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PRIVY COUNGIL 
Appeal from the Calcutta High Court 
December 18, 1934 
Logn BLANESBURGH, LORD WRIGHT 
AND SIR JoHN WALLIS. 
Tas SEORETARY or STATE For 
INDIA In COUNCIL—AppELLANT 
versus 
SAROJ KUMAR ACHARJYA 
CHOUDHURY AND otarrs— 


RESPONDENTS 

Bengal Alluvion (Amendment) Act (IV of 1868), 
s. 3—Lands emerging out of river taken possession 
of by Government —Suit for possession and mesne 
profits by co-sharers —Decree—Jlesne profits, how to be 
assesszd—-Government's liability, extent of—Omission 
of Revenue Authorities to collect salami-—-Secretary of 
State, if liable—Due diligence, meaning of—Salami, 
tf comes within mesne profits—Bengal Land Revenue 
Settlement Regulation (VII of 1822)—Scope of— 
Profit, meaning of--Cusiomary allowance for mesne 
projfits—Evidence, if necessary—Interest on mesne 
profits—Six per cent, if fair rate—Civil Procedure 
Code (Act V of 1908), s. 2 (12). 

Where lands forming part of an island chur 
. emerging out of a river are taken possession of on 
behalf of Governmentunder the provisions of s. 3 
of Bengal Alluvion (Amendment) Act IV of 1868, it 
cannot be said that in tuking possession of, assessing 
and settling the lands according to the rules in that 
behalf, those authorities only did what they were 
required todo by the statute, and that the Govern- 
ment cannot be held liable for their failure to do more, 
inasmuch as the proviso to s. 3, thatthe party 
aggrieved by the action of the Revenue Authorities 
in taking possession should be at liberty to contest 
. the same by a regular suit, necessarily imports that, 
_ where possession has been taken on behalf of 
> Government, of property which is the subject of 
private ownership, the defendant in such regular 
suit cannot justify under the section but must be 
held answerable to the party aggrieved in the same 
way as a trespasser. [p 2, col, 2.] 

In ascertaining mesne profits what the 
plaintifs have to show is that, with reasonable 
diligence, more might have been realised ithan 
was -actually realised by the Revenue Authorities 
in the way of profits, which term includes both 
rentsand premiums, if any. The person in wrongful 
possession is not liable for failure to realise the 
highest possible rates of rent and premium from the 
tenants. .Itis enough if taking account of both rent 
and premium, it any, a fair return has been realised 
from the land. {p, 2, col. 2; p, 3, col. J,] 
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Salami will come within the definition of mesné 


profits. ip. 3, col. 1 | 

Bengal Land Revenue Settlement Regulation VI, 
of 1822, imposes upon the Settlement Officers 
the duty of seeing that the raiydts are not made to 
pay excessive rates of rent to their landlords, and the 
Bengal Tenancy Act of 1885, contains provisions for 
securing that raiyats should pay rents at fair and 


equitable rates. |p.4, col. 1] ; 
Profit always means the difference between the 


amount realised and the expenses incurred in realis- 
ing it, and this rule expressly applies as regards 
mesne profits, Hurto Doorga Chowdhrani v. Maha 
rani Surut Soondari Debi (2), referred to. [p.4, 


col. 2.] | 
In India 10 per cent. is the customary allowance 


for expenses of collection of mesne profits and it is 
therefore unnecessary to adduce evidence on this 


subject. [tbid.] 

In the absence of special circumstances, 6 per cent. 
is a fair rate of interest on mesne profits, a suffici- 
ent compensation to the decree-holder for having 
been deprived forthe rents and profits of the suit 
lands. Girish Chunder Lahiri v. Shoshi Shikhareswar 
Roy (3) and Raja Sashikanta Acharyya v, Raja Sarat 
Chandra Rai Chaudhuri (4), referred to. [p.4, col. 2 ] 

Messrs. A. M. Dunne, K. C. and J, 
Pringle, for the Appellant. 

Messrs. L. DeGruyther, K.C. and J. M. 


Parikh, for the Respondents. 


Sir John Wallls.—The appeal in this 
case, which now comes before the Board 
for the third time, is solely concern- 
ed with the questions of the ascer- 
tainment of mesne profits under the 
decrees of the Subordinate Judge of 
Faridpore, of July 22,1907, which were 
restored, with a variation which is not 
material, by the judgment of this Board of 
July 2, 1917, after it had been set aside 
by the High Court. Four separate suits 
for possession and mesne profits had been 
instituted against the present appellant, 
Secretary of State for India in Council, 
by four sets of co-sharers, each claiming 
a one-fourth share in the suit lands, but 
three of these suits had been compromised 
while the decrees were under appeal to 
the High Court, and the present respond- 
ents are the plaintiffs in Suit No, 17 


oi: ee , 
2 SECRETARY OF b TATE v. saROJ KUMAR AOHARJYA 


of 1902, who were not parties to the 
compromise. Tbe suit lands :form part 
of an island chur which began loemerge 
out of the bed of the river Padma, a 
part of the Ganges, in 1888, and was 
taken possession of on behalf of Govern- 
ment on May 30, 1890, by the Sub- 
Divisional Officer of Manikganj under the 
provisions of s. 3 of Bengal Act IV of 
1868. 


“Whenever it shall appear tothe local Revenue 
Authorities that an island has been thrown up in 
a large and navigable river liable to be taken 
possession of by Government under cl. 3, s. 4 of 


' Regulation XI of 1825 of the Bengal Code, the 


local Revenue Authorities shall take immediate 
possession of the same for Government, and shall 
assess and settle the land ac¢ording to the rules 
in force in that behalf, reporting their proceedings 
forthwith for the approval of the Board of Revenue, 
whose order thereupon, inregard to the assessment, 
shall be final, Provided, however, that any party 
aggrieved by the act of the Revenue Authorities 
in taking possession of any island as aforesaid, shall 
be at liberty to contest the same bya regular suit 
in the Civil Court.” 

The third clause ofs. 4, Bengal Regula- 
tion XI of 1825, “for declaring the rules 
to be observed in determining claims to 
lands gained by alluvian or by derelic- 
tion of a river of the sea,’ is in these 


terms :— 

“When a churor island may be thrown up in 
a large and navigable river (the bed of. which is 
not the property of an individual), or în the sea, 
and the channel of the river, or sea, between such 
island and the shore may rol be fordable, it shall, 
according to established usage, be atthe disposal 
of Government. But if the channel between such 
island and the shore be fordable at any season of 
the year, it shall be considered an accession to the 
land tenure or tenures of the person or persons whose 


. estate or estates may ke most contiguous to it, 


subject to the several provisions specified in the 
first clause of this section, with respect to incre- 
ment of land by gradual accession.” 

This clause had been interpreted in 
some decisions as meaning that islands, 
etc., thrown up were the property of 
Government, but they were over-ruled by 
this, Board in Lopez v. Maddun Mohun 
Thakoor (1). 

Appeals from the order of the Sub- 
Divisional Officer were preferred to the 
Commissioner and to the Board of Revenue, 
and after further investigations-a large 
part of the chur was surrendered as 
reformation in situ to the former owners; 
but 
of Revenue dismissed the appeal on the 
ground that they were not shown to be 
reformations in situ of lands belonging 
40 the plaintiffs, but were reformations 
jn situ of. lands which had been in the 


(1)-13 M I-A 467;5 BL R 521; 4 WR 11; 2 Suther 
336; 2 Sar. 594. | 
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khas possession of Government. The Courts 
in India differed on this question, which 
was apparently one of considerable 
difficulty; but as already stated, this 
Board agreeing with the Subordinate 
Judge, gave the plaintiffs a decree for 
possession and mesne profits, and the 
only questions in these appeals are 
whether mesne profits have been correctly 
dotermined by the High Court in the 
judgment under appeal: (1) as to the 
defendant's liability for the omission of 
the Revenue Authorities to collect any 
salami or premium from tenants admitted 
to the suit lands; (.) as to the defendant’s 
right to a deduction of 10 per cent. for 
expenses of collection; and (ò) as 
to -the rate at which the interest 
provided for in the .definition of 
mesne profilis in s.2 (12) of the Code of 
Civil Procedure, should be charged. 

Mesne profits are the:e defined as 

“those profits which the person in wrongful pos- 
session of such property actually received or might 


with ordinary uiligence bave received therefor, 
together with interest thereon.” 


As regards the finding of the High Court 
that the defendant is accountable for addi- 
tional profits which the Revenue Authorities 
could have realised with reasonable dili- 
gence, by way of salami or premiums, the 
contention has been raised for the first time 
before the Board that in taking possession 
of, assessing, and settling the lands accord- 
ing tothe rules in that behalf, those ‘autho- 
rities only did what they were required to do 
by the statute, and that the defendant cannot 
be held liable for their failure to do more. 
Their Lordships are unable to accept that 
contention, because in their opinion the 
proviso that the party aggrieved by the 
action of the Revenue Authorities in taking 
possession should be at liberty to contest 
the same by a regular suit necessarily im- 
ports that, where possession has been taken 
cn behalf of Government of property which 
is the subject of private ownership, tle 
defendant in such 1egular suit cannot justi- 
fy under the section but must be held 
answerable to the party aggrieved in the 
same way asa trespasser, as has been done 
in this case. To hold otherwise might 
seriously affect the remedy given by the 
proviso. Even so, on the terms of the dẹ- 
finition of mesne profits what the plaintiffs 
have to show is that with reasonable dili- 
gence, more might have been realised 


‘than was actually realised by ‘the Revenue 


Authorities in the way of profits, which 
‘term includes both rents and premiums, if 
any. As to what amounts to* due diligencé 
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in their Lordships’ opinion, the. person in 
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judge than this Board, and their Lordships es 


wrongful possession is not liable for failure 
to realise the highest possible rates of rent 
and premium from the tenants. 
enough if taking account of both rent and 
-premium, if anv, a fair return has been 
` realised from the land and their Lordships 
-will deal with the case on that basis in 
considering whether the plaintiffs have 
shown. that there has been a want of reason- 
‘able diligence on the part of the defend- 
“ ant. ; 

The accounting period, beginning three 
years before the date of the suit, was from 
. May 29, 1899 to April 15, 1921, the date of 
delivery of possession under the judgment 
of the Board of July 2, 1917. The Special 
Commissioner appointed to take the neces- 
sary accounts covering a period of twenty- 
two years, after taking evidence, reported 
on January 9, 1927, that the Revenue Autho- 
rities could have realised an additional sum 
-of Rs, 25,200 by way of rents and a sum of 
Rs. 30,300-12-9 by way of salami or pre- 
-mium on the admission of tenants, during 
“the accounting period. The Subordinate 
- Judge affirmed the finding of the Commis- 
sioner as to rents, but disallowed the claim 
for salami.on .the erroneous view that it 
would not come within the definition of 
.mesne profits. 

There were cross appeals tothe High 
Court, and the two Indian Judges who 
heard the appeal subjected the evidence 
. adduced for the plaintiffs both as to rates 
of rent and salami toa very careful exami- 
nation, and came to the conclusion that it 
was most unsatisfactory and wholly unre- 
liable. They accordingly. reversed the 
finding of the Subordinate Judge which 
held the defendant liable for want of rea- 
sonable diligence in collecting rent and 


from this part of their judgment the plain-. 


tiffs have not preferred an appeal.. 

As regards salami, the learned Judges 
most carefully examined the evidence ad- 
duced for the decree-holders as to the rates 
of salami collected by them and other 
landowners in the neighbourhood, and 
commented, among other things, on the fact 
that the nathis, or orders, for the admission 
of tenants on payment of an adequate 
salami and the sumars, or special collection 
books in respect of salami, were only 


. opened after the institution of the suit, and. 


that the entries in these sumars were not 
corroborated as they should have been by 
the entries in the ordinary accounts. 
are matters about which the learned 
Judges were in a much better position to 


It is- 


These , Ol 
applicable to all landsin Bengal which had 


see no reason to differ from their conclusion 
that the documentary evidence for the 
decree-holders as to salami was extremely 
unsatisfactory and unconvincing, and that 
in the circumstances it was not possible to 
calculate a rate of salami with any degree 
of accuracy. - f 
In these circumstances, the learned 
Judges had recourse to the terms of the 
compromise between the defendant and the 
decree-holdersin the other three suits, and 
finding that the defendant had agreed to pay 
a salami of Rs. 5 per begha under that com- 
promise, applied the same rate not only to 
cases of admission after the beginning of 
the accounting period in 1899, but to all 
admissions from the taking of possession, 
with the result that they awarded 
Rs. 19,710-9-5 under this head as salami as 
compared with Rs, 30,300-12-9 awarded by 
the Commissioner. As to this award, their 
Lordships agree with the appellant’s con- 
tention that the fact that the defendant had 
agreed to pay a salami of Rs. 5 per begha 
in a compromise in which both sides agreed 
to'give up a great deal does not afford a 
proper basis for settling a rate of salami 
in this case, and cannot be accepted. They 
agree, also, with the appellant’s further 
contention that the defendant could not be 
held liable for not collecting salami during 
the accounting .pericd from tenants who 
were already in possession at the beginning 
of that period, that is to say, in 1899, as the 
respondents have failed to show that 
during the accounting period salami could 
have been collected from tenants in posses- 
sion before the beginning of that period. 
The plaintiffs’ claim for salami must, there- 
fore, be limited to salami in respect of 
admissions during the accounting period, 
As regards the claim for failure to collect 
salami on the admission of tenants during 
the accounting period, as already 
observed, the profits of the land consist 
of rents and salami, if any; and in con- 
sidering whether the Revenue Authorities 
failed to exercise reasonable diligence, 
it is necessary to see what was done by 
them in this matter. As required by the 
section under which possession was taken, 
they proceeded to assess and settle the 
lands according to the rules in that behalf, 
that is.. to. say, under the provisions of 
cl.6 of s.2 and the following thirty-three 
sections of Regulation VII of 1822 which 
by s. 2 of Regulation IX of 1825 were made 


not been permanently settlad, and to all 


‘ should pay rents at fair 


“to both parties. 


` increase would 


, matter of the realisation of rent. 


‘that plaintiffs have failed to show 
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lands in the khas posession of Govern- 
ment. - 
The Regulation of i822 imposes upon 


“the Settlement Officers the duty of seeing 
` thatthe raiyats are not made to pay ex- 


cessive rates of rent ic their landlords, 
and the Bengal Tenanev Act of 1835, 
which is applicable to these lands, con- 
tains provisions for securing that raiyats 
and equitable 
rates. In this case the Revenue Authori- 
ties would appear to have done their best 
to settle rates of rent which would be fair 
The Board of Revenue 
refused to coufirm the rates imposed at 
the first Settlement in 1594, and directed 
a fres') Settlement, with the result that 
the r: i2s were increased to such an ex- 
tent tl at the Settlement Officer recommend- 
ed that the seltlement should be for fifteen 
years, instead of five, as otherwise the 
cause hardship to the 
tenants. 

The Jearned Judges of the High Court 
most carefully considered what was done 
by the Revenue Authorities in this matter, 
and arrived at the conclusion that there 
was no want on their pars of such dili- 
gence: as a prudent aud fair-minded pro- 


' prietor could he expecied to show in 


properly in the 
This is 
in effect a finding that the rents realised 
were fair and equitable, and, therefore, 
such as contemplated by the Legislature. 
In: those circumstances it would, in their 
Lordships’ opinion, be difficult to hold that 
the defendant, assumedly a person in 
wrongful possession, had keen wanting 
in reasonable diligence iu not realising 
more. Moreover, in the present case, hav- 
ing regard to the very unsatisfactory 


dealing with his own 


nature of the decree-holders’ evidence as- 


to what was obtainablefrom thesuit lands 
by way of rent and salami and to the 
fact thatthe learned Judges refused to 
act onit, their Lordships are of D 
that 
there was any want of reasonable diligence 
in realising mesne proñis from the suit 
lands. Consequently, the plaintiffs’ claim 
for additional profits by way of salami 
fails and the decree of the High Court 
must be varied accordingiy. 

The next objection is that both the 
lower Courts refused to make any allow- 
‘ance for the expenses cf collection on the 
ground that the defendant failed to adduce 
any evidence as to the amount of such 
expenses. Profit always means .the differ- 
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ence between the amount realised and 
the expenses incurred in realising it ; and 
this rule has been expressly applied by 
this Board as regards mesne profits in 
Hurro Doorga Chowdhrani v. Maharani 
Surat Soondari Debi (2). In India 10 per 
cent. is the customary allowance for 
mesne profits, and it was, therefore; un- 
necessary for the defendant to adduce any 
evidence on this subject. In Girish Chun- 
der Lahiri v. Shoshi Shikhareswar Roy 
(3), 10 per cent. was substituted by this 
Board under the head for 5 per cent. 
although the rate had not been made the 
subject cf evidence. The decree must, 
therefore, be varied by allowing the de- 
fendant a reduction of 10 per cent. on the 
collections. 

The third objection is that the rate of 
interest on mesne profits awarded to the 
plaintiffs as forming part of the mesne 
profits under the definition has been fixed 
as 12 per cent., whereas tha proper rate 
is 6 percent. The Subordinate Judge al- 
lowed interest at 12 per cent. on the ground 
that the Government were not bona fide 
trespassers, and the High Court, rightly 
reversing this finding, none the less main- 
tained the rate of 12 per cent., which they 
regarded as a fair compensation for the 
decree-holders who had been kept out af 
their property. That was also the rate. 
adopted in some earlier decisions of that 
Court. Ia Girish Chunder Lahiri v. Shoshi 
Shikhareswar Roy (3) (supra), where the . 
High Court had varied the decree of the 
Subordinate Judge by disallowing interest 
on mesne profits at 6 per cent., this Board, 
when restoring the decree of the Subordi- 
nate Court, awarded interest at 6 per cent." 
and this was apparently doné without 
objection being taken. | ; 

In Raja Sashikanta Acharyya v. Raja 
Surat Chandra Rai Chaudhuri (4), the 
question of the proper rate of interest to 
be granted on mesne profits was fully 
considered, and it was decided that under 
existing conditicns 6 per cent. was - the 
proper rate. Their Lordships are of opinion, 
that, in the absence of especial circums- 
tances, 6 per cent, is a fair rate of interest, 
a sufucient compensation to the decree- 
holder for having been deprived of the 
rents and profits of the suit lands. The 
rate of interest should be reduced to 6 per 


cent. 
Q)9ITA1; 8 O 23°; 4 Sar. 304; 6 Ind, Jur. 146 
O, P 
(327I A 110; 27 O 951;10 MLJ 358; OWN 
631; 2 Bom. L R 709; 7 Sar. 687 (P_ ©). 
(4) 0 Ind Cas, 6; 34 O-L J 415; IR 1921 Qal, 69 . 
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In the result, their Lordships are of 
opinion, that the decree of the High Court 
should be varied by disallowing salami, 
by allowing the defendant a deduction of 
10 per cent. for the expenses of collection, 
and by reducing the rate of interest from 
12to 6 per cent., and they will humbly 
advise His Majesty accordingly. The 
respondents will pay the appellant's costs. 

Ne Decree varied. 
Solicitors for the Appellant :—Messrs: 
Solicitor, India Office. 

Solicitors for the Respondents : - Messrs. 
T. L. Wilson & Co. 


PRIVY COUNCIL 
Appeal from the Patna High Court 

December 20, 193-4 

Lorp BLANESBURGH, LORD 

THANKERTON AND SIR LANCELOT 
SANDERSON 
SRI RADHA KRISHNA THAKURJI 
AND ANOTHER—A PPELLANTS 


VETSUS 
BABU RAGHUNANDAN SINHA 
AND OTHERS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885}, ss. 5 9), 21 
(1), 120, 116, —Kabuliyat—Construction—Restriction of 
right to cultivate otherwise clearly conferred—Clause, 
if wneffective—Holding must be considered as a 
complete unit—Private lands—Presumption as to— 
Record of Rights negativing contention as to private 
nature of lands—Admission in kabuliyat that lands 
were khudkasht— lffect of. 

The material terms of a kebuliyat were as fol- 
lows; “TI and my heirs and representatives neither 
have nor shall have any sort of interest inthe said 
land save and except to get the produce, to cultivate 
the land and to paythe rent. 1 shall not change 
the features and status of tholand, nor shall I take 
recourse toany illegal act or interfere in any 
matter with regard to the land, which may go 
against the wishes of the said Babu or against the 
provision of law ;” 

Held, that in so far as it might be said to restrict 
the right to cultivate, including the right to bring 
under cultivation, otherwise clearly conferred, this 
clause would constitute an attempt to contract out of 
the Tenancy Act and would be ineffective. The 
holding must be considered as a complete unit, 
and there is no good reason for separating the 
paddy lands from the kharhur lands both of which, 
on the facts of this case, must be taken as being 
under cultivation within the meaning of the 


ct. 

Held, also that assuming the lands were not pri- 
vate lands, the terms of the kabuliyat showed that 
they were let for the purpose of cultivation as de- 
fined in s. 5 (2), Benga: Tenancy Act. 

On the question of private lands, it is the duty 
of the Court, as provided in s. 120 of the Ten- 
ancy Act, to presume that land is nota proprietor’s 
private latd until the contrary is shown. [Further 
when the lands in suit are entered in tho survey 
khatian, completedtin 1899, as “Proprietor’s bakasht,” 


BRI RADHA KRISHONS THAKURJI V, BABU RAGA TNANLAN 5 


and other documents make clear thatthe entry in 
the Record of Rights nagatives the contention that 
they are private lands and it is entitled, to the 
statutory presumption of correctness, the admission 
in the kabuliyat that the lands were ‘ khud- 
kasht cannot be accepted as a clear admission 
that they were not only in the possession of the 
proprietors but were also ziraat, or privala land. 
Raja Dakeshwar Prasad Narain Singh v, Gulab 
Kuer (1), not applied. 

Messrs. L. DeGruyther, K. C. and J. M, 
Parikh, for the Appellants. 

Sir Dawson Milier, K. C. and Mr. W. 
Wallach, for the Respondents. 

Lord Thankerton.—Thisis an appeal 
from a decree of the High Court of Judica- 
ture at Patna dated November 18, 1929, 
which reversed a decree of the Subordinate 
Judge at Darbhanga dated the January 26, 
1927, and decreed the plaintiffs’ suit with 
costs, 

The present suit was instituted by the 
respondents on April 30, 1925, against 
the appellants for ejection of the latter 
from an area of land in village Samartha 
amounting to about 101 bighas, on the 
ground that the respondents had acquired a 
right of occupancy in the lands in suit 
under the Bengal Tenancy Act (Act VIII 
of 1885), and the question in issue in the 
present appeal is whether they had such a 
right at the date of the sult. 

It was conceded hy the respondents before 
this Board that their claim to a right of 
occupancy depended on a lease of the 
lands in dispute (subject toa small excep- 
tion referred to iater) which was granted to 
them by the appellants in 1914, the terms 
of which are contained in a kabuliyat 
executed by respondent No. 1, whe is the 
head of the Hindu family of which the 
respondents are the members, and dated 
August 14, 1914. That lease was for a 
period of nine years extending from 1322 
to 1330 Fasli, that is, from September 5, 
1914, to September 24, 1923. While the 
parties are in dispute whether the respon- 
dents were forcibly ejected or voluntarily 
ceded pcessession, there is no doubt that 
the respondents were out of possession at 
the date of suit. 

The respondents’ claim is based on 
s. 21 (1) ofthe fenancy Act, which is ag 
follows:— 

“2i.—(1) Every person whois a settled raiyat of a 
village within the meaning of the last foregoing 
section shall have a ngkt of occupancy in all land for 
the time being heid by him as a raiyat in that 
village.” 

It is admitted that when they obtained 
the lease of 1914 the respondents were sett]- 
ed raiyats of the village within the meaning 
of the Act. Tho appellants maintained 


g- 
ee that the respondents had acquired no right 
of occupancy on two alternative .grounds, 
VZ., (a) that noright of occupancy could 
attach to the Jands in suit as they were the 
appellants’ private lands within the meaning 
of s. 116 of the Tenancy Act; and (b) that, 
in any event, the lands in suit were not held 
by the respondents under the lease of 1914 


as ratyats, as they were not held for the, 
under the’ 


purpose specified in s. 5 (2) 
definition of raiyat, namely, “for the pur- 
pose of cultivating it by himself, or by 
members of his family or by hired servants, 
or with the aid of partners.” 

The: learned Subordinate Judge held 
that the terms of the kabuliyat showed that 
the lands were let to the respondents for 
the purpose of cultivation according to 
s.5, but that the kabuliyat contained an 
admission by the respondents that the 
lands were the private lands of the appel- 
lants, ‘which was sufficient evidence to 
establish the fact, and he dismissed the suit. 
On appeal, the High Court agreed that 
the lands were let for the purpose of culti- 
vation, but they differed from the learned 
Judge’s conclusion as to private lands, 
and they allowed the appeal. 

_ As regards the appellants’ second conten- 
tion, their Lordships agree with the decision 
of both the Courts below that, assuming 
that the lands were ‘not the private lands 
of the appellants, the terms of the kabuliyat 
of 1914 show that they were let for the 
purpose of cultivation as defined ins. 5 (2). 
The appellants founded on the clause 
which provides: 


‘Tand my heirs and representatives neither have nor 
shall have any sort ofinterest in the said Jand save 
and except to get the produce, to cultivate the land 
and to pay-the rent. I shall not change the features 
and status of the land, nor shall I take recourse to 
any illegal act or interfere in any matter with regard 
to the land, which may go against the wishes of the 
said Babu or against the provision of law.” 


The extent ofthe operation of this clause 
is-not very clear, but their Lordships are 
of opinion that, in so far as if might be said 
to restrict the right to cultivate, including 
the right to bring under cultivation, other- 
wise clearly conferred, this clause would 
constitute an attempt to contract out of the 
Tenancy Actand would be ineffective. 
The holding must be considered as a com- 
plete unit, andthere is no good reason 
for separating the paddy lands from the 
kharhur lands both of which, on the 
facts of this case, must be taken as being 
under cultivation within the meaning of 
the Act. 


Qa the question of private lands, it is. 
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` statute. 


while these landa are not 


appellants prior to suit 


suit survey 
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theduty of the Court, as provided ins. 120. 
of the Tenancy Act,to presume that land’ 
is not a proprietor’s private land until the | 
contrary isshown. Further, the lands in 

suit. are entered in the survey khatian, 
completed in 1899, as‘‘Proprietor’s bakasht", 
and their Lordships agree with the High 
Court that the “Guide and Glossary to the 
Survey and Settlement Operations in this 
District” which were published in 1907,- 
andthe “Final Report of the Survey and 
Settlement”, published in 1926, make clear 
that the entry in the Record of Rights 
negatives the appellants’ contention, and ` 
is entitled to the statutory presumption of 
its -correctness. The report also states the 


-term “ziraat” is locally applied to all fand 


in the possession of the proprietor, irres- 
pective of whether itis truly ziraat, or 
private land, within the meaning of the 
For this reason, their Lordships 
agree with the High Court that the ad- 
mission in thekabuliyat of 1914 that the 
lands were “‘khudkasht" cannot be accepted 
as aclear admission that they were not 
only in the possession of the appellants but 
were also ziraat, or private land. For the 
above reasons, also, the judgment of the 
Board in Raja Dakeshwar Prasad Narain . 
Singh v. Gulab Kuer (1) which proceeded 
on the evidence and admission in that 
case, is not applicable to the present 
case. 

The appellants also founded on the 
batwara khesra of Mauza Samartha of 1853, 
but the most that they can get from it is 
that the landsin suit were then in the © 
proprietor’s possession, while the fact that 
other lands are therein described as ziraat, 
so described, 
is unfavourable to the appellants’ conten- 
tion. As regards the whole documentary 
evidence in the case, their Lordships agree 
with the High Court that the most that it 
shows in support of the appellants’ conten- 


tion is that from time to time they were in 


direct possession of the lands in suit. 
They also agree with the High Court that 
the oral evidence fails toestablish that these . 
lands were ziraat, or private land. The 
evidence asto how possession passed to the 
is inconclusive. 
Accordingly, their Lordships are of opinion 
that the appellants have failed to displace © 
the statutory presumptions already referred 
to. 

The plaint. includes among the lands in 
plot No. 2139; and this is in- 

(1) 97 Ind. Cas, 217; 531 A 176:7 PLT 483; A . 
R 1926 P O 605 Pat. 733; 3L OWM ANP OO.  * 
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cluded inthe decree ofthe High Court, 
but this plot, is not included among the 
lands described in the kabuliyat of 1914. 
The appellants’ Counsel drew 
Lordships’ attention to this, and respond- 
ents’ Counsel was unable to support its in- 
clusion in the decree, which should, there- 
fore, be varied so as to exclude this plot. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should 
be dismissed with costs, and the decree 
of the High Court of .November 18, 1929, 
should be affirmed, subject tothe exclusion 
of plot No. 2139, -as above-mentioned. 

N, Appeal dismissed. 

Solicitors for the Appellants:— Messrs. 
Callingham, Ormond & Maddox. 

Solicitors for the Respondents:—Messrs. 
W. W. Box & Co. 
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LAHORE HIGH GOURT 
First Civil Appeal No. 2819 of 1928 
June 27, 1934 
HILTON AND DIN MoHAMMAD, Jd. 
Firma GOFFI RAM-GURANDITTA MAL— 
PLAINTIFFS —APPHLLANIT 
VETSUS 

POKHAR DAS AND OTAERS—DEFENDANTS— 
; RESPONDENTS 

Arbitration—Agreement in arbitration proceedings 
to leave matter to mediation of third party—Adjust- 
ment must be followed by award Award invalid on 
account of concurrent judicial 
taking before arbitrator, whether stands—Arbitration 
if ousts Court's- jurisdiction—“lourt refusing stay 
of dispute ~ Arbitrator, if become functus officio. : 

Where the parties make an agreement leaving the 
matter to the mediation of third party, during the 
arbitration proceedings and not during judicial 
proceedings, there is not an adjustment independent 
of the arbitiation proceedings, but has to be follow- 
ed and ratified by an award. Wherethe award 
‘turns outto beinvalid in view of 
judicial proceedings the oath taking before the ar- 
bitrator stands or falls with thesubsequent award, 
Himanchal Singh v. Jatwar Singh (1), Ram Sunder v. 
Jat Karan (2), Chet Ram v. Bhup Singh (3) and 
Akbari Begam v. Rahmat Hussain (4), distinguished, 

A private tribunal such as an arbitrator cannot 
oust «the jurisdiction of. the Courts but an 
arbitrator becomes functusoficio when the Court has 
refused to stay an action or the defendant has 
abstained from asking it to doso. This rule only 
applies when the dispute before theiwo tribunals is 
identical. When the arbitrator has become functus 
officio iu respect ofthe dispute, which forms the 
subject-matter of one suit, he becomes functus 
oficio regarding the whole dispute including that 
portion ofit which forms the subject-matter of the 
_other suit. 


F. O. A. from decree of the Senior Sub- 
Judge, Lyallpur, adated May 2, 1923. 

Megsrs. R. C. Manchanda, Makhan Lal 
and J. L. Kapur, for the Appellants. 


their - 


proceedings —Oath - 


the concurrent . 


‘the letter Ex. 


GOPIRAM GURANDITTA MALY. POXHARgDAS |. n E 
Messrs. J.: N. Aggarwal and S. D. Puri, 


for the Respondents. i 
Hilton; J:—The plaintiffs and defend- 

dants Nos. 1 and 2, were partners in a 

business at Tandlianwala. On January 14, 


1925, a sum of Rs. 8,360, was found to be 
‘ missing 


out of the partnership money, 
The partners disputed which of them was 
liable for the loss. After a reference to 
two arbitrators who gave no award, the 
partners referred the matter to the arbitra- 
tion of Majhi, the fourth defendant. Defen- 
dants Nos. | and 2 deposited one-third of 
the missing sum with Ram Singh, defen- 
dant No. 3, while plaintiffs deposited two- 
thirds of the missing sum with Gurmukh 
Ram-Wadhawa Ram (defendants in suit 
No. 137). The object of these deposits 


was to facilitate realization after the award: 


of the arbitrator. The deposits were in 
proportion tothe partnership shares. č 
During the proceedings before Majhi, 
and with his consent, two persons named 
Hakim Rai and Daulat Ram, took an oath 
on October 10, 1926, to the effect that the 
money had been stolen and that it was. not 
with the defendants. The oath letters of 
these men were not delivered to Majhi 
until 16° or 17 days later, and in the 
meanwhile, on October 22, 1926, the plain- 
tiffs instituted their suit by which they 
claimed the sum of Rs. 2,783-5-3, that had 
been deposited by defendants Nos, 1 and 2, 
plus interest, on the allegation that defen- 
dant No. 1 had been responsible for the 
loss of the money. 
About November 10, 1926, Majhi wrote 
a letter (Bx. Do), instructing Gurmukh 
Ram-Wadhawa Ram that he had given 
an award against the plaintiffs in favour 
of the defendants and directing the pay- 
ment to the defendants of the money that 
had been deposited by the plaintiffs. On 
this letter Majhi wrote the date October 
10, 1926. The depositees received it on 
November 20, 1926. Meanwhile the pro- 
ceedings in Court continued. The defen- 
dants made no application for a stay of 
the suit under para. 18; Sch. IL, Civil Pro- 


‘cedure Code, bui they pleaded that Majhi 
had given an award which was a bar to 


the plaintiffs’ suit. This point was decided 
against them on July 29, 1927, by the 
Junior Subordinate Judge, who held that 
Majhi had not given any award’ until 
after tha suit had been instituted in Goars, 
D-5 having been ante-dated, 
aad that the award was not therefore a bar 


“to tha suit. 


Thereupon, on August 3, 1927, the plain: 
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tiffs instituted another suit in the Court of 
the Senior Subordinate Judge against 
Gurmukh Ram-Wadhawa Ram claiming 
a refund of the money deposited by them- 
selves plus interest on the ground that the 
Junior Subordinate Judge by his order of 
July 29, 1927, had declared the award of 
Majhi to be invalid. Defendants 
Nos. 1 and 2 were made defendants to this 
suit also by an order of the Court. 

In October 1927, the first suit, which was 
being heard in the Junior Subordinate 
Judge’s Court, was transferred to the Court 
of the Senior Subordinate Judge, who then 
proceeded to consolidate the two suits and 
eventually decided them by cne judgment. 
He held (in the first suit) that neither 
plaintiffs nor defendants had been proved 
to have stolen the money and that the loss 
must fall on the partnership according to 
the shares of the partners. He dismissed 
that suit, but gave costs to neither side. 
In the second suit he held that Majhi's 
award was not a bar to the suit and that 
plaintiffs could recover from the depositees 
what they had themselves deposited. (This 
included an additional sum of Rs. 1,600 
deposited for payment to an informer). He 
therefore decreed that plaintiffs could re- 
cover Rs. 7,176-10-0 from the depositees, 
but gave plaintiffs no costs or interest. 

There are two appeals: one by the plain- 
tifs against the dismissal of their claim 
for the money that defendants had deposit- 
ed (No. 2819 of 1928) and the other by 
defendants Ncs. 1 and 2 (No. 1685 of 1928) 
against the decree granted to the 
plaintiffs in respect of Rs. 5,576-10-0 out of 
the amount decreed. For the plaintiffs Mr. R. 
C. Manchanda urged ihat the the evidence 
was sufficient to prove that defendants had 
stolen the money. He based his argument 
on the fact that defendants did not produce 
the rokar of the firm which was alleged to 
be in their possession and which, he con- 
tended, would have shown that defendants 
were in charge of the firm business and had 
been making all the relevant entries at the 
time when the money was lost. Jt was, 
however, proved that Guranditta, one of the 
plaintifs, had also made entries in the Ant 
Bahi on one of the days of the period in 
question and even therefore ifthe rokar 
had keen produced and found to be ex- 
clusively in the hand-writing of defendants 
on those dates, it is clear that the plaintiff 
Guranditta also took partin the manage- 
ment during, at least, some of the time. 
The explanation of Guranditta that he wrote 
up the Ant Bahi at a later date cannot be 


— 


154 IC 


credited as his evidence on other matters 
was unconvincing. For instance, he told a 
fantastic story that Majhi had employed 
various forms of torture to him during the 
arbitration proceedings. For these reasons 
I find no force in the appeal of the plaint- 


‘iffe. 


Mr. Jagan Nath Aggarwal for the de- 
fendants argued that the sum of 
Rs. 5,976-10-0 which had been deposited 
by plaintiffs should be made payable to 
the defendants. He contended, first, that 
Majhi made an award before plaintiffs 
instituted their suit, but against this the 
statements both of Pokhar Das defendant 
and of Majhi himself are clear. Pokhar 
Das said that Majhi had to wait for 15 
days after the oaths were taken on October 
10, 1926, to see whether the men who had 
taken the oaths would suffer any injury or 
not and that if they had suffered such injury, 
Majhi would have concluded that their oath 
was false. I€vidently therefore the last 
word lay with Majhi and he could not give 
it until at least 15 days had elapsed after 
October 10,1926. Majhi also stated that 
his final award was given on the oaths; 
and this precludes the idea that the award 
was complete by the mere act of referring 
the matter to the oathsof Danlat Ram and 
Hakim Rai. 

These same facts also’negative the con- 
tention that the award was complete when 
the oaths were taken, since Majhi had 
still to satisfy himself that the oaths were 
not false. It was next argued that the 
parties had by agreement left the matter 
to the mediation of Daulat Ram and Hakim’ 
Rai and that when these men took an oath, 
this ended the dispute regardless of whether 
an award was subsequently made or not, 
The learned Counsel quoted several authori- 
ties to the effect that suchan agreement to 
refer toa third party when made during 
judicial proceedings operates. as an adjust- . 
ment of the sult: Himanchal Singh v. 
Jatwar Singh (1), Ram Sunder v. Jai Karan 
(2) Chet Ram v. Bhup Singh (3) and Akbari 
Begam v. Rahmat Hussain (4). In the 
present case, however, the agreement was 
not made during the judicial proceedings, 
but during the arbitration proceedings and 
the learned Counsel for the plaintiffs has in 
my opinion rightly argued that this was 

(1) 89 Ind. Cas.16; AIR 1924 All. 570; 46 A 710; 
LR5A 438 Civ. 

(2)87 Ind. Cas.17:; AIR 1925 All, 271; 47 A 456; 
23A L J 231:1,R 6A 270 Civ. . a 

(3) 98 Ind. Oas 861; A I R 1927 Lah. 99, > 


(4) 146 Ind. Cas. BI; A I R 1933 All. 861; (1933) A 
L J 1127; 6 R A 232 (F B), ` ; 
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not an. adjustment independent of the 
arbitration proceedings, but had to he 
followed and ratified. by an award. In 
another authority, Ramchendra Iyer v. 
Narayanaswami Aiyar (5), it was held that 
there may be mediation during arbitration 
proceedings, butin that case valid award 
_ followed the mediation, whereas in the 

case before us the award turned out to be 
invalid in view of the concurrent judicial 
proceedings. Thus I think that the 
oath taking stood or fell with the subse- 
quent award and amounted in fact io no more 
than a mode of proof adopted by the 
arbitrator to enable him to reach his con- 
clusion. . ; 

At most therefore these oaths of Hakim 
Raiand Daulat Rani amount, as the trial 
Judge has held; to an admission under s. 20, 
Evidence Act, but all that they stated was 


that the money had been stolen and was not - 


with the defendants. Such an admission 
is no proof that plaintiffs stole the money. 
Finally, it was argued by Mr. Jagan Nath 
Aggarwal that in any case the award of 


Majhi was made before the plaintiffs in- . 


stituted their second suit for recovery of 
the money deposited by themselves and that 
the award was therefore a bar to this 
second suit, seeing that by thesaid award 


Rs. 9,076-10-0 of this money was made. 


payable to defendants. In this connection 
both sides have relied upon the authority of 
Jai Narain Babulal v. Narain Das 
Jainimal (6). It was there held on the 
strength of Doleman & Sons v. Ossett 
Corporation (7), that a private tribunal 
such as an arbitrator cannot oust the 
jurisdiction of the Courts but that an 
` arbitrator becomes functus officio when the 
Court has refused to stay an action or the 
defendant has abstained (as here), from 
‘asking it todo so. It was further decided 
however that this rule only applies when 
the dispute before the iwo tribunals is 
identical. Itis, therefore, necessary to see 
whether in the case before us the subject- 
malter of the second suit was the same as 
the subject-matter of the first suit and the 
same, too, as the subject-matter of the 
award. No doubt, the first suit dealt with 
a claim to the money that had been deposit- 
ed by the defendants' while the second 
suit dealt with a claim to the money that 
‘had ‘been -deposited by the plaintiffs. 

In reality, however, the whole dispute was 

(3) 99 Ind. Cas, 620; Al R 1927 Mad. 496. 
Ne 69 Ind. Cas. 585; A I R 1922 Lah. 389; 3 Lab. 


JD, . 
(7) (1912) 3 K B 257; 8L1L JKB 1092; 10LGR 
915; 76 J P 457; J07 LT 58}, = 
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one and thesame dispute, seeing that both. 
in the arbitration proceedings and in the 
two suite the position taken up by the 
plaintiffs was that they were entitled to 
the whole sum deposited by both parties 
and the posilion taken up by the defend- 
ant also was that they were.entitled to the 
whole of both deposits. If essence, there- 
fore, both deposits were the subject-matter 
of the suits as well as of the arbitration 
and the real controversy between the parties 
was which of them was responsible for the 
loss of the sum of Rs. 8365, which loss was 
a single transaction. I do not find it 
pessible to split-up this affair in such a 
way as to take the view that in the first 
suit the Court could have held on the 
evidence before it that the defendant was 
the thief and that the award which negativ- 
ed this conclusion was invalid, and yet in 
spite of that could have held in the second 
suit that the plaintiff was the thief because 
the award said so. It seems to me that 
when the -arbitrator had become functus 
oficio in respect of the dispute, which 
formed the subject-matter of the first suit, 
he became functus officio regarding the 
whole dispute including that portion of it 
which formed the subject-matter of the 
second suit. 

For the foregoing reasons I would dismiss 
with vosts both the appeal of the plaintiffs 
(No, 2819 of 1928), and that of defendants, 
Pokhar Das, and Chandi Ram, (No. 1635 of 
1928). 

Din Mohammad, J.—I agree. 

D. Appeals dismissed, 
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Transfer of Property Act (IV of 1882:, ss. 53-A, 
54, 55 (4)—Registration Act (XVI of 1608), ss. 17, 49 
—Trusts Act (II of 1382), ss, 8, 5, 6,55, 56—Im- 
movable property, transfer of-—Registration, necessity 
of —Part'performance, doctrine of--How far applicable 
in india—Trust property, how created—Ownershtip of 
trust properly—Legal and equitable estates. 

The interest under a settlement of landed property 
is an interest in immovable property, and falls 
within the ambit of s. 54 of the Transfer of Property 
Act. Consequently, no sale ortransfer of that 
interest can be made or effected otherwise than by 
a registered instrument. Ma Yaitv. Official Assignee 
(l)and Maung Shwe Goh v, Maung Iun (5), referred 
to. 
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In India, apart from statute, having regard to the 
law of registration there is no room for the equitable 
doctrine of part performance. Arif v. Jadunath 
Majumdar Bahadur (4) followed, É 

Estoppel isa rule of evidence and nota source of 
title, and hence a vendor under an unregistered 
contract forthe sale of immovable property by 
reason of what hehad said or done, cannot be 
treated as holding the property as a trustee for the 
purchaser. Title tolaud cannot pass by a mere admis- 
sion when the statute requires adeed. Mathura 
Mohan Saha v. Ram Kumar Saha (6), Jadunath v. 
Rup Lal (7), Dharam Chand v. Manji Sahu (8) and 
Narck Lall v. Mangoo Lall (9), referred to. 

No trust in relation to immovable property is 
valid unless declared by a non-testamentary instru- 
ment in writing signed by the author of the trust 
or the trustee andregistered, The Indian Law does 
not recognize legal and equitable estates. The owner 
of trust property is the trustee only. Chhatra Kumari 
Devi v Mohan Bikram Shah (0), J.M. T. Tagore v. 
G. M, Tagore (11) and Webb v. Macpherson (12), 
referred to. 


F.C. A. from a judgment of the Ran- 
goon High Court on the Original Side in 
Civil Regular No. 539 of 1930. 

Mr. Clark, for the Appellant. 

Mr. Doctor, for the Respondents. 


Page, ©. J.—In the view that I take of 
this case it presents no difficulty. If .1 
have gauged the situation correctly, the 
plaintifis are making an ingenious attempt 
to circumvent the law of registration in 
India. The attempt fails, 

The facts are simple and not in con- 
troversy; the question is, whatis the legal 
position disclosed by the facts? The 
dispute is between the creditors in the 
insolvency of one M. E. Moolla and the 
creditors in the winding up of M. E. Moolla 
Sons, Limited. 

M. E, Moolla used to speculate in rice and 
other commoditiesin the grand style. He 
is reputed to have possessed at one time 
five hundred lakhs, but as isthe way of 
such persons he overreached himself, and 
has lost everything. Now, in 1920 M. E. 
Moolla conceived the plan of creating a 
company to take over some of his property 
and to carry on some of his activities. 
To this end he entered into two agree- 
ments: (a) on December 22, 1920, whereby 
he and his mother Mariam Bee Bee 
contracted to sell to Muhammad Ally 
Modan as trustee for a company to be 
formed certain of his assels on the terms 
therein seat out. On January 21, 1921 
pursuant fo this agreement M. E. Moolla 


Sons, Limited, the respondent company, 
was incorporated; and (b) on January 
31, 192], whereby the agreement of 


December 22, 1920, was adopted by the 
yespondent company, and Muhammad Ally 
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Modan was discharged from all liabilitY 
thereunder. Among the assets which M. t. 
Moolla contracted to sell to M. E. Moolla 
ons, Limited, was 
“purchase of the right of Maung Ohit Maung in 


the estate of his deceased father, U Ohn Ghine ... 
Rs. ?,50,000." i 


M. E. Moolla was adjudicated insolvent 
on May 7, 1927, and M. E. Moolla Sons, 
Limited, went into compulsory liquidation. 
on June 21,1927. The question that falls 
for determination in the present suit is 
whether the creditors in the insolvency of 
M. E Moolla or the creditors in the liquida- 
tionof M. E. Moolla Sons, Limited, are 
entitled to this asset. 

Under a deed of settlement by U Ohn 
Ghine of May 5, 1903, the beneficiartes. of. 
whom Maung Chit Maung was one, 
became entitled to “a vested right in the 
income, contingent rights in the corpus” of 
the settled property [per Lord Atkin in 
Ma Yait v. Official ` Assignee (1)]. On 
December 17, 1919, Maung Chit Maung by 
a registered deed of transfer conveyed to 
M. E. Moolla for value all his undivided 
share of inheritance right and interest in 
and to the estate of the said U Ohn 
Ghine deceased and in the rents, profits, 
investments, or income thereof, and all 
his right and interest under the trusts 
of the said settlement if ultimately held 
to be of legal validity with all the 
income, rents, investments, and profits of 
the said trust estate and all the estate, 
right, title, interest, claim, and demand 
of the vendor in and to any of the 
premises hereby conveyed or transferred 
or purported to þe conveyed or trang: 
ferred. é 

It was the interest of Maung Chit 
Maung in U Ohn Ghine's settlement thus 
acquired that M. E. Moolla contracted ‘to 
sell to M. E. Moolla Sons, Limited. Iam 
clearly of opinion,—indeed after the | 
decision of the Judicial Committee in 
Ma Yait v. Official Assignee (1) it is, I 
think, not open to dispute—that . the 
interest in U Oha Ghine’s settlement 
which M. E. Moolla contracted to sell to 
M. E. Moolla Sons, Limited, was an 
interest in immovable property, and fell 
within the ambit of s.54o0f the Transfer 
of Property Act: Ma Yait v. Official 
Assignee (1), Lacey v. Hill (2), and In re 


(1) 121 Ind. Oas. 225;8 R8: AI R 1930 P O 17; Ind. 
Rul. (1930, P O 33; (1930) A LJ 1 9; 31L W 196; 34 


‘O W N 173; 3? Bom. L R 125; 58 MLJ83 510LJ 


112: (9.O MWN18(P O, 
(2) (1889) 19 Eq. 316 at p 330, 
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Thomas (3). It follows, therefore, that no. 
sale or transfer of that interest could be. 


made or effected otherwiss than by a 
registered instrument. On behalf of the 
respondents it ' was. contended that, 


inasmuch as M. E. Moolla had received. 


the agreed consideration for the transfer 
. and money: belonging to M. E. Moolla 
Sons, Limited, had -been expended in 


connection therewith, the equitable doctrine . 


of part performance ought to be applied in 
aid of the claim of the respondent company. 
I have long been of opinion, however, thut 
in India having regard to the law .of 
registration, there is no room for this 
equitable doctrine 
v.. Jadunath Majumdar Bahadur (4)—if I 
am able to appreciate the burden -and 
implications of .this searching .and, I 
speak with great deference, in some 
respects iconoclastic judgment—the matter 
is madeclear. Lord Russell, delivering 
the judgment of the Board, observed 

“that it might well be doubted whether such a 
doctrine could be applied or could” operate in 
cases where statute law required the existence of 


a registered document as an- essential for the 
creation of the title which the respondent claimed”; 
and his Lordship added 

“whether -an English equitable doctrine 
should in any case be applied- ‘so as to modify 
the effect of an Indian statute may well be 
doubted; but : tbat an English equitable’ doctrine 
affecting the provisions of an English statute 
relating to the righttosueupon a contract should be 
applied by analogy to sucha statute as the Transfer 
of Property Act, and with such a result as to create 


without any writing an interest which the statute says . 


can only be created by means of a registered instru- 
ment, appearsto their Lordships, in the absence of 
some binding authority to that effect, to be impos: 
sible.” j 

(see 8s. 53-A 


of the Transfer of Property 
Act). 


. Again, under s. 54 of the Transfer of . 


Property Act it is expressly provided thata 
contract for the sale of immovable property 
“does not, of itself, create any interest in 
or charge on such property.” In Maung 
Shwe Goh v. Maung Inn (5) Lord Buckmaster 
who delivered the judgment of the Privy 
Council, observed: 

“In the English Courts, a contract for sale of real 
property makes the purchaser’ the owner in equity 
of the estate - Ithas been pointed out to their 
Lordships that the underlying principle, upon which 

(3) (1887) 34 Oh, D 166: 

. (4) 131 Ind. Cas. 762; 5R E A 9i; 19 R630n; A IR 
1931 P 079; 60 M L J 538; 33 LW 586; 53 0 LJ 
359: 35 O W N 550; 15 R D 354; 8 O WN 739; 
(1931) M W N 480; Ind. Rul (1931) P O 154; 33 Bom. 
L R 9!3; 58 O 1235 (P 0). 

, (5)38 Ind. Oas. 938; 44 O 542 at p552; 2IMLT 
18-15 A L J823 (1917) M W N117;°32?M L J6, 25 
OL J 108; 19 Bom. Ú R179; 21 O WN'509:5 LW 
32; 10 Bur. L 7,69; 441A 10 (P 0) Ji. 
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this rule dependa, has no application to the sale of 
real estate in Lower Burma, since by s. 54 of. the 
Transfer of, Property Act, 1882 (a statute made 
applicable to Lower Burma), it is expressly provided 
that-such a contract createsno interest in or charge 
upon the land.” l | 

I am firmly of opinion having regard to 


“the statute law in India that no title to or 


interest inthe rights of Chit Maung in U 
Ohn Ghine's settlement was conveyed or 
transferred to M. E. Moolla Sons, Limited, 
under or by reason of the contracts of 
December 22,1920, and January 31, 1921, 


(see also ss. 17 and 49 of the Registration ` 


Act, s. 91 of the Evidence Act ands. 59 (4) 
of the Transfer of Property Act). 

The respondents, however, further con- 
tended, and the learned trial Judge has 


` held, that in the circumstances of the present 
case a trust of that interest was created of 


which M. E. Moolla was the trustee and 


‘the respondent company the beneficiary. 


In my opinion this contention fails both 
in Jaw and on the facts. It was urged on 
behalf of the respondent Company 
as both M. E. Moolla and subsequently 
the Official Assignee representing his 
estate must be taken expressly or impliediy 
to have admitted that the beneficial in- 
terest in this asset had passed to the res- 
pondent Company under thess two agree- 
ments, the true inference to be drawn from 
the facts ‘disclosed in the evidence was 
that M. E. Moolla held this asset at the 
time of his insolvency asa_ trustee for the 
respondent Company, and, therefore, that 
tbis asset did not passto the Official As- 
signee under s. 52 of the Presidency Towns 
Insolvency Act, 190% Batas was pointed 
ot in Mathura Mohan Saha y Ram Kumar 
Saha (6), “title to land cannot pass by a 
mere admission when the statute requires 
a deed”: Jadunath v. Rup Lal (7), Dharam 
Chand v. Manji Sahu (8),and Narak Lall 
v. Mangoo Lall- (9). And it mustbe -re- 
membered that estoppelisa rule of evi- 
dence and not a source of title; and that 
whatever was said or done by M. E. Moolla 
or the Official Assignee in his insolvency 
M. E. Moolla Sons, Limited, must . be 
taken to have had notice and knowledge 
Mooila 
who was its managing director and in 
substance its proprietor, Further, in my 
opinion to lay down that the vendor under 
an unregistered contract for the sale of 


16) 35 Ind. Oas. 395; 43 O 790 atp 807; 2;0 LJ 28; 
. 20 OW N 370. 


17) 33 O 967. 
(8) 16 Ind. Oas. 440; 16 O L J 436. 
(9) 13 Ind. Oas. 455; 22 O L J 380. 


that ' 


ee immovable property by reason of 


2 


12 


what 


he had said or done must be treated as 


holding the property as a trustee for the’ 


purchaser would be to act in direct vio- 
lation of the law relating to registration 
in India, and would go ‘farto defeat the 
object to attain which that law waé enacted. 
I am also firmly of opinion upon a consi- 
deration ofthe law relating to trusts in 
India that the contention of the respon- 
dent Company that M. E. Moolla held this 
asset asa trustee for M. E. Moolla Sons, 
Ltd., cannot be sustained. The interest 
of Chit Maungin the trusts created under 
U Ohn Ghine’s settlement which was the 
subject-matter of the two agreements of 
December 22, 1920, and January 3], 1921, 
was a beneficial interest therein, and 
under s. 8 of the Indian Trusis Act, it is 
expressly provided that the subject-matter 
of a trust “must not be a merely beneficial 
interest under a subsisting trust.” Again, 
under s. 5 ofthe Trusts Act “no trust in 
relation to immovable property is valid 
unless declared by a non-testamentary in- 
strament in writing signed by the author 
of the trust or the trustee and registered,” 
although no doubt it is provided thatthe 
rules in that section should not operate 
so as to effectuate a fraud. Further, in 
Chhatra Kumari Devi v. Mohan Bikram 
Shah (10), it was laid down by Sir George 
Lowndes, who delivered judgment on behalf 
of the Board, that 

“even assuming that by reason of the contract the 
properties were impressed with a continuing trust in 
favour of the respondent their Lordships are unable 
to hold that this would entitle him to sue for 
possession as ‘owner,’ The Indian law does not 
recognize legal and equitable estates: J. M. Tagore v, 
G M. Tagore (11), Webb v. Maepherson (12>. By that 
law, therefore, there can be but one ‘owner’ and where 
the property is vested in a trustee, the ‘owner’ must, 
their Lordships think, be the trustee, This is the 
view_embodied in the Indian Trusts Act, 1882; see 
ss 3, 55, 56,ete.......The trustee is, in their Lord. 
ships’ opinion, the ‘owner’ of the trust property, the 
right of the beneficiary being ina proper case to 
call upon the trustee to convey to him,” 

Now, inthe present case itis not pre- 
tended that a sale or transfer of Chit 
Maung’s interest inthe Ohn Ghine Trust 
was effected under the two contracts for 
sale; for no title or interest ander such 
a transfer could be created unless the 
contract for sale was registered. But in 


(10) 133 Ind. Cas. 405: 10 Pat. 851 at p 869; 61 M L 
J 78; 35 O WN 953; 80 WN 905; (1931) A LJ 783; 
AIR 1931 P O 196; Ind. Rul, (1931) P 0241; 24 L 
W 411; 33 Bom.L R 1390; 58 I A 279;13 PL Ti 


(P 0). 
my (1872, I A Sup. Vol. 47; 18 W R359-9BL R 
(12) 31 O 57 at p 72; 30 I A 238 (P 9.) 
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order tosuccced as against the Offcial 
Assignee it was incumbent upon the 


respondent Company to prove that it 
possessed some title in law {othis asset, 
and that the Company could only acquire, 
in my opinion, by obtaining the execution 
of a conveyance duly registered. Until 
that is done it has no title or interest in 
the asset under consideraticn. The res- 
pondent Company, however, has expressly 
and deliberately refused to claim any 
relief in the present suit except a bare 
declaration that “the Company is solely 
entitled to all the rights and interests 
acquired by M.I. Moolla under the as- 
sigment of December 17, 1919,” and has ` 
declined to pray for any further cdnse- 
quential relief. In my opinion upon that 
ground also the present suit must fail 
(see 8.42 ofthe Specific Relief Act.) 

But the case does not rest there; for I 
am not prepared to hold on the facts that 
M. E. Moolla indicated “with reasonable 
certainty by any words or acis an intention 
on his part to create thereby a trust” (s. 6 
of the Indian Trusts Act). No doubt: 
M. E. Moolla and M. E. Moolla Sons, 
Limited, are separate entities in the eye of 
the law; but in considering whether M. E. 
Moolla created or intended to create a trust 
of this property in favour of the respon- 
dent Company, it is essential not to lose 
sight of the realities of the situation. 
M. E. Moolla was plunging heavily in 
speculation on the ricemarket, and it may 
well, I think, have occurred to him, as it 
has occurred before and no doubt will 
occur again to persons in his position, 
thatit might be advisable that he should 
forma Company through which he might 
carry on in part his financial operations, 
(it was stated at the trial that M. E. 
Moolla Sons, Limited, was ‘not ithe only 
Company that he formed for this purpose) 
and to which incasé of need he might 
transfer or from which he might transfer 
his property. Out of an issued share 
capital of 165 lakhs in M. E. Moolla Sons, 
Limited, M. E. Moolla received 15,348 one 
thousand rupee shares, his mother Mariam 
Bee Bee being allotted 1,150 shares and 
two other relatives one share each. In 
considering whether M. E. Moolla created 
a trust of this asset in favour of the res- 
pondent Company, if is not without signi- 
ficance, I think, that whatever M. E. Moolla 
did was known to the respondent Company 
through M. E. Moolla, its managing 
director who possessed an overwhelming 
proportion of the shares of the Company ` 
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and- the opinion that Ihave formed as to 
the ohject and Intention of M. E. Moolla 
in incorporating M. FE. Moolla Sons, Limi- 
ted, is fortified and confirmed by the fact 
thatin Civil Regular No, 271 of 1925 in 
which M. E. Moolla sued the trustees of 
U Ohn Ghine’s seltiement for a declaration 
that he had acquired the rights of Chit 
Mauug in that settlement and foran ac- 
count of the administration of the trusts, 
M. E. Moolla claimed inhis own right as 
the assignee of the interest of Chit Maung 
in the settlement, and not as the trustee 
or otherwise on behalf of the respondent 
Company. 

In the events that have happened both 
-M. E. Moolla and the respondent Company 
have become insolvent, and it may be that 
M. E. Moclla now would prefer to see the 
title in this asset vested inthe respondent 
Company; for whereas we have not been in- 


formed asto how much is still payable by ` 


the respondent Company to its creditors 
the liability of M. E, Moolla’s estate to 
the unsecured creditors is stated to be 
thirty-nine lakhs in respect of which no 
dividend whatever has been paid. 

-Jam of opinion that the „respondent 
Company has failed to. provenot orly that 
a trust has been created, but also that M. 
E. Moolla inthe circumstances in which 
he was placed ever intended to perfect the 
title of the respondent . Company to this 
asset. 

For these reasons, in. my opinion, the suit 
. fails bothin law and on the merits. The 
appeal is allowed, the decree from which 
itis brought set aside, andthe suit dis- 
missed. The Official Assignee is entilled 
to hiscosisin both Courts. In the trial 
.Court the Advocate’s fee will be twenty 
gold mohurs for the first day ` of the 
hearing, and special costs of ten gold 
mohurs for each subsequent day of the 
hearing, and in the Appellate Court, thirty 
gold mohurs. . 

Mya Bu, J.—I agree. 


D. Appeal allowed. 


ee 


RANGOON HIGH COURT 
Special Second Civil Appeal No, 197 . 
of 1933 ; 
June 26, 1934 
DUNKLEY, J. 
` MA THET— APPELLANT 
, VETSUS 
* MA SE MAI—Responpent 
Transfer of Property Act (IV of 1882), s. 53-A— 
Mortgage—Mortgagee in possession—Contract to sell . 
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to mortgagee—Payment of partof purchase price, 
whether satisfies requirements of s. 53-A—Part per- 
formance. . 

D was in possession of a holding of land belong- 
ing to Pas usufructuary mortgagee but #P agreed 
to sell the land to D fora sum over and above the 
mortgage amount and after this agreement had 
besan concluded D remained in possession, P saed for 
redemption of the usufructuary mortgage : 

Held, that the payment of part ofthe purchase 
money in addition to the amount already due on the 
mortgage, in respect of which the purchaser was 
already in possession, was an unequivocal act which 
couldjeot be referred to any other matter than the 
agreement for sale, and as such, was suffi- 
cient to satisfy the requirement of s., 53A of the 
Transfer of Property Act thatsome act must be 
done in furtherance of the contract. 


S. S. A. against the decree of the District 


.Court, Kyaukse, dated July 24, 1933. 


Mr. K. C. Sanyal, for the Appellant. 

Mr. M.I. Khan, for the Respondent. 

Judgment.—The suit brought by the 
plaintiff-appellant was a suit for re- 
demption of an usufructuary mortgage, 
and the facts found by both the lower 
Courts are that the defendant-respondent 
was in possession of a holding of land 
belonging to the  plaintiff-appellant as 
usufructuary mortgagee, but thatin March 
1933 the plaintiffi-appellant agreed to sell 
this land to the defendant-respondent 
for a further sum of Rs. 150, over and 
above the mortgage amount, and that 
after this agreement had been concluded 
the defendant-respondent remained in 
possession of the land in suit. On these 
facts the learned Township Judge decreed 
the suit for redemption on the ground that 
the redemption of a mortgage and a con- 
‘tract for the sale of the mortgaged land 
are entirely distinct transactions, and 
that the plaintiff-appellant was entitled 
to redeem the mortgage and the remedy 
of the defendant-respondent was a suit 
for specific performance of the contract 
of sale. On appeal to the District Court 
of Kyaukse the learned Additional Judge 
correctly realized that the question whether 
redemption ought to be allowed or not 
must be decided on a consideration of the 
principles of the doctrine of part per- 
formance; but he failed to realize that 
the principles of this doctrine, as applic- 
able in British India, are now contained 
inthe new s. 53-A of the Transfer of 
Property Act, which was added by the 
Amending Act of 1929, and that the 
decisions of this Court which he has 
quoted are, in consequence of the enact- 
ment of this section, no longer good law, 
Section 53-A of the Transfer of Property 
Act, so far-asthe present case is concerned, 


oe 
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‘isin the following terms: 

“Where any person contracts to transfer for 
consideration any immovable property by writing 
signed by bim ‘or on bis behalf from which the 
terms necessary to constitute the tranefer can be 
ascertained with reasonable certainty, and the 
transferee has, in part performance of the contract, 
taken possession of the property orany part thereof, 
or the transferee, being already in possession, 
continued in possession in part performance of the 
contract and has done some act in furtherance of 
the contract, and the transferee has performed or 
is willing to perform his part of the contract, 
then, notwithstanding that the contract, though 
required to be registered, has not been registered* 
* *fhe transferor or any person claiming under 
him shall be debarred from enforcing against the 
transferee and persons claiming under him any 
right in respect of the property of which the 
transferee has taken or continued in possession, 
other than a right expressly provided by the terms 


. of the contract.” 


Consequently, in order that. the defend- 
ant-respondent should be able to resist the 
plaintiff-appellant’s suit for redemption 
of the mortgage, it is necessary for the 
defendant-respondent to establish, first, 
that the agreement for sale of the land 
to her was made in writing signed by 
the appellant and that from this writing 
the terms of the contract of sale can be 
ascertained with reasonable certainty; and, 
secondly, that she has continued in posses- 
sion of the suit landin part performance 


- of this contract and has done some act 


in furtherance cof the contract. 

The allegation set up on behalf of the 
respondent is that there was such a 
writing, that in pursuance of the agree- 
ment for sale she paid a further sum as 
earnest money of Rs. 50 out of the 
additional sum of Rs. 150 due, and that at 
the time that the contract was entered into, 
the terms of the agreement were reduced 
to writing and were signed by the ap- 
pellant. This writing which is written 
in Burmese is contained in an exercise 
“book, has been produced and has been 
. duly proved by the witnesses who were 


. present when it was written and signed. 


_It is in the following terms: 


“On 5th Lazan Tabaung 1294, I, Ma Thet resid- 


ing at Sulegon village, had mortgaged to Ma Se 
Mi, residing in the same village, the holding No. 67, 
situate in Pauktaw kwin and when _ I sell it 
outright to Ma Se Mi by asking from her the further 
sum of Rs. 150 Ma Se Mi- having agreed to buy 
the land from Ma Thet for Rs. 250 (three hundred 
and fifty rupees) paid to me this year the 
earnest money Rs. 50 (fifty rupees) only in the 
«presence of the following witnesses, and I Ma Thet, 
sign this receipt a3 having received the money.” 


-© This is stamped with a one-anna stamp 
and, of course, as an agreement for sale 
it is insufficiently stamped, but as it has 
heen admitted in evidence by both the 


. receipt for a sum of 
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lower Courts its admissibility ` cannot be 
questioned by me now: see on this point 
Maung Po Htoo v. Ma Ma Gyi(1),and Ma 
Nyun v. Maung San Mya (2). However 
steps ought to be taken to. impound this 
document and forward it to the Collector 
for. action. ; 

The first point which has been raised 
hefore me on behalf of the appellant in 
this appeal is that this document does not 
embody the terms of an agreement. for 
sale of the land, hut that it isa mere 
Rs. 50, and that 
not comply with the 
provisions of s. 53-A of the Transfer of 
Property Act, which requires a writing 
from which the terms- necessary fo con- 
stitute the transfer can be ascertained 
with reasonable certainty. In my opinion, 
this contention cannot be upheld, for in 
this document are mentioned, first, the 
specification of the land to be sold, and, 
sscondly, the purchase price, and also the 
fact that it had been previously mortgaged 
to the purchaser. These facts do, in my 
opinion, include the essential terms of the 
contract for sale, and are sufficient to form 
the basis „of a suit for specific per- 
formance of this contract. It has further 
been pointed out that, although . the 
mortgage was in favour of the respondent 
and her daughter yet this document refers 
to the re:pondent only, but the fact that 
the purchaser ig one person and the 
mortgagees were two persons does not 
seem to me to be of any moment whatever. 

The second point which has been raised 
on behalf of the appellant is that although 
the respondent has continued in possession 
of the land and although this possession 
may bereferredto the agreement for sale, 
yet the purchaser has done.no act in fur- 
therance of the agreement for sale, as 
required by the last words of the second 
clause of s. 53-A. The answer to this 
contention is that the purchaser paid the 
sum- of Rs. 50 towards the purchase price. 
But itis contended on behalf of the ap- 
pellant that payment of the purchase 
money isnot an act of part performance 
of the contract on the grounds that 
payment of money is an equivocal, act 
and that a mere payment of money does 
not change the relative . position of the 
parties though it may. give rise to a 
claim to recover it. The -decisions ofthe 


(1) 101 Ind. Cas. 118; A I R 1927 Rang, 109;4 R 
68. T 
(2) 114 Ind. Cas. 294; A I R 1929 Rang. 9; 6 R 


therefore, it dces 


590. 
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“English Courts on which this contention 
is based refer, of course, to the part 
performance of an agreementto sell when 
ihe purchaser is not already in possession 
of the property sold, and, in my opinion, 
they have no reference to a casesuch as 
that which is now before me where the 
purchaser is: already in possession of the 
property as mortgagee and then continues 
“in possession after the agreement to sell 
has been concluded. In such a case the 
payment of part of the purchase money 
in, addition to the amount already due 
on the mortgage, in respect of which the 
purchaser is already in possession, is an 
unequivocal act which cannot be referred 
to any other matter than the agree ment for 
sale, and as such, therefore, is sufficient 
to satisfy the: requirement of Rr, 03-A of 
the Transfer of Property Act that some 
act must be done in furtherance of the 
contract. Consequently, I must hold that 
the decision of the learned Additional 
Judge of the District Court, Kyankse, that 
the defendant-respondent was entitled to 
fesist the - plaintiff-appellant’s suit for 
‘redemption -is correct. This appeal fails 
andis dismissed with costs, Advocate's fee 
in this. Court three gold mohurs..- ..- 
N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Civil Revision. Application No. 366 
of 1933 
October 30, 1933 
KENDALL, J. 
M. ABDUL RASHEED KHAN— 
APPLICANT TT 
, i VETSUS 
Pandit BALLI RAM—Opposits 
| ` PABTY 
Provincial Small, Cause Courts Act, (IX of 1887), 
s, 23— Power of High Court to interfere in revision 
—High Court, if bound by question of waiver between 
parties — Civil Procedure Code (Act V of 1908), 
O XVII, r. 2—Defendant's pleader applying for 
adjournment—Refusel and decree of suit—Decree, 
if ex:parte decree—Costs— Setting aside of order on 
“payment of costs—Acceptance of costs, if operates as 
waiver of right-of revision (Quere). l 
- Under s. 25, Provincial Small Cause Courts 
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the decree is not an ex parte decree. 


‘tions to apply for an adjournment. 
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pleader for the defendant appears and applies for 
adjournment which is refused and the suit is decreed, 


Quære.—Whether the acceptance of costs bya 
party on which an order is set aside amounts to 
waiver of the right of revision. 

| Case-law discussed | 

O. R. App. from an order of the Small 
Cause Court Judge,: Dehra Dun, dated 
May 29, 1938. a 

Mr. N.C. Vaish, for the Applicant. | 

Mr. G. Agarwala, for the Opposite Party. 

Order.—This is an application for the 
revision of an order of the Judge of the 
Small Cause Court of Dehra Dun under 
s. 25, Provincial Small Cause Courts Act. 
The circumstances, out of which it has 
arisen, which are not referred to in the 
order itself, must be detailed here. The 
plaintiff-applicant had filed a suit for a 
sum of money and June 12, 1931, was fixed 
by the Court for the final disposal. Before 
that date the defendant had applied for 
an alteration of the date on account of a 
marriage, but this application was reject- 
ed by the Court before the date of hearing, 
and on June 12, 193], the defendant's 
Vakil appeared and made an application 
for an adjournment on the grounds that 
had been given in the previous applica- 
tion. In his application the Vakil stated 
that he had no instructions not to proce- 
ed. with the case and he had no instruc- 
The 
result was that the Court gave a decrée to 
the plaintiff. which is not worded as an 
ex parte decree. An application was made 
in July 1931 to set aside what is referred 
to as the ex parte decree, but this did 
not come up for hearing till July 1932, 
when it was dismissed in default but sub- 
sequently restored on February 13, 1933. 
The resuit of all this was that the original 


‘application to seb aside what was called 


the ex parte decree was before the Court 
for ‘decision on May 20, 1933; and the order 
passed by the Court was “case restored oh 
payment of costs, Rs. 10, costs fixed.” It 


‘has been pointed out by Dr. Vaish on be- 


half of the applicant that the decree was 
not an ex parte decree at all.’ Under the 
Explanation to r-2, O. XVII, Civil 
Procedure Code: 
“No party shall be deemed to have failed to appear 
if he iseither present or is represented in Court 
by an agent or pleader, though engaged only for 
the purpose of making an application.” i 
In the present case the Vakil who made 
an application .for adjournment had not 


been engaged only for that. purpose. : In 


fact he had not been engaged for that 
purpose at all but he did represent the 
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defendant in the suit and hs imade appear- 
ance on that date in due course. It cannot 
be maintained that the decree wasan ex 
parte decree and therefore it could not be 
set aside on a simple application as has 
been done by the trial Court by its order 
of May 20, 1933. It has, however, been ob- 
jected that the applicant having accepted 
the costs which were directed to- be paid 
to him by the defendant as a condition 
of the order, has waived his right of re- 
vision. The question of how far a party 
can be bound in circumstances like this 
is not altogether an easy one to decide. Mr. 
Girdhari Lal Agarwala has pointed to the 
decision of the Madras High Court in the case 
of Poduri Narayanamurtht v. Mahammad 
Azam Sahib 110 Ind. Cas, 528 (1) for support 
to this argument that where a party can be 
shown to have accepted the costs under the 
order cf the Court without making a state- 
ment to the effect that this acceptance is 
without. prejudice, or that it is under pro- 


test, and that the right of appeal or revi-- 


sion or whathever it is, is reserved, that 
party must be held to be bound. The 
Madras High Court was following an 
English decision in the case of Tinkler 
v. Hilder (2) in which this view has undoubt- 
edly been taken, Dr. Vaish has quoted 


‘two cases: Sarat Kumari Dasi v. Amul- 


lyadhan Kundu (3) and Qudrutunnissa Bibi 
v, Abdul Rashid (4) in which their Lordships 
of the Privy Council and a Bench of the 
Allahabad High Court have expressed views 
that may be interpreted as dissenting from 
the proposition stated in the case of 
Tinkler v. Hilder (2), but the circum- 
stances of those cases are not strictly 
analogous. It was also suggested that in 
the present case the Vakil who accepted 
the Rs. 10 costs could not bind his client 
but the power of attorney gives the Counsel 
full power to compromise or withdraw the 
suit, and there can be no doubt that his 
act in accepting Rs. 10 would bind his 
client, if indeed that act constitutes a 
waiver. 

Tt is not, however, necessary for me to 
decide the present application on the basis 
of these rulings, Under s. 25, Provincial 
Small Cause Courts Act, the High Court 


may call for a case for the purpose of 


(1) 110 Ind. Oas. 528, 

(2) (1849) 18a. L J Ex. 429; 4 Er. 187;7 D & L 61; 
18 J Ex. 42% 13 Jur. 684; 134 E R 1176. 

(3) 71 Ind. 0%, 632. AIR 1923 P O 13; 17 LW 
481; 32M L T 137; 27 O W N 629; 25 Bom, LR 518; 
37 OL J 501; (1923) M W N 393 (P 0). 

(4) 96 Ind. Oas, 549, A I RJ926 All, 661:24 ALJ 


773; 48 A 616, 
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satisfying itself that a decree or. order 
made in any case has been decided by a 
Court according to law, and is not in any 


way bound by questions of waiver as bet- 
ween the parties. The order of the Court 


is clearly wrong, because it has set aside 


a decree which was not an ex parte decree 
by a summary orderin which it has not 
even given consideration to the points that 
it would be necessary to determine in sett- 
ing aside an ex parte decree. I feel, there- 
fore, that I am bound to interfere for the 
reason that the order violates the rules of 
procedure laid down in O. XVII, Civil 
Procedure Code. It cannot be said that 
this has not caused a miscarriage of justice 
and that the High Court should therefore 
not interfere in revision; for there is noth- 
ing to show that the defendant, in failing 
to appear on the date fixed and their 
applying to set aside the decree, was not 
trying to force the hands of the Gourt by 
preventing a decision of the suit on the 
proper date. I therefore allow the applica- 
tion with costs, set aside the order of the 
Court dated May 20, 1933, and direct that 
ihe application to set the decree be. dis- 
missed with costs. a 
N. Application allowed. 


manapa magangi 


PATNA HIGH COURT 
Jury Reference No. 1 of 193k 
March 8, 1934 
COURTNEY TERRELL, C. J. AND 
VABMA, J. 
EMPEROR—APPELLANT 
VETSUS 
LACHMAN GANGOTA AND OTHERS 
— RESPONDENTS 

Criminal Procedure Code (Act V, of 1898), s. 307— 
Accused charged with several charges—One charge 
triable with Jury—Other charges triable with aid of 
assessors—Judgment on latter charges not giver— 
Reference to High Court of whole case—Effect of— ` 
Reference,zf premature. : 

Where the accused are charged .with several 
charges, one ofthem being triable with -jury and 
the others with the aid of assessors-and the Sessions 
Judge without giving judgment on the latter 
charges referred the case to the High Oourt under 
s. 307, Criminal Procedure Oode, with respect to the 
former charge only ; 

Held, that the reference was premature being 
made without disposing of the charges 
triable with theaid of assessors. In re Pachet- 
muthu (2), referred to, Emperor v. Hazari Lal (1), 
distinguished. 

J. Ref. made by the Sessions Judge; 
Bhagalpur, dated January 25, 1934. + 

Mr.:S. Jaffar Imam, Assistant Govern: 
ment Advocate, for the Reference, 
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. Varma, J.—This is a reference by the 
Sessions Judge of Bhagaipur against the 
verdict of the jury under s. 395 of the 
Indian Penal Code. Thirteen people were 
put on their trial andcharges under ss. 395, 
402 and 395-120 B of the Indian Penal Code 
were framed against ihem. The charge 
unders, 395 wastriable by jury and the 
other two charges were triable with the aid 
of assessors. Atthe trial thejury returned 
a unanimous verdictof not guilty against 
all the accused except two in whose case 
the verdict of not guilty was by a majority. 
Eleven ofthe accused were found not 
guilty by the assessors unanimously but 
Ramkishun- and Lachman were found not 
guilty by a majority of four to one. The 
learned Sessions Judge has accepted the 
opinion ofthe assessors as well as the ver- 
dict ofthe jury with regard to two of the 
accused Hitna Gangota and Bhola Gan- 
gota and he has acquitted them of charges 
under ss. 395, 402 and ss. 395-120-B of the 
Indian Penal Code. Inregard to the other 
eleven accused he has without giving 
judgment on the charges triable with the 
aid of assessors referred the caseto this 
Court with regard to the charge under 
s. 395 of the Indian Penal Code. -Evidently 
he was under the impression that he 
would not be justified in delivering judg- 
ment inthe assessor trial when the “whole” 
case was to be referred to the High Court. 
Under the circumstances, I am of opinion 
that his reference to the High Gourt is 
premature. The facts inthe case of Em- 
peror v. Hazari Lal (1) are not really ap- 
plicable to the facts of the present case. A 
mere statement of the facts of that case will 
make the position clear. The accused was 
charged under ss. 302 and 326 ofthe Indian 
Penal Code which charges were triable by 
jury. There were three other charges 
under the Explosive Substances Act and 
the ArmsAct triable with the aid of as- 
sessors. The jury acquitted the accused 
of the charge under s.302 of the Indian 
Penal Code—found him guilty under s. 326. 
They were farther unanimously of opinion 
that the accused was guilty of the charges 
under the Explosive Substances Act and the 
Arms Act. The learned Judge accepted 
the verdict of the jury under s. 323 of the 
Indian Penal Code and convicted the accus- 
ed and sentenced him thereunder. He also 
accepted the opinion 
convicted and sentenced the accused 
(1)137 Jud. Cas, 190; 13 P L T 93; AIR 1932 


Pat, 156; (1932) Or. Oas. 273; 11 Pat. 395; Ind. Rul. 
(1932) Pat. 146; 33,0r. L J 503, 
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of the assessors and 
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under the Explosive Substances Act and 
the Arms Act but referred the case under 
s. 302 of the Indian Penal Code to the High 
Court under s. 307 of the Code of Oriminal 
Procedure. The reference was rejected on 
the ground that it was against the provi- 
sions of s. 307 of the Code of Criminal Pro- 
cedure, for the High Court, ifit is to 
exercise its functions properly in a reference 
cannot approach the transaction as a whole 
withits hands tied as to oneor more 
aspects. It must be noted that in that case 
the Sessions Judgehad already convicted 
and sentenced the accused under the 
charges triable with the aid 
and no flaw was found with that 
procedure. The decision in the case of 
In re Pachaimuthu (2) is more to the 
point. A reference was rejected because it 
was made without disposing of the charges 
which were triable with the aid of assessors. 
I would, therefore, send back this case to 
the learned Sessions Judge of Bhagalpur 
to submit his reference later onifhe so 
desires after he has delivered a judgment 
with regard tothe charges under ss. 402 
and 395, 120-B of the Indian Penal 
Code. 
Couriney-Terreil,C. J.—I agree. 
N. Case remanded, 

(2) 137 Ind. Cas. 8:0; 55 Mad. 715; 62M LJ 571; 


351 W67l; A I R 1932 Mad 512; Ind. Rul, (1932) 
Mad. 466; 33 Or. L J 533; (1932) Or. Cas, 430, 
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OUDH CHIEF COURT 
Civil Revision Application No, 131 
of 1934 
October 5, 1934 
ZIA-UL-ELASAN, J. 
Syed GHAZANFAR HUSAIN— 
APPLICANT 
VETSUS 
Syed RAHMAT HUSAIN AND ANOTHER-— 
OPPOSITE PARTY 
Guardians and Wards Act (VIII of 1890), s. 47 (|), 
48--Order for recovery of ward's money from guar- 
dian — Whether falls under s.47 (1)~—Applicability. 
An order that two wards are entitled to recovera 
certain sum of money fromthe guardian does not 
fall under s. 47, cl. (1), Guardians and Wards Act 
and is not appealable. 
C. R. App. of an order of the Subordinate 
Judge, Fyzabad, dated August 17, 1933. 
Mr. Naimullah (absent), for the Appli- 
cant. 
Mr. Akhlaque Husain, for the Opposite 
Party. 
Judgment.—This is an appeal purport- 
ing to be under s. 47, cl. (i) of the Guardians 


Of assessors - 
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and Wards Act, against an order of the 
learned Subordinate Judge of F; zabad. 

The appellant was guardian of the prop- 
erty of Rabmat Husain and Musammat 
Kaniz Zohra, minors. Rahmat Husain at- 
tained majority and another guardian was 
appointed for Musammat Kaniz Zohra. The 
appellant filed accounts relating to the 
period of his guardianship and they were 
objected to by Rahmat Husain and the 
newly appointed guardian of Musammat 
Kaniz Zchra. On these objections, two 
issues were framed by the learned Subordi- 
nate Judge, namely, (1), Has the guardian 
been guilty of any misconduct or gross 
carelessness? Is any and what sum due to 
the applicants ? 

On the first issue the learned Subordinate 
Judge held that there was nothing on re- 
cord to prove the appellant’s misconduct or 
gross carelessness and on the second issue, 
he held Rahmat Husain and Kaniz Zohra 
entitled to recover a sum of Rs. 287-6-8 from 
the - appellant. It is against the latter 
finding that the present appeal was filed. 
- A preliminary objection was taken on be- 
half of Rahmat Husain that no appeal lies 
and I think the objection is correct. Clause 
(i) of s. 47 of the Guardians and Wards 
Act, relates to an order made by the Dis- 
trict Court, regulating the conduct or pro- 
ceedings of a guardian or settling a watter 
in difference between joint guardians or 
enforcing the order. The order of the lower 
Court was clearly not one coming under 
this clause and no other clause of s. 47 is 
relied upon by the learned Counsel for the 
appellant. As s. 48 bars appeals against 
orders under the act except those mention 
ed in s. 47, it is clear that this appeal is 
not maintainable. 

At the request of the learned Counsel for 
the appellant I have, however, treated this 
appeal as an application for revision and two 
points were argued before me. The first 
was that an item of Rs..45 was wrongly dis- 
allowed by the Court. below out of the 
money that was paid by the appellant to 
the guardian of the persons of the minors 
for the latter's maintenance. As, however, 
this item was not supported by any receipt 
unlike all the rest of ihe items that were 
allowed by the Court below, I think the 
Court was right in disallowing it. 

The second point taken was that the Court 
having found that no misconduct or care- 
lessness of the appellant has been proved, 
no costs should have been awarded 
against him. In view of the facts that the 
applicant was exonerated by the Oourt 
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below from a charge of misconduct and. 
carelessness, but that some money was 
found due from him to the opposite party, 
1 think it would be fair to allow the latter 
half their costs. 

I allow the application in part and 
modify the order of the Court below to this 
extent that the objectors opposite party 
shall get half of their costs from the ap- 
plicant. l 

I make no order as to costs of this ap- 
plication. 

N. Revision partially allowed. 





PATNA HIGH COURT 

Civil Revision No. 664 of 1932 

February yY, 1934 
Wort AND MosammaD Noor, JJ. 
NRISINGHA CHARAN NANDY— 
DEFENDANT —PETITIONER 
versus 
RAJNITI PRASAD SINGH 
AND OTHERS—PLAINTIFFS AND DEFENDANTS-—— 


OpposiTE PARTIES 
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Officer has no jurisdiction to send the suit to the Court 
in Gaya though he had jurisdiction to transfer it, 
But since there was not inherent want of ‘jurisdic- 
tion in Gaya Court, the Gaya Court could take. 
cognizance of the suit. [p, 23, col. 2.) 
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Per Mohammad Noor, J.—All the Courts situated: 
outside’ the Santal Parganas towhich s. 17, Oivil 
Procedure Code, applies have concurrent jurisdiction 
with the Oourtsinsids the Santal Parganas forthe 
trial of suits in which the properties-involved are 
both outside and insidethe Santal Parganas and the 
value of the properties exceed Rs. 1,000 and, 
therefore;in ordinary circumstances the Gaya Court 
has jarisdiction to try such „suits, barring of 
course the restrictions placed under s.5, Regula- 
tion IHI of 1872. [p. 25, col. 2.] ° 
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- Wort, J—This Rule was issued calling 
upon the plaintiffs to show cause why the 
order of the Subordinate Judge of Gaya, 
dated November 18, “1932, by which he 
retained:jurisdiction of the plaintiffs’ mort- 
gage suit, should not be set aside. The 
action was transferred to the Subordinate 
Judge of Gaya,. by the Settlement Officer 
of the Santal Parganas on March 24, 1931, 
and upwards of two years the matter has 
been pending before that Court. There were 
certain interlocutory orders made by the 
Subordinate Judge in the case including 
an order for the appointment of a Receiver 
against which there was an appeal by 
the defendants who are the applicants 
before this Court. The question of juris- 
diction of the Subordinate Judge which 
is now the question before us was not 
then ‘taken and was not taken until the 
end of 1932. These facts are of import- 
ance having regard to the view which I 
fake as to the jurisdiction of the Subordi- 
nate Judge to try the suit (apart from the 
other question whether the Settlement Officer 
had jurisdiction to transfer it to the 
Subordinate Judge of Gaya). As our 
revisional powers are discretionary, I would 
discharge this rule on that ground alone 
as in my judgment the Subordinate Judge 
having jurisdiction to try the suit, apart 
from the question of the manner in which 
he has obtained seisin of it, this Court 
should not exercise its discretion in favour 
of the applicants. 


Two questions arise, however, as I have 
already indicated, the one being whether 
the Settlement Officer was entitled by law 
to transfer the suit to a Court of the 
Subordinate Judge situate outside the 
Santal Parganas, the other being whether 
the Subordinate Judge has jurisdiction to 
try it: the second question being a branch 
of the main question. Reference must be 
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made in dealing with this question to the’ 
legislation concerning the jurisdiction of the. 


Courts in the Santal Parganas, 

The important statutes relating to the 
Santal Parganas have been seb out elabor- 
ately in the judgment of their Lordships of 
the Judicial Committee of the Privy Council 
in Maha Prasad Singh v. Ramani Mohan 
Singh (1), and it is unnecessary to refer 
to them in detail here, excepting to 
state their main provisions and their 
Lordships’ decision with regard to the 
points which are relevant in this case. 
Reference will also be necessary to the 
case of Sourendra Mohan Sinha v. Hart 
Prasad (2), which case arose out of the 
same mortgage in the earlier case and 
decided one of the questions with which 
we haveto deal in this case, namely, of 
jurisdiction. However for the purpose of 
one of the arguments of the defendants 
it becomes necessary to mention some of 
the earlier legislation relating to the 
authority of the Governor-General in 
Council to legislate for the Santal Parganas. 
In the first instance reference was made 
to the East India Company's Act of 1773, 
(13 Geo. ILH, Chap. 63), an Act of the Im- 
perial Parliament under which the Gover- 
nor-General with his four Counsellors were 
enabled to make rules, ordinances and 
regulations subject to then registrationin 
the Supreme Uourt afte: which they were 
to be “valid in law.’ Under the Charter 
Act of 1833 (HII and IV. Wm. 4, Chap. 
85), the superintendence, direction and 


control of the territories of the then British’ 


India were vested in the Governor-General 
in Council and his Counsellors to be 
styled the ‘“‘Governor-General in Council.” 
There were to be four Counsellors of which 
one was to be appointed from amongst 


‘those persons who were not the servants 


of the Company. By s. 43 the Governor- 
General in Oouncil, as constituted under 
the Act, was to have power at a meeting 
for that purpose to make, repeal and amend 
laws and regulations. 

The Governor-General in Council as con- 
stituted under this Act enacted Act;X XX VII 
of 1855. With this Act we are concerned in 
this case. Up to and at this date the Gov- 


(1) 25 Ind. Cas. 451; A I R1914P0 140; 411A 
197; 420 116; 18 O W N 994; 16M L T 105; (1914 
MWN 565; 1LW 619; 230 L J 231; 27 ML J 
459; 16 Bom. L R 824(P C). 

(2) 91 Ind. Oas, 1033; A I R1925 P0280; 52I A 
418; 5 Pat. 135; 420 L J 592; 
WN 49;7 PLT97;50 MLJ1; 30 OWN 482; 28 
Bom. L R 1126 (P O}. 


24 A L J 33: (1926) M. 
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ae ernòr- General in Council was the supreme 
legislative authority for ths whole of 


British India. By s. 2 of the’ Act of 
1855, the administration of justice in 
civil and. criminal mattters was vested 


in the officer cr officers to be appointed 
(under cl. (2) who were to have the 
superintendence and jurisdiction of the 
Districts inhabited by the Santsls, which 
Districts were withdrawn from the opera- 
tion of the general laws. By a proviso 
it was enacted that disputes of Rs. 1,000 
and over ehould te tried and determined 
according to the general laws and regula- 
tions. This last provision the Judicial 
Committee of the Privy Council had decid- 
„ed regulated the Jaw to be applied by the 
officers under the Act and dia not affect the 
procedure by which they were 1o be 
regulated: Maha Frasad Singh v. Ramani 
Mohan Singh (1). 

It. appears that there was some question 
as to the validity of certain regulations 
made subsequent to this Act as will appear 
from the reference to a section of later Act 
to which I am akout to refer. By the 
India Council Act of 1861 (24 and 25 Vict., 
Chap. 67) the legislative body was re- 
constituted. Acditional members in number 
not less than 6 and not more than 12 were 
to be appointed. The Governor-General 
in Council was to have pcwers for making, 
repealing and amending Jaws for all of 
Her Majesty’s Territories in Indid at a 
meeting specially convened for that pur- 
pose and to which the additional members 
were to te called. Section 20 of this Act, 
removed the doubt whether the Governor- 
General in Council, except at meetings 
for making laws and regulations in con- 
formity with the Act of 183°, had power to 
makerules and regulations for territorics 
known from time to time as non-regulation 
Districts. By 33 Vict., Chap. 3 of 1670 (8. 1), 
the Governor-in-Council of Presidencies, 
Lieutcnant-Coveinors or Chief Commis- 
sioner were given power io propose drafts 
of regulaticns subject to the approval of 
the Governor-General in Council which 
should have the force of law as if the 
law had been made by the Governor- 
General of India in Council at a meeting 
for the purpose of making Jaws and re- 
gulations. This in a sense constituted a 
Provincial legislature. 

We have therefore an Act being Act 
XXXVII of 1855, passed by the Governor- 
General in Council as then constituted by 
which the Santal Parganas were removed 
from the operation of the then law and 
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regulations of the Bengal Code. This 
power tolegislate for British India which 
was exercise] in passiing Act XXXVI of 
1855 ceased by the Act of 1861 under which 
a new legislative body as we have seen 
came into existence. It is clear that 
between 1861 and 1870 the Governor-Gene- 
ral, apart from his authority at a meeting 
properly constituted for the purpose, had 
no power to make ‘laws and regulations 
for any part of British India. Ths Act 
of 1870 as we have also seen reved that 
power in the form as provided by s. l 
The position therefore after the passing 
of the Imperial Act of 1870, was that the 
Governor-General in Council at a meeting 
for that purpose was the legislative body 
for the whole of British India and in his 
executive capacity, sanctioning draft laws 
and regulations submitted to him by the 
Lieutenant-Governors of Provinces, he be- 
came in a sense the provincial legislature. 
It was under these powers that Regulation 
DI of 1872 with which we areconcerned in 
this case came to be promulgated, ss. 5 and 
5 (a) as at present existing, replacing In 
the year 1998 the old s. 5 of the Regula- 
tion as it was originally passed. In the 
meantime, that is between 1872 and 1908, 
Regulation V of 1893, had been enacted 
under which Courts other than those of the 
officers referred toin the Act of 1855, came 
into existence, These were Courts (s. 2) to 
be established under the Bengal, Agra 
and Assam Civil Courts Act of 1887 (re- 
placing a similar Act of 1871. Under this 
Act was established the Court: of the Dis- 
trict Judge and Subordinate Judge. We 
are in no way concerned with the subsequent 
reforms of the legislative for India. It 
will be seen that ss. 5 and 5 (a), were | 
not only specially applicable to thé Santal 
Parganas, but they had no binding effect 
outside the Santal Parganas by reason of 
the fact that they were passed by a legisla- 
tive authority having no jurisdiction to 
legislate for India as a whole. 

In those circumstances ihe question tc 
be decided is the effect of s. Ə and s. 9 
(a), Regulation 3 of 1872, s. 5 has the effect, 
of taking out.of the jurisdiction of the 
ordinary Civil Courts any suit with regard 
to land or an interest in land with regard 
to which a settlement is proceeding. There 
is no doubt that this action comes within 
the mischief of that section. The powers 
of the Settlement Officer to transfer, who 
has seision of a case of this natuye, are 
granted as we see by cl. 5 (a) of the Regula- 
tion. He is éntitled to transfer it to a 
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Court established under the Bengal, Agra 
and Assam Civil Courts Act of 1887, 
which, but for that section (being 8. 9) 
would have had jurisdiction to try the suit. 

A number of arguments have been raised 
‘In connection with the subsequent provi- 
sions of that section, but with those we 
have no concern for the moment. It is to 
be noticed inthe first instance that s. 5 
(a) was enacted in the year 1908. In the 
meantime as we have also seen Courts of 
two descriptions, other than Settlement 
Officers’ Courts existed by reason of Regu- 
lation V of 1£93 first the Courts establish- 
ed under the Bengal, Agra and Assam 
Civil Courts Act, and second the Courts of 
Officers appointed by the Lieutenant- 
Governor of Bengal under s, 2 of the Regu- 
lation (Act XXX of 1855). In the first in- 
stance it is therefore argued that in enact- 
ing s. 5 (a) in 1908 (not forming part of 
Regulation III of 1872, when it was first 
promulgated), the legislative authority had 
iu mind those Courts under the Bengal, 
Agra and Assam Civil Courts Act which 
were established in the Santal Praganas 
by the Regulation of 1893, and it is argued 
that the Legislature’s intention was not to 
include in that classof Courts those Courts 
whichwere established under the Bengal Act 
outside the Santal Parganas. Whether that 
was in fact the intention of the legislative 
authority can be seen only from the langu- 
age which was used in tne section, the 
description of the Courts established under 
the Bengal, Agra and Assam Civil Courts 
Act, being: (1) that it is a Court estab- 
lished under that Act, (2) that it is a Court 
which would have had jurisdiction to try 
the suit, but for s. 5 of the Regulation of 
1872.. In determining the intention of the 
legislature, therefore the first duty is to 
ascertain what Couris would have had 
jurisdiction apart from s. 5 of the Regulation. 

A very elaborate argument has been 
addressed to us on this point and repeated 
reference have been made to three cases, 
the first being Setrucharlu Ramabhadra 
Raju v. Maharaja of Jeypore (2), the 
second Maha Prasad Singh v. Ramani 
Mohan Singh (1) andthe third Sourendra 
Mohan Sinha v. Hari Prasad (2), which was 
afresh action in the same matter as that 
reported in Maha Prasad Singh v. Ramani 
Mohan Singh (1). The facts of these cases 
briefly were these. 


(3) 5iInd.Cas. 185; AL R191I9 PO 156: 461 A 
151;42 M 8'3; 17 AL J 691; 37MLJ 11; (1919) M 
W N 502; 26 MLT 127; 21 Bom. L R 914; 30 
CLJ 209; 230 W N1033; 10 L W 362 (P O) 
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In the case of Setrucharlu Ramabhadra 
Raju x.: Maharaja of Jeypore (3), a mort- 
gage action was brought under the Civil 
Procedure Code, with regard to lands, some 
of which were outside and the otheis 
situate inside the agency district. So far 
as the agency districts were concerned, the 
Civil Procedure Code did notapply as it 
was one of the districts referred to in 
s. 1 (3) of the Code, the districts having 
been scheduled by Act XXIV of 1839. The 
question before the Judicial Committee 
of the Privy Council was whether the 
Courts outside the agency district had 
jurisdiction to try the suit so far as regards 
the lands were concerned, situate in the 
agency district. The view expressed by 
their Lordships of the Judicial Committee 
of the Privy Councilin the opinion given 
by Lord Dunedin was that toe test to be 
applied was whether the two Courts had 
concurrent jurisdiction ‘in the sense of 
s. 17, Civil Procedure Code. Their Lord- 
ships stated that the „word “Courts” in 
s. 17, must be held to be Courts te which 
the Code applies and as the agency district 
Courts were not Courts to which the Code 
applied, there was no concurrent jurisdic- 
tion of those Courts with the Courts outside 
the agency district. Therefore so far as 
the agency lands were concerned, the 
ordinary Civil Courts had no jurisdiction 
to deal with them. The point of that 
decision is that the test to be applied as 
to the application of Civil Procedure 
Code, 

In the case of Maha Prasad Singh v. 
Ramani Mohan Singh (1), a mortgage ac- 
tion had been brought in the Court of the 
Subordinate Judge of Bhagalpur. Of the 
lands included in the mortgage some were 
situate in the Santal Parganas and some 
in the district of the Subordinate Judge 
of Bhagalpur one-third of them being so 
situated. At the time that the action was 
brought the land was under settlement; 
the jurisdiction of the Bhagalpur Court 
was brcught in question and their Lord- 
ships then decided that the Bhagalpur 
Court had no jurisdiction. Incidentally 
they decided that s.6 of the Regulation of 
1872 which deals with the rate of interest 
to be allowed by Courts having jurisdic- 
tion in the Santal Parganas applied to the 
Bhagalpur Court. 

In the case of Sourendra Mohan Sinha 
v. Hari Prasad (2), the action was with 
regard to the same mortgage which was 
brought in the Bhagalpur Court and it was 
there decided that s. 6. to which reference 
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las just been made applied io the ‘Bhagal- 


pur Court. Section 5c) excluded the juris- 


-‘diction of the Civil Courts and it is also 


‘clear from the reading of the section itself 
‘that the test to be applied under s. 5 (a) 
-was as to whether the Court had jurisdic- 


tion on the assumption that s. 5 had not 


‘been enacted. Having regard to the test 
“which their Lordships of the Judicial 
‘Committee of the Privy Council in the 
.Madras case applied, we must consider 
-Regulation HT of 1872. In the schedule to 
: that enactment, part 2 (which is a schedule 
:of enactments in force in the Santal Par- 
ganas), as regards enactments of 1908, Item 
-No. 9 states: 

_“The Code of Civil Procedure, 1208, and then in 
the fourth column ss. 38 to42 and s. 156 and r, 49, 
O. XXI, in Sch. I and the rest of the Code only for 
‘the trial of suits referred to in s 10, Santal Parganas 
Justice Regulation V of 1893.” “and the rest of the 
.Code. (only for the trial of suits referred to ins. 10, 
Santal Parganas Justice Regulation, Section 10, 
Justice Regulation of 1893 saya that the trial of 
-such suits (meaning suits mentioned ins. 9) shall 
-be. regulated by the Oode of Civil Procedure for the 
time being in force ip the Bhagalpur District, ete., 
etc.” 


Section 9 as we have seen of that Regu- 
lation provides in the first instance that the 
‘jurisdiction of the District and Subordi- 
nate Judge established by ss. 5 and 7 of 
the same Regulation extended to suits of 
‘which the value exceeds Rs. 1,000 and 
which are not excluded from his cogniz- 
ance by the Santal Parganas Settlement 
Regulation. (those actions are excluded 
‘which related to lands which were the 
subject-matter of the settlement). Sec- 
tion 10 of this Regulation provides that the 
trial of such suits shall be regulated by 
the Code of Civil Procedure. Now, it is 
on the construction of these words that 
most of the argument has been raised. It 
is suggested that the words in the Sche- 
dule II of 1872, “only for the trial of such 
suits’ referred to in s. 10 mean that the 
Code is to refer to the method of trial 
and has no bearing or force with regard 
to their institution, and therefore s, 17, 
Civil Procedure Code, does not apply. 


. The argument on behalf of the plaintiff, 
however, is this that this action could have 
been started in the Court of the Subor- 
dinate Judge in the Santal Parganas, but 


for s. 5 of the Regulation of 1872 and that. 


the Civil Procedure Code, in its entire- 
ty applies to such Courts. The Civil Pro- 
cedure Code applied to the Subordinate 
Judge's Court in the Santals in the District. 
in which certain of the lands in suit were 


situate. As there were lands both in the 
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Santal Parganas and in the Gaya. District 
the plaintif, by reason of s.° 17, Civil 
Procedure Code, could elect to bring his 
action in the Gaya Court or in the Court 
of the Subordinate Judge of. the Santal 
Parganas. It is clear, therefore, so it is con- 
tended, that the Gaya Court had jurisdic- 
tion but for s. 5 of the Regulation of 1872, 
within the meaning of s. 5 (a) of the Regu- 
lation of 1872, The Gaya Court was, there- 
fore, a Court having jurisdiction within the 
meaning of s. 5 fa) of the Regulation 
referred to, This, in my judgment, is the 
correct view. The only argument that could 
possibly meet itis based on an artificial 
interpretation of the schedule of the Regu- 
lation of 1872 that is to say that in con- 
struing the expression “only for the trial 
of suits” referred to in s. 10 the word “only”. 
was referable to “trial” and not the class 
of “suits.” The plain reading of the sche- 
dule seems to me to be that the Civil 


Procedure Code applies only to those suits. 


referred toin s. 10 and even if we are to. 


take as of course we must, the word “trial 
intc consideration, it cannot be construed ` 


as meaning that the Code only applied to 
the actual procedure during the actual 
hearing of the suit. To construe. it in that 


sense would be to disregard the actual. 
wording of the schedule which is the “rest. 


of the Code.” 
It is contended by Mr. 


Manuk on behalf | 


of the plaintiffs that as regards the juris-. 


diction of the Court situated outside the 
Santal Parganas in a suit of this kind, the 
matter has been finally decided by the 
case of Scurendra Mohan Sinha v. Hari 
Prasad (2). In the first place it was argued 


that inferentially at least the question of. 


jurisdiction was decided 


(1), in the sense that as they decided that, 
the Court 
tion by reason of the land, the subject- 
matter of the suit being under seltlement, 


it must be assumed’ that had. the land. 


not been under settlement, the Judicial 
Committee of the Privy Council would have 
decided in favour of the jurisdiction of 
the Bhagalpur Court. It is impossible 
however to hold this. 
which was decided authoritatively was 
that the land being the subject-matter of 
settlement in any event the Bhagalpur 
Court’s jurisdiction was ousted. 
later case, however, of Sourendra Mohan 
Sinha v Hari Parsad (2), it was “decided 


in the case of - 
Maha Prasad Singh v. Ramani Mohan Singh. 


of Bhagalpur had no jurisdic- | 


The only point: 


la the. 


that although there. were properties and, 


the majority of them in the Bantal Par . 
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ganas, the Bhagalpur Court had juris- Santal Parganas. and not those outside., 
diction. The decision of their Lordships Having regard tothe view which I have 


in this case was based on the fact which 
was found by the High Court, that the 
mortgagors had failed to prove that the 
land in suit or any part of it was notified 
for settlement and, therefore, the jurisdic- 
tion of the Court was not ousted by s. 5 
Regulation LIT of 1872. 

It -is clear from the judgment that 
the question depended, so far as the 
argument was concerned, on the ques- 
tion of whether there was a settlement 
or not, although it appears to have been 
admitted that if there was no settlement 
the Bhagalpur Court had jurisdiction. It 
is suggested by Mr. P. R. Dasthat the 
question whether the Courts situate 
outside the Santal Parganas had jurisdic- 
tion (but for s. 5 of Regulation III of 1372), 
was not decided. The proposition that a 
decision is an aathority only ‘for that 
which it specifically decides is not open 
to‘doubt. But, in my judgment, inthe 
decision of the Judicial Committee of the 
Privy Council the question whether Courts 
outside the Santal Parganas had juris- 


diction was in fact determined. If the 
question of jurisdiction was decided it 
was decided and the fact that every 


possible argument, including the argument 
which is put up in this case, was, for 
reasons best known to those engaged in 
the case not advanced does not detract 
in any way from the authority of the 
decision on the specific point. We can 
Only assume that neither: Counsel nor 
their Lordships of the Judicial Committee 
thought th:t the argument which is put 
forward in this case based on a considera- 
tion of the question of concurrent jurisdic- 
tion depending on the applicability of the 
Civil Procedure Code was of any value. 
Even if it be held that the decision of 
their Lordships did not finally decide 
this point for the reasons which [ have 
already stated in detail, I am of the 
opinion that the Gaya Court, being a 
Court established under the Bengal, Agra 
and Assam Civil Courts Act of 1887, was 
a Court which, “but for that section 
(s. 5)” had jurisdiction. 

“Now, the question arises as to whe- 
ther. the Settlement Officer was entitled 
to transfer this case to thé Gaya UVourt. 
As I have stated above, the contention 
of the defendants is that the Courts 
referred to Ins. 5 were Courts establish- 
ed under the Bengal, Agra and 
Assam Civil*Courts Act of 1887 in the 


expressed thatthe Gaya Court had jurisdic- 
tion, the question, in my judgment, is, 
answered. But it is said that it is one 
thing for the Gaya Court to have jurisdic-- 
tion, apart from s. 5, and quite another. 
thing for the Gaya Court to take, 
cognizance of the case by reason of a. 
transfer which it is said the Settlement 
Officer had no jurisdiction to make and. 
for this reason. 

In enacting Regulation ILI of 1872, 
it is said that the Governor-General in 
Council, apart from a properly con- 
stituted meeting of the Governor-General 
in Council for the purpose of making 
laws, approving ofthe draft regulation on. 
the recommendation of the Lieutenant-. 
Governor and thus giving the regulation 
the force of law, was in fact acting not 
as the supreme legislative authority of 
British India, but merely as a Provincial. 
legislature. Between 1861 and 1870 as I, 


have already stated it is admitted that, 


he had no authority so to legislate, apart. 
from a properly constituted meeting. for. 
that purpose, although previously, that is 
in 1855 when the Act excluding the 
Santals from the operation of the ordinary 
laws the legislative body passing that Act 
was the legislative authority for the whole 
of British India. By 1870 under the 
procedure enacted in the Act of that year 
the Governor-General was empowered to 
pass laws and regulations for the Santals. 
On this it is sought to distinguish between 
the effect of the legislation of 1855 and 
the Regnlation of 1872. It is said that 
the Courts of the whole of British India 
are bound to pay regard to the Act of 
1855 (XXXVII of 1855), but when it comes to 
s. 5 (a), Regulation III of 1872, the 
Courts outside the Santal Parganas 
must treatthat on the same footing as 
the Courts of one province would treat 
the legislation of another province. 

At this point it is sought to distinguish 
the effect of s. 6 of the Regulation of 1872 
and s. 5 (a). The defendants are forced 
into this because it has been said that the 
Judicial Committee of the Privy Council 
has held that in dealing with property 
situate in the Santal Parganas, Courts 
situate outside the Santal Parganas are 
bound to pay regard to the provisions 
relating to usury as set out in s. 6 of 
the Regulation of 1872. It is said that 
the difference between the one and the 
other is, to use the words of Lord Moulton 


` procedure, 


e 
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in the case of Maha Prasad Sinah. 
Ramani Mohan Singh (1), that the one is 
a matter of substance and the other of 
Mr. Manuk contends, however, 
that s. 5 was a matter of procedure and 
that although Lord Moulton in the case 
of Maha Prasad Singh v. Ramani Mohan 
Singh (1), did appear to distinguish s. 6 
as being a matter of substance, it was 
not intended by their Lordships of the 
Judicial Committee of the Privy Council 
to say that the Regulation which from one 
point of view may be considered a matter 
of procedure should be disregarded. The 
argument is put in another way by Mr. 
Manuk, that if the Courts situate outside 
the Santal Parganas are bound to recognize 
the ban imposed on their jurisdiction by 
s. 9 inthe trial of suits which otherwise 
they would have jurisdiction to hear and 
determine, how can it be said that they 
are not bound to recognize the removal of 
the ban which is the effect of s. 5 (a). The 
contention that although the Gaya Court 
might otherwise have jurisdiction, but for 
s. 5 it cannot assume jurisdiction by transfer 
by the Settlement Officer seems to me to be 
based upon a fallacy. 

It is said thatthe transfer was made by 
an cffiicer, the office of whom isa creaticn 
of a legislative authority whose enactments 
have no force outside the Santal Parganas, 
and whose orders have no power or effect 
outside the limits of his own jurisdiction, 
and the transfér was made under con- 
ditions not recognized by the Civil Proce- 
dure Code, in other words they are transfers 
made by Judicial Officers whose orders 
the Subordinate Judge of Gaya are not 
bound to recognize, The fallacy appears 
io lie in assuming that in any sense of 
the word the transfer has the effect of an 
order upon the Subordinate Judge to 
whom the case is transferred. Whether a 
Court to which a transfer is made by a 
judicial authority has jurisdiction to test 
the validity of the order of the transfer 
may be open to question and in any event 
it depends upon the circumstances of the 
case. It may be true that a Court may 
be entitled to refuse to take seisinof a 
ease tiansferred by a Court having no 
jurisdiction to transfer. But thetest to 
be applied is not whether the transferring 
Court has jurisdiction to make orders 
binding upon the Court to which the 
transfer is made, but whether the law 
binding upon the transferring Court 
empowers the Court to transfer. 

The two questions, if they arise at all, 


‘fer a suit are 
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which have to be decided by the Judge 
to whom the case is transferred are first, ` 
“Have I jurisdiction to try the suit,” and 
secondly, “Has the Court transferring the 
case to me jurisdiction to transfer it.” In 
this instance, for the reasons which Ihave 
already elaborately stated the first question 
would have to be answered by the Sub- 
ordinate Judge of Gaya in the affirmative, 
and it seems to me that there Is no 
method of avoiding the answer in the 
affirmative to the second question. Undoub- 
tedly the legislative authority has given 
power to the Settlement Officer of the 
Santal Parganas to transfer the action to 
a “Court otherwise having jurisdiction. 
The argument thatthe legislative body 
giving the power to transfer has no authority 
over the Court to. which under those 
powers the case is transferred is, In my 
judgment, quite beside the point. It is an 
argument which was equally applicable 
to the question of the application of ss. D. 
and 6, but was negatived by the Judicial 
Committee in their decision so far as the 
matter related to the Santal Parganas. 
lt ig said that if the Courts of which the 
Settlement Officer has jurisdiction to trans- 
Courts other than those 
situate in the Santal Parganas, why did 
the legislature give power to transfer a 
suit outside the presidency or province, 
say to Bombay for instance. This isa 
fallacious -argument, the answer to it 
being that the legislature has not given 
ihat power. That in enacting the regu- 
lation the legislature was considering the © 
presidency or province and the mere fact 
that by their words they had limited the 
Courts to which a transfer may be made 
is no reason for our holding that we should 
limit the jurisdiction still further, a 
hmitation which the plain reading of 
the section of the Regulation does not 
warrant. The argumentis put in another 
way. 

It issaid that the question of whether 
the Gaya Court had jurisdiction to try. 
the suit can be answered completely only 
by first ascertaining the method by which 
seisin of ihe case was obtained. It is said 
that the law recognises only two ways. 
First by the institution of the suit by the 
procedure provided by the Civil Procedure 
Code, and secondly, by transfer of a case 
by a Court to whose jurisdiction the Gaya 
Court is Subordinate. This, Im my opinion, 
is not weli founded. The answer to this 
branch of the question seemsto mẹ to be 
the Court may obtain seisin ofa case by 
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any method recognized by law. The law 
‘recognizes the method given by 8.5 (a) 
ofthe Regulation of 1872, the method 
. being to transfer the case to aCourtwhich 
under the general law would have juris- 
diction. There is no question in this case 
of s. 5 (a) ofthe Regulation creating a 
jurisdiction in the Gaya Court. Jurisdic- 


tion if already had and by the order of 
transferthe ban on ithe exercise of that 
jurisdiction placed upon it by local 


legislature was removed. Jn my judgment 
notonly had the Court of the Subordi- 
nate Judge of Gaya jurisdiction to try 
the suit but the Settlement Officer had 
jurisdiction to transfer it to that Court. 
For these reasons, in my cpinion, the Rule 
should be discharged with costs. Hearing 
fee 10 gold mohurs. 

Mohammad Noor, J.—I agree that the 
Rule be discharged. My reasons, however, 
are slightly different from those of my 
learned brother. The questions raised for 
our decision were: (1) whether the Gaya 
Court irrespective of the restrictions placed 
by ss.5 and 5-A of Regulation ILI of 1872, 
has jurisdiction to try a suit in- 
volving properties, a portion cf which 
is situated within the Santal Parganas, 
and (2) whether the Settlement Officer of 
the Santal Parganas had jurisdiction to 
transfer the case to the Gaya Court, 

Regarding the first question, I entirely 
agree with my learned brother that it must 
be answered in the affirmative, The test laid 
down by the Privy Council inthe case of 
Setrucharlu Ramabhadra Rajuv. Maharaja 
-of Jeypore (3), is to be applied. It is 
not disputed that the Gaya Courts are 
governed by the Civil Procedure Code. The 
contention, however, was thats. 17 of the 
Code, which gives concurrent jurisdiction 
to various Courts when the subject-matter 
of the suitsis situated within the jurisdic- 
tion of more Courts than one is not in 
force in the Santal Parganas, My learned 
brother has given reasons with which I 
entirely agree that the section along with 
other provisions of the Code has been ex- 
tended to the Santal Parganas by the 
Schedule annexed to Regulation III of 
1872 as amended by Regulation III of-1899 
in respect of suits exceeding Rs. 1,000 
in value and he has shown that to hold 
otherwise would be to apply an artificial 
(?) meaning to the words, 

__ The Code including s. 17 isin force in 
Bhagalptr. Sir Sultan Ahmad contended 
that the Civil Procedure Code only applies 
so far as the trial pf a suit is concerned, 
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and not for the purposesvf jurisdiction. 
I am unable to agree with this contention. 
Institution of a suit is the first step towards 


“the trial of a suit and a provision that a 


suit is to be instituted in such and such a 
Courtis as much a question of procedure 
asthe steps which areto be taken inthat 
suit subsequent to institution. In my 
Opinion the powers of a Court are govern- 
ed by the law which constitutes that Court, 
but the territorial limits and provision of 
transfer of suits, etc., are matters of 
procedure. [b is needless to repeat the 
reasonings given by my learned brother. 
Tam of opinion that all ihe Courts situated 
oulsidethe Santal Parganas to which s. 17, 
Civil Procedure Code applies have con- 
chrrent jurisdiction with the Courts inside 
the Santal Parganas for the trial of suits 
in which the properties involved are both 
outside and inside the Santal Paragans 
andthe value ofthe properties exceed 
Rs. 1,000 and, therefore, in ordinary 
circumstances the Gaya Court has juris- 
diction to try such suits, barring of course 


the restrictions placed unders.5, Regn- 
lation III of 1872. 
The next question is whether the Set- 


tlement Officer had jurisdiction to transfer 
the case tothe Gaya Court. I regret I 
am unable to agree with the views of my 
learned brother in this respect. I am 
clearly of opinion that the Settlement 
Officer, though he had power to transfer 
the case, could not send it to the Gaya 
Court. The power of transfer, as has been 
pointed out by my learned brother, is 
vested inthe Settlement Officer by virtue 
of g.5-A, Regulation III of 1872 an en- 
actment which as he has said is a sort 
of provincial legislation. The legislative 
authority which has enacted that 
Regulation had no power under the 
Parliamentary Act of 1833, to enact for 
British India generally. Its power is 
confined toenact for the good Government 
of certain tracts only. Though every 
Court outside the Santal Parganas must 
take judicial notice of ihe laws in force 
in the Santal Parganas, they cannot be 
governed by them. I give an example. 
Suppcsing the local legislature of Bihar 
and Orissa enacis that a Subordinate 
Judge maytransfer a suit to another 
Subordinate Judge having jurisdiction to 
try it. This act willbe binding upon the 
Courts situated in Bihar and Orissa. Rut 
supposing a Subordinate Judge of this 
province purporting to act under this 
enactment sends the case outside Bihar 
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and Orissa, say to Allahabad (under the 
Civil Procedure Code which governs the 
Allahabad Court the power of transfer 
from one province to another is given to 


the High Courts only), I have no doubt = 


that the Allahabad Court will not and 
cannet recognize this transfer and such a 
transfer cannot give jurisdiction tothe 
Allahabad Court to proceed withthe trial 
ofsuch a suit. Similar isthe case here. 
The Santal Parganas may be taken to be 
@ province where the legislative authority 
is different from that of the rest of the 
British India. The Act of that legislature 
will have no legal force outside the Santal 
Parganas and, therefore, the Court situated 
outside the Santal Parganas cannot take 
up cases on transfer from the Settlement 
Officer of the Santal Parganas. I am also 
of opinion that the framers of Regulation 
Til of 1872 when they stated ins. 5-A that 
the Settlement Officer can transfer a suit 
instituted before him to a Court established 
under the Bengal, Assam and Agra Civil 
Courts Act of 1887, had no other Court in 
their minds except the Court established 
under that Act in the Santal Parganas 
itself. This s. 5-A was substituted in` 
Regulation III of 1872 bys. 2, Regulation 
Ill of 1903. Prior to 1908 there was no 
provision for transfer of suits by a Settle- 
ment Officer to a Civil Court. 

“In 1903 when the legislature of the Santal 
Parganas provided for the transfer of 
suits by the Settlement Officer to a Civil 
Court established under the Act of 1887 
such Court had already been established 
by the Justice Regulation of 1893 and 
they had no other Court in their minds 
exceptthe Courts so established by them. 
They could not have been thinking of 
other Courts established by any other 
authority, otherwise I see . no reason for 
them to restrict the transfer to a Court 
established underthe Act of 1887 only. 
Courts established under the Act of 1857 
may be situated outside the local limits of 
the Local Government. They may be in 
Assam or inthe province of Agra. If the 
framers of s. 5-A contemplated a transfer 
to Assam orto any Courtin the province 
of Agra, I see no reason. why they could not 
have contemplated atransfer to Bombay 
or Madras orthe Punjab. From what we 


have already held in connection with the 
jurisdiction of the Courts outside the 
Santal Parganas to try suits involving 


properties situated in the Santal Parganas 
we have shewn that the test is whether the 
two Oourts are governed by s. 17, Oivil 
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Procedure Code. Other provinces like 
Bombay, Madras, the Punjab, ete., have 
their own Civil Courts Acts and those 
Courts are governed bys. 17, Civil Proce- 
dure Code. 

It is clear from what we have already 
stated that such Courts ordinarily have 
jurisdiction to try suits relating to prop- 
erties inside the Bantal Parganas pro- 
vided that a portion ofthe subject-matter 


of the suit is within the limits of their 
own jurisdiction and value exceeds 
Rs. 1,000. It is not difficult to conceive 


that a suit may beinstituted in Bombay 
or in the Punjab involving properties 
partly situated in any oneof .those provinces 
and partly inthe Santal Parganas. Leav- 
ing aside s. 9 which I am not considering 
ut present those Courts will have juris- 
diction to proceed with the trial of suits’ 
relating to properties inthe Santal Par- 
ganas also. Supposing a plaint instituted 
before a Settlement Officer involves some 
properties situated in Bombay or the’ 
Punjab, I see no reason why the Settle- 
ment Officer should not have been em- 
powered to transfersuch a suit to Bombay 
of the Punjab, while he has been given 
power to transfer it to Assam or to Agra. 
It weuld have been enough if the framers 
of s. 5-A, Regulation III of 1872 had 
stopped at the words ‘tried by a Otivil 
Court.” There was no necessity for adding’ 
the words ‘‘established under the Bengal, 
Assam and Agra Civil Courts Act, 1887.” 
These words were added as these were 
the Courts which had been established in 
the tracts for which they were legislating. 

Then again the legislalure of the Santal 
Parganas could not have enacted for 
something to be done outside the 
Santal Parganas. Section 5-A, cl. (5) 
places a certain duty upon the Court to 
which the suits are transferred and enjoins 
it to doa certain thing. It is odvions that 
the local legislature of the Santal Parga- 
nas could not have thought of imposing. 
any duty upon the Courts which were’ 
not subject to their legistative jurisdiction.’ 
Therefore as I have said, in my opinion’ 
the Settlement Officer had no jurisdiction 
to send the suit to Gaya though he had 
jurisdiction to transfer ib. 

Now as we have held, there is no inherent 
want of jarisdiction in the Gaya Court. 
The ban :mposed by s. 5, Regulation III of | 
1872 was removed and the Gaya Court had 
full jurisdiction to receive the plaint -if 
properly presented and proceed with -the 
trial. It is true that in the present case 


1935. , 


the. suit has not been instituted before it 
in the manner ia which suits are to be 
ordinarily instituted. “The plaint has been 
“received by himin an irregular manner. 
"The irregularity does not go to the root of 
.the.jurisdiction. It is not disputed that 
“the Settlement Officer could send ‘it to a 
.Qivil Court constituted under the Bengal, 
` Assam and ‘Agra Civil Courts Act of 1887 
' situated within the Santal Parganas itself. 
. That Court- is Subordinate to this Court 
tas: much as the Gaya Court: is. - Ordinari- 
“ly both the Courts had concurrent juris- 
diction to try the suit. „Apart from this 
‘it would always have been open to us to 
. transfer the suit from the Bantal Parga- 
nas to Gaya. In this case, asi have 
said, there is no inherent want of juris- 
diction, but it is only a case of an irregular 
receipt ‘of plaint. We should not, therefore, 
‘exercise our discretionary power of revision 
“in a case like this and [ agree that the 
‘Tule should be discharged. 
7D. Rule discharged. 
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“WARDS, BALRAMPUR ‘ESTATE 
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-Ouidh Estates -Act (I of 1869), ss. 3, 8, 10 —Successioh 
to non-taluqdari villages and taluga of Ambhapur— 
Whether governed by rule of. primogeniture—Iintries 
in liste under s. 8—E fect of—Proprietor acquiring 
perthanént, héritable* and transferable right in estate 
— Death before promulgation of Statute—Whether 
affects his status or rights—Hvidenciary value of 
lists of taluqdars—Succession to estate—Rule of 
primogeniture—Shifting character of title to estate 
from one branch to -another—Whether shows adverse 
possession - Adverse possession—Ifssentials to be prov- 

ed by person basing title on —Second list under s. 8— 
Recital as to custom —Whether rebuttable—Practice— 
Inclusion of unnecessary documents deprecated— 
Selection by ‘solicitors— Necessity of. 
~ The: succession to the non-talugdar: villages as 
well as to the taluga of Ambhapur is governed by 
the rule of primogeniture, [p. 30, col. 2.] 

Entries of dead men's names in the tists 
under 8.8 of the Oudh Estates Act, are not uncom- 
mon. Thakur Sheo Singh v. Rani Raghubans 
Kunwar ll), referred to. [p. 28, col, 2.] 

Where as declared by s. 3 of the Uudh Estates 
Act. a proprietor had already acquired “a permanent, 
heritable and transferable right in the estate ` and 
was, therefore, a falugdar as ‘contemplated by the 
legislature, his death before the promulgation of thé 
Statute makes no difference in his status or in his 
rights,.- Murtaza Hussain. Khan v, Mahomed Yasin 

Ali Khan (2); referred to. [ibid.] 


* ta 
` 


framed 


= og February 20, 1922, 
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The Courts are enjoined by s. 10of the Oudh 
Estates Act to take judicial notice of the lists ofthe 
taluqdars and to regard therm as conclusive evidence 
that the persons named therein were talugdars 
within the meaning of the Act. [p. 28, col. 2 ] 

Where A was recognised as the talugdar and 
succession was governed by the rule of primogeni- 
ture but on his death, the taluga was mutated in 
favour of his cousin N, though A had left him 
surviving ason who wasa minor atthe time, and 
immediately -after the death of A's son, ` the latter's 
uncle entered into joint possession with N until 
he died aiter whichS was recorded as the sole 
owner : 

Held, that the shifting character of 
the estate from one branch of the descendants of 
the common ancestor to another branch, did not 
warrant the conclusion that N's possession was 
adveree to the person who wasentitled to thein- 
heritance according to the rule of primogeniture and 
the possession of N was, at ils inception, merely 
permissive and was not converted into adverse 
possession. [p. 30, col. 1.] 

A person, who ‘bases his title on adverse posses~ 
sion, must show by clear and unequivocal evidence 
that his possession was hostileto the real owner 
and amounted toa denial of his title to the prop- 
erty claimed. [ibid.] 

The second list aes under s. 8 of the Act 
containing a recital of the family custom by which 
the estate is inherited by a single heir, is conclu- 
sive evidonce only as to the taluqdari property. 
As regards the other property, it merely raises a 
presumption in favour of the existence of the 
custom, but the presumption can be rebutted. [p. 
30, col. 2) 


Inclusion of unnecessary documents in books 
printed for appeal, deprecated. [ibid] 
it is the duty of the solicitors in this country 


to make a selection of the necessary documents. 
ihe other papers should be ready at hand in case 
they should be required. In cases of doubt the 
solicitor should take the advice of Counsel on this 
point Sonaton Pul v, Galstaun (4), referred to. [p. 
30, Gol. 2; p 31, cal. 1] 


Mr. M. A. Jinnah, for the 
lants, 

‘Messrs, L. DeGruyiher, K, C., and Wal- 
lach, for the Respondents. 


Sir Shadi Lal.—On October 29, 1914, one 
Asghar Ali and his cousin Muzaffar Ali 
granted a mortgage by conditional sale of 
the entire Estate of Ambhapur, propularly 
known as the taluga of Gandara, and of 
certain other villages, to the then Maharaja 
of Balrampur for Rs. 9,26,000. The mort- 
gaged property was situate in the District 
of Bahraich in the Province of Oudh, and 
was fully described in a schedule attached 
to the instrument of mortgage. Asghar 
Ali died in January, 1915, and his eldest 
son lqbal Ali with Muzaffar Ali created 
in favour of the mortgagee, on August 10, 
1915, a further charge on the same prop- 
erty for the sum of Rs. 2,16,425. The mort- 
gagee brought an action to enforce his 
rights under both the deeds, and obtained 
a final decree for 


Appel- 


the title to` 
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foreclosure. In execution of that decree he 
E akak, of the property’ in April 
1922. 

Thereupon the sons of Asghar Ali, other 
than Iqbal Ali, commenced the present action 
for the recovery of their share of the mortgag- 
ed property on the ground that it was the 
absolute property of their father, and that 
on his death it devolved on all the persons 
who were his heirs under the Muhammadan 


-Law. They challenged Iqbal Ali's right 


to mortgage the whole of the estate, and 
impeached the mortgage transacticns on 
various other grounds. The widow and 
the daughters of Asghar Ali were implead- 
ed as pro forma defendants to the action, 
but the Court subsequently allowed theni 
to be added as co-plaintiffs, with the 
result that the property sought to be re- 
covered amounted to 8-9ths of the mort- 
gaged estate, the remaining 19th being 
the-share of Iqbal Ali. The claim was 
resisted inainly on ibe ground that the 
succession to the estate was governed by 
the rule of primogeniture; and that, accord- 
ing to that rule, the whole of the estate 
descended, first to Asghar Ali, and, after 
his death, to his eldest son Iqbal Ali. 
It was urged that Asghar Ali and Iqbal 
Ali were competent to make the aliena- 
tions In question, and that the plaintiffs 
had no right to contest them. The trial 
Judge, as well as the Court of Appeal, 
upheld this defence, and negatived the 
claim. Onthis appeal preferred by some 
of the plaintiffs it was admitted on their 
behalf that the only question, which re- 
quired determination, was whether the 
succession to the property was regulated by 
the rulé of primogeniture or by the Muham- 
madan Law. 


_ The history of the taluga of Ambhapur, 
in so far as it is material to the issue 
may be shortly stated. On the conquest 
and re-occupation of the Province of Oudh 
after the Sepoy Mutiny of 1857, the British 
Government issued a proclamation in 
March, 1858, confiscating, with certain ex- 
ceptions, “the proprietary right in the soil 
of the Province,” and reserving to itself the 
power to dispose of “that right in such 
manner as to it may seem fitting.” On 
October 10,° 1859, the Government of India 
declared that 

“every taluqdar with whom a summary settlement 
has been made since the re-occupation of the 
Province has thereby acquired a permanent. heredi- 
tary and transferable proprietary right, namely, in 
the taluga for which he has engaged, including the 
perpetual privilege of engaging with the Government 
for the revenue of the taluga,” 
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In pursuance of this declaration, Wazir 
Ali, with whom a summary settlement of 
the taluga had already been made, was 
Bees a sanad which conferred upon 

im 
“the full proprietary right, title and possession of 
the estate of Ambhapur,” 

An important condition of this grant . 
related to the succession to the estate, and 
was in the following terms: 

“In the event of your dying intestate or any one 
of your successors dying intestate the estate shall 
descend to the nearest male heir according to the 
rule of primogeniture.” 

It appears that douhts subsequently arose 
as to the nature of the rights of the taluqdars 
in their estates, and as to the course of 
succession thereto. In order to remove 
such doubts the Indian Legislature enact- 
ed the Oudh Estates Act,-I of 1869. In the 
first list framed under s. 8 of that Act 
Wazir Ali’s namé was entered among 
the persons who were considered to 
be taluqdars within the meaning 
of the Act; and in the second list 
he was mentioned as one of the 
taluqdars “whose estate, according to 
the custom of the family on or before 
February 13 1856, ordinarily devolv- 
ed upon a single heir.” These lists 
were, no doubt, prepared after the death 
of Wazir Ali, which took place in 1863; but 
as observed by this Board in Thakur 
Sheo Singh v. Rani Raghubans Kunwar (1) 
“it is a matter of familiar knowledge that 
such entries of dead men’s names in the 
lisis were not uncommon.” As declared 
by s. 3 of the statute, Wazir Ali had 
already acquired “a permanent, heritable 
and transferable right in the estate” and 
was therefore, a talugdar as contemplated by 
the legislature; and his death before 
the promulgation of the statute made no 
difference in his status or in his rights; 
Murtaza Husain Khan v. Mahomed Yasin 
Alt Khan (2). l 

The Courts are enjoined by s. 10 of the 
Act to take judicial notice of the lists of 
the talugdars and to regard them as con- 
clusive evidence that the persons named 
therein were talugdars within the mean- 
ing of the Act. There can, therefore, be 
no doubt that Wazir Ali was recognised 
as the talugdar of Ambhapur, and that 


(1) €21 A 203; 27A 634; 8 O O 317; 2CLJ 
194,90 WN 1003; 15 ML J 352; 8 Sar. 791 
(PO). i 
(2) 36 Ind. Cas. 299; 43 I A 269; 2) MLT 362; 
l4 A L J 1083; 18 Bom. L R83t; 31 M L J 804; 
38 A 562 (1916)2 MW N 555,250 L J1;19 
O 290; 1PL W 122; 20 WN 470; 4 OLJ8 
L W 6388 (P 0). ; 
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succession to it was governed by therule until 1892, when Nawazish Ali died and „o 
of primogeniture. Samsam Ali was recorded as the sole 
It appears that this rule was not followed owner of the estate. It is significant that 
when, on Wazir Alis death, the ialuga Nawazish Ali's son Muzaffar Ali, in 
was mutated in favour of his cousin his statement during the mutation pro- 
Nawazish Ali, though the deceased had ceedings, not only expressed his con- 
left him surviving a son, Hashmat Ali, sent to the mutation of the estate 
who was a minor at the time. The being effected in favour of Samsam All; 
“question arises whether the possession of but also explained that, according to the 
Nawazish Ali was adverse to the true usage of the family, the senior member 
heir, and ripened into ownership by pres: of the family was recorded to be the 
cription, with the consequence that the owner of the estate. Samsam Ali died in 
succession to the estate ceased to be 1901, and was succeeded by his son, Asghar 
governed by the rule of primogeniture, Ali. In the mutation proceedings, which 
and was, thereafter, regulated by his per- were then taken, Muzaffar Ali repeated 
sonal law. In order to appreciate the his previous statement as to the usage of 
arguments presented to their Lordships the family, and a similar declaration was 
by the learned Counsel for the parties, made by .Asghar Ali. The _ latter 
it is necessary to set out the following was, however, anxious that Muzaffar Ali 
pedigree-table, which shows the relation- should be recorded as co-owner of the estate 
ship of Nawazish Alito Wazir Ali andto with him; but it was not until October, 
the other persons who were interested in the ~ 1914, only about a fortnight before the. 
estate: — l of the oe ee pet ine 
) this case, that he succeeded in inducing 
maka gaa the Revenue Officer to make anentry in 
| the Revenue Record that both the cousins 
Salar Beksh — ` Khuda Bakhsh were proprietors ofthe estate. This entry 





T (elder). (younger), was admittedly inspired by the desire of 
! eal | ; Aeghar Ali toremovethe doubts entertained 
NG alah Ad Ahmad Ali by the prospective mortgagee as to Asghar 
(elder, (younger, Ali’s right to mortgage the whole ‘of the 
died 1892), died 1895), estate. 
Muzafar Ali In support of their plea of adversa 
(Defendant possession the appellants rely, not only 
No. 3. on the possession of Nawazish Ali after 


the death of Wazir Ali in 1863 and there- 
| after, but also on certain proceedings 





| | taken in Civil and Criminal Courts in 

Rada: te | ae 5 k which Nawazish Ali was described as the 
mir All, azir All samsam Ali Th j 7a)" j 

dalim dadian Ging Hof! grer of the taluga. Fi ie, howeyer, obu ions 

Yusuf Ali Hashinat Ali ii Ali, Records asthe sole proprietor of the estate 

(died 1880). (died 1882). (died he alone and no body else would ordi- 

A i narily represent it in all the cases which 


did not involve any enquiry into the title 
of Hashmat Ali or Samsam Ali. 


- | 





na geese The case for the appellants depends 
a A entirely upon the nature of Nawazish Ali’s 
ae oa sons possession. It would be observed that the 
eldest, anc daughters shifting character of the title to the estate 
Defendant No. 2). (Plaintiffs). from one branch of the descendants of 


After the death of Wazir Ali in 1863, Madar Bakhsh to another branch, as shown 
Nawazish Ali was, as stated above, by the various mutation entries, does not 
recorded to be the owner ofthe taluga and warrant the conclusion that Nawazish 
he also obtained possession thereof. But Ali’s possession was adverse to the person 
in 1882, immediately after the death of who was entitled to the inheritance accord- 
Wazir Alis son, Hashmat Ali, the latter's ing to the rule of primogeniture. Tfhis 
uncle, Samsim Ali, entered into the joint possession had been hostile to Hashmat 
possession of the property ‘with Nawazish Ali, or Samsam Ali, the estate, on his 
Ali, and this joint. possession continued death, which took place after the expiry 


* 


was unable to manage the estate. 
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of more than twelve years from the 
commencement of that possession, should 
have devolved upon his heirs under the 
Muhammadan Law. But neither his son 
Muzaffar Ali nor any other heir succeeded 
to it. 

The succession of Samsam Ali to the 
estate in 1892 militates against the 
theory of adverse possession invoked 
by the appellants, Indeed, the posses- 
sion of the taluga by Nawazish Ali 
is attributed to the family usage which 
allowed one member of the family, who 
was considered to be the mcst senior and 
competent, to be recorded as the owner of 
the taluga and to manage it on behalf of 
the whole of the family. This explanation, 
which was accepted by the Court of Appeal 
in India, receives ample support from the 
admissions made on various occasions by the 
predecessors of the plaintiffs, Moreover, in 
1863, when Wazir Ali died, his son Hashmat 
Ali was an infant of tender years, and 
There 
was, therefore, an additional reason why 
Nawazish Ali, who satisfied the require- 
ments of the family usage, should be 
entrusted with the management of the 
taluga. There can be little doubt that he 
obtained possession with the consent of all 
the persons interested in the estate, and 
his possession was, at its inception, merely 
permissive, Jt is not suggested that there 
was any subsequent change which convert- 
ed it into adverse possession. The principle 
of law is firmly established that a person, 
who bases his title on adverse possession, 
must show by clear and unequivocal evi- 
dence that his possession was hostile to 
the real owner and amounted to a denial 
of his title to the property claimed. This 
onus the appellants have failed to discharge. 
Neither the entry of Nawazish Ali's name 
in, the Revenue Records as the owner of 
the taluga, nor his possession thereof, 
could, in the circumstances of the case, 
affect title of the person or persons who 
had the right to inherit it. The acquisi- 
tion of title by adverse possession was 
the only point urged in support of the 
appellants’ claim to a share in the villages 
constituting the taluga, andin their Lord- 
ships’ opinion that issue has been rightly 
decided against them. 

Their Lordships have still to determine 
the question of succession to ithe villages 
which, though not forming part of theori- 
ginal taluga, were included in the mortgage 
deede. These villages were acquired by the 
holders of the taluga on various occasions, 
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and it was argued that they, being none 
taluq’urit property, descended on the death: 
of Asghar Ali, not to Iqbal Ali alone, but 
to all the persons who were the heirs. of 
the deceased according to the Muhammadan 
Law, As laid down by the twenty-third 
section of the Oudh Estates Act, succes- 
sion to such property is regulated ‘by the 
ordinary Jaw, but the expression ‘‘ordinary: 
law” includes such custom as m2y.. be 
found to exist. Now, the Courts in India 
have concurred in holding that the custom: 
of the devolution of non-talugdari property: 
upon a single heir has been established, 
and their Lordships can see no valid reason 
for dissenting from that conclusion. 

The second list framed under s. 8 of the 
Act contains a recital of the family cus- 
tom by which the estate is inherited 
by a single heir, but this recital is con- 
clusive evidence only as to the talugdart 
property. As regards the other property, it 
merely raises a presumption in favour of 
the existence of the custom, but the pre- 
sumption can be rebutted. The appellants, 
however, did not offer any evidence to 
show that the descent of the property other 
than the taluga was regulated by a differ- 
ent rule. No distinction appears to have 
been made between the taluga and the 
other property in the matter of succession, 
and both of them were treated inthe same 
manner, 

Their Lordships agree with the Courts 
in India that the succession to the non- 
taluqdari villagesas well as to the taluga of 
Ambhapur was governed by the rule of 
primogeniture. ‘Che appeal accordingly 
fails, and their Lordships will humbly ad- 
vise His Majesty that it should be dismissed 
with costs. 

Their Lordships observe with regret that 
the books printed for this appeal contain 
a very large number of documents which 
are not material to the question raised 
before them, The documentary evidence 
covers more than 800 pages of the printed 
record, but there were scarcely one hundred 
pages to which reference was made in the 
course of the arguments, It appears that 
unnecessary documents were printed in 
India, but it does not follow that they 
should be included in the books bound up 
for their Lordships. As observed by this 
Board in Sonaton Pal v. Galstaun (3), 
“it is the duty of the Solicitors in this 


(3) 101 Ind, Cas, 50; 541 A 118; 52 M L J 463; 
AIR 1927 PO 60; (927M W N 353; 29 Bom, L 
R Bii; 450 Last: 3LOW N 744; 540 4l4; 26 
LW 40; 39M LT221(P 0L e 
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country to make a selection of the necessary 
documents. The other papers should be 
ready at hand in case they should be 
required. In cases of doubt the Solicitor 
should take the advice of Counsel on this 
point.” 

Their J.ordships trust that the attention 
of the High Courts in India will be 
directed .to the subject with a view to 
exclude immaterial documents from the 
transcripts printed in India. 

N. Appeal dismissed. 

Solicitors for the Appellants:—Messrs. 
W atkins & Hunter. 

Solicitors for the Respondents:—The Solt- 
citor, India Office. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 138 of 1933 
November 20, 1934 
NANAVUTTY AND THOMAS, JJ. 
~ ALI RAZA KHAN- PLAINTIFF — 
APPELLANT 
VETSUS 
ABDUL RAUF KHAN AND ANOTHER 

— — DEEENDANTS—RESPONDENTS 

- Motor Vehicles Rules (VIII of 1914), rr. “15, 79 
_— “Registering Authority” whether means the person 
who gave the licence—" Permit", if can be suspended. 

“The Registering Authority” contemplated under 
r. 18, Motor Vehicles Rules, does not necessarily 
mean the person who actually gave the licence. 
The article “the” affixed to ‘Registering Authority” 
in r, 18, Motor Vehicles Rules, is used in its 
grammatical sense and is grammatically correct and 
does not refer to the authority which issued the licence. 
Consequently the Superintendent of Police of any 
District within which an offence is committed can 


suspend the registration in case of any breach 
‘mentioned in r -18, 
Where by law major power is given, the minor 
ower is included, andif the Registering Authority 
has power to rescind the ‘permit,’ under r, 79 
of the Motor Vehicles Rules, it certainly has power 
“to “suspend” it also, 


"5. C.A. against the order of the Subordi- 
_ nate Judge, ‘Sitapur, dated January 31, 
1933, confirming that of the Munsif, Sitapur, 
dated April-30, 1932. 
‘Messrs. Hakimuddin and Harish Chandra, 

for the Appellant. 

Mr. H. K. Ghose, (The Assistant Govern- 
ment Advocate), for the Respondent. 

Judgment.—This is. a plaintiffs appeal 
against the judgment and decree of the 
learned Subordinate Judge of Sitapur, 
dated January 31, 1933,confirming the decree 
of the learned Munsif of Sitapur, dated 
April 30, 1932, dismissing the plaintiff's 
suit. 

The plaintiffyat the time of the institu- 
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tion of the suit, was the proprietor of a 
motor lorry No. U. P. 3845 L. W. 

Defendant No.1, M. Abdul Rauf Khan, 
at the time of the institution of the suit 
was the Kotwal of Sitapur and defendant 
No. 2, Rai Bahadur Babu Durga Prasad, 
was the Deputy Superintendent of Police. 

The plaintiff brought the suit to recover 
a sum of Rs. 600 as damages from the 
defendants under the following circum- 
stances: -— 

The plaintiffs lorry used to ply for 
hire between Lucknow and Sitapur. The 
proprietor of the Oudh Seed Stores, Lucknow, 
had a lorry which also used to ply for 
hire between Lucknow and Sitapur, its 
driver was one Hikmatullah. From the 
evidence it appears that there was great 
competition for taking passengers between 
the two lorry drivers and that there was 
some trouble between them on June 22, 
1930. 

Hikmatullah, on the said date, made a 
report at Sitapur Kotwali that on June 
22,1930, there was a dispute between him 
and one Anwar Husain, the person in 
charge of the appellant’s lorry, near the 
Lucknow City Station: that Anwar Husain 
beat him (i.e. Hikmatullah) and his cleaner 
Ram Deo, that they fearing further beating 
drove off in their lorry to Sitapur and that 
Anwar Husain hired some badmashes and 
chased them in his lorry. Defendant- 
respondent No.1 M. Abdul Rauf Khan, 
brought these facts at once to the notice 
of the second respondent, Rat Bahadur 
Babu Durga Prasad, Deputy Superinten- 
dent of Police, Sitapur, who was, owing 
to the absence of the Superintendent of 
Police from the station holding charge 
for the day. The respondent No. 2, on 
this information, was of opinion that 
there were grounds to take action under 
the Motor Vehicles Rules, and to prevent 
further breach of the peace which was 
apprehended, ordered respondent No. 1 to 
suspend the plaintiff’s lorry. He further 
ordered that tke registration card, the permit 
and the licence be taken away from the 
driver, and that the owner of the lorry and 
the driver be asked to appear before him 
the same day. The respondent No. 1, in 
compliance with this order, took possession 
of the above mentioned documents and 
directed the driver to appear before the 
respondent No. 2 the same evening; but it 
appears that no one on behalf of the 
plaintiff appeared before the respondent 
No. 2. The next day the respondent No. 2 
issued notice tothe driverand the owner 
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to show cause why their licence and 

armit should not be cancelled, and he 
fixed June 26, for hearing, but no one 
appeared to show cause. The respond- 
ent No. 2 then sent all the papers to the 
Superintendent of Police of Lucknow, as 
the lorry was registered at Lucknow. 
Proceedings were also taken against 
certain persons belonging to the plaintiff's 
side under s. 143 of the Indian Penal 
Code. 

The case for the plaintiff is that the 
respondent No. 1 maliciously and without 
any valid reason suspended the lorry 
and withheld the permit, the registration 


card and the certificate, and that owing 7 


the respondent No. 1], 
the plaintiff had suffered a great loss 
which was mentioned as Rs. 3,900 in 
the notice sent under s. 80 of the Code of 
Civil Procedure; but owing to the status of 
the respondent No. 1 the amount was re- 
duced to Rs. 600 only. He further alleged 
that the lorry was suspended for a period 
of nearly two months; that the Deputy 
Superintendent of Police has no right to 
suspend the lorry and that he was not the 
Registering Authority under the Motor Vehi- 
cles Rules. It may be mentioned that at 
first the defendant No. ] alone was implead- 
edas a defendant. The defendant “No, 1, 
in his defence, stated that he removed the 
permit and the registration card under the 
orders of his superior officer, that is defend- 
ant No. 2, who was the Registering Authority 
of Sitapur under the Motor Vehicles Rules; 
that the suspension of the lorry was only for 
four days and that he was not liable for 
any damage. On this defence, the plaintiff 
then impleaded the Deputy Superintendent 
of Police who had passed the order, asa 
defendant. The defence cf defendant No. 2 
was that when he received the information 
from the defendant No. 1 that there was a 
danger of further breach of the peace, he 
ordered ths defendant No.1 to take the 
permit and the registration card and order- 
ed the plaintiff and the driver to appear be- 
fore him the next day to show cause against 
the order of suspension; that no one 
appeared and the case was postponed to 
June 26; that no one appeared on June 26, 
either, and therefore, for the convenience of 
the plaintiff he sent all the papers to the 
Superintendent of Police of Lucknow, for 
disposal as the lorry was registered at 
Lucknow; that the defendant No. 2 acted 
bone fide in the discharge of his duties and 
was not’ liable to pay any damages; thatthe 
lorry remained all along in the possession 


to this action of 
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of the plaintiff and he was told to appear 
before him the next day and apply for 
the return of ihe papers, but as he failed 
todo so the responsibility was his, and if he 
has suffered any loss, it was due to his own 
wilful negligence and that whatever action 
was taken by him was within his powers 
as the Registering Authority. 

Both the lower Courts have found that no 
malice is proved against either of the de- 
fendants and that the suspension of the 
lorry was only for four days. Thèse are 
findings of fact based on good evidence 
and we are not entitled to disturb them in 
second appeal. The Appellate Court fur- 
ther found that the respondent No. 2 had 
authority to suspend the registration of the 
appellant’s lorry under r. 18 of Act VIII of 
1914 (Motor Vehicles Rules). 

The plaintiff, dissatished with the above 
findings, has come to this Court, and his 
learned Counsel has urged that the order 
of the respondent No. 2, is illegal and un- 
der the law both the defendants are liable 
for damages. 

His argument is that respondent- No..2 
was notthe Registering Authority as con- 
templated under r. 18 of the Motor Vehicles 
Rules. His contention is that “the Regis- 
tering Authority” means the person who 
actually gave the Jicence and in this case 
it would be the Superintendent of Police of. 
Lucknow, who alone could take action — 
under the Motor Vehicles Rules, . 

Under s. 3 (0) of the Motor. Vehicles - 
Rules :. ; 

“+ Registering Authority ' means the Superintend-. 
entof Police, or an Assistant or Deputy Superintend- 
ent or Inspector of Police authorised by the Superin-, 
tendent of Police to perform the duties of the Register 
iog Authority under these rules.” 

We find from the judgment of the lower 
Appellate Court that it was not contested 
“that the second respondent is a person 
who has been authorised to perform the 
duties of the Registering Authority under 
these rules.’ We agree with the finding. 
of the learned Subordinate Judge that the 
respondent No. 2, was the Registering Au- 
thority. We are unable to agree with the 
contention of the learned Counsel that the 
Superintendent of Police of Lucknow was ~. 
alone the Registering Authority. -Emphasis 
is laid on the word ‘“‘ The” Registering 
Authority. In our opinion the article “the”. 
ig used in its grammatical sense and isr 
grammatically correct and does not refer, 
tothe authority which issued the licence. : 
We are further of opinion that the Superin-. - 
tendent of Police of any district within’ 
which an offence is committed could suspend 
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he registration in case of any breach 
mentioned inr. 18. In our opinion there is 
no force in this argument and we accord- 
ingly reject it. 

It is next contended that under r. 18, the 
owner was not given an opportunity of 
making any representation which he may 
have wished to make. It is clear from 

-the evidence of respondent No. 2, that on 
June 22, 1930, when he gave the Kotwal 
the oral order to suspend the appellant's 
lorry he directed him to ask the driver 
and the owner to appear before him (i. e. 
respondent No. 2) andthe Kotwal has stated 
on oath that he did inform the driver of 
that orderon June 22, and that when he 
went to Lucknow on June 25, to make 
certain enquiries in connection with the 
riot case, he met the appellant and informed 
him that he was required to appear before 
the Superintendent of Police on June 26, 
The Appellate Court has believed the evi- 
dence of the respondents on this point and 
We agree with the finding of the lower 
Appellate Court that the appellant had full 
opportunity to make any representation he 
wished to make. We are of opinion that the 

-finding of the lower Appellate Court, that 
the action of respondent No. 2, under r. 18, 
of the Rules was perfectly justified, is 
correct. : 

“With regard tor. 79 of the Motor Vehicles 
Rules, it is contended by the learned 
Counsel that this rule does not give the 
Registering Authority power to suspend the 
permit, and reliance is placed on the words 


that : 
“A permit shall be valid up to December 31, fol- 
lowing the date of its issue, but may be rescinded 


by the Registering Authority for sufficient reasons at 


any time during the period of its validity.” 

It is argued that the Registermg Author- 
ity could rescind the permit. We are of 
opinion that where major power is given, 
the minor power is included, and that if 
the Registering Authority has power to 

_rescind, it certainly has power to suspend 
also. .We are, therefore, of opinion that 
the action of respondent No, 2, taken under 
rr. 18 and 79 of the Motor Vehicles Rules 
was fully justified and that there was no 
illegality. In view of the above finding it 
is not necessary for us to decide the ques- 
tion whether respondents can at all be held 
responsible for their bona fide actions which 
they tookin discharge of their public duties. 

The learned Counsel for the appellant 
cited before us some cases in support of 

“his contention that even if the action of the 
respondents was not mala fide, they were 
still liable for damages, In view of the 
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above finding it is not necessary for us to 


decide this point. 
We accordingly uphold the decree of the 


lower Appellate Court and dismiss the 


appeal with costs. a 
N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Miscellaneous Civil Case No. 784 of 1931 
April 20, 1934 
Youna AND THOM, Jd. 

INDIAN STATES, BANK Lro., OFFICIAL 
LIQUIDATOR—APPLICANT 
VETSUS 
KUNWARSARDAR SINGH AND OTHERS 
—Opposits PARTIES 

Company —Director —Clause in Article of Association 
limiting the liability of Direstor—Legality of— 
Companies Act (VII of 1913), ss. 101, 102 (2) and 
235— Allotment mide without application and allot- 
ment money—Legality of—-Director, a party to deli- 
berate fraud in floating Company if guilty of mis- 
easance,—Wilful contravention of s. 101—-Dtrectors’ 
liability to pay compensation—Liability tio dis- 
charge creditors of Companyand pay off share-holders' 


money. f : 
Thereis nothing in the Companies Act, to prevent 


such a clause being inserted inthe Articles of 
Association as would seriously limit the lisbilityof a 
Director or Officer of the Company. [p. 40, col, 1.] 
The Directors who make allotment of shares 
without the application and the allotment money, 
are guilty of misfeasance. They are also guilty of 
misfeasanceif they are a party to a calculated and 
deliberate fraud in the floatation offhe Company and 
in the conduct of its business. [p.40, col. 2; p. 42, 


col, |, f ; 
Doni are guilty of misfeasance for wilful 


contravention of s. LOL and are liable under s. 102 (2) of 
Uompanies Act to pay compensatioa to the Company, 
Under s, 235, they must dissharge every creditor 
of the Company and retura the money ofthe share- 
holders, Such payments would be a contribution to 
theassets of the Oompany which by way of com- 
pensation the Uourt thinks just within the meaning 
of s. 735. [p. 42, cols l & 2.] 

Dr. K. N. Katju, Messrs. Bhagawati 


Shankar and Jawahar Lal, for the Applic- 


ant. 

Messrs. V. W. K. Page, B. E. O'Conor, K. 
Verma, Shiva Prasad Sinha, Hazari Lal 
Kapoor, K. N. Malaviya, M. A. Aziz, Gopi 
Nath Kunzru, S. B. Hohari, S. K. Mukerji 
and Din Dayal, for the Opposite Parties. 

Judgment.—This is an application by 
the Official Liquidator of the Indian States 
Bank, in liquidation, under ss. 235 and 102 
2) of the Indian Companies Act. The 
Oficial Liquidator seeks to make the 
promoters, - the directors, the managing 
agents, the auditors, and various officials of 
the branches of the bank liable under the 
above sections for the total losses and 
liabilities of the Company. In view of the 
fact that this Bench must be broken up ina 
few days, we have decided that it is impos- 
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sible to héar the case as regards the officials 
of the branches. This judgment, therefore, 
is confined to the consideration of the 
liability of the promoters, directors, manag- 
ing agents and auditors of the Company. 
The defendants whom it is sought tomake 
liable are (1) Rat Bahadur lSunwar Sardar 
Singh, M. L. C., (2) Capt. Rai Bahadur Lal 
Bhagwant Singh, (3) Bhaiya Hari Saran 
Das, (1) B. S. Vidyarthi, (5) Avadh Pehari 
Tandon, (6) Kunwar Gopi Nath .Singh, (7) 
Anand Swarup Bhatnagar, (8) Seth Ahmad 
Bhai Poonja, (9) Seth Tribhuwan Das, (10) 
Nauab Muhammad Jamshed Ali Khan, 
(11) kat Bahadur Govind Prasad, (12) 
Khan Saheb Nawab Maksud Ali Khan, 
M.L.C., (13) Vidyarthi Tandon & Co., 
through B. 5. Vidyarthi and (14) Messrs. 
A. F. Ferguson & Oo, Chartered Account- 
ants. Another direclor Rao Bahadur 
Kunwar Bikram Singh, M. L. ©. is dead. 
The case of Dr. Satyapal may be more 
conveniently disposed of when the case 
against the officers of the branches comes 
to be decided. It is contended by the 
Official Liquidator that these defendants 
are jointly and severally liable for the total 
losses of the Company including the losses 
incurred bythe branches. This case is a 
notable example of the case with which 
the people of the United Provinces are 
deprived of ikeir money by a fraudulent 
use of the Indian Companies Act. Of these 
defendants, the auditors of the Company, 
Seth Ahmad Bhai Poonja, and Nawab 
Muhammad Jamshed Ali Khan have 
compromised the claim against them with 
the sanction of the Court. We have to 
settle the liability, if any, therefore, of the 
remainder of these defendants. 
‘Three men, B. S. Vidyarthi, A. B. 
Tandon, and Gopi Nath Singh, in the year 
1929 conceived the idea of starting a bank. 
None of these three were men of substance 
or position. Vidyarthi was employed in a 
minor post in Gwalior State. Tandon was 
also employed in the same State and knew 
Vidyarthi. He was subsequently employed 
in a minor position in an insurance company 
known as the Venus Insurance Company. 
Gopi Nath Singh was a friend of Tandon 
and was also employed in the Venus 
Insurance Company. The scheme seems to 
have been that Gopi Nath Singh would find 
the men and money forthe bank, Tandon 
was to provide the organization, and 
Vidyarthi the brains. In the month of 
July 1929 these three printed a private 
prospectus. It was headed by two names 
as patrons; His Highness the Maharana 
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of Mandhan and His Highness the 
Maharana of Theo, with the names of 
various distinguished persons as directors. 
The authorised capital of the bank was 
said to Le one crore of rupecs. One of the 
directors was Lieut. Prince Dabindro 
Chandra Bhanj Deo Bahadur of Mayur Bhanj 
State. We have no evidence ihat this 
gentleman ever heard of the bank. 
Further there is no evidence that the 
patrons ever consented to this use of their 
names. The same may be said of several of 
the other directors whose names appear on 
this Prospectus. 

For the purpose of promoting the 
Company, Vidyarthi, Tandon, and Gopi 
Nath Singh formed themselves into a 
partnership, which subsequently became a 
limited liability Company. In the month 
of October 1929, in response toan advertise- 
ment, one A. 5. Bhatnagar, (defendant 
No. 7), applied to Vidyarthi Tandon & Co., 
for employment, and eventually it was 
agreed between {hem and Bhatnagar that 
Bhatnagar should be taken into the 
partnership. Bhatnagar advanced the sum 
of Rs. 2,5L0 in cash by way of security and 
agreed to take 50 preference sharesin the 
banking Company when it was formed. 
This money was the first actual cash 
received by the promoters and it was 
expended by them, although it was in the 
nature of security, in payment of salaries. 
More money was obtained as securily from 
employees who responded to advertisements 
in the press. This money was also spent 
in preliminary expenses and in payment 
of the salaries of the employees them- 
gelves, 

In the month of March 1930 the Company 
was incorporated. The Memorandum of 
Association, which was filed with the 
Registrar of Joint Stock Companies 
contained the names of seven signatories, 
each of whom was stated to have taken 50 
preference shares of Rs. 100 inthe Company. 
It is noteworthy that this document which 
may be taken to mark the commencement 
of the Company, itself was fraudulent, in 
that not one of the signatories had the 
intention of paying for a single share. ` 

Through the efforts of Gopi Nath Singh 
several gentlemen of position had mean- 
while consented to become directors of the 
bank, among them being Rao Bahadur 
Kunwar Bikram Singh, M. L. O., Capt. 
Rao Bahadur Lal Bhagwant Singh and ` 
kao Bahadur Kunwar Sardar Singh, 
M. L. O., without the names of prominent 
titled individuals which would inspire 
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onfidence it would have been hopeless 
x these promoters to proceed. In the 
ionth of May 1930 the prospectus was 
tinted. The prospectus stated that the 
apital of the Company was one crore of 
upees. At the head of this prospectus 
where isthe picture of a richly caparisoned 
tephant on whichis seated the goddess 
axmi who represents wealth in Hindu 
Macology. The directors included Rao 
jahadur Sardar Singh, M. L. O., Chairman, 
istrict Board, Moradabad. Rao Bahadur 
yy. Bikram Singh, M. L. C., Special 
Tagistrate member ofthe U. P. Board of 
mericulture etc., Capt. Nawab} Mohammad 
amshed Ali Khan, M. B. E, M. L.C, 
thairman, District Board, Meerut, of 
maghpat, Capt. Rao Bahadur Lal Bhagwant 
Mingh, Honorary Assistant Collector and 
Mpecial Magistrate, Rustumpur Gautana, 
Mistrict Aligarh, Seth Tribhuwan ` Das, 
Xerchant and Zamindar of Agra, and Seth 
«hmad Bhai Poonja whowas stated to be 
he Mukhi Shia Imami Ismaili Jamat of the 
«llowers of H. H. Sir Aga Khan, G. O. V. 
). The auditors were Messrs. A. F. 
"ferguson & Co., the well-known Chartered 
mccountants, The prospectus itself was a 
tlamboyant and wholly misleading document. 
#“xtracts from the speeches of the Governor 
{f the United Provinces the Ex. Governor 
T Bombay, and Sir Basil Blackett were 
ncluded pointing out the necessity of 
wocreasing the facilities for industrial 
nterprises in India, banking facilities of 
ourse being specially stressed. The 
«rospectus slated: 


“The foremost and primary objects amongst others 
£ equally benevolent nature are to stimulate 
nd stabilise the agricultural and industrial 
evelopment whereveritis needed throughout India 
2 general and the Native States in particular; 
sad to cultivate the habit of thrift and mutual co- 
peration amongst the masses by a rigid adoption of 
he policy of give and take,” 


The promoters and directors of this 
indertaking however seem to have con- 
ined themselves to the policy of tak- 
ng. They gave nothing. It was further 
bated that the directors other than 
Vidyarthi and Gopi Nath Singh wereshare- 
nolders in the bank and that no shares 
24d been issued otherwise than in cash. 
Chis latter statement was false and fraudu- 
ent in that with the exception of Poonja 
aot a single director had paid one anna 
‘or his shares. It was stated also thatthe 
ninimum sybscription upon which the 
lirectors might proceed to allotment had 
een fixed at sharts to the nominal value 
£ Rs. 50,000 which hac been over-subscrib- 
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ed by the promoters and their friends: 
and the first allotment had since been 
made. This too, as the evidence shows, was 
wholly false with the exception that an 
allotment, with which we shall thereafter 
deal, had certainly been made. There x 
an irregularity also about this prospectus, 1 
was not filed until after the first allot- 
ment. | 

The first directors’ meeting was held on 
June 5, 1930. The directors attending 
this meeting were Rao Bahadur Kunwar 
Sardar Singh, Seth Tribhuwan Das, B. 8. 
Vidyarthi and Seth Ahmad Bhai PoonJa. 
The board proceeded to allot shares, which 
was the principal business of the meeting. 
Shares to the value of Rs, 59,000 were 
alloted including those subscribed for by 
the signatories to the Memorandum of 
Association. As far as the allotment to the 
signatories and the directors were concern- 
ed the allotment was wholly illegal. Sec- 
tion 101 of the Indian Companies Act 
enacts : | 

“No allotment shall be made, unless the amount 
(if any) fixed by the Memorandum of Articles and 
named in the prospectus as the minimum subscription 
upon which the directors may proceed to allotment 
has been subscribed, and the sum payable on 
application for the amount so fixed and named or 


for the whole amount offered forsubscription, has 
been paid to and received in cash by the Oompany. 


2 
4 


As we have pointed out above, the ap- 
plication money had not been paid by 
any of the signatories or the directors, 
except by Ahmad Bhai Pconja, who had 
that time subscribed lor Rs. 10,000 worth 
of shares and had paid Rs. 5,000 in respect 
of them and was elected a director at this 
meeting. Even Poonja subsequently was 
repaid his money by the Managing Agents, 
Vidyarthi Tandon & Co., ous of the money 
of the Company. At this meeting 3180 
the prospectus was read and approved. 
16 is clear that every one of the signa- 
tories to the Memorandum of Association 
who was also a director knew that 
the statements in the prospectus as to the 
receipt of cash for shares and the mini- 
mum subscription having been over-sub- 
scribed were false. It may here be noted 
that in order to deceive the auditors, and 
possibly the Registrar of Joint Stock 
Companies, who might Make enquiry, and 
generally, to conceal the fact that the 
principal directors, on whose names the 
public would depend had not paid for 
their shares, fictitious entries were made 
in the books of the Company. Current 
accounts were opened for all the signato- 
ries to the Memorandum of Association 
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and debited as overdrafts with Rs. 1,250, 
the amount due on application for the 
shares. The share accounts of these sig- 
natories were at the same time credited 
with this amount. l 

It is provided by s. 103, Indian Com- 
panies Act, that no Company shall com- 
mence business until every director of the 
Company has paid the. money due on ap- 
plication and allotment. The next busi- 
ness to be transacted by the promoters 
and directors was to obtain from the Re- 
gistrar, Joint Stock Companies, a certificate 
entitling the Company to commence busi- 
ness. For this purpose the law requires 
that a decleration shall be made by an 
Officer of the Company ‘to the effect that 
the provisions of ss. 10l and 102 of the 
Companies Act, as to allotment and pay- 
ment of application and allotment money 
have been complied with. The Managing 
Agents had no difficulty in producing such 
a declaration. They endeavoured to got 
Bhatnagar to sign the declaration, but he 
relused, Jt was eventually signed by 
Gopi NathSingh. The declaration stated 
that the amount fixed by the Memoran- 
dum, and names in the prospectus as the 
minimum subscription upon which the 
Company may proceed to allotment was 
Rs. 50,000 ; that shares had been allotted 
to the amount of Rs. 85,000; that evely 
director of the Company had paid to the 
Company on each of the shares taken or 
contracted to te taken by him, and for 
which he was liable to pay in cash a 
proportion equal to the proportion payable 
on application and allotment on the shares 
offered for public subscription. 14 conclud- 
ed with declaration that the fo: egoing state- 
ments were true to the knowledge and 
belief of Gop: Nath Singh. As appears 
fromthe above, and from the evidence and 
the books of the Company, this declaration 
was false and fraudulent. The Registrar, 
issued a certificate for the commencement 
of businession August 6, 1930. From the 
evidence it is clear that business had been 
commenced for some considerable time 
before this certificate was obtained and even 
before the incorporation of the Company, 


The opening ceremony of the bank had 
been performed on July 29, 1930 in Agra. 
The Managing Agents and Directors thought 
it important to get some prominent public 
man, to perform the ceremony. An effort 
was made to obtain the Nawab of Chhattari, 
he refused, and eventually the late Home 
Member, Nawab Muzamil Ullah Khan, was 
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persuaded to officiate. At- this ceremony 
the Commissioner of Agra was also present. 
It appears to us that persons of standing 
ought to take more care before allowing 
themselves to be used in this fashion. 

Inthe month of September 1930 trouble 
commenced. Bhatnagar, who by this time 
was Secretary of the Company, quarrelled, 
with Vidyarthi. Hewas also suspicious of 
the Managing Agents and the financial posi- 
tion of the bank. He wished to recover 
the money that he had invested. As a Te- 
sult of letters to Vidyarthi his money was 
returned to him out of the moneys of the 
Company. When he had severed his con- 
nection with the bank Bhatnagar wrote a 
letter to the Registrar, Joint Stock Com- 
panies, Lucknow, in the following terms : 

“J, 4. 5. Bhatnagar, Secretary of the above bank, 
before writing this beg leave to place before you 
the following facts for immediate inquiry and 
necessary action in the interests of the general 
public. Before you issued the certificate of com- 
mencement of business to the bankon August 6, 1930 
a statement had been filed with you by the bank 
to the effect that all the directors have paid in 
their application and allotment money in cash I 
never knew this till recently and it was sent under 
the signature of a director. The fact is that most 
of the directors have not paid anything in cash. 
What has actually been done is that their share 
accounts have been credited and their or someone 
else's accounts debited that is to say that there 
have been transfer entries only and nothing in cash. 
This fact can easily be corroborated by an im- 
mediate examination of the books of the bank which 
will reveal many other gross irregularities whereby 
the public is deveived .... ... lf a regular inquiry 
is instituted, I hope to be able to give other 


information as well, Trusting that you will order 
an immediate inquiry into the matter,” 


This letter was put before the Registrar 
accompanied by a note from his office sug- 
gesting that this matter ought to be placed 
in the hands of the C. Ii. D. The order 
passed by the Registrar was that this letter 
should besent to the Managing Agents of 
the Company for explanation. Vidyarthi 
had no difficulty in satisfying the Registrar. 
He said that Bhatnagar, the Secretary had 
been dismissed, and that this was the 
usual action of a dismissed servant. 


The Registrar was satisfied. We think 
that this lack of action by the official res. 
ponsible for protecting the public was 
deplorable. The Registrar had a detailec 
complaint by the Secretary of the Company 
The most casual examination of the books 
ofthe Company or of the directors woulc 
have revealed at this early Stage the truu 
state of affairs, and the publie would hav 
been saved a large sum of money. At thi. 
date it is to be noted that the only branc} 
which had been opened’ was that at Agre 
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and little business had been done there. 
"Subsequently no fewer than 16 branches 
“were Opened in this province and inthe 
Punjab, some of which commenced busi- 
‘ness within a few days of the receipt of this 
"letter by the Registrar. 

It became necessary at the end of the 
year to file the statutory accounts. The 
auditors were called in and on Janu- 
«ary 26, 1931, they wrote a letter to 
Vidyarthi Tandon & Co. the Managing 
Agents, raising very properly, serious ob- 
jections to the accounts. Among other items 
commented upon by the auditors were: (a) 
the commission drawn by the Managing 
Agents. Vidyarthi Tandon & Oo. who had 
Kaken commission on all the working funds 
«of the Company. The auditors pointed out 
khat the fixed capital expenditure sholud be 
«deducted before the calculation for com- 
mission was made ; (b) they said that they 
could not understand the Managing Agents’ 
commission account. They failed to see 
why the Managing Agents’ commission 
account had been debited to the extent of 
Rs. 6,000 to members of the managing 
agency firm. They pointed out that the 
debit onthe Managing Agents’ commission 
account had been cleared by several entries 
which they queried. ‘They said that there 
was no authority for this procedure and 
suggested that the matter he placed before 
the directors of the Company and that any 
minute passed by the directors should be 
sent to them. They queried the amount 
included in the account under the heading 
of “development expenses”, They asked 
for a correct allocation of this amount with 
the sanction of the directors. With regard 
to an amount of over Rs. 8,000, owing hy the 
Managing Agents themselves they asked 
for the sanction of the directors for this 
overdraft. They drew attention to the 
fact that the three members of the 
Managing Ageut’s firm had been over- 
drawing their private accounts and asked 
‘why this had been done in the absence of 
any directors. In conclusion the auditors 
refused to proceed further with the audit 
until they had a full explanation in regard 
to the above matters. This might have 
puzzled any one except Messrs. Vidyarthi 
Tandon & Co. They were not easily de- 
feated. They had by this time obtained 
the services of various gentlemen on the 
board of directors who were willing to do 
whatever was asked of them. A meeting of 
‘the directors was called and held on 
January 29, 1931. Rao Bahadur Govind 
Prasad and Seth Ahmad Bhai Poonja 
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were the the only directors present other 
than Vidyarthi and Gopi Nath Singh 
themselves. Resolutions were then passed 
dealing with all the objections of the 
auditors. 
meeting record that: 

“in view of the incessant labours of the Managing 


Agents since the inception of the bank till” the 
period of closing the accounts” 


the directors sanctioned commission on 
the basis on which the Managing Agents’ 
firm had calculated it. They said the other 
irregularities were perfectly inorder. They 
sanctioned every expenditure which had 
been placed under “development expenses.” 
They passed a resolution that they were 
fully satisfied that the overdraft of ‘the 
Managing Agents was fully secured and 
that they were greatly indebted to Messrs. 
Vidyarthi Tandon & Co., for having taken 
the money. The overdrafts for the pur- 
poses of the directors themselves were 
thoroughly approved and generally, they 
confirmed and declared to be regular 
every single item the regularity of which 
had been questioned by the auditors. The 
auditors on receipt of a copy of these 
astonishing minutes proceeded to give a 
clear certificate for the accounts without 
further objection. The examination of the 
books of the Company must have been 
very perfunctory. We do not suppose 
that ever in the history of banking have 
such accounts been published and sub- 
mitted to the share-holders for their ap- 
proval. If the accounts were correct, 
which they were not they showed that 
for a bank with authorised capital of 
a crore of rupeesonly some Rs. 74,000 had 
been subscribed and of this amount at 
this date there was only a balance of 
Rs. 12,000. As a matter of fact, as the 
accounts were false and, as shown above, 
the directors had not paid anything at 
all in respect of their shares, the actual 
position of the finances of this bank was 
that every penny of the money subscribed 
had been spent and there was a debit 
balance of about Rs. 8000 taken from 
deposits by the public in the branches. 

The next business before the Managing 
Agents was to prepare and circulate to 
the share-holders the statutory Report. The 
signatories to this report included Rao 
Bahadur Kunwar Sardar Singh, M. L. C., 
Khan Saheb Mubammad Maksud Ali 
Khan, M. L.C ‚and Rao Bahadur Govind 
Prasid, who also signed the accounts. 
The report stated inter alia, 


“that the present chaotic state of the country, the 
all round depression in trade and the proverbial 


The minutes of this directors’ 
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shyness of capital in India, had never been so 
piquantly evident ever before as at the present 
time.” 


Inspite of this the report said that 
“progress was more than satisfactory and evidently 
very promising; that the Managing Agents had not 
allowed their enthusiasm to slacken; that if it had 
not been for theexpert and wise handling of the 
Managing Agents the bank would not have gained 
the position that it enjoyed; that all this had been 
done by the tremendous sacrifice of the Managing 
Agenis and thatthe commission they had earned 
was small forall their efforts; that the share-holders 
genereally should be congratulated for possessing 
such valuable and sincere workers as the Managing 
Agents were.” 


The report concluded with the opinion 
that the new constitution which India 
might hope to obtain might well result 
in this bank playing an important role 
in the future constitution fof the Govern- 
ment of the country. In an article pub- 
lished in the press about this time it 
was further pointed out that the existence 
and activities of this bank would undoubt- 
edly bring Swaraj nearer. 

Before we proceed we must note that 
there appears in the directors’ minute 
book the record of a meeting which was 
supposed fo have been held on Decem- 
ber 29, 1930. The directors stated to be 
present at this meeting were Vidyarthi, 
Poonja, and Gopi Nath Singh. Various 
shares were allotted at this meeting in 
order to give certain people voting powers 
at the statutory meeting of the share- 
holders. Transfers of shares were 
made to Rao Bahadur Govind Prasad and 
Khan Bahadur Maksud Ali, M. L. C. 
These transfers were necessary in order 
to qualify these gentlemen as di- 
rectors so that their names might ap- 
pear on the Statutory Report and ac- 
counts. They paid nothing for these 
shares. At this alleged meeting they 
were also elected directors. The ac- 
counis which were to be placed before 
the directors were passed. The history 
of this alleged meeting is not without 
interest. We are satisfied upon the 
evidence that this meeting never took 
place on December 29, 1930 and that the 
minutes are forged. The facts are that 
for purposes of accounts it was discovered 
late in January 1931 that it was necessary 
to have two other directors to sign the 
accounts, as of ihe present available 
directors two were members of the Man- 
aging Agents’ firm. It was found that the 
directors had -not passed ihe accounts 
for audit. This was required to be don 
to satisfy the auditors, and it was neces” 
sary at the statutory meeting to have 
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share-holders qualified to vote in support 
of the accounts and the report of the 
directors. The proceedings of this alleged 
meeting which purported to deal with all 
these matters have been, therefore, insert- 
edinthe minute bcok about January 21, 
1930. It is unnecessary to go into the 
evidence which makes this clear but there 
is no donbtat all that this meeting never 
did in fact take place. 

The history, of the origin of Rao Bahadur 
Gobind Prasad’s connection with this 
Company is illuminating. He had had been 
the private secretary of an Indian Prince. 
Since his retirement he had been employed 
by the Venus Insurance Company as a 


“Policy signing director” at Rs. 100a 
month, In the Venus Company he had 
met Tandon. Inthe month of December 


1980 the Rao Bahadur was hard up. He 
urgently needed a small loan of Re. 185. 
He heard that his old friend Tandon was 
now a financier of note, controlling a bank. 
He immediately went to Agra ibinking 
there would he little difficulty in persuad- 
ing Tandon to relieve his necessily on easy 
terms. He saw Tandon at the bank. 
Tandon said he would put the case before 
the Governing Director Vidyarthi. Tandon 
did so and Govind Prasad was called ir 
to see Vidyarthi. The accommodation wat 
immediately arranged. Vidyarthi them 
told Govind Prasad that Tandon had æ 
proposition to make to him. Govind Prasadl 
accompanied Tandon to another room andi 
must there have been astounded to hear that 
it was proposed to make him a director oF 
the bank. After some discussion it was 
agreed that Govind Prasad was to be giver 
shares without payment and that he woule 
be made a director. It must be com: 
paratively rare in the history .of banking 


fora man to enter a bank inorder tt 
obtain a small accommodation withoun 
sécurity—usually, a hopeless . adventure— 


and to emerge a full 
the bank. 

Having surmounted the obstacle of the 
accounts and the report the next step war 
to obtain more cash. The Managing Agenta 
and the directors hada brilliant idea that 
cash might be obtained from the publie 
by a scheme similar to that adopted b: 
Government for obtaining money fron 
small investors. The scheme was tha 
Rs. i100 bond should be issued at Rs. Beh 
payable in three years. The advertise 
ments, upon which some Rs. 7000 wer: 
spent, were false and fraudulent. It wa» 
stated in the advertisements that 100 


blown director G: 
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bonds of Rs. 103 each were already allotted. 
This was wholly untrue. Not one single 
bond had been allotted. The directors’ 
names appearing upon these advertise- 
ments were those of Hao Bahadur Kunwar 
Sardar Singh, Khan Saheb Maksud Ali, Ah- 
mad Bhai Poonja, Dr. Satyapal, Seth 
Rameshwar Prasad Bagla, M. L. A., Banker 
ani Millowner, Cawnpore, Rao Bahadur 
Govind Prasad, Gopi Nath Singh and 
Vidyarthi. The use of the name of Mr. 
Rameshwar Prasad Bagla was unauthorised. 
This attempt to obtain further money from 
the public was fortunately not very 
successful, only about Rs. 4,000 being 


-subseribed. As this effort failed, it was 


-~ Rs. 18,000. In 


necessary to obtain money from some 
other source. Some branches there were 
already, but many more new branches 
were now opened. It was hoped that, in 
spite of the fact that the Company had 
no capital to pay overhead expenses, the 
deposits which might be made in the 
various branches would enable the Company 
to carry on. It must have been obvious to 
every one concerned that there could be 
no hope, in view of the extravagant 
overhead expensas, of ever repaying these 
deposits in full to the public. Business 
was also undertaken in collecting money 
on hundis and cheques. Money obtained 
both by deposits or on collection of hundis 
of cheques was spent by the Company 
without any possible prospect of repay- 
ment. It is unnecessary for the purpose 
of this part of the case to go into the 
history of the various branches. It ig 
also unnecessary to dealfurther with the 
chequered history of this bank. It was 
obvious that disaster could not be long 
deferred. By the month of September 
1931, little more than a year after the 
bank had obtained the cartificate for 
the commencement of business, the 
doors of ths bank were closed. A re- 
solution for winding up the Company vo- 
luntarily was passed on December 21, 
1931, and anorder for compulsory winding 
up followed on November 14, 1931, and 
an Official Liquidator was appointed by 
the Court. 

In actual cash the Company had received 
from share-holders and the public by way 
of deposits and collections on hundis and 
cheques about Rs, 1,864,009. Every anna 
of this money has disappeared. In addi- 
tion there are creditors to the amount of 
the appendix annexed 
hereto wê have set out in detail the amount 
of money collected by the Company in 
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share subssriptioas and in respsatof ths 
bond issue and from depositors and 
customers, 


Evidence t> establish all the fasts sat 
out above has been adduced by tha Offizial 
Liquidator. Noneofthe defendants who 
have filed written statements challenged 
the accounts or the schedules prepared by 
the Official Liquidator showing how the 
money ofths bank has besn dissipated. 
Most of the defendants admit the fraudulent 
nature of the floatation and the conduct 
of the business ofthe bank, bat endeavour 
to put the responsibility on others. There 
is no doubt that the originators of this 
fraud were Vidyarthi, Tandon and Gopi 
Nath Singh. These three have not appear- 
ed to contest the application and the case 
against them has been taken er parte. 
The evidence clearly establishes the 
fraudulent nature of the floatation and 
the business which the Company carried on. 
The liability of these thres promoters of 
the Company is clear. We have been 
informed that criminal proceedings are 
pending against them. 

We now have to consider in thalight of 
this statement of facts the liability of the 
officers of the Company against whom the 
Liquidator has claimed compensation under 
s. 235 and s. 102, Indian Companies Act, 


The issues settled are as follows: 

1. Whether theclaim or any portion of 
it is barred by limitation? If so, against 
which of the directors and in respect of what 
ifemsor sums? 2. Whether the Company 
was fraudulently floated, ifso, who were 
the persons responsible for it? What is 
their respective, joint or several liability ? 
3. Whether any charges under s. 235 of the 
Indian Companies Act have been made 
oul and if so, who are responsible and to 
what extent? +. Whether any of the 
promoters and directors are liable under 
s. 102 of the Indian Companies Act? If 
so, what istheir liability ? 95. Whether 
Art. 180 of the Articles of Association is 
invalid, if not, what is its effect as re- 
gards eachoneof the defendants? We 
shall gives our answers to these issues 
taking them all together. 


We haveto consider the casaof each 
defendant with regard to Art. 180 of the 
Articles of Association of this Compary 
This Article provides that 
‘hno director or officer of the Company can be liable 
forthe defaults of other directora or the loss v, 
expense to the Company through the inefficiency or 
deficiency ofany title to property or inefficiency or 
deficiency of any security to, in orupon which any 
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money of the Company shall be invested or for loss 
occasioned by any tortious act of any person with 
whom any money -......aball be deposited or for loss 
occasioned by any error of judgment, omission, 
default or oversight on the partofa director or 
for any other lose damages or misfortune whatever 
which shall happenin relation to the execution of 
the duties of his office or in 


relation thereto, 


unless the same happens through his own dis- 
honesty.” i, a 
: Although this Article seriously limits 


the liability of a director or officer of a 
Company in relation to the public there is 
nothing inthe Indian Companies Act, to 
prevent. such a clause being inserted in 
the Articles of Association. Under the 
Indian Act, therefore, the public does not 
receive adequate protection. It is for the 
Government to consider whether the pro- 
vision of the English Act of 1929, which 
makes such an article void should not be 
included in the Indian Act. The Govern- 
ment might also consider whether the 
English Act of 1929 ought not to be adopted 
as a whole for India. The present Indian 
Act is out of date. We have carefully consi- 
dered the evidence led by the Official Li- 
quidator and the evidence of the defendants 
themselves. We consider that Rao Bahadur 
Lal Bhagwant Singh, B. Hari Saran Das, 
Anand Sarup Bhatnagar, Seth Tirbhuwan 
Das, and Khan Saheb Nawab Ali Khan are 
protected by Art. 180 as it has not been 
proved that as directors they were guilty of 
any dishonest act. We consider that they 
were themselves deceived. We dismiss 
thé claim of the Official Liquidator under 
s. 285 of the Indian Companies Act 
against them. Asfar as these defendants 
are concerned, there will be noorder as 
to costs. This judgment of course does 


- not affect the liability of these defendants 


as contributories, 

The case against Rao Bahadur Kunwar Sar- 
dar Singh, M.L. O., is very different. He was 
a friend of Gopi Nath Singh and, according 
to his evidence in this Court, he was 
prepared to do anything however dishonest 
to help his friend. Gopi Nath Singh failed 
to induce him toinvest any money in the 
Company. His spare cash was profitably 
invested in house property. He did not 
wish to take any risk in buying shares. 
He was persuaded however to lend his 
name. He made no enquiry as to the 
financial standing of the promoters, He 
argeed that shares should be allotted to him 
without payment. Healso persuaded Rao 
Bahadur Bikram Singh, M. L. C., a friend 
and relative of his and Oapt. Lal Bhag- 
want Singh, to assist Gopi Nath Singh by 


‘allowing their names to be used as directors 
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of the Company. According to his own 
evidence he knew that a director had to 
pay for his shares and that the public 
believe that the directors of a bank pay 
for the shares they hold. He agreed to 
keep his position secret because his friend 
Gopi Nath Singh told him that if he 
disclosed the fact that he had not paid for 
his shares noone else would pay for shares. 
This we take from this defendant's own 
deposition in Court and also from his state- 
ment inhis private examination by the 
Official Liquiator which statement be’admit- 
ted in this Court. He said: ; 

“It is possible that if the public had come to 
know of this arrangement the sbares would not 
have been sold and persons could not have been 
secured as;directors. This wus one of the reasons for 
keeping this arrangement secret.” 

Kunwar Sardar Singh also arranged that 
Bikram Singh and Lal Bhagwant Singh 
should become directors on the same terms, 
that is, they should not pay for their 
shares. This was denied by Kunwar 
Sardar Singh but Lal Bhagwant Singh in 
his statement in Court gave evidence to 
this. effect and so did Bikram Singh in his 
private examination. Bikram Singh is 
dead and we have taken his statement 
upon the record. We are satisfied that 
where Sardar Singh’s evidence differs from 
that of Lal Bhagwant Singh and that of 
Bikram Singh, it is false, Sardar Singh, 
therefore, knew that he himself, Lal Bhag- 
want Singh, and Bikram Singh had not 
This matter becomes 
of great importance when we come to 
consider the director's meeting of June 5, 
1930. It was at this meeting that the 
directors proceeded to allotment. 

The allotment as pointed out above was 
illegal under s. 1U0i of the Indian Oom- 
panies Act. No application money had 
been received in respect of the shares al- 
lotted to directors except in the case of 
Ahmad Bhai Poonja. This matter does not 
end here. This defendant was a party to 
the issue of the prospectus in which it 
was stated that the directors had paid 
for their shares and that no shares were 
issued other than for cash. It was also 
stated that the minimum subscription of 
Rs. 50,000 had been over-subscribed by 
the directors and their friends. He knew 
ail these statements were false. He did 
not dispute the falsity of these statements 
in his evidence or in his written statement. 
One of the directors Mr. Tribhawan Das 
gave evidence in this Court that Vidyarthi 
had stated at the meeting of June 5, that all 
the directors had paid the money then due on 


i. 
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their shares and that no director present 
disputed or challenged the accuracy of this 
statement. This defendant was present at 
the meeting and was aware that Vidyar- 
thi's statement was false. Therefore except 
for his acquiescence and complicity it 
would have been impossible for the manag- 
ing agents to obtain the certificate for com- 
mencement of business from the Registrar 
of Joint Stock Companies. Hé must there- 
fore be held responsible for this initial 
misfeasance. If this defendant had acted 
honestly at the meeting of June 5, there 
would never have been any allotment of 
shares at all, the Company could never 
have been started and the public would 
never have been defrauded. In his evi- 
dence inthis Court this defendant admitted 
that it was dishonest to deceive his friends 
by not disclosing to them that he had not 
paid for his shares, and also that he had 
deceived the public in the same way. He 
was asked this question: 

' “YY. Then it comes to this that for your friend 
Gopi Nath Singh you were willing to be dis- 
honest ? 

A. It is true that in order to oblige Gopi Nath 
Singh I deceived the public.” 

Although the meeting of June 5, 1930 
was the only directors’ meeting this de- 
fendant attended, throughout he took a 
great interest in the Company and its 
activities. He considered the advisibility 
of starting a branch of the bank at 
Moradabad and discussed the project with 
the managing agents. He was ın touch 
with the managing agents until shortly 
before the bank went into liquidation. He 
induced Nawab Jamshed Ali Khan of 
Bagpat to beccmea director. On receipt 
of a complaint by one Bhagwan Das, 
sent to him by the Nawab, which stated 
that the bank was not sound he assured 
the Nawab that there was nothing in 
the complaint. He knew of Bhatnagar’s 
complaint to the Registrar of Joint Stock 
Companies. He knew that it was accurate 
as regards the allotment of shares, and 
yet he took no action, He was a party 
to and signatory of the false and mis- 
leading statutory report. 
balance sheet which he must have known 
to be false with regard, at any rate, to 
the money received for shares. His name 
appeared inthe advertisements in connec- 
tion with the issue of cash bonds. He 
received copies of the papers in which 
the advertisements appeared and he must 
be held to have known that some of the 
statements in the advertisements were 
false, He was instrumental in obtaining 


‘far 


He signed the 
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the Nawab Mnuzamil Ullah Khan to open 
the bank at Agra. It may be that he 
was not fully in the confidence of Vidyarthi, 
Tandon and Gopi Nath, but we regret 
that we must hold him to have conspired 
with them to float this Company by fraudu- 
lent means. From 1929, when the private 
prospectus at first appeared until the 
Company went into liquidation this de- 
fendant was associated with the activities 
of the Company. He knew of some, at any 
rate, of the frauds that had been prac- 
tised and ‘was a willing party thereto. 


“His explanation in Court of his conduct as 
a director of the Company wasthoroughly , 


disingenuous. He said he knew nothing 
about business matters and was guided 
throughout by Gopi Nath Singh. He is, 
however, an M. L. ©., and a wealthy zamin- 
dar owing large landed and house property 
which he manages himself. 

The net revenue of his esbate is Rs. 2 
lacs and he pays Rs. 40,000 as Govern- 
ment revenue. His evidence shows that 
he isa man of shrewd business sense so 
as his own affairs are concerned. 
Further his statement on oath shows that 
he was well aware of the dishonesty of his 
conduct. We must further add that his 
demeanour in the witness box was most 
unsatisfactory. It was marked through- 
ont by hesitation and prevarication, 
Before the Official Liquidator, in his written 
statement, and inthis Court in examination- 
in-chief he said that it was arranged between 
himself und the managing agents that 
his shares should be paid for out of the 
directors’ fees that he would earn in the 
future and his aliowances in respect of 
travelling expenses. Towards the end of 
his cross-examiuation however, he told an 
entirely different story namely that the 
managing agents agreed to pay for his 
shares. This statement made for the first 
time in the witness box afler his exami- 
nation-in-chief had concluded is clearly 
false. It shows that heis far from being 
the simpleton he pretends to be. In his 
examination-in-chief he stated that when 
he signed the prospectus he did not know 
what a prospectus was. His admissions 
in ¢cross-examination however show clearly 
that he waswell aware of the nature of 
the document. He was. forced on other 
points in cro3s-examination into admissions 
which showed that his earlier statements 
were false. He stated that his knowledge 
of English was very limited. His obvious 
ability, however, to understand questions 


put by Counsel in English and to read 
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documents in English showed that his 


-knowledge of the language was more ex- 


tensive than he wished the Court to beli- 
eve. We are cf opinion, having considered 
all the evidence in this case, and his ap- 
pearance in the witness box, that his ex- 
planations in defence of his actions asa 
director are utterly false and that he 
was party to calculated and deliberate 
fraud in the floatation of the Company and 
in the conduct of its business. 

We now proceed to consider the question 
of the liability of Vidayarthi, Tandon, 
Gopi Nath, Rao Bahadur Kunwar Sardar 
Singh. Unders. 102 (2), Indian Companies 
Act, it is enacted that : 

“If any director of a Company knowingly contra- 
venes or permits or authorizes the contravention 
of any of the provisions of s. 101 with respect to 
allotment, he shall be [liable to compensato the 
Company and the allottee respectively for any loss, 


damages or costs which the Company or the allottee 
may have sustained or incurred thereby.” 
Further, as we have pointed out, under 
s. 103 (1) (b) it was illegalfor the Company 
to commence business until every director 
of the Company had paid the application 
and allotment money for hisshare. There 
can be no doubt, therefore, that acis of 
misfeasance have been proved against 
these four defendants. Section 235 enacts 
as follows: 
_ “Where, in the courseof winding up a Company, 
it appears that any person who has taken part 
in the formation or promotion of the Gompany, or 
any pastor present director, manager, or liquidator, 
or any officer of the Company has misapplied 
or retained .or become liable or accountable for 
any money or property of the Company, or been 
guilty of any misfeasance or breach of trust 
in relation to the Company, the Court may on the 
application of the liquidator, or of any creditor or 
contributory, examine into the conduct of the pro- 
moter, director, manager, liquidator or officer, and 
compel him to repay or restore the money or pro- 
perty or any part thereof respectively with interest 
at such rate as the Court thinks just, or to contribute 
such sum to the assetsof the Company by way 
of compensation in respect of misapplication, 
retainer, misfeasance, or breach of trust as the 
Court thinks just." 


The question we have to consider there- 
fore is to what extent these four delinquent 
directors and officers ought to compensate 
the Company? The more serious acts of 
misfeasance committed by Vidyarthi 
Tandop, Gopi Nath, and Rao Bahadur 
Sardar Singh are: (a) The allotment of 
shares by the directors without having 
received the minimum subscription or the 
money due on application for shares. (b) 
Obtaining by fraud the certificate for 
commencement of business. (c) Commenc- 
ing business although the directors had 
not paid the application and allotment 
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money due on their shares. These actions 
were a gross breach of the statutory duty 
of these defendants under ss, 10] and 103 
of the Indian Companies Act. For a wilfal 
contravention of the provisions of s, 101 
these directors are also liable to pay com- 
pensation to the Company under s. 102 (2). 

Every day the Company carried on bus- 
iness there was a continuing breach of this 
duty. Theresult of thisin law must, in 
our opinion, be that the directors had no 
right to expend one anna of the money of 
the company or to incur liabilities. Liabi- 
lities having been incurred these must 
under the law be discharged before the 
share-holders, who form the Company, can 
be compensated for the illegal expenditure 
of the money subscribed by them for their — 
shares. Unders. 235 therefore it appears 
to us difficult for these defendants to 
escape the liability to discharge every 
creditor of the Company as well as to 
return to the share-holders the money paid 
for their shares. Such payments would 
be, in our view, a contribution to the assets 
ofthe Company which by way of compensa- 
tion the Court thinks just within the mean- 
ing of s. 239. 

Under ss. 101 and 102 (2) the liability of 
those of these defendants who were direc- 
tors appears to be the same. They must 
compensate the Company and the share- 


holders for 

“any loss, damages or costs which the Company 
or the allottees may have sustained or incurred 
thereby.” 


The loss and damages directly flowing 
from the breach of duty under s, 10] 
include the loss and damage ‘occasioned 
by the carrying on of the business which 
never could have been commenced but for 
the improper allotment. The loss and 
damage would therefore appear to be the 
total losses of the Company which include 
amounts due to creditors and share-holders. 

With regara to Vidyarthi, Tandon and 
Gopi Nath, they were clearly in the fraud 
from the very commencement. Theirs were 
the brains which conceived it; theirs the 
brains which carried it out with the assis- 
tance of Sardar Singh. From the very 
commencement these three defendants de- 
termined to commit fraud. They continu- 
ed the fraudulent conduct of the bank 
right up to the day when the bank closed 
its doors. It seems to us therefore that 
the only order we can pass is that they 
must pay by way of compensation the total 
amount of losses which the bank has sus- 
tained, For,these losses they will be jointly 


* 
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and severally liable. Further there will 
be a decree against them for the costs of 
the liqnidation and of this application in 
the same terms. . 

So far as Rao Bahadur Sardar Singh is 
concerned we cannot in view of the facts 
proved hold that he is liable to any lesser 
degree. It is true that he left the con- 
duct of the business of the Company to the 
. Managing agents. Had it not been for 
his co-operation however, the Company 
could never have started business. He 
was in the fraud from the start. He knew 
not only that the Company was born in 
fraud but that it continued to exist in 
fraud. He knew that money was being 
taken from the public, who deposited 
money in and had current acccunts and 
did business with the bank, primarily for 
the purpose of paying the staff and meet- 
ing the liabilities which had been fraudul- 
ently undertaken. He assisted and co- 
operated with the.managing agents thro- 
ughout. He took no steps to stop their 
nefarious activities or to warn the share- 
holders and the public. In the circum- 
stances we hold that he .is equally 
liable with Vidyarthi Tandon and 
Gopi Nath Singh for all the losses of 
the bank (apart from the branch losses) 
and with them we hold him jointly 
and severally liable, therefore, and for 
the costs of the liquidation and of this 
application. The Official Liquidator has 
asked us not to inelude in this liability 
the losses of the bank arising out of the 
activities of the branches as the applica- 
tion in relation to these have not been 
heard. 

Counsel for this defendant does not 
deny the frets set out in the petition. 
He confined himself to the question of 
the consequences which ought to follow. 
He further admits that his client must 
be liable, the only question being one of 
amount. Article 180 of the Articles of 
Association clearly cannot protect this 
defendant or Vidyarthi, Tandon and Gopi 
Nath. They are clearly guilty of gross 
dishonesty and fraud. 

It has been urged by Counsel of 
Rao Bahadur Sardar Singh that his client 
was protected by Art. 36 of the Indian 
Limitation Act. The decisionof the Full 
Bench in Shiam Lal Jewan v. Official 
Liquidators of U. P. Oil Mills Co. Ltd. (1) 
however is that s. 36 does not apply to 
a case of this nature. In any event as 


(1) 145 Ind, Cas, 893; A I R 1933 All. 789; 6 R A 184; 
(1933) A L J*1203 (F B). 


INDIAN STATES BANK, LTD V. SARQAR SINGH 


43 


fraud has been proved the question of 


-limitation does not arise. 


The only case left for consideration is 
that of Rao Bahadur Govind Prasad. He 
was not responsible for the fraudulent 
floataion of the Company. He became a 
director in January 1931. He agreed to 
take shares and not to pay for them. He 
was a party to the insertion in the 
directors’ minute book of the forged 
minutes of the alleged directors’ meeting 
of December 29, 1930. He presided at 
the directors’ meeting when the auditors’ 
objections were dealt with. He signed 
the false statutory report and accounis. 
He sanctioned the issue of cash bonds. 
He knew the fraudulent nature of the 
Company and was a party to every act 
of the managing agents from January 1930. 


Generally he did whatever Vidyarthi 
Tandon and Co. wished him to do and 
was a puppet in their hands. He is liable 


for the losses of the bank after he tock - 


office. Taking into consideration the 
undoubted fact that he was wax in ihe 
hands of much greater scoundrels, and 
possibly ignorant of much of their fraud, 
we think he ought to pay as compensation 
the sum of Rs. 20,000. To this extent he will 
be liable jointly and severally with the 
other defendants found guilty of misfea- 
sance. 

In conclusion we wish to express our 
admiration of the work of the Official 
Liquidator, his assistant and their office 
staff. The skill and energy displayed 
by Mr. Bhagwati Shankar and Mr. 
Jawahar Lalin examining and analysing 
the books of the Company, which did not 
disclose the true position, is beyond praise. 
Through their efforts the officers of this 
fraudulent Company have been brought 
to book, and their victims we hope will 
recover the losses they have sustained. 

We accordingly hold that <A. B. 
Tandon, B. S. Vidyarthi, Gopi Nath Singh 
have ‘been guilty of misappropriation, 
misfeasance, breach of trust and that 
Kunwar Sardar Singh has been guilty 
along with them of misfeasance and 
breach of trust. By reason thereof the 
Company has suffered the loss of its 
entire paid up capital and such moneys 
as were received by the Company from 
its customers in the ordinary course of 
banking business and were due from the 
Company at the date of its liquidation. 
In assessing the amount of compensation 
we have taken into consideration the sums 


which the Official Liquidator has realis- 
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sa od from the assets of the Company which 
came into hishand. We have as against 
Kunwar Sardar Singh, not taken into 
consideration all sums which have actual- 
ly been lost by the Company in working 
the branches under local directors, whose 
cases are still pending. On careful consi- 
deration we direct that Kunwar Sardar 
Singh with Gopi Nath Singh, A. B. Tandon 
and B.S. Vidyartki, jointly and severally 
within one month from the date of this order 
do pay to the Official Liquidator of 
the Company the sum of Rs. 1,61,434-4-4 
with interest thereon, at 6 per cent. per 
annum from to-day till realisation. We 
further direct that in addition to aforesaid 
sum of Ks. 1,61, 434-4-4 the said B. S. 
Vidyarthi, A.B. Tandon and Gopi Nath 
Singh jointly and severally do pay to 
the Official Liquidator a further sum of 
Rs. 22,618-7-9, with interest thereon at 
6 per cent. as aforesaid, being the balance 
of such losses sustained by the Company 
in working the branches which were 
immediately under the charge of Local 
Boards of directors, Misfeasance proceed- 
ings against these Local Directors and 
Officers have been instituted and are 
pending. If in such proceedings any sums 
are allowed and recovered by the Official 
Liquidator from the Local Directors or any of 
them then the Official Liquidator shoald give 
credit for such sums to B. S. Vidyarthi A. 
B. Tandon, and Gopi Nath Singh, and the 
sum of Rs. 22,618-7-9 decreed by us under 
. this head will be reduced in proportion. 
This decree against B. S. Vidyarthi, A. B. 
Tandon and Gopi Nath Singh will in no 
way affect any existing liability of the Local 
Directors In any way. 


The auditors were also joined in this 
petition. They filed a written statement. 
At the commencement of the hearing on 
behalf of the auditors an offer was made 
without acceptance of any liability to con- 
tribute a sum of Rs. 10,000 to the assets of 
the Company. Under the circumstances 
we think it wasa reasonable offer and we 
granted sanction to the Official Liquidator 
to accept the same. This money has been 
paid. Nawab Muhammad Jamshed Ali 
Khan was a nominated director. He was 
accordingly not liable to take any shares, 
He was not asignatory to the Memorandum 
of Association, Articles of Association or the 
Statutory Report, nor did he take part in 
any Board Meeting. He also contested the 
Official Liquidator’s application both on 
merits andlaw, He also without admitting 
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any liability offered to contribute Rs. 2,000. 
tothe assets of the Company. This was 
In our opinion under the circumstances a 
proper offer and we granted sanction to the 
Official Liquidator to accept. it. This 

sum has also been paid. 


Ahmad Bhai Poonja was another defend- 
ant. He did not take any part in initiating 
the Company. He did not sign the Memo- 
randum of As-cciation or Aricles of Associa- 
tion. He applied for shares and actually 
paid for them. He says, and there may be 
truth in his assertion, that he was not aware 
that none of the directors had paid applica- 
tion and allotment moneys due from them. 
In September, 1930 he discovered the real 
state of affairs, and he remained on the 
Board. He hasalso filed a written state- 
inent. He also without any liability for a 
settlement offered to pay Rs. 2u,000 by 
instalments. Though his conduct was cer- 
tainly very blameworthy ? taking everything 
into consideration we thought it was prudent 
for the Official Liquidator to accept this 
offer and we granted him sanction to do so. 

We further direct that the Official 
Liquidator will give credit to Kunwar 
Sardar Singh and others who have been 
held liable to pay the sum of Rs. 1,61,434-4-4 
for the sums of Rs. 12,000, already paid by 
the auditors and Nawab Mohammad Jam- 
shed Ali Khan. The Official Liquidator 
will further give credit to Kunwar Sardar 
Singh and others of such sums as may be 
realised from time to time from Ahmad 
Bhai Poonja under the ompromise sanc- 
tioned by us. We make it quite clear that 
it has not been contended before us by any 
party and in our opinion rightly so that the 
lability of Kunwar Sardar Singh and other 
directors against whom these misfeasance 
petitions have proceeded to trial is in any 
way affected by the compromise sanctioned 
by us under the powers vested in us. 


We further hold that B. S. Vidyarthi A 
B. Tandon, Gopi Nath Singh and Kunwar 
Sardar Singh are jointly and severally 
liable to pay the entire liquidation expenses 
including the costs of these proceedings, 
and we order accordingly. Ks. 12,337-10-1 
were incurred as such expenses upto the 
date of this application. The expenses 
certified by the Court up to this day will 
also be added tothe above figure andthe 
Official Liquidator will submit an account 
for inclusion in the decree, the office and 
other expenses incurred by him up to date. 
As regards future expenses the Official 
Liquidator may apply for amendment of 
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decree or a’separate order from time to time 
as and when the expenses are incurred. 
D, - Order accordingly. 


OUDH CHIEF COURT 
Criminal Reference No. 35 of 3934 
October 12, 1934 
SMITA, d. 

MUNICIPAL BOARD, BAHRAICH— 
APPLIOANT 
VETSUS 


JWALA PRASAD—Opposite Party 

U. P. Municipalities Act (II of 1916), ss. 178, 
120 (1) (3), 267,’307—Notice of intention to erect 
building—Neglect or omission of Board to sanction 
erection—Application under ss. }€Q (3), if can be 
made after erection of building—Notice under s. 267 
—Non-compliance—Prosecution— Matters to be decided 
by Magistrate—Magistrate, if has jurisdiction to 
consider merits of decision. 

Where under 8: 178, U. P. Municipalities Act 
notice has been given to erect a building but the 
Municipal Poard neglects or omits to make an order 
under s 160 (1), the applicant should call the atten- 
tion of the Board to the matter according to the 
provisions ofs 180 (3), before erecting the building, 
An application that he has already erected the 
building in anticipation of the Board's sanction 
cannot be regarded as sn application under 
s. 180 (3) 

The Magistrate, in a prosecution under s 307, for 
non-compliance with a notice to close a latrine 
issued under s. 267, has to consider only whether 
the. accused bas failed to comply with a ‘notice 
properly issued to him, and hagno jurisdiction to 
enter into themerits of the Board's decision to 
issue the notice and reverse it. 

(The order of acquittal by the Bench of Magistrates 
was set aside and it was left to the Municipal Board to 
decide whether it‘would proceed further into the 
matter and no re-trial as recommended by the Dis- 
trict Magistrate was ordered.) 


Cr. R. by the District 
Bahraich, dated July 20, 1934. 
Mr. Ghulam Hasan, for the Applicant. 
Mr. G. G. Chatterji, for the Opposite 
Party. 

Judgment.—This is areference by the 
learned District Magistrate of Bahraich. 

The facts briefly stated are that one 
Jwala Prasad applied to the Municipal 
Board of Bahraich on January 31, 1933, 
for permission to construct a house includ- 
ing a latrine and a sandas. The appli- 
cation was not promptly dealt with, and 
‘Jwala Prasad proceeded with the erection 
of the house. One Ram Charan, a halwat, 
objected early in February 1933, to the 
construction of a sandas and a latrine, 
and .as no action was taken by the Board, 
he again called attention to the matter on 
June 14, 1933. Thereafter, the Chairman 


Magistrate, 
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and Vice-Chairman of: 
both inspected the building, and on August 
28, 1933, a notice was issued to Jwala 
Prasad to demolish the building. 

On September 3, 1933, he made an ap- 
plication to the Board, explaining that, as 
so long a time elapsed without his receiving 
any order from the Board on the application 
for permission to build the house he had 
acted in anticipation of sanction, and he 
pointed out that sanction to the construc- 
tion of a projecting verandah had in fact 
been given him. Thereafter a good 
deal of discussion went on at meetings 
ofthe Board, and it appears that several 
members were of opinion that no action 
should be taken beyond the realization of 
Rs. 5 from Jwala Prasad asa penalty. 
Thissum of Rs. 5, it seems was actually 
paid by Jwala Prasad, but it was afterwards 
returned to him. Apparenly no formal 
resolution was ever passed until Feb- 
ruary 14, 1934, when it was resolved that 
the building be sanctioned except for the 
latrine and sandas which were to be closed, 
It was further resolved that a fresh ap- 
plication for a latrine be put up before the 
Chairman for final sanction. In pursuance 
of that resolution a notice under s. 267 of 
the Municipalties Act was issed on Feb- 
ruary 21, 1934,t0 Jwala Prasad, calling 
upon him to close the privy and the 
latrine within three days. As hedid not 
comply with the requirements of the notice, 
a complaint was made against him by 
the Executive Officer of the Municipal 
Board on April 14, 1984, under ss. 247-307 
of the Municipalities Act. The case was 
tried by a Bench of Honorary Magistrates 
who acquitted Jwala Prasad. The Muni- 
cipality then moved the learned District 
Magistrate in revision and he has referred 
the matter with a recommendation that 
the acquittal be set aside and a re-trial of 


-the case be ordered. In the opinion of the 


learned District Magistrate the conclusion 
arrived at by the Bench of Magistrates 
was perverse, and the Magistrates have to 
allintents and purposes sanctioned the 
continuance of a sandas and a latrine which 
have been objected to by the Municipal 
Board on sanitary grounds and have been 
ordered to be closed. The Magistrates 
have in the opinion ofthe learned District 
Magistrate, thus trespassed on ground 
which is within the province of the Muni- 
cipal Board, and he has regarded the 
matter as being of sufficient public impor- 
tance to justify his making a reference to 
this Court. 
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There is some justification for the remarks 
made by the learned Honorary Magistrates 
with regard to the dilatory proceedings of 
the Municipal Boardin connection with 
Jwala Prasad’s application te erect the 
building in question, but, on the other 
hand Jwala Prasad could, and should 
have called the attention of the Board to 
the matter according to the provisions of 
s. 180 (3) of the Municipalities Act. The 
application hbe made on September 3, 1923, 
cannot be regarded as made under that 
section and sub-section, since by that 
time he had already erected the building. 
This he ought not tohave done until the 


Board had accorded him sanction. The 
Magistrates, however, as the learned 
District Magistrate has pointed out, 


ignored the Roard’s resolution of February 
14, 1934, which formed the basis of the 
proceedings that were taken against 
Jwala Prasad. What the Magistrates had 
to consider was merely whether Jwala 
Prasad had failed to comply with a notice 
properly issued to him. The learned 
Magistrates did not apply their minds to 
the real matter that they had to decide, 
and as the learned District Magistrate 
has pointed out, in effect reversed the 
decision of the Board upon a matter which 
was within the jurisdiction of the Board. 
In these circumstances, | set aside the order 
of acquittal which has been passed by the 
learned Magistrates. 

The only remaining question is what I 
ought to order to be done. The facts of 
this case bear a certain resemblance to 
those of a case inthe late Court of the 
Judicial Commissioner of Oudh reported 
in Municipal Board, Fyzabad v. Vidyadhart 
(1). Inthat case asin the present case, a 
Magistrate had decided a question which 


was not for hiin, but for the Municipal 
Board to decide, The learned Judicial 
Commissioner contended himself with 


setting aside the order of acquittal which 
had been passed by the Magistrate and 
left it tothe Municipal Board to decide 
whether or not it would proceed any far- 
therin the matter. That is the course 
which I think it best to adopt in the present 
case. I was informed in the course of argu- 
ments that the halwai, Ram Charan, who 
objected in the first place to the construc- 
tion of Jwala Prasad’s sandas and latrine 
has since died, and his business has ceased 
toexist. If that is correct it is a considera- 
tion that may possibly weigh with the 


(1) 63 Ind, Oas. 334; 24 O O 157; 22 Or. L J 638; 
80 Ld 616. 
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Board. italso appears from the judg- 
ment of the Magistrates that the ‘‘Oourt” 
inspected Jwala Prasad’s premises itself 
and concluded that there was nothing 
objectionable about the sandas and the 
latrine. Apparently the inspection was 
made by only one of the Magistrates, Lala 
Ganga Bishan. His opinion, ofcourse, is 
not entitled to override the opinion of Dr. 
Mohsin-ud-Din, the Health Officer, who 
saidin his evidence that he could not 
recommend the continuance of a privy 
inside the house. It is possible, however, 
that the Board may be disposed to 
re-consider its resolution of February 14, 
last, andit certainly appears that Jwala 
Prasad is entitled to some consideration 
in view of the great delay that took place 
on the part of the Board in disposing of 
his application for sanction to build, which 
delay resulted in his putting up an ex- 
pensive building ia anticipation of sanc- 
tion. However that may be, I think 
it will be sufficient if I set aside 
the order of the Bench of Magistrates and 
leave it to the Municipal Board to decide 


whether it will proceed further in dhe 
matter ornot. It is ordered accordingly. 
N. Order set aside. 


OUDH CHIEF COURT 
First Civil Appeal No. 113 of 1933 
January 11, 1935 
SRIVASTAVA AND T'HOYAS, Jd. 
Raja PIRTHIPAL SINGH AND OTHERS — 
DEFENDANTS—APPELLANTS 
VETSUS 
Rat Bahadur RAGHUBAR DAYAL 
SHUKLA— PLAINTIFF 
— RESPONDENT 
Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 141 (1) (a), (b)— Mortgage decree—Interest how 
calculated—" Principal 
interest due before 


mortgage—Interest 
suit, 


amount", whether includes 
suit on money secured by 
on cost during pendency of 


Clause (a), sub-cl. (4) ofr. 1!, O. XXXIV, 
Oivil Procedure Code, provides that interest up 
to the date on which payment of the amount 
found due is to be made under the preli- 
minary ‘decree is to be  caleulated on the. 
principal amount at the rate payable on the 
principal, or, where no such rate is fixed, at such 
rate as the Court deems reasonable. The words 
“ principal amount” as used in this sub-clause 
mean the principal money secured by the deed of 
mortgage and interest which has accrued due 
before the suit cannot be regarded as part of the 
principal amount. It is wrong to allow interest at 
the contractual rate on the entire amount 
(i. e., principal and interest up te suit) chimed 
in the suit. Similarly sub-cl. (it) ofcl. (a) provides 
that interest on the amount of costs ef the suit can 
be awarded only from the date of the preliminary 
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cecree. Interest cn the costs during the pencency 
of the euit cannot be allowed. As regards 
interest subsequent to the date fixed for payment, 
cl (b) of r.11 makes provisicn for interest on the 
aggregate ofthe principal sums syecified in cl. (a) 
and of interest therecn as calculatcd in accordance 
with ibat clause at such rate asthe Court deems 
reasonable. ‘he usval rate of interest allowed in 
such cases is 6 per cent, per annum, 

[Held, that there were no sufficient grounds for 
allowing interest at the higherrate of 9 percent. 
perannum.| R.B. Chhete Lal v. Raja Muhammad 
Ahmad Alt Khan (1), referred to. 


F. CO. A. against an order of the Sub- 
fe Lucknow, dated September 6, 
1933. : 

Mr, Hyder Husain, for the Appel- 
lants. 

Messrs. Wasim and Khaliquzzaman, for 
the Respondents, 


Judgment.—This is an appeal arising 
out of a suit based on a mortgage. The 
principal amount secured by the two deeds 
of mortgage which formed the basis of 
the claim was Rs. 1,88,532-8-3, and it 
carried interest at the rate of 10 per cent. per 
annum compoundable with six monthly 
rests. The defendants confessed judgment 
and prayed that future interest after the 
date fixed for payment should be allowed 
only at the usual Court rate of 6 per cent. per 
annum. The learned Subordinate Judge 
of Lucknow decreed the plaintiff's claim 
with costs and ordered the defendants to 
pay the decretal amount within six months. 
He further ordered that the plaintiff will 
get future interest on the entire sum and 
costs at the contractual rate till the next 
six months, and thereafter atthe rate of 9 
per cent. simple, till realization, 

The only contention urged on behalf 
of the defendants-appellants is as regards 
the interest allowed by the lower Court. 
It is contended that interest up to the 
date fixed for payment should have been 
allowed only on the principal amount 
and that interest on costs should have 
been allowed only after the date of the 
preliminary decree. and not during the 
pendency of the suit. Lastly it is con- 
tended that future interest after the date 
fixed for payment should have been 
allowed at the rate of 6 per cent. and 
not at the rate of 9 per cent. perannum. 

We think that the contentions are 
sound and reasonable. Thelaw as regards 
the payment of interest in the case of 
decrees passed on mortgages has now 
been laid down very clearly in O. XXXIV, 
r. 11 of the Code of Civil Procedure, 
cl. (a), sub-cl, (4) of that rule definitely 
provides that interest up to the date on 
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which payment of the amount found due is 
to be made under the preliminary decree 
is to be calculated on the principal amount 
at the rate "payable cn the principal, or 
where no such rate is fixed, at such rate 
as ihe Court deems reasonable. It was 
held by a Bench of this Court in R. B. 
Chhote Lal v, Raja Mohammad Ahmad 
Ali Khan (1), that the words “principal 
amount” as used in ihis sub-clause mean 
the principal money secured by the deed 
of mortgage and interest which has 
cecrued due before the suit cannot be 
regarded as part of the principal amount. 
The learned Subordinate Judge was, 
therefore, wrong in allowing interest at 
the contractual rate on the entire amount 
claimed in the suit. Similarly sub-cel. (ii) 
of cl. (a) clearly provides that interest on 
the amount of costs of the suit can be 
awarded only from the date of the 
preliminary decree, The learned Sub- 
ordinate Judge is, therefore, in error in 
allowing interest on the costs during the 
pendency of the suit. Lastly as regards 
interest subsequent to the date fixed for 
payment, cl. (b) of r. 11 makes provision 
for intersst on the aggregate of the 
priocipal sums specified in cl. (a) and of 
interest thereon as calculated in accorda- 
nce with that clause at such rate as the 
Court deems reasonable. The usual rate 
of interest allowed in such cases is 6 per 
cent. per annum. We do not think that 
any sufficient grounds have been made 
out for allowing interest at the higher rate of 
9 per cent. per annum. 

The result, therefore, is that we allow 
the appeal with costs and modify the 
decree of the lower Court in so far the 
interest from the dale of suit till the date 
fixed for payment shall be allowed at the 
contractual rate only on the principal 
amount of Rs. 88,532-8-3, and interest on 
the amount of costs of the suit shall be 
awarded at the contractual rate from the 
date of the preliminary decree. Interest 
and costs found payable on the date fixed 
for payment shall be calcalated only at 
the rate of 6 per cent. per annum simple, 
till realisation In all other respects 
the decree of the lower Court will 
stand. 


D. Appeal allowed. 
(1) 144 Ind, Cas, 983; 8 Luck, 315; 10 OW N 
173; A I R 1933 Oudh 128; 6 R O 27, 
& 
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PATNA HIGH COURT. 
Civil Revision Application No. 218 of 1954 
October 9, 1934 
SaUNDEgS, J. 
GHELA PANCHAN & Co,—PRTITIONER 
VETSUS 
MANGTULAL BAGARIA AND OTHERS 
OPPOSITE PARTY 

Evidence Act {I of 1872), s i14—Documenis not 
produced by litigant and not pressed by other party 
— Presumption, if any arises. 

It is open to a litigant to refrain from produc- 
ing any documents that he considers irrelevant. 
Ifthe other litigant is dissatisfied, it is fur him 
to apply for an afidavit of document and he can 
obtain inspection and production ofall that appear 
to him in such affidavit to be relevant and proper. 
If he fails todo so, neither he nor the Court at 
his suggestion is gntitled todraw any inference as 
to the contents ofany such documents, Bilas Kunwar 
v. Desraj Ranjit Singh (1), relied on. 

C. R. App. from an order of the Subordi- 
nate Judge, Dhanbad, dated April 12, 1934. 

Messrs. A. B. Mukherjee and S. ©. 
Mazumdar, for the Petitioner, 

Judgment.— This is an application for 
revision of an order of the Subordinate 
Judgeof Dhanbad under O. XXI, r. 49 of 
the Civil Procedure Code. 

The opposite party Mangtulal Bagaria 
obtained a decree against two persons 
Deoram Jetha and Karsan Jetha in 1931, 
and in execution of it applied for an 
order charging with the sum due to him 
the interest ofthe judgment-debtors as 
partners in a Colliery Company known 


as the Ghela Panchan and Company's 
Jairampur and Lower Jairampur Col- 
liery. 


The petitioner is Ghela Panchan. He 
objected to execution being taken in 
respect of the partnership alleged by the 
decree-holder, contending that he and 
his sons are the sole proprietors of the 
concern. As proof of the partnership, the 
decree-holder exhibited a certified copy 
of a registered deed of relinquishment by 
means of which the widow ofone Khora 
Ramji on behalf of her two minor sons 
yeleased in favour of ihe father of the 
judgment-debtors a share in the partner- 
ship of one anna and one-tenth out of a 
fiive and a half anna share said to have 
belonged to Khora Ramji. Relying 
mainly on this document and on the omis- 
sion on the part of the petitioner to produce 
the books of the firm which he admitted 
would show the names of the partners, 
the learned Subordinate Judge made the 
order in favour of the decree-holder 
against which this application has been 


made. 
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The deed of relinquishment is not a 
document of iitle, and it is contended on 
behalf of the petitioner that it is of no value 
as evidence against him without oral 
evidence given by persons who were par- 
ties to it, and that it certainly does not 
amount to proof that Khora Ramji was a 
partner of the firm. As regards the 
failure of the petitioner to produce the 
firm’s books, it is argued that the Court 
was not justified in presuming that the 
books would showthat Khora Ramji was 
a pariner, and that the judgment-debtors 
are now pariners, when the petitioner, 
was not called upon to produce the books, 
In support of the latter contention, the 
learned Advocate for the pelitioner refer- 
red to the following passage in a decision 
of the Judicial Committee of the Privy 
Council in Bilas Kunwar v. Desraj ltanjit 
Singh (1) with reference to books of account 
not produced by the plaintiff: ; 

“It is open to a litigant to refrain from pro- 
ducing any documents that he covisiders irrelevant, 
lf the other litigant is dissatisfied, it is for him 
to apply for an affidavit of document and he can 
obtain inspection and production ofall that appear 
to him in such affidavit to be relevant and proper. 
If he fails so todo, neither he nor the Court at 
bis suggestion is entitled to draw any inference 
as to the contents ofany such documents”. 

In my opinion there is substance in 
both the grounds of objections taken 
against the order of the learned Subordinate 
Judge. 

The learned Advocate for the petitioner 
wants only an order of remand to enable 
the petitioner to examine either the widow 
of Khora Ramji or hissons, or both, with 
reference to the deed of assignment and 
to produce such of the firm’s books as the 
decree-holder may call for. This seems to 


-be reasonable for I donot consider that 


it has been satisfactorily established by 
the evidence already given, namely, the 
deed of relinquishment and the testimony 
of the decree-holder, that Khora Ramji was 
a partner of the firm. 

The order is accordingly set aside and 
the cate is remanded for admission of 
such further evidenee as the parties 
may desire to adduce. There will be - 
no crder as to the costs of this application, 


D. Order set aside. 

(1) 36 Ind. Cas. 209; 37 A £57; AI R.1915 PO 96;- 
421A 202; 19 O W N 1207;29 M L J 385; 2LW 830: 
18M LT 218; 13 A L J 991; 17 Bom. L'R 1006; 2% 
OL J 516; (1915) M W N 757 (P OC), 
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LAHORE HIGH COURT 
Second Civil Appeal No. 908 of 1933 
January 9, 1984 
HILTON, J. 
ABDUL RAZAQ anp OTHERS - PLAINTIFFS— 
; APPELLANTS 
VETSUS 
LASHKAR AND OTHERS—DEFEN DANTS 
— RESPONDENTS 

Benamidar— Right to sue—If can mainiain a suit 
against all persons except beneficiaries. 

Benamidars can maintain a suit against all 
persons except the beneficiaries, anda Oivil Court 
has no power to decline to enforce a transaction on 
the ground that it was really intended to benefit 
a person other than the plaintif, Gur Narain v, 
Sheo Lal (1), Mafizuddin Howaladar v. Mohamad 
Islam Chowdhury 2), Nand Kishore v. Ahmad Ala 
(3), Bachcha v Gajadar Lal (4), Yad Ram v. Umrao 
Singh (5), Parmeshwar Dat v, Anardan Dat (6), 
Ravji Appaji v Mahadev Bapuji (T) and Jahan 
Khan v Dalla Khan (8), relied on, . 


S.C. A. from a deeree of the District 
Judge, Ferozepore, dated February 11, 1933. 

Mr. Jiwan Lal Kapur, for the Appel 
lants. 

Mr. R. P. Khosla, forthe Respondents. 

Judgment.- On December 12, 1328, 
the defendants mortgaged the suit land 
for Rs. 1,600 to the plaintif. Ram Kishan 
and Ram Saran were the creditors of 
defendants. The suit for the plaintiffs 
is for possession ofthe land on the ground 
that after taking possession under the 
mortgage they had been wrongfully dis- 
possessed by the defendants. The suit 
has been dismissed in” both the Courts 
below and the plaintiff appeals. 

The learned District Judge held that 
as regards the plaintiffs, the transaction 
was a fictitious. one having been made 
for the benefit of Ram Kishan and Ram 
Saran and not for the benefit of the 
plaintiffs and that the plaintiffs under- 
took no- liability under the transaction. 
He also held on the facts that considera- 
tion for the mortgage proceeded from Ram 


. Kishan and Ram Saran and that they 
dealt with the land after the mortgage. 


He also held that no payment of the 
debt due by the defendants to Ram 
Kishan and Ram Saran has been made, 
He agreed in dismissing the suit only on 
the ground that the plaintiffs were not 
the real mortgagees. 

In this appeal by the plaintiffs the only 
mortgagees urged is 
tinding of that the plaintiffs are benamidars 
they can maintain the suit and enforce 
the mortgage in a case where, as in the 
present, the real beneficiaries Ram Kishan 
and Ram Saran are nob contesting their 
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. a suit against 


that even on the 
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right. In support of this contention thei? 
learned Counsel has relied upon Gur 
Narayan v. Sheo Lal Singh (1), Mufizuddin 
Howaldar v. Mohamad Islam Chowdhury 
(2), Nand Kishore v. Ahmad Ala (8), Bachecha 
v. Gajadar Lal (4), Yad Ram v. Umrao 
Singh (5), Parmeshwar Dat v Anardan Dat 
(6)and Ravji Appaji v. Mahadev Bapuji (1), 
and other authorities which fully support 
his view that benamidars can maintain 
all persons except the 
beneficiaries. Further he has relied upon 
Jahan Khan v. Dalla Khan (8), to the 
effect that a Civil Court has no power to 
decline to enforce a transaction on the 
ground that it was really intended to 
benefit a person other than the plaintiff. 
In view of these authorities, I hold that 
the finding of the lower Appellate Court 
to the effect that the plaintiffs cannot 
sueceed onthe ground that they are not 
the real mortgagees is Incorrect. I accept 


‘the appeal and setting aside the judgments 


and decrees of the Courts below. I grant 
the plaintiffs a decree with costs in all 
Courts for possession as mortgagees of the 
suit land against the defendants. 

D. Appeal allowed. 

(1) 49 Ind. Cas. 1; AIR 1918 P O 140; 461A 
1: 460566; 17 ALJ 66; 36 MLJ 68; 9L W 333; 
930 WN 521; ŁU PL R(PO)1; 12 Bur, L T 122 


P 0). 
l 0) 61 Ind. Cas. 741; AIR 1923 Oal. 281. 
(3) 18 A 69; A W N 1895; 160, 
(4) 28 A 44; 2 A LJ 702; A WN 1905, 173, 
(5) 21 A 380. 
(6) 25 Ind Oas. 507; AIR 1915 All, 10; 37 A 


113. 
(7) 22 B 672. 
(8) 142 P R 1907; 48 P L R 1908. 





“ ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 1423 of 1931 
December 7, 1933 
BENNET AND BAJPAI Jd. 
RAGHUNATH RAM AND oTHERS— 
PLAINTIFFS —~APPELLANTS 
Versus 
LACHMAN RAI ano OTHERS —DEFENDANTS 
— RESPONDENTS 

Contract Act (IX of 1872), sa, 62, 24-—-Mortgage— 
Subsequent sale in liew of amount due—Relinguish- 
ment of sir rights in gemindari property—Relinquish- 
ment, validity of —Agra Tenancy Act (III of 1926), 
s. 15 (1) —~-Relinguishment under s. 15, if forbidden 


by law. 

The defendants who were members of a joint 
Hindu family borroweda sumof money under a 
simple mortgage deed on November 10, 192}, from 
the plaintiffs. Subsequently on June 10, 1930, a sum 
of Rs. 1,000 was due from the defendants on ac- 
count of the principal and interest under this mort- 
gage-deed, anda sale-deed] was executed by the 
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defendants on June 10, 1930, in {favour of plaintif 
No, 3, amember ofthe joint Hindu family of the 
plaintifs, The sale-deed was in lieu of the amount 
of Rs. 1,000. The sale deed purported to transfer 
114 acres of zemindari property of .the defendants. 
On the same date there was a deed of relinquish- 
ment executed by the defendants of their sir rights 
in the sir which appertained to the 1°14 acres of 
zemindari land. Subsequently the defendants did 
not give actual possession of the plots and the 
plaintiffs accordingly brought a suit asking for the 
following reliefs: (a) that the plaintiffs should re- 
ceive actual possession ofthe plots with damages; 
(c: that if actual possession and damages are not 
granted then a decrees under O. XXXIV, r. 4, Civil 
Procedure Code, should be passed on the original 


simple mortgage of November 10, 1924, with mesne 
profits : 

Held, that it could not be said that there was a 
debt which remained subsisting and for which a 
new securify had been accepted. On the contrary 
the debt came toanend when it was satisfied by 
the payment of Rs. 1,000 on June 10,1930. By that 
transaction no further debt remained due between 
the parties and the sale terminated the mortgage. 
Si Chandi Lal v.Sheoraj Singh (1), distinguish- 


Held, also that there was nothing in sub-s. (1) to 
8. 15, Agra Tenancy Act, forbidding such a relin- 
quishment and did not affect 5.14 by which ex- 
proprietary rights arise. 

Section 24, Contract Act, does not apply to a 
transfer of immovable property and ihe language of 
ss. 20 and 21, Agra Tenancy Act does not. justify 
the inference that such atranfer has been express- 
ly forbidden and prohibited by law. 


5, 0. A. from a decision of the Sub- 
Judge, Benares, dated August 18, 1951. 

Mr. Harnandan Prasad, for the Appel- 
lants. 

Mr. K. C. Mital, for the Respondents. 

Bennet, J.—This is a second appeal by 
the plaintiffs whose suit has been dismiss- 
ed by both the lower Courts. The plaintiffs 
in their plaint set forth that the defend- 
ants were members of a joint Hindu family 
and that they borrowed a sum of money 
under the simple mortgage-deed, dated 
November 10, 1924, from the plaintiffs, the 
mortgagors being Melhu Rai and Lachman 
Rai and the mortgagee being Kolaram. 
Subsequently on June 10, 1930, a sum of 
Rs, 1,000 was due from the defendants on 
account of the principal and interest under 
this mortgage-deed, and a sale-deed was 
executed by the defendants on June 10, 
19..0, in favour of plaintiff No. 3, a mem- 
ber of the joint Hindu family of the plaint- 
ifs. The sale-deed was in lieu of the 
amount of Rs. 1,000. The sale-deed pur- 
ported to transfer 1°14 acres of zemindari 
property of the defendants. On the same 
date there was a deed of relinquishment 
executed by the documents of their sir 
rights in the sir which appertained to the 
1'14 acres of zemindari land. Subsequently 
the defendants did not give actual posses- 
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sion of the plots and the plaintiffs accord 
ingly brought a suit asking for the follow 
ing reliefs; (a) that the plaintiffs should 
receive actual possession of the plots with 
damages (c) that if actual possession and 
damages are not granted then a decree 
under O. XXXIV, r. 4, Civil Procedure 
Code, should be passed on the original 
simple mortgage of November 10, 1924, 
with mesne profits. 

The suit was resisted on the ground that 
actual proprietary possession of the zemin- 
dari share sold had been given to the 
plaintiffs and that the defendants were 
in possession as ex-proprietary tenants, and 
that the plaintiffs had no right to obtain 
possession of the actual plots. Both the 
lower Courts dismissed the suit of the 
plaintiffs. In this Court an issue was fram- 
ed and remitted to the Court below as 
follows: 

“Whether the sale-deed and the relinquishment form 


part of one agreement within the meaning of s. 2 (e), 
Contract Act ?” 


The finding of the lower Appellate Court 
is in the affirmative. The question was 
then argued as to how the finding would 
affect the suit. On behalf of the plaintifis 
it was argued thata relinquishment of ex- 
proprietary rights made as one agreement 
with the sale-deed of zemindari property 
is contrary to law, that is s. 15, Agra Ten- 
ancy Act, Act III of 1926, and therefore that 
as this is contrary to law,the object of the 
agreement was not lawful and the sale-deed 
and the deed of relinquishment were in- 
operative under s. 23, Contract Act. Re- 
ference is also made by learned Counsel to 
s, 24, Contract Act, which provides 

“Tf any part ofa single consideration- for one or 
more objects, or any one or any part of any one of 


several considerations for a single object is unlawful, 
the agreement is void,” 


Learned Counsel then proceeded to refer 
to a ruling of their Lordships of: the 
Privy Council reported in Har Chandi 
Lal’ v. Sheoraj Singh (1). In that, 
ruling there was a mortgage of 
1876 by a deceased person and in the 
year 1887 his widow and his nephew who 
also owned a share in the village exe- 
cuted two mortgages partly in lieu of the 
debt of the mortgage of 1876 which was 
then handed back tothe mortgagors. Sub- 
sequently it was held that the mortgage 
of 1¢87 did not bind the widow. Their 
Lordships held that the intention of the 

(1) 39 Ind. Cas 343; AIR1916 P © 68,441 A 
60; 39 A 178; 32 M LJ 241; 15 ALJ 2293-1 PLW 
330; 5 PI. W 502; (1917; M W N 260,250 LJ 316; 


21 OW N 765; 19 Bom. LR 444: 21 M L T 292 
(P 0), . 
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mortgagee after the two deeds of 1887 
were executed was to accept in them a 
new security, but that Intention was en- 
tirely frustrated by the fact that the deeds 
of 1887 were held to be not binding on the 
widow; andit was notin accordance with 
equity and good conscience that the res- 
pondents, who had successfully maintained 
that the transaction embodied in the deeds 
of 1887 was not binding on the widow and 
consequently did not bind them as the 
heirs of her husband, should now claim 
the benefit of that transaction as a release 
of the mortgage of 1876. Their Lordships, 
therefore, in the events that had hap- 
pened were of opinion, that the mortgage 
of 1876 was wholly unaffected by the 
mortgages of 1887. But this ruling differs 
in certain points from the case before us. 
One .point of difference is that their Lord- 
ships held that the debt remained sub- 
sisting and that what had changed was 
the fact thatnew security had been given. 
On p. 185* it isstated : 

“It is of course true that the mortgagee’s 


intention at the time when the two deeds of 1887 
were executed was toaccept a new security.” 


In the present case it cannot be said 
that there was a debt which remained 
subsisting and for which a new security 
had been accepted. On the contrary the 
debt came to an end when it was satis- 
fied by the payment of Rs. 1,000 on June 10, 
1930. By that transaction no further debt 
remained due between the parties and the 
sale terminated the mortgage. If instead 
of a sale-deed afurther deed of mortgage 
had been taken then the circumstances 
would have been parallel to the case 
before their Lordships of the Privy Council. 
We consider that because the debt did 
not subsist after June 10, 1930, therefore, 
a distinction must be drawn between the 
two cases. A further distinction wuuld 
arise that in the case before their Lord- 
ships the new mortgage was wholly in- 
uffective because the widow was in posses- 
sion of the whole share of the deceased 
and it was held that the mortgage was 
not binding on her. ln the present case 
it cannot be claimed that the plaintiffs 
have obtained nothing out of the transac- 
tion of June 10, 1930, because that trans- 
action has transferred to them the posses- 
sion of the proprietary share. Learned 
Counsel for the respondents further pointed 
out that s.15, Agra Tenancy Act, did not 
forbid the relinquishment of ex-proprietary 


*Page of 39 A.—[ Ed.] 
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rights, That section provides in sub-s. (1) 
as follows: 

“Except as provided in sub-ss. (2), (3) and (4), no 
sale of sir or agreement, relinquishment or other 
transaction having the effect of a surrender or relin- 
quishment of ex-proprietary rights executed or car- 
ried out within six months immediately preceding 
or succeeding a transfer of proprietary rights, shall 
affect or detract from the rights created by s. 14.” 

That is, there is nothing in the sub-sec- 
tion forbidding such a relinquishment but 
it is provided that the relinquishment if 
made within six months of the transfer 
shall not affect s. 14 by which ex-prc- 
prietary rights arise. In other words the 
relinquishment would be void. 

There is a further provision in sub-s. 2 
of s. 15 for the landlord to apply for sanc- 
tion for the relinquishment if he desires 
to make it within the period of six months of 
the transfer, and if that application is sanc- 
tioned by the Assistant Collector in charge 
of the Sub-Division, then the relinquishment 
will be effective. No general rule of law 
therefore, is laid down that a relinguish- 
ment isan act forbidden by law. Learned 
Counsel for the respondents, therefore, 
claims that the relinguishment is not an 
unlawful object, and the agreement to 
relinquish would not come. under s. :23, 
Contract Act, The two provisions of that 
section which it is claimed for the ap- 
pellants would apply are cases where the 
agreement is forbidden by law or is of 
such a nature that, it permitted, it would 
defeat the provisions of any law. It was 
claimed for the appellants that the re- 
linquishment, if permitted, would defeat 
the provisions of s. 15, Agra Tenancy Act. 
We do not think that this argument 1s sound 
What is provided ins. 15, Agra Tenancy Act, 
ig that in general the relinquishment will 
be void, if carried out within six months 
of the transfer. The execution of a relin- 
quishment will not in any way defeat the 
provisions of that section. Itis for the 
persons interested to ask the Courts to ap- 
ply the provisions of that section. The case 
would be otherwise where there is a deli- 
nite provision of law that a certain 
thing must not be done and where an 
agreement is made to do that thing. 


It was further pointed out by learned 
Counsel for the respondents that s. 24, 
Contract Act, is not applied by the Trans- 
fer of Property Act to transfers of im- 
movable property. Section 6 (A), Transfer 
of Property Act, applies s. 23, Contract 
Act, buts. 24, is not applied, We consider, 
therefore, that the argument for the appel- 
Jants that under s. 24, the sale-deed 
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would be void because the agreement to 
relinquish was unlawful and because 
the two agreements had one consideration 
is an argument which is unsound. 

It was further argued by learned Counsel 
for the respondents that the provisions of 
the Contract Act apply to agreements but 
donot apply to transfers of property in 
general, and for this he relied on the Full 
Bench ruling of this Court reported in 
Dip Narain Singh v. Nageshar Prasad (2). 
In this it was held that the cases of mere 
contract are governed by the provisions 
of the Contract Act and cases of transfer 
of immovable property are governed by the 
Transfer of Property Act. It was further 
held in that ruling that s. 24, Contract. 
Act, had not- been made applicable to 
transfers of immovable property. That case 
was in regard to attempted transfers by 
tenants of their rights which were in- 
capable of being transferred as laid in 
ss. 20 and 21, Agra Tenancy Act, II of 
1901. It was held that the language of 
those sections does not justify the inference 
that such a transfer has been expressly 
forbidden and prohibited by law. We 
consider that this argument will also 
apply to the case of a relinquishment 
under s. 15, Agra Tenancy Act, ActIII of 
1926. 

For the reasons given above we consider 
that the case for the plaintiff-appellants 
fails and we dismiss this second appeal 
with costs, 

N. Appeal dismissed. 

(2) 122 Ind. Oas. 672; A IR 1930 All. 3; (1930) A 
L J 45; Ind. Rul. (1930) All, 328; 14 R . D46; 52 A 
338 (E B). - 
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LAHORE HIGH COURT 
Second Civil Appeal No. 15 of 1932 
February 27, 1934 
BHIDE, J. 

BELLI AND oTHERS—PLAINTIFES— 
APPELLANTS 
VETSUS 
BELI RAM AND OTHERS— DEFEN DANTS 
— RESPONDENTS 

Punjab Tenancy Act (XVI of 1887), s.77—Suit for 
declaration of title and possession, by landlord, 
on the deathof occupancy tenant—Mortgagees in 
possession impleaded—Suit if cognizable by Civil 
Court against morigagees—HEvidence Act (I of 172), 
s. 116—Tenant— Possession not surrendered—I f can 
dispute landlord's title. 

Where the mortgagees in possession are also 
impleaded ina suit by a landlord for declara- 
tion of title and for possession of the land on the 
death of the occupancy tenant, the suit is not 
cognizable by Oivil Oourt as against the mortgagees 
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but only bythe Revenue Court, Changu Mahomad 
v Bakhsh (1), relied on. Nizam Din v. Wazir Begam 
(2), distinguished., 

It is not open tothe tenant (or his successors) 
to dispute the landlord's title at the commence- 
ment of the tenancy on any ground whatever, 
without first surrendering possession Bilas 
Kunwar v. Desraj-Ranjit Singh (3) and Venkata 
Chetty v. Aiyanna Gousiden (4), referred to. 

S. O. A. from a decree of the District Judge, 


Hoshiarpur, dated October 30, 1931. 


Mr. H. C. Kumar, for the Appellants. 

Mr. S. L. Puri, for the Respondents. 

Judgment.—This second appeal arises 
out of a suit by some of the landlords, for a 
declaration as regards their title or in the 
alternative for possession of the land, held 
by an occupancy tenant, named Daya Ram, 
who had died without issue. The land was 
mutated in favour of Kenhya, Kirpa and 
Dhani Ram, reversioners of Daya Ram, and 
the mutation was assented to by several of 
the landlords. Badna, one of the landlords, 
also took a lease of 13 kanals out of the 
land from Kenhya, Kirpa and Dhani Ram. 
Subsequently, however, on the death of 
Badna, his sons instituted the present suit 
for possession of the land left by Daya 
Ram on the ground that Kenhya, Kirpa 
and Dhani Ram were not the rever- 
sioners of Daya Ram and that in any case 
their common ancestor had not occupied the 
land. During the course of the suit three 
other landlords were made plaintiffs. 
Most of the land was in possession of three 
mortgagees and these were joined as 
defendants. The mortgagees pleaded that 
so far as they were concerned, the sult was 
not cognizable by a Civil Court and this 
contention has been upheld by the Courts 
below. Kenhya, Kirpa and Dhani Ram 
who were the real contesting defendants 
sought to prove that they were reversioners 
of Daya Ram and that the land was held 
by the common ancestor of themselves 
and Daya Ram. The learned District 
Judge has, however, held that it was not 
proved that the land in dispute was 
occupied by any common ancestor and on 
this finding which is now final, it is 
evident that Kenhya, Kirpa and Dhani 
Ram have no right to succeed to the 
occupancy tenancy under s. 99 of the 
Punjah Tenancy Act. Out ofthe plaintiffs, 
however, three are the sonsof Badna, who 
as stated above had executed a lease with 
respect to 13 kanals infavour of Kenhya, 
Kirpa and Dhani Ram. Asa result of this 
lease, the learned District Judge held 
that the sons of Badna were estopped 
from challenging the title of Kenhya 


~ 


‘Is supported 


sufficient to establish the tenancy. 
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Kirpa and Dhani Ram according to the 
provisions of s. 116 ofthe Indian Evidence 
Act. As regards the other land, it was 
held that the plaintifs were not in 
possession and were consequently not 
entitled to sue for a mere declaration of 
their rights as they had done. The suit 
was consequently dismissed by the learned 
District Judge, and it isfrom this deci- 
sion that the present appeal has been pre- 
ferred. 

So far as the mortgagees are concerned, 
the decision of the learned District Judge 
that the plaintiffs’ claim as against them 
was cognisable by a Revenue Court only 
by Changu v. Mahomed 
Bakhsh (1), and this point was in fact, 
conceded before the learned District Judge. 
The learned Counsel for the appellants has 
drawn my attention to Nizam Din v. 
Wazir Begam (2), but the question of 
jurisdiction was neither raised nor 
considered in that case and hence that 
ruling is of no assistance so far this point is 
concerned. 

The learned District Judge has found 
that three of the plaintiffs, viz., the sons of 
Badna were estopped, under s.116 of the 
Evidence Act, from denying the title 
of Kenhya, Kirpa and Dhani Ran, as 
Badna had executed a lease in their favour. 
It was urged that this lease was inadmis- 
sible in evidence for want of registration, 
but there is nothing in the wording of the 
document to support the contention that the 
lease wasof a permanent character and 
hence required registration. 

Besides these three plaintiffs are shown 
in the revenue records also as tenants-at- 
will of Kenhya, Kirpa, etc., and the entries 
in the revenue records would also be 
The 
learned Counsel: for these plaintiffs next 
urged that it was open to them to show 
thatthe lease had been executed under a 
mistake of fact and was, therefore, void. 
But it seems from the wording of the lease, 
that Badna was “let into possession” by 
Kenhya, Kirpa, ete. (the land having been 
surrendered and then taken back again 
from them) and in such circumstances it 
would appear that it is not open to the 
tenants (or his successors) to dispute the 
landlords’ title at the commencement of the 
tenancy on any ground whatever, without 
first surrendering possession; cf. Bilas 


(1) 8Ind Oas. 666; $2P R 1912; 58P L R 1911. 
(2) 
32 PLR 183. > 
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131 Ind. Oas. 342; A I R 1931 Lah. 211; 11 L 716;° 
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Kunwar v. Desraj Ranjit Singh (3), Venkata 
Chetty v. Aiyanna Gousiden (4). The 
plaintiffs’ contention that Kenhya, Kirpa 
etc., were not entitled to succeed to Daya 
Ram under s. 59 of the Punjab Tenancy 
Act meansan attack on their title ab the 
commencement of the tenancy and hence 
it seems to me that they are not entitled to 
raise that point until and unless they first 
surrender the 13 kanals of land taken on 
lease by Badna from Kenhya, etc. 

Asto the rest of the land, the plaintiffs 
being out of possession, the learned District 
Judge has’ held that they were not 
entitled to sue for possession. The learned 
Counsel for the appellants urged that the 
plaintiffs had also asked for “possession in 
the alternative, but the learned District 
Judge has pointed out that the snit was all 
along treated as a declaratory one, and only 
a Court-fee of Rs. 10 appears to have been 
paid on the same basis. It was urged that 
this fee would be sufficient to cover the 
relief as to possession also. But the 
plaintiffs had to sue (i) for a declaration 
only in respect of 18 kanals of land which 
was in. possession of three of the plaintifis 
as lessees, and (ii) for possession of the rest 
of land. The Court-fee paid cannot 
obviously cover both the reliefs. 

In view of the above facts, I see no 
valid ground for interference with the 
decision of the learned District Judge in 
second appeal. But as the decision 
proceeds largely on technical grounds, while 
dismissing the appeal, I leave the parties 
to bear their costs of this appeal. 

D. Appeal dismissed. 

(3)30 Ind Oas. 299; AIR1915 PO 96; 42 I A 
219-37 A 557: 19 O WN 1207;29 M L J 335; 2 
LW 830; 18 M LT 248; 13A L J 931; 17 Bom. L 
R 1006; 22 0LJ 516; (1915) M WN 757 (PO. 

36 Ind. Cas. 817; AL R 1917 Mad. 789; 40 
M 561; 31M LJ 712; 29M LT 457; (1917) M WN 
55; 5 LW 304. 
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RANGOON HIGH COURT 
First Civil Appeal No. 10 of 1933 
February 2, 1934 
Pace C.J. AND Das J. 
UNIVERSAL FIRE AND GENERAL 
INSURANCE, COMPANY, LIMITED— 
DEFENDANT —APPELLANT 
Versus 
SHUP SHIN HTAI—Puatntive— 
RESPON DENT 
Insurance— Policy lapsing -Money paid to canvass- 
ing agent of local agent—Provisionai receipt for new 
policy—-New policy not issued—Loss by fire of goods 
—Misappropriation by canvassing agent —~Insurance 
Company, if liable. 
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The plaintiff insured the stock-in-trade in his 
shop on a policy issued by the appellant Company 
but the policy not having been renewed, lapsed. 
He then paid a sum of money toa canvassing agent 
of the local agentsof the appellant Company pre- 
sumably for the purpose of effectinga new policy. 
The canvassing agent gavehim a provisional receipt 
for a new policy. The money was not paid to the 
local agents and no new policy was issued, On the 
goods being destroyed by fire, the plaintiff claimed 
the insurance money from the appellant Company 
alleging that the receipt given him by the canvassing 
agent amounted to a renewal of the policy. : Another 
receipt also purporting to be signed by the local 
agents was relied on as being for renewal of the 


olicy: 
H old, that the receipt given by the canvassing agent 
did notrefer to the renewalof the lapsed policy but 
toa proposalfora new policy while the second 
being a forgery did not bind the local agentsand that 
in the circumstances the receipt of the money by 
the canvassing agent was not binding on the ap- 
pellant Company and hence the plaintiff's claim 


failed. 
F. ©. A. from the decree of the District 
Court of Mandalay in Civil Regular 


Suit No, 32 of 19382. 

Mr. Doctor, for the Appellant. 

Mr. Sanyal, for the Respondent. 

Page, C. J.— With all due respect to 
the learned District Judge in my opinion 
this is a plain case. The plaintiff insured 
the stock-in-trade in his shop at 28th 
Street, Mandalay, on a policy issued by the 
appellant Company, from June 9, 1930, 
to the June 9, 193]. On June 9, 1931, the 
policy, not having been renewed, lapsed. 
The plaintiff stated that after the policy 
had cometoan end one O. Chein War, 
purporting to act asa canvassing agent 
of the Indo-Burma Underwriters, Limited, 
(the local agents in Burma of the appel- 
lant Company,) told him that the policy 
had lapsed, and suggested to the plaintiff 
that he should pay to him Rs. 112-8-0 for the 
purpose of effecting a new insurance. 
This the plaintif did, and Chein War then 
gave him a receipt for Rs. 112-80. The 
receipt is Ex. B, which as was conceded 
by the learned Advocate for the respondent 
was referable not to a renewal of the 
policy buttoa proposal fora new policy. 
Indeed, in the receipt itself there is a note 
which makes the matter clear;— 

“This is a provisional receipt. Cover note and 
policy will be delivered in due course This 
official receipt is only recognized. Oover note 
holds good until arrival of policy. The holder 
of this receipt is not insured until proposal form is 
approved atthis office. In the event of refusal, 
amount will be refunded.” 

No cover note or policy was sent to the 
plaintif, and from and after June 9, 
1931, the plaintiff was uninsured. 

According to the plaintiff's evidence 
Chein War, on handing this receipt to him 
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stated thata formal receipt and policy 
would besent. by the appellant Company 
in about 25 days; but as I have stated no 
covering receipt or policy was forwarded. 
On August 27, 1931, the whole of the stock- 
in-trade in the plaintiff's shop was destroy- 
ed by fire. The appellant Company re- 
pudiated liability, and on August 4, 1932, 
the present suit was filed. 

Ido not pause to consider whether under 
cl. 10of the policy the claim of the plaintiff 
couldbe maintained notwithstanding that 
the conditions set out inthat clause were 
not fulfilled, because in my opinion the 
appeal can be disposed of on another 
ground. The plaintiffs claim as set out in the 
plaint is based upon Ex. B. In paras. 2 and 
3 it was alleged:— 

“2. That on and from June 9, 1931, to June,9, 1932, 
the plaintiff had his stock-in-trade of the shop 
insured with the defendant Company represented 
by their then agents in Burma, the Indo-Burma 
Underwriters, and through their local agent O. Chein 
War under policy No. 19085 for Rs. 15,000. 

3, That the above policy was renewed for the last 
time on July 9, 1931, fora period of one year, as 
per: copy of receipts hereunto.” 

Now, when Ex -B .was produced to the 
plaintif’s Advocate, it must have been 
obvious that as Ex. B was dated July 9, 
1931, it was inaccurate to state in para. (2) 
of the plaint that the plaintiff was insured 
from June 9,1931, and thereupon the clerk 
of the learned Advocate changed June9, 
1931 in para. (2) to July 9, 1931, making 
that paragraph accord with para. (3) and 
also with the date in Hx. B. It is plain, 
therefore, that the claim of the plaintiff 
was upon the footing that under Ex. B 
he was insured, either because thereby 
the old policy had been renewed or a 
new policy had been effected. Exhibit B, 
however, did not and did not purport to 
effect anew policy or a renewal of the 
old policy. In these circumstances the 
plaintiff changed his front, and claimed 
at the trial that he was entitled to prefer 
a claim against the appellant Company 
upon the footing that the original policy 
No. 19085 had been renewed by Ex. O. 
Exhibit C was in this form: 


THE UNIVERSAL FIRE AND 
GENERAL INSURANCE: OMPANY, 
LIMITED. 

(Indo-Burma Underwriters, Limited, 
Agents at Rangoon.) 

Renin aL Recerpr No. 2618 
Received from Messrs, Shin Htai of Mandalay, 
28th Street, Mandalay, 13th day of June 1931, the 
sum ofrupees one hundred and twelve and anna 
eight only being the renewal premium and stam 
duty under policy No 19085 -covering stoc 
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£. F. known as Holding No.1, Bl No. 591 situate 
at 28th Street, Mandalay. Renewed for12 months 
from June 9, 1931, to June 9, 1932, for rupees fifteen 
thousand only. 


Premiumat 3 Rs. 112-3.-0, 


For the Indo-Burma Underwriters, 


Limited, 
Sd. (name illegible). 
Managing Director, 
Agents “ 

According to the plaintiff's testimony 
this document was handed to him some 
time after Ex. B had been received. But 
it isnow common ground that Ex. Cis 
a clumsy forgery. From the evidence of 
Mr. Alibhoy Muhammad, the Managing 
Director of the Indo-Burma Underwriters, 
Limited, it appears that— 

“This policy was never renewed by us as agent 
of the defendant Oompany. The policy No. 19035 
was never renewed by therenewal receipt No. 2648 
or by any other receipt at any time by us. My 
Oompany as agent of the defendant Company issued 
the renewal receipt No 2648 on April 5, 1930, in 
respect ofpolicy No. 19013 in favour of Maung 
Aung and Ma Mai of Mandalay for rupees five 
thousand only. My Company as agent of the defend- 
ant Company did notreceive the renewal premium 
as Shown in the receipt No, 2648 produced by the 
plaintifi ki 

How it can reasonably be contended in 
these circumstances that Ex. O effected 
a renewal of policy No. 19085 passes 
my understanding. Itis common ground 
that this piece of paper is a tissue of 
lies. Almost every word in the body of it 
which is not printed is an apparent forgery. 
It is obvious from a perusal of the document 
that nearly all the typed words and 
figures have been written over other 
words that have been more or less erased. 
It is not adocument that the appellant 
Company issued or that the Indo-Burma 
Underwriters, Limited, or that the Managing 
Director ofthat Company signed. It was 
brought into being through the wicked act 
of Ohein War. Insofar, therefore, as it is 
contended that the Company by issuing 
this renewal form effected a renewal of 
policy No. 19085, the answer is that it is 
common ground that Ex. © was not 
issued by theappellant Company. Fur- 
ther it is established by the evidence 
that the renewal of a policy must be effected 
during its. currency and as this document 
according tothe plaintiff's own evidence 
was not delivered to him until after 
June 9, 1931, neither Chein War nor the 
Indo-Burma Underwriters, Limited, had 
then authority to effect a renewal of the 
policy. And itis clear from the terms of 
his agency that Chein War had no authority 
either during the currency of a policy or 
after it had lapsed to effect to a renewal of 
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it on behalf of the appellant Company. Mr. 
Alibhoy Muhammad, who had employed 
Chein War asa sub-agent of the Indo-Burma 
Underwriters, Limited, for canvassing 
purposes stated that Chein War 

“was authorized by usto collect premiums as a 
deposit and send it tous. He was not authorized to 
renew a policy on behalf of the defendant Company. 
The risk did dot even commence until and unless 
the proposal was accepted and the cover issued 


by us. 


In the course of Mr. Alibhoy Muhammad’s 
evidence a document Ex. A (4) purport- 
ing to set out the terms of Chein War's 
agency, was put in evidence. In this 
document inter alia it is stated 

“Selection of Risks-—-As verbally mentioned we 
would again impress upon you the necessity of 
exercising the utmost care in the selectton of 
risks, and not to accept where you cannot guarantee 
the. integrity of the proposers All proposals enter- 
tained by you must be subject to our confirmation;” 
and again i 

“Payments of Premiums.—You are authorized to 
collect the premiums, but the same shall be 
remitted to us immediately together with the 
proposals ` 


It isobvious, both from the terms of 
Ex. A (4) and the evidence of Mr. 
Alibhoy Muhmamad, that Chein War had 
no authority to effect a renewal of a 
policy on behalf of the appellant Company, 
and that in so far as he purported to do 
so he was not acting within the scope of 
his employment. The view that I entertain 
upon this subject not only follows from 
the evidence inthe present case, but is in 
consonance with well settled authority. 
| Acey v. Fernie (1), London and Lancashire 
Life Assurance Company v. Jean Fleming 
(2), George Whitechurch, Limited v. 
Cavanagh (3), and Ruben v. Great Fingall 
Consolidated (4)]. On the other hand if 
it is contended that the plaintiff was 
insured with the appellant Company by 
reason of Ex. B, the answer is that the 
appellant Company did not approve any 
proposal form in connection with Ex. B, 
and did not execute any cover note or 
any policy in respect of the insurance 
therein referred ‘o. Indeed, if is now 
common ground, and the learned 
District Judge has inevitably held, 
that Chein War had no authority 
from the appellant Company either to 
effect a new policy or to renew an old 
policy. The substantial ground, as I 
uuderstand his judgment, upon which the 

TM & W 151;10L J Bx. 9. 

pas TSW SHOE J Re 

M9 C1992) A O ili: TLL JK B 400; 17 TOR 746: 
9 Manson 311; 5) V Rta 85 L E 3t4. 

(4) (1906) AO £39; TA LIK B 843; 139 Manson 248: 
92 T LR 712;95 L T 214, 
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learned District Judge passed a decree 
in favour of the plaintif was that as 
Chein War was a sub-agent of the appel- 
lant Company and a premium of Rs. 112-8-0 
had been paid by the plaintiff to Chein 
War it was not open to the appellant 
Company thereafter to contend that an 
insurance had not been effected by the 
plaintif with the appellants. With all 
respect there appear to me in the ` cir- 
cumstances disclosed in the evidence to 
be many objections to the acceptance of 
such a view, but I will not burden my 
judgment with more than one or two of 
them. Neither the appellant Company nor 
the the Indo-Burma Underwriters, Limited, 
ever received a proposal form in con- 
nection with Ex. B, nor did either Company 
receive any portion of-the Rs. 112-8-0 which 
it is alleged was handed as a premium 
by the plaintiff to Chein War. What 
happened was this. Chein War conceived 
a fraudulent design of cheating the 
appellant Company by adopting a very 
simple ruse. Having obtained from an 
assured a premium in respect of a lapsed 
policy he appropriated the money without 
mentioning the transaction to his principal. 
Of course, if by the end of the year 
no loss had accrued, in all probability, the 
fraud would not be discovered, and in 
that way he would be able to cheat both 
the assured and the Company. But I fail 
to see how, in consonance with principle 
or authority, conduct such as that of 
Chein War in the present case could be 
held to preclude the appellant Company 
from contending that the plaintiff, was not 
insured with them. Again, merely because 
an agent elects to take advantage of his 
position to cheat his principal, it does not 
follow that every act of such an agent 
principal. In order that the 
act of an agent should be treated as the 
act of his principal, the agent must have 
acted within the scope of his authority or 
the principal must have so conducted 
himself that he is not at liberty to 
repudiate the act of the agent. AsI have 
stated Chein War was never authorized 
either by the Indo-Burma Underwriters, 
Limited, or by the appellant Company to 
effect a new policy or the renewal of an 
old one. A fortiori, the appellant Company 
are not bound in the present case 
where the transaction of the sub-agent 
which it is alleged binds the appellant 
Company took place after both theIndo- 
Burma Underwriters, Limited, and Chein 
War had ceased to be agents in Burma 
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of the appellant Company for any purpose: 
whatever. 

Tor these and other sufficient reasons, 
in my opinion, the appeal must be 
allowed, the decree of the: District Court 
set aside, and the suit dismissed with costs 
in both Court. 

The respondent, who was the plaintiff in 
the trial Courts, will pay the appropriate 
court-fees. 

Das, J—I agree. 

N. Appeal allowed. 


_ LAHORE HIGH COURT 
First Civil Appeal No. 291 of 1934 
July 17, 1934 
ADDISON, J. 
ANJUMAN, DEHI KOT- OREDITOR — 
APPELLANT 
versus 

OFFICIAL RECEIVER, GURDASPU 

AND OTHERS—OREDITORS-— RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 54— 
Fraudulent preference by insolvent—Onus of proving 
lies on Official Receiver-- Held, on facts, that there was 
no preference, 

In a suit by the Official Receiver to set aside a 
transaction by insolvent on the ground of fraudulent 
preference, the onus of proving that he intended to 
give preference to the particular creditor over the 
other creditors lies on the Official Receiver. The 
alienee Bank had already obtained a decree against 
debtor and in executing that decree it had attached 
the sheep and goats of insolvent debtor who was a 
butcher. It was then that he settled matters com- 
pletely with the Bank and mortgaged his house to 
them: 

Held, that the Bank was pressing its debtor and 
in order to beable to obtain his sheep and goats for 
commercial purposes he mortgaged his house to it. 
It could not be said that he did it with a view to 
give the Bank prefereñce over the other creditors, i 

F. A. from an order of the District 
Judge, Gurdaspur, dated November 27, 
1933. 

Mr. Mohsin Shah, for the Appellant. 

Mr. Hemraj Mahajan, for the Respond- 
ents. 

Judgment.—One Bani applied to be 
adjudicated an insolvent on January 2, 
1929, and was adjudicated an insolvent on 
September 16, 1929. On January 7, 1929, 
he had mortgaged a house with the village 
Co-operative Bank in lieu of Hs. 785-7-3 
owed by him to the Bank which had been 
advancing him money. The Official Re- 
ceiver moved the Insolvency Court to set 
aside this mortgage under the provisions of 
s. 54 of the Act on the ground that it was a 
fraudulent preference of the village Oc- 
operative Bank over the other creditors. 
The Court has held that it was an act of 


. 
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undue preference in favour of the Bank and 
annulled it. Against this decision the Co- 
operative Bank has appealed. 

The onus of proving that Bani intended 
to give preference to the Bank over the 
other creditors lies on the Official Receiver. 
The Bank had already obtained a decree 
against Bani and was executing that 
decree. It had attached the sheep and 
goats of Bani who is a butcher. It was 
then that Bani settled matters completely 
with the Bank and mortaged his house to 
them. Obviously pressure had been put 
upon him by the Bank and it wasin order 
to get his sheep and goats released that he 
entered into the transaction. It is of no 
importance that his own brother Kalu was 
President of the Bank. No benefit accrued 
to Kalu by the transaction. The Bank was 
pressing its debtor in the usual way and 
in order to be able to obtain his sheep and 
goats for commercial purposes he mort- 
gaged his house to it. It cannot be said, 
in my judgment, that he did it with a 
view to give the Bank preference over the 
other creditors, none of whom except one 
had a decree outstanding against him. 

1 accept this appeal, set aside the order 
of the Insolvency Court annulling the mort- 
gage and dismiss the application of the 
Official Receiver. I make no order as to 
costs. 

D. Appeal accepted. 
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EMPEROR— RESPONDENT ; 

Burma Forest Act (IV of 1902), ss. 55 (d), 58 (a)— 
Rules under ss, 87 (b) (vi), 988-—-Master giving property 
hammer to servant—Unlawful felling of timber by 
servant—Liability of master—Liability by Statute— 
Offences under ss.55 (d) and 58 (a)—Nature of— 
Master and servant—Criminal liability, 

The appellent obtained from Governmenta grant 
of 500 acres of land (which was taken out ofa 
forest reserve) for the ostensible purpose of cultiva- 
tion of kapok. He paid the royalty due for the 
teak standing on the land and was allowed to fall 
trees on certain conditions. He was also allowed the 
use of a property hammer for this purpose. He 
entrusted thehammer to his servant who supervised 
the felling of the trees. The servant was  subse-= 
quently convicted and sentenced on three 
separate charges. namely, (1) unlawfully felling teak 
trees in areserved forest, under s. 55 
Forest Act, (2) unlawfully felling teak trees on 
public forest land, under s. 58 (a), and (3) impress- 
ing a property hammer mark on green teak timber 
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and on timber which had been unlawfully felled 
under r »7 (b) (vi), read with r. 98. The 
appellant was subsequently convicted under 
r 8716) (vi) andr. 930f the Rules made under the 
Forest Act. His defence was that the offences were 
committed by the servant without his knowledge or 
connivance and that he was not liable; 

Held, that although a master would not be erimi- 
nally liable for every act of his servant amounting 
to an offence under the Forest Act, yet it was plain 
from the language, scope and objectof the Forest 
Act, that the Legislature intended to fix criminal 
responsibility upon the master, who in accordance 
with a license, contract, or other agreement, issued 
under Rules framed under the Act, is permitted 
to extract forest produce, foracts in contravention 
of such Rules, or the terms of thelicense or agree- 
ment, done by hisservant in the course of his em- 
ployment, and under cover ofthe license or agree- 
ment, although such acts were not authorized by 
and were done without the knowledge of the master. 
The Forest Act provides inter alia that no right 
shall be acquired in or over a reserved forest ex- 
cept under a grant or contract made byor with the 
Government, and that no person shall fell or mark 
any reserved trees growing on public forest land 
except under an agreement with or license issued 
by Government. The duty isan absolute duty, cast 
upon the lessee or licensee, or person permitted to 
fell or mark timber, namely. todo so only in ac- 
cordance with the terms under which his license or 
agreement was issued—but such a person would not 
ordinarily fell or mark the timber himself ; in ordi- 
nary circumstances these acts would be performed 
by his servants. The object of the Forest Act, 


would, therefore, manifestly be defeated if a lessee 


or licensee, when charged with an infringement of 
the conditions of his agreement or license, were 
allowed to plead in defence that the infringement 
was committed by hisservants without his know- 
ledge or connivance 


Cr. A. form the judgment of the District 
Magistrate of Toungoo in Orim nal Regular 
Trial No. 3 of 1932. 

Mr. Tun Byu, (Assistant Government 
Advocate), for the Crown. 


Judgment.—In the year 1925 the ap- 
pellant Maung Ba Cho obtained from 
Government a grant of 500 acres of land 
(which was taken out of a forest reserve) 
for the ostensible purpose of cultivation of 
kapok, which isashrub producing a sub- 
stance somewhat similar to cotton. This 
area came to be known as the Sibintha 
grant. There was in the grant a consider- 
able quantity of teak and other timber, 
which had tu be felled before cultivation 
could commence, and the arrangement 
which was arrived at by mutual consent 
between the appellant and the Forest 
Department was that an estimate of the 
amount of “marketable” teak timber in 
the grant should be made and the appel- 
lant should pay rovalty on the amount so 
estimated, and thereupon all the timbar 
growing within the grant should become 
his property, subject to his observance of 
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the instructions for its extraction issued by 
the Forest Department. The estimate was 
in due course made, all timber of three 
feet girth and over being classed as 
“marketable,” and Maung Ba Cho duly 
paid the royalty assessed on this basis. 
The arrangements for extraction were as 
follows :—Maung Ba Cho took out a pro- 
perty-hammer, bearing the mark ‘‘B. Cho,” 
under a license in the usual form (see 
Ex. 4-P), and this mark was to be impress- 
ed on all timber of every description felled 
within the grant, and on no other timber. 
The “marketable” timber was girdled by 
the Forest Department and, in accordance 
with the usual practice, had to stand for 
three years after girdling before being 
felled. The extraction of this timber 
began in 1927, and according to the prose- 
cution all the “marketable” teak timber in 
the grant had been passed and marked by 
the Forest Department by the end of 1928. 
All other timber Maung Ba Oho was 
authorized to fell at his convenience. Ne 
restriction was placed on the use of the 
timber within the grant, but if Maung Ba 
Cho desired to dispose of any timber out- 
side the grant, he had to get such timber 
marked by a forest officer with the ‘‘akauk” 
mark, in the case of “marketable” timber, 
or with the “seen” or “sit” mark, in the case 
of other timber. There is apparently no 
distinction in the significance of the “seen” 
and “sit” marks, the former being carried 
by senior forest officers and the latter by 
subordinates. 

Now, the appellant employed at the 
grant a servant named Maung Aung Mya, 
who ‘supervised the work of felling the 
trees and clearing the jungle in the grant 
area. He admittedly used to impress the 
“B, Cho“ mark on timber so felled with 
the knowledge of the appellant, and the 
case for the prosecution is that Aung Mya 
was entrusted by the appellant with the 
custody of this mark. In his statement 
before the Magistrate, the appellant said 
that Aung Mya was allowed to use his 
property-mark only in his presence. The 
appellant personally argued his appeal 
before me, andin argument he admitted 
that his hammer was entrusted by him to 
Aung Mya for the purpose of use on timber 
felled within the grant; no doubt he was 


‘constrained to do so by the overwhelming 


evidence on this point. In his statement 
made on May 17, 1929, to Mr. Warwick, 
Deputy Conservator of Forests (Ex. 3-A), 
which is admissible in evidence under the 
provisions of s. 53 of the Burma Forest 
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Act, the appellant said ‘‘Aung Mya is my 
assistant and I have entrusted him with 
my property-hammer.” Furthermore, the 
defence evidence called by the appellant 
has established the facts that the hammer 
was kept in the bungalow on the grant, 
that Aung Mya had free access to it, that 
he took it whenever he had reason to make 
use of it, and that he marked timber with 
it on numerous occasions in the absence 
of the appellant and without the latter's 
special orders; there is, in addition, over- 
whelming evidence for the prosecution on 
the same point. On the other hand, there 
is no defence evidence that this property- 
mark was ever impressed on timber in 
the appellant's presence, and consequently 
it is impossible for the appellant to contend 
that he did not know that Aung Mya was 
using this mark in his absence, or that 
Aung Mya was not so using it with his 
connivance and under his instructions. 
The conditions of the license under which 
a property-hammer-mark is issued con- 
template that the licensee shall be permit- 
ted to entrust the hammer to an employee, 
but only under a written permit in the 
prescribed form signed by the license- 
holder, and any person who carries any 
such hammer without such a permit in the 
prescribed form commits an offence under 
rule 88 (b), read with rule 93, of the Rules 
under the Forest Act. Admittedly, the 
appellant never issued any such permit to 
Aung Mya, and consequently on this evi- 
dence alone the appellant might have been 
convicted of abetment of an offence under 
r. 88 (b), read with r. 98. Moreover, r. 87 
(a) (ii) specifically makes the owner ofa 
property-mark responsible for its legitimate 
use. 

During the years 1928 and 1929 large 
sales of timber, purporting to have come 
out of the grant, were made by Maung 
Aung Mya. The appellant admits that 
some of these sales were made on his 
behalf, but denies all knowledve of others. 
At the beginning of 1929 the suspicions of 
the Toungoo forest officers were apparently 
aroused by the extent of these sales, and 
investigations were made and considerable 
seizures of illicit timber were effected 
during the first six months of that year. 
It 18 unnecessary for me to burden this 
judgment with a detailed account of the 
investigitions made, the facts thereby 
discovered, and the timber salza], for these 
matters have all been set out in the judg- 
ment of the learned District Magistrate 
and are admitted by the appellant. Suffice 
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it to say that it was discovered that illicit 
felling of teak trees had been done on a 
very extensive scale indeed, both in re- 
serve | foresis and on public forest land, 
and that much of the timber so unlawfully 
felled bore the property-mark “B. Cho,” 
and that a considerable quantity, which 
was not marked at all, was found within 
the appellant’s grant. As regards the 
former, the explanation of the appellant is 
that it was marked with his property-mark 
by Aung Mya, without his knowledge or 
connivance, and as regards the latter, he 
alleges that he had no knowledge, or means 
of knowledge, that this timber was in his 
grant, and that it must have been placed 
there by evilly disposed persons. 


Aung Mya was prosecuted in Criminal 
Regular Trial No. 9 of 1930 of the 8th 
Additional Magistrate of Toungoo, judg- 
ment in which case was delivered on 
November 5, 1931. He was defended by 
the present appellant who, amongst his 
other activities, was a higher grade Plead- 
er. He was convicted and sentenced on 
three separate charges, namely, (1) unlaw- 
fully felling teak trees in a reserved forest, 
under s. 50 (d) of the Forest Act, (2) unlaw- 
fully felling teak trees on public forest land, 
under s. 58 (a), and (3) impressing a prop- 
erty-hammer-mark on green teak timber 
and on timber which had been unlawfully 
felled under r. 87 (b) (vi), read with r. 98. 
Only after Aung Mya's appeal had been 
dismissed was the present prosecution 
launched against the appellant, on April 
29, 1932. This case has been brought on 
practically the same evidence as was ad- 
duced against Aung Mya, and the appel- 
lant has strenuously urged before me that 
I should draw an inference adverse to the 
prosecution from the delay in laying the 
complaint against him. It is argued that 
Government must, in the first instance, have 
come to the conclusion that the evidence 
was inadequate to establish his complicity 
in the forest offences which were undoubt- 
edly committed, otherwise he would have 
been prosecuted together with Aung Mya. 
It certainly seéms strange that the appel- 
lant and Aung Mya were not tried together 
and that the appellant's prosecution was 
not launched until after Aung Mya had 
been convicted and sentenced but I am not 
concerned with the opinions of the legal 
advisers of Government, or with their 
reasons for not prosecuting the appellant 
together “with Aung Mya, which reasons 
may have seemed adequate at the time. 
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My sole concern is to see whether the ap- 
pellant’s criminal liability has been estab- 
lished beyond reasonable doubt, and the 
fact that the appellant was prosecuted in 
1932 for offences alleged to have been com- 
mitted by him in the early part of 1929, 
and which were brought to light in about 
May 1929, cannot assist me, one way or 
the other, in coming to a decision on this 
matter, save that it does have the effect of 
casting a certain element of suspicion on 
the prosecution case, and thereby causes 
one to scrutinize the evidence led for the 
prosecution with special care. 

The appellant has been convicted by the 
learned District Magistrate of Toungoo on 
three charges, viz., (1) conspiracy with 
Aung Mya to commit theft of teak timber 
belonging to Government under s. 120-B 
read with s. 379 of the Indian Penal Code; 
(2) impressing his property-mark on certain 
timber, sold to one Velu, which he knew 
or had reason to believe to have been un- 
lawfully felled, under r. 87 (b) (vi), read 
with r.98 of the Rules under the Burma 
Forest Act; (3) impressing his property- 
mark on timber, found in the Thabyedan 
grazing ground, which he knew or had 
reason to believe to have been unlawfully 
felled, under the same Rules. It is con- 
venient to deal first with the second and 
third charges. 

The appellant admits that the timber 
which forms the subject-matter of these two 
charges was timber which had been unlaw- 
fully felled, and that it was impressed with 
his “B. Cho” mark, but his dcience is that 
this timber was felled and marked by 
Aung Mya without his knowledge or autho- 
rity. The prosecution called evidence to 
prove that some, at least, of this timber 
was marked with the “B. Cho” mark in the 
presence of the appellant, but the learned 
District Magistrate has rightly discredited 
this evidence. Consequently, so far as 
these two charges are concerned, the facts 
admitted or established are that the ap- 
pellant entrusted his property-mark to his 
servent Aung Mya for the purpose of im- 
pressing it on timber produced from the 
Sibintha grant, and that Aung Mya wrong- 
fully impressed it on timber which he 
knew to have been unlawfully felled, and 
it has to be considered whether these facts 
suffice to render the appellant himself 
guilty of offences under r. «7 (b) (vi) of the 
Rules under the Forest Act. As I have 
said, his own admissions are sufficient to 
establish that the appellant is guilty of 
abetment of an offence under r. 88, and he 
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might have been convicted of this offence, 
but I am further of opinion that he is 
guilty of the more serious offences under 
r. 87 (b), with which he was charged. 
Under the ordinary criminal law no con- 
duct is punished as acrime unless it has 
been produced by some form or other of 
mens rea, which may be fairly accurately 
defined as an intention to do what is known 
to be illegal. Actus non facit reum nisi 
mens sit rea. Consequently, in the case of 
all ordinary offences the law does not regard 
a master as having any such connection 
with acts done by his servant as will in- 
volve him in any criminal liability for them 
unless he had himself aclually duthorized 
them; but nevertheless, in a few exception- 
al cases, even when an act is of snch a 
kind as nob to be punishable unless com- 
mitted with full knowledge of its circum- 
stances, a person is by statute made liable 
to be punished for it, in spite of the fact 
that if was not he, but only some servant of 
his, that actually knew the circamstances. 
See Pearks, Gunston and Tee, Limited v. 
Ward 4). For instance, under the Licens- 
ing Acts a publican has been held liable for 
the conduct of his servants if they supply 
refreshments to a Constable on duty. 
| Mullins v. Collins (2)] orif they permit 
any gaming to be carried on upon the 
licensed premises [Bond v. Evans (3) |, and 
aman has been held, under the. Sale of 
Food and Drugs Acts, responsible for adul- 
teration effected by a mere stranger whose 
acts he had no means of protecting himself 
against [Parkar v. Alder (4)|. In Mousell 
Brothers, Ltd. v. London and North Western 
Railway Company (5), it was held, under 
the Railway Clauses Consolidation Act, 
that an owner of goods may without a 
mens rea be guilty of giving a false a2zcount 
with intent to avoid payment of tolls, if his 
manager actually gives the false account 
with such intent; and in Allen v. Whitehead 
(6) it was held that the occupier of licensed 
premises was liable to be convicted under the 


Metropolitan Police Act, of knowingly suffer- 
Q) (1902) 2 KB lat p. 11;71 LJ KB 656; 18 
TLR 538 20 Oox C O 279; 66 J P 774,587 L T 


51. 
(2) 11874) 9 QB 292; 43 L J M 067; 22 W R297; 
L T 838 


3) (1888)21 Q BD 249; 57L JM O 105;:2JP 
612; 36 W R 767; 59 L T 411. 

(4) (1899) 1QB 20; 6B LI QB7 5TLR 
3; 19 Cox O 0191; 62 J P 772; 47W R142;79 LT 


38i. 

(5) (1917) 2 K B836 at pp. 844, 845: 87 LJ K B 
82; 118 L T 25; 81 J P 305;15 L G R 706. 

(6) (1930) 1K B 211, 99 LJ K B 146; 142L T 
141: 94 J P 17; 45 TL R 655; 29 OoxO 0 8; 27 LG 
R 652, 
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ing prostitutes to meet together in his pre- 
mises and remain therein, even though the 
occupier had no personal knowledge of 
what had taken place, and had expressly 
instructed his manager that no prostitutes 
were to be allowed to congregate on the 
premises, and had caused a notice to this 
effect to be displayed on the walls of the 
premises, it being held that the knowledge 
of the manager must be imputed to the 
employer. In Emperor v. Babu Lal (T) it 
was held, that where the servant of a 
licensed vendor of opium sold opium toa 
person under the age of fourteen years, 
the licensed vendor was liable under s. 9 
of the Opium Act, even though he might 
not have been aware of the sale. See also 
Queen-Empress v, Tyab Ali (8) a case under 
the Arms Act. These are cases where a 
master has heen held criminally liable for 
the acts of his servant, acting within the 
scope of his employment, and even in these 
exceptional cases itis not that there is no 


mens rea, but that a less mens rea is made 


sufficient—the mens rea of the servant 
makes the master liable. 

That in marking timber with the “B. Cho” 
mark Aung Mya was acting within the scope 
of his employment is now admitted, and it 
is, therefore, necessary to consider whether 
the Legislature intended such offences 
under the Forest Act to be of this special 
class under which a master ie made crimi- 
nally hable for the acts of his servants. In 
Mousell Brothers, Limited v. London and 
North Western Ratlway Company (5), Atkin, 
J. (now Lord Atkin) laid down the prin- 
ciples to he followed in ascertaining 
whether an offence is of this particular class, 
as follows: 

“1 think that the authorities cited by my Lord 
make it plain that while prima facie a principal 
is not to be made criminally responsible for the 
acts of his servants, yet the Legislature may pro- 
hibit an act or enforce a duty in such words as to 
make the prohibition or the duty absolute; in which 
case the principal is liable if the act is in fact 
done by his servants, To aecertain whether a 
particular Act of Parliament has that effect or not, 
regard must be had to the object of the statute, the 
words used, the nature of the duty laid down, the 
person upon whom it is imposed, the person by 
whom it would,in ordinary circumstances, be per- 
formed, and the person upon whom the penalty is 
imposed. The duty which is imposed upon 
an owner or a person having care of the carriage 
or goods was a duty which would ordinarily be 
performed by a servant of the owner or the person 
having care. The account would be pre- 
pared by some clerk, servant or manager. When 
a penalty is imposed for the breach of the duty, it 
is reasonable to infer that the penalty is imposed 

(7) l: Ind. Cas. 666; 3! A 319; 13 Or. L J. 
382. 

(8) 24 B 423. $ 
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for a default of the person by whom 
the duty would ordinarily be performed. If the 


servant is to prepare the account, then it is the 
fault of the servant in not preparing the account 
which makes the owner liable to the penalty. . . 
. I see no difficulty.in the fact that an intent to 
avoid payment is necessary to constitute the offence. 
That is an intent which the servant might well 
have, inasmuch as he is the person who has to 
deal with the particular matter. The penalty is 
imposed upon the owner for the act of the servant 
if the servant commits the default provided for in 
the statute in the state of mind provided for by the 
statute ” ‘ 


As Lord Reading, C. J., observed in the 
same case |Mousell Brothers, Limited vV. 
London and North Western Railway Com- 
pany (5)] oe 

“The Court may bear in mind the avowed pur- 
pose of the Act and consider whether a particular 
construction will render the Act effective or in- 
effective for that purpose.” 


Now the purpose of the Burma Forest 
Act is to conserve the forests of Burma 
and to regulate the extraction of forest 
produce on scientific lines, so as to produce 
the greatest benefit to the country from its 
forests, now and in the future. For this 
purpose the Forest Act provides inter alia 
that no right shall be acquired in or over 
a reserved forest except under a grant or 
contract made by or with the Government, 
and that no person shall fell or mark 
any reserved tree growing on public forest 
land except under an agreement with or 
license issued by Government. The duty 
is an absolute duty, cast upon the lessee 
or licensee, or person permitted to fell or 
mark timber, namely, to do so only in 
accordance with the terms under which 
bis license or agreement was issued—but 
such a person would not ordinarily fell or 
mark ithe timber himself; in ordinary 
circumstances these acts would be perform- 
ed by his servants. The object of the 
Forest Act would therefore mantfestly be 
defeated if a lessee or licensee, when 
charged with an infringement of the 
conditions of his agreement or license, 
were allowed to plead in defence that the 
infringement was committed by his servants 
without his knowledge or connivance. I 
do not say that a master would be cri- 
minally liable for every act of his servant 
which amounts to an offence under 
Forest Act, but to my mind it is plain, 
from the language, scope and object of 
the Forest Act, that the Legislature in- 
tended to fix criminal responsibility upon 
the master, who in accordance with a 
license, contract, or other agreement, issued 
under rules framed under the Act, is 
permilied to extract forest produce, for 


the’ 
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acts in contravention of such Rules, or the 
terms of the license or agreement, done 
by his servant in the course of his 
employment, and under cover of the 
license or agreement, although such acts 
were not authorized by and were done 
without the knowledge of the master. Now, 
the property-mark “B. Cho” was- issued 
to the appellant under a license in the 
usual form (Ex. 4P) in accordance with 
rr. 87 and 88 of the Rules under the Forest 
Act. Rule 87 (a) (ii) and the proviso to 
condition (iii) of the license cast upon the 
licensee a positive duty that he shall be 
responsible for the legitimate use of the 
mark, and that the mark shall be impressed 
only by -him and under his authority. 
Rule 87 (b) (vi) prohibits any person from 
impressing a mark on any timber which 
he knows or has reason to believe to have 
been unlawfully felled. If, therefore, the 
owner of a mark delegates his duty in 
respect of the use of the mark to a serv- 
ant, he does so at his peril, and the 
knowledge of his servant must be imputed 
to him. [Cf. Allen v. Whitehead (6).] 
Consequently JI hold that the appellant 
has been rightly convicted of the two 
offences under 1. 87 (b) (vi), read with 
r. 98, of the Rules under the Burma Forest 
Act. 

' His Lordship next considered the charge 
against the appellant of entering into a 
conspiracy with Aung Mya to steal teak 
timber and held on the evidence that he 
was rightly convicted under s. 120-B (6), 
read with s. 397, of the Indian Penal 
Code. } 

N. Order accordingly. 





CALCUTTA HIGH COURT 
Civil Suit No. 49 of 1934 
March 7, 1934 


Roy, J. 
RAMLAL MURLIDHAR —PLAINTIFE 
VETSUS 


HARIBUX PURANMULL—DEFENDANT 

Arbitration Act (IX of 1899), ss. 19, 4— 
Arbitration clause in original contract between 
importer and first dealerof goods—Sowdahs between 
successive dealers—Order under s. 19—Decument of 
submission signed by one and accepted by other 
party—Validity of. 

Goods brought from an importing firm by a 
particular dealer are often soldin the market to 
various successive dealers, and the ultimate buyer 
takes delivery from the importer. The sowdahs 
between the successive dealers are more or less in 
the same form as, “As we bought the goods of 
the importer we sold to you in the same way. 
All the terms and conditions are the same as there” 
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in the original contract between the importer and 
the particular dealer. The original contract 
usually contains a clause by which the parties 
thereto agree to refer any disputes between the 
importer and the dealer to arbitration. Such a 
clause cannot be said tobe an incident of a contract 
for sale or purchase of goods. Therefore, 
unlees the language of the particular sowdahs 
clearly indicates that the parties definitely mean 
to bind themselves with that arbitration clause, 
that sowdah in its usual form as above cannot 
incorporate the arbitration clause in the contract 
which constitutes a collateral bargain between 
original parties, and there is no valid submission 
to make an order under s. 19, Arbitration Act. 
Chaiturbhuj Chadunmull v. Baseodas Daga (3, Vali 
Mohammad Ayoob v. Shamdeo Gopiram (4), Weir & 
Co. v. Perie & Co. (5), T. W. Thomas & Co. y7. 
Portsea Steamship Co., Ltd (6), The Portsmouth '7) 
and Kedar Nath v. Sumpat Ram Dooghur (8) 
referred to. 

It isnot necessary that there should be the 
signatures of both parties toa written submission 
A document signed by one party and accepted by 
the other party is enough for the purposes of the 
Arbitration Act Radha Kanta Das v. Baerlien 
Brothers, Lid. (1), Shankar Lal-Lachman Narain v. 
Jainey Brothers \2), referred to 

Mr. S. R. Das, for the Applicant. 

Mr. Sudhir Roy, for Ramlal Murli- 
dhar. _— Ny 

Judgment.—This is an application on 
behalf of the defendant firm under s. 19, 
Arbitration Act, for an order that all 
proceedings in the suit be stayed. It 
appears that on June, 28, 1923, the defend- 
ant firm entered into a sowdah or contract 
with the plaintiff firm for the purchase 
of thirty bales of saris 10 yards 44 inches 
Hati border of two colours, shipments July, 
August and Suptember. An entry was 
made in the plaintiff firm’s sowdah book 
setting out the terms of the contract bet- 
ween the plaintiff firm and the defend- 
ant firm which was signed by oron be- 
half of the defendant firm. The entry con- 


tains the following words : 

“As we bought the goods of Punna Lal Sagore- 
mull we sold to you in the same way All the 
terms and conditions are the same as there,” 

There was, it is admitted; an arbitra- 


tion clause in the contract by which the. 


plaintiff firm had bought the goods, which 
they had sold to the defendants, from 
Punna Lal Sagoremull, and the applicant 
relies on the words I have just quoted 
in the entry in the plaintiff firm’s book 
relating to the sowdah in suit as having 
the effect of incorporating the arbitration 
clause in the contract or sowdah in suit. 
It is on the strength of that arbitration 
clause that is alleged to have been incor- 
porated in the sowdah in suit that the 
present application is sought to be main- 
tained, 

It appears, that the goods, the price of 
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which is the subject--matter of the present 
suit, were delivered to the defendant firm 
on January 11, 1933. On December 5, 
1933, the plaintiff firm through their solici- 
tors made a demand on the defendants 
for payment of what they claim to be 
due to them for price of goods delivered. 
On December 11, 1933, the defendant 
firm replied to the letter of the plaintiffs 
firm’s solicitors. In the letter of Decem- 
ber 5, the plaintiff firm's solicitors had 
threatened that failing payment within 
24 hours from the receipt of their letter, 
their instructions were totake steps against 
the defendant firm. In their reply through 
their solicitors Messrs. P. D. Himatsingka 
& Oo., on December 11, 1933, the de- 
fendant firm in the last paragraph of their 
letter wrote: 

“Please note that if in spite of what is aforesaid 


your clients take any steps, they will do so at their 
own risk as to costs,” 


The correspondence seems to have ended 
there so far as the evidence before me 
goes. On January 9, 1931, the present suit 
was filed. This is a suit for the recovery 
of the price of goods sold and delivered 
to the defendants. Summons in the suit 
was served on the defendant firm on Jan- 
uary 10, 1934, and on January 13, 1934, 
the defendant firm entered appearance. 
It is admitted that on January 25, 1934, 
the time for filing the defendant firm’s 
written statement expired. On February 9, 
1934, notice of motion was taken ‘out by 
the defendant firm for their present ap- 
plication. On the same day, it appears, 
that the plaintiif firm’s solicitors took out 
a summons to compel the defendants firm 
to file their written statement within a 
particular limited time, and it has been 
suggested by learned Counsel for the res- 
pondent that the adjournment of that ap- 
plication amounted to astep in the pro- 
ceedings. Now, the application for stay 
has been resisted on various grounds, but 
the main objection of the respondents is 
founded on the contention that there was 
no valid or binding submission under 
which matters could be referred to the 
arbitration of the Bengal Chamber of 
Commerce. 


There are really two points involved in 
that contention or objection of the plaintiff. 
It is said, first of all, that the sowdah 
in suit being in the form in which we find 
it, and having been signed only by the 
defendant firm, there could be no submis- 
sion within the meaning of the Arbitration 
Act. In my view there is no substance 
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inthis point at all, and I cannot say that this 
point was very seriously pressed by Counsel. 
To my mind it is clear law that itis not ne- 
cessary that there should be the signatures of 
both parties toa written submission. A docu- 
ment signed by one party and accepted 
by the other party is enough for the 
purposes of the Act. Reference may be 
made to the cases of Radha Kanta Das v. 
Baerlien Brothers, Ltd. (1) and Shankar 
Lal Lachmi Narain v. Jaini Bros, (2). 
There isa further point, however, which 
requires very careful consideration. 

It has- been submitted that the de- 
fendant firm cannot rely on the arbitra- 
tion clause in the contract between’ the 
plaintiff firm and Punna Lal Sagoremull 
as that clause cannot be said to have 
been incorporated in the sowdah in suit, 
having regard to the language of the 
sowdah, There are two cases of this Court 
in which this very point has been con- 
sidered in the case of sowdah which were 
practically in the same terms as the sowdah 
in suit, In Chatturbhuj Chandumull v. Basdeo- 
das Daga (3) Mookerjee and Fletcher, JJ., 
held that the arbitration clause was not 
incorporated whereas in the case of Vali 
Muhammad Ayoobd v. Shamdeo Gopiram (+), 
Rankins, C.J. and C. O. Ghose, J., held 
that the arbitration clause was incorporat- 
ed. 

In the latler case the learned Judges, 
though they referred to the case of 
Chatturbhuj Chandumull v. Basdeodas Daga 
(3), did not say that the judgment of 
Mookerjee and Fletcher, JJ., was wrong. 
They contended themselves by saying that 
it was not necessary for the purpose of 
their judgment to go into any discussion 
as to whether or not the decision in that 
case was right in the particular facts 
` appearing therein. It does not appear 
from the reports how the particular facts 
in the case of Vali Muhammad Ayoob v. 
Shamdeo Gopiram (4) differed from the 
facts of the case of Chatturbhuj Chandu- 
mull v. Basdeodas Laga (3). The sowdahs 
seem to have been in the same form 
and were more or less in the same lan- 
guage. That is the stateof the authorities, 
so far as this Court is concerned, on the 


(1) 117 Ind. Oas. 540; A I R 1929 Cal. 97; 56 O 
118; 32 O W N 110:. 

(2) 132 Ind. Oas. 324; ALR 1931 All. 136; 53 A 
384; (1931) A L J 20; Ind. Rul. (1931) All. 484. 

(3) 60 Ind. Oas. 909; A I R1921 Oal. 767; 47 O 799; 
33 O LJ445. 
Pay 128 Ind. Cas, 333; A IR 1930 Oal. 774; 34 O W 
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very question which has arisen before me 
for discussion. 

Counsel have referred to various Eng- 
lish cases in which questions had arisen 
as to how far clauses in a charter party 
were incorporated in a bill of lading. I 
do not think, that any useful purpose can 
be served by discussing the English cases. 
In most of the cases it was held that 
the arbitration clause was not incorporat- 
ed in the subsequent contract contained 
in the bill of lading between the shipowner 
and the consignee. It istrue that in one 
of the cases, I mean that reported in Weir 
& Co. v. Perie & Co. (5), it was held that 
the arbitration clause in a colliery guaran- 
tee wasincorporated intothe charter party. 
In the same volume there is another 
case in which it was held that the arbi- 
tration clause was not incorporated. 

It seems to methat the question is really 
one of construction of the particular sowdah 
in suit, but the English cases are useful 
for certain observations made by learned 
Judges in the course of their judgments 
in those cases. I should like particu- 
larly to refer to the case reported in 
T. W. Thomas & Co., Ltd. v. Portsea 
Steamship Co., Ltd. (6), and to the ob- 
servations of the Lord Chancellor and 
Lord Loreburn at p. 6*, and the observa- 
tions of Lord Gorell at pp. 8 and 9* cf the 
reports. I may also refer to the judgment 
of Vaughan Williams, L. J., inthe case 
of The Porismouth (7), at p. 6387. In my 
view, inthis case the clause for arbitration 
which isto be found in the plaintiff firm’s 
contract with Punna Lal Sagoremull was 
not and could not be incorporated in the 
sowdah in suit. The words of the sowdalh 
are in my View ambiguous, and itis cer- 
tainly open to question whether the words 
were intended to refer to the arbitration 
clause at all. I think the arbitra- 
tion clause constituted a collateral 
bargain between the plaintiff firm and 
Punna Lal Sagoremull and it cannot be 
said that an arbitration clause is an ordi- 
mary incident of a contract for the sale or 
purchase of goods. 

In this connection [should like to quote 
a passage from the judgment of the Lord 
Chancellor in T. W. Thomas & Co. v. Port- 
sea Steamship Co., Ltd. (6), at p. 6*. There 

(5) (1893) 3 Comp. Oas. 293. 

RO (919) A 1; 81 LJP17; 558 J 615: 105L 
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(7) (1911) P 54; 80 L J P 36 
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the Lord Chancellor. observes : 

“The arbitration clause is not one that governs 
shipments or carriage or delivery or the terms upon 
‘which delivery isto be made or taken,” 


It should be borne in mind that in that 
case the learned Judges were-considering 
the question as to how far an’ arbitration 
claure in a Charter Party was incorporated 
in the Bill of Lading. I think it is 
difficult to say on the language of the 
sowdahs, that the parties in this case were 
intending to bind themselves to a 
clause for arbitration by the Bengal 
Chamber of Commerce or that they were 
intending to make that arbitration clause 
aterm or condition of the bargain between 
themselves. It is common knowledge that 


- goods bought from an importing firm by a 


particular dealer are often sold in the 
market to various successive dealers, and 
the ultimate buyer takes delivery from 
the importer. The sowdahs between suc- 
cessive dealers are more or less always in 
the same form and in the absence of un- 
ambiguous indications in the sowdahs, it is 
hardly reasonable to suppose thatthe ulti- 
mate purchaser was entering into a bargain 
with the last seller, that any disputes bet- 
ween them should be referred to arbitration 
under the rulesof the Bengal Chamber of 
Commerce, a body of whom perhaps the 
last purchaser had never known or thought 
of. Tomy mind, using the language of 
Lord Gorell in the case of T. W. Thomas & 
Co. v. Portsea Steamship Co., Ltd. (6), 
at p. 9*: 

“There is wide consideration which I think it is 
important tobear in mind in dealing with this 
class of cases. The effect of deciding to stay this 
action would be that either party ousted from 
the jurisdiction ofthe Courts and compelled to 
decide allquesticns by means of arbitration. Now, 
I think, broadly speaking that very clear language 
should be introduced into any contract whichis to 
have that effect, and Iam by no means prepared to 
say thatthis contract was ever intended to exclude 
or does carry out any intention of excluding the 
jurisdiction of the Courts.” 

I am not prepared to say that the lan- 
guage of this sowdah is such as to make it 
clear that the parties ever intended to 
exclude or that the language ever had the 
effect of carrying out any intention of 
excluding jurisdiction of the crdinary 
Courts of Law. Ihave been referred by 
Counsel for the plaintiff firm to the cases 
of Kedar Nath v. Sumpatram Dooghur (8) 
and my attention bas been drawn to a 
passage in the judgment of Mookerjee, J. 
at p. 10251: The learned Judge there says: 

“itis plain that before the jurisdiction of the 

(8) 60 Ind. Cas 951: A IR 1920 Oal. 795; 47 C 10£0. 

*Page of (1912) A. O.—[kd.] 

{Page of 47 O.[Ed.] 
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Court to make an order of stay under s. 19 can be 
invoked it must be established beyond doubt that 
there isa valid submission. This is by no means 
clear inthecase before us, for it is at least doubt- 
ful whether the arbitration clause inthe Japanese 
Oontract Form was or was not incorporated, by 
reference asa condition in thecontract between the 
parties," 


That case also related to a sowdah more 
or Jess in the same terms as the sowdah in 
the suit, and the Japan Cotton Trading Oo., 
Ltd., were the importing firm concerned 
in that case. In my view, unless I am satis- 
fied that the words of this particular sowdah 
clearly established the incorporation of the 
arbitration clause in the contract of Panna 
Lal Sagoremull into the sowdah, I ought to 
make any order for stay of the suit under 
s. 19. That being my view, I think I ought 
to refuse this present application. Certain 
other objections were advanced by Counsel 
for the plaintiff firm to my making any 
order in favour of the applicants in this 
case. It was submitted that the defendant 
firm had taken a step in the proceed- 
ings by reason of the application made for 
adjournment of the summons taken out by 
the plaintiff firm to compel the defendant 
firm to file their written statement. I am 
not prepared to accept that submission as 
correct. It was further contended that the 
applicant firm were not, when the suit was 
commenced, or at any other time, ready or 
willing to do all things necessary to the 
proper conduct of the arbitration. It seems 
tome that it is difficult to say on the 
affidavits before me that the applicants 
were at any time ready or willing to go to 
arbitration The goods the price of which 
form the subject-matter of the suit, were 
as I have already said, delivered on 
January 11,1933. No payment was made 
by the defendant firm and when a demand 
was made by the plaintiff firm's solicitors 
on December 5, 1933, there was no offer to 
goto arbitration or any indication at all 
by the defendant firm that they should 
like to have their disputes settled by 
arbitration, though it seems that the 
plaintiff firm’s solicilors were threatening 
to take proceedings in Court. It is true 
that in their letter of December 5, the 
plaintiff firm's solicitors had not distinctly 
stated that they would take procesdings 
in Court, but the reply of December 11, 
of the defendant firm’s solicitors to my 
mind farily clearly indicates that the 
defendant firm’s solicitors realised that 
the plaintiff firm’s solicitors had been 
threatening proceedings in Court. It was at 
no time before the institution of the suit 


- 
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suggested by the defendant firm, the ap- 
plicant in the present motion, that the 
dispute between the parties should be 
settled by arbitration. Even after the 
sulthad been filed on January 9, 1934, 
the defendant firm did not evince any 
desire orintention to go to arbitration 
though they entered appearance so far back 
as January 13, 1934. It has been suggest- 
ed inthe affidavit in reply that there were 
negotiations for settlement between the 
defendant firm and Ponna Lal Sagore- 
mull and that the defendant firm had only 
applied for stay of the suit asthe negotia- 
tions had fallen through. It is not 
suggested that the negotiation for settle- 
ment were on the lines that there should 
be an arbitration between the plaintiff 
firm and the defendant firm or between 
the plaintif firm and defendant firm and 
Punna Lal Sagoremull. It seems to me 
quite clear that assuming the statements 
in the affidavits in reply to be correct, the 
defendant firm only realised that they might 
have some right to goto arbitration after 
they definitely ascertained that the disputes 
between the parties could not be settled 
amicably and it was only then that they 
took action and brought on the present 
application. I am not satisfied that the 
defendant firm at any time at all genui- 
nely desired to goto arbitration and Iam 
inclined to think that this idea of an 
application for stay of the suit under s. 19 
was conceived after the defendant firm 
had taken the advice of their lawyers, and 
that they never themselves at any time 
thought that they had definite rights under 
the sowdah togoto arbitration. I do not 


believe they had any desire to have 
recourse toarbitration until it was ap- 
parent that the suit would be proceeded 


with in Court. In these circumstances I 
am clearly of opinion that I ought not to 
exercise my discretion in favourof the ap- 
plicant. The application will, therefore, 
be dismissed with costs. 

D, Application dismissed. 
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slitute a decision res judicata between co-defendants 
— Active contest, whether necessary—Minor—Decree 
against guardian—Setting aside decree for negligence 
— Omission to raise effective plea, whether gress negli- 
gence— Question of mixed law and fact, 

A decision..will operate as res judicata between 
co-defendantêsif t) there wasa conflict of interest 
between the defendants concerned, (zi) it was neces- 
sary to decide this conflict in order to give the 
plaintiff the relief he claimed, and (zit) the question 
between the defendants was finally decided. It is 
not necessary that there should have been an active 
contest between the co-defendants, fora conflict of 
interest may exist even though one of the concerned 
defendants does net contest at all. Munni Bibi v. 
Tirlokinath (1) and Maung Sein Done v. Ma Pan 
Nyun (2), relied on. Sankaramalingam Chetti v. 
Muthulakshmi (31, commented upon. 

An omission to defend orto raise a particular plea 
may, in the circumstances of a particular case, amount 
to negligence or breachof duty onthe part of the 
guardian ad litem ofa minor sufficient to avoid the 
effect of a decree which is passed against the minor. 
There isno justification for drawing a distinction 
in this respect between omission to raise a plea and 
omission to offer evidence to support a plea which 
is taken, Brij Raj v. Ham Sarup (4) and Siraj 
Fatima v. Mahmud Ali (5), relied on. 

Whether the conduct ofa guardian ad litem iu not 
raising a plea amounts to such gross negligence as is 
enough to make the decree not binding upon the 


oa depends upon the facts of each case. |p. 70, 
col. J, 
Where the guardian ad litem of a minor whose 


title to cartain properties was in dispute omitted to 
set up the nature of his title and to produce certain 
Government records and registered documents which 
clearly established the minor’s title : 

Held, that the conduct of the guardian amounted 
to gross negligence and it did not matter whether 
it was due to ignorance or auything else. Paramesh- 
wart Pershad Narayan Singh v. Sheo Dutt Rai (6), 
Ananda Rao v. Appa Rao (7), Gotepatht Subamma v. 
Gotiepatt Narasammai (8), Subbiah Pandaram v. 
Arunachela Pandaram (9) and Jagaroo v. Kale Ven- 
kamma (10:, referred to. [p. 69, col. 2.) 


S.C. A. against the decree of the Court 
of the Subordinate Judge, Vellore, in A. S. 
No. 96 of 1929 (A. S. No. 332 of 1928, District 
Court, North Arcot) preferred against the 
decree of the Court of the District Munsif, 
Ranipet, in O. 5. No. 728 of 1927, 

Mr. T. L. Venkatarama Ayyar, for the 
Appellant. 

Mr. P. S. Narayanaswami Ayyar, for the 
Respondents. 


Judgment.—The plaintiff, a minor, 
appeals from the decree of the learned 
Subordinate Judge of Vellore reversing a 
decree of the District Munsif of Ranipet 
and dismissing his suit brought for recovery 
of possession of 2 acres 3 cents of wet land 
from the defendants who were, it was 
alleged, in possession under a mortgage 
granted to them and their ancestors by 
the plaintiff's father in 1891 and, after the 
mortgage was paid off in 1910, under a 
lease for five years from that year. The 


66 AYY4ePILLAL V. ALYALURAI COLL DAN 


plaintiff alleged that there had been a 
previous litigation O. S. No. 201 of 1916 
brought by a subsequent mortgagee under 
the plaintiff to recover the same property 
from the defendants, that in that suit the 
plaintiff was added as the 4tksdefendant 
and his mother appointed guardian ad litem, 
that in the Munsif's Court defendants Nos. 
1 to 3 in that case represented by the 
present defendants repudiated the mort- 
gage of 1891 and set up long adverse 
possession but the Munsif held against that 
plea, that in appeal, however, the then 
learned Subordinate Judge came to the 
opposite conclusion and held that it was 
not proved that the defendants were 
holding under the mortgage of 1891 and 
thatit was proved that they had been. in 
adverse possession for a long time and 
hence dismissed the suit, that the matter 
was taken up in Second Appeal (S. A. 
No. 1151 of 1918) where an issue was sent 
down as tothe character of the defendants’ 
possession, that on the same evidence the 
Subordinate Judge submitted a finding 
that the defendants were in adverse 
possession which the High Court accepted 
and dismissed the appeal and the suit, that 
in the course of these proceedings which 
lasted from April 1916 to March 1920 the 
plaintiff's guardian ad litem took no steps 
to assert the plaintifi’s title orto prove 
that the defendants were in possession 
under the mortgage of 1891 but that all she 
did was to appear personally in Court when 
the issues were framed and toadmit the then 
plaintiff's claim, that she-took no trouble to 
engage a Pleader or to adduce any evidence 
and in particular the documents now 
produced A.C, (or 0-1) K, ete., which would 
have shown clearly the plaintiff's title and 
the nature of the defendants’ possession, 
that for this reason the learned Sabordinate 
Judge was misled into finding against 
the plaintiff and that therefore the guardian 
was grossly negligent and the decree in 
that litigation is not binding upon the 
plaintif. The plaintiff therefore prayed 
for a decree declaring his title and that 
the decreein O. S. No. 201 of 1916 is not 
binding upon him and for posseasion of 
the properties and other reliefs. The 
defendants generally traversed these allega- 
tions and urged that the properties never 
belonged to the plaintiff, that their pos- 
session throughout was as absolute owners 
and adverse to the plaintiff and that the 
decision in the previous litigation is 
binding upon the plaintiff and operates as 
res judicata against him. Of the issues 


I0 


framed, the first related to the -title to the. 
property: whether it belongs to the plaintiff ' 
orto the defendants, the second is merely 
explanatory of the first and raised the 
question whether the suit properties are 
karnam inam, the fourth iseue raised the 
question of the truth and validity of the 
mortgage of 1891 and the subsequent lease 
set up by the plaintiff, the fifth raised the 
question whether the decree in O. S, No. 
201 of 1916 was resjudicata and the sixth ` 
whether the plaintiff's guardian was guilty 
of laches, and if so, whether the plaintiff is 
not bound by the same for the reasons 
stated. The District Munsif who delivered 
a carefully considered judgment found 
thatthe properties originally were inam 
granted for the service of karnam which 
belonged to the family of the plaintif and 
that in 1884 the inam was enfranchised 
and the plaintiff's father given a title “deed 
(Ex.-A) entitling him to hold the. prc- 
perties subject to a quit rentof Rs. 19, 
mentioned therein in commutation both of 
the serviceand the reversionary interest 
possessed by the Government. No attempt 
was made in either of the two Couris to 
show that the title to the property is 
otherwise than as Ex. A shows, viz., that 
it was karnam inam land belonging to the ` 
family of the plaintiff but subsequently 
enfranchised by Government and ryotwarz 
patta granted under Ex. A. On the 
question of res judicata the Munsif held 
that the decision in the former suit would 
be res judicata against the present plaint- © 
iff in the present litigation although these 
parties were co defendants in the former 
suit but he held that thisresult was avoided 
by his view as to the conduct of that 
litigation by the then guardian ad litem. He 
found that the result of that litigation by 
preponderance of documentary indications ` 
and probabilities should have been in 
plaintiff's favour and that as the new 
materials were then available and within 
reach of the plaintiff's former gurdian, the 
indictment of gross negligence should be 
sustained and the minor plaintiff should be 
held not bound by the former adverse 
decision. The Munsif iu para. 13 mentions 
seriatim the grounds for that opinion and 
lays great stress upon the failure to produce 
Ex. A, the title deed, Ex. L extract 
from the Jnam-B Register relating to this 
inam, Ex. O (ly a simple mortgage 
executed on the same date as the 
mortgage Ex. B by one of the mortgagees 
obviously to provide himself with funds 
for obtaining the disputed mortgage and 
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ux. K an unregistered lease for five 
ears from 1910 under which the mortgagee- 
MKcfendants after the mortgage was dis- 
harged held the property as lessees under 
he same plaintiff. On these grounds he 
mold that the decision inthe old suit is no 
ar to the plaintiff and gave him a decree. 
Jn appeal the learned Subordinate Judge 
«f Vellore instead of considering the issues 
«hich had been framed by the District 
«lunsif, following a habit which I regret to 
mind is too common among the lower Courts, 
aid down as the points and the only 
ints for determination other points, i. e., 
1) whether the plaintiffs guardian was 
<uilty of such gross negligence in the 
onduct of O. S. No. 201 of 1916 as to render 
he decree not binding upon him and (2) is 
he present suit barred by res judicata ? 
le in fact omitted to consider the pre- 
Miminary question upon which alone the 
mrst at least of thess points would arise, 
ziz., whether on the evidence before the 
Jourt at present the plaintiff's case that 
he property belongs to his family and was 
nortgaged tothe defendants in 1891 and 
was held by them under that mortgage and 
subsequently under a lease till 1915, was 
rue. Itis only if those facts were proved 
hat any question: of negligence of the 
suardian would arise at all. Ifthey were 
10t proved, the plaintiff's case would fail 
m that ground alone without the help of 
«ny previous determination; but only if his 
sase were true on the facts as now establish- 
3d would there arise any further question 
_vhether that case cannot be heard because 
he question is res judicata by a previous 
lecision which is binding upon the plaint- 
uff as his guardian was not guilty of 
saegligence. My first duty therefore is to 
«consider whether the Munsif’s determina- 
tion on this part of the case which 


Khe Judge omitted to consider is 
Worrect. I have gone very care- 
fully with the help of the learned 


Advocates on both sides into this question 
aud I haye not been referred to anything 
which shows thatthe indubitable documents 
produced by the plaintiff do not establish 
his case conclusively. The Revenue 
Registers so late as 1922-23 and the previous 
registers including the Inam-B Register 
culminating in the title deed Ex. A 
all tell only one story against which the 
defendants have not got a scrap of evidence 
except their oral evidence to show that they 
have any title to this property. That they 
have been long in possession is true enough 
on the plaintiff's case itself, because they 


were in possession from 1891 under the 
mortgage of that year. I have therefore no 
hesitation in coming to the conclusion that 
on the most indubitable proof the plaintiff 
has established: that the property is his, 
was granted to his family by enfranchise- 
ment of an inam, that he is paying tax 
down to the time of the present litigation, 
and that the defendants unless they prove 
their title by adverse possession have no 
right at all to keep this property. Then 
as to the question of how they came 
into possession, the only conclusion I 
can come to is that they came into 
possession in 1891 under the mortgage 
Ex, B. It is easy enough to make vague 
and general statements of old possession 
but no Court will believe such statements 
in the faca of Government records and 
registered documents, Therefore, 1 think 
the Munsif was right and the learned Sub- 
ordinate Judge bas not shown that he was 
wrong on this part of the case, viz., that if 
the case had to be decided on the merits at 
the present moment, there cannot be any 
doubt or hesitation as to who should have 
this property. 


Now I come to the two points which the 
learned Subordinate Judge thought barred 
the plaintiff of his rights. Onthe point of 
res judicata I think the learned Judge was 
right in thinking that unless the plaintiff 
could get rid of the decision in the previous 
case in the way alleged hy him, that decision 
would be resjudicata as between him and 
these defendants, on the question of title 
and possession. These defendants were 
defendants Nos. 1 to3 in O. 5. No. 201 of 
1916 and the plaintiff was the 4th defend- 
ant. The appellant attempted to show that 
the conditions necessary to constitute res 
judica between co-defendants did not exist. 
The point he attempted to make was that 
there must have been active contest bet- 
ween the co-defendants. As there was no 
contest between defendants Nos. 1 to 3and 
the 4th defendant in the old suit, therefore, 
it was said that that decision could not be 
res judicata. There were expressions like 
‘active contest’ and ‘active controversy’ in 
the older decisions on this topic but the 
most recent pronouncements of the Privy 
Council in Munni Bibi v. Tirlokinath (1) and 


(1) 132 Ind. Cas. 598; 53 A 103: AI R1931 PO 
1141931) A L J 453: 3 O W N 661; 53 OL J 532; 
33'Bom, L R 979; Ind, Rul. (1931) P O 182; (1931) 
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Maung Sein Done v. Ma Pan Nyun (2) 
require only three elements to constitute a 
decision res judicata between co-defendants. 
They are (1) there must ké a conflict of 
interest between the cefendants concerned ; 
(2) it must be necéssary to decide this con- 
flict in order to give plaintiff the relief he 
claims and (2) tke questicn ketween the 
defendants must have been finally decided. 
Mark that the first element is not that there 
should: be active contest between tke cc- 
defendants but merely that there must 
be a conflict of interest between them and 
this conflict may exist notwithstanding that 
one of the concerned defendants does not 
contest at all. In fact in the previous case 
concerned in the Munni Bibi v. Tirlokinath 
(1) decision, one of the two parties, between 
whom that decision was held to be res 
judicata did not appear at all. The point, 
therefore, taken by the appellant is no 
longer right though it may have been 
supportable cn the language of similar 
decisions, for instance, Sankaramalingam 
Chetti v. Muthulakshmi (3), where the ex- 
pression ‘active controversy’ is used. The 
same three elements are held in the subse- 
quent decision in Maung Sein Done v. Ma 
Pan Nyun (2), to be sufficient. 
there was undoubtedly a conflict cf interest 
between the present plaintiff (then 4th de- 
fendant) who supported the then plaintiff's 
claim and the defendants who were defend- 
ants Nos. lto3 then: It was also necessary. 
to decide that conflict to give the plaintiff 
a decree and that ecnflict was decided 
against the present plaintiff. If, therefore, 
there were no other faulis to bo found, 
with that decision, the plaintiff would be 
out of Court. 

This leads to the really important point 
in the case whether in the conduct of that 
suit the plaintiffs then guardian (his 
mother) was guilty of such negligence or 
gross negligence as it is sometimes express- 
ed as to release the plaintiff from the effect 
of ihat decision. What actually. happened 
may be very briefly stated. The then 
plaintiff claiming under a mortgage dated 
August 2, 1915, from this plaintifi brought 
that suit for pcesession against the present 
defendants who were then defendants Nos. 1 
to3. ‘The contentions of the then plaintiff 
and the defendants Nos. 1 to 3, may be 
taken to be substantially the same as 


(2) 137 Ind. Cas, 378; 63 M L J 64; Ind. Rul (1932) 
P C184; AILRI931P O 161; 36 O W N 726; 550 
L J 4€3; 10 R322;34 Bom. L R 1040; 90 W N 647; 
(1932) A L J 735; 33 P L R519;36 L W 1; 591A 247 


(PO). 
(3) 43 Ind. Cas, 860; 33M LJ 740, 
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The 4th defendant was this plaint 
iff who appeared by his guardia» 
ad litem his mother. ‘She did no 
appear by Vakil but personaily appearer 
at the time of framing the issues as the 
records of that case show and admitted the 
plaintiff's claim. Kor anything that w» 
now know, «nd in fact there is no evidenca 
to the contrary, that is all that she did i 
the whole litigation. She took no mors 
part or interest either in the Munsif's Cour 
in which the plaintiff won or in the Ay pellat 
Court or Second Appellate Court wher 
eventually he Jost. In view of what I have 
already said about the unassailable charac 
ter of the plaintifi’s claim to the property 
and the nature of the cefendants’ posses 
sion of it this conduct on the part of € 
guardian would alone be sufficient te 
examine her bona fides or diligence wiil 
great care. So much depended upon he» 
diligence or the want of it, as her ward 
was really in the position of. the plaintiff 
himself. The decision in ibat suit neces- 
sarily binds him by res judicata.. The 
plaintiff in that case had only his mortgage 
mcney in jeopardy. The present plaintiff 
then 4th defendant stood to lose the whole 
property. When in such circumstances 
the guardian of an owner of property 
dces nothing in suit by the result 
of which he will Le bound and simply goes 
io sleep from the beginning to the end of 
the litigation, it is difficult not to cha- 
racterise ihat conduct as negligent. But it 
is asked, what is it that she could have 
done ? Theansweris easy. The judgment 
of the Appellate Court is based upon ihe 
idea that the mortgage under which the 
defendants are said to be holding the prep- 
erly, wiz, Ex. B was a suspicious tran- 
saction to which they did not consent which, 
therefore, must have been writien and kept 
for seme ulterior object not binding cn the 
innocent Goundans in possession. On this 
ruling idea everything else was built. I 
cannot conceive that the Court if it could 
be disabuseed of that dominant error would 
have come to the conclusion at which it 
arrived, viz., that defendanis Nos. 1 to 8 
were in averse possession ; for it is obvious 
that if a person takes a usufructary mort- 
gage, he holds under the mortgagor and 
there can be no further question of adverse 
possession. A perusal of the first and 
second judgments of the learned Subordi- 
nate Judge on that cecasion makes this 
clear that for some reason which must have 
been sufficient to his mind at that time he 
could not convince himself that the persong 


now. 


. adverse possession were 


4 


‘the matter is Ex. O (1) 
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in ‘possession (the defendants) were con- 
senting parties to the mortgage (Ex. B). 
On this the whole of the rest of inferences, 
suspicions, etc., were founded. While the 
Judge's mind was thus in travail, the good 
lady (the plaintiff's mother) who never 
appeared in Court or even engaged a 
Pleader for her kept in her hands the 
material documents which would have prov- 
ed that the defendants must have taken a 
title from the owner and they are the docu- 
ments mentioned by the District Munsif 
in para. 14, of his judgment. If the title 
deed Ex. A had been produced, it would 
at once show that the plaintiff's family was 
entitled to the property upon the mcs’ 
indubitable of titles, viz, a Government 
grant dated 1884. Tor the present learned 
Subordinate Judge to say that this 
would have made no impression on the 
former, the learned Judge is to hazard a 
guess that he would have made a mistake 
and fallen into an errorinto which he did 
not fall and would probably not have fallen. 
Similarly the extract from the inam Fair 
Register which was then as available as now, 
would at once have shown that all the de- 
fendant’s talk of long adverse possession 
was unlikely to be true in the last 
degree. But the document which clinches 
(copy of which is 
Ex. C.1) which the 1st defendant himself 


produced in this litigation and of which the 


copy C was available andin the hands of 


-the then plaintiff in 1917 immediately after 
_this decision of the Munsif but long before 


the decision. of the Subordinate Judge. 


Thatis a simple mortgage for Rs, 250, 


executed by the lst defendant himself to a 
stranger of some other property belonging 
to the defendants. An examination of 


these two documents (Ex. C) makes it for 


all human purposes conclusive that the 
defendants accepted the mortgage lis, B 
and then they put forward the plea of 
really imposing 
upon the Court. Exhibit C was registered 
onJune 9, 1891, being presented at the 
office of the Sub-Registrar at 5 p.m. by 
the Ist defendant, the executant. It was 
in the handwriting of Ayya Pillai, the 
plaintiffs grandfather, the mortgagor under 
Ex. B. It was numbered as 1051 and 
registered. Immediately afterwards, i. e., 
at 5-30 P. m. Ex. B was produced for 
registration before the same officer by 
Ayya Pulai, the mortgagor, and was num- 
bered as 1052 and registered. Thus it is 
plain that at the registration of these two 
documents both the mortgagor and the mort- 
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gagee “under Ex. B wero present, The 
mortgagee was raising Rs. 250, ont of the 
Rs. 300, for which he was taking the mort- 
gage from Ayya Pillai, I am asked serious- 
ly by the respondents’ learned fOounsel to 
say what the learned Judge has said that 
the mortgage Ex. O, may have been for 
some other purpose and that there is nothing 
in it to connect it with Eg. B. This is an 
ingenious argument which does not appeal 
tome. All that Iam now concerned with 
is that the learned Subordinate Judge 
who decided the previous case ought to have 
had a chance of saying whether it would 
have appealed tohim or not. In all humil- 
ity I think that it would not have 
appealed to him any more than it does 
to me. I think it humanly impossible 
to say that a Court with these two doeu- 
ments before if (Exs. B and C) and being 
made aware of the facts which I have 
mentioned would come to the conclusion that 
Ex. B was not accepted by the mortgagee 
the present defendants Nos. Lto3. The 
copy (Ex. C) which is also now produced 
shows the date when it wasobtained. Why 
neither the then plaintiff nor this plaintiff's 
guardian ad litem made any attempt to 
file it in Court has not been explained. 
There is still another matter. The docu- 
ment now marked Ex. K whichis a lease 
given to the defendants after the mort- 
gage (Ex. B) had been discharged in 1910 
was actually produced in Court in the old 
litigation but no one seems to have 
taken the trouble to get it exhibited or to 
prove it. The present learned Subordinate 
Judge says that even if it were proved, it 
would not have made any difference. I can 
only repeat what I have said about Ex. C 
that I cannot agree with this at all and 
in any case the former learned Subordi- 
nate Judge never had a chance of saying 
that it produced no effecton his mind. On 
the contrary if he had been satisfied, as 
now the Courts are satisfied, that if was 
a genuine document, the inevitable con- 
clusion would be that the plea of 
adverse possession would be ruled out. 
Taking all this into consideration I think 
that the conduct of the plaintiff's mother 
as guardian in the old suit can only be 
described as gross dereliction of duty. It 
does not matter whether it was due to 
ignorance or anything else. It is no excuse 
to say that she thought that the then 
plaintiff was going to conduct the case. If 
cannot be permitted for a minor's guardian 
to take refuge under the plea that he en- 
trusted his duty to some ather party. 
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Several cases have been referred to show 
that such conduct as I have described is 
not enough to constitute negligence gross 
enough to avoid the effect of a decree to 
which a minor is a party. In the first 
place the learned Advocate for the res- 
pondents attempted to draw a distinction 
between negligence by not raising the 
necessary plea and negligence by not cffer- 
ing evidence to support the plea which is 
taken. According to him although negli- 
gence of the former character might avoid 
a decree against a minor, negligence of 
the latter character is not sufficient. There 
is no basis for this distinction at all. Negli- 
gence is negligence whether it consists of 
not going tothe Court and raising a plea 
at all or whether it consists of abandoning 
a plea practically after raising it without 
trying to support it by such evidence as is 
available to the guradian. And this is not 
a mere matter of logic but it has been 
expressly so held in Brig Raj v. Ram Sarup 
(4) where it was held that an omission to 
defend or to raise a particular plea or to 
call certain evidence might, in the circum- 
stances of a particular case, amount to 
negligence or to a breach of duty which 
was owing by the guardian ad litem to the 
infant in that case. This case was ap- 
proved and followed in the Full Bench 
case of Siraj Fatma vV. Mahmud Ali (5) 
where the authorities were exhaustively 
examined. 

There being no such distinction as con- 
tended for, the only question is whether on 
the facts of this case the conduct of the 
plaintiff's guardian was gross enough to 
avoid the effects of the decree against the 
. minor. That is not a question of authority be- 
cause it depends upon the facts of each case. 
The general principle, however, is well settl- 
ed that the test isas Mookjeree, J., put it in 
Parameswari Pershad Narain Singh v. Sheo 
Duit Rai (6) that it must be such negligence 
as leads to thelossof aright, which must 
have been successfully asserted if the suit 
had been conducted or resisted with the 
due care. To apply the test in each parti- 
cular case raises a question of mixed law 
and fact: per Devadoss, J., in Anada Rao 


(4) 90 Iad. Gas. 749; 481A 44 atp. 56; AIR 1926 
PO142;30 W N9894; 53 I A 271; 25 L W 90- 
v5AL J 61; (1927) M W N B84; 38 M'L T 43; 28 P 
LR 113; 31 O W N 413; 52M L J 368; 450 L d 274: 
8 P L T 251; 29 Bom, L R755; 54 0 338 

5 


PO). 
) 188 Ind, Oas.465; 54 A 646; (1932) A L J 457: 
A 1 R 1932 All. 293; Ind. Rul. (1932) All. 418: 16 R D 
327 (F B.) 
(6) 6 O L J 448. 
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v. Appa Rao (7). In the words. employe: 
by that learned Judge the negligence mus 
be such as would he called: gross negli» 
gence in law, 1. e., such negligence as woul 
imply that the person guilty of it neglect 
ed to do what was plainly his- duty t 
do or did something which any man œœ 
ordinary prudence would have done. Late 
in the same case he said that: in ever, 
case the Court has to see whether th 
facts are sufficient to make out gross negli 
gence on the part of the guardian. Ai 
to particular applications of the rule te 
varying facts, they are not .of course oœ 
much guidance as authority on accounto 
the variation in the facts of each case. But 
it ig useful to recall that putting. forwardam 
a false defence known to be false easily 
comes within the rules [see Gotepatti Subbate 
v. Gotepatti Narasamma (8)|; Where 3 
guardian ad litem absented himself at, the 
hearing and the Vakil was unable to ex 
plain why the witnesses summoned were 
not present and consequently a decree was 
passed against a minor, an application for 


-adjournment being refused, that -was held 


tocome within the rule: Subbiah Pandaram 
v. Arunachala Pandaram (9).-’.Failure to 
set up proper defences by a guardian to a 
suit against a minor comes within the rule 
Vadapillt Joga Rao v. Kale Venkamma (10). 
We’ cannot exhaust thé various, circum- 
stances in which a Court might hold that 
the guardian had failed in his duty to-the 
minor so asto call into operation the rule: 
now under consideration. I have no doubt 
that considering the evidence then availa- 
ble and considering that the plaintiff's 
guardian did nothing to bring it forward 
before the Court, if isno answer to say now 
that even ifit had been brought forward 
the Court might have fallen into.an error, 
It is to be presumed that every Court 
will try its best to do what is ‘right Gn con- 
sideration of all the materials placed before 
it, and I myself have no doubt that if the- 
materials now placed before the Munsif’s 
Court had been placed before the Court 
in the old suit, the result would have been 
the same as what the District Munsif arriv- 
ed atin this suit. I therefore think that 
the decree in O. S. No. 206 of 1916 is of no 
effect to bar the plaintiff or his just rights. 
On this ground the decree of the learn- 

ed Subordinate Judge is set aside and that 


(7) 85 Ind, Cas, 812;47 M L J 703; (1925 M WN 
75; A I R 1925 Mad. 258, ? 

(8) 26 Ind, Cas. 16:27 M L J 488. 

(9) 80 Ind. Oas. 992; A I R 1925 Mad. 379. 

(10) 101 Ind. Cas, 143; A I R 1927 Mad, 497. 
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., prepared ‘by the Commissioner and the facts stated, 
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ae A a Decree set aside, 
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“of the District Munsif restored with costs 
below. 
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Code (Act V of 1908), 0. XXVI, 


NAIMADDI 


Civil, Procedure 


r. 10=Trial Court accepting Commissioner's report 
and decreeing suit--On appeal, facts of Commissioner 
` accepted but conclusion differed and decree set aside 
` — Legality 


—Land Tenures—Patta — Construction 
—Land demised stated to be three bighas measuring 
„by guess—Lessee, if entitled to 203 bighas on the 
strength of this patta. 

Where the trial Court accepts the view of the 
‘Commissioncr and’ decrees. the suit, on appeal, the 
Appellate Court is entitled to accept the map 


' .,tastde the decree. 


4 
woe 
- 
- 


s 
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~, Where, the patia gives the area of the land 
+ demised'as measuring by guess three bighas, the 


bd id " 
r 


lessee .is not entitled on the strength of this 


: paita to 26} bighas of the land onthe ground that 
`, such area is comprised within the boundaries of 


- his patta. Durga Prasad Singh v. Rajendra Narayan 
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“+-possession. The lands in suit 


' (2), distinguished. 


5.0. “As against the decree of the Addi- 
tional Sub-Judge, Khulna, dated July 23, 


Messrs. _ Risheendranath Sarkar and 


Farhat Ali, for the Appellant. 


<" Messrs, Atulchandra Gupta and Nirode- 


bandhu Ray, for the Respondent. 


AM. C. Ghose, J.—This is an appeal by 


declaration of 
certain lands and recovery of 
comprised 
three cadastral survey plots Nos. 1049, 
1116 and 1117. ‘These plots together make 
up an area of 26} bighas. The plaintiff 
.claimed these lands on the strength of a 
patta obtained from the patniday, Annada- 
prasad Mukerji, in 1326, In that patta the 
‘area of the land demised tothe plaintiff 
was stated as measuring by guess three 
- bighas. A local investigation was made by a 
Commissioner and submitted a map and a 
report. The Commissioner reported that in 
his view theland in dispute was compris- 
ed within the boundaries of the plaintiff's 
patta. The trial Court accepted that 
view and decreed the suit. In appeal 
by the defendants the learned Subordinate 
Judge : did not accept the conclusion 


e 


‘the plaintif ina suit for 
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of the Commissioner that the lands in suit °° 


are identical withthe lands demised to 
the plaintiff by the patta of 1326. On going 
through the report of the Commissioner 
the learned Subordinate Judge came to the 
conclusion that the boundaries on the 
north and west coincided with the boun- 
daries in the plaintiff's patta, but that the 


-boundaries on the south and the east were 


not identical. In this view the learned 
Subordinate Judge held that the plaintiff 
would be entitled to an area of land 
measuring three bighas beginning with 
the boundaries on the north and west. 

Inappeal itis urged that the procedure 
adopted by the learned Subordinate Judge 
was wrong that he had no authority to 
set aside thefinding of the Commissioner 
and to adopt only a part of his report. The 
learned Advocate has quoted the case in 
Tirthabasi Singha v. ` Bepin Krishna (D), 
decided in 1916 by Sir Lancelot Sander- 
son and Sir Ashutosh Mookerjes. In that 
case the first Court accepted the Com- 
missioner’s report and decreed the suit. 
The Court of appeal found the report to 
be unsatisfactory and unreliable and dis- 
missed the suit. The High Court, in the 
circumstances of that case, considered 
thatthe case should go back to the first 
Court for a fresh local investigation. 
We are of opinion that inthis case the 
learned Subordinate Judge did not exceed 
the proper limits in criticising the work 
of the Commissioner. He accepted the 
map prepared by the Commissioner as 
correct. Heaccepted facts stated by the 
Commissioner. He only disagreed with 
the conclusion of the Commissioner, This, 
in our opinion, he was entitled to do. 

It has been strenuously urged that the 
learned Subordinate Judge misdirected 
himself in holding the view that the plaintiff 
wasentitled toonly three bighas of land 
as stated in his patta. It is urged that 
the plaintiff obtained settlement by his 
patta of 1326 of jungli lands and that the 
area was put by guess and not by measure- 
ment andthat in the circumstances the 
plaintiff was entitled to all the lands which 
were found within the boundaries as 
stated in his patta. In support of this 
view the case of Durga Prasad Singh v. 
Rajendra Narayan (2) decided by their 
Lordships of the Judicial Committee 


in 1913,has been quoted. In that case the 
(1) 34 Ind. Cas,.3% AIR 1917 Cal, 573; 23 0 L 


600. 
4 (2) 21 Ind, Cag. 750; 4i O 495; 40 I'A 223: 18 O 
W N 66; (1914) MWN1,15 ML T 68; 190LJ 
95; 28 M L J 25; 16: Bom, L R 42 (P O), 


- dismissed with costs. 
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landlord sued : for rent onthe basis ofa 
patta -when the rent was calculated on the 
basis of an area of 400 bighas of land. 
The defendants pleaded that the area 
was lesa ihan 400 bighas and claimed a 
proportionate abatement of rent. It was 
found that the defendants in a previous 
suit had got reduction cn the basis of 
inferior’ quality of coal but not on any 
representation of complaint that there 
were not 400 bighas of land within ths 
boundaries specified in the schedule to 
the kabuliyat. In that case the first Court 
found that the area inthe possession of the 
defendants was 346 bighas. In appeal 
the High Court foundthat the area found 
in the defendant's possession was 275 
bighas. Their Lordships of the Judicial 
Committee held that the defendants were 
bound to pay rent for the whole of the 
land within the boundaries, although it 
had been arrived at on the basis of 400 
bighas in area. Inthe present case the 
area obtained by the plaintiff by his paita 
was three -bighas of land at arent of Re.1 
per bigha. In our view, the learned 
Subordinate Judge was not wrong in 
holding that on the strength of this patta 
the plaintiff was rot entitled to dispossess 
the defendants from 264 bighas of land. 
In our opinion, the decree of the Court of 
Appeal below is correct. This appeal is 


McNair, J.—I agree. 
D. Appeal dismissed. 
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Burmese Buddhist Law—Minor—De facto guardian 
-~~Whether can bind ward by personal covenant to 
pay money. 

A person by describing himself as de facto 
guardian of aminor cannot, according to the per- 
sonal Jlawof Burmese Buddhists, clothe himself 
with the legal power to sell or mortgage the minor's 
property. Much more so is a guardian debarred 
from binding his ward by a personal covenant 
to pay money. C.T.V. E. Vyravan Cheiiyar v. 
Ma Saw Mwe (3), relied on, Waghela Rajsanji v. 
Mosludin (2), applied, Ibrahim v. Jagdish Prasad 
(4), distinguished, 

S. C. A. against a decree of the District 
Court, Toungoo, dated April 7, 1931. 

Mr. S. Datta, for the Appellant. 

Mr. N. N. Sen, for the Respondent. 
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Judgment.—In Civil Snit No, 17 of 
1932 of the Sub-Divisional Court of Toun- 
goo the present respondent, N. N. Chettyar 
Firm sued Maung Tun, his second wife, 
Ma Kyin '‘Myaing, “and his three children 
by his first wife, Maung Ko, Ma Khin Mya 
and Ma Ah Ma, for recovery of a certain 
sum of money due on a mortgage deed, 
which had been executed by Maung Tun 
for himself and by Maung Tun as guardian 
of the three children, who were minors at 
the tims. Ma Kyin Myaing was an attest- 
ing witness. The Sub-Divisional Court 
held that the deed had. been execnted for 
the benefit of the children and was binding 
on them. It granted a preliminary mort- 
gage decree to the plaintiff as prayed. 
This decree was not appealed against, and 
the plaintif ultimately obtained a final 
decree for sale on March 3, 1933. The 
property was sold at a public auction for 
Rs. 1,000, tothe decrce-holder on March 27, 
1933. The decree-holder then applied to 
the Court for a personal decree against 
all the defendants. The Sub-Divisional 
Court declined to give a personal decree 
against the women defendants, but granted 
a personal decree against Maung Tun and 
Maung Ko. Against this decree Maung Ko 
appealed to the District Court of Toungoo 
onthe ground that as he was a minor at 
the time of the execution of the mortgage, 
he could not be held to be personally 
liable for the debt, and, further, that the 
application for passing a personal decree 
against him was time-barred. The District 
Court found tnat at the time the mortgage 
suit was brought in June 1932, Maung: 
Ko was a major, and therefore that the 
decree - was binding upon him and its 
validity could not now be questioned. 

As regards the question of limitation, the. 
District Court referred the case back to 
the Sub-Divisional Court for a finding 
after hearing evidence. On the return of 
the proceedings, the District Court held 
that payment of interest on the mortgage 
debt by Maung Tun had been proved to 
have been madein July 1928, and therefore 
that the plaintiff was not barred by 
limitation from obtaining a personal 
decree even against Maung Ko. Against, 
this decision Maung Ko now appeals to 
this Court, 

The Sub-Divisional Court at the original 
trial did not come to any finding as tothe 
personal liability of Maung Ko for the debt 
for which the mortgage bond was executed. 
Its finding merely amounted to a decision 
that the property of Maung Ko was subjeot 
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to the mortgage. As has ‘been pointed 
out in Sahu Radha Krishna v. Tej Saroop 
(1), the proper stage for deciding personal 
liability in respect of a debt secured by 
a mortgage is after the net proceeds of 
the sale have been found to be insufficient 
to pay the decretal amount. So long 
asit has not been ascertained that the sale 
proceeds are insufficient, no question for 
the passing of a personal decree arises, 
The occasion for applying for a personal 
decree arises when the proceeds are found 
to be insufficient; it is then that a personal 
decree can be passed. Itis clear, therefore, 
that Maung Kos personal liability was 
not determined until the Sub-Divisional 
Ceart passed its order on the applica- 
tion of the plaintiff for a personal de- 
cree, 

Now, I think that it is clearly established 
that a guardian cannot bind an infant 
ward by a personal covenant : see Waghela 
Rajsanji v. Mosiudin (2), at p. 96*, where 
their Lordships of the Privy Council ob- 
served : 

“Their Lordships are not aware of any law in 
which the guardian has sucha power, nor do they 
see why it should be so in India. They conceive 
that it -would be a very improper thing to allow 
the guardian to make covenants in the name of 
his ward, soas to impose a personal liability upon 
the ward, and they hold that in this case the 


guardian exceeded her powers so far as she pur- 
ported to bind her ward, * oi * x 


This wasa case where a guardian had 
conveyed certain family land to a pur- 
chaser and the purchaser had taken a 
covenant from the guardian to indemnify 
him in case the Government should en- 
force its claim to receive rent out of the 
estate. It appears to me that the princi- 
ple applied in this case applies also in 
the present case before me. In fact, this 
Court has repeatedly ruled that a person 
by describing himself asa de facto guar- 
dian of a minor cannot, according to the 
personal law of Burmese Buddhists, 
clothe himself with the legal power to sell 
„or mortgage the minor's property: C. T. 
V. E. Vyravan Chettyarv. Ma Saw Mwa 
(37. Much more so is a guardian debarred 
from binding his ward by a personal 
covenant to pay money. This being 
so the order granting a personal decree 


against Maung Ko is clearly erroncous, 
(1) 123 Ind. Oas 321; A I R 1930 All. 69; 62 A 333; 
Ind. Rul. (1930) All. 369; (1930) A L J 1294 


(F. B). 
(2) 11 B551; 14 I A 89; 11 Ind, Jur. 315; 5 Sar. 16 
GO - 


JA 
(3) 149 Ind. Cas, 1076; A I R 1933 Rang. 403; 12 R 
41, 6R Rang. 361. 
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As regards the point that the application 
was in any case barred by the Limitation 
Act, there is nothing to show that the 
payment of interest made by Maung Tun 
was made by him as guardian of Maung 
Ko, In fact, if, as would appear, Maung 
Ko was fifteen at the time of the mort- 
gage in 1922, he was of age in 1923, when 
the payment relied upon was made, 
Section 21, sub-cl. (2), Limitation Act, 
lays down that : 

‘nothing in the said sections, (4, e., ss. 19 and 20), 
renders one of several joint * * * mortgagees 


chargeable by reason only * * * of a payment 
made by * * * any otheror others of them.” 


The Sub-Divisional Court relied on an 
unauthorized report of a decision of the 
Allahabad High Court, Ibrahim v. Jagdish 
Prasad (4). Itis always dangerous to rely on 
such unauthorized reports. In the present 
case, however, even from this report it cannot 
be said that the Allahabad Iiigh Court 
has assented to a proposition which would 
support the view of the Sub-Divisional 
Court. At the end ofthe judgment it is 
stated : 

‘Tn a case like this itis the property which is 
liable, and we are not. concerned with the liability 


of the various heirs of the original mortgagor 
inter se." 


So far as I can see, the decision merely 
ruled that payment of interest by one of 
the mortgagors kept the mortgage itself 
alive and rendered the property still liable 
for the debt. For these reasons this appeal 
must be allowed. The decisions of the 
lower Appellate Court and the original 
Court are set aside, and the plaintiff- 
respondent's application for a personal 
decree against the appellant, Maung Ko, 
is dismissed with costs throughout. 

N, Appeal allowed, 
(4) 99 Ind. Cas. 424; A I R 1927 All. 209. 


LAHORE HIGH COURT 
Criminal Revision Petition No. 279 of 1933 
December 6, 1933 
JAI Lat, J. 

NASIR AND OTIERS —PETITIONERS 


Versus 
Choudhury ABDUL KARIM AND OTHERS— 


OPPOSITE PARTY 

Criminal Procedure Cade (Act V of 1895), s. 494— 
Crown withdrawing case under s, 494—Injured person, 
if os bring fresh complaint—Practice—Criminal 
trial, 

‘There is nothing to debar on injured person from 
filing a complaint against the accused merely be- 
cause the Orown has chosen to withdraw the case, 
and Courts are legally entitled to ignore the 
orders of discharge passed on the withdrawal of the 
complaint if they are satisfied that the case is 
otherwise a fit one to be proceeded with. Emperor v. 
Kiru (5), relied on, 
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Mr. Barkat Ali, for the Petitioners. 
Mr. Abdul Haye, for the Opposite Party. 
Mr. Partap Singh, for the Crown. 
 Order.—This case relates to an incident 
of July 18,1931. On that date informa- 
tion was lodged at a police station by Nasir 
and others, who are the petitioners before 
me, that the respondents, Choudhury Abdul 
Karim, an Honorary Magistrate and a 
Municipal Commissioner of Lahore, and 
twelve others being members of an un- 
lawful assembly had committed an assault 
upon and causéd grievous injuries to 
the informant and his party. This infor- 
mation was duly investigated by the police 
and the thirteen respondents were sent up 
for trial before a Magistrate. When, how- 
ever, the case came up before the Magis- 
trate for hearing, the Deputy Superinten- 
dent of Police, who acted as Public 
Prosecutor in the case, professing to act 
under instructions of the District Magis- 
trate, asked the permission of the Magis- 
trate io allow the case to be withdrawn 
and the Magistrate, under s. 484, Criminal 
Procedure Code, allowed the case to be 
withdrawn and passed an order discharging 
the accused. 

It appears that the complainants, that 
is, Nasir and others, had engaged a Counsel 
who had been permitted by the District 
Magistrate to assist the Public Prosecu- 
tor. This Counsel objected to the with- 
drawal of the case but ths Magistrate 
held that he had no locus standi to inter- 
fere. 

The petitioners then presented a petition 
in the Court of the Sessions Judge of 
Lahore against the order of the Magistrate 
discharging the accused or the case being 
withdrawn, but at the hearing of this 
petition, they madea statement withdraw- 
ing the petition on the ground that they 
had filed a complaint against the respond- 
ents on the same grounds. The petition 
for revision was consequently dismissed 
and the complaint in its turn was also 
dismissed by the Magistrate on the ground 
that in the face of the order discharging 
the accused after the case had been with- 
drawn by the Public Prosecutor, it could 
not be entertained. 

A petition for revision was then presented 
in this Court and it is to be noted that 
this petition was directed against both 
the orders discharging the accused under 
s. 494, Criminal Procedure Code, and also 
against the order of the Magistrate sub- 
sequently passed dismissing .the complaint 
filed by the petitioners, 


‘by a Magistrate. 
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By an order of March 18, 1932, I dis- 
missed this petition with the result that 
both the orders which were altacked in this 
petition stood confirmed. ; 

Subsequently, the petitioners filed another 
complaint in the Court of the Magistrate on 
the same facts. This complaint also was 
dismissed by the Magistrate on the ground 
that it could not be entertained in view of 
the orders mentioned above. 

A petition for revision to the Sessions 
Judge was dismissed by him and con- 
sequently, the petitioners, i. e., the com- 
plainants, have presented this petition for 
revision in this Court and I have heard 
Counsel on both sides at length. 

It is contended on behalf of the petitioners 
that the discharge of .the accused on a 
withdrawal of prosecution by the Public 
Prosecutor under s. 494, Criminal Proced- 
ure Code, is legally no bar to a complaint 
being filed by the injured person on the 
same facts and to its being entertainkd 
Queen-Eimpress v. Dole 
Dwarka Nath v Bent 


Gobind Das (1), 
Maheshwara 


Madhub (2), Emperor v. 


_Kondaya (3), Emperor v. Mehrban Hussain 


(4), Emperor v. Kiru (5), Hata v. Emperor 
(6), Ah Young v. Emperor (7), Ramanand 
Lal v. Alt Hassan (8) and Biso Ram v. 
Emperor (9), another case of the Patna 
High Court, have been cited as authorities 
in support of the proposition. It is not 
necessary for me to discuss these cases at 
this stage. Emperor v. Kiru (5), which 
is a judgment of a Full Bench of the 
Chief Court of the Punjab and which has 
continuously been followed by this Court 
heretofore has laid down that legally there 
is no bar to a fresh complaint being 
entertained on the same facts, if the pre- 
vious case whether instituted on complaint 
or a challan by the police had resulted 
in the discharge of the accused. It has 
at the same time been ruled there that. 
where the order of discharge has been 
passed on a consideration of evidence, 
then the Court should not, as a rule of 

(1) 28 O 211; 50 W N 1689. 

(2) 28 0652: 5 0 W N 457. 

(3) 31 M 543: 9 Cr. L J 80. 


(4$ 29A 7; 4 Or, L J59; A WN 1906, 245. 
(5) 11 Ind. Gas. 132;10 P R 1914; 12 Or. LJ 


364. 

(6) 114 Ind. Oas. 50; A IR 1929 Lah, 315; JOP LR 
58; 50 Or, L J 233. 

(7) 127 Ind, Cas. 53; AI R 1930 Oal, 389; 38 O W 
N 197; 57 O 457; 31 Or.L J 1152; Ind. Rul (193) Oal, 
810; (1930) Or. Cas, 567. l 

(8) 83 Ind. Oas. 689; A T R 1924 Pat. 797; (1924) Pat. 
226; 26 Or. L J 129. j 
5 AA 66 Ind. Oss, 76; A IR 1922 Pat, 372; 23 Or. L- 
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practice, entertain a fresh complaint on 
“the same facts or order a fresh enquiry 
into the case unless the order of discharge 
- was foolish or perverse or was based on 
incomplete evidence. 

The respondent's Counsel did not make 
any real attempt to controvert this propo- 
- sition. He, however, contended that in 
criminal cases the person injured has 
` really no locus standi and that it is the 
function of the state or rather the Crown 
to prosecute in such cases iand, if the 
Crown chooses not to proceed with a 
criminal ease, it is no business of such 
person to move the Criminal Couris to 
satisfy his private grudge. Gulli Bhagat 
v. Narain Singh (10) and Maung Tha Daw 
v. U Po Myun (11), were cited as authori- 
ties in support of this proposition. In 
principle, perhaps, the proposition pro- 
pounded in these cases is unassailable. 
The practice, however, in this country, is not 
-asthe learned Counsel suggests and there 
‘are cases in which complaints have been 
allowed to be filed by injured persons, 
even where the Crown had chosen not 
to prosecute, and even in spite of the 
attempt made on behalf of the Crown to 
stop the criminal proceedings. Ram Gobind 
Singh v. Lallu Singh (12) is an instance of 
guch cases. 

I, therefore, hold that there was nothing 
to debar the petitioners in this case from 
filing a-complaint against the respondents 
merely because the Crown had chosen to 
withdraw the case, and the Courts are 
. legally entitled to ignore the orders of 
discharge passed on the withdrawal of the 
complaint if they are satisfied that the 
R is otherwise a fit one tobe proceeded 
with. 

In this case, however, as I have already 
stated, a complaint filed by ihe petitioners 
was dismissed by a Magistrate after the 
order of discharge under s. 494, Criminal 
Procedure Code had been passed and an 
attempt to have ihat order of dismissal 
revised by this Court proved to be unsuc- 
cessful. In the face of the order of this 
Court it was not open to the complainants 
to file a fresh complaint and it was not 
open to the Magistrate to entertain it, and 
in the absence of any fresh grounds, it 
is not possible for this Court toignore its 


(10) 77 Ind. Cas 734; A I R 1924 Pat. 283; 2 Pat, 
708; 25 Or, L J 446. 

(11) 103 Ind. Cas. 105; A I R 1927 Rang. 174; 5 R 
136; 28 Qr. L J 619. 

12) 81 Ind, Oas, 618; AIR 1924 All, 1203; 25 Cr. 
- LJ 9:0; 46 A 88; 21A L J655. : 
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previous order’ and to order further en-e’ 
quiry in the-case. It is on this ground 
that in my opinion, this petition must fail. 
I accordingly dismiss it. 

D. Petition dismissed, 
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RANGOON HIGH COURT 
Criminal Revision No. 703-A of 1983 
` March 19, 1934 
‘Pace, CO. J. AND BAU, J. 
EMPEROR—ProsecuTor 

versus 
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Criminal Procedure Code (Act V of 1898), s. 35 
Scope of—Charge at same trial with commission 
of two different offences—Conviction only for one 
—Conviction and sentence for the other—Necessity 
of—Penal Code (Act XLV of 1860), 3.71. 

Section 35, Oriminal Procedure Code, relates 
merely to the quantum of the punishment that the 
Court has jurisdiction to pass where the accused 
is convicted of two or more offences at one trial, 
and does not purport to provide whether, and if 
so under what circumstances, the Court has juris- 
diction to pass or to refrain from passing sentence 
in respect of the offencesof which the accused 
has been convicted,or any of them, The object 
and effect ofs,35, was to regulateand in some 
instances to increase (subject to 8. 71 of the 
Penal Code) the punishments that the Courts in 
certain circumstances were competent to award 
(see es 3L to 34); and it was not intended thereby 
to provide that it wasnot incumbent upon ihe 
Court to passa sentence upon the accused in res- 
pect of anyofthe offences of which he had been 
convicted in the circumstances referred to inthe 
section. 

Where the accused was charged atone trial with 
having committed two offences, one unders. 37 
and the other s. 30, Excise Act, the accused pleaded 
guilty to both charges and the Magistrate convicted 
the accused for the second offence and imposed a 
fine but did not convict the accused for the first 
offence: | 

Held, that in acase where the provisions of 
s. 7Zlofthe Penal Code, do not come into play, the 
Oourt has no discretion whatever to pass only one 
sentence for one offence and decline to pass 
sentences forthe other offences of which it may 
find the accused guilty. Separate sentences must 
be passed forthe several offences of which the 
Court finds the accused guilty. The aggregate 
punishment and the length of the period of im- 
prisonment must not exceed the limit fixed by. the 
provisos and that the accused must be convicted 
under s,37as well. Queen-E'mpressv. Aw Wa (2), 
overruled, Quee- Empress (1), fol- 
lowed. 


Cr. R. from ihe order of the Second 
Additional Magistrate of Oktwin in Crim- 
nal Regular Trial No. 70 of 1933. 

Mr. A. Eggar, Government Advocate, 
{or the Crown. : 

Page, GC. J.—In this summons case the 
accused, Ma Hiwa, was charged at the 
same trial with the commission of two 
offences, (1) under s. 37 and (2) under 


y, Wazir Jan 


- uin detail. 
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a.s. 30 (d) of the Excise Act. She pleaded 


guilty to both charges. 

The Magistrate, purporting to act under 
s. 33 of the Criminal Procedure Code, 
after: convicting the accused sentenced 
her to pay a fine of Rs. 12 or in default, 
to undergo 15 days’ rigorous imprisonment 
for the offence unders, 30 (d), but did 
not convict the accused or pass any sen- 
tence for the offence under-s. 37, 

The question that arises is whether it 
was incumbent upon the Magistrate to 
pass a sentence upon the accused in 
respect of both offences, or whether it was 
competent for him to refrain from convicting 
the accused or passing any sentence for the 
offence under s. 37. Section 35 (1) runs as 


follows: 


“When a person is convicted at one trial of 
two or more offences, the Court may, subject to the 
provisions of s, 71 of the Indian Penal Code, sen- 
tence him, for such offences, to the several punish- 
` ments prescribed therefor which such Court is 
competent to inflict; such punishments, when con- 
sisting of imprisonment or transportation, to com- 
mence the ons after the expiration of the otherin 
such order as the Court may direct, unless the 
Court directs that such punishments shall run 


concurrently.” 


Many decisions were cited to u3 with 
respect to the meaning and effect of s. 35, 
but I do not think that any useful pur- 
pose would be served by discussing them 
Having regard to the terms of 
the section, the context in which -it is 
found, and the amendments of the section 
effected by Acb XVIIT of 1923, 3. 7, I am 
clearly of opinion that s. 39 relates morely to 
ihe quantum of the punishment that the Court 
has jurisdiction to pass where thse accused 
‘is convicted of two or more offences at 
one trial, and does not purport to provide 
whether, and if so, under what circum- 
stances, the Court has jurisdiction to pass 
‘or to refrain from passing sentence in 
respect of «the offences of which the ac- 
cused has been convicted, or any of them, 
The object and effect of s. 35, I apprehend, 
was to regulate and in some instances to 
increass (subject to s. 71 of the Indian 
Penal Code), the punishments that ths 
Courts in certain circumstances were com- 
pentent to award (see ss, 31 to 3h); and 
it was not intended thereby to provide 
that it was not incumbent upon the Court 
to pass a sentence upon the accused in 
respect of any of the offences of which 
he had been convicted in the circumstances 
referred to in the section. I find myself 
in agreement with the following observa- 
ticns of Mahmood, J., ia Queen-Emprese 
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v. Wazir Jan (1): 


“I have already said enough to indicate that, in 
my opinion s. 7i of the Indian Penal Code, has 
no bearing upon the question of convictions, but 
relates only to the measure of punishment for 
offences falling under the purview of that clause. 
I have also said enough to indicate that, according 
tomy view of the law, neither s. 35 nor s. 235 
of the Oriminal Procedure Code, stands in 
the way of separate convictions and separate 
sentences for each offence of which the 
accused is found guilty in the same trial, though, 
as a matter as substantive law, s. 71 of the Indian 
Penal Code affects the measure, or, rather the 
limit of punishment, and, as a matter of adjective 
Jaw, s. 33 of the Criminal Procedure Code, has a 
bearing upon the same question with reference to 
the powers of ths Court awarding the sentence, and 
with reference to the right of appeal.” ki 

To hold otherwise would be to render 
s. 35 inconsistent with ss. 245 and 258 of 
the Code, under which the Magistrate, if 
he finds the accused guilty, is bound to 
pass sentence upon him according to law. 
Further, ‘if an accused person (of course, 
subject to s. 71 of the Indian Penal Code) 
is convicted of two or more offences at 
the same trial and a separate sentence 
was not passed upon him in respect of 
each offence, or he was sentenced 
to one consolidated punishment in res: 
pect of all the offences of which he 
has been convicted, difficulties would 
arise on appeal or revision if he is 
acquitted of one or more of the offences 
and ithe conviction for the other offences 
is confirmed. Cases decided prior to the 
amending Act (XVIII of 1923) are of little 
assistance when the construction of s.35 
is under consideration. 

For instance, in Queen-Empress v. Aw 
Wa (2) it was held that 

“while separate convictions under ss. 45 and 51 
of the Excise Act are permissible, separate sentences 
for the seme sections are illegal.” 

‘But it is to be observed that by s. 7 of 
Act XVIII of 1923, the word “distinct” 
was deleted from s. 85, and, in my 
opinion, the ruling in Quecn-Empress v. 
Aw Wa (2) is no longer to be regarded as 
an authority on the construction of 
s.30, [see Emperor v. Piru Rama _ (3), 
Emperor v. Pandu <Avachit Bhil (4) 
Sothavalan v. Rama Kone (5).| 

The sentence passed upon the accused 

(1) 10 A 58 at p, 67; A W N 1887, 274.’ 

(23 1 LBR 33 : 

(3) 91 Ind. Cas. 689; 49 B 916; 27 Bom, L R1371; 
27 Or, LJ 1138; AIR 1926 Bom. 61. 

(4) 108 Ind, Oas, 512; 52 B 277; 39 Bom. L R 378; 
ie 1928 Bom 141; 29 Or, LJ 412; DA I Crk 

(5) 112 Ind Oas 31;56 M 481: 37) LW 250; Ind. 
Rul, (1933) Mad. 180; (1933) M WN25i: 3t Or.L J 
A 64M Ud 314: A IR 1933 Mad, 338; (19033) Or. Oas. 
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must be revised, and an order will be 
passed in the sense proposed by Ba U, J. 

Ba U, J.--The respondent was sent up 
for. trial under ss. 20 (d)and 37 of the 
Burma Excise Act for illegal possession 
of 4-5th. quart of country spirit and 
instruments for manufacturing excisable 
articles. When the particulars of the 
offences were read out and explained to 
her, the respondent pleaded guilty to both 
the charges. The Magistrate accepted the 
plea of guilty but convicted her under s. 30 
(d) only and directed her to pay a fine of 
Rs. 12, or in default, to undergo 15 days’ 
rigorous imprisonment. < 


The following two ‘questions now arise 
for consideration: | 

(J) Could the Magistrate refrain from convicting 
the respondent under s. 37 of the Exciss Act after 
he had accepted the plea of guilty to the charge 
thereunder? — 

(2) Ifhe could not, must he then pass separate 
sentences for each of the two offences of which he 
found the respondent guilty? - 

The case was tried asa summons case. 
The Magistrate must, therefore, follow the 
procedure laid down in Chap. XX of the 
Criminal Procedure Code. The relevant 
sections of the said Chapter are es. 212, 243, 
244 and 245: j 

Section 242.—“When the 
brought before tbe Magistrate, the particulars of 
the offence of which he is accused shall be stated 
to him, and he shall be asked if he hasany cause 
to. show why he should not be convicted; but it 
shall not be necessary to framea formal charge.” 

Section 243,—‘If the accused admits that he has 
committed the offence of which he is accused, bis 
admission shall be recorded as nearly as possible in 
the words used by him, and, if he shows no sufficient 
cause why he should not be convicted, the 
Magistrate may convict him accordingly,” 

Section 244.—"If the Magistrate does not convict the 
accused under the preceding section or, if the 
accused does not make such admission, the Magistrate 
shall proceed to hear the complainant (if any, and take 
all such evidence as may be produced in support 
of the prosecution, and also to ‘hear the accused 
and take all such evidence as ke produces in his 
defence...” 

Section 245 (1).—"If the Magistrate upon taking the 
evidence referred to in s. 244 and such further 
evidence (if any) ashe may, of his own motion, cause 
to ba produced,and (if he thinks fit) examining 
the accused, finds the accused not guilty, he shall 
record an order of acquittal,” 

(2) “Where the Magistrate does not proceed in 
accordance with the provisions of s. 319 ors, 56?, 
he shall,if he finds the accused guilty, pass sentence 
upon him according to law." 

Now, what is clear is that, if the accused 
pleads guilty, two courses are open to the 
Magistrate. He may accept the plea and 

‘convict the accused, or else refuse to accept 
the plea and proceed with the trial. If he 


proceeds with the trial, he must find 


accused appears or is 
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the accused either guilty or not guilty. 
If he finds, the accused nob guilty, he 
must acquit him; but if he finds the 
accused guilty then he must sentence him 
according to law. E 

“There is a similar provision, namely 
s. 258, which relates to the trial of 
warrant cases. According fo that secticn 
also the Magistrate must, in a warrant case 
if hehas framed a charge against the 
accused, find the accused either guilty 
or not guilty. If he finds the accused 
guilty he must pass sentence according 
to law. Both ss. 246 and 258 are mar- 
datory provisions and so, in my opinion, 
the Magistrate hasno option but must pass 
sentence according to law if he finds the 
accused guilty of the cffence with which 
heischarged. The matter does not, how- 
ever, stop here. There is another section 
in the Criminal Procedure Code which 
deals with the question of sentence. I 
refer to s, 35. The portion of it that is 
relevant tothe purpose in hand isin these 
terms:— 

35 {1)‘‘When a person is convicted at one trial 
of two or more offences,the Court may subject to 
the provisions of s. 71 ofthe Indian Penal Code, 
sentence him for such offences to the several 
punishments prescribed therefor which such Oourt 
is competent to inflict such punishments, when 
consisting of imprisonment or transportation, to 
commence the one after the expiration of the other 
in suchorder asthe Court may direct, unless the 
Court directs that such punishments shell run 
concurrently.” 

. What do the words “the Court mar, 
subject tothe provisions of s. 71 of the 
Indian Penal Code, sentence him for such 
offences, to the several punishments pre- 
scribed therefor’ mean? Do they mean 
that in a case where the provisions of 
s..71 of the Indian Penal Code do not come 
into play, the Court can pass one sentence 
for one offence and decline to pass senten- 


ces for other offences though it may 
find the accused guilty thereof ? 
Divergent views have been expressed 


on this question. 

In the case of Queen-Empress v. Nga Kyin 
U (6) the Magistrate convicted the accused 
under s. 458 and s. 324 of the Indian Penal 


Code, but did not pass separate sentences 


for each of the two offences of which he 
found the accused guilty. He passed 
only one sentence of two years’ rigorous 
imprisonment. The case was submitted 
to the Judicial Commissioner, Lower Burma, 
for enhancement of the sentence on the 
following two grounds: 


(6) LB R (1892) 271. 
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(1) “That separate sentences should have Leen 
paseed for each offence;” 

(2) “That the sentence is inadequate.” a 

On this reference the learned Judicial 
Commissioner said : 

“On the first point I do not think that a Criminal 
Oourt is bound fo pass separate sentences for 
each offence of which an accused may be found 
guilty. Section 35 ofthe Code of Oriminal Pro- 
cedure is permissive only.” 

The Bombay High Court, however, held a 
different view in Queen-Empress v. Phakeera 
(7), the head-note of which is in theseterms: 

“When the accused is tried at one trial on two 
separate charges for two distinct offences, and 
convictions are recorded on both charges, separate 
sentences ought to be passed.” 


See also Reg. v. Tukaya (8). 

The same view was held by the Allah- 
abad High Court in Qucen-Empress v. 
Wazir Jan (1). 

What is clear now is that the High 
Courts of Bombay and Allahabad agree 
in holding that the sentence, even though 
it may be nominal, should be passed 
on conviction on each of the offences 
charged. Itis true that these cases were 
decided under the Criminal Procedure Code 
of 1882, buts. 35 of the present Code, as 
amended by Act XVIII of 1923, is practi- 
cally the same ass. 35 of the Code of 1882 
- for the purpose in hand. 

The view thus taken by the Allahabad 
and Bombay HighjCourts is, in my opinion, 
the correct view of the law, and I respect- 
fully agree with it. Section 35 of the 
Code of the Criminal Procedure, as it 
stands, in my opinion, means nothing 
more nor less than this, that in a case 
where the provisions of s. 71 of the Indian 
Penal Code do not come into play, the Court 
has no discretion whatever to pass only 
one sentence for one offence and decline 
to pass sentences for the other offences of 
which it may find the accused guilty. 
Separate sentences must be passed for the 
several offences of which the Court finds 
the accused guilty. The aggregate punish- 
ment and the length of the period of im- 
prisonment must not, of course, exceed the 
limit fixed by the provisos. If that is not 
the proper view to be taken of this sec- 
tion, it cannot, in my opinion, be reconciled 
with ss. 245 and 258. 

For all these reasons I would convict 
the respondent unders. 37 of the Excise 
Act and direct herto pay a fine of Rs. 2, 
or in default, to undergo one week's 
rigorous imprisonment. I would reduce the 
sentence of fine passed under s. 380 (d) to 


(7) (1888) Rat, Un. Rep. Or. Cae, 369. 
(6) 1 B 214, 
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Rs. 10. As the whole amount that was . 
imposed by the trial Court under s. 30 (d) 
has been paid in, the respondent will now 
have nothing to pay. 

N. Sentence reduced. 





CALCUTTA HIGH COURT 
Civil Appeal No. 1526 of 1931 
May 21, 1934 
JACK, J. 
AMBIKA DASSYA—DEFENDANT— 
APPELLANT 
versus 
BEJOY CHAND MOHATAP—P.uaintier 
RESPONDENT 

Bengal Tenancy Act(VIII of 1885), s. 52 (1) (a)— 
Tenant losing use of his land owing to deposit 
of sand—Abatement of rent. 

Olause (a), s. 52 (1), Bengal Tenancy Act, recognizes 
that diluvion is not the only way in which land may 
be lost to the tenure or holding, and, once it has been 
found in such cases thatthe use of the land has 
been asmuch lost to thetenant as it would have 
been in the case of diluvion, it is for the landlord 
to show that there are circumstances which would 
disentitle the tenant to obtain relief by way of 
abatement of rent. Where the land was covered 
with sand two cubits deep, it must be held that 
there was a reduction of area and the tenant will 
have a right to abatement of rent under s. 52 (b). 
Syed Hyder Aliv. Omrit Choudhury (1), referred to. 

O. A. against the decree of the District 
Judge, Bankura, dated April 16, 1931. 

Messrs, Bankim Chandra Mukerji and 
Purna Chandra Chatterji, for the Appellant. 

Mr, Rupendra Coomar Mitra, for the 
Respondent. 

Judgment.—This appeal has arisen out 
of a suit for recovery of arrears of rent 
from 1332 to 1335 B. S. at Rs, 22-11-9 with 
interest and cess at 6 pies per rupee till 
1333 B. S. and then at Rs. 3-7-9 per year 
fiom 1334 B. S. according to the valuation 
roll. The defendant contends that a large 
part of the suit lands has been permanent- 
ly rendered useless by a deposit of sand 
and accordingly the defendant by a 
solenama in a rent suit brought againgt bis 
tenant reduced the jama. The defendant 
claims that his jama should also be reduced 
proportionately. The abatement of rent 
as claimed by the defendant was allowed 
by the first Court, but in the Appellate 
Oourt the suit was decreed in full. The 
learned District Judge held that 8. 38, 
Bengal Tenancy Act, did not- apply to 
tenure-holders and also that a tenant is 
not entitled to abatement of rent on the 
ground of natural justice. The learned 
District Judge appears to have overlooked 
the provisions of s. 52, cl. (b), Bengal Ten- 
ancy Act, which lays down that: 

“Every tenant shall be entitled to a reduction of 
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rent in respect of any deficiency proved by measure- 
ment to exist in the area of his tenure or holding as 
compared with the aren for which rent bas been pre- 
viously paid by him. 

In this case the evidence is that the land 
on account of which tenant claims abate- 
ment is covered with sand two cubits 
deep. This has been proved by measure- 
ment and is not disputed. In these cir- 
cumstances it must be taken that there 
has been a reduction of area to the extent 
covered by sand to a depthof three feet 
and on this ground, the tenant has a right 
to abatement of rent. The right to abate- 
ment where the land is so covered by 
sand as to be wholly useless is recognized 
by Sir Barnes Peacock in Syed Hyder Ali 
v. Omrit Choudhury (1). The title to the 
rent is founded on the presumption that 
the tenant enjoys the use of the land during 
the contract, and if he Joses the use of the 
land owing to no default on his part, it is 
only reasonable that he should not suffer, 
The landlord cannot complain for if the 
land had been in his possession he would 
have suffered equally. 

In other cases the law recognizes the 
tenant's right to relief where he has been 
dispossessed through no fault of his own, 
for instance, in the case of diluvion; and 
in principle there seems to ba little to dis- 
tinguish the cases; if instead:of an encroach- 
ment by a few inches of water there is an 
encroachment (owing to floods or some other 
cause) of a few feet of sand, rendering the 
land permanently useless for agricultural 
purposes, is the tenant on the same princi- 
ple not entitled to un abatement of rent ? 
True the sand might. be removed at con- 
siderable expense, but the diluviated land 
might also, in many ceses, be reclaimed and 
that does not disentitle the tenant to abate- 
ment. I have no doubt that in Bihar 
where gaps have been made in the land 
by earthquake the tenant will be held to be 
entitled to abatement although there has 
been no alteration in the boundaries of the 
(and let out to the tenant. Clause (a), s. 52 
JJ) recognizes that diluvion is not the 
mly way in which land may be lost to 
he tenure or holding, and, once it has 
oeen found in such cases that the use of 
he land has been as much lost to the 
enant as it would have been in the case 
„af diluvion, it is for the landlord to show 
hat there are circumstances which 
would disentitle the tenant to obtain relief. 
fo such circumstances have been establi- 
hed in this ĉase. 

Inthe result, thisappeal is allowed, the 

(1) (1861) W R Act 10, Rule 43, - 
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decree of the lower Appellate Court is set 
aside and and that of the Court of first 
instance in its entirety restored. The ap- 
pellant is entitled to bear costs of the lower 
Appellate Court. I make no order as to 
costs In this Court. Leave to prefer a 
further appeal under the Letters Patent 
has been asked for and is refused, 

D. Appeal allowed. 


a re AR, 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 82 of 1933 
March 21, 1934 
PAGE, O. J. AND Sitaw, d. 
S. P. S. MANI IYER — APPELLANT 
versus 
D. K. SYED EBRAHIM AND ANOTAER 
— RESPONDENTS 

Insolvency—Suit for damages for tort—Cosis 
awarded to insolvent in the suit—Application for 
attachment of costs by money decree-holder—Mantain- 
ability of, when Official Assignee does not intervene. 

Befors the respondents were adjudicated insolvents, 
the appellant obtained a money decree against 
them. The insolvents brought a suit for damages 
for a personal tort, and in the course of these 
proceedings in the Appellate Court and before the 
Privy Council costs were awarded to the insolyents, 
They had not obtained discharge. The appellant 
then applied for leave to execute his decree by 
attachments of the costs awarded to the insolvents: 

Held, (i) that damages obtained by an undis- 
charged insolvent in respect of a personal wrong 
and costs awarded to an insolvent in such a suit 
are property of the insolvent which was capable of 
passing to his assignee in insolvency under the 
Presidency Towns Insolvency Act. In re: Wilson 
Vine, Ex parte (1), dissented from. In re: Roberts 
(2), Inre Graydon (3), Batlay v. Thurston (4) and 
Affleck v, Hammond (5), referred to. 

(ii) that the property would not pass to the 
Official Assignee until he had intervened and claimed 
it; land that as he had not intervened, the appcl- 
lant should not be given leave to execute the 
decree, Cohen v. Mitchell (7), applied. 

©. Mis. A. from an order of this Court on 
the Original Side in Insolvency Case No. 34 
of 1929. 

Mr. Ray, for the Appellant. 

Mr. Basu, for the Respondents. 

Page, C. J.—This appeal must 
dismissed. 

Before D. K. Cassim & Sons were ad- 
judicated insolvent; the appellant obtained 
a money decree against them. It appears 
that the insolvents brought a suit for 
damages for a personal tort, and in the 
course of these proceedings in the Appel- 
late Court and before the Privy Council costs 
were awarded to the insolvents, The insol- 
vents have not obtained ‘their discharge. 
The appellant has now applied in insolvency 
that leave should be granted to him to 
execute the decree that he had obtained 
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against the insolvents by attachment of 
the costs thathave been awarded to them 
andon May 5, 1933, Sen, J. ordered ` 

‘that the petitioner abovenamed be and he is 
hereby granted ‘leave to execute the decree 
against the insolvents abovenamed in the suit 
hereinafter mentioned on condition that whatever 
ig realized less expenses is paid to the Official 
Assignee”. 

The insolvents then applied for a review 
of that order upon the ground that the 
costs in question had been 

“awarded to the petitionersin an action instituted 
by them to recover damages in respect of a wrong 
suffered by them, and such costs are not divisible 
among the creditors”, 

On June 20, 1933, Sen, J., reviewed the 
said order, and cancelled the leave that 
had been granted to the appellant to exe- 
cute his decree as prayed. 

Now, Iam of opinion that the case of 
Wilson In re: Vine, Ex parte (1) does not 
correctly state the law as it now obtains, 
in so far as in that case it was laid down 
that a trustee in bankruptcy cannot 
intercept the damages recovered for a 
personal wrong done to an undischarged 
bankrupt. ; 

In my opinion damages obtained by an 
undischarged insolvent in respect of a 
personal wrong and costs awarded to an 
insolvent in such a suit are property of 
the insolvent which is capable of passing 
to his assignee in insolvency under the 
Presidency Towns Insolvency Act In re: 
Roberts (2), Inre Graydon (3), Bailay v. 
Thurston (4) and Affleck v Hammond (5), 
But under that Act such property will 
not pass to the Official Assignee until 
he hes intervened and claimed it:C Choung 
Tak v. Ma Thein Nu (6), and until the 
Official Assignee has intervened, the 
doctrine of Cohen v. Mitchell (7) applies to 
transactions by the insolvent relating to 
such property, namely, that “until the 
trustee intervenes all transactions by a 
bankrupt after his bankruptcy with any 
person dealing with him bona fide and 
for value in respect of his after-acquired 
property, whether with or without know- 


(i) (1878) 8 Ch. D 364; 47L J B K 116;33 LT 
26 WR 582 


730; 

(2) (1900) 1Q B 122;6) LJ QB 19; 81 L T 467: 
48 W R132; 7 Manson 5. 
(3) (1896) 1 QB 417; 65 LJ Q B 328; 74L T 175; 
44 W R495; 3 Manson 5. 

(4) (1903) 1K B137;72L 3 KB 36,8 LT 43; 51 
W R 162; 10 Manson 1. 

(5) (1912) 3 K B162;81 LJ K B 5€5; 106 LT 
- 19 Manson 111. 

(6) 181 Ind Oas. 501; 8 R665; A IR 1931 Rang. 
74: Ind. Rul, (1931) Rang 136. 

(D (1880) 25 Q BD 262;59 L JQ B 409; 63 
L T 206; 33W E 551; 7 Morrel 207, 


MAUNG YAN V MA Mat WI 


15410 
ledge of the bankruptcy, are valid against 
the trustee.” Ma Phaw v. Maung Ba (8), 
was decided under s. 23 (4) of the Pro: 
vincial Insolvency Act, 1920, and is not 
ad rem. = 

Now, applying the law thus stated to 
the facts of the present case, I am clearly 
of opinion that leave to execute his decree 
ought not to be granted to the appellant. 
The Official Assignee has not intervened 
and claimed these cosis, and in these 
circumstances the plaintiff ought not to 
be allowed to execute his decree against 
the insolvents by attachment of the' sums 
representing these costs. 
' The appeal is dismissed with cosis, 
The respondents are entitled to their costs, ` 
Advozate’s fee three gold mohurs in each 
Court. T 

Shaw, J.—I agree. 
Appeal dismissed. 


No 
(8) 97 Ind. Cas, 221;4 R 125:5 Bur. L J 98; A I 
R 1926 Rang. 172, 
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RANGOON HIGH COURT 
Second Civil Appeals Nos. 84 and 85 
of 1934 
. July 11, 1934 ` 
DUNKLEY, J. 

MAUNG YAN AND OTHERS —ÅPPELLANTS 
VETSUS 
MA MAI WI-— RESPONDENT 


Specifice performance—Prior purchaser vigilant 
about her rights—Delay of nine years in filing 
suit— Whether can be excused—Sale—Subsequent 
purchaser having notice of prior vendee's rights— 
Suit by former for possession—Defence of possession 
by pricr vendee— Whether can be set up, 

Where if cannot be said that the plaintiff 
has slept over her rights for she obtained posses- 
sion of the land at the time when the contract 
was entered into, and since that time has been 
in possession and enjoyed the usufruct thereof 
and the real right of action had accrued only some 
time before institution of proceedings: 

Held, that a lapse of time.of nine years was 
not fatal to an action for specific performance of” 
an executed contract. Ma Shwe Mya v, Maung Mo 
Hnaung (2), distinguished. 

Where the subsequent purchaser has had clear 
notice of the rights of a prior vendee over. the 
same property, the prior vendee can set up his 
possession under the contract of sale from the 
vendor asa valid defence to the suit for possession 
by the subsequent purchaser. 

S. O. A. against the decrees of the District 
Court, Henzada, dated December 22, 1933. 

Mr. P. K. Basu, for the Appellants. 


Mr. Kyaw Htoon, for the Respondent. 


Judgment.—-The two suits in the Sub- ` 
Divisional Court of Myanaung, out of 
which these second appeals arise, both 
concern the same holding of agricultural 
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land. In Suit No. 38 of 1932, out of 
which Second Appeal No. 84 of 1934 arises, 
Ma Mai Wi sued Maung Yan and his 
wife and four other persons who were sub- 
sequent purchasers of this land from 
Maung Yan and his wife for specific per- 
formance of a contract of sale. In Suit 
No. 2 of 1933, Ma Thein May and Ma Lon 
Ma Gale, who were defendants in the suit 
brought by Ma Mai Wi and were the last 
purchasers of this land, sued Ma Mai Wi 
` and the persons from whom they derived 
title for a decree for possession of the land. 
Ma Mai Wi has been successful in her suit 
in the original Court and on appeal to the 
District Court of Henzada. The suit of 
‘Ma Thein May and Ma Lon Ma Gale was 
dismissed by the Sub-Divisional Court and 
this dismissal was upheld on appeal to the 
District Court. 

The facts which have been found by the 
lower Court, and which cannot now be 
disputed, are that nine years ago Maung 
Yan and his wife Ma Shwe Nu, verbally 
contracted to sell the land in suit to Ma 
Mai Wi and her deceased husband. U 
Pyaung, for a sum of Rs. 2,150. The con- 
sideration was paid, and the land was deli- 
vered to her and her deceased husband and 
they have been in possession and enjoyment 
of the suit land ever since then. However 
no registered deed of sale was ever execut- 
ed. Although the tas receipts continued 
to be issued in the names of Maung Yan 
and his wife Ma Mai Wi and U Pyaung 
paid the revenue up to the year 1930-31, 
but in April 1931, Maung Yan went to the 
headman and paid the revenue due on the 
land and obtained the tax receipt. He then 
proceeded to sell the-land to U San U 
and Ma Yin by a registered deed on April 
4, 1931, and subsequently, on August 11, 
1932, U San U and Ma Yin sold the land 
by registerd deed to Ma Thein May and 
Ma Lon Ma Gale. 

In regard to Ma Mai Wi's suit for 
specific performance of the contract, the 
first point which has been raised on behalf 
of the appellants in Appeal No. 84 is that 
there was a completed sale by an unregis- 
tered deed by Maung Yan and his 
‘wife to Ma Mai Wi and her husband, 
and that this unregistered deed cannot be 
the basis of a suit for-specific performancé 
and as “authority for this proposition the 
` case of James Skinner v. R. H. Skinner (1), 

(1) 119 Ind. Oas, 933; A IR 1929 P O 269; 56 
I A°363; 5L A 771;6 O W N 835; 3) LW 451; 
(1929) A L J 1069; Iad. Rul. (1923) P 0 337; 57 
M L J 765+ 50 O LJ 487; 11929) M W N 937; 32 
Bom. L Ri; IHL PLT1 (P0). 
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is quoted, but the only evidence thai there 
was. such an unregistered document 18 
contained in a statement made by one of 
the witnesses U Kyaw Dun Zan, in an- 
other proceeding a copy of his deposition 
been filed in Suit No. 38 of 1932 
of the Sub-Divisional Court, and this is 
not substantive evidence. Moreover, both 
the lower Courts have held that Ma Mai 
Wi and her husband entered into 
possession under an oral contract for sale, 
and this finding of fact cannot now be 
disputed. Secondly, it is urged on the 
authority of the case of Ma Shwe Mya v, 
Maung Mo Hnaung (2), that specific per- 
formance of this contract made nine years 
ago cannot now be granted, but in the 
present casa it cannot be said that Ma 
Mai Wi has slept over her rights for she 
obtained possession of the land at the time 
when the contract was entered into, and 
since that time has been in possession and 
enjoyed the usufruct thereof. In fact the 
contract in Ma Shwe Mya v. Maung Mo 
Hnaung (2), was an executory contract, 
whereas the contract in the present case 
is an executed contract and this fact dis- 
tinguishes the present case from Ma Shwe 
Mya v. Maung Mo Hnaung (2). It is clear 
that Ma Mai Wi had no notice of the re- 
fusal of Maung Yan and his wife to per- 
form the contract by executing a registered 
deed until Maung Yan took away the tax 
ticket from the headman's house in April 
1931, and therefore under the provisions 
of Art. 113, Sch. 1, Limitation Act, her suit 
was within time, and has,in my opinion, 
been rightly decreed. 

In regard to the appeal of Ma Thein 
May and Ma Lon Gale, in Appeal No, 89 
of 1934 the decision of a Full Bench of this 
Court in Maung Myat Tha Zanv. Ma Dun 
(3), concludes ihe case against them. For 
the appellants it is argued that this deci- 
sion is no longer good law in view of the 
decision of their Lordships of the Privy 
Council in Arif Vv. Jadunath Majumdar 
(4), but in that case the contract upon 
which the defence was based had ceased 
to be enforceable, and I have already held 
that Ma Mai Wi's contract is still enforce- 
able. In any case I am bound by the 

(2) 63 Ind. Oas. 914; A I R 1922 P O 249; 48 
I A 214,4 UB R 30; 48 O 832; (1921) MW N 


396: 30 M LT 28; 24 Bom. L R 682 (P O). 

(3) 81 Ind. Qas, 857; A I R 1924 Rang, 214; 2 R 
285; 3 Bur. L J 78. 

(4) 131 Ind. Cas. 762: AT R 19381 PO 79; 58 TA 
91; 58 O 1235; 60M L J 538; 33 L W 588; 53 O 
L J 359: 350 WN 550: 15 R D 354; 8 O W N 
739; (1931) M W N 480; Ind. Rul, (1931) P O 154; 33 
Bom, L R913 (P O}. 
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decision of the Full Bench of this Court. 
It is not suggested that the appellants had 
no notice of the facts that Ma Mai Wi was 
in possession of this land and that she was 
. In possession under a contract of sale 
granted by their predecessors-in-title. In 
fact, they took their transfer after the 
litigation between Ma Mai Wi and Maung 
Yan and his wife, which culminated in 
Second Appeal No. 87 of 1952 of this Court 
Ko Yan v Ma Mai Wi (5), and they admit 
that they were aware of this litigation. 
Consequently, they hed clear notice of 
Ma Mai Wis rights, and therefore under 
the authority of Maung Myat Tha Zan v. 
Ma Dun (3), Ma Mai Wi is entitled to set 
up her possession under the contract of 
sale from Maung Yan and his wife asa 
valid defence to this suit for possession. 

Hence both these appeals fail and are 
dismissed with costs. 

N Appeals dismissed. 


(5) 140 Ind. Oas. 777; A IR 1933 Rang. 4; 10 R 529: 
Ind. Rul. (1933) Rang, 2. 





CALCUTTA HIGH COURT 
Civil Appeal No. 1360 of 1933 
May 17, 1934 
Nasim Aut, J. 
MAHEDAR RAHAMAN MIA-—PLaINntTIF¥ 


— APPELLANT 
VETSUS ; 
KANTI CHANDRA BASU— DEFENDANT | 
—RESPONDENT 
Bengal Self-Government Act (III of 1885), s. 138- 
A—Disputes relating to qualification of voters, 
whether disputes relating to  election-——Election 


Rules under 3. 138A—Hule 26 (b)—Magistraie's 
decision, if a judicial decision— Setting of Tribunals 
for deciding certain questions regarding 1ights— 
Jurisdiction of Civi Court if barred—Civil 
Procedure Code (Act V of 1908), s. 9. 

Disputes relating to the qualification of voters 
are disputes relating to elections under the Bengal 
Self-Government <Act. 

The decision which the Magistrate gives under 
r. 26 (b) made under s 138-A, Bengal Self-Govern- 
ment Act, is a judicial decision and not simply an 
executive order passed bythe Returning Officer 
in connection withthe preparation of a register of 
voters. The decision under r. 26 (b) is really a 
decision asto whether the person is or is [nota 
qualified voter, 

Where the Legislature has set up special Tribu- 
nalfor the purpose of determining certain questions 
as to rights which are the creatures ofthe Act 
(Bengal Self-Government Act, in this particular case) 
then thejurisdiction of that Tribunal is exclusive 
and the Oivil Court cannot take cognizance of 
such matters. Ifthe plaintiff has any grievance 
he should resort tothe Tribunal which has been 
set up for redressing that grievance and if he 
does not avail himself of that opportunity, he 
cannot afterwards complain that the law has 
deprived him of his right to have his grievances 
redressed by the Oivil Court. 
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C. A.from the appellate decree of the 
Additional Sub-Judge, Malda, dated May 
15, 1933. 

Messrs. C. C. Biswas, Debi Prosad Dutta 
and Gopendra Krishna Banerjee, for the 
Appellant. 

Messrs. Jogesh Chandra Roy and Nagen- 
dra Nath Bose, forthe Respondent. 

Judgment. — This isan appeal by the 
plaintif in a suit fora declaration that the 
election of the defendant to the Malda Loval 
Board was itlegal and void and for a per- 
petual injunction restraining him from exe- 
rcising the functionsof a member of the 
same Board. Various objections were taken 
by the plaintiff to the election of the defen- 
dant. In view of the concurrent findings 
of the Courts below the learned Advocate 
appearing for the appellant has pressed 
in this appeal only one objection, namely 
that the defendant not being a qualified 
voter was not entitled to stand as a 
candidate in the election. The defendant's 
answer to this objection was that the 
Civil Court had no jurisdiction te try that 
guesiion. The Courts below have accepted 
the defendant’s plea on this point and 
have agreed in dismissing the suit. Hence 
the present appeal by the plaintiff. 

The only point for determination, there- 
fore, inthis appealis whether the Civil 
Court has jurisdiction to try the question 
whether the defendant was .a qualified 
voter or not. Section 9, Civil Procedure 
Code, lays down that | | 

“the Courts shall (subject to the provisions herein 
contained) have jurisdiction to try all suits of a 
civil nature excepting suits of which their cogniz- 
ance is either expressly or impliedly barred." 

The point for determination, therefore, 
is whether the trial of this question by 
the Civil Court is barred either. expressly 
or impliedly. The case for the defendant 
is that the jurisdiction of the Civil Court 
is barred bythe rules which ‘have been 
framed by the Local Government under 
s. 138-A, Local Self-Government Act (IM 
of 1885). Rule l-A of the Statutory Rules 
framed under the aforesaid Act is in these 
E di isi der these rules other 

gk arising under 
than pa ade ad i5 and 42 shal} be decided 
by the Magistrate and his decision shall be final.” 

Rule 26-B lays down that: 

“Every application made under r, 24 or r. 25 shall 
be duly considered by the Magistrate of the District 
or such other officer as may be appomted by him in 
this behalf on the date fixed under r. 26-A and the 
decision of the Magistrate or of the officer. so 
appointed, as the case may be, shall be final.” . 

It was urged by the learned Advocate 
for the appellant on the authority of the. 
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decision in the case of Rathis Chandra v. 
Amulya Charan (1), thatthe word “final” 
in the rules quoted above means final so 
far as the executive authorities. are con- 
cerned and consequently the question can 
be tried again by the Civil Court. That 
was, however, a case which arose out of an 
election under the Bengal Municipal Act 
in which there is an express proviso to s. 15 
of the said Actretaining jurisdiction of 
the Civil Courts totry suits relating to 
election. The learned Advocate for the 
defendant-respondent, on the other hand 
contended that the word “final” in rr. 1-A 
and 26-B means “not liable to be chal- 
lenged in acivil suit.” The observations 
of Mitter J., in the case of Sibesh Chandra 
v. Bibhu Bhusan Roy (2), support this con- 
tention of the respondent. It was, however, 
contended by the learned Advocate for 
the -appellent that the observations of the 
Mitter, J., in that case were mere obiter 
dicta inasmuch as the learned Judge 
having found that the objection taken by 
the plaintif in that case (namely whether 
Tarak was a qualified voter) fell within 
r. 42, it was not necessary for the learned 
Judge to come to a decision as to the mean- 
ing of the word “final” in that rule. Even 
if it be assumed that the observations of 
Mitter, J., in that case are obiter dicta 
I am not prepared tosay that the opinion 
expressed by the learned Judge in that 
case is wrong. Section 138-A, Bengal 
Self-Government Act as originally enacted 


was in these terms: 

“Tt shall be lawful for the Lieutenant-Governor to 
make rules consistent with this Act fer any District 
Board or Local Board for the purposes of determin- 
ing the mode and time of appointment or election 
of members of Boards and Committees, the term of 
office andthe registrations of voters and candidates 
re generally for regulating all elections under this 

et 11 


By Bengal Act Iof 1914 the following 
words were added to cl. A, s. 138: 

- “And determining the authority who shall decide 
disputes relating to such elections.” 

The result of this amendment of s. 138 
(a) was that the Local Government 
obtained. powers from the legislature to 
determine by rules the authority who shall 
decide disputes relating to elections under 
the Local Self-Government Act of 1885. In 
exercise of that power the Government has 
framed certain rules. The question is 
whether by any of these rules the Local 
Government hasdetermined the authority 
who is to decide disputes relating to 


(1) 129 Ind, Càs. 422; AIR 1931 Oal. 36; 58 Ç 
87: 34 O W N7141; Ind. Rul. (1931) Oal. 198. 
(2) 116 Ind, Oas, 372; A 1 R 1928 Cal. 750; 56 O 52. 
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elections held under the Act. Underr. 22 
of these statutory rules the Magistrate is 
to have aregister of persons, qualified to 
vote, prepared and such a register is to be 
prepared from the assessment list from 


enquiries made by persons especially 
deputed for the purpose and in such 
manner 8S may appear expedient. 


Under 1r.23 the list of voters is to be 
published. Under r.24 any person whose 
name is omitted from the register is to 
apply tothe Magistrate in writing to have 
his name inserted in the register stating the 
grounds of his application. Under r. 25 
any person whose name isin the register 
and who considers that any name appearing 
in the register oughtto be omitted may 
apply in writing tothe Magistrate stating 
definitely the grounds of his application to 
have such name omitted. Rule 26 lays 
down that the application need not be 
stamped and may be submitted either by post 
or through an agent. Rule 26 (a) indicates 
how the notice of that application is to be 
served and a date fixed for the hearing of 
that application. Then comes r. 26 (b) 
under which the Magistrate or some other 
officer as may be appointed by him in this 
behalf on the date fixed under r. 26 (a) is to 
hear the application and to pass his decision. 
It seems to me that by these rules the Local 
Government has determined the authority 
who is to decide dispates relating to the 
qualification of voters and there can be no 
doubt that such a dispute is a dispute relat- 
ing to elections under the Act, 

It is true that though the Local Govern- 
ment has obtained powers from the 
legislature to determine the authority who 
is to decide all disputes relating to elections, 
ithas not yet exercised that power to its 
fullest extent. The Local Government has 
not yet determined the authority by which 
disputes other than those arising under the 
rules framed (as for example, corrupt 
practices) are to be decided. In fact the 
Civil Court still continues to have jurisdic- 
tion to decide such disputes. This is clear 
from the fact that the Local Government 
has given authority to the Magistrate to 
decide only those disputes which arise 
under the election rules. It appears tome 
also that the decision which the Magistrate 
gives under r, 26 (b) is a judicial decision 
and not simply an executive order passed 
by the Returning Officer in connection with 
the preparation of a register of voters. The 
decision under r. 23 (b) is really a decision 
as to whether the person is or is nota 
qualified voter, A particular procedure hay 
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also been laid down for getting the decision 
under r. 26 (b). On all these grounds Lam 
of opinion that the Local Government by 
virtue of the power delegated by the legia- 
lature has setup a special Tribunal for 
deciding whether a certain person, is 
qualified to vote or not. 

It is well established on authorities that 
where the legislature has set up special 
Tribunal for the purpose of determining 
certain questions as to rights which are the 
creatures of the Act then the jurisdiction of 
that Tribunal is exclusive and the Civil 
Court cannot take cognizance of such 
matters. If the plaintiff had really any 
grievance he should have resorted to the 
Tribunal which has been set up for redress- 
ing that grievance and if he did not avail 
himeelf of that opportunity, he cannot now 
cc mplain that the law has deprived him of 
his right to have his grievances redressed by 
the Civil Court. < 

On these grounds I agree with the Coarts 
below that the jurisdiction of the Civil 
Court to try the question as to whether the 
defendant is a qualified voter or notis 
barred by the rules framed by the Local 
Government under s. 138 (a), Local Self- 
Government Act. 

It was, however, contended by the learned 
Advocate forthe appellant that the actual 
decision in Sibesh Chandra v. Bibhu Bhusan 
Ray (2) goes to show that the question as to 
whether a person is a qualified voteror not 
is a question which can be tried by the 
Civil Court. In that case, however, the 
learned Judges held that the question as to 
‘whether a certain person was a qualified 
voter or not was a question which came 
under r.42 and consequently by virtue of 
the provisions of r. 1-A the decision of the 
Magistrate on that question was not final. 
It appears, however, that at the time when 
the election which wasin dispute in that 
case was held, the specific rules quoted 
above determining the authority who is to 
decide disputes relating to the qualification 
‘of volers were not framed by the Local 
Government. Under the existing rules the 
dispute relating to the qualification of 
voters no longer falls within r. 42. 
Consequently the actual decision in the 
case referred to above does not help the 
appellant so faras the present appeal is 
concerned. No sufficient ground has there- 
fore been made out for interfering with the 
judgment and decree of the Courts below. 
The appealis accordingly dismissed with 
costs. 

D, Appeal dismissed. 


RANGOON HIGH COURT 
Civil Regular Suit No. 164 of 1933 
March 29, 1934 
LEAOH, Jd. 
BHAIYET-—-PLAINTIFF 
versus ` 
L. CHONG KHA AND OTHERS— 
DEFENDANTS ji: 
Inherent powers of High Court-Dismissal 07 
suit for want of jurisdiction—Plaint, if can be 
returned to plaintiff for presentation to proper 
eee Procedure Code (Act V of 1908), O. VII 
f. ké i 
In a suit dismissed by the High Court foy» 
want of jurisdiction, the High Court can, by 
reason of its inherent powers, direct that the 
pan. may be returned to the plaintiff so tha» 
e may file it in the proper Ocurt and thu» 
enable him not to lose the court-fee already paid. 
Prabhakarbhat v, Vishwambhar (1), referred to 


Mr. A. Eggar, (Government Advocate), 
for the Collector of Rangoon. 

Mr. Doctor, for the plaintiff. 

Judgment.- On December 18, 1933, I dis 
missed this suit on the ground that this 
Court had no jurisdiction to try it. The 
plaintiff was seeking to enforce an equit- 
able mortgage claimed in respect of pro 
perty situate in Mandalay. I held that the 
suit was a suit for land within the meaning 
of cl. 10 of the Letters Patent and as the 
mortgaged property was not within the 
limits of the Court’s jurisdiction, I jhad nc 
power to decide the case. The plaintif™ 
was, therefore, left to seek his remedy ina 
the District Court of Mandalay. The 
plaintiff now asks that the plaint be re 
turned to him for filing in that Court 
His application is opposed by the Govern. 
ment Advccate cn behalf of the Collector, 
the contention being that the Jaw as iM 
stands at present does not allow the plaint 
to be returned, and that the plaintif 
must file a fresh plaint in the District 
Court which will involve paying anothe» 
court-fee. 

Order VII, r. 10, of the Code of Civil Pro- 
cedure provides that the plaint shall at 
any stage of the suit be returned to be 
presented to the Court in which the suit 
should have been instituted, and that om 
returning a plaint, the Judge shall endorse 
thereon the date of the presentation and 
return, the name, of the party presenting 
it and a brief statement of the reasons fox 
returning it. Sir Dinshah Mulla in hi 
notes on this Rule points out that [he 
words “at any stage of the suit” were add 
ed to give effect to the Full Bench decisioy 
of the Bombay High Court in Prabhak 
arbhatv. Vishwambhar (1), iti which it wan 


(1) 8 B 13. 
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held that a plaint may be returned to be 
presented to the proper Court, even after 
the trial has begun and concluded. 
Order XLIX, r.3, however, provides that 
O. VII, r. 10, shall not apply to Ohartered 
High Courts. ‘The reason is that Chartered 
Oourts have power to frame their own 
rules. No rule on this subject has in fact 
been framed by this Court, and, therefore, 
there is no direct provision of law which I 
can apply, but it is urged on behalf of 
the plaintiff that the Court has inherent 
power to order the plaint to be returned 
for filing in the proper Court. For reasons 
which I will state, I consider that this is 
the correct view. 

The inherent powers of the Court have 
been invoked in cases 6f an analogous nature. 
In C. T.A. M. Chattyar Firm v. Ko Yin 
Gyi (2) a Bench of this Court called in aid 
its inherent powers in order to sanction a 
refund of the stamp duty paid onan appli- 
cation for review filed in the alternative, 
but which the applicants were justified in 
filing asthe result of an error on the part 
of the Court. In Galstaun v. Raja Janki 
Nath (3) a Bench of the Calcutta High 
Court granted, in the exercise of the 
inherent powers of the Court, a certificate 
entitling an appellant to a refund of court- 
fees paid on a memorandum of appeal 
‘which had not been registered on the 
ground that it was out of time, the delay not 
. having been caused by the appellant. 


When this suit was filed, Das, J., sitting 
on the Original Side of this Court, had held 
that a mortgage suit was not a suit for land 
within the meaning of cl. 10 of the Letters 
` Patent and that the Oourt had jurisdiction 
to try such a suit, although the mortgaged 
property was outside the limits of the 
Court’s jurisdiction. The same view had 
also been taken by Shaw, J. In these 
_ circumstances the plaintiff was justified in 
' filing his suit in this Court. The suit was 
not decided because J] was not bound by 
these decisions, and I took the view that a 
mortgage suit was a suit for Jand. I might 
Mention that the question whether a 
mortgage suitis a suit for land has since 
. been considered by a Fall Bench of this 
' Courtand a binding decision will now be 
given [V. & R.M. N.C. T.Chettyar v. A. 
R. A. R. M, Chettyar Firm (4).] 


(2) 117 Ind. Cas. 585:7 R 88; A IR 19:9 Rang. 
8 


(3) 152 Ind, Oas. 215; 38 OWN 185; A I R1934 
Oal 615: 7 R 0 253 
3S 151 Ind Oas. 519; Al R 1934; Rang. 250; 12 
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The plaintiff filed his suit in this Court 
in the belief that he would obtain from it 
an adjudication on his claim. He did not 
obtain an adjudication because the case 
happened to come before a Judge who 
differed from the decisions of the Court on 
which he was relying. In my opinion it 
would be unjust to require him .to pay 
another court-fee in these circumstances. 
In Prabhakarbhat v. Vishwambhar (1) 
West, J. observed: 

“Apartfrom fiscal considerations the Oourta ought 
toaid, rather than obstruct, a plaintiff in thus 
placing his case before the proper tribunal, and 
the fiscal interests of the Government do not, in 
such cases, need guarding beyond the necessary 
sense ofthe laws made for that purpose. Wherea 
court-fee on the institution of a suit has been paid 
ina Court which cannot possibly afford the relief 
sought, it does not seem consistent with sound 
principle that the plaintif should be condemned to 
lose the fee thus paid, or that he should not be 
allowed to ask without paying a second fee for an 
adjudication from a Court which can really give one. 
Apart, therefore, from any special rules prescribed 
by the Legislature, the return of a plaint in the case 
supposed would be, at least, an allowable and 
unobjectionable course.” 7 

These observations apply with full force 
to the present case. a 

I hold that itis just that the plaint in 
this case should be returned to the plaintiff 
for the purpose of filing in the proper Court, 
and that by virtue of the inherent powers of 
the CourtI can direct this to be done. 
The plaint will, accordingly, be returned 
to the plaintiff with an endorsement thereon 
showing the date of its presentation and 
return, the name of the party presenting 
it, and giving a brief statement of the 
reasons for its return. For the purposes of 
the record of this Court a copy of the plaint 
can be made and filed in place of the 
original. ~ 

N. Plaint returned. 


m 


MADRAS HIGH COURT 
Second Civil Appeal No. 142 of 1931 
October 10, 1934 
MADHAVAN NAIR, d. 
SUBRAMANIA PADAYAOHI AND OTHERS 
—APPELLANTS 
versus 
PAKKIRI PADAYACHI—RESPONDENT 
Will—Construction-—Bequest of estate to A if 
testator's son dies after testator—Death of B 
before testator's death—Whether estate vests in A— 
Conditional bequest — Non-fulfilment of condition — 
Effect ~ Will—Construction—General principles, 
Where a testator made a will by which he gave 
his property tohis minor son and then provided as 
follows : “If my minor son loses his life after my 
death, A (testator'’s sister) should enjoy the said 
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properties with all right”, and the minor son pre- 


deceased the testator : 

Held, that A wasnot entitled to succeed to the 
properties onthe testator’s death as the condition 
subject to which the properties were devised to her, 
viz., the death of the minor son after the testator did 
not happen. The principle of s. 130 of the Succession 
Act applies toa case like this rather than the 
principle of s. 129, 

The will of atestator must be construed on that 
principle which would enable the Court of law most 
fully to give effect to the intention expressed by his 
words. 

In ordinary circumstances ordinary words must 
bear their ordinary construction and the whole will, 
i, e., the whole of the words employed by the testator, 
must be looked at together so as to determine his 
whole intention, | 

S. C. A. against the decree of the Court 
ofthe Subordinate Judge of Trichinopoly 
dated September 27, 1930, in A. S. No. 43 
of 1980, presented against the decree of the 
Court of the District Munsif of Ariyalur 
dated December 4, 1929, in O. S. No. 801 of 


1928. 


Dr. V. K. John, for the Appellants. 

Messrs. V. C. Veeraraghavan and T. A. 
Srinivasan, for the Respondent. 

Judgment.—-The defendants are the 
appellants. The facts of the case are very 
simple and may be briefly stated. The 
“suit property belonged to one Subbaraya 
Padayachi. His wife pre-deceased him. He 
had only a minor son Pavadai by name. 
On November 26, 1913, Subbaraya Pada- 
yachi executed a will Ex. B. His son died 
in 1914 and he himself died in July 
1916. The suit property was sold to the 
plaintiff under Ex.A by Anjalai Ammal 
whois a sister of Subbaraya Padayachi. 
The plaintiffs case is that under the will 
the property came to Anjalai Ammal and 
since he purchased the same from her he is 
~ now entitled toit. In other werds, his title 
to the suit property is based upon Exs. A 
and The defendants are people in 
possession of the suit property and they say 
that they obtained the property under an 
ora] gift from Subbaraya Padayachi. This 
oral gift has been found against by both 
the lower Courts. After the death of his 
son, under Ex. I some of the properties 
included in the will were gifted to one 
Thangaswami, a relation, by Subbaraya 
Padayachi while some others were sold by 
him to his sister Anjalai Ammal under 
Ex. H. The suit property did not fall 
either within Ex. I or Ex. II. The question 
is whether it fell to Anjalai Ammal under 
the will Ex. B. 

The answer to the above question would 
depend upon the construction of the will, 
which is the only point involved in this 


154 10 


second appeal. I shall now briefiy refer to 
the relevant portions of the will. After 
referring to the death of the wife and his. 
bad health the will stated: 

“TI have got a minor son Pavadai Padayachi aged* 
8 years He should succeed to and enjoy the under- 
mentioned properties as his own after my life-time 
and should perform my religious rites." 

Then it says that Anjalai Ammal testator’ œ 
sister—who has been looking after him (the 
testator) should be the guardian of the 
minor after his own life-time and protect 
him. Then it ends by saying: 

“If my minor con loses his life after my death, 
Anjalai Amma), the guardian of the minor, should 
enjoy the said properties with all rights.” 

Shortly stated the will says that the 
testator’s minor son should succeed him 
after his own death and if the minor son 
dies after him, then Anjalai Amma} should 
enjoy the properties. Obviously it was 
contemplated by the testator at the time 
when he wrote the will that his son would 
die only after him. The last clause says 
that of his (Subbaraya Padayachi’s) minor 
son lost his life after his death, then Anjalai 
Ammal should succeed to the properties. 
But things did not happen according to 
Subaraya Padayachi’s expectation for his 
minor son Pavadai Padayachi died in 1914, 
i. e. two years before he died. The ques- 
tion is having regard to the fact that the 
minor son died before Subbaraya Pada- 
yachi, does Anjalai Ammal get any prop- 
erty under the will which says that she 
should get the properties if the minor son 
loses his life after Subbaraya Padayachi's 
death. The first Court answered the ques- 
tion in the negative holding that the 
plaintif’s vendor got no title to the suit 
property and dismissed the plaintiff's suit. 
The Appellate Court set aside this decision 
and gave the plaintiff a decree as he had 
validly purchased the property from Anjalai 
Ammal. 

Oases have laid down that in construing - 
a will effect should be given to the intention 
of the testator as expressed by his words. In 
Chunnilal Parvati Shankar v. Bai Samrathi 
(1), the Privy Council pointed out that : 

“ There is nothing specifically either English or 
Indian in the idea that the will of a testator must 
be construed on that principle which would enable 
the Court of law most fully to give effect to the 
intention expressed by his words.” - l 

Then they said that in ordinary circum- 
stances ordinary words must bear their 
ordinary construction and the whole will, 
that is the whole of the words'employed by ` 

(1) 23 Ind. Cas. 645; 38 B 399 at p412, BG MLJ 
647; 18 O W N 844; 19 OL J 563; 16 Bom. LR 
866; 12 A L J 742; 16 M L T59; 1 L W 362; (1914) 
MW N 441 (P O). l es 
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the testator, must be looked at together so as 
to determine his whole intention. The sole 
question for us to consider is what was the 
intention of the testator when he wrote this 
will, There can be no doubt that he 
intended that his son should succeed to his 
properties. That is clear. It is also clear, 
as expressed in the sentence I have already 
extracted, that he desired Anjalai Ammal to 
succeed to the properties if his son lost his 
life after hirn, that isif he died after him. 
But as I have already said, that condition 
did not happen because his son pre-deceased 
Subbaraya Padayachi the testator. What 
is the result? If we give effect to the 
condition mentioned in the will, clearly 
Anjalai Ammal is not entitled to succeed 
tothe properties as the son did not die 
after Subbaraya Padayachi. It must, 
therefore, follow that Anjalai Ammal has 
no title to the suit property and so the 
plaintiff must fail. This was the opinion 
of the District Munsif and Ẹ think he is 
right. Ifthe subsequent conduct of Subba- 
“raya Padayachi, that is his conduct after 
the death of his son, can be availed of in 
finding out what was his real intention, 
there can be no doubt that he must have 
considered that the will has become abortive 
inasmuch as his son died before him and 
that he was, therefore, left free to deal 
with the properties: for we find that after- 
wards he gifted some properties to Thanga- 
Swami, a relation of his, and sold some others 
to Anjalai Ammal herself. If he thought 
that the will remained effective he would 
then not have dealt with the properties 
ignoring the will in this manner. But his 
subsequent conduct is not relevant as what 
we have got to find is what was Subbaraya 
Padayachi’s intention when he executed the 
will. Of that, I have no doubt that he 
intended that Anjalai Ammal should get the 
properties only in the event of his son dying 
after him. Thatis what he has expressly 
stated and on no ground can we ignore the 
condition mentioned in the will by the 
testator. 

The learned Judge’s construction’ of the 
will does not appear to me to be correct. 
He thinks that the will should be construed 
in the light of the principle mentioned in 
s. 129 of the Indian Succession Act. That 
section says: 

“Where there is a bequest to one person and a 
bequest of the same thing to another if the prior 
bequest shall fail the second bequest shall take effect 
upon failureof the prior bequest although the failure 


may not have occurred in the manner contemplated 
by the testator.” 


This, in my opinion, applies to the case of 
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a prior gift failing altogether for want of an 
object. It may be presumed as an impli- 
cation that the testator intended that the 
gift over should take effect. But that 
reasoning cannot apply to this case. It 
appears to me that the principle of s. 130 
of the Indian Succession Act applies to this 
case rather than the principle s. 129. 
Section 130 says: 

“ Where the will shows an intention that the second 
bequest shall take effect only in the event of the 
first bequest failing in a particular manner, the 
second bequest shall not take effect unless the prior 
bequest fails in that particular manner.” 

In the present case the testator has 
clearly indicated that the second bequest 
shall take effect only if the son dies after 
himself, that is in the event of first bequest 
in favour of the son failing in a particular 
manner, by the death of the son subsequent 
to his own death, and as that bequest has 
failed, the particular manner indicated not 
having taken place, it is clear that the 
second bequest cannot take effect. I would, 
therefore, hold that the plaintiff has no title 
to the suit property and that his suit 
should be dismissed. 

In the result, the lower Court’s decree is 
set aside and the decree of the District 
Munsif is restored with costs here and in the 
Court below. 

A. Decree set aside. 


OUDH CHIEF COURT 
Second Civil Appeal No. 109 of 1933 
January 3, 1935 

KING, J. 
RAM HET AND OTHERS ~PLAINTIFF3— 
APPELLANTS 
Versus 


PIRTHI NATH—DEFENDANT—RESPONDENT 

Oudh Rent Act (XXII of 1886), s. 108, cl. 10~ 
Suit under—Plaintiff establishing in Revenue Court 
his right to possession as tenant—Defendant, if can 
obtain decree from Civil Court for ejectment as 
mere trespasser—Suit exclusively within jurisdiction 
of Revenue Court—Subsequent suitin Civil Court to 
annul its decree—Cempetency of—Co-sharers—One 
co-sharer executing lease in favour of tenant—Whe- 
ther becomes ineffectual as other co-sharers have not 
joined—Suit under s, 108, cl. 10—Ail co-sharers, if 
can be joined as co-defendants. 

When a plaintiff in the Revenue Courts has estab- 
lished his right to possession as a tenant then it 
is notopen to the defendant to obtain a decree 
from the Oivil Court for the ejectment of the plaint- 
iffas a mere trespasser. 

When a matter exclusively within the jurisdiction 
of a Court of Kevenue has been tried and decided 
by the Court, as between the parties, no subsequent 
suit will lie ina CQOivil Court having for its sole 
object the annulment of the decree passed by the 
Court of Revenus, Har Nath Singh v. Sri Ram (1) 
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and Debi Prasad Shukla v. Baij Nath (2), relied 
on, 

If one co-sharer executes alease in favour of a 
certain person asa tenant, the lease is not neces- 
sarily invalid and ineffectual merely because it has 
not been executed by every one of the co-sharers 
jointly. 

A suit under s. 108, cl. 10, Oudh Rent Act is asuit 
by a tenant and it should be brought against the land- 
lord. Sucha suit being one for the recovery of the 
occupancy of any land from which the tenant had 
been illegally ejected by the landlord, all the co- 
sharers can be impleaded as co-defendants, 


S.C. A. against the decree of the Subordi- 
nate Judge, Gonda, dated March 14, 1933, 
reversing that of the Munsif, Gonda, dated 
October 3, 1932. 

Mr. Suraj Narain, for the Appellants. 

Mr. K.N. Tandon, for the Respondent. 


Judgment.—This is a plaintifs appeal 
arising out of a suit for possession of certain 
plote. 

The plaintiffs are co-shares in patti Kalka 
Singh and they claim that the defendant 
Pirthi Nath is in possession without any 
title and they seek to eject him as a tres- 
passer. The patti Kalka Singh is owned 
by several co-sharers. In 1922 by virtue 
ofan arbitration award al-anna share in 
the patti was decreed to Musammat Ram 
Dulari and the other 1 anna share was 
decreed to Ram Het and others, the plaint- 
iffs inthe present suit. In 1928 Musammat 
Ram Dulari brought two suits against Ram 
Het and others, her co-shares, under s. 127 
of the Oudh Rent Act for ejectment as tres- 
passers and decrees were passed in her 
favour, the second decree being passed on 
June 19, 1928. Possession was awarded to 
her in execution of the decrees on June 30, 
1928. Very soon after this, namely, on June 9, 
1928, Musammat Ram Dulari and the mort- 
gagee in possession of her share, namely, 
Mahadeo leased the land in dispute to 
Pirthi Nath defendant. Subsequently the 
decrees obtained by Musammat Ram Dulari 
against Ram Het and others were set 
aside and possession was restored in favour 
of Ram Het. Thereupon Pirthi Nath 
brought a suit under s. 108, cl. 10, of the 
Oudh Rent Act against Musammat Ram 
Dulari and Mahadeo his lessurs and also 
against Ram Het and others the cv-sharers 
in the patti for recovery of pcssession. His 
suit was dismissed by the trial Court but 
was decreed on appeal by the Commissioner 
and possession was delivered to Pirthi 
Nath. Thereupon the plaintiffs brought 
the present suit for possession as against 
Pirthi Nath on the ground that the lease 
in his fayour by Musammat Ram 
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Dulari, was invalid. One of the pleas 
raised by the defendant was that the 
Civil Court had no jurisdiction to try the 
suit. This plea was repelled by the trial 
Court and the principal issue was found in 
the plaintiffs favour. So the suit was 
decreed by the trial Court. 

The lower Appellate Court took a contrary 
view on the question of jurisdiction and, 
holding that the jurisdiction of the Civil 
Court was barred, allowed the appeal and 
dismissed the suit. The plaintiffs, there- 
fore, come to this Court in second appeal. 

The principal question is whether the 
Civil Court has jurisdiction to try the suit, 
If it is held that the suit under s. 108, cl. 10 
of the Oudh Rent Act, was exclusively 
triable by the Revenue Court both as 
against Musammat Ram Dulari and 
Mahadeo, the actual lessorsand against Ram 
Het and others the co-sharers in the patti 
then I think the position is clear that the 
Civil Court has no jurisdiction to pass a 
decree having the effect of annulling the 
decree passed by the Revenue Court. 

It has been argued by the appellants that 
the Revenue Court had no jurisdiction to 
try the suit under s. 108, cl. 10, of the 
Oudh Rent Act as against Ram Het and 
others, the present appellants, because they 
were not in any sense landlords of Pirthi 
Nath. A suli under s. 108, cl. 10, is a 
euit by a tenant and it certainly appears 
that it is intended that the suit should be 
brought against the landlord of the tenant. 
The suit isfor the recovery of the occu- 
pancy of any land from which the tenant 
has been illegally ejected by the landlord. 
It is clear that Musammat Kam Dulari and 
Mahadeo were landlords of Pirthi Nath 
as they had actually executed a lease in his 
fuvour. It is argued, however, that Ram 
Het and other co-sharers could not be 
treated as landlord in any sense and, there- 
fore, they were wrongly impleaded as co- 
defendants and the Revenue Court had no 
jurisdiction to try the suit ag against 
them. In my opinion there is no force in 
this contention because it appears from 
the khewat that the patti is Jointly owned 
by all the co-gsharers including the present 
plaintiffs-appellants. If one co-sharer exe- 
cutes a lease in favour of a celtain 
person as a tenant, the lease is not neces- 
sarily invalid and ineffectual merely 
because it has not been executed by every 
one of the co-sharers jointly. It is unneces- 
sary for me in second appeal to decide whe- 
ther the lease executed in favour of. Pirthi 
Nath was valid or inyalid. That- point 
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presumably must have been under con- 
sideration by the Revenue Courts in the 
suit brought by Pirthi Nath under s. 108, 
cl. 10. But the only material on the record 
in relation to that case consists of the 
judgment of the Commissioner in appeal. 
It appears from his judgment that the 
principal point in dispute was whether 
Pirthi Nath had in fact taken possession 
of the land leased to him before the period 
of his alleged dispossession, The Com- 
missioner came to the finding that Pirthi 
Nath had certainly been in possession of most 
of the plots leased to him for three years 
in succession and held that he was entitled 


to recover possession. The question 
of jurisdiction does not appear to 
have been raised at all in the 


Revenue Courts. Ram Het and the other 
cc-sharers do not appear to have ob- 
jected that the Revenue Court had no 
Jurisdiction to implead’ (hem as co-defend- 
ants orto decide the suit as against them. 
Inthe absence of proof that the tenants 
of theco-sharers were all divided between 
the cosharers it is difficult to say that a 
tenant of a holding in the patti should not 
be considered in the eye -of the law as 
being a tenant ofthe joint body of co- 
sharere. The question whether the tenants 
were divided between the co-shares had 
. not been considered by the Courts below or 
argued before me, and Iam not in a posi- 
tion to say that Pirthi Nath should not be 
held to bea tenant of the joint body of 


co-sharers if so, then all the co-sharers 
in my opinion were rightly im- 
pleaded as defendanis to the suit as 


they must be held to have been land- 
lords and the decree must be held to have 
been rightly passed as against all the 
defendants. 

It has further been argued that the 
Revenue Court had no exclusive jurisdic- 
tion to try the suit where the relationship 
of landlord and tenant was denied. In the 
suit under s. 108, cl. 10, the relationship of 
landlord and tenant between Pirthi Nath 
the plaintiff and Musammat Ram Dulari 
and Mahadeo was obviously admitted or 
certainly not disputed by the two latter 
persons and it was only the other co-sharers 
Ram Het and others, who disputed the 
validity of the lease given by Musammai 
Ram Dulari to Pirthi Nath. The Revenue 
Court found that as a matter of fact 


Pirthi Nath had taken possession as a 


‘tenant under the lease and found that he 
was entitled to be restored to possession 
a6 a tenant, That decision may be right 
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or wrong butin my opinion the suit was 
of a nature exclusively triable by the 
Revenue Courts and no suit can be main- 
tained in a Civil Court having as its 
principal object the annulment of the 
Revenue Court decree. Ifthe plaintiffs 
succeed in getting Pirthi Nath ejected 
asa mere trespasser, it is obvious that 
they will succeed practically in setting 
aside the Revenue Court decree. It has 
been held by a learned Judge of this Court 
in Har Nath Singh v. Sri Ram (1) that when 
a matter exclusively within the jurisdic- 
tion of a Court of Revenue has been 
tried and decided by the Court as between 
the parties, no subsequent suit will lie 
in a Civil Court having for its sole object 
the annulment of the decree passed by 
the Court cf Revenue. A similar view was 
expressed in the case of Debi Prasad 
Shukla v. Baij Nath (2) and other authori- 
ties have also been cited before me to 
the same effect. Certain rulings having 
been cited before me by the learned 
Counsel for the appellants as authority for 
the proposition that even ifthe Revenue 
Court decides that a party is a tenant 
nevertheless such a finding isnot final 
and the point can be reagitated in the 
Civil Courts. Imay refer to Raghubar v. 
Raja Rampal (3) and Ram Autar v. Raja 
Abul Hasan Khan (4). These rulings 
do no doubt lend some colour to his con- 
tention but I do not think they are authority 
for the view that whena plaintiff in the 
Revenue Courts has established his right 
to possession asa tenant then it is open 
tothe defendant to obtain a decree from 
the Civil] Court for the ejectment of the 
plaintiff as a mere trespasser. 

It is unnecessary for me to consider the 
question of res judicata, or the effect of the 
plaintiffs’ agreement to pay Rs. 50 as 
compensation to Pirthi Nath on account 
of illegal ejectment, as, in my opinion, the 
Court below was right in holding that 
the Civil Court had no jurisdiction to pass 
a decree fortheejectment of the defendant 
as a trespasser after the Revenue Court 
had passed a decree granting possesion to 
the defendant as a tenant. 

Jaccordingiy dismiss the appeal with 
costs, 

N. Appeal dismissed. 

(1) 93 Iud. Cas. 374;6 O W N 1214; AIR 1926 
Oudh 348. 

(2) 95 Ind Cas, 5°5; A I BR 1928 Oudh 506, 


(3) 300 365. 
(4) 28 Ind, Cas. 80°; 2 O L J131; AIR i915 Oudh 
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CALCUTTA HIGH COURT 
Civil Appeal No. 199 of 1933 
September 13, 1934 
BARTLEY, J. 
Srimati CHARUSILLA DASI—PLAINTIFE 
~~APPELLANT 
versus 
SUKHDEV HALUAT AND OTHERS — 
DEFENDANTS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), s.47—Repre- 
sentative of debtor objecting in execution proceeding— 
Separate suit, if lles. 

All objections raised in execution proceedings by 
parties tothe suit or their representatives come 
under s. 47, Civil Procedure Code, which bars a 
separate suit. Andthis-section applies even when 
the representative of the debtor, impleaded in the 
case, claims the property on his own behalf though 
under a different right. Panchanon Bandopadhya 
v. Rabia Bibi (1) and Naidabashi Majhi v. Rajendra 
Chandra Mala (2), relied on. 

5. O. A. from appellate decree of the Addi- 
tional Sub-Judge, Birbhum, dated Septem- 
ber 8, 1932. 

Messrs. Amarendra Nath Bose, Dhirendra- 
nath Guha Thakurta and Bholanath Roy, 
for the Appellant. 

Mr.Gopendra Krishna Banerji, for the 
Respondents. 

Judgment.—The facts material in 
this appeal are as follows: Plaintif, here 
the appellant, obtained a decree for khas 
possession of certain lands in 1918. Miscel- 
laneous litigations followed, with the result 
that a final application for execution of the 
decree against defendant No.1 as the son 
and legal representative of the deceased 
judgment-debtor was made in 1927. 
Defendant opposed this application on the 
ground that by a compromise entered into 
afterthe passing of the original decree, the 
suit lands had been settled with him and 
others of his family. The matter was heard 
and the, Court decided that the decree was 
incapable of execution. There was no 
appeal against that order. In 1929, plaintiff 
brought the present suit to have the order 
set aside and lo recover khas possession on 
the basisof her decree. She alleged that 
the order was founded on false evidence 
and asked that it should be set aside. The 
Court of first instance held that the order 
deciding that the decree was incapable of 
execution was made not under s. 47, 
Civil Procedure Code, but under O. XXI, 
r. 58, and was therefore no bar to the subse- 
quent suit. The learned Subordinate 
Judge held that it was made either under 
s. 47 or underO. XXI, r. 2, and he accord- 
ingly found that no suit lies to set it aside. 
In the result he dismissed the present suit. 
For the appellant, it is now contended 
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that the order was not made either under 
5. 47 orunder 0. XXI, r. 2, and therefore - 
the suit is not barred. Respondents’ con- 
tention is that the order was made under 
s. 47 and is a complete bar to a subsequent 
suit. [am definitely of opinion that the 
view taken by the learned Subordinate 
Judge was correct. 

The broad rule is that all objections 
raised in execution proceedings by parties 
tothe suit or their representatives come 
under s. 47 and that section bars a separate 
suit. Claims by third parties can be 
agitated by two ways, either under O. XXI, 
r. 58 or by meansof a separate suit. In 
the present case, original objection was 
made by the defendant when he was 
brought on the record as heir and legal. 
representative of the deceased judgment- 
debtor. It was, therefore, an objection by a 
party tothe suit. It was argued that the 
section could not apply because, although 
he was the legal representative of the 
judgment-debtor, the defendant claimed 
the property invirtue of a new settlement 
with himself and not in hiscapacity of heir 
tothe debtor. The point, however, is without 
substance. It was held in Panchanan 
Bandopadhya v. Rabia Bibi (1), that an 
objection taken by a person who has become 
the representative of the judgment-debtor 
in the execution of a decree to the effect 
that that property attached in execution 
thereof was his own property, and not 
held by him as such representative, is a 
matter cognizable only under s. 244 of the 
Code. This view was followed and affirmed 
in Naidabashi Majhi v. Rajendra Chandra 
Mala (2), in which case the correct principle 
was held to bethat when the representative 
of the debtor, impleaded in the case, claims 
the property on his own behalf though 
under a different right s. 47 applies. It 
follows frem this that in the present case, 
no seperate suit lies to set aside the order 
passed in 1928 (1927) ? to the effect that 
the decree was incapable of execution. In 
the result, the decision of the lower Appel- 
late Court is affirmed and this appeal dis- 
missed with costs. Leave to appeal is 
refused. 

Appeal dismissed. 


D. 
(1) 17 O 711(F. B). 
(2) 115 Ind. Oas. 353; 48 O L J 5FL. 
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OUDH CHIEF COURT 

Appeal No, 2 of 1934 

December 5, 1934 
SRIVASTAVA AND ZIA-UL-HASAN, JJ. 
FAZAL MUHAMMAD KHAN— PLAINTIFF 
—ÅPPELLANT 
VETSUS 
MUHAMMAD HABIB AND OTHERS — 

DEFENDANTS — RESPONDENTS 

Oudh Rent Act (XXII of 1886), ss 113, 135— 
Suit not only for recovery of arrears of rent but also 
Jor determination of rent and for ejectment-—-Whe- 
ther can be tried by Assistant Collector of Second 
Class—Civil Procedure Code Act V of 1908), s. 15— 
Whether applies. 

A suit which is not only for recovery of arrears 
of rent but also for determination of the rent and 
for ejectment of the defendants cannot be tried by 
an Assistant Collector of the Second Class, owing 
to the provisions of s. 113, Oudh Rent Act. As 
under s. 135 of the Act the provisions of the Oivil 
Procedure Code, shall, sofar as they are nol incon- 
sistent with the provisions of the Oudh Rent Act, 
apply to suits under this Act, andas owing to the 
provisions of s. 113 of the Act, an Assistant Collec- 
tor of the Second Class is not empowered to try 
suits for determination of rent or for ejectment of 
the defendants, it cannot be said that according to 
s. liofthe Code of Civil Procedure, a suit of the 
above natureshould have been filed in the Court of 
the Assistant Collector of the Second Class. 

A. against the order of Mr. Justice 
Nanavutty, dated January 22, 1934. 

Mr. Muhammad Ayub, for the Appellant. 

Mr. Akhtar Husain, for the Respondents. 


Judgment.—tThis is an appeal under 
8. 12 (2) of the Oudh Courts Act against 
a judgment of a learned Judge of this 
Court. 


The plaintiff-appellant sued the respond- 
ents under ss. 127 and 108 72) of the Oudh 
Rent Act and claimed Rs. 98-8 as arrears of 
rent. The suit was tried by an Assistant 
Collector, First Class, and decreed for 
Rs. 46-15-6. An order of ejectment of the 
defendants was also passed. The defend- 
ants appealed to the District Judge but 
the appeal was dismissed. They then filed 
a second appeal in this Court and the 
learned Judge was of opinion, that hav- 
ing regard to the provisions of s. 15 of 
the Code of Civil Procedure, which has 
been made applicable to suits under the 
Oudh Rent Act by s. 1385 of that Act, the 
suit was cognizable by an Assistant Col- 
lector, Second Class, and that the Assistant 
Collector of the First Class had no juris- 
He, therefore, dec- 
reed the appeal. and setting aside the 
decrees of the Courts below, remanded the 
case toe the Court of the Assistant Col- 
lector, Second Class, at Biswan for trial. 


Against this order of the learned Judge 
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of this Court, the present appeal has been 
filed. 

We have heard the learned Counsel 
for both parties and with due deference 
to the opinion of our learned brother, we 
are ofopinion, that the appeal should be 
allowed. A suit under s. 127 of the Oudh 
Rent Act is not only one for recovery of 
rent but also involves the determination 
of the rent and under cl. (2) of that section, 
a decree for ejectment of the defendant 
can also be passed in that suit. Under 
s, 32-B, ce). (3) a suit for arrears of rent can 
be coupled with one for determination ofrent 
under s. 127 of the Act. Looking tos. 113 
of the Act we find that an Assistant 
Collecter of the Second Classis precluded 
from trying a suit for determination of 
rent under cl. (3-a) of s. 108 and also one 
for ejectment of atenant under cl. (4) of 
the same section. As the present suit was 
one not only for recovery of arrears of 
rent but also for determination of the 
rent and for ejectment of the defendants, 
it is clear that an Assistant Collector of 
the Second Class could not try that suit. 
It was urged on behalf of the respondents 
that the plaintifi-appellant in his plaint 
did not claim any relief for determina- 
tion of the rent or for ejectment of the 
defendants but the plaintiff professedly 
brought his suit under 8. 127 as well as 
under s. 108, cl. (2) and the determina- 
tion of rent and ejectment of the defend- 
ants are matters necessarily involved in 
and incidental to a suit under s. 127. 
Section 135 of the Oudh Rent Act lays 
down that the provisions of the Code of 
Civil Procedure, 1908, shall, so far as they 
are not inconsistent with the provisions of 
this Act, apply to all suits and other 
proceedings under this Act, but as we have 
shown that owing to the provisions of s. 113 
of the Act, an Assistant Collector of the 
Second Class is not empowered to try snits 
for determination of rent or for ejectment 
of the defendants, it cannot be said that 
according tos. 15 of the Code of Civil 
Procedure, the present suit should have been 
filed inthe Court of the Assistant Collector 
of the Second Class. 

We, therefore, allow this appeal with 
costa and setting aside the order of re- 
mand passed by the learned Judge of 
this Court, restore the decree of the learned 
District Judge. 


N. Appeal allowed, 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Suit No. 100 of 1934 
August 22, 1934 
Loso, A. J.C. 
Messrs. HIRANAND LALCHAND— 
PLaINTIFFS—APPLICANTS 
VETSUS 


Masses. JAMES FINLAY & Co.— 


DEFENDANTS—OPPOSITE PaxTIES 

Civil Procedure Code {Act V of 1908), O. I, r. 3— 
Joining several defendants in the same suit—Con- 
ditions. 

Before a plaintiff can join several defendants in the 
same suit, both the conditions laid down inther. 3, 
O. I, must be fulfilled : first relief sought against the 
defendants whether jointly, severally or inthe 
alternatively must arise from the same act of tran- 
eaction or the same series of acts or transactions, and 
secondly, there must arise between the plaintif and 
all the defendants some common question of law or 
fact. 

Whereasuit is filed for infringement of certain 
trade marks against the selling and managing agents 
of a certain group of four mills, and subse- 
quently the plaintiff's put in an application to join 
the owners of the four mills as defendants, they 
being the joint owners of the trademark, the ap- 
plication should be allowed sinceall the above 
conditions are satisfied and there is no multifa- 


riousness. Umabai v. Bhau Balwant (1), followed. 

Mr. Pahalajsing, B. Advani, for the 
Plaintiffs. 

Mr. Kima rai Bhojraj, for the De- 
fendants, 

Order.—This is an application under 


O. I, r. 10, O. VI, r. 17 and s. 15], Civil 
Prooedure Code. The suits relates to an 
alleged infringement of certain trade marks 
claimed by the plaintifs attached to grey 
shirtings. The suit was originally filed 
against Messrs. James Finlay & Oo. 
Ltd., the plaintifis aleging that the de- 
fendants were the managing or selling 
agents of a group of four mills at Bombay 
who manufactured cotton piece-goods spe- 
cially grey shirtings. In an affidavit sworn 
by John Herbertson on June 29, 1934, and 
filed in this Court a plea was raised that 
the suit as against the defendant Com- 
pany did not lie. Paragraph 2 of that 
affidavit reads as follows: 

“I say that the plaint discloses no cause of ac- 
tion against the defendant Company which is 
described to be the agent of the four mills mentioned 
therein. The defendant Company does not manu- 
facture the cloth complained of nor does it sell the 
cloth complained of under the marks complained 
of other than as agents for the said mill companies. 
The defendant Company therefore says the injunc- 
tion is wrongful and the suit must be dismissed with 
costs.” 

Thereupon the plaintiffs filed the present 
application on July 12, 193i. They pro- 
pose in this application to join the four 
milla who are the principals of the de- 


19410 


fendant Company now on the record. The 
application is opposed by the learned Advo- 
cate for the defendants on three grounds. 

It is argued that the plaintiffs. deliber- 
ately filed the suit in the present form 
and therefore the application should not 
be allowed. I do not agree that this is 
any ground for refusing the application. 
The plaintiffs cannot be presumed to be 
aware of theinternal arrangements between 
the defendant Company and their prin- 
cipals. They obviously became aware of 
the situation after perusing the affidavit 
of Herbertson. It is argued that this ap- 
plication if granted will result in a pro- 
traction of the proceedings, that this is 
specially prejudicial to the defendants 
because of the interim injunction which 
has been issued against them. In my 
Opinion this is no ground for refusing the 
application. The defendants have no 
reasonable grounds for asserting that the 
proceeding will be allowed to be delayed 
because of this application. 

It is argued that the joinder of the 
four mills referred to in the application 
will result in multifariousness. Order I, 
r. 3, Civil Procedure Code, is referred to 
in support of this argument. In my opil- 
nion O. I, r. 3, covers sucha case as the 
one before me, and is in favour of the 
plaintiffs. It is admitted inthe affidavit 
of Mr. Herbertson that the defendants’ 
principals are jointly the owners of the 
trade-marks which are the subject-matter of 
dispute in this suit. The case would, there- 
fore, clearly fall within the terms of O. I, 
1. 3, Civil Procedure Code, as held in the 
case of Umabai v. Bhau Balwant (l). 
Order I, r. 3, is in the above case thus in- 
terpreted by Davar, J: 

“Before a plaintiff can join several defendant. in 
the same suit, both the conditions laid down in 
the rule must be fulfilled; first relief sought against 
the defendants whether jointly, severally orin the 
alternatively must arise from the same act of 
traneaction or the same series of acts or transactions, 
and secondly, there mustarise between the plaintiff 


and all the defendants some common question of 
law or fact.” 


In the case before me, both these con- 
ditions are fulfilled. There is n> question 
about the second of these conditions if the 
plaintiff filed suite separately against the 
four mills common questions of law and 
fact would arise. The first condition is 
fulfilled as well. The relief sought bv 
the plaintiff arises from the same act of 
infringement by four companies who jointly 
own the trade marks which are objected 


(1) 3 Ind, Oas. 145; 34 B 358 11 Bom. LR 
499, : 
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to in this case. I therefore allow the 
application of the plaintiffs. Amended 
plaint to be filed within a week. Bum- 
monses to issue thereafter to the added 
defendants. 

D. Application allowed. 





OUDH CHIEF COURT 
Criminal Appeal No. 326 of 1934 
December 20, 1931 
SRIVASTAVA AND THOMAS, JJ. 
RAJA RAM—APpPELLANT 
VETSUS 

EMPEROR— COMPLAINANT — RESPONDENT 

Penal Code (Act XLV of 1860), ss, 300, 304— 
Culpable homicide and murder—Distinetion between 
—S. 309 implies a direct mental intention and a 
special degree of criminality—Criminal Procedure 
Code (Act V of 1898), s. 439--Powers of High Court 
regarding enhancement of sentence —Death ensuing 
within a few hours of infliction of injuries— In- 
guries not accidental— Sentence of five years’ rigorous 
imprisonment ts inadequate~Criminal trial—Sen- 
tence. 

An offence may amount to culpable homicide but 
not murder even though none of the exceptions in 
s. 3.49 are applicable to the case. The clauses of 
s. 300, Penal Code, imply a direct mental intention 
and aspecial degree of criminality : 

(Held, on facts, that although the aczused, when 
he strangled the deceased, might be imputed the 
intention of causing such bodily injury as was likely 
to cause death, it could not be said that he acted 
with the intention of causing such bodily injury as 
he knew to be likely to cause death, oras is suffi- 
cient in the ordinary course of -nature to cause 
death and that there was no intention to cause 
death, and thatthe bodily injury was not sufficient 
in the ordinary course of nature to cause death,] 
Emperory katan (1), referred to. 

Except in the specific case provided for incl. <3), 
s 439. Criminal Procedure Code, the High Oourt’s 
powers of, enhancement of sentence under s 439 of 
the Code of Oriminal Procedure, are notin any way 
restricted, and the High Court is, therefore, com- 
petent to inflict any sentence which,in the circum- 
stances of the case, might appear to be proper, 
irrespective of the limits of the powers exercisable 
by the Court of trial. Emperor v, Kamal (2) and 
Emperor v. Jagat Singh (3), relied on. 

Held, that asthe injuries inflicted by the accused 
being thecauseof death of the deceased which 
ensued withina few hours of his receiving the 
injuries and it being clear that the injuries were not 
accidental, a sentence of five years’ rigorous im- 
prisonment was altogether inadequate and that the 
sentence should be enhanced to one often years’ 
rigorous imprisonment. 


Cr. A. against an order of the Assistant 
Sessions Judge, Fyzabad, dated September 
9, 1934. 

The 
Crown. 

Judgment.—The accused Raja Ram was 
committed for trial under s. 304 of the 
dndian Penal Code and tried in the Court of 


Government Advocate, for the 
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the Assistant Sessions Judge of Fyzabad 
who convicted him under that section, and 
sentenced him to five years’ rigorous 
imprisonment. He has appealed against 
his conviction and sentence. An applica- 
tion for revision has also been made on 
behalf of the Crown under s. 439 of the Uode 
of Criminal Procedure, for enhancement of 
the sentence. 

The case for the prosecution is that Raja 
Ram had made some indecent overtures to 
Musammat Maina, the wife of the deceased 
Bhagwati Din. Musammat Maina, having 
resented these overtures, told her husband 
about it and also her mother-in-law, 
Musammat Jagwanti. When this matter 
became known to the biradri, the accused as 
well as Musammat Maina were outcasted. 


Subsequently, the biradri people being 
satisfied that Musammat Maina was 
innocent, she was readmitted into the 


biradri, but the accused remained an 
outcaste. As aresult ofthis, there existed 
enmity between the accused and Bhagwati 
Din, deceased. 

On the night of May 16, 1934, Bhagwati 
Dinand his mother, Musammat Jagwanti, 
were having some talk with one of their 
neighbours, Musammat Raj Dai, when the 
accused, Raja Ram happened to pass that 
way. He addressed Bhagwati Din in a 
defiant tone that he should make way for him, 
Bhagwati Din madeno reply andthe accused 
passed on; but after going a few steps, came 
back and again complained to Bhagwati 
Din for not making way for him in spite 
of repeatedly been asked to do so. 
Bhagwati Din then said in reply that the 
place was wide enough even for a bullock 
cart to pass, and protested against Raja 
Ram addressing him in that harsh tone. 
Thereupon, Raja Ram .caught hold of the 
neck of Bhagwati Din and began to 
strangle him. He also threw him on the 
ground and sat over him and smote the 
chest and stomach of the deceased with his 
knee and elbow. Musammat Jagwanti and 
Raj Deithen raised a cry which brought 
Sripal, brother of Bhagwati Din, to the 
scene. Sripal asked Raja Ram to leave 
Bhagwati Din, but when Raja Ram paid no 
heed to it, Sripal gave him two lathi blows. 
On receiving the blows, Raja Ram left 
Bhagwati Din. Bhagwati had become 
unconscious and was removed by Sripal 
over his shoulders to his house where he 
died in the smal! hours of the morning. 

The prosecution has examined 12 persons; 
of these P. W. No.6 Musammat Jagwanti 
and P. W. No. 7 Musammat Raj Dei wit- 
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nessed the whole quarrel ffrom beginning 
to end, and Sripal P. W. No. 1 witnessed it 
since the time he arrived on the scene. 
Four other witnesses P. W.No. 8 Suraj 
Bali, P. W. No. 3 Ram Narain, P. W. No. 10 
Ram Asray and P. W. No. 1! Ram Hait, 
reached the place on hearing the hue and 
cry and saw the accused sitting on the 
chest of the deceased and strangling him. 
We have carefully examined the evidence 
of these witnesses. The story told by them 
is simple and straight-forward. Jt is also 
in substantial agreement with the version 
given by Sripal in his first report made at 
the Police Station on the morning of May 17, 
1934. Nothing has been brought out in the 
cross-examination of these witnesses to 
discredit them. All the witnesses are of the 
same caste to which the accused and the 
deceased belonged. There is nothing on 
the record to show that they had any 
motive for falsely implicating the accused. 
The accused himself, in his statement in 
the Court of the Committing Magistrate, as 
well as inthe Court of the learned Assistant 
Sessions Judge admitted that he passed 
the place where Bhagwati Din was sitting 
onthe night in question, and asked him to 
make room for him which led to an alterca- 
tion between them. He would, however, 
have us to believe that Bhagwati Din, and 
his brother Sripal, were the aggressors; that 
he did not cause any injury to Bhagwati 
Din and that Sripal had hit him with lathi 
blows which made him unconscious. When 
questioned by us, the accused has repeated 
the same story and is unableto offer any 
explanation as to how Bhagwati Din met 
his death. Thus, having given our careful 
consideration to the prosecution evidence, 
we have no hesitation in agreeing with the 
learned Assistant Sessions Judge, that it 
is true and worthy of credit. In fact, the 
case against the accused is so clear that 
all the four assessors also were unanimously 
of opinion that the accused was guilty of 
the offence with which he was charged. 

The next question which arises on the 
application for revision made on behalf of 
the Crown is, whether on the facts proved, 
the offence committed by the accused fell 
under e. 402, or under s, 304 of the Indian 
Penal Code. In case the offence was one 
under s. 302, the only” course possible 
would be to order a re-trial as the accused 
was not charged under s, 302 of the Indian 
Penal Code. The evidence shows that the 
accused was unarmed. The accused was 
present before us in Court, and in our 
opinion, he is a man of a very ordinary 
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constitution. The differences which existed 
between Raja Ram and Bhagwati Din 
which are set up bythe prosecution as the 
motive for the crime, were also not of such 
a serious character that they could justify 
the inference that Raja Ram had any 
direct intention to kill Bhagwati Din. 
The medical evidence shows that Bhagwati 
Din was of afairly muscular build. The 
post mortem examination does not reveal 
any definite external signs of any injury 
nor any external wound. Unfortunately, 
the corpse was in an advanced state of 
decomposition at the time .of post mortem 
examination, and so the Civil Surgeon 
could not ascertain the exact cause of 
death. We have, therefore, as regards the 
nature of the injuries, to depend merely 
upon the evidence of the laymen who 
witnessed the occurrence. According to 
that evidence, as already stated, the accused 
sat on the chest of the deceased and 
strangled him. Taking all the evidence 
into consideration, we think that the case 
is only one of the culpable homicide and 
not of murder. The case, in our opinion, 
is one in which the death was caused by 
doing an act “with the intention of causing 
such bodily injury as is likely to cause 
death" within the meaning of s. 299 of the 
Indian Penal Code, but does not fall within 
any of the clauses ofs. 300, Indian Penal 
Code. The distinction between the two cases 
though fine is appreciable. 
Inthe case of Emperor v. Ratan (1) 
decided by a Bench of this Court to which - 
one of us was a party, the distinction is 
discussed at length. ' 
An offence may amount to culpable 
homicide but not murder even though none 
of the exceptions in s. 300 are applicable to 
the case. Thelearned Government Advo- 
cate sought to bring the case under cl. (2) 
or cl. (3) of s. 300. Although the accused, 
when he strangled the deceased, may be 
imputed the intention of causing such 
bodily injury asis likely to cause death, 
yetit is difficult tosay that he acted 
with the intention of causing such 
bodily injury as he knew to be likely to 
cause death, or as is sufficient in the 
ordinary course of nature to cause death. 
We do not think there was an intention 
tocause death, nor dowe think that the 
bodily injury was sufficient inthe ordinary 
course of nature to cause death. 
The clauses of 5.300 in question imply a 
(1) 138 Ind. Cas. 123; 90 WN283; A I'R 1932 


Oudh 186; Ind Rul. (1932) Oudh 287; 33 Or. LI 561; 
(1932) Or, Oas. 443, 
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direct mental intention and ‘a special 
degree of criminality which is not made 
out in the present case. We think, there. 
fore, that sufficient grounds do not exist for 
our ordering a re-trial on a charge under 
s. 302 of the Indian Penal Code. 
The next question is as regards the 
powers of this Court about enhancing the 
sentence. The case, as mentioned before, 
was tried by an Assistant Sessions Judge, 
and the maximum sentence which he could 
pass under the law was rigorous imprison- 
ment for a period of seven years. The 
question arises whether this Court,in the 
exercise of its revisional powers under 
8.439 of the Code of Criminal Procedure, 
can inflict any greater punishment than 
could have been inflicted by the trial 
Judge. There is no decided case of our 
Gourton this point. The only limitation 
regarding enhancement of sentence 
contained in s. 439, Criminal Procedure 
Code, is to -be found incl, 3 of that section, 
which provides that where the sentence 
dealt with under the section has been 
passed by.a Magistrate acting otherwise 
than under s.34, the Court shall not 
inflict a greater punishment for the offence 
which, in the opinion of such Court, the 
accused has committed than might have 
been inflicted for such offence bya 
Presidency Magistrate or a Magistrate of 
the first class. The present case is not one 
tried by -a Magistrate, and this clause 
clearly has no application. We are of 
opinion that, except in the specific case 
_ provided for in cl. 3, this Court’s powers of 
enhancement of sentence under s. 439 of 
the Code of Criminal Procedure are notin 
any way restricted, and we are, therefore, 
competent to inflict any sentence which, in 
the circumstances of the case, might appear 
to be proper, irrespective of the limits of the 
powers exercisable by the Court of trial. 
In Emperor v. Kamal (2) two Judges of the 
- Sindh Judicial Commussioner’s Uourt held 
that the power of enhancement of sentence 
conferred upon the High Court by s. 439, 
Criminal Procedure Code, is limited only by 
cl. (3) of that section, which clause does not 
regard the difference in the powers of the 
trying Magistrate under s.32 of the same 
Code, but lays down the general rule that in 
cases of sentences passed by Magistrates 
not empowered under s. 34, the limit of 
enhancement shall be the sentence that may 
be inflicted by a Presidency or a First 
--Class Magistrate. This case was followed 


A) 30 Ind. Gas, 1000; 16 Or. L `J 712395 L R 
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by a Single Judge of the Lahore High Coari 
in Æmpersor v. Jagat Singh (3). These 
cases support the view taken oy us as 
regards Our powers in the matter of enhanc- 
ing the sentence. 

There can be no doubt that the injuries 
inflicted by Raja Ram were the cause of the 
death of Bhagwati Din which ensued within 
a few hours of his receiving the injuries. It 
is alsoclear that the injuries were not 
accidental. Wethink that a sentence of 
five years’ rigorous imprisonment was 
altogether inadequate. We would, there- 
fore, enhance the sentence to a period of 
ten years’ rigorous imprisonment. 

The result, therefore, is that we dismiss 
the appealof Raja Ram, and allow the 
application for revision, and upholding the 
conviction under s. 304 of the Indian Penal 
Code, enhance the sentence to one of ten 
years’ rigorous imprisonment. 


N. Appeal dismissed. 
(3) 56 Iad. Cas, 861; 1 Lah, 453; 21 Or. L J 557. 





PATNA HIGH COURT 
Civil Revision Petition No. 102 of 1934 
August 29, 1934 
Wort, d. 
BIRKESWAR RAUT—PETITIONER 
VETSUS 
RAM LOCHAN PANDEY AND ANOTHER — 
; OPPOSITE PARTIES 
Promissory note—Suit on-- Members of joint family 
other than executant,if liable—Alternative case based 


on original loan—Liability of all members—Hindu 
Law—Joint family. 


Where the action is based ona hand-note, mem- 
bers of the family other than the member who exe- 
cuted the hand-note aré not liable in such an 
action. But if there isan alternative case based on 
the original loan, then the Court should give 
judgment against all defendants. 

©. R. P. from an order of the Small 
Cause Court Judge, Motihari, dated Novem- 
ber 30, 1933. 

Mr. B. C. Sinha, for the Petitioner. 

Messrs. B. N. Mitter and 9. S. Rakit, for 
the Opposite Parties, 

Judgment.—This Rule is 
against the order of the Small 
Court Judge of Motihari, giving judg- 
ment against the first defendant in the 
action which was based on a promissory 
note. The petitioner before this Court is 
the second defendant who is the brother 
of the first defendant. The second defend- 
ant, however, did not execute the hand-note 
which is the subject-matter of the suit. 
The learned Judge has gone into ques- 
tions involved in the case, including 
whether the hand-note was executed for 


directed 
Cause 


| 
94 


the joint family necessity. It isa clearly 
established principle of law that where 
the action is based on a hand-nole, members 
of the family other than the member 
who executed the hand-note cannot be 
liable in such an action. If an alternative 
case had been made out based on the original 
loan, then, on the facts established before 
the learned Judge, he would have been 
entitled in law to give judgment both 
against the first and the second defend: 
ants. But in the circumstances of this 
case he was clearly wrong in that the 
action was based on the hand-note alone. 
This, in my judgment, is clearly establish- 
ed by numerous authorities, also by a 
recent decision of this Court in VJibach 
Mahton v. Shib Shankar Chaudhury (1). For 
these reasons it seems to me that the 
judgment against the defendant No, 2, 
must be set aside with costs hearing fee 
two gold mohurs. 

Since delivering the judgment in this 
case, I have been referred to the case 
of Abdul Majid Khan v. Saraswati Bai (2), 
which is said to be contrary to the 
decision of this Court to which I have 
already referred. However it seems to 
me that there is a distinction. It is clear 
that the action was against the surviving 
members of the family after the person 
who had executed the promissory note was 
dead, and therefore, in substance, it was 
an action for the original consideration. 
Once having satisfied the Court that it 
was for family necessity, the necessary 
consequences followed. 

N. Rule’ made absolute. 

(1) 147 Ind. Oas. 1065; A I R 1933 Pat.687;6R P 
396; 15 P L T 100. À 


(2) 147 Ind. Cas. 1; A I R 1934 P O4; 611 A90: 
30 N L R 60; 100 W N 1281; 6 RP O48: 6 MLJ 
65; 39 L W 72; 58 O LJ 548; (193t) A L J79;15 P 
L T 99; 35 P L R 10; (1934) M W N 4; 33 Bom. L 
R 225; 38O WN 20:;17NLJ1(P 0) 





MADRAS HIGH COURT 
Appeal Against Order No. 414 of 1932 
October 3, 1934 
BeasLey, C. J. AND Kine, J. 
ARREPU VENKATA RAMANAYYA— 
. ÅPPELLANT 
VETSUS 
BALI BANGARAYY<A AND OTHERS 
— RESPONDENTS 
Provincial Insolvency Act (V of 1920), s. 75 (1) 
—Order rejecting objection to sale of property of 
insolvent—Insolvent’s right to appeal—Aggrieved 
person’, neaning of. 
An insolvent whose estate has vested in the 
Official Receiver is not entitled to appeal as an 
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aggrieved person against an orderof the Insolvency. 
Onurt rejesting his opposition to a sale of his 

estate by the Receiver. Hari Rao v. Official Receiver, 

Madras (i), Sakhawat Ali v. Radha Mohan (2), fol- 

lowed. 

An insolvent has no legal interest in any surplus 
which may be left over as a result of his insolvency 
but has merely a hope or expectation. 

Appeal against an order of the District 
Court of Vizagapatam, dated December 28,. 
193], and made in I. A. No. 48 of 1931-1 
I. P. No. 3 of 1929. l 

Messrs. G. Lakshmanna, G. Chandra- 
sekara Sastri and N. Vasudeva Rao, forthe 
Appellant. 

Messrs. Y. Suryanarayana, Vasudevan 
and Bhagavat, for the Respondents. i 

Judgment.—The preliminary objection 
has been taken that no appeal lies in 
this case and reliance has been placed 
upon the Full Bench decision of this 
Court in Hari Rao v. Oficial Receiver, 
Madras (1), which is a decree under 
s.8 (2) of the Presidency Towns Insolvency 
Act andit wasthere held that an insolvent 
whose estate bas vested in the Official 
Assignee is not entitled to-appeal as an 
“aggrieved person” within s., 8 (2) of the 
Presidency Towns Insolvency Act against 
an order of a Judge rejecting his opposi- 


-tion to:a sale of his estate by the Official 


Assignee which is the position here. The 
decision in Sakhawat Ali v. Radha Mohan 
(2), is followed in this Full Bench decision. 
That was one under the same section as 
that here in the Provincial Insolvency 
Act and is, therefore, directly in point. 
It is quite clear that both the Full Bench 
decision of this High Court and the 
Allahabad decision ‘are -based upon the 
view taken by the English Oourts with 
regard to whether or noi an insolvent: 
person is under certain circumstances an 
“aggrieved” person and reliance is placed 
in both those cases upon the observation 
of James, L. J. in Ex Parte Sheffield (3), 
and on the case of In re Leadbitter & 
Harvey (4). It was stated by James, L.J., 
in the former case that the insolvent has 
no legal interest in any surplus which 
may be left over as a result of his 
insolvency but has merely a hope or 
expectation and that the mischief of allow- 
ing a bankrupt on the contingent chance 

(1) £4 Ind. Oas, 642; 49 M 461;.50 M.-L J 358; 23 
L W 599: (1926) M W N 364; A I R 1936 Mad. 556. 


(F. B.) 
(2)49 Ind. Cas. 816; 41 A 243; 17 A LJ 
229, a 
(3) (1879) 10 Oh. D 434; 40 L T 15; 7 W R 
23 


(4) (1879) 10 Oh. D 388; 48 L J Oh. 242; 39 L T 286; 
27 W R 267, Ka 
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cf his ultimately acquiring. title to some 
surplus which might never be realised, 
to .interfere ‘with, and embarass the ad- 
ministration’ of the 
measurable. The’ Full Bench decision of 


this. Court. -adopting and following 
as it- does: the - decision of the 
Allahabad- High -Court in Sakhawat 


Ali-v. RadhaiMohan (2), which is under 
the Provincial Insolvency Act, the act in 
question must be accepted as governing 
this preliminary. ‘objeclion and as 
supporting it. Under’ these cir- 
cumstances we must hold thatno appeal 
lies and the appeal must be dismissed 
with the costs of the 2nd respondent. 
Ay = Appeal dismissed. 


ae ee eee 
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y PATNA HIGH COURT 
Civil Appeal No. 1606 of 1930 
September 24, 1934 
->> *t MOHAMMAD Noor AND LUBY, Jd. 

LALJISINGH AND OTHERS — PLAINTIPES 
YA — APPELLANTS 
VETSUS © 
SINGH AND OTHERS— 

. .  ‘DerFENDANTS—RES?PONDENTS. 

Hindu Law—Debts—Applieation of money lent 
‘for family necessity—Creditor, if bound to see its 
actual application—Time-barred debt, if a valid 
antecedent debi—Augmenting means of livelihood of 
family, if beneficial to family, 4 
, It is not the duty of the creditor to sée that money 
raised for legal necessity of the family is actually 
spent on the objects for which it was “taken. His 
duty. ends when he, after making an honest and 
reasonable enquiry, satisfies himself that the necessity 
exists. - 

A mortgage created to pay off a time-barred debt 
- is.valid. Since the Hindu Law -does not recognize 
limitation, the barred debt isa valid antecedent 
debt, within the meaning of Hindu Law. Jagdam- 
bika Prasad Singh v. Kali Singh (1) and Gajadhar 
v. Jagannath (2), referred to. i 

Augmenting the means of livelihood of the family, 
unless speculative or risky, must be taken to be 
beneficial ‘to the family. 


Messrs. S. N.-Rat and Kamla Sahat,-for 
the Appellants. . < 

Mr, Kapildeo Narain Lal, for the Res- 
pondents. ’ 

Mohamad Noor, J.—This is an appeal 
by the plaintiffs whose suit to enforce a 
mortgage has been dismissed by both the 
Courts below, Thé mortgage was executed 
by one Gule Singh in ‘favour of three 
persons, Issur Rai, Achhtanand Rai and 
Bhagwat Rai for a sum of Rs. 600. It is 
conceded that the interest of each one of 
the mortgagees in the mortgaga was equal, 
and it is also-admitted that the mort- 
gage interest-of ‘one: -of the mortgagees, 
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namely, Bhagwat Rai has been redeemed 
by defendant No. 1. The other two mort- 
gagees transferred their interest in the 
mortgage to the plaintiffs who sued for 
enforcing it against the defendants first 
party, the son and grandson of Gulo Rai. 
The suit was contested mainly on the 
ground that there was no legal necessity 
for the mortgage, a plea which prevailed 
before the two Courts below. 

In,our opinion both the Courts below 
have gone wrong in applying the Hindu 
Law of necessity and benefit to the facts 
of this case. ‘They have ignored the most 
important point in the case, that the morl- 
gage though on behalf of Gulo Ral, was 
executed by defendant No. 1 as the agent 
of his father, and it was he who admitted 
the execution of the deed before the Regis- 
trar, and it was he who redeemed a third 
of the mortgage being the share of Bhag- 
wat Rai. 

Coming to the question of legal necessity 
the mortgage bond recites that the money 
was raised for two purposes: Rs, 400 was for 
payment of a previous debt of one Bankey 
Singh due under a simple registered bond 
and Rs. 200 for purchasing about four and 
half bighas of land situated at a distance 
of one and “a half miles from the residence 
of the defendants, whose family profession 
is admittedly cultivation. The land was 
admittedly purchased by this Rs. 200. 
The Courts below have held that Bankey 
Singh’s bond had become barred, and in 
fact, no money was paid to him. These 
areno doubt findings of fact which are bind- 
ing upon us, but the matter does not end 
here. It is not the duty of the creditor 
to see that money raised for legal neces- 
sity of the family is actually spent on the 
objects for which it was taken, His duty 
ends when he after making an honest and 
reasonable enquiry satisfies himself that 
the necessity exists. In this case the exis- 
tence of Bankey Singh's debt is not disput- 
ed. It has been held in Jagdambika 
Prasad Singh v, Kali Singh (1) following a 
Full Bench decision of the Allahabad High 
Court in Gajadhar v. Jagannath (2) that a 
time-barred debt consititutes a valid an- 
tecedent debt for the purpose of supporting 
an alienation by the father of the ancestral 
joint property of the family. A barred 
debt is a good consideration under s. 25, 
Contract Act. It was open to the father to 


(L) 129 Ind. Cas, 130; A I R 1930 Pat. 40; 9 Pat. 
813: Ind. Rul. (1931) Pat. 82; 12 P L T288, 

(2) 8) Iad. Cas. 681; A IR 1924 All. 551; 46 A 775; 
22a LJ 61; L RSA 45€ Oiv, (F B). 
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revive the debt. Instead of reviving it he 
mortgaged the property to pay up that 
debt. Accepting the finding of fact arrived 
at by the Courts below, the position is that 
there was a time-barred debt which the 
family was anxious to pay, and this mort- 
gage was created to pay.that debt. .The 
son, defendant No. 1, took an active part 
in the transaction. The Hindu Law does 
not recognise limitation. The statute law 
does not extinguish the debt, sin. ly the 
remedy becomes barred. - Therefore ‘here 
was an antecedent debt within the mean- 
ing of Hindu Law to support the mort- 
gage. 

. The next necessity for which the money 
was taken and admittedly used, was the 
purchase of four and a half bighas of land 
at.a distance of. a mile and a half from 
the ‘residential village of the defendants. 
The evidence is that about Rs. 185 were 
spent over the price and Rs. 15 over stamp 
and cost of registration. Long argument 
has been addressed to us to the effect that 
this does not constitute a legal necessity 
or an object beneficial to the family. Here 
also what was. required to be done by the 
.morigagees was a reasonable and honest 
enquiry that the purchase was being made 
for the benefit of the family. I have said 
that the usual livelihood of the family was 
cultivation. Augmenting the means of liveli- 
bocd of the family, un... , eculative or 
risky, must be taken to be beneficia! to the 
family. Nodoubtthe plaintiff in this case 
alleged that the land purchased was in usu- 
fructuery mortgage or sudbharna of the 
defendant's father and therefore he was 
anxious to purchase it. The Courts below 
have found that this sudbharna has not 
been proved. Cases have been cited before 
us to show that the purchase of the pror- 
erty on sentimental grounds or for the pu 
pose of enforcing pre-emption or by way oi 
speculation cannot be said to be objects for 
the benefit of the family. But the case 
must be decided on its own facts. What 
- may be speculative business in the circum- 
stances of one case may not be so in 
another case. In this case one has to bear 
in mind that the transaction was carried 
on not only by the father but also by the 
son, defendant No. 1 himself. These two 
were the only adult members of the family. 
There is nothing to show that defendant 
No. 2, son of defendant No. 1, who is still 
a minor, was born at that time. What 
reason had the mortgagees to doubt that 
the purchase was not for the benefit of the 
family when they saw that both father and 
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son, the only adult members of the family, 
were anxious to purchase the land situated 
ab very short distance from their home? 
The trial Court has said that the land was 
bad. Good and. bad are comparative 
terms. Purchasing abad land may bea good 
bargain if it is bought cheap. -The pur- 
chase of this piece of land cannot, in 
the circumstances of. the -case; be said 
to. be imprudent management or embark- 
ing on speculation. Taking into considera- 
tion the. fact that the family was of cultiva- 
tors, that they purchased a small piece of 
land in the neighbourhood of their home, 
and that the purchase-was made both by 
the father and the eon, the purchase must 
be held for the benefit of- the family. 
Neither of the Courts below have taken 
into consideration this fact and they misap- 
plied the law of legal necessity on the 
facts of case. In my opinion this appeal 
must succeed and the plaintiffs are en- 
titled toa decree. 

I have said that one-third: of the mort- 
gage was redeemed by paying. up the share 
of one of the mortgagees Bhagat Rai and 
the plaintiffs having purchased two-thirds 
of the mortgage can only enforcé it against 
two-thirds of the morigaged property. Mr. 
S. N. Rai has informed us that the plaintiffs, 
taking into consideration the straightened 
circumstances of the family, are willing to 
take interest to the extent of Rs. 400 only 
and thereby to give effect to the principles 
of damdupat. ‘the plaintiffs will, therefore, 
get the usual preliminary mortgage decree 
for Rs. 400 principal, Rs, 400 interest in 
all up tothe period of grace and the. cost 
of the three Courts calculated on Rs. 000. I£ 
the decretal amount be not paid with- 


Jin six months from to-day, the plaint- 


iffa will beentitled to get a final decree for 
saleof two-thirds share of the property 
mortgaged for the realisation of the decretal 
amount. ` 
Luby, J.—{ agree. . 
D. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Appeal No, 52% of-1933 
April 30, 1934 
JAOK AND KHUNDKAR, JJ. 
PRAFULLA NATH TAGORE— 
DECREE- HOLDER ~ APPELLANT 
VETSUS : 
A.M. PARUK—J UpaMENnt-DESTOR 
— RESPONDENT 
Code (Act V of 108), s. 151— Attach. 
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ment—Institution of title suit alleging fraud, whe: 
ther a ground for-withdrawal of attachment. 

: There is no reason why the decree-holder should, 
merely, because the judgment-debtor has filed a title 
suit alleging ‘fraud be deprived of the security for pay- 
ment.of the decretal amount which he has acquired 
by attachment .of the judgment-debtor’s property 
and he should not be made to relinquish the 
advantage he has so‘ gained merely because of ‘the 
inatitution:of a-title suit, unless the judgment- 
debtor is prepared to give security for payment 
of the. decretal amount. a 
A. against an order of the First Court 

Bakargan j, dated November 


Sub-J udge, 

30, 1933. 
. Messrs. Brojolal Chakerbutty, Hiralal 
Chuckerbutty and Shyamadas Bhattacharji, 
for the Appellant. 

_-Mr, Clough and ‘Bhabesh Narayan Bose 
for Mr. Ambika Pada Chowdhury, for the 
Respondent. - 


Jack, J.— This is an appeal against the 
dismissal of an execution case and ‘an 
order withdrawing the attachment of the 
judgment-debtor No, 70s share in the 
attached properties. Certain rent decrees 
were passed against this judgment- 
debtor aŭd: others and against these 
decrees ‘nine title suits 
on the ground’ that the rent decrees were 
null and void having been obtained by 
fraud and misrepresentation. The trial 
Çoùrt issued an order for injunction 
restraining execution of the rent decrees 
pending the hearing of the title suits, 
Against: that order there was an appeal 
to the District Judge of Backerganj who 
modified the order to the extent that he 
ofdered- that execution might 
against the tenuresin arrears only without 
prejudice: to the rights of the plaintiff 
which might -be determined in the title 
suits and that all other proceedings should 
be stayed pending the disposal of the 
title suits. Thereafter the Subordinate 
Judge in the execution case passed the 
order which is complained of, namely, 
that as the title suits were not yet ripe 
for hearing and it was not known when 
they would be disposed of, the execution 
case before him which was already pend- 
ing for a long time need not he kept 
pending and might be conveniently dis- 
posed of. He, therefore, dismissed the 
execution case and withdrew the attach- 
ment of the judgment-debtor No. 72’s share 
in.the properties. 

As pointed out in the disposal of the 
previous Rule which was issued by this 
Court aghinst that order, it does not ap- 
pear that the learned Subordinate Judge 
was justified in dismissing the execution 
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Gase entirely. There does not seem’ to 
be any reason. why the decree-holder 
should, merely because the judgment- 
debtor has filed a title suit alleging 
fraud, be deprived of the security for 
payment of the decretal amount which 
he has acquired by attachment of the, 
judgment-debtor’s property. -The attach- 
ment even though of a property ‘which: 
18 outside the tenures in arrears is. not 
illegal and he” is entitled to attach the 
property and there is no reason why he 
should relinquish the advantage he has 
so gained merely because of the institu- 
tion of a title suit, unless the judgment- 
debtor is prepared to ‘give security for 
payment of the decretal amount. Under 
the order of the District Judge it appears: 
that the decree-holder is entitled to proceed 
against the tenures in arrears; and though 
the order states ‘‘without prejudice to 
the: rights of the plaintiff’ it does not 
appear to me that it excludes the 
share of the plaintiff from the execution 
proceedings against the tenures in arrears: 
though this is the interpretation which” 
has been put uponit by the Subordinate’ 
Judge. -In any case I think the learned 
Judge’ was not entitled to dismiss. the 
execulion ‘case and withdraw the attach- 
ment complained of unless the judgment- 
debtor ‘gave security for the alleged 
amount of his share in the décretal debt. 
I would, therefore, order that the execution’ 
case be dismissed and the attachment 
withdrawn on the judgment-debtor giving 
security for his share of the debt and not: 
otherwise; unless, therefore, the judgment- 
debtor gives security for his share of the 
debt within a month from this date the ' 
order of the learned Subordinate Judge’ 
dismissing the execution case and with- ' 
drawing the attachment will be reversed 
and the execution case and the attachment 
will be restored. There will be no order as : 
to costs. l 
Khundkar, J.—I agree. 
D. Order accordingly. 
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PATNA HIGH COURT 
Civil Revision No. 268 of 1934. 
September 20, 1934 

Fazu ALI, J. l 

DISTRIOT BOARD, DARBHANGA— i 

PETITIONER l 

versus 
ATUL CHANDRA CHANDRA— 
OPPOSITE PARTY 
Civil Procedure Code (Act F of 1908), O, XI, rý. 
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12, 13—A gidavit ‘by agent— Court's discretion in allow- 
ing. it. 

Although ordinarily an affidavit of doruments 
must be made by the party himself, yet the Court 
may allowitto be made by an agent of the party in 
a particular care. Under O. XI, r. 19, Civil Proce- 
dure Code, the matter has been loft to the discretion 
of the Court and that discretion is to be exercised 
With special reference to tha facta of each case. 


. R. from an order ofthe Munsif, 
pone Court, Darbhanga, dated July 2, 
1934.: 

Messrs. L. K. Jha and P. Jha, for the 
Petitioner. 

Messrs B. N. Mitter and S. S. Bakshit, for 
the Opposite Party. 


Order.—This applicaiion is directed 
against an order passed by the Munsif, 
Second Court, Darbhanga, under the 
following circumstances: The opposite 
party. who is the plaintiff brought a suit 
against the District Board of Darbhanga 
and applied tothe Munsif on May 19, 1934, 
for an order directing the defendant District 
Board to make discovery on oath of all the 
documents that were in the power and pos- 
session of the District Board relating tothe 
matter in questioninthesvit. On June 11, 
1934, an. affidavit of documents as re- 
quired by O. XI, r. 13, was made by one 
Thakur Prasad who is alleged tobe the 
Head Clerk of the Samastipur Local Board. 
The plaintiff objected to the affidavit on 
the ground that itshould have been made 
by the Chairman or the Vice-Chairman. 
The Munsif accepting the contention of 
the plaintiff directed the affidavit to be 
made by one of these two officers. On 
June 27, 1934, a petition was filed on 
behalf of the defendant asking the Court 
to. permit one Babu Raghunandan Prasad 
who is the Office Superintendent of the Dis- 
trict Board and who'was alleged to have been 
given the power-of-attorney for looking 
after the cases and for making affidavits 
on behalf of the Ohairman and Vice- 
Chairman to make the affidavit. The learn- 
ed Munsif rejected the application hold- 
ing that the Chairman orthe Vice-Chairman 
must make the affidavit and the present 
application is preférred against this order. 

The learned Munsif has referred to 
certain.rules, of the Supreme Court of 
England and points out in his order that 
the practice prevailing in that country 
with reference to Municipal Corporation or 
Limited Company is that the affidavit of 
discovery must be madeon behalf of the 
Oorporation by the Chairman or the Execu- 
tive Officer. He has also referred to a 
decision .of the Privy Council in Hentry 
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GrcerRobinson v., State of South Australia (1), 
in which Lord Blanesburgh refers to a case 
in which Lord Coleridge insisted on an 
affidavit being produced from the Presi- 
dent of the Board of Trade himself. 

Mr. L. K. Jha who appears on behalfof 
the petitioner contends that the point 
which is before this Court must be decided 
primarily with reference to the provisions 
of the Code of Civil Procedure and rélies 
on QO. III, r. 1, which provides that any 
appearance, application or act in orto any 
Court required or authorised by law to be 
made or done by a party in such Court, 
may accept where otherwise expressly pro- 
vided by any law for the time being in 
force, be made or done by the party in 
person, or by his recognised agent or by 
a Pleader, appearing, applying or acting 
on his behalf. His contention in short is 
ihat by reason of this provision an affidavit 
of documents which is required under 
O. XI, r. 13, may be made by an authorised 
agent of the party. Now O. XI, r. 13, runs 
thus : 

“Any party may, without filing any affidavit, apply 
tothe Oourt for an order directing any other 
party ta any suit to make discovery on oath of 
the documents which are or have been in his pos- 
session or power, relating to any matter in question 
therein. On the hearing of such application the 
Court may either refuse or adjourn the same, if 
satisfied that such discovery is not necessary, or not 
necessary at that stage of the suit, or make such 


order, either generally or limited to certain classes 
of documents, as may, in its discretion, be thought 
fig." 


Rule 18 again states : 

“The affidavit to be made by a party against 
whom such order as is mentioned in the last 
preceding rule has been made, shall specify which 
of the documents therein mentioned he objects to 
produce, and it shall bein Form No. 5 in Appendix 
U, with such variations as circumstances may re- 
ure, 
j A reference to Form No. 5 will show 
that ordinarily an affidavit under O. XI, 
r. 13, is to be made by the party him- 
self; but we must also keep in view the 
provision made in r. 12, that the Court 
may make such order as may in its dis- 
cretion be thought fit. We must also not 
overlook that r. 13, itself suggests tbat- 
Form No. ê in Appendix C may be varied 
if circumstances so require. It appears to’ 
me, therefore, upon’ the reading of these 
rules that although ordinarily an affidavit - 
of documents must be mada’ by the party: 
himself, yet the Court may allow it to be 
made by anagentof the party in a particalar 
case. It was, therefore, in my opinion, 
(1) 135 Ind, Gas. 625; AIR 1931 PO 254; 34 L 
W 575; 330 W N 1121; Ind, Rul. (1935 P O17; 6LM 
L J 243 (P 0). , ; 
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wilhin the discretion of the Court to ac- 
cept the affidavit filed by the authorised 
agent of the Chairman. The fact, how- 
ver, remains that underr. 12, the matter 
has been left to the discretion of the Court 
and ‘that discretion is obviously to be ex- 
ercised with special reference to the facts 
of each case. The Court may, for 
example, find ina particular case that an 
affidavit filed by a person whois said to be 
an authorised agent of the party is not 
sufficient. In this particular case I find 
that the Court did not insist on the affida- 
vit being filed by the Chairman himself 
through whom the District Board 
has been sued; but has suggestsd that 
_ the affidavit ‘might be filed by the Vice- 
Chairman. As the matter is one which 
was within the discretion of the Court, I 
shall not be justified in interfering with 
the order of the Court, and I think, that if 
the Couit is satisfied that the affidavit made 
by the Office Superintendent of the Dis- 
trict Board will not serve the purpose, the 
Vice-Chairman should supplement the affi- 
davit filed by the Office Superintendent, by 
his own affidavit which should state ag 
suggested by the Munsif that he has made 
“all necessary enquiries with reference to the 
documents, and there are no documents 
other than those set forth in the affidavit 
relating to the matter in question. 

The Rule is, therefore, discharged. There 
will be no order for costs, 

D. Rule discharged. 


Cl 


CALCUTTA HIGH COURT 
S:cond Civil Appeal No. 1743 of 1931 
- May 2, 1934 
< NASIM ALI, J. 
KAMALAKANTA DEBNATH AND OTHERS 
~—~PLAINTIFPS— AI'PELLANTS 
VETSUS 
TAMIJADDIN AND orners—DEPrEND iNTS— 
RESPONDENTS 

Ciril Procedure Code (Act V of 1908), O. XLI, 
rr.4,33—One defendant alone appealing—Others not 
impleaded— Decree proceeding on a common ground— 
Decree, if can be varied in favour of non-appealing 
defendants — Decree in favour of party not heard, if 
can be passed. 

Reading rr. 4 and 33, O. XLI, Civil Proce- 
dure Code, together, there can be no doubt that 
one of the defendants can file an appeal with- 
out impleading the other defendants as respond- 
ants, if the decree appealed from proceeds on 
aground common toall of them and that the Ap- 
pellate Oourt maythereupon exercise the power of 
varying the decree in tavour of the non-appealing 
defendants, although they have not been made parties 
to the appeal and O. ALI, r. 33, authorizes the Ap- 
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pellate Oourt to passa decree in favour of a party 
who has not been heard, It does uot anthorizs the 
Court to pass a decree against a person who is not 
a party to the appeal, or in other words, powers under 
r. 33 cannot be exercised to the prejudice of a person 
who is not givena hearing. A person who has beeu 
heard in appeal, cannot object’ toa decree being 
passed in favour ofa person merely bécause that 
person is not a party to the appeal and has not been 
heard. Dasarath Patel v. Brajo Mohan (1), relied on. 
Jogesh Chandra v. Sarada Kumar Chakravarti (2), diss 
tinguished. Bhut Nath Deb v, Sashimukhi Brahmani 
(3) and Madan Lal v. Gajendrapal Singh (4), referred 


to. 

S. C. A. from the appellate dedree of the 
Second Additional Sub-Judge, Tippera, 
dated December 11, 1930. 


Mr. Nripendrachandra Das, for the Appel: 
ants. 

Mr. Upendrakumar Ray, for the Respond» 
ents. 


Judgment.—This is an appeal by the 
plaintifis in a suit for declaration of 
title and for khas possession of certain 
lande. Plaintiffs’ case is that the lands 
in suit appertained to the jote of Pancha- 
nanda Debnath and that they purchased 
the same at an auction sale in execution 
of a decree against his heirs. Plaintiffs 
further alleged that they got symbolical 
possession through Court on September 20, 
1921, but were prevented from taking 
actual possession by the defendants. 
Defendants Nos. 1 to 5 filed a joint 
written statement contending inter 
alia that the land in suit was not the exclu- 
sive property of Panchananda Debnath, but 
that he had only eight annas share therein. 
The trial Court held that the land in suit 
was the exclusive property of Panchananda 
Debnath and, in that view, decreed the 
plaintiffs’ suit in full..On appeal by defend- 
ant No. 4, in which the other defendants 
wera not made parlies, the lower Appellate 
Court held that Panchananda Debnath 
had only eight annas share in the land 
in suit and, in that view, declared. the 
plaintiffs’ title in respect of eight annas 
share of the land in suit and_ ordered 
delivery of joint possession of the said 
eight annas share with all the defendants, 
Plaintiffs have preferred the present-appeal 
against this decision of the lower Appellate 
Oburt. 

The first point urged in support of the 
appeal is that the lower Appellate Coart 
erred in law in varying the decree of 
the trial Court in favour of the . other 
defendants also, who did not appeal and 
who were not even made respondents in 
the appeal before Lhe lower Appellate Court. 
Order XLI, r. 4, Civil Procedure Code, pro- 
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‘vides that, “where there are more plaintiffs 
‘or more defendants than one in a suit, and 
the decree appealed from proceeds on 
any ground common io all the plaintiffs 
‘or to all-the defendants, any one of the 
plaintiffs or of the defendants may appeal 
from the whole decree, and, thereupon, 
the Appellate Court may reverse or vary 
the decree in favour of all the plaintiffs 
or the defendants, as the case may be. 
‘From this provision of law it is clear 
that any one of the defendants can appeal 
from the whole decree, if the decree ap- 
pealed from proceeds on any ground 
common to all the defendants, and 
‘thereupon the Appellate Court can vary 
the decree in favour of all the defendants. 
“It: is hot, however, clear from r. € quoted 
above whether the other defendants or 
“plaintiffs, who have not appealed should 
‘be made respondents in the appeal. If 
-however,.r. 4¢be read along with r. 33, 
.O. XLI, the position appears to be that 
on an appeal by one of the defendants 
.the Appellate Court can pass such decree 
.a8 the case may require and this power 
-may be exercised in favour of all or any 
of.the respondents or parties, although 
.such respondents or parties may not 
: håve filed any appeal. It further appears 
from r. 33that the exercise of this power 
. by the Appellate Court is not confined 
only to. the cases of respondents, who are 
-parties to the appeal, but the power can 
¿be exercised in favour of persons who are 
. parties tothe suit. The learned Advo- 
¿cate for the appellants contends that the 
sword “parties” in r.33 means parties to 
‘the ‘appeal. J am, however, unable to ac- 
-cept this contention, inasmuch as the 
-rule speaks of respondents or parties 
-and, if parties mean parties to the ap- 
:peal, then the word “respondents” would 
‘be. redundant. It seems to me, therefore, 
‘that a decree may be varied in favour of 
ra defendant, who has not appealed and 
has not been made a party to the appeal 
but who was a party tothe suit. Reading 
therefore, rr.4 and 33, O. XLI together, 
there can be no doubt that one of the 
defendants can file an appeal without 
impleading the other defendants as res- 
poridents, if the decree appealed from 
proceeds on a ground common to allof them 
and that the Appellate Court may therenpon 
exercise the power of varying the decree 
in favour of the non-appealing defendants, 
‘although they have not been made parties 
to the appeal. This point was considered 
by this Court in thecase of Dasarath 
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Patel v. Brojo Mohan (1), at p. 623*. Mooker- 
jee, J., in that case observed as 
follows: ; < l 

“Rule 4,0. XLI ofthe Code, in so far. as itis 
applicable to the case before us, provides that 
where there is more defendant than one in a suit 
and the decree appealed from proceeds on any 


‘ground common to all the defendants, any one of 


the defendants may appeal from the whole de- 
cree, and thereupon the Appellate Court may re- 
verse or vary the decree in favour of all the de- 
fendants. In the case before us, there are more 
defendants than one in the suit. The decree of 
the Court of first instance proceeds on a ground 
common to all the defendants. The Court of first 
instance held in the first place that the lambar- 
dar defendant was not competent to grant a-lease 
of the land to the other defendants; and in the 
second place, thatif the lambardar had authority 
to grant such a lease, that authority had béen 
validly terminated. These were grounds which 
affected all the defendants in an equal degree. 
It was consequently open tothe first defendant to 
prefer an appeal against the whole decree and to 
obtain thereupon a _ reversal of that decree: in 
favour and for the benefit of all the defendants. 
This course was open to the Oourt below, not- 
withstanding the fact that the other defendants 
had not been joined as parties respondentsto the 


_ appeal " 


The learned Advocate for the appel- 
lants placed much, reliance upon the 
decision inthe case of Jogesh Chundra 
v. Sarada Kumar Chakravartt (2), This 
case, however, was considered in” a 
jater case by this Oourt in the case of 
Bhut Nath Deb v. Sashimukhi Brahmani (8). 
Suhrawardy,J., with reference to Jogesh 


' Chandra v. Sarada Kumar Chakravarti (2), 


observed as follows: i 

“The first case is not decided on the construction 
ei O. XLE, r. 33, and is based upon its own particular 
acts.” 

The learned Judge, while discussing the 
meaning of the words “respondents or 
parties” in r. 33,0. XLI, made the fol- 
lowing observations: n 

“By the use of the expression “respondents or 
parties” in the section, I understand that the Appellate 
Court may pass an order in favour of the respondents 
who have not appealed and it may similarly decide 
any question in favour of a party, by which I under- 
stand a party to thesuit and who is not a respondent 
in the appeal.” - . 

Again in the case of Madan Lal’ v. 
Gajendrapal Singh (4), the learned Judges 
of the Allahabad High Court observed -as 
follows: 

“Rule 33 states that the Appellate Court shall have 
power to pass any decree which ought to have been 


(1) 22 Ind, Cas. 90;18 OLJ 621. 
a) 49 Ind. Oas. 834; A T R 1919 Oal. 127; 23 O W 
223. 


(3) 96 Ind. Cas. 474; A I R 1926 Oal. 1042; 30 O W 
N 835; 45 O LJ 119. i 

(4) 116 Ind Oas. 436; A I R 1929 All. 243; (1929) A 
L J 344; 51 A 575. 
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passed, and this is wide enough. to allow a decree 
Sener a party to the suit who is not a party to the 
appeal, | 
This view apparently does not lead to any 
injustice or cause any prejudice to any 
“party. Order XLI, r. 33, authorizes the 
Appellate Court to passa decree in favour 
of a party who hasnot been heard. It does 
not authorize the Court to pass a decree 
against a person whois not a party to the 
appeal, or in other words, powers under r. 33 
cannot beexercised to the prejudice of a 
person who is not given a hearing. A 
person, who has been heard in appeal, cannot 
object to a decree -being passed in favour 
of a person merely because that person is 
not a party to the appeal and has not been 
heard. The decree passed’ by the lower 
Appellate Court cannot therefore, in my 
opinion, be successfully challenged on the 
ground stated above, as it is admitted in 
this case that the decree of the trial Court 
proceeded on a ground common to all the 
defendants. i 

The next point urged in support of the 
appeal, is that the lower Appellate Court 
should not hive passed a decree for joint 
possession with defendants other than 
defendants Nos. 1 and 4. . There is no 
substance in this contention, because the 
plaintiffs have succeeded in proving their 
title only to an undivided eight annas share 
of the property. They areto get joint pos- 
session with all the defendants, who accord- 
ing to their own case are in actual posses- 
sion of the lands. The last point urged by 
the learned Advocate in support of the 
appeal is that the lower Appellate Court, in 
- arriving ab the fiuding onthe question of 
plaintiffs’ ti'le did not give proper effect to 
the presumption arising out of the Record 
of Rights. It, however, appears from the 
judgment of the learned Subordinate 
Judge that he raised this presumption in 
favour of the plaintiffs. But, in view of 
the evidence in the case, he was of opinion 
that. that presumption was rebutted. There 
is therefore no substance in this contention. 
‘The result, therefore, is that this appeal is 
dismissed with costs. 


D. Oo Appeal dismissed. 
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PATNA HIGH COURT . 
Civil Revision Petitions Nos. 342, 343 and 
388 of 1934, 
December 3, 1934 
Kaze ALI, J. 
TIPAN PRASAD SINGH AND OTHERS 
PETITIONERS 
VErSUS 
Tae SECRETARY or STATE ror INDIA 


in COUNCIL—Oppostre Party 

Civil Procedure Code (Act V of 1908), O. VI, r.17, 
ss. 80, 115—Suit against Secretary of State~Amend- 
ment of plaint sought to give more detailed descrip- 
tion of disputed lands and to state that notices under 
s. 80, had been served in time—Amendment, if can be 
allowed—Refusal of lower Court to allow—Court, if 
fails to exercise jurisdiction vested in it —Revision 
—Remedy of appeal to District Judge open—High 
Court's power to interfere in revision. 

Where some time after the institution of suits 
against the Secretary of State, the plaintifs sought to 
amend the plaint so asto givea more detailed des- 
cription of the disputed lands and also to state in 
80 of the Code of 
Civil Procedure, that notices bad been served on the 
Secretary of State more than two months prior to 
the institution of the suit : 

Held, that in the particular case there was a definite 
statement in theaffidavit sworn in support of the 
application that notices under s. 8&0 wereduly 
ground was taken 


that the provision of s.€0 had not been complied 
with, it was not specifically asserted there that no 
notice had been served upon the Saeretary of State, 
and that in the circumstances of the case amend- 
ment should be allowed especially when no ques- 
tion of limitation could arise if notices had in 
fact been served as required by s. 80. 

Held, also! that as the lower Court Judge apparently 
proceeded in the matter on the assumption that he 
had no power to allow the amendment, he has failed 
to exercisea jurisdiction which was vested in him 
by law and this brought the case well within the 
ambit of s. 115 of the Code of Civil Procedure. , 

Itcannot besaidthatthe Court ia not competent to 
allowamendment,if there isno avermentin the 
plaint of the fact that notice under a, 80, Civil 
Procedure Code, has been served as required by that 
section on the Secretary of State, even though it 
may be proved asa fact that a notice required by 
8. 50 had been served upon the Secretary of State in 
the manner provided by the section. Jagadish- 
chandra Deo vy, Debendra Prasad (1), explained. 

Although ordinarily the High Court will be 
reluctant to entertain an application in revision where 
the party had not resorted to a remedy available to 
him by way of appeal, but it does not follow that 
merely becausethe petitioners did not prefer an 
appeal to the District Judge, the High Oourt 
has no power to interfere in revision. Section 
115, Civil Procedure Code, provides that the High 
Court may act under that section in a case which has 


‘been decided by a Court subordinate to it and in 


which no appeal lies to the High Court, It does 
not provide that it cannot interfere in‘a case where 
an appeal lies to an inferior Court. Mahadeo Prasad 
v. Khubi Ram (2), referred to. 


A. from an order of the Subordinate 
Judge of Patna, dated April 20, 1934. 
Mr. S. N. Roy, for the Petitioners, 
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The Government Pleader, forthe Opposite 
Party. . | 

Judgment.—These applications are 
directed against anorder of the Subordi- 
nate Judge refusing leave to the peti- 
tioners to amend their plaints in three 
suits brought by them against the Secretary 
of State for India in Council and directing 
the plaint inal] the three cases to be reject- 
d i ; 


The petitioners claim to be tenants of 
certain lands ‘situated within the Khas 
Mahal vrea in the Patna district, 
and they brought these suits for compen- 


sation on the ground that the crops raised’ 


by them onthe disputed lands had been 
wrongfully sold by Government in spite 
of their objections, Sometime after the 
institution of the suits the petitioners 
sought toamend the plaint so as to give 
a more detailed description of the disput- 
ed lands and also to state in express 
terms, a8 required bys. 80 of the Code of 
Civil Procedure that notices had been 
served on the Secretary of State more than 
two months prior to the institution of the 
suits. The learned Subordinate Judge, 
whose order is now under revision, has 
held that though there could be no serious 
objection to allowing the petitioners to 
amend the plaint so far asthe description 
of the properties was concerned, yet they 
should not be allowed to state at this 
stage that the Secretary of State had 
already been served with notice as required 
by s. tO of the Code of Civil Procedure. 
. The learned Subordinate Judge in support 
of his view cites the case of Jagadishchandra 
Deo v. Debendra Prasad (1) in which an 
observation has been made to the effect that 
it is the duty of the Court to look into the 
plaint and ifitis found that there is no 
averment as to the service of the notice, 
the plaint should be rejected. The learned 
Subordinate Judge has also expressed the 
view that it would have been unfair to 
allow amendment inasmuch as a portion 
of the claim was barred atthe date of the 
proposed amendment. It appears to me, 
however, that the learned Subordinate 
‘Judge hastaken much too narrow and 
technical a view ofthe matter, and in the 
circumstances of the case 
limitation didnot arise at all. In the 
case of Jagadishchandra Deo v. Debendra 
Prasad (1) (ante) it was found to ke a fact 
that no notice of the intended suit had 
been served on the Secretary of State, and 


(1) 132 Ind. Oas. 634; 580 850; 350 WN161;Al 
R 1981 Cal, 503; Ind. Rul, (1931) Oal, 586, 
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in those circurnstances, the learned Judges 
very rightly pointed. out that s. 80 being 
mandatory, the plaint should; have beén 
rejected. Theobservations made by: the 


‘learned Judges must-thus be read in -the 


light of the special circumstances of the 
case and in my opinion they do not warrant 
the view. that the Court is not competent 
to:allow the amendment :if there is no 
of the + fact .that 
notice under s.80 has been served as 
required by that section onthe Secretary 
of State even though it may :be proved 
as a factthat a notice required--by s..&0 
had been served upon the Secretary of 
State in the manner. provided by the 
section.. In this particular case there is 
a definite statement in. the ‘affidavit 
sworn in support of the application. that 
notices under s.&80 were duly served and 
although a general ground was taken . in 
the written statement filed-in the Court 
below that the. provision of s. 80 had not 
been complied with, it was not specifically 
therethat no notice had been 
served upon the Secretary of State. : How- 
ever that may be, it appears to me that 
in the circumstances of the case the 
amendment should have been allowed 
and the defendants should have been 
called upon to plead to the amended 
plaint. If it is a fact that no notice 


‘was served upon the Secretary of ‘State, 


the suit was liable to be dismissed 
on that ground alone, bnt when ib 18 as- 
gerted by the plaintiffs that a notice had 
been served and it is further asserted 
that a statement to that effect was not 
made in the plaint owing to the oversight 
of -the typist; the: learned Subordinate 
Judge should not have rejected the plaint 
without enquiring into the allegation made 
by the plaintiffs. It is- well settled that 
where the effect-of the amendment woùld 
be to take away a legal right from a de: 
fendant which has accrued to him ‘by 
lapse of time, leave to amend the plaint 
should be refused. Such a case might 
arise when a person who wasa necessary 
parly to a suit was not impleaded and a 
step is taken to implead him after the 
suit is barred. against him. Similarly 
leave should be refused when the effect of 
the amendment will be to alter the whole 
nature of the suit. The present case, 
however, is nota case of sucha descrip- 
tion, and in my opinion, no question of 
limitation could arise if notices had in 
fact been served asrequired bys. 80. As 
the learned Subordinate Judge has ap- 
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parently proceeded in the matter on the 
assumption that he had no power to allow 
the amendment, he has failed to exercise a 
jurisdiction which was vested in him by 
law and this brings the case well within 
the ambit of s. 115 of the Code of Civil 
Procedure. | 

A further point is raised on behalf of the 
opposite party that an application in revi- 
sion should not be entertained inasmuch 
a5 the petilioner had a right of appeal to 
the District Judge from an order reject- 
ing the plaint. It is true that ordinarily 


this Court will be reluctant to entertain ` 


an application in revision where the party 
had not resorted tc a remedy available to 
him by way of appeal, but it does not 
follow that merely because the petitioners 
did not prefer an appeal io the District 
Judge in this case, the High Court has no 
power to interfere in revision. Section 115 
provides ihat the High Court may act 
- under that section in a case which has 
been .decided by a Court subordinate to 
it and in which no appeal lies to the High 
Court. It does not provide that it cannot 
interfere in a case where an appeal lies 
to an jnferior Court. The identical point 
seems to have been raised in the case of 
Mahadeo Prasad v.:Khubi Ram (2), and ié 
was dealt with by- the learned Judges of 
the Allahabad High Court as follows: 


“Section 115 of the Civil Procedure Code empowers 
this High Court to call for the record of any case 
which has been decided by any subordinate court 
if no appeal lies thereto. This obviously includes 
a trial Court and the appeal referred to therein 
means. an.appeal to the High Court. The present 
‘ease, therefore, fulfils the conditions required by 
that.section. If therefore a trial Court has acted 
with ‘material irregularity in tho exercise of its 
jurisdiction, or -acted illegally, the ‘High Court 
has power tointerfere in revision, provided that no 
appeal lies to the High Court. The section does not 
require that no appeal in the meantime should have 
been. preferred to the court of the District Judge, 
or:that if. preferred, it is only the order of the 
District Judge which can be revised”. 


‘In my opinion there is no substance in 


the technical, objections raised on behalf of - 


the’ opposite party. 
_ The -applications are, therefore, allowed, 
and the order rejecting the plaints is set 
aside and the cases are sent back tothe 
Court. below for allowing the amendment 
on such terms as to. costs or other vise as 
. it considers fit and proper. There will be 
no order for costs in this Court. . 
Nee e o Application allowed. 
..(2) 118 Tid. Cas. 189: 51 A 1023; Ind, Rul. (1929) 
All 845; A.I R 1929 All. 793; (1930) A L J 97. 
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MAJID BUX MONDAL V. AJGHAR MONDAL 


CALCUTTA HIGH COURT 

Civil Rule No. 1447 of 1933 
June 6, 1934 

S. K. GHOSE, J. 
MAJID BUX MONDAL — PLAINTIFF — 
PETITIONER 
Versus 
AJGHAR MONDAL—Drrenpanr— 


OPPOSITE Party 
Bengal Village Self-Government Act (V of 1919), 
ss, 74, 81—Intimation to Union Court about ap- 
plication to Civil Court must be given before com- 
mencement of suit in Union Court— Civil Procedure 
Code (Act V of 1908), ss, 21, 22, 


Under s. 74, of the Bengal Village Self- 
Government Act, the Union Court bas con- 
current jurisdiction. with the Court of the 


Munsif; but the Munsif bas the power to with- 
draw the suit on the application of the defendant 
made in accordance with the provisions of s. 81, 


Bengal Village Self-Government Act. Accord- 
ing to the latter section, if before the . com- 
mencement of the hearing of the suit, the de- 


fendant notifies to the Union Court that he in- 
tends to apply, that Court shall postpone the trial, 
It is necessary, therefore, that an intimation to the 
Union Court be given before the commencement 
of the hearing of the suit, 


O. R. from anorder of the District Judge, . 
Alipur, dated August 26, 1933. 

Messrs. Panchanon Ghose and Satyendra 
Nath Ghose, for the Petitioner. 

Mr. Abdul Hossein, for the Opposite Party, 


Order.—The petitioner in this case 
instituted a Civil Suit before the Union 
Bench Court making a claim of Rs. 136-12-9 
against the opposite party. On May 7, 
1933, the case came on for hearing, but 
the’ opposite party applied for time onthe 
ground of ill-health, This was refused 
by the Union Court and the trial of the 
suit was proceeded with. Three witnesses 
for the plaintiff were examined and cross- 
examined. Thereafter the Union Court 
fixed May 21, 1933, for further hearing. 
On that date the opposite party appeared 
and stated that he had no witness to 
examine. On the same day the Union 
Court decreed the suit. Meanwhile, ‘on 
May 12,1933, after the conclusion of the 
examination of the plaintiff's witnesses, 
the opposite party made an application 
before the Local Munsif forthe transfer 
of the suit and the learned Munsif made 
an order calling for the record of the suit 
from the Union Court. But apparently, 
this order’ did not reach the Union Court 
before it delivered judgment as mentioned 
already. It also does not appear that the 
opposite party intimated to the Union Court 
that an application as aforesaid had been 
made to the Munsif. Therefore, the op- 
posite party moved the District Judge of 


+ 
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24 Parganas to have the decree of the 
Union Court vacated and to have ths 
suis re-tried in the Court of the Munsif. 
On August 26, 1933, the learned Judge 
made an order in favour of the opposite 
party whereupon the plaintiff filed this 
application under s. 115, Civil Procedure 
Code, and under s. 107, Government of 
India Act. Under s. 88, Bengal Village 
Self-Government Act, 1919, a District Judge 
may make an order, such as has been 
made by the learned Judge in this case, 
if he is satisfied that there has been a 
failure of justice. In his order the learned 
Judge does not say that there has been 
a failure of justice, and it seems to me 
to be doubtful whether the learned Judge 
at all directed his mind to this aspect of 
the question. On the facts as they ap- 
pear, no case of failure of justice has been 
made out, since thecase was decided upon 
the evidence in a Court of competent 
jurisdiction. Under s. 74 of the Act, the 
Union Court has concurrent jurisdiction 
with the. Court of the Munsif: but the 
Munsif has the power to withdraw the 
suit on the application of the defendant 
made in accordance with the provisions 
of s. 81. According to the latter section, 
if before the commencement of the hearing 
of the suit, the defendant notifies to the 
Union Court that he intends to apply, that 
Oourt shall postpone the trial. It is neces- 
gary, therefore, that an intimation to the 
Union Court’be given before the com- 
men“ement of the hearing of the suit. This 
is the express provision of the Act and 
it is in accordance with the principles of 
ss. 21 and 22, Civil Procedure Code. The 
opposite party in acounter-affidavit states 
that on May 7, he did intimate to the 
Union Court that he intended to apply to 
the Munsif. This statement appears to be 
false, because it is in conflict with his 
own . application which was filed before 
the Union Court on that date in which 
he merely stated that he wanted an 
adjournment on the ground of illness. He 
appears to have been present before the 
Union Court throughout the trial and ap- 
parently took the chince of getting a 
decision inhis favour, Onthe facts stated 
above, the application for transfer before 
the Munsif was not in accordance with 
s. 81 of the Act nor was the order of the 
learned Judge made in accordance with 
s, 88 of the Act. 

In this view, the Rule must be made 
absolute. The order of the learned Judge 
complained of must be vacated and the 
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decree of the Union Court must stand 
confirmed. The petitioner will get his. 
costs : hearing fee two gold mohurs. 

D. Rule made absolute, 





ALLAHABAD HIGH COURT 
Civil Revision apr KANO No. 433 of 
19 
December 12, 1933 
KENDALL, J. 
CHARITTER SHUKAL—Dzo0ggE-HOLDER 
APPLICANT | 
versus 


LAL BEHARI SINGH AND ANOTHER— 


J UDGMENT-DEBTO&3S—-OppeosiTE PARTIES 

Compromise —Sale in execution against minor 
—Provision for payment— Payment not made—- 
Confirmation of sale—Suit fof declaration of 
voidness of compromise and order of confirmation 
~—-Declaration of voidness of compromise—Binding 
nature of—Order of confirmation of sale— 
Validity of—Minor- Interference in revision—Civil 
ee Code {Act V of 1908), O. XXI, r. 92, 
& 115, 

The decree-holder had obtained a decree for money 
against a minor under the guardianship of his 
mother. Some property of the minor's was attached, 
but on several occasions applications were -made 
for postponement of the sale. Finally, the property 
was sold on May 20, 1932,a final application for stay 
had beenallowed by the District Judge, but his 
order reached the executing Court too late to have 
effect. On the following day, the judgment-debtor 
applied through his mother under O XXI, 
r. 92, Qivil Procedure Oods, to have the .sale 
set aside, The decree-holder opposed this ap- 
plication, but on June 11, 1932, the parties 
appeared before the Court and made certain state- 
ments which amounted toan agreement or settle- 
ment inthe following terms. The decretal amount 
was tobe paid by October 11, 1932; otherwise the 
sale was to be confirmed and the objection made 
by the judgment-debtor of May 27, 1939, wascon- 
sideredto be withdrawn. The money was not paid 
by Oetoher 1!, 1932, bat the judgment-debtor ap- 
plied for a further extension of time and offered part 
payment, but the executing Court refused the ex- 
tension and confirmed the saleon Ostober, 1932. 
After this the minor through a next friend, one 
J, filed a regular suit for a declaration that the 
compromise or settlement of June ib, 1932, and also 
the confirmation of ths sale dated October 12, 1932, 
should be declared null and void The Oourt 
refused to interfere with the order confirming the 
sale but decreed the other relisf on the ground that 
the permission, of the Ourt had not been, taken 
to effect a compromise. Tae judgmsnt-debtor then: 
applied to the executing Court for an order. setting 
aside the order of October 12, 1932, -confirming the 
sale. This application was dismissed, but another 
application by the judgment-debtor to set aside the 
order of June 11, 1932, on the strength of the declara- 
tory decree was allowed in the order: A- 

Held, that as the declaratory decree was not 
appealed against, it was binding on the parties 
that is to say,the compromise by which the 
objection under O, XXI, r. 92, was withdrawn and 
the sale wasconfirm3d, must be held to be null 
ana void and hat all that fellowed therefrom, 
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-including the order confirming the sale must also 
be held to be null and void. 

Held, also that the order in execution directing 


that the objection tothe sale shall be adjudicat- 


ed: ‘upon was not without jurisdiction and could 
not be interferred with in revision 


C. R. A. from an order of the Munsif, 

Haveli Azamgarh, dated August 26, 1933. 

- Mr, A. P. Panday, for the Applicant. 

. Mr. R. K. S Joshniwal, for the Opposite 
Party. 

Judgment.—This is an application by 
the decree-holder for the revision of an 
order of the Munsif of Haveli Azamgarh 
in which he cancelled a previous order 
-passed by him on June 11, 1932, sanction- 
ing a settlement made by the decree- 
holder and his judgment-debtor. The order 
of the Munsif against which this applica- 
tion is made was passed in consequence of 
a decree in a regular suit dated April 27, 
1933, declaring that the settlement arrived 
at between the decree-holder and judg- 
ment-debtor was null and void. 

The circumstances are as follows. The 
decree-holder applicant had obtained a 
decree for money against a minor under 
the guardianship of his mother. Some 
-property of the minor’s was attached, but 
on, several occasions an application was 
made for postponement of the eale. 
Finally, however, the property was 
sold on May 20, 1932, a final application 
‘for stay had been allowed by the District 
Judge, but his order reached the execut- 
ing Court toolate to have effect. On the 
‘following day the judgment-debtor applied 
through his mother under O. XXI, r. 92, to 
-have the sale set aside. The decree-holder 
opposed this application, but on 
June ll, 1932, the parties appeared before 
the. Court and made certain statements 
-which amounted to an agreement or settle- 
‘ment in the following terms. The decretal 
amount was to be paid by October 11, 1932; 
otherwise the sale was to be confirmed and 
the objection made by the judgment-debtor 
.of May 27, 1932, was considered to be with- 
‘drawn. The money was not paid by 
October 11, 1932, but the judgment- 
debtor applied for a further extension of 
time and offered part payment, but the 
executing Court refused the extension and 
confirmed the sale on October 12, 1922. 
‘After this the minor. through a next friend, 
one Jangi Singh filed a regular suit for 
a declaration that the compromise or settle- 
ment of June ll, 1932, and also the con- 
‘firmation of the sale, dated October 12, 
1932, should be-declared null and void. 

Thë Court refused to interfere with the 
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order confirming the sale but decreed the 
other relief on the ground that the permis- 
sion of the Court had not been taken to 
effect a compromise. The judgment-debtor, 
the present opposite party, then applied to 
the executing Court for an order setting 
of October 12, 1932, con- 
firming the sale. This application was 
dismissed, but another application 
by the judgment-debtor to set aside the 
order of June 11, 1932, on the strength 
of the declaratory decree was allowed in 
the order against which the present 
application is made. 

It is urged by Mr, Panday on behalf 
of the applicant that the judgment-debtor 
cannot now have the confirmation of the 
sale set aside. He might have appealed 
against the order of the Court which 
refused to give a declaration to the 
effect that the confirmation of the sale 
was invalid and he might also, it is 
said, have appealed against the order 
confirming the sale. If the sale 
be now setYaside, the order will, it 
is contended, be inconsistent with the 
which - re- 
fused to declare the confirmation of the 
sale invalid. It is also suggested that 
the decision of the regular Court to the 
effect that the compromise proceedings 
were invalid was wrong because that 
compromise was made in the course of 


‘execution proceedings which are not go- 


verned by s. 141, Civil Procedure Code, 
that is to say, the rules relating to the 
permission of the Court being obtained 
fera compromise by a minor through his 
guardian do not apply. Even if the 
decree be a good one, it is pointed out it 
is only a declaratory decree and it cannot 
be executed. Therefore, it is argued, the 
order of the Court confirming the sale must 
be maintained, and the executing Court 
was acting without jurisdiction in re- 
opening the matter. On the other side it 
is pointed out that there could be no 
appeal against the order confirming the 
sale and although it is true that there 
might have been an appeal against an 
order dismissing the objection under 
O. XXI, r, 92, yet as this had been ap- 
parently settled by a compromise, nu 
appeal would in this case have been 
possible. The application objecting to the 
sale under O. XXI, r. 92, has never 
been disposed of on the merits, and this 
will now be done if the order of the 
executing Court, against which the present 
application is made, is maintained. 
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The declaratury decree has not been 
appealed against and must be held to 
be binding on the parties, that is to say 
the compromise by which the objection 
under O. XXI, r. 92, was withdrawn 
and the sale was confirmed must be 
held to be null and void.. All 
that follows therefrom including the 
order confirming the sale must also 
be held to be null and void. In my 
opinion there is no way of avoiding 
this conclusion. The decree is a good 
decree and it must be held to be binding 
on the executing Court. The order against 
which the application is made is not one 


cancelling the confirmation of the sale but. 


merely directing that the objection to 
the sale, which has not yet been heard 
on its merits, but which has been with- 
drawn under a compromise which has 
been pronounced to be invalid, shall be 
adjudicated upon. The order of the 
Muneif is therefore not without jurisdiction 
and I cannot interefere with it in revision. 
The result is that the application fails and 
ig dismissed with ecasts. 

N. Application dismissed. 
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CALCUTTA HIGH COURT 

Civil Appeal No. 128 of 1934 
June 5, 1934 

JAOK AND KHUNDKAR, JJ. 
NABAKUMAR SINGH DODHURIA 
l —APPELLANT 
VETSUS 
FATEH SINGH NAHAR—RESPONDENT 


Practice—Principles of equity, when to be followed 
in India— Lunatic—Joint manager — Co-manager 
dying—Office of survivor terminates, 

The principles of equity, as applied to the 
practice of the Courts of England, should be 
observed in the Courts of India in cases, in 
which there is no law extant which Jays down a 
different procedure. Pransukhram Dinanath v. Bai 
Fulkor 1}, Waghela Rajsanji v. Masuldin (2) and 
Muhammad Raza v, Abbas Bandi Begam (3), referred 


to. 

Until the legislature sees fit to introduce into 
the Lunacy Act a provision similar tos. 38, 
Guardians and Wards Act, under which on the 
death of one of the joint guardians, the principle of 
survivorship isapplied, the rule of English Law 
should be followed and, where there is no provision 
for survivorship in the order of appointment of 
joint managers, the office of the survivor should 
terminate on the death of his co-manager. 

OG. A. from an original order of the 
District Judge, Murshidabad, dated 
January 27, 1934. 

Messrs. Panchanan Ghosh, Durgadas Ray, 
Sourendranarayan Ghosh and Pareshnath 


Mukherji (Junior), for the Appellant. 
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Messrs. Atulchandra Gupta and Bha- 
geerathchandra Das,for the Respondent. 

Judgment.—This appeal has arisen out 
ofan application for managership of the 
estate of lunatic Jnanchand Golecha. The 
estate was under the joint managership of 
Fath Singh Nahar and Raja Bijay Singh 
Dudhuria of Azimganj by’ an order of the 
District Judge of Murshidabad under Act 
XXXV of 1858. Raja Bijay Singh having 
died on May 18, 1933, it isclaimed that 
by his death the managership of Fateh 
Singh Nahar was terminated and the 
petitioner Nabakumar Singh Dudhuria 
applied to be appointed sole manager. The 
learned District Judge found that the 
original managership of Fateh Singh was 
not. terminated by the death of’ Raja 
Bijay Singh and that consequently there 
was no vacancy inths managership and, 
therefore, dismissed the petition of Naba- 
kumar Singh. The question, therefore, to 
be decided in this appeal is whether the 
management of Fateh Singh terminated on 
the death of Raja Bijay Singh. 

There is no provision in the Lunacy : 
(District Courts) Act (XXXV of, 1858) nor 
in the present Acton this point and it has 
been laid down in a number of cases that 
the principles of equity, as applied to the 
practice of the Courts of England, should 
be observed inthe Courts of this country 
in cases, in which there is no law extant 
which lays down a different procedúre; 
Pransukhram Dinanath v. Bai- Fulkor (1). 
The cases of Waghela Rajsanji v. Masuldin 
(2), and Muhammad Raza v. Abbas Bandi 
Begam (3), may also be referred to. We 
have been referred to three English cases, 
Ex Parte Lyne (4), where a husband and 
wife had joint custody of a lunatic’s estate, 
the Lord Chancellor laid down that on the 
death of the wife the husband’s right to 
the custody of the estate was terminated, 
it being a joint grant and a mere authority 
without any interest, The learned Dis- 
trict Judge distinguishes ihis case on the 
ground that it was the wife who was related 
to the lunatic; however, the -principle on 
which the decision was based was that the 
original grant was joint and a mere autho- 
rity without interest and not because the 

(1) 23 B 653; 1 Bom LR 88. 

1602 a B 551; 14 IA 89; 11 Ind, Jur. 315; 5 Sar. 

(3) 137 Ind. Cas, 821; A I R 1932 PO 158; 59 IA 
238; 7 Luck 257; Ind. Rul. (1932) P O 181; 35 
OWN 774; 34 Bom. L R 1018; 9 O W N 577; (1932) 
A L w 36 L W 69; 63M L J 180; (190329) MW N 

(4) (1735) Oast Talb 142: . 
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on the conduct of affairs, and since, 


determined and it became necessary 


1935 


remaining Manager was not related tothe 
lunatic, The same rule was laid down by 
Lord Chancellor Eldon in the case of 
Ex Parte Clarke (5). The Master of the 
Rolls, Lord Gifford, inthe case of Brad- 
shaw v. Bredshaw (6), held that, where 
joint guardians of a minor were appointed, 


the office did not, upon the death of one. 
- of them, survive to the others, It 


' the: was 
probably owing to this rule that in the 
Guardians and Wards Act, s. 38 was 
enacted laying down that the principle of 
survivorship applied in the case of death 
of one of the joint guardians until another 
was appointed by tbe Court. The cases of 
jot executors or joint trustees are 
distinguishable, bécause in these cases 
there isa vesting- of property in the surviv- 
ing executor or trustee: vides. 312, Suc- 
cession Act, and s. 76, Trusts Act, Accord- 
ing to Pope (Lawand Pratice of Lunacy, 
p. 102): 

_ “Previous to the Lunacy Regulation Act of 1853, 
ìn cases where two or more persons were appointed 
committees, and one of them died, the grant being 
joint and a mere authority without any interest, 
the right to the custody of the lunatic” absolutely 
r to obtain an 
appointment of new committees. The only reported 


exception to this rule was a case where the property 
was very small; In re Noble (7).” 


By s. 66, Lunacy Regulation Act of 
1853, the grant of authority might be 
extended to surviving or continuing com- 
mittees in certain cases. “This was repealed 
by the Lunacy Act of 1890 and r. 71 of 
the Rules on Lunacy (1890) under that 
Act provided that, where the Masters certify 
that several persons ought to be appointed 
committees of the estate or person and 


that it isexpedient that one or more of 
such persons should continue to act after 
the death or discharge of the others or 


other of them, the order appointing the 
committees may direct that the custody of 
the estate or person shall continue to the 
surviving or continuing committees or 
committee, Pope, on the authority of 
Elmer, noted that this procedure had only 
been adopted in very special cases prior 
to 1890, This would go toshow that it 
was not generally considered advisable, 
and there is. probably reason for this. 
Joint managers are appointed permanently 
for the reason that itis advisable to have 
more thanone manager possibly so that 
the second manager may act asa check 
at 


(5) (1882) Jacob 539; 37 E R 973; 23R R 150. 
(6) (1828) 1 Rusa 528; 38 ER 203; 95 RR 197. 


ae (1852) 2 DM & G"2:0; 21 L J Ch, 74895 RR 
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the time of his appointment it was not 
considered advisable that the first manager 
chould have the sole conduct of the affairs 
of the lunatic, presumably on the death 
of the second manager he ought not to be 
allowed to continue as sole manager for the 
same reason. In these circumstances until 
the legislature sees fit to introduce into the 
Lunacy Act a provision similar to 8. 38, 
Guardians and Wards Act, I am of opinion 
that the rule of English Law should be 
followed and, where thereis no provision 
for survivorship inthe order of appoint- 
ment of the joint managers, the office of 
the survivor should terminate. on the 
death of his co-manager. 

The order of the learned District Judge 
is accordingly set aside and the case will 
go back to him for hearing of the peti- 
tioner’s application on the other points 
raised on the footing that the office of mana- 
ger of the lunatic’s estate is vacant except 
for the ad interim appointment of joint 
managers made by the Judge, which will 
meanwhile continue. The petitioner will 
get his costs in this Court; hearing fee 
one gold mohur. Costs in the District 
Judge’s Court will abide the final result. 

D. Order set aside. 


MADRAS HIGH COURT 
Appeal Against Order No. ‘383 of 1932 
September 13, 1934 
CurGENVEN AND Cornisu, JJ. 

V. S. MUNUSWAMI MUDALIAR, 
Truster or VALLIAMMAI ANNI 
CHARITIES—APPELLANT 
VETSUS 
KANDASWAMI PILLAI—Resronprent 

Costs—Suit by trustee—Order to pay costs--Personal 
liability of trustee. 

Where a plaintiff who sues as atrustee incurs u 
liability to costs, the rule isthat itis inthe first 
instance a personal liability unlces he obtains an 
order from the Court that the costs are to come out 
of the estate. 

Where in a suit instituted Ly a trustee on behalf 
of an institution an order was made that the defen« 
dant should pay the plaintiff his costs and the order 
was reversed on appeal : 

Held, that the defendant was entitled to recover the 
costs personally from the plaintif in restitution by 
arrest and attachment of the plaintifs property, 
whatever remedy lay against the assets of the 
institution. Vasa Panchakshari v. Manem Venkata- 
ratnam (1)and Har Kishen Das v. Parshotamnand 
Gir (2), referred to, 


Appeal against the order of the Court 
ofthe Subordinate Judge of Cuddalore, 
dated August 24, 1932, and made in E, P.R. 
No, 58 of 1932in O, S. No. 14 of 1927, 


4 
{10 : ‘KASIMUDDIN D. EMPEROR 15410 
' Mr. K. V. Sesha Ayyangar, for- the Ap- CALCUTTA HIGH COURT :. - 
pellant. Criminal Appeal No. 743 of 1983 «. °° 
Mr. M. Patanjali Sastri, for the Res- January 25, 1934 se a 
pondent. Gousa AND NASIM ALI, JJ. -67 


Judgment.—We think that the lower 
Court was right in deciding that the 
plaintiff was personally liable for the 
refund of the costs, and that they could 
be recovered in restitution by-his arrest or 
attachment of his property, 
remedy lay against the assets of the insti- 
tution, Where a plaintiff who sues as a 
trustee imeurs a liability to costs, the rule 
undoubtedly is that it is in the first in- 
stance a personal liability unless he 
obtains an order from the Court that the 
costs are to come out of the estate. The 
position, particularly as it affects a trustee 
in bankruptcy under the English Law, has 
been discussed by one of usin Vasa Panchak- 
shari v. Manem Venkataratnam (1). That 
was -the case of a defendant against 
whom an.order for costs had been made, 
but ib can make no difference to the 
principle to be applied. See also Har 


Kishen Dasv. Parshotamnand Gir (2). In’ 


the present case the original order was 
that the respondent (5th defendant) should 
pay appellant (plaintiff) his costs, not that 
they should be paid tothe credit of the 
institution of which he was trustee; and 
it is for the appellant, so far as the 
respondent is concerned, to pay them 
back. This is the clearer because the 
order ofthe appellate Court disallowing 
plaintiff his costs was, we find, based 
upon his own failure to support his case 
by going into the witness-box. 

It is further argued that no express 
order exists, either by the Appellate Court 
or by the lower Court in ordering restitu- 
tion, for the repayment of the costs. The 
contention, as regards the Appellate Court, 
is based on a form of decree (see Civil 
Rules of Practice No. 92 and Forms Nos. 29 
and 30) which we donot think is in force 
in this Court. As regards the form of the 
lower Court's order we think that in order- 
ing attachment of the appellant’s movables 
after finding him personally liable, it has 
sufficiently complied with the requirements 
of the case. l 

We dismiss the appeal with costs for 
the payment of which the appellant will be 
personally liable. E 

A. Appeal dismissed. 

5. 57; 67 M LJ 209;6 RM 688; 
E a 430; 40 L W 22; (1934) MW N 


WE 151 Ind. Oas. 952; (1934) AL J 225; A I R 1934 


AD, 793; 7 R A 238. 
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KASIMUDDIN anv OTHERS —APPRLLANTS 
TETEUS a : 
EMPEROR—Opposire Party ..- -. 
' Criminal Procedure Code (Act V of 1898), ss.. 298; 
801\--Summing up of evidence—Mere omission. to 
récord headsof charges, whether sufficient to set- 
aside verdict— Evidence weak to find accused guilty-— 
Jury not directed to give benefit of -doubt—Whether 
amounts to misdirection prejudicing accused— Jury: 
adding finding of fact to their verdict—Verdict, if 
bad in law. Ah 
In the summing up of evidence, the law only 
requires the, heads of the charges to be recorded: 
The evident object of ths legislature is to haye: 
a written record of the summing up of the 
evidence and the laying down of the law by the 
Judge to the Jury in order to enable the Court of” 
appeal to decide whether the Judge has properly 
marshalled the facts under distinct and- separate. 
Reads while charging the jury for their substantial 
help and guidance in arriving at the conclusions.on 
the facts inissue. In order to justify the Appellate 
Court to set aside the verdict of the jury the find- 
ing that there are certain omissions or non-directions 
is not enough, The Courtof appeal mustbe satis- 
fied on a perusal of the charge and the material, 
evidence in the case that the omissions are so im~ 
portant that it may be reasonably said that they» 
have led to an erroneous verdict. . . soln 
Where the Judge thinks that the evidence is so 
weak that there are very great doubts as to the 
guilt of the accused, the omission to direct the jury 
to give the accused the benefit of doubt may be ar 
misdirection which may be said to have prejudiced’ 
the accused, l e 
The statute law in India has not laid down any. 
particular form in which the jury are to deliver 
their verdict. Consequently there is no legal'bar 
in the way of the jury to return their verdict `; in 
any way they think fit provided it is complete and’ - 
exhaustive as to facts in issue which goto make up 
the charges. The procedure with regard to the 
delivery of the verdict by the juryis not bad in 
law merely because the jury added to their verdict. 
faer aung of the facts on which the verdict is, 
ased, . 
Or. A. from an order of the Assistant 
Sessions Judge, Dinajpur. . 
Messrs, Nares Chandra Sen Gupta and 
Bamaprasanna Sen Gupta, for the Appel- 
lants. as 
Messrs. Khondkar and Arabindhu, Lahiri,. 


for the Crown. ; 


+ 
+ 
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‘Judgment.—The three appellants before 
us have been convicted by the Assistant’ 
Sessions Judge of Dinajpur of the offences 
under ss. 366 and 147, Indian Penal Code - 
on the unanimous verdict of the jury and’ 
sentenced to undergo rigorous imprison- 
ment for five years under s. 366 and two 
years under s. 147, the sentences to run 
concurrently. ‘The case for the prosecution 
is that on April 25, 1933, the appellants 


entered the hut of a young widow Khadija, 


1935 


caught hold of her person, dragged her 
out of the hut, began to carry her away 
forcibly, whereupon she began to scream, 
that on hearing Her cries P. Ws. Nos. 2, 3, 
4 and 5 came out and rescued her, after 
she was taken about two rashis from her 
house. The defence of the appellants is 
that they. knew nothing of this occurrence, 
that the ‘girl was married to the appellant 
Kasimuddin on April 24, 1933, and that on 
April 26, 1933, ‘the prosecution witnesses 
assaulted Kasimuddin and drove him 
away. 

By s. 418 (1), Criminal Procedure Oode 
an appeal to this Court against the convic- 
tion on a trial with the aid of a jury lies on 
a matter of law only. The first error of law 
on which the appellants rely is that the 
proceduré with regard to the delivery of 
the verdict by the jury is bad in law 
inasmuch asthe jury were not justified in 
law inadding totheir verdict their finding 
of the facts on which the verdict is based. 
This contention is not supported either by 
any -provision of law or by any precedent. 
The statute law in this country-has not laid 
_down any, particular form in whichthe jury 
are to deliver their verdict. Consequently, 
there’ is no legal bar in the way of the 
jury torefiurn their verdict in any way 
they think fit provided it is complete and 
exhaustive as tofactsin issue which go to 
make up the charges. There is, therefore, no 
substance in this contention. 

. The second error of law which is urged in 
support of the appeal is that the heads of 
the re-charge on which the jury brought in 
their verdict of guilty under s. 147, Indian 
Penal Code, were not recorded by, the 
Judge as required by the proviso tosub- 
s. 5, s. 367 of the Code. It is clear, however, 
from the record that the fresh charge was 
the same as recorded on pages 4 and 5 of 
the original cnarge. We are, therefore, 
unable to give effect to this contention. 
The third ground urged in support of the 
appeal is that on account of defective 
summing up of the evidence inthe case 
the jjury have been misled and an 
erroneous ‘verdict has been returned by 
them. It may be pointed out here that the 
law only requires the heads of the charge 
to be recorded. The evident object of 
the legislature is to have a written record 
of the summing: up of the evidence and 
the laying down of the law by the Judge 
tothe jury in order to-enable the Oourt 
“of appeal to decide whether the Judge has 
properly marshalled the facts under 
distinct and separate heads while charg- 
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ing the jury for;their substantial help 
and guidance in arriving at the conclusions 
on the factsin issue. In order to justify 
the Appellate Court to set aside the verdict 
of the jury the finding that there are 
certain omissions or non-direclions is not 
enough. The Court of Appeal must be 
satisfied on a perusal of the charge and the 
material evidence in the ‘case that the 
omissions are sO imporiant thatit may be 
reasonably said that they have led to an 
erroneous verdict. 

The learned Advocate appearing on 
behalf of the appellants has drawn our 
attention to the omissions of the Judge: 
(a) to charge the jury with regard to the 
question of the benefit of the doubt; (b) to 
draw the attention of the jury to the 
absence of any explanation in the prosecu- 
tion evidence as regards the injuries on 
Kasimuddin and Quasimuddin; (c) to point 
out to the jury thatthe explanation about 
these injuries in the prosecution evidence 
before the Sessions Court was not given in 
the “early stages of the case; (d) to place 
before the jury the terms and conditions 
in the marriage contract which make the 
story of abduction improbable and (e) to 
state to the jury that the taking of the copy 
of the entries of Marriage Register relating 
to the marriage by the com- 
plainant’s party shortly after the registration 
of the marriage makes the defence case 
about marriage highly probable. We have 
examined the heads of the charge as recorded 
by the Judge in this case as well as the 
material portions of the evidence in the 
case bearing upon the omissions or non- 
directions stated above to satisfy ourselves 
whether there are really any omissions at 
all, and if so, whether the omissions are so 
important as to have misled the jury to an 
erroneous verdict. We are, however, not 
satisfied that sufficient grounds have been 
made oup for our interference with the 
verdict. The Judge fully explained to the 
jury the meaning of the words “reasonable 
doubt” and told the jury that the burden 
of proving the guilt of the accused beyond 
reasonable doubt was entirely on the 
prosecution. Jn this connection the follow- 
ing observations ofthe Madras High Court 
in the case of Para Thandanv. Para Senna 
Moonji 4 Cr. L. J, 902 (1) are pertinent: 

“In this case the charge to the jury taken asa 
whole is very full and fair, but it is urged thatthe 
omission of the Sessions Judge toinstruct the jury 
that if they entertain reasonable doubt as to the 


guilt of any one of the accused, the jury should 
give him the benefit of doubt and acquit him 


(1) 4 Or. L J 502. 
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amounts tô \wje-direction in law. A direction in 
these terms is certainlya usual and most proper 
direction and it oughtas a matter of practice to be 
given in every case; but we are not prepared to 
hold that the omission to give it must in every case 
constitute a misdirection of such a character as to 
render a conviction invalid.” 

_ Where howeyer the Judge thinks that the 
evidence is s0 weak that there are very 
great doubts as to the guilt of the 
accused the omission to direct the jury 


to give the accused the benefit of doubt 


‘may be a misdirection which may be said to 


have prejudiced the accused. The Judge's 
opinionon the evidence in this case and 
the summing up ofthe evidence and the 


-law as recorded in the charge in this 


case do not show that the appel- 
lants have been in any way prejudiced. 
As regards the non-directions relating 
to the ‘explanation of the injuries on 
Kasmuddin and Quasimuddin, it appears 
that the evidence before the Sessions 
Court discloses the explanation and that 
the. Judge pointed out to the jury that 
the prosecution witnesses in their state- 
ments before Mr. Rahman did not mention 
any lathies. The omission to place before 
the jury the terms and conditions of the 
marriage contract could not have misled 
the jury in their finding on the material 
issues inasmuch as the jury disbelieved the 
defence case about marriage in spite of the 
oral evidence in support of the marriage 
and the registration of the marriage by the 
Kazi. Lastly, she non-direction} with regard 
to the taking of the copy of the entries of 
the Marriage Register kept by the Marriage 
Registrar is not, in our opinion, such an 
important omission as to have led to an 
erroneous verdict on the question of 
marriage inasmuch asits bearing therefrom 
is very remotein view ofthe events that 
have happened in this case. 


The result, therefore, is that all the grounds 
urged in support of this appeal fail, and we 
are not satisfied that there are sufficient 
grounds in law to set aside the verdict of 
the jury. ‘The sentences passed on the ap- 
pellants, however, appear to us to be severe 
in view of the facis and circumstances of 
the case. In our opinion the ends of justice 
in this case willbe adequately met if the 
appellants be sentenced to one year's 


‘rigorous imprisonment under s. 366, and to 


one year’s rigorous imprisonment under 
s, 147, the sentences being directed to run 
concurrently. We accordingly affirm the 
conviction ofthe appellants under ss. 366 
and 147, Indian’ Penal Code, but set aside 
the sentences passed on them, and in lidu 
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thereof we sentence each af them to undergo 
rigorous imprisonment for one year under 
s. 366 and for one year under s., 147; ‘the. 
sentences to run concurrently. Subject to. 
the modification in the sentences “55: 
indicated above, the appeal is dismissed. - 
The appellants must surrender to their-bail’ 
and serve out the remaining terms of ‘their’ 
imprisonment. an a 
D. Conviction upheld; 
Sentence modified. ` 


LAHORE HIGH COURT °° 
Civil Revision Petition No. 716 of 1933 
June 19, 1234 a = 
CoLDSTREAM, J, "Ss 
THAKUR DAS—P aintire—Peririonger | 
VETSUS 
BALWANT RAI—Derenvant— OPPOSITE 
PARTY 
Provincial Small Cause Courts Act (IX of 1887), 
s. 16-—If a bar to transfer under Civil Procedure Code - 
(Act V of 1908), s. 24. f 
Section 16, Provincial Small Cause Courts Act, is no 
bar to the exercise of powers of transfer of the District 
Judge under s, 24, Civil Procedure Code. Phulchand 
a Lal v. Chhedami Lal (1), followed. : 


; from an order of the District 
Judge, Lahore, dated October 4, 1933. 
Mr. Fakir Chand, for the Petitioner. ."' 
Mr. Niamat Rai, for the Opposite ‘Party. 
Judgment.—The petitioner, Thakur Das 
was suing the respondent Balwant Rai for 
rent in the Court of the ‘Additional Judge, 
Small Cause Court, Lahore. On the, ap- 
plication of Balwant Rai the District Judge’ 
transferred the suit under s. 24, Oivil Pro- 
cedure Code, tothe Oourt of a Subordinate 
Judge, First Class, where a suit was pend- 
ing which related to title in- the property 
concerned. In that suit the plaintiff Tara 
Chand claimed to be-a co-owner with the 
petitioner. | AG. 


Thakur Das has asked for revision {of the 
order of transfer on the grounds, firstly, 
that the learned District Judge was wrong: . 
in stating in the order that ME 

ite question of title appears to be raised in, both 
suits, ’ ee 
there being in reality no question of title 
in the rent suit, and secondly, that the: 
order was ultra vires in view of s. 16, Pro-, 
vincial Small Cause Courts: Act. Having, 
regard to the facts eet forth in Balwant: 
Rai's application the accuracy of which is’ 
nob questioned before’ us thé - District, 
Judge's order of transfer cannot be said to 


have been improper on the metits. ` AS Ye: 
gards jurisdiction my view is the same as. 
that taken by Bennet, J., in “Phuldiand’ 


awe 
nade! ty 
z s 


iB 


Suraj Lal v. Chhedami Lal (1), that is to 
say, that s. 16, Small Cause Courts Act, is 
ho bar to the exercise of powers of trans- 
fer of the District Judge under s. 24, Civil 
Procedure Code. This appears to have 
been the assumption made in -Rallia Ram 
v. Gokal Chand (2). There is no good 
ground for interference and I dismiss the 
petition with costs, 
D. ; Petition dismissed. - 
(1) 151 Ind. Cas, 335; A 1R 1934 All. 530, 7 R A 162. 
- (2) 83 P R 1903; 154 P L R 1903. 


PATNA HIGH COURT 
Matrimonial Suit No. 1 of 1932 
l March 15, 1933 
Wort, J. 
“Mrs. JOSEPH WILLIAM CARROLL— 
PETITIONER 
versus 


Mr, JOSEPH WILLIAM CARROLL— 
RESPONDENT 
_ Divorce Act (IV of 1869), s. 7T—Administration of 
law of divorce in. India—Dvficulties in—Rules of 
_ procedure, conformance .to —Jurisdiction — Factum 
of marriage, proof of-—-Confession or admission of 
one of the parties—Value of—Cvrroboration, if 
necessary—Cruelty—Corroboration — Misconduct of 
respondent husband— Petitioner not disclosing her own 
adultery from beginning—Lffect of—Delay in bringing 
detition —When disentitles petitioner tu decree, 

Jt is almost impossible to administer the law on 
principles and rules as laid down by the Divorce 
Court in England if the parties do not conform tothe 
rules of procedure both under the Civil Procedure 
Oode which applies to cases under the Divorce Act 
and to the principles and rules upon which the 
Court in England acts. Ip. 113, col 2.] 

The English Court of Divorce does not act upon 
the oral evidence of the petitioner only to provethe 
factum of marriage, but it is necessary to produce a 
statutory certificate ofthe marriage. It is a practice 
without exception, but although it has becomea 
practice without exception, the position is such that 
if the circumstances warranted it, the Court would 
still hold that marriage had been established even 
in the absence of a certificate. [p. 115, col. 1 | 

A confession or admission by one of the parties 
in a matrimonial suit has got to be taken with great 
caution. It maybe accepted as evidence of adultery 
without corroboration only in the most exceptional 
cases. In other words, usually the Court must 
demand corroboration of such an admission or con- 
fession. Butif the Court‘is satisfied that there is 
no collusion in the case, the Court can act upon what 
in substance is a confession by one- of the parties. 
Williams v. Williams and Padfield (1), referred 
to. [p. 117, col. 2.] 

Although cruelty in its popular sense is undoubt- 
edly a ground for divorce, yet the cases in which 
cruelty can be held to have taken placeis not con- 
fined to that class of case which may be described 

-as cruelty inthe popular sense. There may be a 
case of cruelty in which oither bodily injury has 
occurred or there may be those cases in which the 
evidence is: such as to entitle the Oourt to infer 
that thero was a reasonable apprehension on the 
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part of the person alleging the facts that bodily 
lojury would result. [p. 118, col. 1,] l 

[Eoglish case-law discussed.] 

Held, on the facts that actsand words of the 
petitioner amounted to legal cruelty. [p. 119, col. 1.] 

The fact that the petitioner did not disclose her 
adultery before she went into the witness-box does 
not preclude the Court from exercising its discretion 
in her favour if otherwise the Court thinksit 
ought to. [p. 119, col. 2.] 

A respondent should not be allowed to avoid the 
consequences of proved misconduct by putting forward 
an act or acts of misconduct on the part of the petition- 
er for which the respondent was, himselfor herself, 
inany serious degree responsible, Symons v. Symons 
(7)and Constantinidt v. Constantinidt (8), referred 


© to. [p. 120, col. 1.] 


Where the Oourt feels that thedelay in bringing 
the petition for divorce is not unreasonable, she must 
not be refused the decree nisi on ground of delay 
when she is otherwisein the circumstances entitled to 
a decree, |p. 121, col. 1.] 

Messrs. Yasin Yunus and M. Azizullah 
for the Petitioner. 

Mr. B. B. Saran, for the Respondent. 

Judgment.—This is the wife’s petition 
for dissolution of her marriage on the 
ground of cruelty and adultery of her 
husband, the respondent. Owing to a 
number of matters to which I shallina 
moment refer,-the case has given me 
considerable anxiety. Had I thought any 
advantage would hav3 been gained, I 
should have reserved my judgment. Ags 
I have said, the petition is one based on 
cruelty and adultery. The answer by the 
respondent (para. 4) alleged that the 
petitioner was living in adultery with one 
Horace Wilson and otherwise denied the 
allegations contained in the petition. One 
of the difficulties, which has arisen in this 
‘case, resulted from the procedure which 
ihe parties have thought fit to adopt. 
Section 7 of the Divorce Act of 1869 lays 
down that the Courts shall give relief on 
principles and rules which, in the opinion 
ofthe said Courts, are as nearly as may 
be conformable to the principles and rules 
on which the Court for Divorce and Ma- 
trimonial Causes in England for the 
time being acts and gives relief. Two 
observations I might make regarding that 
section in this connection and that is that 
it is almost impossible to administer the 
Jaw on principles and rules as laid down 
by the Divorce Court in England if the 
parties do not conform to the rules of 
procedure both under the Civil Procedure 
Code which applies to cases under the 
Divorce Act and tothe principles and 
rules upon which the Court in England 
Acts. Lyefer in particular on this point, 
para. 7 of the petition, and this brings 
me to the other point regarding s, 7 of 
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„tbe Divorce Act, The position in India is 
at present anomalous. The principles and 
and rules for the time being in the Divorce 

‘Court in’ England are based on the state 
of the law which doces not obtain in India 

_at the present date. Since 1923 a wife 
pétitioner can obtain a dissolution of her 
marriage on the ground of adultery alone; 

_whereas the Jaw in India inthis respect 

‘isthe same as it was in England prior to 
1923. I mention this because in a case on 
one ofthe points with whizhI shall have 

presently to deal, Lord Merrivalle of the 


Divorce Court in England has stated that 


since 1923 it would appear that the law 
has undergone a. change, I refer not to the 
fact of the ground upon-which a wife can 
now obtain a dissoultion of her marriage 
but I. refer to the matter:on the yuestion 
of conduct conducive .to: adultery in 
connection with the discretion which the 
Divorce Act in India as in England gives 
the Court either to refuse or to grant a 
decree to a petitioner who himself or 
herself is guilty of adultery. But to go 
back to the particular matter to which I 
was referring, namely, the parties and 
the Court have been placed in a very 
considerable difficulty by reason of the 
allegations contained in the petition and the 
manner of stating them. Paragrah 7 
Btates : a 
. “The said respondent committed various acts of 
cruelty and desertion and adultery.” 
:: Thatis the only allegation so far as 
cruelty is concerned. Now it would be 
impossible to succeed on a petition of that 
kind-in England, although as I have al~ 
ready stated Iam enjoined by the Act to 
‘administer the law according to the princi- 
ples and rules applicable in the Divorce 
Court in England. I asked the respon- 
dent why particulars of that allegation 
were not demanded. The reply was made 
that the parties or the petitioner would 
have come prepared with the set case if 
warning by way of an application for parti- 
culars was given. Not only is that no 
excuse for not asking for particulars but 
indeed is the very reason why particulars 
are asked for so that the petitioner should 
be bound down to the case alleged; and 
according to the rules of law and practice 
the moment one of the witnesses departed 
from his or her evidence from those 
particulars, the evidence taken would be 
disallowed, That puts the respondent in 
a position nob knowing, frst of all, what 
-> he has got to meet and, secondly, pre- 
: yents the witnesses for the petitioner from 
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stating just what comes to their mind “at 
the particular moment; and I can only 
gay that whoever may be responsible for 
not having asked the particulars in this 
case in the-petition, he was not acting in 
the best interest of his client. In addition 
to that the failure to adopt the correct 
procedure in this case has placed the 
burden upcn the Court which, in my judg- 
ment, it ought not lo bear. Knowing that 
the witnesses were not in any way bcund 
down to a statement of the case as set 
out in the petition, it makes it all the 
more incumbent on the Court toscrutinize 
with greatest possible care the evidence 
without which the petitioner in this case 
cannot possibly succeed. I will refer to 
the evidence of cruelty. Another matter In 
this connectionis the allegation, which I 
have already slated, as contained in the 
apswer—an allegation of adullery by the 
pelitioner with one Wilson. It was not 
till after the adjournment of the casethat 
ihe question arose in my mind of whether 
notice of answer had been served on 
Wilson, and as [thought I was informed 
at the Bar that no such notice had been 
served on Wilson. That raises another 
difficulty in the case. It is impossible for 
the respondent to proceed on this allega- 
‘tion unless he obtained an adjournment 
of the case to serve the papers on Wilson 
and then in the presence of Wilson, if 
he so desired, to give the evidence which 
‘has already been given on this allegation. 
If the circumstances of the case are such 
that I come to the conclusion that no ad- 
journment should be given, I have no 
other alternative but to strike out that 
part of the answer. The point that directly 
arises in this connection is this. The allega- 
tion is, as I have already repeated more 
than onze, of adultery with one Wilson. 
Now apart from that allegation, the peti- 
tioner when she went into the witness-box 
has confessed having committed adultery 
with a person but not Wileon, and fin 
addition to that for the purpose of dis- 
posing of this point, I must assume that if 
the evidence were given it would establish 
as stated by the husband respondent that 
the adultery had in fact been committed 
with one Wilson as well as the person 
whose nameis not disclosed. I have also 
to decide whether, assuming that that 
evidence was given and I were to take it 
at its face value, the respondent would be ~ 
entitled in the event of thee petitioner 

failing in her petition, to a decree for dis- 
solution of marriage based on that allega- 
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tion, I shall deal in a moment more 


particularly with the principles which must ` 


be applied tothis matter; but to state them 
shortly it is quite clear that I could not 
grant a decree to the respondent even in 
the event of the petitioner failing in her 
petition if I was satisfied that the adultery 


_ either to which she confessed or the adul- 


tery which is alleged by the respondent 
was conduced to by the conduct of the 
respondent. J shall assume, therefore, 
when I come to deal with this point for 
the purpose of this case that the case of 
the respondent as against the petitioner 
in relation to her alleged adultery with 
Wilson is made out, I repeat that I must 
assume that for the purpose of argument. 
But I revert for the moment to the case of 
the petitioner, because that question would 
more particularly arise if I came to the 
conclusion that the petitioner had not made 
out her case. It is based, as I have said, 
on the ground of cruelty and adultery. 
These cases are unfortunately on the 
increase. More particularly for the pur- 
poses of those petitioners who might come 
to this Court hereafter one or two observa- 
tions must be made. I have already 
indicated that the rules must be complied 
with. I would further say that this petition 
ought not to have been admitted in its 
present form unless the rules were com- 
plied with; but for tho moment I want 
to deal more particularly with another 
point. 

The first matter which the parties must 
establish before this Court or any other 
Court in India that can have jurisdiction 
is the fact of marriage. Again I 
have to refer to s. 7 of the Divorce 
Act which enjoins me to apply the 
practice of the English Court. In no 
English case does the Court act upon the 
oral evidence of the petitioner only to 
prove the factum of marriage but it is 
necessary to producea statutory certificate 
of the marriage. Itis a practice without 
exception, but I must state this that 
although it has become a practice without 
exception, the position is such that if the 
circumstances warranted it, the Court 
would still hold that marriage had been 
established even in the absence of a certif- 
cate. In other words, although the practice 
is universal, itis not necessarily a rule of 
law for the reason whichis obvious and 
which need not be mentioned. The practice, 
however, is followedin all cases in Bng- 
land. In thiscase we have no such certifi- 
cate asthelaw contemplates, We havea 
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certificate ora document which is called : 
a certificate, but it is not a certificate ; 
recognized by law. In this connection I 
must refer toAct VI of 1886 which brought 
into existence the registration of births, 
deaths and marriages, and under s. 23 only 
such certificate becomesevidence. I need 
not go into the provisions of the Act, but 
the Registrar-General keeps a Registra-, 
tion Book and supplies copies of certif- 
cates on application and that certificate 
has been made evidence by the Act of the 
fact of marriage. 

The parties were married on September 
12, 1917. They lived at various places 
and their last matrimonial residence was 
at Khurda Road in the Puri district. That 
gives jurisdiction to this Court. It appears, 
and there isno evidence to the contrary, 
that the parties were happy in their mar- 
riage until about May, 1929, when Doris 
Adams was introduced tothe house. There 
wassome slight controversy in the case as 
to whether it was the wife who introduced 
Doris Adams or whether it was the respond- 
ent, the husband. The matter was not 
pursued. Ihave to say thatit is impossible 
on the evidence to definitely decide whether 
it is the one orthe other. In any event 
the matter is quite immaterial by reason 
of the facL that it quite clearly appears 
from the evidence that it wasby the ulti- 
mate consent of both parties that Doris 
Adams came to reside with them; but 
unfortunately for them this was the begin- 
ning of their matrimonial troubles. Although 
the respondent in the witness-box stated 
that his wife was extravagant, that he was 
always indebt and he seems to indicate 
that his indebtedness was due to his 
wife’s conduct, yet apart from that state- 
ment there was no evidence atall of any 
matrimonial dispute nor was there any 
evidence upon which IT could hold that 
the extravagance was due to the wife. 
The evidence of the petitioner was that 
at first, that is, in the latter weeks of 
May of 1929, the conduct of the respondent 
to the petitioner was much the same as 
had been heretofore, but after a while his 
attitudeto her completely changed. He 
neglected her for Doris Adams, and then 
conducted himself in such a manner tos 
wards his wife as to constitute according 
tothe allegations of the petitioner, legal 
cruelty. I will deal with that in a 
moment, but for the moment I content my- 
self dealing with the general aspects of 
the case. At this stage it appears that 
the petitioner went away toher mother-in- 
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returned. 

Her evidence isthat_ she went to consult 
her mother-in-law aboutthe condition cf 
affairs between her husband and her- 
self. The position got so tense that by. the 
end of June they separated. The evi- 
dence is that there was a sort of mutual 
agreement between the parties that they. 
could no longer get on and, ‘therefore, , 
it would be wise to live apart. Indeed. 
my view ` of the evidence is that if there. 
was any ‘agreement by the petitioner . to 
sign this deed of separation which was 
made on June 29, 1929, it was an agreement 
which was’ forced upon the petitioner 
by the conduct of the busband. In my 
judgment no other view of the evidence 
could be taken. The mere fact that she 
signed or agreed to the terms ‘of separa- 
tion would, in my opinion, indicate only 
one state of affairs and that if that she had 
no other option. In factshe left thé house 
some days after June ‘29: The'exact date 
is not material; but the early part of 
July T think is ‘the evidence. Doris Adams. 
wasleft in the houseand then the peti- 
tioner went to live with her brother and 
subsequently about April, 1931, went to 
live under the roof of Wilson. 

Now first of all I will deal with the 
‘evidence of adultéry against the respond- 
ent. Prior ‘to the hearing an application 
wasmadetome for’ an adjournment of 
the case on the ground that one of the 
principal witnesses ‘ofthe petitioner was 
‘absent and could not be brought here on 
the’ ground of ill-health. That witness, 
according to Mr. Yasin Yunus who 
‘appeared on behalf ofthe petitioner, was 
to prove first of all the statement ‘made 
‘by the respondent before the priest; 
secondly, that Doris Adams and the peti- 
tioner were living in a condition similar 
or equivalent to that of husband and 
wife. This state of affairs necessitated an 
adjournment for some days at great expense 
and inconvenience tothe patties and Mr. 
Saran on behalf of the respondent volun- 
teered the information that at the trial he 
was not going to deny that such a statement 
as indicated by Mr. Yunus was made and 
it was not going to he denied by him that 
“Doris Adams wasliving in the same house 
‘as he, the respondent, and he was pre- 
pared to admit that much but no more. 
In those circumstances, the answer was 
amended by making these admissions, 
but it was clearly indicated that the ad- 
missions were only admissions cf facts 
but not the inferences which could be 
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drawn -frem them.. In other words, the 
respondent did not admit having commil-: 
ied adultery with Doris Adams 1 nor did he. 
admit that he was living inastate which 
could be described as the. state of ‘hus-. 
bandand wife. The answer was amend-. 
ed as Ihave. stated, - otherwise, 
whatever, . the respondent was going, 
toadmit inthe witness-box, it would | fill 
be open. -to him to ar gue that there was no 
case forhim to ,answer unless such ad- 
mission clearly appeared on.the pleadings., 
It was under those circumstances that 
indicated that, the amendment was 
necessary. I have already stated that 
the amendment was made. There was no. 
evidence ` on behalf of the petitioner 
apart from thé fact that Doris Adams 
was left inthe house when she, the peti- 
tioner, left. the house in the beginning of 
July. Mrs. Carroll made a, statement in 
the witness-box that she went to ber 
mother-in-law and having stayed for. 

day or two she returued at 2 o'clock aihe 
morning, she found the respondent, her 
husband, and Doris Adams sharing the 
same bed. Now that is another matter of 
which I have a serious cause to complain. 
It is a surprising complaint to make that 
the petitioner had in this case two or 
three years to think over this matter and 
there hid never been a single suggesticn 
in the petition of any, adultery’ prion to 
September of 1929. I fixed that as. the 
date as the allegation in the petition , is 
that for three years, to usethe exact words 
of the petition “during the three years 
immediately preceding September 18, 
1932,” the said respondent and Miss Doris 


Adams have been constantly, with few 
exceptions, residing together and the said 
Joseph Carrol], “respondent, committed 


adultery with the said Miss Doris Adams, 
To repeat myself, there was not the sligh- 
test suggestion in the petition that there 
was apy adultery prior toabout September 
1929, and it is an amazing statement, there- 
fore, to make when the lady came into 
the witness-box. It is another indication 
ofa danger to which I have already referr- 
ed, namely, of not asking for particulars. 
I ruled the question and answered out 
on the issue of adultery, but this is 
where the misfortune of the respondent 
comes in, As he allowed the petitioner 
to make the vague allegations contained 
in para. 7, I could not rule out the answer 
or the question on the question ‘of cruelty 
because on the authorities, in certain 
circumstances such ʻa -faci can be said 
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to be cruelty, the circumstances being that 
the adultery was being committed under 


what I may describe the matrimonial roof. ` 


Had the respondent been advised to 
adopt the proper methods and ask for 
particulars, the question would have been 
impossible under any circumstance and 
would have had to be ruled out, but I 
say and repeat that I admitted it on the 
issue of cruelty. 

Tcome then to a matter with which I 
was dealing, namely, the evidence that 
has been produced in the case on the 
question of adultery of ‘the respondent. 
There was this admission made by the 
respondent. Now what does it amount 
to? ,He denies the inference which the 
petitioner asks the Court to draw. He 
denies in other words that his is a state- 
ment of fact constituting evidence 
of adultery or that one could 
infer from the facts that adultery had 
been committed by him, The child which 
I have referred to was born about Sep- 
tember 16, 1930. Some days or weeks 
afterwards the respondent went before 
the priest and then stated to the priest 
when askedthat he was the father ofthe 
child. The most significant answer was 
given by the respondent in answer toa 
question by Mr. Yunus, and the answer 
was this that he had made up his mind 
to state that he was the father at the 
time or about the time of the birth of 
the child. Jam, not using the witness's 
words, butlam giving the substance of 
his statement. He was then asked in 
cross-examination why he stated that 
he was the child’s father, ifas he now 
suggested he was not. The witness , went 
into what he considered to be an explana- 
tion which could be nothing more than a 
statement orreiteration of the facts and 
circumstances under which Doris Adams 
was brought to the house of the parties, 
That obviously was no explanation. He 
never stated. who wasthe father of the 
child ifhe was not. He contended him- 
self, if one is to . take the spirit of his 
evidence and not the letter by stating that 
it was out of philanthropy that he consented 
to name himself the father of the child in the 
absence of any other. Now in addition to 
that there is the statement by himself that 
Doris Adams was from about September, 
1929, living right up tothe date of the 
hearing of this case under thesame roof 
with him,” the respondent, The evidence 
isnot quite clear as to what happened 
between the early .part of July and Bep- 
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tember, 1929, excepting that the lady | 
went to various plazes in-India and 
Im som> instances sha was accompanied 
by therespondent. But whatever be the 
fasts relating to that period between 
July an 1 Saptembor, ths fact does remain 
as admitted by the respondent that Doris 
Adams was living under his roof. He 
makes no explanation as to why she is 
living there and the only question which 
I have to consider is whether that evidence 
plus the statement which was made by the 
respondent to the priest can be said to 
amount toevidence of adultery orin other 
words, whether I can draw the inference 
from those facts that he has committed 
adultery. A confession or admission by 
one of the parties in a matrimonial suit 
has got to be taken with great caution. 
It may be accepted asevidence of adultery 
without corroboration only in the most 
exceptional cases. In other words, usually 
the Court must demand corroboration 
of such an admission or confession. But 
if lam satisfied that thereis no collusion 
inthis case, thereis nothing to prevent 
mein law from acting upon what in 
substance is a confession by one of the 
parties, There is sufficient authority for 
that proposition in the case of Williams 
y. Williams and Pudfiled (1). Now I am 
quite satisfied in this case that there was no 
collusion between the parties and I am 
also satisfied from the statement made 
by the respondent himself in the 
witness-box and from the facts proved 
that I can draw one inference only and 
that is. that the respondent is in fact guilty 
of adultery with Doris Adams. 

Now .comes the much more difficult 
point--whether the petitioner has made out 
her case on the ground of cruelty. One 
of the leading cases in recent years in 
the English Courts in this connection is 
undoubtedly the case of Russell v. Russell 
(2). It must be remembered, however, 
that this case was decided in the House 
of. Lords; that first of all threa Lords 
dissented and, secondly, that ib was a 
cage ofa husband claiming judicial sapara- 
tion onthe ground of cruelty of ths wife. 
But there are one or two observations 
which may be referred to as assisting me 
in-coming to ths conclusion as to whether 
in this case the petitioaer has established 
legal cruelty. In referring to Patterson 
y. Patterson (3), Lord Halsbury, L. ©. in 

(1) (1863) IP & D 29, 

(2) (1897) A O 395. 

(3) (1850) 3 H L 0303; 88R R 101. 
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his speech states: 

“The principle of law that he lays down must 
be applied to the state of facts which he rightly or 
wrongly assumed to be proved, and notbing can 
be more emphatic than this negation of the pro- 
position that personal violence, either threatened or 
inflicted, ig an essential condition of the relief claimed 
by the petitioning spouse,” | 

-I have to read that observation, however, 
of the Lord Chancellor in the ‘light of the 
fact that he dissented from the proposition 
that the cruelty alleged had been made 
out. But a reference to the speech of 


Lord Herechell in this connection is of some. 


assistance: 

(Speaking of the Matrimonial Courts). “It can 
only act and give relief on principles and rules as 
nearly as may be conformable to the ‘principles 
and rules’ on which the Ecclesiastical Courts had 
‘therefore acted and given relief. But the princi- 
ple or rule that a judicial separation can only be 
granted on the ground of cruelty where there has 
been injury to body or health, or the reasonable 
apprehension of it, has been frequently recognized and 
acted upon since 1858." 

Then reference is made to what un- 
doubtedly is the leading care on the ques- 
tion of cruelty, being Evans v. Evans (4). 
But in referring to the direction given to 
the jury by a question in the case of Tomkins 
v. Tomkins (5), that learned Judge in rely- 
ing on a statement of Lord Stowell in the 
case of Evans v. Evans (4), made this 
statement: 

“There must, however, be bodily hurt,—not trifl- 
ing or temporary pain; or areasonable apprehsen- 
sion of bodily hurt.” $ 

I must add in this connection, as Lord 
Herschel] points out in his speech in ithe 
House of Lords in the case of Russell v. 
Russell (2), to which I have referred, that 
these authorities on cruelty can ke read 
in the light of the facts of particular cases, 
Tt cannot be said to lay down any rule which 
could be applicable to every possible case 
which might come before the Courts: but the 
reference is to the passages—one in the 
leading judgment and the other in the 
dissenting judgment to which I have re- 
ferred for the purposes of indicating that 
although cruelty in its propular sense is 
undoubtedly a ground for divorce, yet the 
cares jn which cruelty can be held to have 
taken place is not confined to that class 
of case which I have described as cruelty 
in the popular sense. The passages which 
{ have mentioned refer to a reasonable 
apprehension of bodily cruelty. In other 
words, there may be a case of cruelty in 
which either bodily injury has occurred 
or there may be those cases in which the 
evidence is such as to entitle the Court 

(4) (1790) 1 Hag. Con. 35. 

(5) (1851) 1 Sw, & Tr 168 
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to infer that there was a reasonable ap- 
prehension on the part of the person al- 
leging the facts that bodily injury would 
result. Now with a somewhat meagre 
statement of this very wide subject 1 go to 
the evidence in this case. 

The evidence which was given by the 
petitioner amounts to this that after Doris 
Adams come to the house, or after some 
short. period after she came to the house,- 
the attitude of the respondent completely 
changed. He began to neglect his wife; he 
began to take from her the direction of 
servants; he took from her the care of the 
household purse. I am using my own ex- 
pression that he began to pay attention to 
Doris Adams; that he told her, the peti- 
tioner, that she was to get out of the 
house, and that unless she did it, he would 
kili her and on another occasion he 
threatened to push her teeth down her 
throat and made similar statements. Now 
up io or during the period prior to her 
leaving the house her mother-in-law Mrs. 
Carroll came, and she gives evidence not 
on all those points but as regards some. 
She first of all says that her daughter-in- 
law made certain statements to her. She 
then said that the respondent had told 
her that he no longer loved his wife and 
she could not stay with him any longer. 
She states that he said on one occasion— 
if you do not go away I willstarve you, 
go on leave, close the door and you stay 
there. There was some evidence also of 
the complaint made by the petitioners to 
Mrs. Carroll, her mother-in-law. fhe ata 
later stage in her evidence had repeated 
the evidence which she gave in her exa- 
mination-in-chief that the respondent said 
ihat he would starve her and that he 
would Jock the door of the honse and 
make her sit on the door and so cn. It 
is of course clear that in a case of cruelty 
it js necessary io have corroboration 


of the evidence of the petilticner and 
that is gufficiently indicated - by 
the case of Judd v. Judd (6). 


Now my difficully in this case is to first of 
all ascertain whether the evidence which 
the petitioner has given is the evidence of 
cruelty, and secondly, whether in any 
respect it has been corro- 
borated. First of all as to petitioner’s 
evidence. It is quite clear that at this 
time she was to have a child. Exactly 
how long she had been enceinte I 
cannot say; the evidence is not clear bu; 


mo (1907) P 241; 76 LJ P 126; 23 T L R538; 98 L 
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that she was in this condition is not 
disputed. I have to take her evidence in 
connection with the circumstances. I 
have already stated that up tothe time 
that Doris Adams came to the house, the 
parties were apparently on reasonably 
good terms. There is no evidence to the 
contrary. Now something must have 
happened between the middle of May and 
June of 1929 for her to leave the house 
in the manner in which she did. I can 
only come to the conclusion that it was 
the conduct of the respondent. Now in 
her condition can I possibly come to the 
conclusion that there was a reasonable 
apprehension of bodily harm within the 
Btatement of the law to which I have 
referred in the cases of Russell v. Russell 
(2) and Hvansv. Evans (4). After a very 
cereful ccnsideration of the matter I have 
come to the conclusion that I am forced 
to the view that the acts and words of 
the petitioner does amount to legal cruelty 
in the circumstances of the case. That 
being so, I have to 
any corroboration of the petitioner's 
evidence. Sofar as Mrs. Carroll, senior, 
is concerned, I must confess that my 
view of her evidence is that it is very 
meagre but it does give some indication 
as to what the petitioner is saying is 
true and that is what I have to 
be satisfied with. But strangely enough 
corroboration inthis case on one particular 
point comes from the respondent himself. 
He does not remember the exact words, 
but when the question was put 
to him by Mr. Yunus he does say that 
he does remember something having been 
said about his pushing the teeth of the 
petitioner down her throat. That I think 
is sufficient corroboration again of the 
fact that the petitioner is speaking the 
truth and that in facb the petitioner has 
made out her case on this ground. I 
cannot part with this part of the case 
without saying that the matter has caus- 
ed me considerable anxiety, and I think 
my burden has been increased and the 
respondent's case made the more difficult 
because particulars of this alleged cruelty 
were not asked. The evidence wasto a 
large extent in consequence vague. I 
am not sure the witnesses themselves 
knew to what points they would be 
addressing their evidence and as willbe 
seen from some of ths statementsI have 
already made, they were allowed to refer 
to matters under, which only on one point 
alone could the evidence be admissible, 
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Now that being so, I have to. consider the 
other two very serious questions. This is 
a case in which the petitioner has made 
out her case. I hold that she has admitted 
having committed adultery. She says: 
that she committed adultery with a man. 
who is dead and whose name she- does 
not want to disclose. I did not force 
her to disclose it because the name is 
quite immaterial for this purpose. The 
respondent is seeking no relief against. 
the deceased and itis merely an admis- 
sion which the lady ought to have made 
to her lawyers at the first possible moment. 
She has stated that she had not confessed. 
this matter to her lawyers because she 
thought it was unnecessary. Her legal 
advisers discovered this state of affairs 
only after referring to the proceedings. 
before the Allahabad High Court, the. 
papers of which came into their hands 
at a late date. But the fact that she 
did not disclose it before she went into. 
the witness-box does not preclude me 
from exercising my discretion in her favour, 
if otherwise I think I ought. In this 
connection there are three questions which 
arise. First of all, whether { should 
exercise discretion in her favour having. 
regard to her confessed adultery; secondly, . 
whether I should grant her a decree having: 
regard to thefact that there has been some. 
considerable delay and thirdly, whether. 
I should accede to the respondent's re- 
quest to adjourn the hearing of the case 
in orderto enable him to adduce his. 
evidence on the allegation of adultery. 
against the petitioner with one Wilson. 
I mentioned this matter in the earlier 
part of my judgment and I must refer 
to it again in more detail, and the position 
so far as this last and third poini is 
concerned is this that no adjournment will 
be of any avail to the respondent if I 
decided that the petitioner's adultery was 
in any way induced or conduced by 
the action of the respondent. Now in this 
connection the Divorce Act of 1869 uses 
substantially the same words as the 
Matrimonial Causes Act of 1857 and [ 
repeat that it has been repealed and in- 
corporated inthe Judicature Actof 1995, 
They are these: 


‘Provided that the Court shall not be 
to pronounce such decree if it finds that the 
petitioner has, during the marriage, been guilty 
of adultery, or if the petitioner has, in the opinion 
of the Court, been guilty of unreasonable delay in 
presenting or prosecuting such petition, or of such 
wilful neglect or misconduct towards tha other 
party as has conduced to the adultery,” =<, 


bound 
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. I must repeat again that ib is clear to 
me on thetevidence thatthe wife would 
not have left the husband had it not 
been for his conduct. It is clearly also 
on the evidence that the petitioner was 
chaste certainly during 1929, right through 
1930 and probably the first month or 
two .of 1931. The child, who was born 
in December, 1931, or January, 1932, could 
not have been conceived of course much 
before March or April of 1931 at the very 
earliest, It was about that time that 
she went to live with Wilson, orto use 
the expression which perhaps is a little 
less ambiguous, went to live in the house 
where Wilson was living. It was in 1932 
about February that the respondent ceased 
to pay the allowance which he had under- 
taken topay under the separation deed, 
and it is argued by the learned Advocate 


on behalf of . the respondent. that as the. 


petitioner had supplied his wife with 
means of living, he cannot be said to 
have in any way conduced to the adultery 
to which the wife confesses. This ques- 


tion with which I have to deal was dealt- 


with in two cases. amongst many others 
which are now looked upon as leading 
cases. One was the case of Symons v. 
Symons .(7) and another the case of 
Gonstantinidt v. Constantinidi (8). Sir 
Francis Jeune, then President of the 
Divorce. Court, made this statement 
in. the course of his judgment in Con- 
stantinidt v. Constantinidi (8), in which 
he had considered the previcus autho- 
rities:— ; 
“I think, therefore, one can find guidance only 
by reference to general principles of justice in 
regard to this matter seemto me clearer than 
these: first, that a petitioner who has been 
convicted of adultery should not be allowed to 
oblain adivorce if such adultery- in any serious 
degree contributed fo the misconduct of the 
respondent; and, secondly, that a respondent should 
not be allowed to avoid the consequences of proved 
misconduct by putting forward an act or acts of 
misconduct on the part of the petitioner for which 
the respondent was, himself or herself, in any serious 
degree responsible,” 


‘ The latter part of the 
Sir Francis Jeune is relevant so far as 
the point that I have to determine is 
concerned, that the 
not be allowed to avoid the consequ- 
ences of proved misconduct by putting 
forward an act or acts of misconduct 
on the part of the petitioner for which 
the respondent was, himself or herself, 
in any serious degree responsible. It is 
(5) AOP 216; 72 L S P 82 19 FLR i 
£03 ; 72 2; 52 
190; 83 LT 340, ree 
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nota question of whether ‘by the con 
duct of the respondent the petitioner 
was forced to commit adultery, but whe- 
therthe conduct of the respondent con- 
duced to the misconduct of the petitioner, 
Ihave no hesitation in coming to the 


conclusion in this case that it was the- 


conduct of the respondent in forcing, in 


the way that [have indicated, the peti- 


tioner wife to leave the home that has 
conduced to the adultery to which she 
has confessed. | 
to that conclusion, of course it is obvious 
that no advantage is to be gained by 
allowing ihe respondent 


journment of this case to serve. the 


paperson Wilson and attempt to prove 


the misconduct of the petitioner with 


Wilson, because I am. assuming the 
misconduct of the petitioner but not’ 
with Wilson for the ;purposes of this 


argument and this point 
lished; but as I have decided and as I 
must repeat that that misconduct was 
induced or conduced by the action of 
the respondent, even if the procedure 
which is suggested were adopted, he 
could not possibly succeed in the case. 

Now the only other matter that I 
have to decide iswhether there has been 
undue or unreasonable delay. It 18 a 
surprising matter, especially regarding 
the evidence which was given by the 
petitioner, that she did not bring this 
proceeding long before. According to her 
evidence in the witness-box, which if I 
take at its face value, I: should have to 
hold that the respondent had committed 
adultery before June, 1929, and in 
regard io that it seems almost incredible 
to say, as Mr. Yunus has said, that the 
petitioner was waiting for definite evi- 
dence of adultery against her husband. 
Ib must not be thought for a moment 
that I am holding that adultery was 
committed by the respondent in June, 
1929. I am merely dealing with the 
point which Mr. Yunus has urged and 
the question relating to the knowledge 
of the petitioner. It must be remem- 
bered, however, that a delay on the 
part of the petitioner and the delay on 
the part of the husband may be two 
different things. The wife has certainly 
got no excuse here that she got merely 
evidence of adultery alone, because the 
facts and circumstances which consitibute 
legal cruelty had already taken place 
prior to or about June, - 1929. To Sep- 
tember of 1930 Doris .Adams’s_ child was 


Now once having come’ 


to have an ad~ 


alone is estab- | 
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born of which the respondent was the 
father. Mr. Yunus says that there was 
no definite or final evidence of adultery 
with the respondent till December 1930 
or January, 1931, The date of her know- 
ledge is not quite certain on the evidence, 
but the date at which .the child was 
born to Doris Adams is- certain. Within 
the first half of 1932 she was defending 
the proceedings taken in the Allahabad 
High Court after which she commenced 
proceedings in this Court in October, 
1932. It is thus approximately a delay 
of three years. I have on this point to 
take, as I had inthe other to take, num- 
ber of questions into consideration. In 


the case of Tickner v. Tickner (9) which- 


wag acaseon the question of discretion 
unders, 31 of the Matrimonial Causes 
Act, which isthe same in this connection 
as s.14 of the Indian Divorce Act, the 


President of the Court, then Sir H. B. Duke, 


$ 
made this statement: 
“The present petitioner was and remains a 
woman grievously wronged. What I have really 
to determine is whether on grounds of public policy, 
and by way of example,she ought to be left under 
a disability to contract anew marriage until she is 
not free by the deathof the respondent. To apply 
the test stated in Constantinidi v.. Constantinidi (8) 
I do not think virtue and morality will be promoted 
by a decision having that éffect”. 


This discussion of the principle which 
refers more particularly to the discre- 
tion to be exercised in the case of 
a petitioner who has. been {found 
guilty of adultery, is not irrelevant in 
considering the question whether . the 
delay, which undoubtedly exists in this 
case, should be condoned by the Court. 
I feel thab in the circumstances of the 
case the delay is not unreasonable and 
I, therefore, hold that neither on the 
ground of delay nor on ihe ground of 
admitted adultery of the petitioner must 
she be refused the decree nisi which 
she otherwise is 
entitled to. 


I, therefore, pronounce a decree nisi 
for dissolution of marriage of the peti- 
tioner. and the respondent. so 39 

There remains the question of the cus- 
tody of the children. Inthe circumstances 
I; give the custody of the children to the 
wife. 

The wife is entitled to the costs but 
only thecostsin the circumstances which 
have been provided forby the ordər of 


(9) (1924) P 118; 98 L JBP 39; 40 TLR 367; 131 
B'EI 0 : b 
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security for costs which I made in inter.’ 
locutcry stages of the proceedings. 

N, Order accordingly. 
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OUDH CHIEF COURT 
Criminal Miscellaneous Application No. 151 
” of 1934 
December 11, 1934 
Srivastava, J. 
Musammat MAKHANA DEVI—~—Opposrrp | 
Party —APPLICANT 


VETSUS 
KAMLA PAT RAM ~CowpLainanr— 
OPPOSITE PARTY 

Criminal Procedure Code (det V of 1898), ss. 145 
561-A— Proceedings under s. 145—Institution of civil: 
suit for declaration—Appointment of Receiver in 
respect of property in dispute—Criminal proceedings, 
if can be quashed—Inherent powers under s, 5$1-A— 
Prevention of abuse of process of Court. 

The mere institution of a suit in the Oivil Court 
for declaration in respect of the right threatened or 
infrigned is not by itself sufficient to justify the 
dropping of proceedings under s. 145, Oriminal 
Procedure Code, which have already been instituted, 
if thera isa danger of breach of the peace which can 
best be averted by summary proceedings under 
s, 145. But where the Civil Court has appointed a 
Receiver alleuch danger is averted. The policy of 
the law is to give preference in matters of this 
nature to possession by a Receiver appointed under 
orders of a Civil Court, Consequently, in such a 
case theonly proper course would be to drop the 
proceedings under s. 145 inorder to avoid unneces- 
sary harassment to the parties and useless waste of 
time, money and energy : 

Held, also that under these circumstances, the 
case was an eminently fit one for the ‘exercise of 
the inherent powers of the Court recognised under 
s. 561-A, Criminal Procedure Code, in order to put 
a stop tothe proceedings under s. 145, Oriminal 
Procedure Oode, which have now become wholly 
useless and unnecessary, especially as if the pro- 
ceedings under s. 145 were allowed to be continued, 
ib: would beasheer abuse of the process of the 
Court forthe preventing of which s, 561-A was 
intended. Hakim Abdul Wali v, Emperor (1), refer- 
red to, Marudayya Thevar v., Shanmugasundara 
Thevar (2), distinguished, 

Cr. Mis. App. for quashing the proceed- 
ings pending in the Court of the Special 
Magistrate, First Class, Lucknow. 

Messrs. Hardhian Chandra and Durga 
Dayal, for the Applicant. 

Mr. A. N. Mulla, for the Railway Magis- 
trate. 

Judgment.—This is an application by 
one Musammat Makhbana Devi under 
s. 561-A of the Code of Criminal Procedure, 
praying that the proceedings under s. 145 
of tha Code of Criminal Procedure pending 
in the lower Court be quashed. The cir- 
cumstances which have led to the making 
of the present application are briefly thess : 

On August 11, 1934, the opposite party 
Kamlapat Ram made an application ‘to the 
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City Magistrate of Lucknow praying that in 
the interests of the maintenance of 
peace Pandit Sheo Dulare Tewari, son 
of the applicant, and Gajadhar Prasad 
Tewari and Chandrika Prasad ‘Tewari, 
grandsons of the applicant should be 
restrained from entering a house in 
respect of which. there was a dispute 
between the parties. On August 14, 1934, 
the City Magistrate decided to treat the 
application as-one under s. 145 of the 
Code of Criminal Procedure, and trans- 
ferred it tothe Court of the Special Rail- 
way Magistrate. In the course of those 
proceedings, on August 31, 1934, the 
Railway Magistrate being of opinion that 


there was serious danger of the breach of. 


peace put the house in dispute in posses- 
sion of the Police. Subsequently on Octc- 
ber 3, 1934, he also ordered the applicant 
to be made a party to the proceedings. In 
the meantime the applicant had filed a 
declaratory suit in the Court of the Subor- 
dinate Judge of Lucknow for a declaration 
that she was the owner and in possession of 
the house in dispute. An application was 
made to the Magistrate on October 1, 1934, 
for stay of proceedings pending the decision 
of the civil suit, but it was rejected on 
October 3, 1934. It is admitted that since 
the passing of this order the Subordinate 
Judge has appointed a Receiver to take 
possession of the house in question and 
has directed him to let out the house on 
rent and to deposit the rent realised in a 
bank. ; 

The applicant, Musammat Makhana Devi, 
is the mother of the late Pandit Sheo Narain 
Tewari, who was a Subordinate Judge in 
Oudh, and died in July 1934. The opposite 
party Kamlapat Ram, who initiated the 
proceedings inthe Criminal Court by the 
application dated August 1], 1931, is the 
brother of the widow of Pandit Sheo Narain 
Tewari. The house in dispute was pur- 
chased in the name of Musammat Makhana 
Devi. Pandit Sheo Narain Tewari has 
left a will bequeathing the whole of his 
personal property in favour of his widow. 
In this will he claimed a lien over the house 
in dispute to the extent of Rs. 8,000, spent 
by him with the permission of his mother 
and other members of the family in the 
repairs of the house and has made a devise 
of this lien also to his widow. The will also 
states that Musammat Makhana Devi had 
executed a will in respect of the house in 
favour of her four sons. 

It appears that after the death of Pandit 
Sheo Narain Tewari’ disputes have arisen 
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in the family as regards the ownership and . 
possession of the aforesaid house. The 
object of proceedings under s. 145, is to 
prevent the breach of peace. The question 
is whether after the institution of the dec- 
laratory suit by the applicant in the Court. 
of the Subordinate Judge, Lucknow, and 
after the order passed by the Subordinate 
Judge appointing a Receiver, there is any 
need for continuing those proceedings. It, 
is obvious that the question of title can, 
be finally determined only by the Civil 
Court. Amongst the reliefs asked in the 
civil suitis also a declaration as regards. 
the applicant’s possession over the house. 
So it will be necessary for the Civil Court 
to make an inquiry into the question of 
possession also, It seems to me that it 
would be a sheer waste of public time to 
allow two parallel proceedings to go on 
simultaneously, one in the Civil Court, and ` 
the other in the Criminal Court and evi- 
dence being led by the parties in both 
cases in support of their possession. It 
would be more in the fitness of things that 
all the matters in dispute between the 
parties including the claim for possession. 
should be inquired into and decided once 
for all in the suit pending in the Uivil 
Court. The mere institution of the suit in 
the Civil Court would not by itself have 
been sufficient to justify the dropping of 
proceedings under s. 145, if there was a 
danger of breach of peace which can best 
be averted by summary proceedings under 
s. 145, but in the present case the order 
of the Civil Court appointing a Receiver’ 
removes all such danger. In this connec- 
tion it may be pointed out that s. 146 of the 
Code of Criminal Procedure provides that 
in the event of a Receiver of the property, 
the subject of dispute, being subse- 
qnently appointed by any Civil Court, 
possession shall be made over to: him by the 
Receiver appointed by the Magistrate, who 
shall thereupon be discharged. It is true 
that the present case is not governed by 
s. 14¢, of the Code of Criminal Procedure 
as no final orders have yet been passed in 
the proceedings under s, 145, yet the provi- 
sion above referred to shows clearly that the 
policy of the law is to give preference in. 
matters of this nature to possession by a 
Receiver appointed under orders of a Civil 
Court. I think, therefore, that in view of 
the situation which has arisen as a result of 
the institution of the suit in the Uivil Court 
which fully covers the dispute as regards 
possession which forms the subject of 
inquiry in the proceedings under s. 145, 
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ind by reason of the” order appoint- 
ing a Receiver, the only proper 


course would be to drop the proceedings 
under s. 145, in order to avoid unnecessary 
harassment to the parties and useless waste 
of time, money and energy. : 

- Section 561-A of the Code of Criminal 
Procedure gives legislature recognition to 
the inherent powers of the Court to make 
such orders as may be necessary to pre- 
vent abuse of the process of ihe- Court ‘or 
otherwise to secure the ends of justice, In 
view of the facts stated above, the present 
case seems to be an eminently fit one for 
the exercise of these inherent powers in 
order to put a stop to the proceedings under 
s. 145, Criminal Procedure Code, which 
have now become wholly useless and un- 
necessary. Ifin the circumstances which 
have now come into existence, proceed- 


ings under s. 145 are allowed to be 
continued, it would be sheer abuse 
of the process of the Court, and 


s. O61-A was clearly intended to prevent 
such abuse. The present case seems to be 
much more clear and stronger than the 
decision of this Court in Hakim Abdul Wali 
v. Emperor (1). The Counsel for the 
opposite party has relied upon the decision 
ofthe Madras High Court in Marudayya 
Thevar v. Shanmugasundara Thevar (2), 
and contended on the authority of this 
decision that s. 561-A does not confer any 
new powers on the Court and that under 
it the jurisdiction of the High Court can be 
invoked only in regard to matters for which 
specific provision exists in the Code of 
Criminal Procedure. This case appears to 
me to be quite distinguishable on the 
facts ‘and is not in point. In this case 
an application was made for appointment 
of a Receiver for which the Criminal Pro- 
cedure Code makes no provision and the 
Court held that the High Court had no 
jurisdiction to appoint a Receiver pending 
the disposal of Criminal Revision Petition. 
Tt cannot be said that the rejection of a 
complaint made under s. 145, is equally 
foreign to. the provisions of the Criminal 
Procedure Ccde. 

The result, therefore, is that I allow this 
application and- quash the proceedings 
under s. 145 of the Code of Criminal] Pro- 
cedure pending in the Court of the Railway 
Magistrate. 


N. - Application allowed. . 

(1) 146 Ind. Cas. 661; 9 Luck. 61; 10 O W N £07; 
AIR 1933 Oudh 387;. (1933) Or. Cas. 1088;6R'O 
155; 35 Or, L J 148. " 
© (2) 191 Ind. Oas. 702; 49M L J593; (1925) M W 
N 772; 22 L W 723; 27 Or.Ld 126; AIR 1926 Mad.i39. 
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RANGOON HIGH COURT 
Civil Revision No. 17 of 193t 
May 21, 1934 7 
BAGULEY AND MAOKNEY, JJ, 
VEDNATH SINGH AND ANOTAER-—A PPLI- 
OANTS 
VETSUS < 
MAHOMED AND ANOTHER -— OPPOSITE 
PARTIES 

Civil Procedure Code {Act V of ISO, O. XXT, 
rr. 60, 63—Decree-holder claiming persons in possession 
to be in possession on behalf of judgment-debior— 
Court's duty—Unsuccessful party to an objection 
proceedings—Revision, if lies—Lvidence Act (I of 
1872), ss. 43, 13, L1— Previous judgment in main suit 
-When relevant in objection proceedings in execution 
of decree. 

Ifa claim is made that the persons in possession 
are only in possession on behalf of the judgment- 
débtor, the Court should investigate the claim of 
title. 

Where the unsuccessful party to an objection pro- 
ceedings can still bring a suit to establish his right 
to attach the property, it is not necessary for the 
High Court to interfere in revision with theorder 
passed by the execution Court in the objection 
case. 

Where the question of the genuineness of a trans- 
fer by the judgment-debtor to his children, was 
directly in issue in the original civil suit and the 
issue was contested very strongly, the fact that there 
was this contest and that the contest was decided 
against the judgment-debtor becomes relevant in the 
enquiry before the executing Court usder s. 13 and 
under s. 11 of the Evidence Act. 

C. R. against an order of the 
District Judge, Toungoo, dated October 14, 
1933. 

Messrs. Clark and Pandit, for the Appli- 
cants. 

Mr. Aiyangar, for the Opposite Parties. 

Mackney, J.—This is an application 
to revise an order of the District Court 
of Toungoo, passed in Civil Miscellaneous 
Case No. 6 of 1933, where the present 
respondents, Mahomed and Haji Ahmed, 
sons of Haji Vally Mahomed Abba, ap- 
plied for the removal of the attachment 
of a rubber estate which had been 
effected by the present applicants, Ved- 
nath Singh and Janaki Devi, in Civil 
Execution No. 93 of 1932 of the Dis- 
trict Court. The applicants were endeav- 


ouring to execute a decree’ obtained by 


their father, Baijnath Singh, against the 
aforesaid Abbain Original Suit No. 80 
of 1928 of the High Court of Judica- 
ture at Rangoon. The respondents main- 
tained that they were in possession of 
the rubber estate in their own right, 
whereas the applicants maintained that 
they were in possession purely on account 
of the judgment-debtor, namely Abba, 
their father. The learned District Judge 
declined. to investigate the title of the res- 


we 


t 
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pondents. He found that they were in 
possession of the rubber estate, and he 
held that he could . not go into the ques. 
tion whether they came into possession by 
fraud or benami. ‘The applicants’ conten- 
tion in this Court is that the learned Dis- 
trict Judge, in refusing to go into the 
question of the title of the respondents, 
has failed toexercise a jurisdiction vested 
in him: by law. Actually, in the very 
suit out of which this execution case arose, 
the matter of the transfer of the rubber 
estate to the respondents by their father 
had been in issue and had been decided in 
Baijnath Singh’s favour. The finding had 
been upheld on appeal, (Civil First Appeal 
No. 211 of 1929), but in that suit the res- 
pondents were not parties. The applicants, 
in the miscellaneous case out of which 
the present application arises, had endeav- 
oured to put in evidence the judgments of 
this Court on the original side and on 
appeal, but the learned District Judge had 
refused to admit them in evidence. This 
refusal forms a further ground for the 
application for revision. The applicants 
say that in refusing to admit this evidence 
the lower Court acted with material irregu- 
larity. The order of the District Court was 
passed on October 14, 1933. The appli- 
cants still have open to them the remedy 
provided in O. XXI, r. 63, Civil Procedure 
Code. In S. R. M. M,A. Firm v. Maung 
Po- Saung (1) it is said: . 

“The High Court in both Upper and Lower 
Burma has repeatedly said that it does not ordinarily 
interfere in revision with orders made under O. XXI, 
r. 63, because such orders are by the rule itself de- 
clared to be conclusive and the rule itself . provides 
a remedy by way of suit for the person against 
whom such an order is made.” 

That the learned District Judge was 
wrong in holding that he could not go 
into the question of title there can be no 
doubt. From the outset the present applic- 
ants had maintained that the respondents 
were in possession on behalf of their father. 
Rule 60, O. X XI, provides that: 


“Where upon the said investigation the-Court is 
satisfied that for the reason stated in the claim or 


objection such property was not, when attached, in - 


the ‘possession of the judgment-debtor or of some 
person in trust for him ... the Court shall...” 


This makes it clear that if a claim is 
made that the persons in possession are 
only in possession on behalf of the judg- 
ment-debtor, the Court should investigate 
the claim. In refusing to make this inves- 
tigation the District Court has undoubtedly 
failed to exercise a jurisdiction vested in 
it by law. The learned District Judge has, 
it-seems to me, heen misled by placing re- 
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liance on unathorized reports of decisions 
of this and other High Courts: see Najimun- 

essa Bibi v. Nacharuddin Sardar (2). | 

“Rules 60 and 61 provides them for a summary 
investigation into possession as distinct from a 
thorough trial of ultimate right. It is impossible: 
to separate altogether the question of possession and, 
of title. Thus, if the jugment-debtor was in posses- 
sion, he may have been in possession as agent or 
trustes for another, and this has to be enquired into 
. .. To that extent the title may be part of the 
enquiry in a claim case, but no ultimate questions 
of trust are intended to be thrashed out.” 


What the lower Court should have done 
was to consider such evidence as was pub. 
before it in regard to the title of the res- 
pondents and come to the best decision 
thereon whichit could. It was not right 
to dismiss all such evidence entirely. As, 
regards the question of the admissibility 
of the judgments of this Court in the cases. 
pois to, s. 43, Evidence Act is applic- 
able: í 

“Judgments, orders or decrees, other than those 
mentioned in as. 40, 41 and 42, are irrelevant, unless 
the existence of such judgment, order or decree, is a 


fact in issue, or is relovant under some other pro- 
visions of this Act.” 


The question of the genuineness of this. 
transfer by Abba to his children, the pre- 
sent respondents was directly in issue in. 
the original civil suit before the High Court 
of Judicature at Rangoon. Theissue was 
contested very strongly, and we may 
naturally suppose that Mahomed Abba 
would have brought all available evidence 
to prove the genuineness of this transfer, 
for his failure to do so meant very sérious 
loss to him. Surely, the fact that there 
was this contest between Baijnath Singh 
and Abba and thatthe conteslL was decid- 
ed against Abba was relevant in the enqui- 
ry before the District Court under s., 13, 
Evidence Act, and under s. 11. Nevertheless 
I do not think that this is a case in which 
this Court should interfere in revision. It 
might well be that the District Court, even 
if it had considered all the facts that were 
placed before it, and had endeavoured to 
come toa finding as to whether the respon- 
in possession of the rubber 
estate in their own right toon behalf of 
the judgment-debtor, Abba, might have 
held that the most prudent and proper 
course was to hold that the attachment on 
the rubber estate should be removed and 
that the aggrieved parties should be left 
to bring a suit, which the law allows 
them. As I have remarked at the begin- 


(1) 120 Ind. Cas. 233; A I R 1929 Rang. 297; 7 R 
466; Ind. Rul, (1930) Rang 28." 
„© 88 Ind. nas. 233; A IR, 1°21 Oal. 744; 51 A ` 
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ning, the applicants can ‘still, bring a suit 
to establish their right . to attach the prop- 
erty. Taking all the , circumstances into 
Gonsideration. I think that it is not neces- 
sary for this Court now to interfere with 
the order passed 
This application should be dismissed. Pro- 
vided that the applicants .do file ʻa suit to 
establish their right to attach the property 
in question: on or before October 14," 1934, 
the costs of this application and ‘of the 
miscellaneotis case in the District Court 
of Toungoo shall follow the event of that 
suit. Should the applicants fail to file such 
a auit on or before such date, they shall 
pay the respondents the costs of the pre- 
sent application. Advocates fee ten gold 
mohurs. — 
; Baguley, Jei agree. 
Application dismissed, 





- OUDH CHIEF COURT - 
First Oivil Appeal No. 58 of 1933 
December 19, 1934. 
7 ` SRIVASTAVA AND THOMAS, JJ. 
„ Musammat GAYA- DEL. AND: 'OTHERS— 
o DEFENDANTS—ÅFPELLANTS 


a . versus 
: Musammat TULSHA DEI AND OTHERS— 
RESPONDENTS 

-Hind Law—-Widow—Co-widows—Alienation— One 
to- -widow acting without others authority —Whether 
can prejudice rights of survivorship—Jurisdiction— 
Valuation—Plainttff not deliberately over-valuing 
or under-valuing relief-—Forum for appeal—Limita- 
tion Act (IX of 1908), s. 5— High Court accepting 
appeal as within time—Appeal presented in High 
Court at earliest opportunity after return of memo- 
randum by District Cour tyme, af can be extended 
under $. 5. 
| Under. Hindu Law after a. partition between co- 
widows, each can deal as she pleases’ with her own 
life-time interest, but she cannot alienate any part of 
the corpus of the estate soas to prejudice the rights 
of the survivor or a future reversioner. If they act 
together they con burden the reversion with any 
debts contracted owing to legal necessity, but one of 
them acting without the authority of the other, cannot 
prejudice the rights of survivorship by burdening or 
alienating ony partof the estate. Gauri Nath 
Kakaji v. Gaya Kuar (3), followed. [p. 127, col. 2.] 

The general ruleis tbat the value fixed by the 
plaintiff in his plaint must, prima facie, be the basis 
for determination of the forum of ibe suit or appeal 
arising out of it, though the position is different 
if it is found that the plaintiff has 
under-valued or over-valued his 
object of having the suittried or the appeal heard 
bya Court which would not have jurisdiction to try 
the suit or hear the appeal in case the claim is pro- 
perly valued. Where itcannot be said that the claim 
was deliberately over-valued or under-valued, the 
case is governed by the above general rule. Pitam 
Singh v.. Bishnu Narain (1), followed. [p. 128, 
cols. 1 & 2. ] 

Where it is stated,*in ane affidavit accompanying 
an application under s, 5 , Limitation Act, that the 
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claim with the 
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by the District Court.. 


deliberately 
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application was not made earlier .' Because at the 
time of presentation of the appeal, the Court ac- 


cepted it as within time, and the ‘appeal was pre- 
sented in the High Court at the earliest opportunity 
after the memorandum had been returned by the 
District Judge : l 

. Held, that there war, in ihe circumstances sulflici- 
ent cause for the appealnot being presented to the 
High Court. earlier and that the period of limitation 
ee Re extended under s.. 9, Limitation Act. [p. 127, 
co 


F.C. A. against the dacree of the Addi- 
tional Subordinate Judge, Gonda, dated 
December 23, . 1932. — 

Messrs. H. ' D. Chandra aid P. N. Bhatt, 
for the Appellants. 

‘Messrs. L. S. Misra and Suraj Narain 
for the Respondents., 


Judgment.—This is a defendant's ap- 
peal against the judgment and decree, dated 
December 23, 1932, of the learned Addi- 
tional Subordinate J udge of Gonda decree- 
‘ing the plataotiff’s suit for a declaration that 
certain transfer of the properties in suit 
made by defendant No. 1 will not be bind- 

ing upon them after her death. 

The facts of the case are that one Pandit 
Badri’ Nath Misra, who was a Deputy 
Collector in these provinces, died sometimes 
ago leaving considerable property. Hé 
left two widows, Musammat Tulsha Dei, 
plaintiff No. 1 ‘and Musammat Gaya Dei, 
defendant No.1. He alsoleft two daughters 
Musammat Kalapraji, defendant No. 9 born 
of his senior wife Musammat Gaya Dei and 
Musammat Sundar Kuar, plaintiff No. 2, 
born of his junior wife Musammat Tulsha 
Dei. Plaintiff No. 3 is a minor son of Mu- 
sammat Sundar Kuar. Afterthe death of 
Badri Narain there was a partition suit 
between the two widows, and the property 
was divided between them. In this parti- 
tion suit some Governemnt Promissory 
Notes were allotted to the share of defend- 
ant No, 1 who has made certain transfers 
in respect of them: There is also one shop 
situate in Balrampur which was not includ- 
ed in the previous partition. Defendant 
No, 1 has made a gift of it in favour of her 
daughter defendant No. 2. The plaintiff's 
claim that the said shop belonged to the 
late Badri Narain and was inadvertently 
omitted from the parfition suit. Their case 
is that the transfer of the promissory notes 
and the shop in suit are invalid and cannot 
be binding upon them after the death of 
Musammat Gaya Dei. 

The'suit was resisted on various grounds, 
but we are concerned with only three of 
them which have been urged in appeal be- 
foré us. The learned Additional Subordi- 
nate Judge rejected all the pleas raised 
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and decreed the plaintiff’s 
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in defence, 
claim. | a l 

A preliminary objection was raised on 
behalf of the plaintiffs on the grourd that 
the appeal filed in this Court was barred 
by limitation. The facts on which this ob- 
jection is based are that the plaintiffs valu- 
ed their suit for the purpose of jurisdiction 
‘at Rs. 2,100. The defendants disputed the 
correctness of this valuation. The learned 
Additional Subordinate Judge framed 
Issues Nos. 1 to 3 on this point and his find- 
ing was that having regard to the nature 
of the declaration claimed, the subject- 
matter of the suit cannot be said to have 
been under-valued. He further observed 
that the value fixed ‘by the plaintiffs in 
their plaint must be taken to be the value 
for the purpose of jurisdiction of the trial 
Court and of the Court of Appeal. When 
the plaintiffs were successful in the trial 
Court the defendants filed an appeal in the 
Court of the District Judge of Gonda on 
January 26, 1933, valuing the appeal at 
Rs. 2,100. When the appeal came up for 
hearing before the learned District Judge 
he disagreed with the finding of the trial 
Court in respect of Issues Nos. 1 to 3 and 
held that the trial Court was wrong in hold- 
ing the value of the suit to be Rs. 2,100. 
He found that the property involved in the 
suit was not less than Rs. 8,300 in value. 
Having arrived at this finding he returned 
the memorandum of appeal to the appel- 
lants on July 29 for presentation to this 
Court. July 30, being a Sunday, the me- 
morandum of appeal was presented to this 
Court on July 31, 1933. In view of the 
facts stated above the office reported that 
the appeal was presented within time, 
and it was admitted. 

Tt has been strongly contended on behalf 
of the plaintifis-respondents that the de- 
fendants were wrong in filing the appeal in 
the Court of the District Judge of Gonda, 
and that in view of the pleas raised by 
them in their defence about the suit being 
under-valued, which were repeated by them 
in their memorandum of appeal, they 
should have filed the appeal in this Court. 
We are of opinion that this contention is 
not correct. In Pitam Singh v. Bishun 
Narain (1) to which one of us was a party, 
it was laid down that the general rule is 
that the value fixed by the plaintifi in his 
plaint must, prima facie, be the basis for 
determination of the forum of the suit or 
appeal arising out of it, though the position 
- (1)130 Ind. Cas. 339; 7 O W N 1188; AIR 1931 
Dudh 58; Ind, Rul, (1931) Oudh 147, 
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is different if it is found that the plaintiff 
has deliberately under-valued or over- 
valued his claim with the object of having 


the suit tried or the appeal heard by a. 
Court which would not have jurisdiction to 


-try the suit or hear the appeal in case the 


claim is properly valued. It can hardly lie 
in the mouth of the plaintiffs-respondents to 
say that they had deliberately under-valued 
or over-valued their claim, and no such 
suggestion has been made on their behalf, 
The case was, therefore, governed by the 
general rule laid down in the above-men- 
tioned case, and no fault can be found 
with the defendants for filing an appeal in 
the Court of the District Judge. Reliance. 
was placed on the decision of the Calcutta 
High Court in Nilmony Singh v. Jagaban- 
dhu Roy (2) which has also been referred 
to in the decision of this Court in Pitam 
Singh v. Bishun Narain (1). In the Cal- 
cutta case the plaintiff valued the suit 
at Rs. 7,500. .The defendants objected 
that on a proper valuation of the pro- 
perty the value of the suit should be 
below Rs. 5,000. Upon the question of valua- 
tion the trial Oourt found in favour of the 
defendants, but dismissed the plaintiff's 
suit upon the ground of limitation. The 
plaintiff appealed to the High Court valu- 
ing the appeal atthe same amount at 
which the suit was valued. On an objection 
raised thatthe appeal did not lie to the 
High Gourt it was held with reference to 
the provisions of the Bengal, N.-W. F.P, 
and Assam Civil Courts Act that the words 
“value of the original suit” did pot mean the 
value as found by the original Court and 
the appeal was rightly preferred to the 
High Court. In order to emphasize their 
argument their Lordships also remarked 
that questioning, asthe plaintiff-appellant 
did, the correctness of the finding as to 
value, and contending that his valuation 
was acorrecitone, he could not but have 
preferred the appeal tothis Court as he 
has dme. Weare of opinion that this 
case does not help the respondents. Our 
conclusior is that in the circumstances 
of the case the defendants were right in 
preferring the appeal inthe Court of the 
District Judge. ; 

It was also argued on behalf of the 
plaintiffs that in any case the appeal in 
this Court having been filed long after the 
period of limitation had expired and 
no application under s. 5 of the Limitation 
Act having been made, the appeal must 
be held to be time-barred. The appellants 

(2) 23 0 536" f 
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in order to remove this objection has now 
made an application under s. 5 of the 
Indian Limitation Act. It is supported by 
an affidavit inwhichit is also stated that 
the application. was not made earlier be- 
cause at the time of the presentation 
of the appeal in this Court the Hon'ble the 
Chief Judge accepted it as within time. 
We have already mentioned that the appeal 
was presented in this Court atthe earliest 
opportunity after the memorandum had 
been returned by the District Judge. 
Inthe circumstances stated above and set 
forth in the application, we are satisfied 
that there was sufficient cause for the 
memorandum of appeal not being presented 
to this Court earlier. We accordingly 
extend the period of limitation under s.5 
of the Limitation Act and overrule the 
objection. 

Turning to the merits of the case the 
first contention urged on behalf of the 
appellants is that the present suit was 
not maintainable as ab the time of the 
partition between the co-widows they had 
agreed to relinquish the right of sur- 
vivorship infavour of each other. It is 
not denied that according to the decision 
of their Lordships of the Judicial Commit-. 
tee onan appeal from this Court in Gauri. 
Nath Kakajiv. Gaya Kuar (3), the mere. 
fact of partition between -two co-widows. 
while it gives each aright tothe fruits of, 
the separate estate assigned to her does. 
not imply aright to prejudice the. claim. 
of the survivor to enjoy the full fruits 
of the property during her lifetime, But 
it has been argued on the authority 
of the decision of the Madras High Court 
in Valluru Appalasuri v. Sasapu Kannam- 
ma Nayuralu (4) that such a partition 


can be of two kinds: (1) in which the co-. 


widows have a right tosucceed to the other 
if the latter pre-deceases, and (2) in which 
there is nosuch right left to the reversinners 
of theirhusband. The argument is that the 
partition which took place between the two 
widows of Pandit Badri Narain was one 
of the latter class. Assuming that an 
arrangement between co-widows under 
which each of them relinquishes her right 
to survivorship infavour of the other is 
possible, the learned Counsel for the ap- 
pellants has failed to refer us to any 

(3) 111 Ind. Cas. 485;5 O W N 661; A1IR1928 
P O 251; 23 L W 378: 55 M L J 333; (1928) M WN 
758; 48 O L J 405; 33 O W N 39%; 551 A 399; 
BOT L R l; 25 A L J 1174; 10 PLT 199 

(4) 90 Ind. Oas, 831; A IR 1926 Mad, 6; 22 L W 287; 
(1925) M W N 622; 49 M L J 479, 
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had been arrived at between Musammat 
Tulsha Dei and Musammat Gaya Dei at 
thetime of the partition. In the absence of 
such evidence the contention must 


fail. 

Next it was argued that the transfer of 
the Government Promissory Notes in suit 
wasmade for legal necessity for the pay- 
ment of debts incurred by the widow in 
connection with certain litigations to. 
which she was a party. In Gauri Nath 
Kakaji v. Gaya Kuar (3) referred to above, 
their Lordships of the Judicial Committee. 
also held that after a partition between. 
co-widows each can deal as she pleases’ 
with her own lifetime interest, but she 
cannot alienate any, partof the corpus of 
the estate so as to prejudice the rights 
ofthe survivor or a future reversioner.; 
If they act together they can burden 
the reversion with any debts contracted 
owing tolegal necessity, but one of them 
acting without the authority of the other, 
cannot prejudice the rights of survivorship 
by burdening oralienating any part of 
the estate. In considering the question 
whether a mortgage made by a co-widow 
could be binding. or not on the other 
co-widow tothe extent that it was made 
for legal necessity, their Lordships observ-. 
ed as follows: — 
. “This was not expressly decided by the case in 
Bhugwandeen Doobey v. Muna Bee (5) which dealt 
with a gratuitous alienation by one widow to the 
prejudice ofthe other butit was made the subject 
of decision in the well-known case of Sri Gajapati 
Radha Manitv. Maharani Sri Pasupati Alakara, 
Jeswart (£); There it was held as expressed in the 
head-note, that a mortgage by a Hindu widow, ever 
for necessary purposes without the concurrence of 
her co-widow in not binding upon the joint estate 
which has descended from their deceased husband so as 
to affect the interest of the co-widow but the question 
was left open whether a case for borrowing without the 
co-widow'’s consent could be established so as to 
empower one widow soto bind the estate’, and the 
only thing that was definitely decided was that it 
could not do so where the concurrence of the 
co-widow was not even applied for. 

Their Lordships can conceive of cases where the 
concurrence ofthe co-widow has been asked for toa 
borrowing by theother for necesgary purposes and 
unreasonably refused a mortgage for sucha debt 
granted only by the one widow might be held 
binding on what may be termed the corpus of the 
estate, That case doesnot not arise here. Umrao 
Kunwar never asked the respondent to consent 
to the granting of the mortgages in dispute, What 
attitude the respondent might have taken up had 
such a request been made canonly be matter for 
conjecture,” 


(5) 11 MIA 487; 9W RP O23: 
2 Sar. P O J 327; 20 E R 184(P ON 

(6)19 LA 184; 16 M 1; 17 Ind, 
1; 5 Ind. Dec, (N 8) 709 (PO. 


2 Suth, P CJ 124: 
ur, 36; 6 Sar POJ 
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1 when she made the. 
transfers in question never consulted 
her co-widow and never asked for 
her concurrence in the making of-them, 
No mention of the alleged debts was 
made during the partition, and there is 
no reason why Musammat Tulsha Dei, 
plaintiff No. J, was not asked to join the de- 
fendant No. 1 in the making of the trans- 
fers, if they were really justified by legal 
necessity. In this view of the matter, we 
think it unnecessary to enter into the 
question whether the transfers in question 
were supported or not by legal necessity. 
This plea of the defendant-appellants also 
must therefore fail. 
Lastly, it was argued that the shop in 
dispute was the property of Musammat 
Gaya Del herself by purchase and not the 
property of her deceased husband. The 
Jearned Additional Subordinate Judge has 
beld: that Musammat Gaya Dei was only 
a benami purchaser of the shop in suit 
and that the real owner was her husband, 
Badri Narain. We find ourselves unable 
te accept this finding of the learned Addi- 
tional Subordinate Judge and think that 
the appeal must succeed on this point. 
“It is admitted that the shop in suit was 
purchased on October 28, 1919, under the 
sale deed, Ex. A-1, for a consideration of 
Rs. 2,500. This sale deed is in the name 
of Musammat Gaya Dei. It has also been 
produced by her from her own custody. 
There is no evidence that the said sale-deed 
was ever in the custody of Badri Narain. 
As regards the source of the purchase 
money, it should be mentioned that the 
sale consideration of Rs. 2,500 is made up 
of two items, (1) a sum of Rs. 1,954 paid 
to the vendor in cash at the time of regis- 
tration, and (2) a sum of Rs. 546 which was 
deducted in respect of the amount due in 
respect of a previous mortgage held by 
Pandit Badri Narain. As regards the first 
item, the endorsement of the Registrar 
shows that the money was paid in cash 
in his presence, but it does not mentioa 
the name of the person who actually hand- 
ed over the money, ‘The plaintiffs has 
examined Bachchu, P. W. No. 2, who was 
a general agent of Badri Narain. He de- 
posed that the money was given to him 
by Badri Narain in currency notes which 
he took to the Registrar's Office, His pre- 
sence at the Registration Office is denied 
by D. W. No. 7, Bahadur, who is an attest- 
ing witness to the deed. On the other hand 
the defendants have examined D. W. No. 9, 


the defendant No. 
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Kedar Natb, who is a near Collateral of 
Badri Narain, as the person who acually 
paid the -money to the vendor. He has 
deposed ,that the money had been given to 
him by Gaya Dei and that it belonged to 
her. It hasbeen pointed out that the 
witness is a partisan of the lady and is the 
father of defendant No. 3, who has been 
Impleaded as a transferee of part of the 
property in suit. In view of the other cir- 
cumstances bearing on the question of 
benami to which we would presently réfer, 
we are inclined to believe D. W. No. 9, 
Kedar Nath in preference to P. W. No. 2, 
Bachchu. As a near relation of Badri 
Narain it is quite likely that he should 
have been entrusted by Gaya Dei with the 
money to get the transaction of sale com- 
pleted on’ her behalf. It is the common 
case of both parties that Badri Narain was 
possessed of considerable properties and 
had from time to time paid sums of money 
to his wives which were deposited in banks 
in their names or invested in Government 
Securities. At the time when Badri Narain 
died sums of Rs. 11,000 or Rs. 12,000 were 
standing in the name of each of his ‘two 
widows. We find therefore nothing improb= 
able in Musammat Gaya Dei being possess- 
ed of sufficient funds to enable her to pay 
this sum of Rs. 1,954 out of her.own purse; 
even if the story told by her of receiving 
sums of money from the Ranies of Ajudhia 
and Avagarh be not accepted, In any 
case we are Satisfied that there is no relia- 
ble evidence to establish that this sum of 
money belonged to Badri Narain and was 
paid by him. 

As regards the other item of Rs, 546, we 
have the statement of the defendant No, 1, 
who was examined on commission, tHat 
when she expressed the desire to buy the 
shop out of her savings her husband allow- 
ed her to appropriate the amount which 
was due to him from the vendor under 
a previous mortgage. Her statement is 
corroborated by the statement of D. W. 
No. 2, Kalapraji, and D. W. No. 9, Kedar 
Nath, who were the other persons present 
at the time. The plaintiffs have given no 
evidence in rebuttal on this point. Musam-' 
mat Tulsha Dei, plaintiff No. 1, has not 
dared to go into the witness-box to contradict 
Musammat Gaya Del. The defendant 
No. 1's statement on this point is also borne 
out by the terms of the sale deed, Ex. A-1, 
It shows that the amount due on the mort- 
gage was set off towards the consideration | 
of the sale. .When the sale deed was be- 
ing executed in favour of Musammat 
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Gaya Dei no such set off was possible, 
unless there had been an assignment of 
the mortgage money in Musammat Gaya 
Dei’s favour. 

The learned Additional Subordinate 
Judge seems also to have been influenced 
by the consideration that subsequent to 
the purchase the Municipal taxes in respect 
of the shop were paid by Badri Narain. 
This view of the learned Additional Sub- 
ordinate Judge does not appear to be borne 
out by the documents on the record. Ex- 
hibits 16 to 19 are copies of extracts from 
Demand and Collection Register of the 
Municipality showing that Badri Narain 
was paying the taxes in respect of certain 
premises within the-Municipality. There 
is nothing to connect the premises referred 
to in these documents with the shop in 
suit. Reliance has been placed upon 
Ex. 30, which is a copy of an application 
of diusammat Gaya Dei and of certain 
resolutions passed by the Tax Committee 
and the Municipal Board. If there is any- 
thing in this document which can be of 
help to the plaintiffs, it is a note thereon 
under the signature of one Ram Lautan. 
-There is no evidence to prove this note, 
and we are unable to treat it as part of 
the Tax Committee’s resolution. This in 
our opinion the plaintiffs have failed to 
prove that Badri Narain used to pay the 
taxes in respect of this shop. It was also 
pointed ‘out on behalf of the plaintiffs that 
there was no entry of the name of Musam- 
mat Gaya Dei inthe Demand and Collection 
Register. It is not denied that the Muni- 
cipal taxes are payable either by the owner 
or by the occupier. This shop was admit- 
tedly let out on rent, and there is nothing 
to show that the taxes were not paid by 
the occupier. l 

The plaintiffs have also relied on Ex. 24, 
which is an extract from the Census 
Register in which the name of Badri 
. Narain is recorded as owner of a house 
No. 73 occupied by Chunni Lal, 
tenant. There is no evidence to show the 
number of the shop in suit. Itis no doubt 
true that Chunni Lal was a tenant of the 
shop in dispute, but no question was put 
to him while he was in the witness-box, and 
no evidence has been given to show that he 
was not a tenant of any other property 
belonging to Badri Narain. 

Reliance has also been placed on Ex. A 3 
which is a sarkhat executed by one ‘Anande 


an respect of the shop in suit in favour of eclaimed 


Musammat Gaya Dei. It is pointed out 
that the name of -Gaya Dei in this sarkhat 
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appears in different ink from the rest of the 
document. The inference drawn from this 
by the lower Court is that the space where 
the name has been written was left blank 
at the time when the rest of the deed 
was written out in order to decide later 
on whether the name of Gaya Dei or of 
Badri Narain should be entered there. 
The whole argument is based on conjec- 
tures. In any case Gaya Dei being a 
pardanashin lady, and Badri Narain being 
her husband, evenif at any time an idea 
was entertained of getting the sarkhat 
in the name of Badri Narain, as suggested 
by the learned Additional subordinate 
Judge, though as a matter of fact the 
idea was never given effect to, it would 
not, in our opinion, necessarily make out 
the transaction to be benamt. 

Lastly there are two circumstances 
which seem tous tobe almost conclusive 
against the plaintiff's case. The first of 
them is that when the plaintiff No. 1 
instituted the suit for partition of the 
property belonging to her husband, she did 
not include the shop in dispute in that parti- 
tion, (see Ex. A-55, plaint in the partition 
suit). Asalready mentioned the plaintiff 
No. 1 did not enter the witness-box and 
no explanation has been given on her 
behalf for this omission. If the shop really 
belonged to her husband, a fact which 
she was in the best position to know, it 
was to be expected that it should also 
have been included in her claim for parti- 
tion with the rest ofthe properties. The 
fact of its not being so included strongly 
supports the defendants’ case that the shop 
did not belong to Badri Narain. Further 
after the partition suit was decided, the 
plaintiff No. 1, Musammat Tulsha Dei 
made an application for execution to en- 
force payment for the costs which had been 
decreed to her in the partition suit. In 
her application, Ex. A-39, she applied to 
get the said costs realised by attachment 
and sale of the shop in suit. She described 
it as a shop ‘“‘owned by the judgment- 
debtor”. This conduct of Musammat 
Tulsha Dei treating the shop as the pro- 
perty of Musammat Gaya Dei has also 
been left entirely unexplained. The learned 
Additional Subordinate Judge has brushed 
aside this evidence merelv with the remark 
that any admission of Tulsha Dei could 
not be binding on her daughter and grand- 
and 3, who 


sons, plaintiffs Nos. 2 
independently of her as 
reversioners of Badri Narain. Apart 


from its being an admission it is also re- 
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levant as evidence of her conduct and as 
such affords very important evidence on 
the question whether Gaya Dei or Badri 
Narain was the owner of the shop. One 
more piece of evidence which has not been 
referred to by the lower Court is Ex. A-2, 
areceipt of the bazar tax. It appears 
that when any sale transactions in Balram- 
pur take place one-tenth of the sale price 
has to be paid to the Bairampur estate. 
Exhibit A-2 shows that Rs. 250 were paid 
on this account by Musammat Gaya Dei. 
This isalso supported by the register of 
the Balrampur estate, Ex. D. W. No.1-1. It 
is also significant to note that the plaint 
in the partition suit Ex. A-55 shows that 
there are no Jess than thirty items of 
immovable property which were purchas- 
ed by Pandit Badri Narain between the 
years 1908 and 1919. All these purchases 
were made by him in his own name. In 
the circumstances it is difficult to under- 
siland why Badri Narain should have 
thought of getting this small item of a 
Shop in the name of Gaya Dei and not 
in hisown name. We are, therefore, un- 
able to accept the suggestion made by 
the learned Additional Subordinate Judge 
that the reason why Badri Narain obtained 
this sale deed in the name of Gaya Dei 
was that he had the reputation of being 
eorrupt. 

The result, therefore, is that having given 
our careful consideration to all the evidence 
and circumstances bearing on this 
question the plaintiffs havein our opinion 
failed to establish any sufficient grounds 
for holding the sale-deed Ex. A-1 to bea 
benami transaction. We accordingly allow 
the appealin part, modify the decree of 
the Court below and dismiss the plaintiffs’ 
claim in respect of the shopin suit. The 
rest of the decree in respect of the pro- 
miscory notes will stand. The plaintiffs 
will] get their proportionate costs in the 
lower Court and the defendants their pro- 
portionate costs in this Court. 

N. Appeal partly allowed. 
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Corrboration—Zaildars and safedposhs, evidence 


of—Valueof. l 

Where there is marpit ina village between two 
factions, relatives may possibly be inaccurate in 
their evidence and, therefore, there should be some 
corroboration of witnesses who are not independent. 
But in ordinary murders unconnected with faction 
feuds there is no reason to suspect the evidence of 
relatives. 

The evidence of zaildar and safedposhs is not to be 
discarded merely because of their position, It may 
be that in certain cases, under certain circumstances, 
their evidence may be suspected. It is impossible 
to lay down any general rule and depends upon the 
facts of the particular case, The evidence of these 
persons is exactly the same as other evidence and 
ought to be tested in the ordinary way. n 

Cr. A. from the order of the Additional 
Sessions Judge, Lyallpur at Jhang, dated 


May 3, 1934. 


Mr. H. J. Rustomji, for the Appellants. 

Diwan Ram Lal, for the Respondent. 

Judgment.—Nathu and Shera were 
condemned to death by the learned Ad- 
ditional Sessions Judge cf lLyallpur at 
Jhang for the murder of Barkhurdar. Both 
the convicts appeal and we have to consider 
the question of confirmation of the death 
sentences. 

At 2 Pr. m. on December 23, 1933, Bar- 
khurdar, who was a youth who had lately . 
left college because of his inability to pay 
fees, was praying in the mosque, in Chak 
No. 238 in District Jhang. While on his knees, 
it is alleged that the two accused entered, 
one armed with an axe and the other with 
a lathi. Shera, who,was armed with an 
axe, hit Barkhurdar twice on the neck 
with his weapon while Nathu hit him with 
his lathi knocking out his teeth. The 
unfortunate youth was killed at once. 

At the time there were other people also 
worshipping in the mosque Of these, 
Walia, Bahadur Khan, Mahabat and Kaloo 
were called as eye-witnesses. The latter, 
who had recently come tothe village as 
an apprentice of the Imam ofthe mogque, 
was sitting close by using a sewing 
machine, The Imam himself, Hazrat Shah, 
arrived shortly afterwards and was told 
what had happened and also the names of 
the accused. The father of the deceased, 
arrived just in time to see 
the culprits running away. The First 
Information Report was lodged at the thana, 
which is 9 miles away, at 5-30 r. m., the 
same evening. There was no delay in 
lodging the report. The accused abscond- 
ed but three days later were persuaded by 
their relatives to give themselves up. 
They took the Police, in the presence of the 
zaildar and safedposh, to “Shera’s own 
compound; from there’Shera produced his 
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hatchet; and, from an adjoining cotton 
field, Nathu produced his luthi. Both these 
weapons were found to be blood-stained; 
the Imperial Serclogist has reported that the 
stains are of human blood. On this evi- 
dence the learned Sessions Judge found 
both the accused guilty. 

In -this Court, Counsel has argued that 
che evidence of Kaloo ought not to be 
believed as his name was not mentioned in 
the First Information Report. This is per- 
fectly true. 
bered that Kaloo was a stranger in the 
village, and il is very likely that the eye 
witnesses did not know his name. We 
have carefully considered Kaloo's evidence 
and see no reason to discard it. The 
learned Sessions Judge is wrong in saying 
that Walia is a relation of the dead man. 
Walia, on the contrary, is a relation of the 
accused: there is no reason why he should 
give evidence falsely against them. Baha- 
dur Khan (P.. W. No. 3) is a wholly 
independent witness. He happened to be 
going from Lyallpur to his own Chak. 
His evidence is attacked for the reason 
that he might have gone by another route 
to his own village. There is no reason 
why he should have taken the other route. 
There is no difference in distance. Being 
a Muhammadan he would naturally be 
engaged in saying his prayers at prayer 
time in any mosque that happened to come 
in his way. His name was mentioned in 
the First Information Report. Mahabat is 
a relative of the deceased but, as we have 
pointed out on other occasions, there is no 
reason in a case such as this to doubt the 
evidence of the relatives of the murdered 
person. Different considerations may ap- 
ply where there is marpit ina village 
between two factions. On such occasions 
relatives may possibly be inaccurate in 
their evidence and, therefore, there should 
be some corroboration of witnesses who are 
independent. In ordinary murders 
unconnected with faction feuds there is uo 
reason to suspect the evidence of relatives. 
On the contrary, where a murder, as in 
this case, bas taken place in broad day- 
light, and itis obvious that the murderer 
has been seen, it is most unlikely that 
relatives of the deceased would implicate 
any one falsely and allow the real murderer 
to go free. 

We are satisfied that the evidence called 
for the Crown is overwhelming in strength 
and accurate in character. There is no 
reason to suppose that any false evidence 
has been given. i 
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There is another matter to which we 
ought to allude. The Police, in the search 
for the weapons which were used in this 
crime, were accompanied by the Zaildar 
and the safedposh. The learnel Judge 
says of these witnesses: “They are almost 
as. unreliable for the purposes of legal 
proof as the prosecuting agency itself”. It 
appears that this view is taken in many 
cases in this province. The correct view 
is this: the zaildar and safedposhs are 
selected because they are men of influence 
and character in the district. When relia- 
ble persons are required to assist the 
Police we do not see any reason why these 
persons should not be used. It is notorious 
that in the villages of the Punjab when 
murders are the result of faction fights it 
is extremely difficult to find any one uncon- 
nected with either faction to give evidence 
or to assist the Police in any way. If such 
witnesses appear, they are liable to be 
threatened with the blood feud. While 
we say that the evidence of zuildar and 
safedposhs is not to be discarded merely 
because of their position, it may be that 
in certain cases, under certain circum- 
stances, their evidence may be suspected. 
It is impossible to lay down any general 
rule. It depends upon the facts of the 
particular case. The evidence of these 
persons is exactly the same as other evi- 
dence and ought to be tested in the 
ordinary way. The furtber remark of the 
learned Judge with regard to the evidence 
of the prosecuting agency itself is clearly 
wrong; even the evidence of the prosecut- 
ing agency may bə perfectly good and 
legal proof. 

We are satisfied, therefore, that the con 
vietion of both the appellants was justilied 
and there can, in the circumstances of this 
case, be no alternative but to confirm the 
sentences of death. 

D Sentences confirmed 





tad 


RANGOON HIGH COURT 
First Civil Appeal No. 51 of i933 
May 14, 1934 
BAGULEY AND MAOKNEY, Jd. 
MAUNG PYU GYI AND OTHERS— 
APPELLANTS 
Versus 
V. R.M. A. L. FIRM AND oragres—~ 
RESPONDENTS 
Burmese Buddhist Law —Minor—De facto guardian 
—Powers of—Whether can encumber or dispose of 
property of ward —Succession —Ke-marriage of one 
surviving parent—Kaaitha children, rights of -—Share, 
if affected by origin of estate. 


| 


132 


Burmese Buddhist Law does not recognize 
guardians ofthe property of minors A de facio or 
a natural guardian of a Burmese Buddhist minor 
cannot validly dispose of or epcumberin any way 
the property of bis ward. To be enabled to do'soa 
person must first apply to be appointed guardian, 
and obtain the sanction of the Court under the pro- 
visions of the Guardians and Wards Act Maung 
Thin Maung v. Ma Saw Shin (1), relied on. [p. 132, 
co 


The “ kanitha “ children, on the re-marriage of 
their father, become entitled toa quarter share of the 
estate inthe hands oftheir father at the time of 
the re-marriage, and the quantum of this share is 
not affected by there being 2 or 3 to share therein, . 
It is also immaterial how the estate was acquired. 
When the surviving parent re-marries, the children 
of the first marriage are entitled to claim partition, 
and this right is a vested right. [p. 134, col. 


L] 

F.C. A. from a decree of the District 
Court, Toungoo, dated January 24, 1933. 

Mr. So Nyun, for the Appellants. 

Mr. E. W. Lambert, for the Respond- 
ents. 

Mackney, J.—The appellants are the 
children of the respondent, Maung Po 
Toke, by his first wife, Ma Thin, who died 
in November or December 1921. Ma Tin 
Htwe, the third respondent, is a daughter 
of Maung Po Toke by his second wife, Ma 
Saw Tin, whom he married about three 
months after the death of Ma Thin. In the 
suit from which this appeal arises, the first 
respondent, V. R. M. A. L. Firm sued 
Maung Po Toke, the appellants, Ma Tin 
Htwe and the D.R, P.L. S. and R. M. 
P. M. Firms for recovery of a sum of 
Rs. 22,000, due on a mortgage bond. The 
mortgage bond was executed on June 17, 
1928, by Maung Po Toke, purporting to 
act for himself and as guardian of his 
minor children. (Of these children, Maung 
Pyu Gyi is now a major). The property 
mortgaged consisted of three pieces of 
paddy land, together with a house and 
outhouses. It seems that :n the same date 
Maung Po Tcke executed another mort- 
gage of the property to P. R. P. L. 5, 
Firm and that on July 31, 1929, he sold 
the paddy lands tothe said P. R. P.L.S8. 
Firm on the understanding that they were 
to pay off the V. R. M. A. L. mortgage 
He further mortgaged the house to the P. 
R. P. L. S. Firm for Rs. 10,000. The P. 
R. P. L. S. Firm have given the R. M. P. 
M. Firm an equitable mortgage of these 
properties. 

The appellants in the lower Court plead- 
ed that their father, Maung Po Toke, had 
no authority to mortgage their share of the 
properties in question, which became 
vested in them on the re-marriage of Po 
Toke with Ma Saw Tin. Various other’ 
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matters were put in issue, but the lower 
Court in the end held that as the mort- 
gage was in the interests and for the 
benefit of the minors it was binding on 
them. The plaintiffs were granted a 
decree for sale in default of redemption, 
but liberty was given to the 7th and 8th 
defendants, P. R. P. L. 8. and R. M. P. M. 
Firm, to redeem the mortgage. The child- 
ren of Maung Po Toke by Ma Thin have 
now appealed on the ground that the lower 
Court had erred in holding that the appel- 
lants had no interest in the property and 
that the mortgage was for their 
benefit and had been validily created by 
Mavng Po Toke on their behalf. My 
learned brother, sitting as a Single Judge, 
decided in Maung Thin Maung v. Ma Saw 
Shin (1), that: 

“Burmese Buddist Law does not recognize 
guardians of the property of minors. A de facto 
or anatural guardian of Burmese Buddhist minor 
cannot validly dispose ofor encumber in any way 
the property of his ward. To be enabled to doso 
a person must first apply to be appointed guardian, 
and obtain the sanction of the Court under the pro- 
visionsof the Guardians and Wards Act.” 


This decision was affirmed by a Bench 
of this Court composed of Cunliffe, Offg. 
O. J., and my learned brother, in the 
decision in C.T. V. E. Vyravan Chettyar 
v. Ma Saw Mwe (2). In the judgment of 
Cunliffe, Offg. C. J., reference was made to 
an unreported case of Oarr, J., Ranja 
Khan v. Ma Chit (3), which expressed 
a similar view. In view of this decision 
of a Bench of this Court, with which I 
find myself in complete agreement, the 
law on this point may be taken to be 
settled, and Ido not propose to discuss it 
further. | 


It is, however, necessary in this con- 
nection to deal with a point which has 
been raised by the learned Advocate for 
the first respondent. He has drawn at- 
tention to the case of Bon Kwi v. S.K. 
R.S. K. R. Firm (4). This is a decision 
of their Lordships of the Privy Oouncil 
in a case where a Chinese Buddhist, 
resident in Burma, had died intestate in 
1917, possessed of properties in Burma. ` 
He left surviving him a Burmese wife 
and sons by a deceased Chinese wife. 


R. M. 4. L. FIRM 


(1) 146 Ind. Cas. 922; A I R 1933 Rang. €3; 11 R 
193; 6 R Rang. 125, 

(2) 149 Ind. Cas. 1076; A I R 1933 Rang. 403, 12 R 
47 


(3) 134 Ind. Cas, 214; AI R 1931 Rang. 178; Ind 
Rul. (1931) Rang. 278 ` 

(4) 121 Ind. Čas. 233; A I R 1930 P O 26; 57T A` 
38: 8 R 172: Ind. Rul, (193% P O41; 58M LJ 178; 
(1930) M W N 149; 31 L W 576 (P O). 
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The widow, without obtaining a grant of 
letters of administration, administered her 
husband's estate on behalf of herself and 
her sons. 
in 1921, mortgaged a part thereof to 
secure advances which were necessary for 
the purpose of the estate and were applied 
for its benefit. Their Lordships held that 
upon the above facts the mortgage was 
o g upon the estate. Their Lordships 
said : 

“It appears to them that whether Ohinese Ous- 
tomary Law, or the ordinary law is applicable, 
the findings that the widow Ma Kyin Yon did 
administer the estate of her deceased husband, 
for herself and the children from the death of her 
husband, and was so administering it at the date 
of the mortgage, that there was necessity for the 
borrowing, and that themoney was expended for 
the estate, are sufficient to justify the decision of 
the Courts in Burma that the mortgage was a valid 
mortgage and was binding upon the property com- 
prised therein.” 

This case was referred to by my learned 
brother in Maung Thin Maung v. Ma 
Saw Shin (1): but he was of the 
opinion that it was not entirely relevant 
to the point then in issue, as in the 
argument and in the judgment nothing 
was said with regard to the powers of a 
guardian dealing in the interests of his 
minor ward. I find on referring to the 
printed book relating to the case that 
according to Ma Kyin Yon, the widow at 
the time of the mortgage Sun Hok (since 
deceased, and the father of the three 
minor children), and Hon Leon were de- 
finitely majors. As regards the other three 
children her evidence was rather vague. 
Giving evidence in September 1924, she 
says : “Since twoor three years ago the three 
minors became adults.” The mortgage 
was executed on August |, 1921. In their 
Lordships’ judgment no reference whatso- 
ever is made tothe majority or minority 
of the children, for the point was not 
raised. Ithad been shown that Ma Kye 
-Yon was actually administering the es- 
tate for herself and the children, and it 
was on that account their Lordships held 
that the mortgage was a valid mortgage. 
The children had, it would seem consented 
to Ma Kye Yon's administration, and it 
would seem that certainly most of the 
«children, and probably all of them, were 
adults at the time of the mortgage, and 
«capable of giving consent. The facts in 
‘the present case are dissimilar. No evi- 
dence has been brought to show that the 
«mortgage was madein the interests of the 
estate or of the minor children. The 
plaintiff firm at first thought of examin- 
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ing Maung Po Tokeas a witness, but they 
subsequently change? their mind on dis- 
covering that he was not likely to give 
evidence in their favour. The only evi- 
dence offered as to the purpose of the 
mortgage is the vague statement by 
one Seidu Chettyar, who formerly was 
a clerk in P. Re P. L. S. Firm. It is 
alleged that the object of this mortgage 
was to raise money to pay off another 
mortgage dated 1925 in favour of the 
P. R. P. L. S. Firm. Seidu Chettyar says 
that this earlier mortgage was executed 
to cover old debts which had heen in- 
curred by Maung Po Toke and Ma Thin. 
A statement of this kind is obviously of 
no value whatsoever. The proprietor of the 
P. R. P. L. S. Firm himself states that he 
was not sure whether the promissory note 
for Rs. 17,500, which he says was replaced 
by the earlier mortgage, was executed in 
lieu of old promissory notes or for cash. 
It is true, however, that he admits that 
he came to Burma only in 1924, after Ma 
Thin had died. 

The mortgage deed of June 17, 1922, 
states : 

“The mortgagor has had no wife. He has been 
looking after and maintaining the minors aforesaid, 
and working for gain together with them and en- 
joying (the proceeds). Hence this debt was con- 
tracted. So, in accordance with the law of ‘Dham- 
mathats’, father Ko Po Toke, the mortgagor thereofe 
does hereby make the mortgage by taking responsibi- 
lity for the children as guardian and making them a 
party ito this document”). 

In the mortgage deed on November 
5, 1925, Ex. D, in favour of the P.R.P. L 
S. Firm, itis stated: 

“The said debtor, (i.e Maung Po Toke) 
lost his wife borrowed and took jointly with his 
elder sister Ma Pwa Shin, for burial expenses and 
maintenance expenses asumof Rs. 2,500, principal, 
under an On Demand promissory note on the 2nd 
waning of Kason 1286 B. E, from the said creditor. 
On the Mth waning of Nayon 1286,B E the said 
debtor borrowed and took principal Rs 17,500 in 
his own name under an On Demand promissory 
note. In order to pay up the amount of interest due 
for the principale aforesaid a further sum of Rs, 5,090 
is given (by thecreditor) and teken and received 
(bythe debtor) incash on the date of execution 
hereof. Forthe total amount of Rs 25,00) rupees 
twenty-five thousand only) the properties described 
below in the schedule are hereby kept in mortg- 
age + k k Bi 

There is nothing here to show that this 
debt was incurred for the benefit of the 
estate or of the minors, and the recitals in 
subsequent deeds, obviously inserted for 
embellishment, cannot carry any weighi, 
if unsupported by evidence. In my opinion 
it has not been showa that there was ne- 
cessity for this borrowing or that the money 
was expended forthe benefibof the estate. 


having 


| 
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Further I consider that even if it be held 
that Maung Po Toke was administering the 
estate and that his administration was 
for the benefit of the minors, he could not 
have had legal authority to encumber the 
estate of the minors for the reasons which 
have been set outinthe decisions of this 
Court. already referred to. It is in the 
fact that the children in the present case 
are minors or were minors atthe material 
time, that the present case differs from 
that which was before their Lordships of 
the Privy Council in Ban Kwi v. S. K. R. 
S. K. R. Firm (4). It isa difference which, 
in my opinion, forbids the application of 
that decision to this .case. 

It has further to be considered what is 
the share ofthe appellants in the estate. 
It may be noted that in the course of the 
litigation one of the minor “kanitha” chil- 
dren, MaTin Aye, has died. An appli- 
cation to bring her heirs and legal represen- 
tatives on the record was dismissed as it 
was presented out of time. This, however, 
does not affect the share to which the 
remaining “kanitha” children are entitled. 
The “kanitha” children on the re-marriage 
of their father, became entitled toa quarter 
share of the estate in the hands of their 
father at the time of the re-marriage, and 
the quanium of this share is not affected 
by there being 2 or 3 to share therein. In 
Ma Thein v. Ma Mya (5), it was held that 
onthe re-merriage of one parent after the 
death of the other the “kanitha” children 
can sue for partition ofthe estate. Again 
in Ma Shwe Yuv. Ma Kin Nyun (6), it 
was held that when the surviving parent 
re-marries, the children of the first 
marriage are entitled toclaim partition and 
that this rightis a vested right. It was 
further held that the estate subject to such 
partition is the estate held by the surviv- 
ing parent at the time of the re-marriage. 


It was remarked in this latter case: 

“If it were a question merely of the disposal of 
the interest ofthe deceased parent there seems to 
be noreason by the surviving parent should not 
receive a share. And thereseems also tobe no 
reason why, on that basis, the children should have 
no further right to ashare on the death of the surviv- 
ing parent. We think that the more correct view of 
the matter is that the family is broken up and that 
it is the family estate that is partitioned.” 

I have discussed this point, because the 
learned Advocate for the first respondent 
has suggested that the share of the 


“kanitha” children is affected by the 


(5) 118 Ind. Oas. 124; AI R 1°29 Rang. 218;7 R 
1929; Ind. Rul. (1929) Kang. 136. 

(6) 118 Ind. Oas. 630; A IR 1929 Rang. 145;7 R 
240; Ind. Rul. (1929) Rang. 278, 
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origin of the estate, 4. e., the method by 
which Maung Po Toke acquired it. This 
view is clearly erroneous. Jf one were to 
apply the rules which are relevant in a 
the result 
would be that the ‘kanitha’ children and 
indeed the “‘orasa” children would not get 
their quarter sharesof the estate. In the 
case of Ma Shwe Yu v. Ma Kin Nyun (6), a 


doubt was expressed as to whether the 
eldest child, a minor, and incapable of 
being an orasa son was entitled, on the 


re-marriage of a surviving parent, to a 
one-fourth share of the estate. In Maung 
Kyin v. Ma Kya Gaing (7), Otter, J., in 
his judgment (p. 405*) says: 

“So far as] can see, however, it was not laid down 
then, i.e, in Kirkwood v. Mg Sin (8) that majority 
must be attained by sonduring the life-time of his 
mother; though it must of course be attained 
during the lifetime of hisfather in order to found a 
claim upon the death of the latter.” 

This latter case refers, of course, to the 
claim of the eldesi son as “orasa” toa 
quarter share onthe death of his father. 
In this case, it was held that for the eldest 
child to be entitled to claim a quarter share 
on re-marriage of the surviving parent it 
was not necessary that he or she should have 
attained the age of majority while both the 
parents were alive, but it was not explicitly 
decided whether the quarter share of the 
eldest child would become vested in it if 
it had not attained majority on the re- 
marriage of the surviving parent. In 
Shwe Ywet v. Tun Shein (9), authorities are 
quoted which show that the eldest child 
does become entitled to a one-fourth share 
on the re-marriage of the surviving parent, 
even although it is “not sufficiently old to 
separate,” which, I think, may be interpret- 
ed as meaning “not having attained the 
age of majority.” It is, however, not 
necessary for us to come to a decision 
on this point, as the learned Advocate for 
the respondent has not challenged the 
right of Maung Pyu Gyi, if he was the. 
eldest child, to a quarter share on there- 
marriage of his father. 


There are four items of property which 
were mortgaged. As regards the piece of 
paddy land measuring 101-09 acres and 
the house and granary together with their 


(7) 128 Ind. Cas, 377; AI R193) Rang, 319:8 R 


96. 

(8) F4 Ind, Cas 567:4 I R 1924P O 238: 51 I A 
334; 2 R 693; 3 Bur, L J 34: 48M LJ I 290 WN 
653(P O. 

(9) 66 Ind. Oas. 538; AIR 1921 Lb B 68: 1L LB R 
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sites, it is admitted that they were in- 
herited by Maung Po Toke from his 
parents in the life-time of his wife, Ma 
Thin. As regards the piece of paddy land 
measuring 10°65 acres, it is admitted that 
this was arquired by Maung Po Toke, 
after the death of his second wife. It 
is, therefore, not property in which the 
appellants have any interest whatsoever. 
The remaining item, a piece of paddy 
land measuring 20°81] acres, is admitted 
to have been acquired by Maung Po Toke 
jointly with his wife, Ma Thin, during her 
life-time. I would allow this appeal and 
modify the decree of the District Court to 
this extent, viz., by directing that it shall 
not affect the half share of the appellants 
in the aforesaid pieces of property which 
formed part of their father's estate at the 


ae of his re-marriage with Ma Saw 
in. N 
Baguley, J—I agree that this appeal 


must be allowed to the extent mentioned 
in the judgment of my brother, and on the 
main question have really nothing to add 
to what I have already set out inthe 
two published rulings to which he has 
already referred. As however in argument 
the case of Bon Kui v. S. K. R.S, K.R. 
Firm (4), was again referred to and it 
was urged that C. T. V.E. Vyravan 
Chettyar v. Ma Saw Mwe (2), was not in 
accordance with it and Bon Kwi v. S. K. R. 
S. K. R. Firm (4), was not referred to in 
the latter judgment, I would like to add 
a note with reference to this*case and how 
it can be distinguished from C.T.V. E. 
Vyravan Chettyar v. Ma Saw Mwe (2). 
The appellants before the Privy Council 
included certain minors, Bon Kwi, Bon 
Hnaung and Bon Sein; the other minors 
were the respondents and, therefore, their 
Lordships had not got to deal with the 
question of whether they were bound by 
the acts of the quasi administratrix Ma 
Kye Yon. A casual reference to the printed 
book of the p. 34, where Ma Kye Yon's 
evidence is recorded, shows that these. 
three appellants minors atthe time of the 
appeal, were the children of Sun Hok, 
son of the deceased Ko Sit So. Sun Hok 
was alive, and it may be presumed that 
he was ofageas he was the father of three 
children, at the time Ko Sit So died. 
Ib is an elementary principle of law that 
minors cannot be bound by estoppel, 
nor can the principle of “holding out” 
be called in against them; but as Ma 
Kye Yon evidently administered the estate 
as though she had full power to adminis- 
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ter it while Sun Hok was alive, after his 


‘father’s death, if he would be estopped by 


his action in allowing Ma Kye Yon to 
administer the estate, to the same extent, 
his children after his death would be 
bound by his actions. I have no doubt 
that it was because of this that their 
Lordships who do not specifically referto 
the section, were applying, in fact, the 
principle of s. 41, Transfer of Property Act, 
and as Sun Hok has allowed Mia Kye Yon 
to hold herself out as being authorised 
to make the mortgage in question he 
would be bound by her act and through 
him his children even though minors would 
also be bound. For these reasons | con- 
sider that C. T. V. E. Vyravan Chettyar v. 
Ma Saw Mwe (2), in no sense runs counter 
to the decision of the Privy Council in Bon 
Kwv's case (4). 


N. Appeal partly allowed. 
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In cases of dispute as to the signature of a will 
the best evidence procurable that it was signed 
by the alleged testator should be furnished and 
the attesting witnesses should be called or their 
absence accounted for. Fividence that the signature 
appeared to be genuine 1s of little worth in the 
absence of satisfactory evidence by witnesses present 


when the will is purported to have besen 
signed. Ram Gopal Lal v. Aipna Kunwar (5), 
followed, 


A certified copy of a pedigree table taken from 
the khewat of a village is admissible in evidence. 
Sarju Det v, Ram Harakh (ï), referred to. 

In principle there is no difference between a 
plaint or memorandum of appeal bearing no court- 
fee stamp at all and those bearing insufficient 
court-fes, An appeal filed without a  court-fae 
stanp should not be deemed a nullity and would 
be a case for the application of s. 5, Limitation 
Act. Rajendra Prasad Bose v. Gopal Prasad Sen 
(1), followed. Bishnath Prasad v. Jagarnath 
Prasad (2), Bat Ful v. Desai Manrorbhai Bhavanidas 
(3) and WNellavadivu Ammal v. Subramania Pillai 
(4), referred to, 


F. ©. A. against the decres of the Subordi- 
nate Judge, Rae Bareli, dated February 
20, 1932. 
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Messrs. Rajeshwar Prasad and D. K. 
Seth, for the Appellants. 


Messrs. R. B. Lal, Salig Ram and Suraj 


Sahai, for the Respondents. 

Judgment.—This is an appeal against 
a judgment and decree of the learned 
Subordinate Judge of Rae Bareli, dated 
February 20, 1933, dismissing the suit 
of Sheo Shankar and Kanhaiya Lal, 
plaintiffs-appellants, for possession of 
certain plots of land and for mesne 
profits, 

The said plaintiffs are sons of one 
Parbhoo, who had a brother named 
Paragi, who pre-deceased him. On the 
death of Parbhoo the entire property left 
by him was mutated in the name of his 
widow, Musammat Ram Dei, defendant- 
respondent No. 1. The property in suit 
consists of various plots of land situated 
in different villages. The defendant- 
respondents Nos. 2 to 18 are transferees 
of different plots from Paragi, Parbhoo 
and Musammat Ram Deli. 

The plaintiffs’ case was that the property 
in suit was the joint ancestral property 
of their family and that their father, 
uncle and mother had no power to transfer 
any portion of it. They also stated that 
the transfers in favour of the differ- 
ent defendants were made without con- 
sideration and legal necessity and 
were not, therefore, binding on them, 
who as survivors of their father are 
entitled to possession of the plots in 
dispute. Some of the defendants, includ- 
ing Musammat Ram Dei did not contest 
the suit. The others raised various pleas 
in defence. They denied thatthe property 
in dispute was the joint ancestral property 
of the plaintiffs’ family and alleged that 
by a will executed by Parbhooin favour 
of his wife Musammat Ram Dei, she 
became the absolute owner of all the 
property left by her husband and that, 
therefore, the plaintiffs could not challenge 
the transfers made by their uncle, father 
and mother. There were other pleas 
based on s. 41 of the Transfer of Property 
Act, on the transfers being made for legal 
necessity, etc. 

The learned Subordinate Judge framed 
ten issues on the pleas raised by the 
defendants. He disposed of the case on 
issues Nos. 1, 3 and 4 which were as 
follows :— 


1. Is the property in suit the joint 
and ancestral property of the 
plaintiffs, their father and 
uncle ? 
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9 Did Parbhoo execute any will in 
favour of his wife as alleged by 
the defendants and was he com- 
petent to execute the same? 

3. Was Parbhoo of sound disposing 

- mind on the day of its alleged 
execution ? 

On the first issue, the Court below held 
that it was not proved that the property 
in suit was the joint ancestral property of 
the plaintiffs’ family. On Issues Nos.3 
and 4 its finding was that Parbhoo did 
execute the will set up by the defendants 
in favour of his wife Ram Dei and that 
he was of sound disposing mind at the 
time of executing it. On these findings 
the learned Subordinate Judge dismissed 
the plaintifis’ suit and did not go into 
the other issues. 

The plaintiffs have brought this appeal 
and we have to see how far the lower 
Court’s findings on which the suit has 
been dismissed are correct. 

A preliminary objection to the hearing 
of the appeal was taken on behalf of the 
respondents on the ground that the appeal 
was barred by time. The trial Court 
decided the case on February 20, 1933. 
On March 20, 1933, the appellants filed 
this appeal without any stamp and at the 
same time put in an application for 
permission to appeal as paupers. This 
application was, however, rejected by this 
Court on July 12, 1933. It may be noted 
that no orders were passed on that date 
on the appeal. The application for per- 
mission to appeal in forma pauperis was 
rejected on the ground that there was no 
reason to think that the decree of the 
lower Court was contrary to law or was 
otherwise erroneous or unjust. On August 
§, 1933, the plaintiffs tendered the requisite 
court-fee and it was accepted subject to 
any objections that the respondents might 
make asto limitation. 

It was argued before us that as ihe 
appeal filed on March 20, 1933, bore no 


.court-fee stamp, it was practically . no 


appeal at all and that the payment of 
the court-fee four or five months later 
could not revive that appeal, We are 
not prepared to accept this argument. 
It is a matter of daily practice in Courts 
that plaints and memoranda of appeals 
are filed on insufficiently stamped paper 
and the deficiency in court-fee is made 
good after the expiry of the period of 
limitation and the suit or appeal is 
treated as having been brought within 
time. In principle there "is no difference 
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between a plaint or memorandum of appeal 
bearing no court-fee stamp at all and 
those bearing insufficient court-fee. 
Exactly the same argument which is 
raised before us was advanced in the 
Patna High Court in the case 
of Rajendra Prasad Bose v. Gopal Prasad 
Sen, 115 Ind. Cas. 678 (1), but Mullick 
and Ross, JJ. after reviewing the cases of 
Bishnath Prasad v, Jagarnath Prasad (2), 
Bat Ful v. Desai Manorbhai Bhavanidas 
(3) and Nellavadivee Ammal v. Subramania 
Pillai (4), held that the weight of 
authority was against the view that the 
appeal filed with no court-fee stamp 
should be deemed a nullity. They also 
pointed out the distinction between an 
application for leave to sue as a pauper 
and an application for leave to appeal as 
such, and Ross, J. in his judgment with 
which Mullick, J. agreed, remarked :— 

“In my opinion, therefore, there is an appeal before 
the Court which was presented within the time 
limited by law: but as no part of the court-fee 
has been paid, s. 149 under which the present 
application was made, gives the Court a discretion 
to allow the payment ab any stage; and when pay- 
ment is then made, it will have the same effect 
as if it had been made in the first instance. Even 
if s. 149 had not this effect, this would, in my 
opinion, be a case for the application of 8. 5 of 
the Limitation Act.” 

We are in entire agreement with the 
view expressed in the above case and, 
therefore, hold that the appeal is not 
barred by limitation. 

Coming now to the merits of the case, 
there are two points whichrequire decision 
in this appeal. The first is whether or 
not the property in suit was the joint 
ancestral property of the plaintiffs’ 
family and the secondis whether the suit 
should fail by reason of the will said to 
have been executed by Parbhoo in favour 
of his wife Musammat Ram Dei. We take 
up the question of the will first. 

The alleged will is printed at p. 128 
of the paper book and the certified copy 
of it which was produced by the defend- 
ants is lis. B4. It purports to create an 
absolute estate in favour of Musammat 
Ram Deiin respect of the entire property 
movable and immovable which should 
be left by the executant after his death. 
With regard to thesons it says :— 

“I, the executant, have two minor sons but even 
in their minority their behaviour is not good. They 
are of loose character and so it cannot be expected 
of them thst in future they wonld be able to 
manage the property satisfactorily, rather they 

(1) 115 Ind, Oas. 678; 9 P L T 613. 

(2) 13 A 305; A W N (1891), 99. 
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would waste it, so with this end in view I have 
fully considered and thought over the matter and 
decided that if I makea will in favour of my wife, 
she will manage my property well and keep it 
and perpetuate the name of my ancestors...” 


The first objection taken by the learned 
Counsel for the plaintiffs appellants to 
this will is that the original has not been 
produced. As, however, the original of the 
will should be expected to bein the posses- 
sion of Musammat Ram Dei whois own 
mother of the plaintiffs and in view of 
the other circumstances proved in the case 
we think that the defendants can prove 
it by producing a certified copy. The 
next objection is, and we consider ita very 
valid one, that the execution of the will by 
Parbhoo has not been proved. Six witnes- 
ses, namely, D. W. No. 2,D. W. No. 3, 
D. W. No. 5, D. W. No. 6,D. W. No. 7 and D, 
W. No. 16 were produced in proof of the al- 
leged will but none of them with the ex- 
ception of D. W. No. 16 can swear that 
it was signed inhis presence by Parbhoo. 
Defendant’s-witness No. 16 is Kedar Nath, 
but his evidence does not convince us 
not only because being himself a defend- 
ant, he is a most interested witness but 
also because he makes conflicting state- 
ments on the point in question. At one 
place he stated :— 

“Parbhoo made the thumb mark on the deed. 
The will was read over to Parbhoo. It was re- 
gistered and the Sub-Registrar also read it over to 
Parbhoo " 
but in crogs-examination he said :— 

“I was not present at the time of the registra- 
tion of the will.. At about 1L or 11-30 a. m. 
left that place where the deed was being executed 
in order to file my notices and Parbhoo went to get 
his will registered. After that I did not see 
Parbboo. 1 do not know whether the deed was 
read over or not by the Sub-Registrar as I 
did not go there” 

Further on he says :— 

“If I had stated otherwise in my examination~in- 
chief, it must be wrong.” 


It is thus clear that little reliance can 
be placed on Kedar Nath’s evidence in 
proof of the fact that it was Parbhoo 
who executed the will in question. On 
behalf of the respondents reliance was 
also placed on the evidence of Bhola 
P. W.No. land Musammat Umrai D. W. 
No. l1 in proof of the alleged will. What the 
plaintiffs’ witness Bhola stated was that 
he heard that Parbhoo executed a will 
in favour ofhis wife. This statement being 
hearsay is no evidence at all. Musammat 
Umrai D. W. No. 1 is no doubt the widow 
of plaintiffs’ uncle Paragi. She speaks of 
his being taken tc Maharajganj in a 
eart “for registration of the will” but all 


13% 


that, this can’ prove is that Parbhoo was 
taken to Maharajganj a day or two before 
his death. In. fact there is other evidence 
on the record to show that he was taken 
to Maharajganj hospital for treatment. 
This does not necessarily prove that it was 
Parbhoo who execnted the willin question 
and got it registered at Maharajganj. It 
may also be noted that Musammat Umrai 
cannot but be hostile to the plaintiffs as 
she says that :— 

“Some seven or sight days ago, Jodhi Tewari 
told me that plaintiffs have attributed unchastity 
to me. 3 

The evidence produced by the defend- 
ants-respondents in proof of the will does 
not, in short, satisfy us. On the other 
hand there are circumstances which raise 
suspicions against the genuineness of the 
will. In the first place both the sons of 
Parbhoo were admittedly minors on the 
date of the will, the elder Sheo Shankar 
being at most fifteen years of age ac- 
cording to the evidence on therecord, and 
it seems very strange that Parbhoo should 
have been so convinced of their immoral 
character as to try to disinherit them. 
In the second no good reason has been 
shown why Balli the surviving attesting 
witness or Badri Prasad who identified 
the executant before the Sub-Registrar were 
not produced. In the case of Ram Gopal 
Lalv Aipne Kunwar (5) it was held by 
their Lordships of the Judicial Committee 
that in cases of dispute as to the signa- 
ture of a will the best evidence procur- 
able that it was signed by the alleged 
testator should be furnished and the at- 
testing witnesses should be called or their 
absence accounted for. Their Lordships 
further remarked that evidence that the 
signature appeared to be genuine was of 
little worth in the absence of satisfactory 
evidence by witnesses present when the 
will is purported to have been signed, 
Judging the evidence on the record about 
the will in question in this case by this 
standard, we are clearly of opinion, that 
it has not been proved. 

Wenow take up the question whether 
or not the plaintiffs have succeeded in 
proving that the property in dispute is 
their joint ancestral property. The plaint- 
iffs have produced khewats to show the 
extent of shares possessed by their alleged 
ancestors. The learned Subordinate Judge 
was of opinion, that it was not proved 
that those in whose names shares were 


(5) 69 Ind. Oas. 31, 49 I A 413; 4: A 495; A IR 
1922 P C 261;16L W 871; 31M LT 277; 270 W 
N 485; 21 A L J 402; 1 Pat. L R273 (PO. 
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recorded in the khewats were the plaint- 
iffs’ ancestors or that the plots in suits 
were comprised in those shares. As to the 
first point we think that the genealogical 
table attached to their plaint by the plaint- 
ifs has been sufficiently proved by the 
evidence of P. W. No. 1 Bhola and by the 
certified copy of the pedigree (Hix. 11) given 
in the khewat of village Chak Mirzapur. 
Bhola proves the pedigree up to Kalka and 
Gurdin whom he swears to have seen and 
the rest of the pedigree is by Ex. 11. In the 
case of Sarju Deiv. Ram Harakh18 Ind. 
Cas. 250 (6) a similar pedigree taken 
from the settlement record was held to 
be a public document and admissible in 
evidence. On the second point, however, 
we agree with the trial Court that there 
is no evidence on the record to show 
that the plots in dispute were comprised 
in the share recorded in the names of the 
plaintiffs’ ancestors. Thisis not, however, 
fatal to the entire suit of the plaintiffs. 
As we have held that the will set up 
by the defendants-respondents has not 
been proved and as it has been admitted 
before us that Musammat Ram Dei’s title 
to the property left by Parbhoo rested 
solely on that will, it follows that the 
plaintiffs are entitled to the plots trans- 
ferred by Musammat Ram Dei subject, of 
course, to the defence that the respondents 
can take up with respect to those plots. 
Asthe finding of the trial Court on the 
question of the will has been reversed, 
the case must go back to that Court for 
trial on the merits. We, therefore, remand 
the case under O. XLI, r. 23, of the Code 
of Civil Procedure. The case will be 
tried in respect of the plots of land trans- 
ferred by Musammat Ram Dei and full 
opportunity will be given to the respond- 
ents to put up all possible defences to 
the claim. Costs will abide the result, 
Order accordingly 
(6) 18 Ind Cas, 250. 
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It is desirable that in the charge so much of the 
definition of the offence should be stated as to give 
the accused clear notice ofthe èxact matter with 
which he is charged. 

Where ina case of different charges for culpable 
homicide not amounting to murder, grievous and 
simple hurt against different persons the only point 
for decision raised is whether the different accused 
gave hatchet blows, and the opinion of the assessors 
on it is simply “ guilty" or “not guilty”, the quas- 
tion raised is multifarious and indefinite and it can- 
not be said that the minds of the assessors and the 
Judge had been distinctly directed to each and 
. every one of the points which must be decided before 
conviction on the charges, 


Section 309 of the Code of Criminal Procedure 
was amended by Act VIII of 1923, and it now re- 
quires each of the assessors to state his opinion 
orally on all the charges on which the accused have 
been tried. The Judge is to record such opinion 
and for the purpose may ask the assessors such 
questions as are necessary to ascertain what their opin- 
100 18. 

Cr. A. against the order of the conviction 
and sentence passed by the Additional 
Sessions Judge, Larkana. 

Mr. Motiram Idanmal, for the Appel- 
lants. 

Mr. C, M. Lobo, Publie Prosecutor, for 
the Crown. 

Judgment.—The trial out of which this 
appeal arises begins with a charge framed 
in these terms: 

That you Naza committed culpable homi- 
cide not amounting to murder, causing 
the death of Allahdino; and you Dito 
and Attu voluntarily caused grievous 
and simple hurt to Illyas and Allah- 
dino, respectively, by sharp cutting 
weapons. 

Upon these charges the learned Judge 

raised the following point for determination: 

Whether the accused Nos. 1 and 3 gave 
hatchet blows to Allahdino 
deceased and accused No. 2, to Illyas, 
asis alleged? 

This was the only point raised. The 

opinion of the assessors was in these terms: 

Assessors Nos. 1, 2 and 3.—All the three 
accused are guilty. 

Assessor No. 4.—Only accused Nazu is 
guilty. The other two accused are not 
guilty. 

The decision of the Court was that Nazu 
accused No. lis guilty under s. 304, Indian 
Penal Code, and accused No. 2 under s. 326, 
Indian Penal Code. Accused No. 3, was 
acquitted. 

The memorandum of appeal contains this 
paragraph : 

On the whole the judgment of the learned 
Judge is clearly bad in law and on the 


facts of the case and is fit to be set 
aside, ° 


since - 
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Now, some defects in the judgment are 
patent. On theevidence which will here- 
after bereviewed, we think that the charge 
which ought to have been framed is a 
charge of murder under s. 302, Indian 
Penal Code, Butif the choice of the Ma- 
gistrate fell rather upon s. 304, he should 
have borne in mind that tbat section is 
divided intc two distinct parts. It would 
have been desirable that in the charge so 
much of the definition of the offence should 
be stated as to give the accused clear notice 
of the exact matter with which he is 
charged. 

More serious is the defect in the com- 
pliance with s. 367, Criminal Procedure 
Code. A question so multifarious and so 
indefinite as that framed by the learned 
Judge does not make it clear toa Court of 
Appeal that the mind of the assessors and 
the mind of the Judge himself has been 
distinctly directed to each and every one 
of the points which must be decided before 
a conviction on these charges can safely 
be recorded. The opinion of the assessors 
does nothing to remove the doubt which is 
raised by the form in which the point 
for decision has been proposed. Section 309 
of the Code of Criminal Procedure was 
amended by Act VIII of 1923 and it now 
requires each of the assessors to state his 
opinion’ orally on all ihe charges on which 
the accused have been tried. The Judge is 
to record such opinion and for the purpose 
may ask the assessors such questions as are 
necessary to ascertain what their opinion is. 
The record does not suggest that this sec- 
tion was present to the mind of the learned 
Judge at the time when he recorded the 
opinion of the assessors. It does not appear 
upon which of the charges the assessors 
thought each of the accused to be 
guilty nor under which part of s. 304, 
they found the accused Nazu to be liable to 
punishment. The true points for decision 
will appear from a review of the evidence, 
We are so fortunate, in this case, as to 
have an account of all that passed given by 
those who were concerned on both sides. 
Alladino is dead, but he survived long 
enough to give a statement which was 
recorded by a Magistrate of the First Class. 


Allahdino said that he was sleeping in hig. 


house when he was called out by Nazu who 
complained that Alladino's. cattle had tres- 
passed upon Nazu’s seedlings. A quarrel 
ensued in which hot words were exchanged 
on bothsides. The deposition goes on : 
Then Nazu landed a hatchet blow on me. 
First Nazu gave me the blow and then 
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Atta Mahomed gave me a hatchet 
blow, I fell down with the first blow. 
Then I got the second blow of Atta 
Mahomed. I donot know what follow- 
ed next. There was no one else except 
my brother I}lyas who too had come out 
along with me from the house. Allah- 
dino gave a hatchet blow to him. 

Illyas tells the same story but in some- 

what greater detail. He says: 

About tipahri time, while the sun was 
about to set, all the three accused came 
and gave a call to us. We went out. 
Accused Nazu told us that our cattle 
had entered their seedlings and had 
damaged them. We told them that 
the cattle did not belong to us and that 
they should send them to the pound. 
Thereupon he abused us and gavea 
hatchet blow to Alladino on the right 
side of the scalp. Acensed Attu then 
struck him down with a hatchet blow 
on the left side above the eye-brow. 
1 then raised cries, whereupon accused 
Ditto ran towards me and aimed a 
hatchet blow at my head. I raised my 
hand to prevent it, and it struck my 
hand and I fell down. All the women 
of our house came out while the accused 
were talking with us. They were pre- 
sent when Nazu abused us and the 
accused struck us down. 

Nazu’s story is in these words : 

On the day of the incident the cattle 
belonging to the complainant had tres- 
passed on my fieldsand destroyed my 
seedlings. I was driving the cattle 
towards the pound, but at the entreaty 
of the complainant I let them go. In 
the evening of the same day I was 
passing by their houses in a bullock 
cart, when suddenly Alladino and 
Iliyas and others came out of their 
house and attempted to seize my cart. 
They began fighting with me with 
lathis and hatchets. Illyas rushed at 
me to Janda hatchet blow on me. In 
defence of my life I also prepared my- 
self to deliver a hatchet blow. My blow 
landed on the hand of Ilyas. The 
blow which he intended to give me 
missed me and hit Alladino instead. 

Alladino denies everything. His state- 

ment is :— 

I took no part inthe fight. I did not give 
any blow to Illyas. Nazu met me a 
little later on the way. He told me 
about the fight and the attempted 
robbery, of the bullock cart. I only 
accompanied Nazu and caused a report 
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to be lodged with the Police about the 
robbery of the bullock cart. On that 
account the complainants have impli- 
cated me as an accused. 

Out of these affirmations and denials, 
the points which arise for determination 
are these : 

Has the Crown proved : 

(a) That Alladino died of a hatchet blow ? 

b; That that blow was inflicted by Nazu? 

iS That Nazu intended by that blow to 

cause death? or ; l 

(d) That he knew that he was likely to 

cause death ? 

(2) Hasthe defence proved that Nazu 
was acting in defence of his own life? 

These are the points raised by the convic- 
tion of Nazu. On the appeal of Dito, the 
points which arise are: 

Has the Crown proved : 

1) That Dito struck Ilyas with a hatchet ? 

ts That he thereby broke a small bone 

in the left hand? 

(3) That the hurt which he intended to 

cause was grievous? 

(4) That he received no grave or sudden 

provocation ? | 

Now, the fact that Allahdino died of a 
hatchet blow is well established by the 
medical evidence. The man received two 
blows upon the head, one of which fractured 
the frontal bone and allowed the brain to 
protrude. There is no doubt that the death 
of Allahdino, which occurred on June 13, 
was directly due to these injuries. There 
can also be no doubt that the man who 
struck Allahdino on the head with a hatchet 
and struck him with force enough to cause 
a wound such as this, must at least have 
known that he was likely to cause death. 

That the man who struck that blow was 
Nazu is amply proved by the evidence. 
Nazu himself admits that he was present 
and engaged in an affray outside Allah- 
dino’s house. Alladino himself has clearly 
affixed the blame on Nazu and he is con- 
firmed by his brother Illyas about whose 
presence at the fight there is no dispute. 

The learned Judge has attached no im- 
portance to the evidence of the women who 
also claim to have been eye-witnesses. The 
reason which he gives is that their names 
do not appear in the first information report 
and they were not produced before the 
jamadar for examination. About this point 
what the jamadar says is this: | 

Illyas told me that besides himself and 

Alladin» there was no other male, person 
present atthe time on the fight. He 
did not tell me specifically that any 
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woman was present there nor did I ask 
him about it. 

Now it is very well known that the people 
of this province are very reluctant to allow 
their womenfolk. to be dragged into Court 
and implicated in legal proceedings. There 
is nothing to excite surprise in the fact that 
the women were not produced before the 
jamadar nor does ‘the evidence given by 
the only woman who was examined appear 
to justify the manner in which it has been 
treated by the learned Judge. Rabia says: 

I, Kouri, Kaimkhatun and Siani went out 
of the house as harsh words were being ex- 
changed outside. 

She then proceeds to describe the fight 
in very much the same terms as Alladina 
and Illvas. 

The learned Judge, however, for some 
reason thought it “likely that women 
appearcd on the scene after the quarrel 
was Overin order to see the condition of 
the injured person.” For this reason he 
says ‘‘I do not, therefore, propose to take 
into consideration the evidence of Musam- 
mat Rabia.” 

The result was that the remaining three 
women were merely tendered for cross- 
examination which was declined. 

The appellant has scarcely attempted to 
argue that the conviction of Nazu for culp- 
able himicide is unsustainable. The at- 
tempt rather seemed to be to secure an 
acquittal for the second accused Dito. The 
principal reason which encouraged the 
appellant to hops for success in this under- 
taking was that the learned Judge disagree- 
ing with three of his four assessors had 
found the accused Atta Mahomed not 
guilty. Now Atta Mahomed is one of 
those who are said by Allahdino to have 
struck him a blow. There is no doubt 
that the evidence against him is very 
strong. It is argued that if he was 
acquitted then Dito is equally entitled to 
the same good fortune. 
. Now against the acquittal of Atta Mahomed 
the Crown has preferred no appeal and 
we, therefore, do not propose to enter into 
the question whether the Judge or the 
najority of the assessors took the truer 
view of his case. But even if we made 

the presumption that Atta) Mahomed had 
` enjoyed a good fortune to which he had 
no title, this would give us no sufficient 
ground for reversing a conviction rightly 
recorded against one of his fellow prisoners. 
We think that there can be no reasonable 
doubt that the, blow which broke a bone 
in the hand of Ilyas was, as Ilyas himself 
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says, struck by Dito. The man who 
strikes a blow with the edge of a hatchet 
must be supposed to intend the probable 
consequence, and the hurt which Dito did 
actually cause to Ilyas undoubtedly comes 
within the definition of grievous hurt. It 
is true that it was not until June 19 
that the Medical Officer discovered a 
fracture of the bone. But this does not 
throw any doubt upon the fact that the 
bone was fractured and that the fracture 
was due tothe hatchet blow. 

The defence set up by Nazu, that he 
was justified in what he did by one of 
the general exceptions,is a defence which 
it is the duty of the accused to sub- 
stantiate. This duty Nazu has altogether 
failed to discharge. From his own story 
it appears that he went far out of his way 
to approach the house in which Allahdino 
and Illyas resided, and it seems clear 
that the proveation came from Nazu and 
not from the other side. For these reasons 
we think that the conviction recorded 
against both the accused must be con- 
firmed. | 

It has been suggested that there is an 
unjustifiable disparity in the sentences: 
the man who killed Allahdino is to suffer 
rigorous imprisonment for no more than 
six years, and the man who broke small 
bone in the hand of Ilyas is to suffer 
imprisonment of the like kind for no less 
than four years. Now, we have already 
said that in our opinionthe charge which 
should have been preferred on this evi- 
dence is a charge of murder. We do not 
think that on the facts which have been 
found proved the sentence passed upon 
the accused No, 2 Dito is in any way in 
excess of his deserts. If it appears dis- 
proportionate, this is only because the 
sentence on his accomplice is exlremely 
lenient. We do not, therefore, think it 
necessary to reduce the sentence passed 
upon accused No. 2, nor under the cir- 
cumstances of the present case, shall we 
alter the sentence passed on accused 
No.1. The appeals will, therefore, be 


dismissed, ; 
= Appeals dismissed. 
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Tue DEPUTY COMMISSIONER, KHERI, 
as MANAGER, COURT or WARDS, 
MAHEWA ESTATE—PLUNTIFF 
VETSUS 
Pandit DAYA CHAND CHAUBEY 
AND OTHERS - DEFENDANTS 

U. P.Courtof Wards Act IV of 1912), ss. 13,8, 
13, 55—Civil Procedure Code (Act V of 1908), s 9 
—Declaration made by Local Government under 
s. 8—Validity of, whether can be questioned by 
the Civil Court Non-compliance with formalities 
under s.8—Whether intra vires—-S, 13, seope of— 
Whether affects validity of declaration under s. 8-- 
Distinction between claims of personal nature and 
claims relating to property—Whether contemplated 
by s. 59. 

“The Oivil Court is precluded by the provisions of 
s. ll ofthe U.P. Court of Wards Act from going 
behind the declaration made by the local Government. 
under s. 8 of the Act. If a declaration made by the 
Local Government under s. 8 is wholly without juris- 
diction and outside the scope of the section, it might 
be treated asa nullity, but if the Local Government 
has committed any irregularity or even illegality in 
the exercise of the jurisdiction possessed by it, 
s. 11 precludes the Civil Court from questioning the 
validity of the declaration onthe ground of such 
irregularity or illegality The effect of the “strin- 
gent provisions’ of this section is to protect all 
declarations which fall within the scope of s, 8,and 
they must therefore be treated as intra vires. In 
view of the provisions of this section the application 
of the doctrine of ultra vires, must be confined to 
declarations which are altogether outside the scope 
of a. &, and therefore void ab initio The making 
of the declaration without complying with the 
formalities laid down in 8, 8 may in one sense be 
unlawful, but such an illegality would be inira 
vires, and as such, not open to question by reason 
of the bar contained in s. 11 of the Oourt of Wards 
Act. Haji Rehemutullah Haji Tarmohamed v, 
Secretary of State for India (3), not followed, 

[Oase law discussed,] 

Section 13, U. P. Court of Wards Act, has nothing 
to do with the validity or otherwise of the declaration 
made under s8. 8. 

The terms ofs. 55, U. P. Court of Wards Act 
are perfectly general and make no distinction between 
claims relating to the property and claims of a per- 
sonal nature such asa claim for damages, 

The Government Advocate and Assistant 
Government Advocate, for the Court of 
Wards, Kheri. 

Messrs. H. Husain and M. H. Kidwai, 
for the Defendants. 


Judgment.—These are three miscella- 
neous applications made in Suit No. 1 of 
1934, pending onthe original side of this 
Court. The circumstances which have led 


to ihe making of these applications are 
briefly these: 
On February 22, 1934, Thakur Jai 


indar Bahadur Singh. Talugdar of Mahewa, 
District Kheri, and his senior wife, Sri- 
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pati Rani Raj Rajeshwari Devi instituted 
the suit registered as No. 1 of 193} on the 
original sideof this Court against 527 
persons alleging that the debts payable to 


the defendants amounting to Rs. 13,94,582-7-0 


shown in the list of creditors compiled by 
the Deputy Commissioner of Kheriin the 
course of proceedings under s. Yof the 
United Provinces Court of Wards Act (IV 
of 1912), were wrong and contained many 
fictitious items and that ther were entitled 
to damages-against the defendants for 
their having conspired to injure the 
plaintiffs. They accordingly claimed a de- 
claration that the amount of Rs. 13,94,582-7-0 
was wrong and many of theitems includ- 
ed in the said amount were fictitious and 
not binding on the plaintiffs, and also a 
decree for damages for Rs. 20,000 jointly 
and severally against all the defendants. 
On May 11, 1931, the Local Government 
published a notification in the Government 
Gazette declaring Thakur Jai Indar 
Bahadur Singh, plaintiff No. 1, as a dis- 
qualified proprietor under s. 8 sub-s. (1), 
cl. (d), sub cls, Git) and (iv) and Rani Raj 


Rajeshwari Debi, plaintiff No. 2, a dis- 
qualified proprietrix under s. 8, sub-s. 1, 
cl. (b) of the United Provinces Court of 


Wards Act. This was followed by a noti- 
fication dated May 24,1934, of assumption 
of superintendence of the Estate by the 
Court of Wards under s. 15 of the Court of 
Wards Act. On July 24,1934, the Deputy 
Commissioner of Kheri as Manager of the 
Courtof Wards made an application pray- 
ing that his name may be brought on the 
record in place of the plaintiffs. As the 
application was based onthe ground of a 
statutory devolution of which the Court 
could take judicial notice, I did not think 
it necessary to send notice of the applica- 
tion to the plaintifs, and I ordered the 
substitution to be made as prayed. On 
August 20,1934, the original plaintiffs 
made the application (No. 497 of 1934) 
alleging that the notification of the assump- 
tion of the superintendence of the Hstate by 
the Court of Wards was ultra vires and 
praying that their names should be allow- 
ed to remain on the record as plaintiffs, 
the Court of Wards being added as co- 
plaintiff. Before this application could be 
heard, the Deputy Commissioner of Kheri 
on September 12, 1931, made the applica- 
tion (No. .573 of 1934), to withdraw 
the suit. I ordered this application to be 
put up with Civil Miscellaneous Application 
No. 497 of 1934. Whenbofh these applica- 
tions cameup for hearing before me on 


C above-mentioned applications 
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September 14, 1934, it was represented on 
behalf of Thakur Jai Indar Bahadur 
Singh that he had appealed to the Local 
Government disputing the right of the 
Court of Wards to assume the superinten- 
dence of the Estate but no orders had 
been passed till then on his appeal. I 
therefore, adjourned the hearing fora 
month. On October .29, 1934, the next date 
fixed for hearing, the parties informed me 
that the appeal was still pending and I 
directed the hearing of the application to be 
fixed after the appeal had been disposed 
of by the Local Government. Now I am 
informed by both the parties that the 
Local Government has rejected the re- 
presentation made by Thakur Jai Indar 
Bahadur Singh and upheld the assump- 
tion of the superintendence of the Hstate 
by the Oourt of Wards. In the meantime 
Thakur Jai Indar Bahadur Singh and Rant 
Raj Rajeshwari Devi on December 13, 
1934, have filed another application (No. 
872 of 1934) stating the grounds on which 
they question the validity of the assump- 
‘tion of the superintendence of the Estate 
by the Court of Wards and praying that 
this question he decided before the two 
are dis- 
posed of. 

The grounds urged on behalf of Thakur 
Jai Indar Bahadur Singh and his wife 
in support of their contention that the 
assumption of management by the Oourt 
of Wards was without jurisdiction and 
ulira vires, may be summarised as 
below: 

1. That the requirements of cls. (a) 
and (b) of the proviso to s. 8, 
sub-s. 1, cl. (d), were not satisfied 
in the case; 

2. That the mandatory provisions of 
s. 4, sub-s. 2, regarding the 
proprietor being furnished witha 
detailed statement of the grounds 
on which it is proposed to dis- 
qualify him and being given an 
opportunity of showing cause why 
the declaration should not be 
made were not complied with; 
and 

3. That the inquiry under s. 9 was 
not according to law, 

The learned Government Advocate 
denies all these allegations and says that 
the very same grounds had been raised 
by Thakur Jai Indar Bahadur Singh in 
his petition to the Local Government 
and have. all been disallowed. He also 
contends that the said objections are barred 
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by the provisions ofss. 11 and 13 of the 
Courts of Wards Act. 

The learned Counsel for Thakur Jai 
Indar Bahadur Singh and Rani Rajeswari 
Devi, (who will hereafter be referred to 
as applicants) has repeatedly pressed me 
to allow him an opportunity to adduce 
evidence in order to substantiate the 
objections raised by him. In view of the 
opinion formed by me that I am pre- 
cluded by the provisions of s. ll of the 
Court of Wards Act from going behind 
the declaration made by the Local Gov- 
ernment under s. 8 I have disallowed 
this request. 

Section 11 of the Court of Wards Act 
provides thatno declaration made by the 
Local Government under s. 8 shall be 
questioned in any Civil Court. The learned 
Counsel for the applicants sought to evade 
this provision on the giound that the 
declaration in question, though it purports 
to be one under s. 8 is not so in fact 
because the necessary formalities pres- 
cribed therein have not been complied 


with. He argued that the Court must 
satisfy itself whether the declaration 
complies with the essential formalities 


laid down in the section which constitute 
a condition precedent for the making of 
the declaration. The argument proceeded 
that s. 11 cannot debar the Civil Court 
from questioning a declaration made in 
the assumed exercise of the powers con- 
ferred by s. 8, but really in excess of 
those powers. I regret I find myself 
unable to accede to these arguments. The 
entire fabric of the argument is based 
on non-compliance with the three forma- 
lities already stated. The first and third 
of them appear to me to be merely 
directory. The second might well be 
regarded as an imperative one. Where 
the legislature imposes a formality in 
mandatory language as constituting a con- 
dition to the exercise of the power, the 
Courts generally require strict adherence 
thereto. In the absence of such adherence 
the exercise of the power would be ultra 
vires. In such a case, in the absence of 
the provision contained in s. 11, it would 
have been open to the Civil Court in the 
exercise of the general jurisdiction possess- 
ed by it under s.9 of the Code of 
Civil Procedure to hold that the declara- 
tion made under s, 8 of the Court of 
Wards Act was ultra vires because of 
the imperative provisions of sub-s. (2) 
not having been complied with. Buts. 9 
Civil Procedure Code, itself makes an 
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exception in the case of suits the cognizance 
of which is either expressly or impliedly 
barred. Section 11 of the Court of Wards 
Act in my opinion provides such an 
express bar. If the Civil Courts are to 
sit in judgment over declarations made 
by the Local Government under e. $ on 
the ground that the necessary formalities 
were not complied with, s. 11 would 
become practically nugatory. It is con- 
ceivable that a declaration purporting 
to be made under s. 8 of the Court of 
Wards Act may be an absolute nullity 
in which case it can have no legal effect. 
But it seems to.me that in all other cases 
such declarations are final and cannot be 
questioned in any Oivil Court on the 
ground of non-compliance with any forma- 
lities, whether directory or imperative. 
In other words, if a declaration made 
by the Local Government under s. 8 
is wholly without jurisdiction and out- 
side the scope of the section, it might 
be treated a nullity, but if the Local 
Government has committed any irregularity 
or even illegality in the exercise of the 
jurisdiction possessed by it, s. 11 precludes 
the Civil Court from questioning the vali- 
dity of the declaration on the ground of 
such irregularity or illegality. The effect 
of the “stringent provisions” of this section 
in my opinion is to protect all declarations 
which fall within the scope of s, &, and 
they must, therefore, be treated as intra 
vires. In view of the provisions of this 
section the application of the doctrine of 
ultra vires, on which great stress has been 
laid on behalf of the applicants, must be 
confined to declarations which are altogether 
outside the scope of s. 8, and, therefore, 
vold ab initio. 

The making of the declaration without 
complying with the formalities laid down in 
s,8 may in one sense be unlawful, but 
such an illegality would be intra vires, 
and as such, not open to question by reason 
of the barcontained in s. 11 of the Court 
of Wards Act. It has not been suggested 
that the declarationin question is a nullity 
in the sense of its being altogether out- 
side the scope of the powers conferred on 
the Local Government by s. 3. I am, 
therefore, of opinion that the objections 
raised by the applicants are clearly bar- 
red by 8,11 of the Court of Wards Act, 

Reference has also been made by the 
learned Counsel for the applicants to certain 
decided cases, but none of them seem to 
help his contention. In Secretary of State 
for India in Council v, Fahamid- 
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unissa Begum (1), it was held by their 
Lordships of the Judicial Committee that 
the Civil Court has jurisdiction to review 
a decision of the Board of Revenue subject- 
ing certain lands included in the permanent 
settlement to an additional assessment 
under Act IX of 1847 and to declare the 
act of the Board ulira vires. In that cases 
it was held thatthe provisions of Act IX of 
1847 were inapplicable to the land in suit 
and the action of the Board of Revenue 
was altogether beyond the scope of their 
powers under the Act. Furthermore, s. 9 
of that Act which was relied upon asa bar 
to the jurisdiction of the Civil Court merely 
provided that no action shall lie against the 
Government or any of its officers on account 
of anything done in good faith in the 
exercise of the powers conferred by the 
Act. This provision was analogous to the 
provision contained in s. 53, sub-s. (2) of 
the Court of Wards Act, and was not at 
all parallel to the provisions of s. 11 
of this Act. This provision was intended 
only for the protection of the Government 
and its officers and did not oust the 
jurisdiction of the Civil Court regarding 
assessments made by the Board of Revenue 
= contravention of the provisions of the 
ct. 

The decision in Secretary of State for 
India in Council v. Moment (2) is quite 
distinguishable inasmuch as it was held in 
that case that the provision of the .Burma 
Act which excluded the jurisdiction of the 
Civil Court was ultra vires as being in 
contravention of the provisions of the 
Government of India Act. It is not sug- 
gested that s. 11 of the Court of Wards Act 
is ultra vires of the Local Legislature, 

In Han Rehemutullah Haji Tarmohamed 
v. Secretary of State for India (3) 
the question was whether the plaintiffs 
suit was barred by the provisions of s. 39 
of the Indian Income Tax Act (II of 1886), 
which laid down that no suit shall lie in 
any Civil Court to set aside or modify any 
assessment under the Act. It was held 
that the assessment in question was in 
contravention of the provisions of the Act 
and, therefore, ultra vires, and that the 
provisions of s. 39, had, therefore, no appli- 
cation. With all respect to the learned 
Judges who decided the case I am doubtful 

(1) 17 I A40;17 © 590: 5 Sar 591 (PO). 

(2) 18 Ind. Cas. 22; 40 I A 48; 183 ML T 583; 17 
OW N 168; (1913) M W N45; 15 Bom. L R 27; 
ALJ 49;17 OL J 194; 6 Bur.L T 1; 24 MIJI 
459: 40 039); T LBR10(PO). ` . 

(3) 92 Ind. Oas. 351; 27 Bom. L R 1507; AIR 1926 
Bom. 50. í 
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as to the soundness of the decision. But if 
the assessment in question could be regard- 
ed as altogether outside the scope of the 
Act then the decision would be quite cor- 
rect. It may be pointed out that in another 
case under the Income Tar Act a Bench of 
the Calcutta High Court, in Forbes v. 


Secretary of State for India (4), being of’ 


opinion that in making the assessment the 
Collector had acted without jurisdiction, 
held that the suit was barred by s. 39 of 
the Income Tax Act. 

In Bhagwati Prasad Singh v. Hari Har 
Prasad Singh (5), a plea wes raised about 
the suit being barred by s. 22 of the 
Bundelkhand Land Alienation Act (I of 
1903) which provides that a Civil Court 
shall have no jurisdiction in any matter 
which a Revenue Officer is empowered by 
this Act to dispose of.’ It was pointed out 
‘that the powers of the Collector under the 
.Act-extend to the granting or refusing to 
‘grant the alienation but the Collector had 

“no jurisdiction under the Act to cancel the 
sale-deed as he had done, Thus it was 
‘held that the act of the Collector was not 

+ within the scope of the Act and, therefore, 
s. 22, did not bar the suit. This decision 
does not in any way conflict with the view 
adopted by me. 

Lastly, reference was made to the deci- 
‘sion of their Lordships of the Judicial 
Committee in Narindra Bahadur Singh v. 
The Oudh Commercial Bank, Ltd. (6), which 
affirmed the decision of the late Court of the 
Judicial Commissioner of Oudh reported in 
Narendra Bahadur Singh v. Oudh Commer- 
cial Bank, Lid., Fayzabad (7). It was held by 
the Judicial Commissioner's Court that by 
reason of s. 1] of the Court of Wards Act, 
the Civil Court was debarred from entering 
into the question whether or not the action 
of the Gourt of Wards in assuming the 
superintendence of the Estate was proper. 
The learned Counsel for the applicants has 
frankly. admitted that this decision is 
directly against him. He has, however, 
laid stress on the following remarks of 
their Lordships of the Judicial Committee 
made in their judgment on appeal : 


“ In the Court below reference was made to tho 
terms of the United Provinces Court of Wards Act 


ay 26 Ind. Oas. 893; 420 151; 18 OWN 


(5) 115 Ind. Cas 650; 26 A L J 673; R9 A200 
Rev; 12 R D 312; A I R 1928 All. 511. 

(6) 64 Ind. Oas. 187;48 1 A 49i; 24 O 0183; 43 
A 418; 80 LY 387; (1922) M WN 61; 260 WN 
326; 30 M LT 118;42M L J 58; AI R 1922P01 


(P O) 
K 7) 50 Ind. Oas, 8837; 6O LJ 126; A IR 1919, Oudh 
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of 191?, and particularly to ss. 8, 11 and 19, and to 
Chap. VII, which contains ss. 53 to 60, all of which 
point to what is a stringent provision that no-one 
15 to investigate the motives or review the discretion 
of the governing body which is being dealt with, 
or to question what it has done in the Courts ” 

‘ Without proof that the proceedings of the Court 
of Wards were a nullity, their Lordships are not 
1n a position to look into the matters which have 
been sought to be discussed before them. lt ig 
enough to say that their Lordships agree with the 
judgment of the Court below.” 


It has been contended that in the passage 
quoted above their Lordships recognise the 
possibility of the proceedings of the Court 
of Wards being a nullity. The reporter's 
note of the arguments addressed to their 
Lordships by the learned Counsel for the 
appellant shows that it was urged that the 
Court of Wards had no jurisdiction to 
assume the superintendence of the Estate, 
In that case, as I have said’ before, the 
proceedings can be a nullity. But this 
remark of their Lordships does not lend 
any support to the contention of the learned 
Counsel for the applitants that the declara- 
tion is nullified by reason of non-compli- 
an with the formalities prescribed by 
Bot. 

My conclusion, therefore, is that it is 
not open to the applicants to Impeach the 
declaration made by the Local Govern- 
a under s. 8, cn ths grounds set up by 
them. 


As regards s. 13 of the Court of Wards 


` Act, it seems to me that it has nothing to 


do with the validity or otherwise of the 
declaration made under s. 8. Section 12 
of the Court of Wards Act deals with the 
assumption by the Court of Wards of 
superintendence of the property or person 
of a proprietor disqualified under s. 9, or in 
regard to whose property a declaration has 
been made under s. 10. In cases referred 
to in sub-s. (1) of that section it makes it 
obligatory on the Court of Wards to assume 
superintendence. Jn the cases referred to 
in sub-s. (2) the Court of Wards 1s allowed 
discretion whether to assume the superin- 
tendence or to refrain from assuming ib, 
Sub-section (3) also gives the Court of Wards 
a discretion in certain cases. Section 13 
which follows this section, deals with cases 
where the right of the Court of Wards to 
assume superintendence under s. 12, is 
disputed by the proprietor. Inthe present 
case the appellants question the declaration 
made under s. & It is no part of their 
case that even if the declaration under s. & 
is valid, the Court of Wards had no right 
to assume superintendence of the’ Estate. 
Tam, therefore, of opinion that the case 
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more appropriately falls under 8. 13. 
_, Lastly, it was urged that the claim for 
damages made inthe plaint is a personal 
claim, and the Oourt of Wards has nothing 
to do with it. It was argued that in such 
circumstances, the Court of Wards can re- 
present the plaintiffs only in respect of the 
claim for declaration as regards the debts 
but not as regards the personal claim for 
damages. So it was contended that the 
applicants must be retained as co-plaintifis 
with the Court of Wards. It was also 
argued that as the suit cannot be withdrawn 
in part, therefore, the whole suit must be 
tried and the application for withdrawal 
made by the Court of Wards must be dis- 
missed. 

Section 59 of the Court of Wards Act is 
as follows :—~ l 

‘ No ward shall sue or be sued nor shall any pro- 
ceedings be taken in the Civil Court otherwise than 
by and in the name of the Collector in charge of 


‘his properly or such other person as the Court of 
Wards may appoint in this behalf.” 


-~ The terms of this section are perfectly 
-general and make no distinction between 
claims relating to the property and claims 
of a personal nature. The learned Counsel 
for the applicants has based his argument 
„on the following sentence in the judgment 
a Bench of this Court in the District Board, 
Kheri v. Abdul Majid Khan (8), 


“This shows that claims of a personal nature of a 
disqualified proprietor are free to be brought and 
defended by the disqualified proprietor himself.” 


The argument ignores the remarks of the 
Bench which precede the sentence quoted 
above. These preceding remarks show that 
reliance was placed on s. 55 of the Act 
but the Bench was of opinion that that 
section did not apply to the case. On the 
contrary it was held that the Court of 
Wards in that case had retained superin- 
tendence as provided for by s. 45 of the 
Act and, therefore, the case was governed 
by s. 49, and under sub-s. (2) of that 
section only suils relating to the property 
under the superintendence of the Court of 
Wards are to be brought and defended in 
the name of the Collector. This view is 
perfectly correct. The remark quoted 
above must be confined to suits governed 
by s. 49, sub-s. (2), and has no application 
to a suit like the present which is admitted- 
ly governed by s, 99 of the Act. I must, 
therefore, overrule this contention. 

The result, therefore, is that I dismiss 
applications Nos, 497 and 872 of 1934, with 
costs, Application No. 573 of 1934 is allow- 


(8) 128 Ind. Cas, 732; 7 O W N 843 at pp. 859, 851; 
AIR1930 Oudh 434, 
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ed with coste, and Suit No, 1 of 1934 is 


dismissed as withdrawn. No order as to 
costs of the suit. A ede ok 
N. Suit dismissed. 


et 


MADRAS HIGH COURT 
Criminal Revision Case No. 606 of 1934 
(Criminal Revision Petition No. 560 of 

1934) 
October 3], 1934 
PANDARANG Row, J. 
T. SRERRAMAMURTHY—- PETITIONER 
TETSUS 
EMPEROR—Opposire PARTY , 
Penal Code (Act XLV of 1860), s 29)—Criminal 


Procedure Code (Act V of 1898}, ss. 179, 183+ Act 
committed outside British India—Annoyance to per- 


‘sons within British India—Jurisdiction of Court in 


British India to try offence, “3 

The accused conducted a marriage procession with 
music and fireworksin [french territory, He was 
charged ina British Indian: Court under s 290, 
Penal Code, on the ground that people residing in 
British territory in the vicinity of the place where the 
procession was held were disturbed : 

Held, that as' the offence was committed in French 
territory, the British Indian Court had no jurisdiction 
to try the same even though the persons who were 
annoyed by the music and fireworks lived in Britieh 
territory. Section 179, Criminal Procedure Oode, 
would not apply toa case ofthis kind. | 

Held, further, that even ifs. 179, Criminal Proce- 
dure Code would apply toa case of this kind, an 
Offenze like this could not be enquired into in 
British India without a certificate or sanction of the 
Political Agent or the Local Government of the 
place where the offence was committed, as required 
by s. 188, Criminal Procedure Code. 


Gr. R. P. under ss. 439 and 439 of the 
Gode of Criminal Procedure, 1898, praying 
ihe High Court to revise the order of the 

jourt of the Stationary Sub-Magistrate, 
Bandar, dated July 12, 1934, and passed in 
Calendar Case No. 488 of 1934. 

Messrs. K. S. Jayaramayyar and K. 
Krishnamurthy, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Order.—The petitioner in this case was 
charged by the Police with an. offence punish- 
able under s. 290, Indian Penal Code. The 
charge against him was that he committed 
a public nuisance by arranging a marriage 
procession with music and by letting off 
tire works and thereby disturbing the sleep 
of the people in the vicinity of Frenchpeta 
which is part of French territory. The ac- 
cused objected to the Magistrate's tiying 
ihe case on the ground that he had no 
jurisdiction as the alleged offence was 
committed in Frenchpeta which is part of 
French territory, and not within British 
India. The Magistrate overruled the ob- 
jection on the ground that though the scene 
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of offence is in Frenchpeta the consequence 
of the offence which formed part ‘and 
parcel of the offence had ensued in British 
territory. Apparently the learned Magis- 
trate thought that this was a case within 
the purview of s. 179, Criminal Procedure 
Code, which says that when a person is 
accused of the commission of any offence 
by reason of anything which has been done 
and of any consequence which has ensued, 


such offence may be inquired into or tried . 


by a Court within the local limits of whose 
jurisdiction any such thing has been done, 
or any such consequence has ensued. The 
learned Magistrate has failed to take notice 
of the fact that this section relates to an 
offence which is an offence by reason of 
anything that has been done and of auy 
consequence which has ensued. In the 
present case the offence is one punishable 
‘under s, 290, Indian Penal Code, and the 
public nuisancé which is made punishable 
thereby is defined in s. 268, Indian Penal 
Code. It is the doing of any actor an 
Ulegal omission which causes any injury, 
danger or annoyance to the public in the 
vicinity or which must necessarily cause 
‘such injury, obstruction, danger or annoy- 
ance. The offence consists of the doing of 
such an act or of such an illegal omission. 
. The nature of the act or of the omission is 
described in the section as being one which 
causes injury, danger or annoyance, The 
-offence is complete when an act of this 
nature is committed or when there has keen 
an illegal omission ofthis kind. ‘The fact 
that some of the persons who were an- 
‘noyed by the music and fireworks were 
living in British territory would not give 
jurisdiction to the Magistrate. Even other- 
wise, and assuming that s.179, Criminal 
Procedure Code, would apply to a case of 
this kind, there is another provision in the 
Criminal Procedure Oode, viz., s. 188, which 
provides that notwithstanding anything in 
the preceding sections of Chap. XV, no 
change in respect of any offence commit- 
ted by an Indian subject of the Crown in any 
place without or beyond the limits of 
British India shall be inquired into in 
British India unless the Political Agent, if 
there is one for the territory in which the 
offence is alleged to have been committed, 
certifies that in his opinion the charga 
ought to be inquired into in British India 
and if there is no Political Agent, ths sans- 
tion of the Local Government shall be 
required. -In this case there has been no 
such certificate or sanction of the Local 
Government, and the Magistrate had there- 
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fore, no jurisdiction or authority to inquire 
into ihe charge. The proceedings before 
the Magistrate are, therefore, quashed as 
being without jurisdiction. 

4. Proceedings quashed. 





CALCUTTA HIGH COURT 
Letters Patent Appeal No. 23 of 1933 
March 22, 1934 
Mrirar AND MCNAIR, JJ. 
SATULAL BHATTACHARJEE AND 
OTHERS—PLAINTIFFS —A PPRLLANTS 


VETSUS 
ASIRADDI SHEIKH— DEFENDANT 


— RESPONDENT 

Civil Procedure Code (Act V of 1903), 0. XLI, r. 4, 
O. XXII, r. 3—S. 100—Suit for ejectment and khas 
possession—-Title declared but no khas possession 
granted—Defendant dying during pendency of first 
appeal—Sons on record—Second appeal—One of the 
sons dying—Maintainability of appeal against whole 
decree— Finding of fact, of can be interfered with, in 
second appeal, 

A suit was brought by the plaintifs for a declara- 
tion of their title to certain lands and for recovery 
of khas possession in respect of the same, The first 
Court granted a declaration of the plaintiffs’ title 
to a fractional share in the lands in suit but 
dismissed the plaintiffs’ suit for khas possession. 
On appeal the lower Appellate Gourt - set aside 
that decision and decreed the plaintiffs’ suit in 
full. Defendant No. 1 died during the pendency 
of the appeal in the lower Appellate Oourt and 
his two sons were substituted as his heirson the 
record of the appeal. The appeal to the High 


“Court was filed on behalf of both the sons, one of 


the sons died during the pendency of this appeal 
and his heirs were not brought on the record 
within the time allowed by law. 

Held, that, O. XLI, r. 4, Oivil. Procedure Code, 
enabled one of the two heirs of {the defendant, to 
maintain the appeal from the whole decree, and it was 
competent tothe Appellate Oourt to reverse or vary 
the decree in favour of all the plaintifis or all 
the defendants as the case may be, although one of 
the defenadnts or one of the defendant's heirs 
did not join in the appeal. 

A finding of fact, arrived at by the lower Appel- 
late Court, cannot be interfered with in second 


appeal, 
L. P. A. against judgment of Patterson, J., 


dated July 28, 1933. 

Messrs. Kshitish Chandra Chakravarty, 
Panchanan Ghosal and Durga Charan; Roy 
Chowdhury, for the Appellants. 


Mitter, J.—This is an appeal under 
s. 15, Letters Patent, from a judgment 
of my learned brother Patterson, J., who 
modified the desree of ths lower Appel- 
late Court and restored the decree of the 
Munsif. Two points have been raised 
before us in respect of the appeal which 
has been praferred on behalf of the 
plaintiffs. It is first contended that by 
reason of certain events which happened, 


“ground that 


A 
` 
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the appeal before Patterson, J., should 
have been dismissed on the preliminary 
as one of the defendant- 
appellants had died during the pendency 
of the appeal in this Couit and his heirs 
were not brought on the record, and the 
appeal having abated so far as the said 
defendant was concerned, the whole appeal 
had abated. This contention did not 
prevail with Patterson, J., and he held 
that this preliminary objection must be 
overruled, and we are of opinion that the 
learned Judge was right in his conclusion 
on this part òf ‘the case for reasons to 


be detailed presently. 


“The suit out of which this appeal arose, 
was brought. by the plaintiffs, now appel- 
lants before us, for'a declaration of their 


' title to certain lands and for recovery of 
` khas possession in 


respect of the same. 
The first Court granted a declaration’ of 
the plaintiffs’ title to a fractional share 
in the lands in suit but dismissed the 
plaintiffs’ suit for khas possession. On 


. . appeal to the lower Appellate Court it 


. get aside that decision and decreed the 


Chal 


plaintiffs’ suit in full. 

It appears ihat defendant No. 1 Fedu 
Sheikh died during the pendency of the 
appeal in the lower Appellate Court and 
his two sons Asiruddi Sheikh and Mobarak 


`. Sheikh were substituted as his heirs in 


the record of the appeal in the Court 
below. The appeal to this Court was filed 
on behalf of both Asiruddi and Mobarak. 
Mobarak died during the pendency of 
the appeal to this Court and his heirs 
were not brought on the record within 
the time allowed by law. The result of 
that was that the appeal abated automa- 


-tically so far as the appellant Mobarak 


was concerned. It isstated that the effect 
of this abatement of the appeal so far 
as Mobarak was concerned, is that the 
whole appeal had abated. The preliminary 
objection is based on this ground and 
it is said that the appeal to this Court 
was incompetent and should have been 
dismissed apart from any question on the 
merits. Patterson, J., has negatived this 
objection and has relied on the provisions 
of O. XLI, r. 4, Oivil Procedure Code. 
We are of opinion that this case is govern- 
ed by the provisions of O. XLI, r. 4, which 
runs as follows: l 
“Where there are more plaintifs or more defen- 
dants than one in a suit and the decree appealed 
from proceeds on any ground common to all the 
plaintiffs or to all the defendants, any one of the 
plaintifs or of the defendants may appeal from the 
whole decree, and, therefore, the Appellate Court 
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may reveise or vary the decree in favour of all 
the plaintifis or defendants, as the cace may 
la 4 


The suit of the present plaintiffs for 
ejectment was resisted by the two sons 
of the original defendant No. 1, on 
common grounds, and it seems to us that 
the present rule enables one of the two 
heirs of the defendant, to maintain the 
appeal from the whole decree, and it is 
competent to the Appellate Court to reverse 
or vary the decree in favour of all the 
plaintiffs or all the defendants as the 
case may be, although one of the defen- 
dants or one of the defendant's heirs did 
not join in the appeal. It is contended 
that the rule only provides for a case 
where the appeal has been preferred by 
one of the defendants in which case 
although the other defendants had not 
joined in the appeal, he is entitled to 
get the benefit of the judgment. We are 
of opinion that that would be putting 
a limited construction to the provisions of 
r. 4, O. XLI. 

The view we take, has been taken by 


. Mukerji, dJ., in an unreported decision of 


this Court. Itwas cited before the learned 
Judge of this Court: Second Appeal No. 
1961 of 1930 Karimrnnessa Bibi v, Jusan 
Mondal. This view receives support also 
of a decision in the case of Somasundaram 
Chettiar v. Vatthilinga Mudaliar (1), Sir 
John Wallis, at p. 868* of the report, 
observes as follows: 

“The twentieth and the twenty-second defendants 
died after the appeal had been preferred and their 
representatives have not been brought on ‘the 
record. It has been argued that as the appeal 
has abated as regards these appellants the decree 
of the lower Oourt cannot be modified as far as 
their interests are’ concerned. The grounds of 
appeal in which the appellants have succeeded are 
common to all the appellants and we think the 
terms of O, XLI, r. 4, Civil Procedure Code, are 
wide enough to cover this case, Chiniaman v, 
Gangapat (2!, and enabie this Court to set aside 
the decree as regards the whole of the plaintiffs’ 
claim aud not merely in respect of the interest 
of those appellants whose appeals have not abated. 
Any other conclusion would leed to incongruity in 
judicial decisions on the same facts: Vide Dhut- 
talor Subbayya v. P. Subbayya (3).” 

Reliance, however, has been placed on 
a decision of this Court in the case of 
Naimuddin Biswas v, Maniruddin Laskar 
(45. The learnel Judges Cumming and 
Mallik, JJ., delivered separate judgments 
in that case. It has been pointed out 


(1) 41 Ind. Oag. 546: AT R1919 Mad. 791; 40 M 816; 
6 L W 253. . 

(2) 27 B 281; 5 Bom. L R 80, 

(3) 20M 470; 17 M LJ 219;2M LT 104, 
_ (4; 107 Ind. Cas, 726; A I R 1928 Cal. IR4, 

*Page of 40 M,~-[Hd], a 
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by Patterson, J., that there are various 
observations which appear to be in conflict 
with the observations made by him. 
Mallik, J., has laid down that the true 
test in a case of this kind, is whether it 
can be heard in the absence of the appel- 
lant who is dead, whether an appeal can 
be heard in the absence of one of the 
appellants, will depend on the nature of 
the suit and the decree made. The 
present suit is a suit for ejectment and 
the defendant in appeal can contend on 
grounds common to the other defendants 
that the whole suit should be dismissed, 
We do not see any reason to hold why 
the provisions of Ò. XLT, r. 4, should not 
cover a case of this kind. We are in 
entire agreement with the case of the 
Madras High Court in which judgment 
was delivered by SirJohn Wallis. 

The second ground relates to the merits 
of the case. Patterson, J., has agreed 
with the lower Appellate Court so far 
as the question of plaintiffs’ title is con- 
cerned. He holds that the plaintiffs have 
established their title to the entire and 
claimed in the present suit but he has 
disagreed with the Jower Appellate Court 
and has held that as the plaintiffs were 
not in possession within twelve years of 
the date of the institution of the present 
suit, the euit was barred by limitation 
In respect to the claim for khas posses- 
sion. (His Lordship then discussed the 
evidence and proceeded), In our opinion, 
therefore, it seems to us that the lower 
Appellate Court was right in the view 
which it has taken that the plaintiffs were 
in possession of the suit lands, for at 
least three years next before the present 
suit, through their tenant Arjun. This 
again is a finding of fact arrived’ at by 
the lower Appellate Court, and it is not 
permissible to this Court to interfere with 
it in second appeal. 

For these reasons, we are of opinion 
that the judgment of Patterson, J., must 
be set aside and that of the first Appel- 
late Oourt restored. It is unfortunate 
that the respondentsin thisappeal hive 
not appeared before us, but Mr. Roy 
Chowdhury and Mr. Chakravarty have 
very fairly placed the case before us. 
The appellants are entitled to their costs 
both before us and before Patterson, J. 

McNair, J.—I agree. 


D, Appeal allowed, 


LAHORE HIGH COURT 
Letters Patent Appeal No. 122 of 1928 
; July 10, 19314 
Tex Cuand AND Barve, JJ. 
GUL MOHAMMAD KHAN AND otuErs 
—APP&LLANTS 
Versus 
SABZ ALI—RESPONDENT 


Civil Procedure Code (Act V of- 1993), s. M= 


Pre-emplion decree—Price deposited —Decree realised 
by Chief Court andamount withirawn—In appeal to 
Privy Council, trial Court decree. restored — Applica- 
tion for m2sne profits from thz date of deposit to the 
date of withdrawal, if lies. 

Plaintif obtained a decrees for possession of cer- 
tain land by way of pre-emption on payment of 
Rs. 13,100, from the Oourt of ths District Judge. 
In the decres it was provided thatthe absve-men- 
tioned amount should be paid on or before a cartain 
date failing which the suit shall stand dismisssd. 
The pre-emptor deposited the amount in Court 
before that date The vendee defendant appeal- 
ed to the Chief Oourt and obtained an order 
for stay of delivery of possession to the decras-holder 
pending disposal of the appeal. The vendse's 
appeal was accepted by the Chief Oourt and the 
pre-emptor’s suit dismissed. Against this decree 
the pre-emptor went in appeal tothe Privy Council 
and his appeal was accepted. In ths meantime the 
plaintiff pre-emptor had withdrawn the amount from 
the Court. But he re-deposited it after the decision 
of the Privy Council, and in execution of their 
Lordships decree obtained possession. He also ap- 
plied under s. 141, Oivil Procedure Oode, for recov- 
ery of “mesne profits” for the period during 
which the pre-emptive price remained in deposit in 
the Court: 


i 


Held, that an application under s, 144 lay but a. 


separate suit for mesne profits was incompetent. 
Held, also, that the plaintif was entitled to mesne 

profits from the date of tha deposit to that of the 

withdrawal of the price. Deo Nandan Prasad v. Ram- 


dhari Choudhury (1), referred to. 

L. P. A. from an order of Jai Lal, J., 
dated April 11, 1928. 

Mr. Shujauddin, for the Appellants, 

Messrs. S. L. Puri and Suraj Kishen, 
for the Respondent. 

Tek Chand, J.—Ths facts of the liti- 
gation which has been given rise to this 
appeal arə as follows: On December 21, 
1914, Saba Ali Khin, respondent, obtained 
a decree for possassion of cértain land 
by way of pre-emption on pryment of 
Rs. 13,109, from the Court of tha District 
Judge, Dera Ghazi Khan. In the decree it 
wa3 provided that the above-mentioned 
amount should be paid on or before 
March 1, 1915, failing which the suit shall 
stand dismissed. The pre-emptor deposit- 
ed the amount in Court on February 17, 
1915. Ths vendes-defendant, however, 
app3aled to the Chief Court and obtained 
an order for stay of delivery of possession 
to the deeree-holder pending” disposal of 
the appeal. The vendee's appeal was accept- 
ed by the Chief Court and the pre-emp-. 
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tor’s suit dismissed on April 25, 1915. 
Against this decree the pre-emptor went 
in appeal to the Privy Council and his 
appeal was accepted, the decree of the 
Chief Court reversed and that of the trial 
Court restored. In the meantime the 
plaiatifi-pre-emptor had withdrawn the 
amount from the Court. But he re-deposit- 
ed it after the decision of the Privy Coun- 
cil, and in execution of their Lordships’ 
decree obtained possession. He also ap- 
plied under s, 144, Civil Procedure Code, 
for recovery of ‘‘mesne profits” for the 
period during which the pre-emptive price 
remained in deposit inthe Court, that is 
to say, from February 17, 1915, when it 
was ‘actually deposited in accordance with 
the decree of the trial Court, to the date 
on which it was withdrawn by him. ` 

The vendee resisted the application 
principally on the ground that s. 144 was 
inapplicable and that the remedy of the 
decree-holder (if at all) was to file a 
separate suit. He also objected that the 
amount of mesne profits claimed by the 
decree-holder was much in excess of the 
actual income of the land during tha period 
in question. 

The learned District Judge first proceed- 
ed to delerminetthe question of law as to 
whether s. 144 was applicable. By his 
order dated January 20, 1926, he answered 
this question in the affirmative holding that 
a separate suit was incompetent under sub- 
s. (2), s. 144. He then adjourned the pro- 
ceedings for recording the evidence as to 
the value of the mesne profits. Subse- 
quently, on April 6, 1927, the learned 


Judge passed an order fixing the amount . 


at Rs. 3,000, and directing the judgment- 
debtor to pay it to the decree-holder. 
From this last order the judgment-debtor 
preferred an appeal to this Court, filing with 
the memorandum of appeal copies of the 


orders passed by the learned District Judge ` 


on January 20, 1926, and April 6, 1927. 
When the appeal came up for hearing be- 
fore the learned Judge in Chambers, the 
appellant sought to attack the correctness 
of the District Judge's order dated Jan- 
uary 20, 1926, holding that s. 144 was ap- 
plicable to the case. An objection was, 
however, taken by the decree-holder- 
respondent that that order amounted to a 
decree and was appealable as such and 
that as no appeal had been filed from it 
within the period of limitation prescribed 
by law, it could not be challenged in appeal 
against the subsequent order dated April 6, 
1927. This objection was upheld by the 
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learned Judge, and he limited the appeal 
only to the question of the valuation of 
the mesne profits, and after hearing the 
appellant on the point, he dismissed the 
appeal. 

From the judgment of the learned Judge: 
in Chambers the judgmeni-debtor has 
appealed under cl. 10 of the Letters Patent.. 
and the first contention raised on his behalf 
ig that the order of the District Judge 
dated January 20, 1926, was not appealable 
tothe High Court and that he should have 
been allowed to raise the question of the 
applicability of s. 144 in the appeal against 
the final order of April 6, 1927. I do not © 
think it necessary to decide this point, for 
after hearing Counsel on the merits I am 
of opinion that the decision of the District 
Judge that the application of the decree- 
holder was properly filed under s. 144, is 
correct. 

It will be seen that s. 144 of the Code 
of 1908 is very wide in its terms. It au- 
thorises the Court, in the event of a decree 
having been varied or reversed, to give a. 
party entitled to any benefit by way of 
restitul ion or otherwise such relief by order- 
in 

‘refund of costs and payment of interest, damages, 
compensation and mesne profits, which are properly 
consequential on such variation or reversal.” 

It is also expressly laid down in sub- 
s. (2), s. 144, that no suit shall be instituted 
for the purposes of obtaining any restitu- 
tion or other relief which could be obtain- 
ed by application under sub-s. (i). No 
authority has been cited before us, which - 
would exclude from the operation of s. 144 
an application like the one before us. Fln- 
deed, it appears from the case reported as 
Deo Nadan Prasad v. Ramdhari Choudhury 
(1) that in a pre-emption case, under cir- 
cumstances somewhat similar to those of 
the present case, their Lordships of the 
Privy Council entertained applications 
under s. 144 and adjudicated on the respec- 
tive rights of the parties. I hold, there- 
fore, that the learned District Judge had 
correctly held that s. 144 applied to this 
case. 

The next question raised was that in 
this case no relief should be given, as the 
judgment-debtor had not withdrawn the 
amount which the decree-holder had de- 
posited in Court and therefore he is not 
liable to pay any compensation. But the 
money had been deposited in Court and 
(i) 39 Ind. Oas. 958; A IR 1916 PO 179; 441A 
80: 44 0675. 32M LJ 459; LP W 527,154 L 
J 375: 210 WN 786; 25 OL J 573;19 Bom. LR 
437; GL W 65; 22MLT 196 (P O ` 
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could have been withdrawn by the judg- 
ment-debtor. Indeed the decree-holder was 
anxious to take possession as he was entit- 
led to do, his title having accrued from 
the date of deposit (see O. KAT, r. l4, 
Civil Procedure Code). But it was on the 
application of the judgment-debtor that 
the Chief Court had stayed th» delivery 
of possession. Therefore at the instance 
of the judgment-debtor, the decree-holder 
was deprived of interest on his money as 
well as possession of the land, during the 
period that the amount remained in Court. 
In’ these circumstances he is bound to 
compensate the decree-holder by paying 
him the amount of mesne profits for this 
period. 

The value of the mesne profits was as- 
sessed by the District Judge at Rs. 3,C00 
and this was accepted: by the learned 
Judge in Chambers. The objection that 
the finding was based on an unproved 
report of the patwari is not correct. The 
District Judge had appointed a Local Com- 
missioner to enquire into the matter. He 
made a very full enquiry and it was on 
that report that the assessment was made 
by the District Judge. Moreover, no objec- 
tion tothe mode of proof ofthe patwari's 
report was raised before the Courts below 
and it cannot be allowed to be taken for 
the first lime before the Letters Patent 
Bench. | 

The appeal fails and I would dismiss it 
with costs. 

Bhide, J.—I agree. 

D. Appeal dismissed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 1143 of 1929 
September 11, 1934 
Brastey, O. J., AnD KING, d. 

C. KUNHAMUTTY— APLPELLANT 
versus 


THONDIKKODAN AHMAD MUDALIAR © 


AND OTHERS— RESPONDENTS 

Muhammadan Law —Wakf—Dedication for reciting 
Koran over tomb of private person, ‘whether creates 
valid wakf—Test of validity—Musalman Wakf 
Validating Act (VI of 1913), effect of. 

A dedication of properties, the income. of which 
isto be devoted merely forthe purpose of reciting 
the Koran over the tomb ofa private person, does 
not create a valid wakf under the Muhammadan Law, 
In order tbat there may be a valid warf the pur- 
peses must be charitable, and the Mussalman Wakf 
Validating Act, VI of 1913 has not effected any 
change in the law in this respect. Kaleloola Sahib 
v. Nusseerudeen Sahib (1), treated as no longer good 
law. Mazhar Husain Khan v. Abdul Hadi Khan (2), 
Fakhr-ud-Din Shah v. Kafayutullah (3), Rama- 


Naga? 
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nandan Chettiar v, Vava Lvvai Marakayar (4) and 
Majib-un-Nissa v, Abdul Rahman (A), referred 


to, 4 

S.C. A. against the deere3 of the Court 
of the Subordinate Judge, South Malabar 
at Calicut, in A.S. No. 332 of 1927, prefer- 
red against thedecree of the Court of the 
District Munsif, Parapanangadi, in O. 5, 
No. 307 of 1925. 

Messrs. Rafi-ud din Ahmad and A, RB. 
Nambiar, for the appellant. l 

Mr. K. Kuttikrishna Menon, for the Res 
pondent. 

Beasley, C. J.—The question in both the 
lower Courts was whether two documents 
(Exs. A and B) created a valid waqf. The 
trialJudge (the District Munsif) held on 
the authority of Kaleloola Sahib v. Nusseer- 
udeen Sahib (1) by which case he felt him- 
self bound, that the dedication which 
Exs. A and B evidence, namely, of proper- 


‘ ties, the income of which is to be devoted to 


reading the Koran ata private tomb is 
invalid under the Muhammadan Law; and 
unless it had been shown that the decis- | 
ion referred to abovehad been expressly 
or impliedly overruled or dissented from in 
later decisions of the Madras High Court, 
the learned District Munsif was perfectly 
correct in accepting that position ashe 
states that his attention was not drawn to 
any such decision. The learned Subordi- 
nate Judge, however, has relied upon the 
opinion expressed by Mr. Ameer Ali in his 
work on Muhammadan Law, Vol. 1, page 
351 where the correctnessof Kaleloola 
Sahib v. Nusseerudeen Sahib (1) is ques- 
tioned. He has also referred to Mazhar 
Husain Khan v. Abdul Hadi Khan (2) and 
the opinion there stated (af page 412*) of 
Banerji, J., where in dealing with Kale- 
loola Sahibv. Nusseerudeen Sahib (1) he 


states: 

“No authority was referred to by the learned 
Judes of the Madras High Court for holding acon- 
trary opinion,and I see no reason to accept it, . 
I hold that fateha expenses are a valid object of 
wakf.” : 

This, it seems tous, is a most unfortunate 
reference since the learned Subordinate 
Judge omits to observe that Stanley, C. J., 
who with Banerji, J., formed the Bench in 
that case, stated in the course of his judg- 
ment on page 404*: | 

“But as regards the expenses of fateha ceremonies 
andthe salaryof Hafiz and readers of the Koran 
Iam disposed tothink that these are not proper 
objects of wakf.” A _ 

In support of this opinion, Stanley, O.J., 


1) 18M 201. 
la) 9 Ind. Cas. 753; 33 A 400; 8 A L J 162. 


“*Pages of 33 A—[Ed | 
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refers to the view expressed by Karamat 
Hussain, J., of the same High Court in 
Fakar-ud-Din Shah v. Kafayut Ullah (8). 
We do not propose to refer to those views 
which ‘are quitesufficiently set out in the 
judgment of Stanley, C.J., on pages 404 
and 405*. Tt is difficult to understand why 
the learned . Subordinate Judge omit- 
ted all reference to the views of 
Stanley, O. J., having regard to the fact 
that the head-note clearly shows that he 
had, to say the least, doubts abcut the 
matter. It mustbe observed also that the 
facts were a good deal stronger there than in 
the present case. He then refers to Rama- 
nandan Chettiar v. Veva Lervai Marakayar 
(£. There it was held that the test of 
whether a deed was, or was not valid as a 
wakf in the cases decided before Act VI 
of 1913 (“Musalman Wakf Validating 
Act”) was that if the effect of the deed was 
to give the property substantially to charit- 
able uses, it would be valid but if the effect 
of it was to give the property in substance 
to the settlor’s family it would be invalid 
under Muhammadan law. In that case the 
charitable objects were classified under four 
heads: (1) cash doles to the pocr on the 
28th and 29th of the Ramzan month, which 
among Muhammadans is regarded as a 
holy month in which giving alms to the poor 
is enjoined as a duty, (2) distribution of 
clothes: to the poor on those days, (3) distri- 
bution of conjee to the poor on a misjid 
during the thirty days of that month 
(Ramazan), (4) performance of fatehas on 
three days of ancestors and feeding of 
friends and the poor. Their Lordships 
further point out on p. 121f that Act VI of 
1913 by s.3, expressly enacted that it shal] 
be lawful for any person professing the 
Mussalman faith to create a wakf which in 
all other respects isin accordance with the 
provisions of the Mussalman law “for the 
maintenance and support, wholly or parti- 
ally, of his family, children or descendants.” 
They add: 

“ It was not contended that this statute affects the 
precent appeal, and the following decisions of this 
Board, which their Lordships think they are bound 
to follow. clearly establish that the Muhammadan 


Law, as interpreted by the Board, does not treat such 
a gift per se asa good and valid wakf,” 


and amongst other cases Majib-un-nissa V. 


(3) 8 Ind. Cas. 578:7 A L J 1095, 

(4) 39 Ind, Cas. 235: 40 M 116: 32 M L J 101;15 
AL J Ji9.5 LW 293:(1917)M WNI180: 230L¢ 
224; 21 M1..1 215: 310 W N F2]; 1 P LW 294-19 
Bem. 1 R401; 441 A21 (PO) 

*Pages of 33 A.—[Hd.] 
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Abdul Rahim (5), and the observations o 
Lord Robertson in that case at p. 243%, are 
They are as follows: 

‘Their Lordships have, however, considered the 
question whether even assuming it to have been regis- 
tered, the deed is, according to its terms, a valid deed 
of wakf. It will be so if the effect of the deed is to 
give the property in substance to charitable uses. 
It will not be so if the effect is to give the property 
in substance to the testator's family.” ; 

It is to be observed that the accuracy of 
ihe test laid down by Lord Robertson was 
not questioned in that appeal. The effect of 


.the decision in Ramanandan Cheitiar vV. 


Vava Levvai Marakar (4), is that whereas 
Mussalman ` Wakf Validating 
Act (VI of 1918), provision for the mainten- 
ance and support wholly or partially of the 
fanily, children or descendants of a person 
professing the Mussalman faith would not 
bea valid object of wakf, that Acl validated 
such a provision and their Lordships were 
clearly of the opinion that the test laid down 
by Lord Robertson in the case referred to 
was the correct one, namely, the charitable 
purpose or purposes of the endowment. In 
view of this decision it must be conceded 
that Kaleloola Sahib v. Nusseruddeen Sahib 
(1), is no longer good law because there the _ 
performance of fateha ceremonies was one 
of the. purposes of the dedication. This, . 
however, by no means disposes of the matter, 
as the learned Sukordinate Judge certainly 
ought to have recognised, because there | is 
an all-important distinction between the 
purposes of the dedication in Kaleloola 
Sahib v. Nusserudeen Sahib (1), and the 
purposes in this case. Here the object: of 
the wakf is to read the Koran.over a tomb. 
The test laid down by Lord Robertson in 
Majib-un-nissa v. Abdul Rahim (5), when 
applied to this cage, clearly makes this dedica- 
tion invalid because it is not in substance a 
dedication to charitable use. There is no 
provision for anything more than reading 
the Koran at the tomb and no distribution 
of food or alms among the poor which the 
faicha ceremony consists of. In Mazhar 
Husain Khan v. Abdul Hadi Khan (2), there 
were fateha expenses provided for; similar- 
ly in Ramanandan Chettiar v. Veva Levvat 
Marakayar (4). This important distinction 
has been overlooked by the learned Subor- 
dinate Judge who thinks also that the fact - 
that the tomb over which the Koran is to be 
read is that of a descendant of the prophet 
and mot that of the donor, makes some 
difference. He says: 

“ Atta Beevi in whose favour these two documentg 


(3) 23 A 23} at p. 242; 281A 15; 50 WN177; 11 M 
L J 58; 3 Bom. L R 114: 7 Sar, 829 (P 0). 


*Page of 23 A—(Ed.] z 


1935 
were executed was the daughter of Syed Hussan Jafri 
Syed Alavi Koya ‘Changal of Kotinhi masque. A 
Thangal is supposed to be a direct descendant of the 
prophet.” 

The District Munsif on the other handsays: 

“Though Atta Beevi is descrited as the daughter 
ofa Thangal, there is no evidence on record to show 
that she wasa saintly or even a pions woman.” 

Unless it is to be held that reciting the 
Koran over the tomb of a Thangal is differ- 
ent from reciting the Koran over the tomb 
of any other Mussalman—and in support of 
this view there is no evidence whatsoever— 
we are quite unable to regard this as a 
distinguishing feature. Butit was contended 
by Mr. Kuttikrishna Mencn that the Mussal- 
man Wakf Validating Act (VI of 1913) 
has effected a change in the law because of 
s. 3, and the proviso thereto which read as 
follows: 

“Jt shall be lawful for any person professing the 
Mugsalman faith to create a wakf which in all other 
respects is in accordance with the provisions of 
Mussalman law for the following among other pur- 
poses:—ia) for the maintenance and support wholly or 
partially of his family, children or descendants, and 
tb; where the person creating a wakf isa Hanafi 
Mussalman, also for his own maintenance and support 
during his life-time or for the payment of his debts 

out of the rents and prefits of the property dedicated: 
' Provided that the ultimato benefit isin such cases 
expressly or impliedly reserved for the poor or for 
any other purposes recognised by the Mussalman law 
as a religions, pious or charitable purpose of a 
permanent character.” 

By reason of the proviso he argues that a 
wakf will be valid if it is religious and 
pious only and that it need not be charit- 
‘able as well because of the words “or charit- 
able’ in the proviso. We are unable to 
agree with this contention. The object of 
the Act was to declare the rights of Mussal- 
mans to make settlements of property by 
way of “wakf“ in favour of their families, 
children and descendants and to remove any 
doubts previously existing regarding the 
validity. of wakfs so created and to include 
such objecis as the latter. In our view, no 
change in the law was brought about with 
regard to the purposes, namely, “religious, 
pious or charitable.” Those purposes had 
always previously been recognised and this 
is perfectly clear from the Privy Council 
decision in Ramanandan Chettiar v. Vava 
Levvai Marakayar (4), and other cases and 
it is not right to say that the words “or 
charitable” really provide an alternative to 
“religious and pious.” On p. 124* of Rama- 
nandan Chettiar v. Vava Levvat Marakayar 


(4), Lord Buckmaster says: 

“ The trustees are, in their Lordships’ view, at the 
least bound, so far asthe funds under their control 
will permit, to make such provisions for the other 
charities a3 ip the circumstances of the case a pious 
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and charitable Muhammadan would consider reason- 
able and proper.” 

According Lo Lord Robertson the test must 
be the charitable use or uses; and even before 
Act VI of 1913 the purpose accordicg to the 
decisions had to be religious or charitable. 
The words then were exactly the same as 
they are now andit appears to us that in 
all cases upon this point the charitable 
purposes of the gift have always been stres- 
sed asthe important ones. This question 
has been considered by myself and Bards- 
well, J.in O. S. A. No. 71 of 1932 in a judg- 
ment delivered on December i9, 1933, at 
present unreported. We there held, after 
an examination ofa number of cases some 
of them relating to wakfs and one of them 
being Mazhar Liusain Khan v. Abdul Hadi 
Khan (2), before-mentioned that io create 
a valid trust for religious purposes there 
must be now, as there was then, a charit- 
able object and we see no reason whatever 
for coming to any different conclusion. In 
our view, it is quite clear that the dedication 
in question being merely for the purpose 
of reciting the Koran over a tomb of a 
private person, did not create a valid wakf 
and that the District Munsif was correct in 
so holding. It follows that this Second 
Appeal must be allowed with costs here and 
in the lower Appellate Court and the order 
of the District Munsif restored. 

A. Appeal allowed. 


RANGOON HIGH COURT 
Special Second Civil Appeal No. 173 of 
1933 
July 12, 1934 
Donx ey, J. 

M.S, CHETTYAR Firu— APPRLLANT 
versus 
5. E. BHOLAT—RESPONDENT 
Limitation Act (IX of 1993), ss. 3, 14, Sch. I, Art. 29 
—Plaint showing point of limitation on its face—. 
Point not argued—Defendants, if can raise iton 
appeal—Suit for damages for wrongful attachment 
and seizure—Time, when begins to run—Time taken 
in getting seizure declared illegal, if can be exclud- 
ed—Limitation—BH recution—peration of dseree, if 

suspended by appeal. 

When on the face of the plaint it appears that the 
suit is barred by limitation, the Court is bound to 
consider the question of limitation and to come to 
a decision thereon, whstherit israised by the de- 
fendant ornot and although the point may not have 
been argued before ths original Court, it is open to 
the defendant to raise it on appeal. Muddana 
Virayya v. Mudanna Adenna (1), distingushed, |p, 
155, eo). 1] 

In a suit for damages for the unlawful attach- 
meut and seizure of certain properties, the date from 
which time begins to run is the date ofthe seizure 
and not the date of the attachment and consequent. 
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ly, it is immaterial whether the attachment is or is 
not a continuing wrong. 

A cause ofaction is not suspended: while the 
plaintif is seeking to prove in other proceedings the 
facts upon which his cause of action depends. Ina 
suit for damages for wrongful attachment the time 
taken in getting the seizure declared illegal either 
on appeal or by other means cannot be deducted. 
.Surno Moyee vy. Shooshee Mokhee (2), Basso Kuar v. 
Dhum Singh (3), Lakhan Chunder Sen v. Madhu- 
sudan Sen (4), Nrityamonit Dassiv. Lakhan Chandra 
Sen (5), Ma Hnit v. Fatima Bibi (6), Satyanarayana 
Brahman v. M. Seethayya (7) and Pannaji Devi- 
chand v. Senaji Kapurchand (8), distinguished. [p. 
155, col. 2.] 

An original decree is not suspended by presenta- 
tion of an appeal nor is its operation interrupted 
where the decree on appeal is one of dismissal. 
Juscurn -Boid v. Pirthi Chand Lal (9) and Martand 
Mahadeo v. Dhondo Moroshwar (10), relied on. [p. 
146, col. 1.) 

Sp. S. C. A. against the decree of the 
District Court, Myingyan, dated June 24, 
1933. 

Mr. P. K. Basu, for the Appellant. 

Messrs. Rafi and P. B. Sen, for the Res- 
pondent. 

Judgment.—In my opinion this appeal 
fails on the question of limitation, and 
therefore it is unnecessary to decide the 
other points which have been raised in 
the prosecution of the appeal. The de- 
fendant-respondent, S. E. Bholat, filed a 
petition in the District Court of Myingyan 
on April 24, 1929, for the adjudication as 
insolvent of his debtor, Ayakalai Nadar, 
On May 10, 1929, he made an application 
under s. 21 (2), Provincial Insoivency Act, 
for the attachment by actual seizure of 
goods lying in his debtor's shop at 
Taungtha. This application was allowed 
‘and a warrant of attachment was issued 
and it was executed, and the goods seized 
on the same day. 

On May.16, 1929, the present appellant, 
M. S. Ponnaswamy Pillai, made an objec- 
tion, under s. 4, Provincial Insolvency 
Act, to this attachment and seizure, alleg- 
ing that the property seized had been 
sold to him sometime previously and was 
in his possession as his own property at 
the time of the seizure. At the same time 
he and some other creditors of the debtor, 
Ayakalai Nadar, joined with the latter in 
objecting to the latter’s adjudication. The 
question of the adjudication of Ayakalai 
Nadar and the appellant’s objection to the 
attachment and seizure of these goods were 
heard and decided together, and after a 
prolonged hearing, by a judgment dated 
February 10, 1931 the learned District 
Judge rejected the respondent's petition 
to adjudicate Ayakalai Nadar, and also 
held that the property seized was the 
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property of the appellant, and ordered the: 
removal of the attachment. l : 
On May 8, 1931, Civil Miscellaneous 
Appeal No. 70 of 1931 of this Court . was 
instituted by the respondent. Ib was against ~ 
the dismissal of his petition to adjudicate _ 
Ayakalai Nadar. The present appellant 
was joined as a respondent in this appeal 
because he had objected to the adjudica- 
tion. There was no appeal against the 
order of the learned District Judge hold- 
ing that ths property attached and seized 
was the property of the appellant and 
removing the attachment thereon. On Ja- 
nuary’ 11, 1932, this appeal was dismissed 
by a Benchof this Court. On April 27, 
1932, the appellant instituted suit No. 9 
of 1932 of the Sub-Divisional . Court of 
Myingyan against the respondent, claiming 
damages for the unlawful attachment and 
seizure of these properties and it is out 
of this suit that the present appeal arises. 
The appellant was partially successful 
before the Sub-Divisional Court, but on 
appeal to the District Court his suit was - 
dismissed. 


All the above dates, so far as they are . 
relevant to the question of limitatation, 
are seb out in the appellant’s plaint gin 
this suit, and in para. 9 thereof, in order 
to prevent the operation of the provisions 
of the Limitation Act, he called in aid the 
proceedings subsequent tothe attachment . 
and seizure of the goods in the District 
Court and in the High Court, and set up 
that he was entitled to deduct the time 
spent in prosecuting these proceedings, 
On behalf of the appellant a preliminary ` 
objection has been raised that the question 
of limitation could not be considered by the 
District Court on appeal, and also cannot 
be considered by this Court on second ap- — 
peal, because the point was abandoned by 
the respondent in the original Court. No 


doubt, it is stated in the judgment of the 


learned Sub-Divisional Judge that the 
question of limitation in the suit before 
him was abandoned by the defendant, 
that is, the present respondent, but act- 
ually it was mentioned by the respondent 
in his written statement, and the question ` 
is included by implication in the first 
issue framed in the suit, which is “Is 
the suit maintainable?” But, however that 
may be, in my opinion, the provisions of 
s, 3, Limitation Act, are applicable to the 
present case, and therefore if was incum-. 
bent upon the Sub-Divisional Court, of 
its own motion, to consider the question 
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of. limitation whether it was abandoned 
by the defendant or not. Consequently, 
even though the respondent did not argue 
this point before the original Court, it was 
open to him to raise it on appeal. 

As authority for the proposition that 
the point could not be raised on appeal 
because it has been abandoned in the 
original Court, learned Counsel for the 
appellant has cited the case of Muddana 
Virayya v. Mudanna Adenna (1), but this 
case is clearly distinguishable from the 
present case, for the question of limitation 
there depended upon the determination of 
certain issues of fact and the allegations 


of fact necessary to show that the case” 


was out of time were not proved by the 
defendant; in the present case, on the 
contrary, all the relevant dates necessary 
to determine the question of limitation are 
set out in the pleadings. When on the 
face of the plaint it appears that the suit 
is barred by limitation, the Court is bound 
to consider the question of limitation and 
to come to a decision thereon, whether 
it is raised by the defendant or not, but 
where it may appear on the evidence ad- 
duced in the case on either side, that the 
suit is out of time, if the plea of limita- 
tion is not taken and the facts necessary 
for the determination of the question 
are not pleaded and consequently are 
not in issue, in such a case the Court 
is not in a position to see that the matter is 
out of time and therefore, if the plea is not 
raised oris abandoned by the defendant 
the Court cannot act upon it, nor can it be 
taken up on appeal. 

It is admitted that the article of the 
Limitation Act relevant to the present 
suitis Art. 29, Sch. I, which is as fol- 





lows:— 

For compensation for 

wrongful seizure of} One The date of 
movable property| year. seizure, 


under legal process. 





One argument which has been raised on 
behalf of the appellant is that the attach- 
ment of property is acontinuing wrong 
and that therefore, time does not begin 
torun until the attachment ceases, but it 
seems tome that there isno force at all 
in this argument for the date from which 
time begins torun is not the date of the 

(1) 121 Ind. Cas. 205; A I R 1830P 0 38; Ind. 
Rul. (1936) P* 6 29; 31 L W 176,32 Bom. LR 499; 


51 C L J136; 58 M.L J 245; (1930) MV 
ao. 4 (1930) MW N 60 
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attachment, but the date of the seizure. 
In this case the date of the seizure was 
May 10, 1929, and thesuit was not instituted 
until April 24, 1932, and therefore, the 
suit of the plaintiff-appellant was on the 
face of it, out of time by a period of nearly 
two years. 

However, on behalf of the appellant it is 
urged that he is entitled to deduct the 
period from the date of his objection to 
the attachment, that is May 16, 1929, to the 
date of the final order of this Court in 
Civil Miscellaneous Appeal No. 70 of 1931 
that is January 1], 1932. It is admitted 
that the provisions of s. 14, Limitation Act, 
whieh is the section of the Limitation Act 
“under which the time spent in the pro- 
secution of another proceeding can be 
excluded arenot applicable to the facts 
ofthe present case but it is urged that 
when the matter out of which the plaintiff's 
cause of action arises is the subject- 


matter of any proceeding before the 
Courts, then limitation is suspended 
during the pendency of that proceed- 


ing. 

The cases on which learned Counsel for 
the appellant relies as authority for this 
proposition are Surno Moyee v. Shooshee 
Mokhee (2), Basso Kuar v. Dhum 
Singh (3), Lakhan Chunder Sen v. Muham- 
mad Sen (4), Nrityamont Dassi v. Lakhan 
Chandra Sen (5), and Ma Hnitv. Fatima 
Bibi (6). In my opinion, however,’ the facts 
of all these cases are plainly distin- 
guishable from those of the present case 
and they areno authority for holding that 
a cause of action is suspended while the 
plaintiff is seeking to prove in other pro- 
ceedings the facts upon which his cause 
of action depends, and that is the argu- 
ment which has been advanced on behalf 
of the appellant in this case. 

In Satyanarayana Brahman v. M. 
Seethayya(7), it has been held that no 
equitable grounds for suspension of a 


(2) 12M1A244;11 WRPO5; 2 BLRPO 
10: 2 Suther 173; 2 Sar. 421 (PU). 

(3) 11 A47;15 I A 211;5 Sar. 260; 12 Ind. Jur. 
450 (P 0). 

(4) 35 O 209;70 LJ 59; 12 O W N 326, 

(5) 33 Ind Oas. 452: AIR 1916 PO 9%; 43 C 660; 
20 O W N 522; 30 MLJ 529; (1918)1 M WN 
332: 3 L W 471; 18 Bom. L R418; 240 LJ 1; 20 
M LT10(P O). 

(6) 101 Ind. Cas. 414; 5 I A 145; 5 R 233; 52M 
L JATI; A IR197 P099; 52 MJ. J 579; 23 Bom. 
L R 863,4 OWN 517; 310 W N 839; (1927) M 
W N 489: 26 L W 429 {P O). 

(7) 100 Ind. Cas.776; A I R 1927 Mad, 597; 50 M 
417; (1927) M W N 160; 25 L W 423; 52 M L J 396; 
39M LT 116, 
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cause of action can be added to the pro- 
visions of the Limitation Act and in 
Pannaji Devichand v. Senaji Kapurchand 
(8), it has been held that Art. 29, Limitation 
Act, applies to all cases where specifie 
movable property is actually seized 
and that the starting point of limitation 
is the date of actual seizure and the time 
taken in getting the seizure declared 
illegal eitheron appeal or by other means 
cannot be deducted. This last authority 
definitely concludes the case against the 
appellant. 

But, whatever view may be taken as 
to the suspension on equitable grounds of 
the appellant's cause of action, it appears 
to me tobe clear that such period of 
Suspension must, in any event; have ended 
on February 10, 1931, when the learned 
District Judge passed his order declaring 
the appellant to be the owner of the 
property seized and ordering the removal 
of the attachment. In Juscurn Boit 
v. Pirthichand Lal (9), at p. 679* their Lord- 
‘ships of the Privy Council observed that 
under Indian law and procedure an original 
decree is not suspended by presentation 
of an appeal nor is its operation interrupt- 
ed where the decree on appeal 
is one of dismissal. Tho case of 
Martand Mahadeo v.Dhondo Moreshwar (10) 
is to the same ' effect. Moreover, the 
correctness of the learned District Judge's 
decision as regards the removal of the 
attachment of the appellant's property 
was not raised in Civil Miscellaneous 
Appeal No. 70o0f 1931 and for this reason 
also the time spentin prosecuting this 
appeal cannot bejdeducted. Consequently, 
even allewing that the argument on behali 
of theappellant regarding the suspension 
ofhis cause fof action, is wholly correct, 
the appellant's suit was out of tims for at 
the latest, time began to run from 
February 10,1931, and his suit was not 
instituted until April 27, 1932, 

This appeal], therefore, fails and is dis- 
missed with costs, Advyccate’s fee in this 
Court ten gold mohurs. 


D. - Appeal dismissed. 

(8) 126 Ind. Oas. 721; A I R 19:0 Mad. 635; 53 M 
621; (1930) M W N 305; 31 L W 675; Ind. Rul, 
(1930) Mad, 913; 59 M L J 859. 

(9) 50 Ind. Cas. 444; AIR 1918 PO 151:461 A 
523; 46 0670; I7A L J 5!4; 36 M L J-557: 230 
WN 721; 21 Bom. LR 632; (1919) M W N 258: 
300 LJ 71; 26M L TRI: 19 L W 416 


(P 0). 
(10) 61 Ind. Cas. 34; A IR 1931 Bom. 84; 45 B 
582: 23 Bom. LR 69 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1912 of 1932 
July 12, 1934 
TEK CHAND AND Barns, J. 
MADAN GOPAL AND ANOTITER — 
DEFENDANTS - APPELLANTS 
versus 
SHEWAL DASS—PLAINTIFF — 


RESPONDENT 

Companies Act (VII of 1913), e, 4—“ Association" 
—"Carrying on" business - Company of more than 20 
persons and not registered, legality of —Suit by third 
party against such association—-Civil Procedure Code 
(Act Y of 1903), 0. XXX—Scope of. 

Section 4, Companies Act, requires that the as- 
sociation should be ‘carrying’ on a business. The 
expression ‘carryingon business' implies some con- 
tinuous control of the business by the association, 

The parties who were the proprietors of wool 
factories entered into a pooling contract by virtue 
of which they sgreed to work the factories in a 
certain manner and to share the total profits in certain 
proportions. The contract was for a period cof § 
years. Defendant No. | was to work his factory 
for the first 24 years and defendant No, 3 forthe 
next 24 years, The plaintiff and defendant No. 2 
had the option of working their factories or not 
as they pleased, but if they worked the factories, 
they were bound to share profits with the other 
parties to the contract according to. the terms 
thereof. The parties who worked their factories, 
were bound to submit their accounts of the earnings 
to the other parties: 

Held, that the parties to the contract did not con- 
stitute any partnership or association and were 
not carrying on any businss3 jointly within. s.4 
of the Companies Act. 

Section 4 of the Companies Act is mandatory 
and lays down inter alia that no partnership 
consisting of more than 20 persons shall be formed 
for the purpose of carrying on any business other 
than banking unless it is registered as a company 
under that Act, Any company, partnership, or 
association formed in violation of the provisions of 
s, 4 isan ‘illegal’ body and its existence cannot, 
therefore, be recognised by law. Mewa Ram v. Ram 
Gopal (1), and Akola Gin Combination v. Northcote 
Ginning Factory (2), referred to. 

Although a suit by a third party against the 
members of an illegal association is maintainable 
in certain circumstances, it would not be maintain- 
able if the plaintiff knew of the illegal character 
of the association and was himself a particeps 
criminis, 

Order XXX, of ths Civil Procedure Code, relating 
to suits by and against ‘firms’, assumes that the 
so-called ‘firm’ is legally constituted and has no 
bearing on the question of the maintainability of 
a suit against an ‘illegal’ association. h 

S.C. A. from the decree of the Addi- 
tional District Judge, Ferozepore, dated 
August 8, 1932. 

Mr. J. L. Kapur, for the Appellants. 

Mr, Shamair Chand, for the Respond- 


ent. 


Judgment.—Civil Appeal No. 1912 of 
1932 and Civil Revision No. 82 of 1932 
arise out of the same cise and will be 
disposed of together. . : 

On July 31, 1927, the „parties to this 
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case who are proprietors of wool factories 
at Wazilka in the TFerozepore District 
entered into’ a pooling contract by virtue 
of which they agreed to work the factories 
1n a certain manner and to share the 
total profits in certain proportions.’ The 
contract was for a period of 5 years. 
. Defendant No. 1 was to work his factory 
for the first 24 years and defendant 
No. 3 for the next 24 years. The plaint- 
iff and defendant No. 2 had the option 
of working their factories cr not as they 
pleased, butif they worked the factories, 
they were bound to share profits with 
the other parties tothe contract accord- 
Ing to the terms thereof. The parties 
who worked their factories, were bound 
to submit, their account of the earnings 
to the other parties. The plaintiff alleged 
that defendants Nos. 1 to 3 were working 
their factories, but had refused to render 
accounts after ihe dates specified in 
the plaint and to give him his share of 
the profits. | 

The défendants admitted the execution 
of the contract." On behalf of the ‘Om 
Press’ Company defendant No. 2, it was 
pleaded that it consisted of more than 20 
members and not being registered as requir- 
ed by s. 4 of the Indian Companies Act, no 
sult could be maintained against ib. 
Defendants Nos. 1 and 3 pleaded that 
the contract was tantamouut to creation 
‘of a monopoly and was, therefore, un- 
enforceable. They also alleged that the 
plaintiff had himself committed breach 
of the terms of the contract and was not 
entitled to sue. 

The trial Court upheld the objection 
that the suit was not maintainable as 
against the ‘Om Press’ and directed its 
name to be struck off from the defen- 
dants; but it decided the other issues in 
favour of the plaintiff and granted him 
a preliminary decree for accounts against 
defendants Nos. 1 and 3. From this 
decree both parties appealed to the District 
Judge, who affirmed the decision of the 
_ trial Court. Defendants Nos. 1 and 3 
have now come up to this Court in 
second appeal, while the plaintiff has 
filed a petition for revision of the order 
of the trial Court holding that the suit 
[a maintainable against defendant 

0, 2. 

As regards the plaintiff's petition for 
revision, the contention of his learned 
Counsel was that the suit as framed was 
maintainable against the ‘Om Press’, 
though that association admittedly con- 
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sisted of more than 20 persons and was 
not registered as required by s. 4 ofthe 
Indian Companies Act. In support of 
this contention, the learned Counsel 


‘relied on the provisions of O. XXX of 


the Civil Procedure Code, relating to suits 
by and against ‘firms’. But those provis- 
ions evidently assume that the so-called 
‘firm’ is legally constituted and do not 
seem to have any bearing on the ques- 
tion of the maintainability of a suit 
against an ‘illegal’ association. Section 
4 of the Indian Companies Act is manda- 
tory and lays down inter alia that no 
partnership consisting of more than 20 
persons shall be formed for the purpose 
of carrying on any business other than 
banking unless it is registered as a com- 
pany under that Act. There is ample 
authority for the proposition that any 
company, partnership, or ‘association 
formed in violation of the provisions of 
s. 4 ‘is an ‘illegal’ body and its existence 
cannct, therefore, be recognised by law:. 
(cf. Palmer’s Company Law, 15th edition 
at pages 411-12, Mewa Ram v. Ram Gopal 
97 Ind. Cas. 90(1), and Akola Gin Combina- 
tion v. Northcote Ginning Factory 26 Ind. 
Cas. 613. (2)). The learned Counsel 
Jor ihe plaintiff was not able to cite 
a single authority. I have, therefore, no 
hesitation in holding that the suit ag 
framed was not maintainable as against 
the ‘Om Press’. The next point urged 
by him was that the individual members 
of the association at any rate could he 
sued and the plaintiff should have been 
allowed to amend the plaint so as to 
bring these members on the record, It 
will be convenient to deal with this 
question after dealing with the points 
raised in the appeal filed by the 
defendants. 

The first point raised in the defendants’ 
appeal was that the four proprietors of 
wool factories, who entered into the 
‘pooling’ contract dated July 31, 1927, 
were themselves an ‘illegal’ partnership 
or association within the meaning of s. 4 
of the Indian Companies Act and hence 
no member of the partnership or associa- 
Lion could sue the others on the basis of 
that contract. ‘This point was not raised 
in the Courts below; but it was urged 
that it was patent on therecord and being 
a point of law could be entertained even 
at this stage. The point being a novel 


1) 97 Ind, Oas. 90;48 A735; 24 AL J 777; AIR 
1 


1926 All. 991. 
(2) 26 Ind, Qas, 613 at p. 617, 
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one and of Some importance, the learned 
Judge in Chambers before whom this 
second appeal first came up for hearing, 
has referred the appeal to a Division 
Bench. 

The decision of the above point must 
rest on the terms of the contract between 
the parties. The main question for con- 
sideration is whether the four parties to 
the contract formed any ‘partnership’ or 
‘association’ for ‘carrying on business’ 
within the meaning of s. 4 of the Indian 
Companies Act. Now it is true that the 
deed speaks of the parties to the contract 
as ‘partnere’; but this fact by itself is of 
little or no significance; for what we have 
to see is the legal effect of the terms of 
the deed and this cannot obviously be 
affected by the loose phraseology used in 
the document. Section 4 of the Indian 
Partnership Act defines ‘partnership’ as 
a relation between persons 
agreed to share the profits of a ‘business 
carried on by all or any of them acting 
for all’. In the present instance the 
. parties certainly agreed to share the profits 
but it does not appear that there was 


any ‘business’ carried on by all or any. 


one of them acting for all. The four 
partners were left to manage their own 
factories and no partner had any right to 


interfere with the management of the 


factories of the other partner. It is true 
that certain restriclions were imposed 
on the running of the factories. For 
intsance, it was incumbent on defendant 
No. 1 and defendant No. 3 to keep their 
factories running for certain periods and 
so forth; but this fact by itself cannot, in 
my opinion, convert these factories into a 
joint business carried on by all. There 
was no attempt whatsoever to sei up any 
joint management by the appointment of 
any managing committee or officers to 
act on behalf of all the partners and in 
this aspect the present case is clearly 
distinguishable from Akola Gin Combination 
v. Northcote Ginning Factory (2), on which 
the learned Counsel for the appellants main- 
ly relied. In that case there was a Syndicate 
consisting of 18 factories, the object of 
which according to the Memorandum of 
Association was to work the ginning 
factories of the members jointly for the 
benefit of all. The agreement contemplat- 
ed meetings of the association being called 
from time to time and a Secretary and 
Treasurer were appointed to manage its 
affairs. The suit itself was instituted on 
pehalf of the Syndicate. 
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The learned Counsel for the defendants - 
appellants urged that the four parties to 
the contract even if they did not constitute 
a ‘partnership’ in law, might be looked 
upon at least as an ‘association’ within 
the meaning of s. 4. But this will not 
to any extent for 
s. 4 of the Indian Companies Act is as 
follows: 

“(1) No company, association or partnership con- 


sisting of more than ten persons shall be formed 
for the purpose of carrying on the business of 


‘banking, unless it is registered as a company under 


this Act, or is formed in pursuance of an Act of 
Parliament or some other Act of the Governor- 
General in Council, or of Royal Oharter or Letters 
Patent, 

(2) No company, association or partnership 
consisting of more than twenty persons shall be 
formed for the purpose of carrying on any other 
business that has for its object the acquisition of 
gain by the company, association or partnership 
or by the individaal members thereof, unless it is 
registered as a company under this Act or is 


formed in pursuance of an Act of Parliament or 


some other Act of Governor-General in Council, or 
of Royal Charter or Letters Patent.” 


It will appear from the above thats. 4 
also requires that the. association should 
be ‘carrying on a business.’ As stated 
above, it does not appear from the terms 
of the contract in the present case, that 
the parties thereto intended to carry on 
any business jointly. The expression ‘carry- 
ing on business’ implies, I think, some 
continuous control of the business by 
the association, but the agreement does 
not seem to provide for any control by 
the association as such. All that the agree- 
ment does is to impose certain restrictions 
on the business to be carried on by each 
partner in consideration of his getting a 
share in the combined profits of all the 
factories. If the business was intended 
to be carried on jointly, the parties to 
the contract would have been liable to 
share their losses as wall. But it is 
very significant that the agreement 
makes no provision for sharing of 
losses. 

In view of all the facts stated above, it 
seems to me that the parties to the con- 
tract did not constitute any partnership 
or association and were not carrying on 
any business jointly ands. 4 ofthe Indian 
Companies Act is, therefore, no bar to 
the maintainability of the suit by the 
plaintiff, as against defendants Nos, 1 


and 3. | 
The next point urged by the learned 
Counsel for the defendants-appellants 


was that as the suit could not proceed 
against the ‘Om Press’, it was not main- 


tao? 
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tainable against the other defendants also 
as the suit was one for an account and 
the rights and liabilities of the parties in 
respect of that account were inter-depend- 
ent. But his contention seems to be 
devoid of force. The agreement between 
the parties no doubt provides for the 
sharing of the total profits in certain 
proportions but this division does not 
seem to be necessarily dependant on the 
profits of all the factories being brought 
together. It is important to bear in mind 
in this’ connection that the agreement does 
not provide for the losses being shared. 
Consequently, the agreement in effect gives 
each party to the contract a right to a 
certain share in tbe profitsof the factories 
belonging to the other parties. - The learned 
Counsel for the defendants-appellants was 
unable to show any good reason why in 
the circumstances of the case the 
plaintiff could not be allowed to claim 
his share in the profits of the factories 
of defendants Nos. 1 and 3 independently 
of any share in the profits of the ‘Om 
Press’ to which he may be entitled. I 
.5ee, therefore, no valid objection to the 
preliminary decree against the defen- 
dants Nos.1 and 3 passed by the Courts 
below. 

I shall now deal with the remaining 
question raised by the learned Counsel 
for the plaintiff, viz., whether the plaintiff 
. should be allowedto amend the plaint 
and to sue the individual members of 
the ‘Om Press’ instead of suing that press 
as an association. It is true that the 
Court has wide powers in this respect, 
but in view of all the circumstances, I 
do not think this is a fit case for allowing 
an amendment at this stage. In the 
trial Court the plaintiff persisted in his 
_ contention that the suit was maintainable 
against the ‘Om Press’ as an association 
and it was only when he had failed in 
the trial Court, that he made a request 
for amendment for the first time in the 
lower Appellate Court. Besides, the 
proposed amendment is likely to give rise 
to some complicated issues, which do not 
affect the liability of the defendants- 
appellants. The ‘Om Press’ is admittedly 
an illegal association. The contract was 
with the ‘Om Press’ as an association 
and it does not give the names 
of the members of the association 
when the contract was entered into. The 
“members .of the association have been 
tluctuating and ib would be a matter for 
consideration whether members, who joined 
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subsequently could be held liable. Lastly, 
although a suit by a third party against 
the members cf an illegal association is 
maintainable in certain circumstances, it 
has been held that it would not be 
maintainable if the plaintiff knew of 
of the illegal character of the association 
and was himself a particeps criminis. 
(Vide Lindley on Partnership, 9th edition, 
page 140). It will, therefore, be necessary 
to see if the plaintiff knew of the illegal 
character of the association when he 
entered into the contract. Lastly, it will 
have to be considered whether the members 
of the ‘Om Press’ could also claim their 
share in the profits of the other parties 
to the contract by way of a set-off. In 
view of these facts, if seems preferable 
that the plaintiff should be left to proceed 
against the members of the ‘Om Press’ 
separately, if he is advised to do so. 

On the above findings, I would dismiss 
both the appeals and the petition for 
revision, and leave the parties to bear their 
own costs, ` 

D. Appeal dismissed, 


BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 985 
< of 1933 
February 27, 1934. 
Mirza, J. 
KODOOMAL JETHANAND WADHWA 
-—DEFENDANT— APPLICANT 


VETSUS 
HIRANAND VISHINDAS—Pvatntireg 
— RESPON DENTS 

Bombay High Court (Original Side) Rules, 1930, 
r. 875—Civil Procedure Code (Act V of 1908), O. 1IT, 
r. lL—Attorney of High Court—Whether can file 
appearance on behalf of client for limited purpose 
only—Altorney filing appearance in pending suit— 
Duty to act for client throughout proceedings. 

The party who wishes an attorney to appear on his 
behalf and to relieve him of the necessity of filing 
an appearance in person cannot be allowed to makea 
convenience of the machinery of the High Court by 
authorising the attorney to act for a limited purpose 
only. Neither O. II], Oivil Procedure Code, nor any 
of the Bombay High Court Rules (Original Side), 1930 
has the effect of authorizing an attorney of the High 
Court to file an appearance fora limited purpose only 
in an ordinary cause under the original civil juris- 
diction of the High Court, The attorney cannot be 
allowed by the use of such device to obviate the 
nevessity of obtaining under the High Court Rules 
a discharge from the Court ora Judge of the obliga- 
tion he is under to act for the party till the termina- 
tion of the proceedings. 

Rule 875, Bombay High Court Rules (Original 
Side), 1930, contemplates that the attorney who files 
his appearance on behalf of a litigant in a pendin 
suit is to act for him throughout those proceedings 
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unless prior to bis withdrawal he has obtained a 
discharge by an order of the Ccurt or a Judge. 


Mr. J.H. Vakeel, for the Applicant. ` 
Mr. N. P. Engineer, for the Respon- 
denis. 


Judgment.— This is a notice of motion 
taken out cn behalf of defendant No. Z 
applying for an order that an order made 
by this Courton December 14, 1933, so far 
asit relatesto defendant No.2, may be 
vacated and the plaintiffs’ notice of motion 
dated August 4, 1933, on which that order 
was made, be dismissed as against 
defendant No. 2. The notice of motion 
dated August 4, 1933, was against both the 
defendants to this suit. It was for an 
order that the defendants and each of them 
be restrained by an order and injunction 
of this Courtfrom proceeding with a certain 
suit which was filed against the plaintiffs 
in the Court of the District Judge at 
Quetta in so far as that suit related to the 
contracts which were the subject-matter of 
this suit and/or the accounts between the 
parties in respect thereof and/or from filing 
or proceeding with any other suit which 
the defendants or any of them might 
contemplate against the plaintiffs in 
respect of the contracts, the subject-matter 
of this suit and/or the accounts between 
the parties in respect thereof. This notice 
of motion was duly served on defendant 
No.2 on August 25, 1933. It came on for 
argument before Mr. Justice Rangnekar on 
September 21, 1933, when defendant No. 2 
did-not appear and defendant No. 1 only 
appeared. Defendant No. 1 raised a 
contention that he was an agriculturist. 
within the meaning of the Dekkhan 
Agriculturists’ Relief Act and the sult and 
proceedings could not, on that account, be 
maintained. The plaintiffs did not apply 
for the notice of motion to be made 
absolute against defendant No. 2 who was 
absent, because of this contention on behalf 
of defendant No. 1 under the Dekkhan 
Agriculturists’ Relief Act. The learned 
Judge referred the matter to the Commis- 
sioner to ascertain and report the income of 
defendant No. 1 from agricultural and non- 
agricultural sources respectively, during a 
certain period. Pending reference to the 
Commissioner the notice of motion stood 
‘adjourned sine die. Defendant No. 1 
absconded from Bombay and did not proceed 
with the reference before the Commissioner. 
Thereupon, the Commissioner made a 
yeport to the effect that there were no 
materials before him on which to say what 
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the income of defendant No. 1 from 
agricultural and non-agricullural sources, 
respectively, was, and the onus being on 
defendant No.1 to show what his income 
was he had failed to discharge that onus. 
The plaintiffs’ attorneys thereafter applied 
to the Prothcnotary to have the notice of 
motion brought on before the Commercial 
Judge as this suit has been filed as a 
commercial cause. The notice of motion 
came before me asthe Commercial Judge 
on December 14, 1933, when defendant No.2 
did not appear and defendant No. 1 
appeared by Counsel and applied for an 
adjournment on the ground that the time 
allowed for filing exceptions to the Commis- 
sioner’s report had not tillthen expired. I 
refused the application and made the 
notice of motion absolute against both the 
defendants. - + 

Prior to December 14, 1933, Mr. Karanee, 
who was already an attorney on the record 
for defendant ‘No. 1,had,on December 11, 
1933, filed an appearance in this Court in 
this form:— ; 

“Please enteran appearance on behalf of the 2nd 
defendant in the above suit for the purpose of only 
obtaining directions on the Chamber Summons taken 
out by the plaintifs." i 


After filing this appearance, Mr. Karanee 
appeared before me in Chambers on behalf 
of both the defendants on certain directions 
which were given on the Chamber Summons 
for directions. He did not call my atten- 
tion to the fact that he was ‘appearing for 
defendant No. 2 for a limited purpose only. 
It does not appear that in filing this 
appearance Mr. Karanee called the alten- 
tion of the Prothonotary to its unusual 
nature, and it does not appear that he 
informed Messrs. Payne & Oo., who are 
attorneys on record forthe plaintiffs, that, 
he was acting on behalf of defendant No. 2 
for this limited purpose only. There seems 
to be no warrant under the Civil Procedure 
Code or the High Court Rules or the 
practice of this Court for this limited kind 
of appearance by attorneys in an ordinary 
cause in the list as the present case 15. 
Rule 875 of the High Court Rules is in this 
form:-—— 

“No attorney shall be at liberty to withdraw from 
the conduct of any suit or matter without a written 
order for that purpose from the Court or a Judge 
thereof, and shall be responsible for court-fees until 
such order is filed " i 

Therule, in my judgment, clearly con- 
templates that the attorney who files his 
appearance on behalf of a litigant in a 
pending suit is to aot for him throughout 
those proceedings unless prior to his with- 
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drawal he has obtained a discharge by 
an order of the Court or a Judge. Rule 116 
of the High Court Rules is in this form :-— 
_ “The defendant, shall, on or before the day fixed 
in the writ of summons for the filing of his written 
statement, if such be called for, or otherwise before 
the date fixed for his appearance, file with the 
Prothonotary and Senior Master an appearance; in 
default of this the suit will be set down as un- 
defended. ........” 


This rule, too,in my judgment contem- 
plates that the appearance once filed is to 
remain in force ‘until the proceedings are 
over. The party who wishes an attorney 
to appear on his behalf and to relieve 
him of the necessity of filing an appear- 
ance in person cannot be allowed to make 
a convenience of the machinery of this 
Court by authorising the attorney to act 
for a limited purpose only. 

Mr, Vakeel,on behalf of defendant No. 2, 
has relied upon O. III of the Civil Pro- 
cedure Code. Order. III, r.1, provides as 
follows :— 

“Any appearance, application or act in or to any 
Court, required or authorised by lew to be made 
or done by a party in such Oourt, may, except 
where otherwise expressly provided by any Jaw for 
the time being in force, be made or done by the 
party in person, or by his recognized agent, or by 
a pleader appearing, applying or acting, on hi 
behalf......... ý 

This rule is intended primarily for the 
mofussil Courts. I do not agree with 
Mr. Vakeel's contention that it has the 
effect of authorizing an attorney of this 
Court to file an appearance for a limited 
purpose only in an ordinary cause under 
the Original Civil Jurisdiction of this Court. 
The attorney cannot, in my judgment, be 
allowed by the use of such device to 
obviate the necessity of obtaining under 
the High Court Rules a discharge from 
the Court ora Judge ofthe obligation he 
is under fo act for the party till the 
termination of the proceeding. Unless a 
proper case for discharge is made out, 
it is conceivable that the Court or a Judge 
may refuse the discharge and thus compel 
the attorney to continue to act for the 
party on whose behalf he has filed an 
appearance. Order III, r.4 (1), on which 


reliance is placed by Mr. Vakeel, is as 


follows :— 

“No pleader shall act for any person in any Court, 
unless he has been appointed for the purpose by 
such person by a document in writing signed by 
such person or by his recognized agent or by 
some other person duly authorized by or undera 
power-of-attorney to make such appointment.” 


In relying upon O. IIE, r. 4, Mr. Vakeel : 


was under am impression that defendant 
No. 2 had authorized Mr. Karanee to act 
on his behalf only for the purpose of ob- 
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taining directions in Chambers on the Gham- 
ber Summons for directions. But it has 
transpired from a letter, dated January 11, 
1934, written by Mr. Karanee to the Pro. 
thonotary, that on December 11, 1933, he 
had received a warrant from defendant 
No. 2 to acl unconditionally on his behalf 
in respect of the present proceedings. But 
at that date as he represented also defen- 
dant No. i he thought that there might 
thereafter arise a conflict of interest 
between the two defendants in the suit 
and he might have to apply for a dis- 
charge from acting for one or the other 
of them. He had, therefore, used his 
own discretion to appear on behalf of 
defendant No. 2 for the limited purpose of 
obtaining directions only. 

On December 19, 1933, Mr. Karanee 
obtained an order discharging him from 
acting on behalf of defendant No. 1. On 
January 29, 1934, he filed a fresh appear- 
ance on behalf of defendant No. 2in this 


ee enter an appearance on behalf of the 
second defendant in the above suit limited until 
and exclusive of the hearing of ths suit." 

In my opinion both this and the previous 
appearance filed by Mr. Karanee are 
improper and should be disallowed. 

The contention on behalf of defendant 
No. 2is that on December 14, 1933, Mr. Ka- 
ranee was nob defendant No. 2's attorney 
and defendant No. 2 had no notice that the 
notice of motion was to be argued on 
that date. The notice of motion was first 
argued on September 21, 1933, when 
defendant No.2 was properly before the 
Court. Knowledge of the order then 
made must be imputed to him although 
he was absent. The notice of motion 
having been adjourned sine die, defend- 
ant No. 2, in my opinion, was under a 
duty to keep a diligent watch on the 
boards of this Court for the notice of 
motion to appear for final disposal. If 
he did not authorise an attorney of this 
Court to keep such a watch on his behalf, 
he ought to have done it personally. He 
cannot take advantage of his own negli- 
gence if he has failed to keep a watch 
on the boards of this Court. _ 

[His Lordship after discussing the merits 
of the application, vacated the order made 
against him on December 14, 1933, s0 as 
not to give defendant No. 2 any cause of 
com planit. 

a ) | Order vacated, 
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AJODHYAPRASAD SUKHANAND 
_ AND OTHERS - DEFENDA NTS—RESPONDENTS 

Uoniempt of Court—Notice of motion~ Whether 
a proceeding of a criminal nature—Receiver appointed 
by Court— Obstruction to—Order appointing Receiver 
Service of, on person committing contempt, if to de 
proved—Cuwvil Procedure Code (Act V of 1908), ss, 2 
(14), 36-—-Order on notice of motion—Hzxecutability— 
Jurisdiction—Person residing outside jurisdiction but 
within British India—High Court's power to hear 
notice of motion against him—Notice of motion— 
Service of—Necessity—Bombay High Court (Original 
Side) Rules, 1920, r. 340. 

A noticeof motion for contempt of Court is a 
proceeding of a criminal nature and it is obligatory 
on the party who applies to the Court to state tha 
precise acts complained of in the notice of motion. 
goer: Waman (1), referred to [p. 163, col. 


Lhecase of interference with or obstruction toa 
Receiver appointed by the Court is treated asa 
contempt of a criminal nature, Therefore, the fact that 
the order appointing him was improperly procured 
isi no Justification for interference or ‘disturbance 
to his possession. The Court jealously guards the 
possession of its officer, and therefore cases in which 
an action of ejectment is brought against a Receiver 
without the leave of the Court that appointed him 
or taking forcible possession of estates of the rents 
and profits of which a Receiverhas been appointed, 
or by issuing without the leave ofthe Courta 
sequestration of the profits of a living of which a 
Receiver has been appointed previously, or levying an 
execution upon partnership assets in the possession 
of a Receiver or taking management out of his hand 8, 
are considered contempts of a criminal nature. It 
18 not necessary to prove that the ordef appointing 
the Receiver was served on the person committing 
the contempt. lt isenough if he was aware of the 
appointment of the Receiver and that to his know- 
ledge the Receiver had taken possession of the pro- 
perty with which he had attempted to interfere, 
Fripp v. Bridgwater and Taunton Canal Company 
(8), referred to, [p. 164, cols. 1 & 2; p. 165, col. 1.] 


Section 36, Civil Procedure Code, isnot limited 
to orders made only under the Code, but is applicable 
to all orders which could be included in the defini- 
tion of the term “order” as defined in s. 20144). An 
order made on a notice of motion is an order within 
the meaning ofs 2 (14) and can be executed under 
5.36. [p. 166, col. 1] 


If the Court has jurisdiction to make an order, it 
has necessarily jurisdiction toenfoice the order 
and thejlawdoes;not allow its machinery to be 
clogged in this respect. [p. 166, col. 1.] 


& Rule 340, Bombay High Court (Original Side) Rules, 
which isapplicable to all notices of motion does not 
in terms provide that when the notice of motion is 
lodged withthe Prothonotary and Senior Master it 
‘becomes a process of the Court. Therefore, in spite of 
the fact that a notice of motion is so lodged under this 
rule, it continues to be a notice given by one party to 
the other and it does not acquire the ‘character ofa 
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process of the Court andrequire to be served ac- 
cordingly, [p. 163, cols. 1 & 2.) 

The question of contempt is nota dispute which 
arises between the parties in respect of the dealings as 
contained in the pleadings, but is a matter to be 
adjusted between the Court on the one handand the 
respondent on the other and that dispute may arise in 
respect of property which is outside the original civil 
jurisdiction of the Gourt. The High Court has, 
therefore, jurisdiction to hear a notice of motion for 
contemptagainst a person not residing within the 
ordinary original jurisdiction of the Court but is a 
resident in British India. [p,§167, col. 2.] 

Mr. M. P. ‘Amin, for the Applicants. 

Messrs. N. P. Engineer and M. L. 
Maneckshaw, for the Respondents. 

Judgment.—This is a notice of motion 
taken out by the plaintiffs calling upon 
defendants Nos. 1 and 2 and one Shamlal 
Gomatwalla-to show cause why they should 
not be committed to jail for having com- 
mitted contempt of this Court by interfering 
with the possession of the Receiver, Mr. 
Nandlal Kilachand, and having assaulted 
his men, or caused them to be assaulted, 
at the place commonly known as the 
Sukhanand Shiamlal Ginning and Pressing 
Factory at Debai on November..21, 1933. 
Shamlal Gomatwalla is not a party to this 
suit. Mr. Nandlal Kilachand was appoint- 
eda Receiver in this suit under.a consent 
order made by this Court on June 29, 
1933. It is alleged that to the know- 
ledge of defendants Nos. 1 end 2. and the 
said Shamlal, the Receiver had taken 
possession of the Ginning and Pressing 
Factory, and, thereafter, the three persons 
mentioned above assaulted the Receiver’s 
men and ousted them. 


On behalf of the respondents four pre- 
liminary objections have been taken to 
this notice of motion. Itis, first, alleged 
that the service of the notice of motion 
was effected at Khurja through the attor- 
ney's clerk and the same is, therefore, 
not in order. It is next contended that 
in the notice of motion sufficient parti- 
culars are not given and, under the cir- 
cumstances, the same is bad. It is, third- 
ly, contended that the order appointing 
Mr. Nandlal Kilachand, Receiver, has not 
been served on any of the respondents 
and, therefore, the motionis not maintain- 
able. On behalf of Shamlal it is fur- 
ther contended that as he is not a party 
to the suit and is not a resident within 
the jurisdiction of this Court, the plaintiffs 
are not entitled to take out this notice 
of motion against him as the Court has 
no jurisdiction over him. I shall deal with 
these points. in the order in which they 
have been put before me, 
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In support of the first objection about 
service it is pointed out that, under the 
High Court Rules, all processes should be 
served by the Sheriff or his bailiffs. The 
only authority given to the attorneys’ 
clerk to effect service is in respect of a 
Chamber Summons and that is by virtue 
of the express provision of r. 78. It is, 
therefore, contended: that an attorneys’ 
clerk is not entitled to serve the present 
notice of motion on any of the respond- 
ents. I am unable to accede tothat con- 
tention. In respect of the processes of the 
Court, the High Court Rules of the Original 
Side provide for the service through the 
Sheriff and his bailiffs. Rule 76 provides 
as follows : 

“The mode of proceeding in Chambers on any 
application, when notice is required to be given 
sbalil, unless otherwise ordered or provided by the 
rules of the Court, be by summons. Such summons 
shall be prepared by the party obtaining it or his 
attorney.” S NAH 

Sub-rule (ii), which is important for the 
present consideration, is as follows: 

“A summons, other than an originating summons, 
shall in the first instance and on payment of the 
proper stamp fee, be presented at the office or 
registry for being entered. And when so en- 
tered, it shall be deemed tc be issued without 
auy separate fiat of the Judge or Prothonotary and 
Senior Master in regard thereto but shall bear an 
office or registry stamp denoting the fact of such 
entry,and a copy of such summons shallat the time 
be lodged with the Prothonotary and Senior 
Master......” l 

Having regard to the terms of this sub- 
rule it is evident that, although the sum- 
mons does not bear the signature of the 
Judge or the Prothonotary and Senior 
Master, by reason of its being filed and 
entered: in the Prothonotary’s Office, it is 
deemed to be issued by the Court. By 
reason of this sub-rule, therefore, the sum- 
mons becomes a process of the Court, and 
its service through the attorneys’ clerk is 
regulated by r.78. Anotice of motion is 
taken out under r. 3/0, which runs as 
follows :— 

“Applications in Court for injunctions, receivers 
and other interim relief in a cause shall be made 
by notice of motion, A notice of motion shall be 
in Form No, 8 with such variations as circum- 
stances may require. Where special leave to serve 
it is obtained, the fact shall be so stated in the 
notice of motion. A copy of every notice of motion 
shall be lodged with the Prothonotary and Senior 
Master.” ae 

This rule, which is applicable to all 
notices ef motion, and under which the 

present application is made, does not in 
terms provide that when the notice of 
motion is lodged with the Prothonotary 
and Senior Master it becomes a process 
of the Court. Therefore, in spite of the 
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fact that a notice of motion is so lodged 
under this rule, it continues to be a notice 
given by one party to the other and it does 
not acquire the character of a process of the 
Court and require to be served accordingly. 
Under r. 341 it is incumbent on the ap- 
plicant only to prove that the notice of 
motion was served on the respondent at 
least four clear days before it is brought 
on for hearing, and provided that fact 
was established, the manner in which the 
notice of motion was served would be im- 
material. Under the circumstances the 
first contention of the respondents fails. 


A notice of motion for contempt of the 
Court is a proceeding of a criminal nature 
and under the circumstances it is obligatory 
on the party who applies tothe Gourt to 
state the precise acts complained of in 
the notice of motion. It is not permissi- 
ble not to mention those particulars in 
the notice of motion and leave the res- 
pondent to ascertain, if he can, from the 
affidavit relied upon in support of the 
motion what the charges are. This prin- 
ciple is accepted in Jayantilalv. Waman 
(1). The terms of the present notice of 
motion clearly indicate the name of the 
Receiver, the place at which the alleged 
cause of complaint took place, the nature 
of the complaint and also the date. In 
the present case the complaint is thatthe 
Receiver's possession was disturbed by the 
respondents assaulting the Receiver’s men 
at the place and on the date mentioned 
in the notice of motion. I do not think 
it is obligatory on the plaintiffs to men- 
tion the evidence by which the charges 
made by them in the notice of motion 
are going to be supported. The particu- 
lars givenin the present notice of motion 
appear to me to be sufficiently clear to 
inform the respondents to prepare them- 
selves to meet the charge. I am unable 
to consider the particulars, as given in 
the notice of motion, insufficient, and, 
therefore, this contention of the respond- 
ents fails. 


It is next urged that the order appoint- 
ing the Receiver was not served on any 
of the respondents, and, therefore, the 
application must fail. Strong reliance is 
placed in this connection on judgments where 
it is laid down that, before a notice of 
motion for contempt is taken out and 
heard, it is obligatory on the applicants 
to prove that the original order, of which 

(t) 141 Ind. Oas 411; 3t Bom L R 1416; AT R 1933 
Boa. 633; [nd, Rul. (1933) Bom, 90. 
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the respondents are alleged to have com- 
-mitted the contempt, waa served on them 
‘personally. In considering the observa- 
tions in the various cases dealing with 
this point, it is necessary to bear in mind 
the nature of the complaint made by the 
applicant. In Halsbury’s Laws of Egland, 
(2nd Edn.), Vol. VII, the subject of Con- 
tempt of Court, Attachment and Commit- 
tal is discussed. Contempt of Court, as 
generally understood and treated in the 
law-books, consisis of contempt of superior 
Courts of record, represented by the High 
Court of Justice. Contempt of Court is either 
(1) criminal contempt, consisting of words 
or acts obstructing or tending to obstruct 
the administration of justice, or (2) con- 
tempt in procedure, consisting of disobe- 
dience to the judgments, orders, 
or other process of the Court, and involv- 
ing a private injury. The criminal con- 
tempt, 7. e. the first part, has special 
characteristics and could be divided into 
contempt in the face of the Court, speeches 
or writings tending to defeat the ends of 
justice, obstructing persons officially con- 
nected with the Court or proceedings, 
obstructing parties, forging or abusing 
the process of the Court and breach of 
duty by persons officially connected with 
the Court or proceedings. Contempt in 
procedure, not accompanied by circum- 
stances of misconduct, is a contempt in 
theory only and the respondent may be 
ordered to pay the costs of the application. 
In ‘circumstances involving misconduct, 
contempt in procedure partakes to some 
extent of a criminal nature, and them 
bears a two-fold character, implying, as 
between the parties to the proceedings, 
merely a right to exercise and a liability 
to submit toa form of civil execution, but 
.as between the party in default and the 
State, a penal or disciplinary jurisdiction 
to be exercised by the Court in the public 
interest. Misconduct of this kind consists 
in disobedience to orders for the pay- 
ment of money or in wilful disobedience 
‘tO any order or process, orin the breach 
of any undertaking given to the Court. 
The case of interference with or obstruc- 
tion to a Receiver appointed by the Court 
is treated as a contempt of a criminal 
nature falling within the first category, 
Therefore, the fact that the order appoint- 
ing him was improperly procured is held 
to be no justification for interference or 
disturbance to his possession. The Court 
jealously guards the 
officer, and therefore cases in which an 
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action of ejectmént is brought against a 
Receiver without the leave of the Court 
that appointed him, or taking forcible 
possession of estates of the rents and pro- 
fits of which a Receiver has been ap- 
pointed, or by issuing without the leave 
of the Court a sequestration of the profits 
of a living of which a Receiver has been 
appointed previously, or levying an execu- 
tion upon partnership assets in the posses- 
sion of a Receiver or taking management 
out of his hands, are considered contempts 
of a criminal nature. See Angel v. Smith 
(2), In re Battersby’s Estate (3), Broad vV. 
Wickham (4), Hawkins v. Gathercole (5), 
Lane v. Sterne (6) and Hx Parte Hayward, 
Re Plant (7). 
It farther appears that in respect of.the 
charges which could be brought under 
the heading of “Criminal Contempt” it is 


obligatory on ihe applicant to show that 


the respondent knew of the possession of 
the person, e. g., the Court Receiver, against 
whem the offence had been committed and 
knowing of such possession had tried to 
In those cases it does not ap- 
pear to be necessary to prove that the 
order of appointment was served on the 
respondent. In other words, in those cases 
it is not a matter of infringement of any 
order, but the actions of the respondents 
are challenged on the ground of interfer- 
ence with the administration of justice 
and with itsofficers. The authorities show 
that in cases of contempt in procedure 
when the complaint is of a breach of a 
specific order or where the applicant seeks 
the enforcement of the termsof an order and 
the complaint is that in spite of knowledge 
the respondents did not carry out the 
terms of the order, it is necessary that the 
copy of the order should be personally 
served on the respondents before a charge 
of contempt can be brought against them. 
The reason behird this rule appears to 
be that the party is entitled to know the 
exact terms of the order which he ‘is 
alleged to have disobeyed, and before 
he is made aware of it he could not 
be held liable in contempt. If this diffe- 
rence in the two kinds of contempt’ is 
borne in mind, the various decisions of 
the Courts in England, where the law on 
this point 1s more often discussed, -could 
(2) (1804) 9 Ves. 335; 7 R R 214. 
(3) (LE92) 31 Ir. LK 73. 


(9) (1831) 4 Sim, 511. 
(5) (1852) 1 Drew. 12; 21 L J Oh. 617; 16 Jur. 650; 
BA R R571 e 


(6) (1862) 3 Giff, 629; 10 W R'555; 133 R R 207, 
(7)(1881) 45 L T326 
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be easily explained. 

This being the rule underlying the law 
of contempt, it is only necessary ina cass 
of the present nature for the applicant to 
show that the respondents were aware of 
the appointment of the Receiver and that 
to their knowledge the Receiver had taken 
possession of the particular property with 
which the respondents had attempted to 
interfere. If the two facts are established 
by evidence, it is immaterial to consider 
whether the order appointing the Receiver 
was served on the respondents or not. It 
should be noted that this -is not a case 
where the alleged contempt consists of a 
refusal by a party to deliver possession of 
any property to the Receiver, but the com- 
plaint is that after the Receiver, to the 
knowledge of the respondents, had taken 
possession, his possession was deliberately 
disturbed by the respondents. In the for- 
mer case it is obvious:that before a party 


could be held liahle in contempt, it has to- 


be shown that the order of appointment of 
Receiver was served on him and thereafter 
when the Receiver called upon him to 
deliver possession he did not do so. In 
other words the contempt would consist in 
not obeying an order of the Court. From 
the fact of the Receiver having heen ap- 
pointed, it does not necessarily follow that 
the parties had moved the Court Officer 
to act upon it, and in faci the property 
had gone into the possession of the Receiver, 
Therefore, the mere knowledge that a Re- 
ceiver had been appointed would not be 
sufficient to establish a case of criminal 
contempt. 

Defendants Nos. 1 and 2 were aware 
of the order appointing Nandlal Kilachand 
Receiver, as the order was made with 
their consent on June 29,1933. In Fripp 
v, Bridgwater and Taunton Canal Com- 
pany (8) a Receiver was appointed and he 
took possession of certain property. One 
Captain Beadon, who was not a party to 
the suit, claimed to be entitled in his 
own right to certain portions of the pro- 
perty of which the Receiver had taken 
possession. It wasshown that the Captain 
had applied to the Receiver to deliver up 
that portion of the property to him, and 
in support of that put forward a docu- 
ment on which’ he relied to prove his 
title. He was informed that in order to 
establish his claim he would hive to 
apply to the Court for permission and 
some correspondence took place in that 
connection. Thereafter some trees were 

(8) (1855).3 W R 356; 103- R R 860. 
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cut down in the garden by the order of 
the defendant’s agent in that suit and the 
following morning they were removed by 
Captain Beadoa cn the other side of his 
property. There was further correspon- 
dence and remonstrance and Captain 
Bsadoa then dug a trench which he con- 
tended was necessary to enable him to 
carry out the‘repairs in respest of certain 
milis of which he was the owner. He 
stated that he had no intention of doing 
anything which would be contempt of the 
Court or of taking possession of the cot- 
tage and.garden. Wood, V.C. held that 
Captain Beadon hid interfered with the 
possession of the Receiver and, although 
he was not a party to the suit, was guilty 
of contempt. Thatis aclear authority to 
establish that a person knowing that ths 
Court Receiver was in possession of the prop- 
erty cannot interfere with impunity with 
that possession, and if he does so, he is guilty 
of contempt. I think, therefore, that the 
service of the order appointing the Receiver 
on the respondents is not a condition 
precedent to the motion for contempt al- 
leged to have been committed in the 
present case by interfering with the posses- 
sion of the Receiver. 

‘The last contention urged by Mr. Maneck- 
shaw, on behalf of Shamlal, is that the 
notice of motion cannot be issued against 
him. This contention is based on two 
grounds : (1) that there isdifficulty in en- 
forcing the order which the Court may 
make against his client inasmuch as Sham- 
lal is not a resident within the jurisdiction 
of this Court nor does he carry on busi- 
ness within the said limits; and (2) that 
this Court has no jurisdiction to issue a 
notice of motion against a person who 
is neither a resident within its jurisdic- 
tion nor carries on business within those 
limits. In support of his contention he 
relies on the decision in Salam Chand 
Kanayaram v. Joogul Kishore Ramdeo (9). 
I think that the point is not free from 
doubt. As regards the alleged difficulty 
in enforcing the order I have no doubt 
on the point, Shamlal is a resident of 
British India and such order as the 
Court might make on this notice of motion 
could be transmitted for execution to the 
District Court where he ordiuarily resides. 
The orler made on a notice of motion of 
this kind would be an order within the 
meaning of s. 2 (14) of the Otvil Procedure 
Cods and could, therefore, be executed 

(9) 197 Ind. Oas. 65; 32 O W N U4 A TR 1923 Cal, 
462; 55 O 777. 
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under s. 38 of the Code. In my opinion, 
s. 36 is not limited to orders made only 
under the Code, but is applicable to all 
orders which could be included in the 
definition of the term “order” as defined 
in s.2(14). Moreover, the order which the 
Court can makeona notice of motion of 
this kind is not necessarily for the arrest 
of the defaulting respondent. The Court 
has jurisdiction to impose a fine also, I, 
therefore, think that this contention of 
Mr. Maneckshaw is unsustainable. 


The case of Salam Chand Kanayaram 
v. Joogul Kishore Ramdeo (9) was somewhat 
peculiar, and that case has left open the 
question which I have got to consider 
here. In that case an order for the arrest 
of a certain person for contempt of Court 
was made by the High Court on its origi- 
nal side but the warrant directed to the 
Sheriff failed to take effect as it was 
found that the man was at Nadia outside 
the original civil jurisdiction of the High 
Court. An application . was, thereupon, 
made to the Judge on the original side 
for an order, either under s. 136 of the 
Civil Procedure Code or in exercise of the 
inherent jurisdiction, on the District Judge 
at Nadia to execute the said warrant. 
That application was refused by the trial 
Court and also by the Appeal Court. 
Rankin, C. J., in delivering judgment ex- 
pressly refrained from expressing an opin- 
ion on the point which now arises before 
me. The learned Ohief Justice, in the 
course of his judgment, observed as fol- 
lows (p. 116*) :— 

“The question of the Court’s power derived from 
the old Supreme Court to arrest for contempt of 
Court a person in the Mofussil bas not been ar- 
gued before us and] make no pronouncement with 
regard to that.” 

At the end of the judgment, in consider- 
ing the difficulty in executing an order of 
arrest made by a Judge sitting on the 
origina] side of a person outside the limits 
of its original civil jurisdiction, it was 
observed as follows (p. 117*):— 

“That, however, was not touched upon in the 
‘arguments before us and itis a question upon which 
it is not necessary now to pronounce any 
opinion. 

In that case the Judge on the original 
side had already ordered the issueof a 
warrant against the defaulting respondent 
and, as I have pointed out above, the 
application was one to have the order 
executed either under s. 136 of the Code 
or in the exercise of the inherent jurisdiction 
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to direct the District Judge at Nadia to 
execute the warrant. The terms of s. 196 
expressly show that that section applied 
only to orders made under the Code, and 
as an order of arrest for contempt was not 
made under any provision of the Code, 
any action under that section was not 
permissible. The second part of the ap- 
plication also could not be entertained 
because a Judge silting on the original side 
inthe exercise of the inherent power, has . 
no jurisdiction to direct a District Court 
to execute a warrant. The jurisdiction over 
the District Courts whichis vested in the 
High Court isto be exercised by the ap- 
pellate side of the High Court and the 
authorities clearly show that a Judge 
sitting on the original side does not con- 
stitute the High Court for this purpose. 
If the assistance of the District Judge was 
required to enforce the order, as pointed 
out by Rankin, O. J., the application, if 


at all, must be made to the appellate side. 


That case, under the circumstances, does. 
not touch the question whichI have got 
to consider here. 

In my opinion, if the Court has jurisdic- 
tion to make an order, it has necessarily 
jurisdiction to enforce the order and the 
law does not allow its machinery to be 
clogged in this respect. In National Tele- 
phone Co., Ltd. v. Postmaster-General (10) 
veo Haldane, L. ©. stated at (p. 

KE t PANA 


“Whena question is stated to be referred to an 


established Uourt without more, it, in my 
Opinion, imports tbat the ordinary incidents 
of the procedure of that Court are to 
attach n 


Relying on this case, in Narayana 
Iyengar v. Desika Chariar (11 it was held 
that oncea Court is given jurisdiction 
the necessary consequences flow from its 
exercise of such jurisdiction, without any 
express words, and therefore, the Court’s 
order can be enforced in the usual way in 
which orders made by the Courts are 
enforced. In matters of contempt the 
jurisdiction of the Court is somewhat 
larger and this is recognised in Navivahoo 
v. Narotamdas Candas (12), where it was 
expressly held that an order for attach- 
ment for contempt is not an order 
made in the exercise of the High 
Court’s civil jurisdiction. On that ground 
T (19 3) A C 546; 1C9 L T 562; 575 J 866); 29T L 


(1)) 145 Ind. Cas. 335, 57 M 35; (1933) M W N 363; 
Aa 49; 38 LW 399; A I R1833 Mad. 669; 65 M L 
15. : 
(19) 7B 5. R l 
“Page of (1913) A. 0.— [Ed] 
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that case was distinguished in Raja of 
Ramnand v. Seetharam Chetty (13). In 
Salam Chand Kanayram v. Joogul Kishore 
Ramdeo (9), Rankin, CO. J. also considered 
that the observations of the Oourt in 
Raja of Ramnad v. Seetharam Chetty (13) 
in distinguishing the case of Navivahoo 
v. Narotamdas Candas (12) lend support 
to the contention that an order of arrest 
for contempt being in its nature criminal, 
that jurisdiction is wider than the juris- 
diction ofthe High Court on its original 
side to execute its decree by arrest. 

The question of jurisdiction over 
Shamlal in these proceedings is, however, 
not free from doubt. Although, under the 
Indian Penal Code and under the Criminal 
Procedure Code, steps could be taken by 
the Receiver to safeguard his possession 
as against persons who attempt to interfere 
with the same, I do not think the criminal 
law contained in those two Actsis wide 
enough to include -all kinds of interference 
with the Receiver's possession which would 
constitute a criminal contempt as recognis- 
ed in law, Under the circumstances it 
becomes necessary to consider whether the 
Court has jurisdiction in this respect as 
against a party who is residing in British 
India, and is, therefore, subject to the juris- 
diction iof another British Indian Court, 
although he may be outside the original 


civil jurisdiction of this Court. The authori-. 


ties show that aJudge sitting on the 
original side has jurisdiction to appoint 
Receivers of properties outside the original 
civil jurisdiction of the High Court, and 
the English authorities furiher show 
that Receivers could be appointed of pro- 
perties even within the territories of other 
monarchs, The question whether the 
Receivers so appointed could take posses- 
sion ofthese properties or not is different 
from the jurisdiction of the Courts to 
appoint Receivers of those properties. This 
High Court has recognised the jurisdiction 
of a Judge sitting on-the original side to 
appoint Receivers of properties in British 
India but outside its original civil juris- 
diction, and such orders have been enforced. 
The question which arises is, whether the 
Court has any power to protect its own 
possession after such an order is carried 
out. No authority which can help me 
on this point is cited at the bar. The 
decision in Hari:allabhdas Kalliandas v. 
Utamchand Manikchand (14) shows that 


(13) 26 M 120, : 
(14497 BH OR 172, 
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contempt proceedings were adopted against 
defendants in that suit who had failed 
to deliver over property to the Receiver 
appointed by this Court by a Judge sitting 
on the original side even though the 
defendants were residing within the territo- 
ries of H. H. the Gaekwad of Baroda. 
Although in that case proceedings were 
adopted against a party to the suit, the 
report shows that the defendants were 
residents within the territories of H. H. 
the Gaekwad of Baroda, 1. e., outside 
British India. The question which arises 
for consideration is whetherthere is any 
difference in a case where a resident in 
British India is not a party to the suit. 
In principleI do not see any difference. 
Because a defendant is a party tothe suit 
the Court has assumed jurisdiction over 
him in respect ofthe disputes between the 
parties as contained inthe pleadings. The 
question of contempt is nota dispute which 
arises between the parties in respect of 
the dealings as contained in the pleadings 
but is amatter to be adjusted between 
the Court on the one hand and the respond- 
enton the other and that dispute may 
arise in respect of property which is out- 
side the original civil jurisdiction of the 
Court. Ido not therefore, see any differ- 
ence in principle to be applied in assum- 
ing jurisdiction in contempt proceedings 
in cases where the defaulting respondent 
isa defendant in the suit or an outsider. 
It need not be emphasized that the Court 
may act with reluctance in matters where 
outsiders are concerned and may leave the 
Receiver to seek the protection of the local 
Courts to safeguard his possession. Realising 
perhaps the difficulty of enforcing the orders 
in certain contingencies, the Court may re- 
frain from issuing an order against the de- 
faulting respondent. These considerations, 
however, cannot affect the question of the 
jurisdiction of the Court. They relate 
only to the exercise of the jurisdiction 
of the Court, once that jurisdiction is estab- 
lished. In my opinion, as all subjects in 
British India are bound to obey the laws 
of British India and to recognise the authori- 
ty of Courts established by the laws 
prevailing in British India, a British 
Indian subject is not entitled to commit 
a breach of that law with impunity so as 
to defy the order of the Courts. The 
possession of this Court, whether it is 
within the limits of its original civil juris- 
diction or outside, continues to be the 
possession of the Court, and, therefore, any 
person whoattempts to disturb that pos- 
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Session, would, in my opinion, be liable to 
acconnt to this Court for his action. In cases 
of criminal contempt, I donot see any reason 
to refrain from holding that the Court 
has jurisdiction to call upon a defaulting 
respondent to account for his acts provided, 
on the facts, the Court considers that if 1s 
proper todoso. To hold otherwise, in my 
opinion, would lesd to serious consequences. 
For instance, a man residing at Bandra, 
and, therefore, not ordinarily a -resident 
within the original civil jurisdiction of 
this Court, and who does not carry on 
business within those limits, would not 
ordinarily be liable to the original civil 
jurisdiction of this Court although to meet 
his friends and for other purposes he may 
be coming to Bombay every day. If the 
contention of Shamlal is upheld, if 
person disturbs the possession of a Receiver 
appointed by this Court at Bandra in 
respect of property situated there, he could 
do so with impunity if his acts do not con- 
stitute an offence under the Indian Penal 
Code. I donot think that the jurisdiction 
ofthe Supreme Courts in 
criminal contempts is so limited as to 
enable such a person to escape the conse- 
quences of his acts. I, therefore, hold that 
the Court has jurisdiction to hear this 
notice of motion against Shamlal who is a 
resident in British India, and is, there- 
fore, governed by the laws of British 
India. 

[On the merits, his Lordship held 
that the Court could not come io the 
conclusion that the Receiver’s men were 
assauited. | s 

In his affidavit to show cause against 
the notice of motion, Shamlal alleges that 
he was not at Debai on November 2l. 
He further says that in the firm which owns 
these factories there are several partners, 
and the partners, other than the defendant 
firm, had appointed Shamlal to manage 
the said factory. He further says that 
the Receiver’s men were not in possession 
of the factory at Debai and that he took 
possession of the factory as the manager. 
Itfurther appears that proceedings under 
s. 145 of the Oriminal Procedure Code 
were adopted by Morarji as the Receiver's 
agent against Shamlal and others, and in 
those proceedings the local Magistrate at 
first gave possession to Morarji but thereafier 
deprived Morarji of the possession and 
gave possession to Shamlal. The proce- 
edings under s. 145 are still pending. 
Under the circumstances, I do not think it 
would be proper to proceed with this 
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notice of motion against Shamlal. If 
the Receiver feels aggrieved that his pos- 
session has been disturbed, it is open to 
him to proceed under the Indian Penal 
Code, and that remedy is not debarred by 
my disposing of this motion by not making 
any order against Shamlal. 

My order on this motion is made on the 
affidavits which are here before me and 
on the basis that on those affidavits the 
Courtis unable to come to the conclusion 
affirmatively that the Receivers men were 
assaulted asalleged. The burden of prov- 
ing these allegaticns is on the Receiver, 
and as on the present affidavits alone, 
unsupplemented by any further materials 
which the Receiver may have, I am not 
satisfied that the’burden of proof is discharg- 
ed, I make no order on the notice of motion. 

As the respondents do not press for 
costs, I make no order also for costs. 

N, Order accordingly. 
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MBUKERJI, J. 
KAMTA PRASAD MISIR AND ANOTHER 
— PLAINTIF¥3— APPELLANTS 
versus 
CHAIT NARAIN SINGH AND OTHERS 
— DgFENDANTS~RESPONDENTS 
- Civil Procedure Code (Act V of 1908), s. 96— 
Terms of decree not abided—~Party, if disenttiled to 
appeal— Agra Pre-emption Act (I of $922), s.4— 
Every member of joint Hindu family, if a co-sharer 
—Evidence Act (Tof 1872), s. in--Statement of 
opinion of law by Pleader—Clients, f bound by 
at. 

Where a plaintiff, who does not accept the cor- 
rectness of the finding as tothe pre-emptive price 
has not paid it, he is not bound to pay the 
decretal amount in accordance with the terms of 


the first Court as a condition precedent to the 
hearing of the appeal Jhandi Lal v. Shiam Lal 
(l)and Khurshedunnissa v. Alimunnissa (2), 


followed, Jaggar Nath Pande v, Jokhu Tiwari (3) and 
Hidey Narain v. Alam Singh (4), distinguished. [p. 
170, col. t.] 
Every member ofa joint Hindu family owning 
property isas muchan ownerof the property as 
any other member of the same, even though the 
latter be the father of the family and each member 
of a joint Hindu family would be a co-sharer within 
the meaning of s. 4 of the Agra Pre-emption 
Act. A 
Where the plaintiffs are of equal stabus and are 
entitled to pre-empt, the statement by the Pleader that 
they (plaintiffs) being the members of joint Hindu 
family, are entitled to pre-empt one-half of the 
property, isa statement amounting to a mere opinion 
of law, and isnot binding on the plaintiffs. 


S.C. A. from a decision of -the Addi- 
tional Sub-Judge, Jaunpyr, dated Septem- 
ber 9, 1931. i eS ta a 
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Mr. N. Upadhaya, for the Appellants. 

Mr. L. M. Roy, for the Respondents. 

Judgment.—This appeal arises out of 
a suit for pre-emption which was tried with 
another suit forthe same purpose in the 
following circumstances: Bans Gopal sold 
to Chet Narain, the respondent No. 1 in 
this Court, certain amount of property on 
August 24, 1928. Thereupon, two suits 
were filed to pre-empt the said property. 
Kamta Prasadand his son Chandi Prasad 
filed Suit No. 435 of 1929 and Beni Madho, 
whose legal representative is one of-the 
respondents in this appeal, filed Snit 
No. 436 of 1929 also for pre-emption. 
The suits were heard together. The learned 
Munsif held that the total consideration 
was Rs. 1,500 and that the plaintiffs in both 
the suits were of equal status and were 
entitled to pre-empt, as against Chet Narain. 
On the question whether Kamta Prasad and 
Chandi Prasad were entitled to be treated as 
two pre-emptors or as only one pre-emptor for 
the purpose of division of property among 
the pre-emptors, the Counsel for the plaint- 
iffs in Suit No. 435 stated that 


“as Kamta Prasad and Ohandi Prasad formed a 


joint’Hindu family, they were entitled to one-half of 
the property". 


The Court accordingly directed that 
both the suitsshould be decreed each for 
half a share. It gavethe plaintiffs of each 
suit thirty days’ time to deposit one-half of 
the purchase money and directed that in 


case one party failed to deposit his share - 


of the purchase money, the other party 
would be‘entitled to deposit the same within 
thirty days of the expiry of the time origi- 
nally granted. The plaintiffs of both the 
suits filed appeuls, and there was a cross- 
objection filed by the plaintiff in at least 
one ofthe appeals. Kamta Prasad and his 
son Chandi Prasad’s appeal was numbered 
as 202 of 1930 and Beni Madho’s appeal 
was numbered as 240 of 1930. 

Kamta Prasad and his son Chandi Prasad 
contended in their appeal that as between 
them, father and son, they were entitled to 
pre-empt two-thirds of the property and 
that the statement of the Pleader did not 
bind them. They also impugned the 
finding that the total consideration was 
Rs. 1,500 as found by the Court of first 
instance. Beni Madho’s appeal was dis- 
missed for default of prosecution. The 
appeal of Kamta Prasad and Chandi 
Prasad, who are the appellants before this 
Court, was also dismissed on the merits. 
It was held that the plaintiffs wera bound 
by the statement’ of their Pleader as to the 
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amount of share to be pre-empled by them 


and that the sale consideration was 
Rs. 1,500. In theresult the appeal and the 
plaintiffs’ cross-objection were both dis- 
missed. 


Kamta Prasad ani his son Chandi Prasad 
have appealed and they contend that as 
between them they were entitled to pre- 
empt two-thirds of the property and not 
merely one-half. Ther further contend 
that the lower Appellate Court should have 
extended the time to pay the purchase 
money. On behalf of the respondent Chet 
Narain, it has been contended that the 
appellants, not having made any deposit of 
the purchase money so far, their suit stood 
dismissed and the appeal is not maintain- 
able. A preliminary point, therefore, arises 
for determination and it is this. Whether 
in the circumstances of this case the appeal 
should not be heard ? The learned Counsel 
for the appellant has cited two cases which 
are directly in point, namely Jhandi Lal v. 
Shiam Lal(1) and .Khurshedunnissa v. Ali- 
munnissa (2). The caseof Jhand: Lal v. 
Shiam Lal (1) followed the case of Khur- 
shedunnissa v. Allimunnissa (2). Both the 
cases laid down that where a plaintiff 
pre-emptor appeals and impugns the cor- 
rectness of the price found bv the lower 
Court, his appeal is not liable to be 
dismissed on the ground he has not com- 
plied with the decree of the Court of first 
instance by depositing the price. 

On behalf of the reapondent No. 1, 
three eases have been cited. The first 


case is Jaggar Nath Pande v. Jokhu 
Tiwari (3), being a decision of three 
learned Judges ef this Court. This case 


arose out of execution proceedings, and 
the learned Judges were not called upon 
to decide the question that I have to 
decide in this case. Indeed, some remarks 
made in this case support the decision in 
the two cases cited oa behalf of the 
appellants. The remarks woul! be found 
at p.226*. They areas follows: 

“Now there is no doubt that a plaintiff who 
has obtained a decree under s. 214, Civil Pro- 
cedure Code, can appeal within the period prescrib- 
ed by the Limitation Act, 1877, for his appeal, 
whether or not he has made the payment on or 
before the day fixed, an on his appeal the Appel- 
late Court, if if sees fit so to do, may extend the 
time within which the pre-emptive price is to be 
paid and fixa day itself.” 

What had happened in the case before 
the learned Judges was that the plaintiff 


(1) 54 Ind. Oas. 758; “A IR 1920 All. 134. 
(2) 17 Ind. Ons. 868; 10 A LJ 421. 

(3) 18 A 223; A W N 1696, 43. 
*Page of 18 A.—[#d.] 
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never deposited the money and there was 
no extension of time by the Court of 
appeal. The appeal itself had been filed 
not by the plaintiff hut by the defendant. 
Yet the plaintiff having deposited the 
money after the period fixed had expired, 
sought execution of the decree on payment 
and his application was allowed by the 
Court below. The High Court allowed 
the appeal and dismissed his application 
for execution. It will be noticed that 
although this was a Full Bench case 
decided so far back as in 1896, it was 
never cited as an authority before the 
Benches which decided the cases in 
Jhandi Lal v. Shiam Lal (1,) and Khur- 
shedunnissa v. Alimunnissa (2), 


The next case relied on by the res 
pondent’s Counsel is Hidey Narain v. 
Alam Singh (4). The learned Judges who 
decided the case were the same as decided 
the case of Khurshedunnissa v. Alimunnissa 
(2), relied on by the appellant’s Counsel. 
This case Hidey Narain v. Alam Singh*(4), 
was again a case that arose out of execu- 
tion of decree, and all that was held was 
that a late payment by the plaintiff of 
the purchase money did not entitle him 
to execute the decree. 


The last case was decided by a Bench 
of which I was a member and is thatof 
Umrao Singh v. Kanwal (5), There were 
two appeals before this Court. One arose out 
of the suit and the other from execution 
proceedings. In that case what had 
happened was that there was no extens- 
ion of time by the lower Appellate 
Court, and yet the plaintiff sought to 
recover possession of tbe property on 
payment made beyond the time fixed for 
payment by the Court of first instance. 
This case again is not relevant. What 
I have to decide is whether a plaintiff, 
who does not accept the correctness of 
the finding as tothe pre-emptive price 
and has not paid it, is bound to pay 
the decretal amount in accordance with 
the terms of the first Court as a condition 
precedent to the hearing of this appeal. 
That question must be answered in the 
negative as it was answered in the 
two cases cited on behalf of the appel- 
lants. 

On the merits, the question is whether 
the two plaintiffs, father and son, are to 


(4) 48 Ind. Cas. 853; A I R 1918 All. 13; 41 A 47; 16 
LJ8 
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be treated as two claimants for pre- 
emption, or whether as one because the 
family is joint. As a question connected 
with this I have to find whether the 
statement of the Pleader recorded at p. 42 
C of the record amounted merely toan 
admission on a point of law which is 
not binding on the plaintiff or whether it 
amounted to a request to the Court that 
whatever might be the legal title of the 
plaintiffs, they would be satisfied if a 
decree was made for one-half of the prop- 
erty in favour of the two plaintiffs. 

I have read the original statement in 
vernacular, and my opinion clearly is 
that it was a mere statement of the 
opinion of the learned Counsel for the 
father’ and son as to the share they were 
in law entitled to. If the statement was 
meant to be a request to the Court to 
confine the decree in plaintiffs’ favour to 
a half share, it would not have been 
necessary for the plaintiffs’ Pleader to 
give his reasons for the request. Evi- 
dently the learned Munsif was not certain 
a3 to how much the plaintiffs were entitled 
and the plaintiffs’ Pleader conceded 
that the two plaintiffs being father and 
son and being members of the joint Hindu 
family, were entitled to -one-half only 
being treated as one claimant. The 
plaintifs did.not accept this position 
and impugned the statement of the 
Pleader in their appeal to the lower Appel- 
late Court, Jf it had been a request of 
the plaintiffs’ Pleader, there wonld have 
been no question of dis-satisfaction with the 
statement. The language of the Pleader 
indicates that what he stated was an 
expression of hisopinion. It is none the 
Jess an expression of the Pleader's opinion, 
although the Munsif thought that it re- 
lieved him from the necessity of deciding 
the point. I hold that the plaintiffs are 
not bound by the statement of their 
Pleader. i 

Now the question is whether the plain- 
tiffs are entitled to pre-empt one-half or 
two-thirds. The claim for pre-emption is bas- 
ed on the Agra Pre-emption Act of 1922, The 
right to pre-empt is given toco-shares (s. 12). 
By s. 4, cl.(1), a ‘co-sharer’ means any person 
other than a petty proprietor entitled as 
proprietor to any share or part in a mahal 
or village whether his name is or is not 
recorded in the register of proprietors. 
Every member of a joint Hindu family 
owning property is as much an owner of the 
property as any other member of the same, 
even though the latter be ‘the father of the 
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family. A joint Hindu family consists 
of several owners so far as the outside 
world is concerned. The fact that they 
form a joint Hindu family, indicates only 
this that for certain purposes they prefer to 
live together and enjoy property together. 
In matters of representation very often the 
head of the family represents not only him- 
self but the rest of the family. But there is 
nothing in the constitution of a Hindu 
joint family which enables one to say that 
they -are not owners of property. In this 
view, each member of a joint Hindu family 
would bea co-sharer within the meaning 
ofs. 4 of the Agra Pre-emption Act. It 
is important to notice that the Agra Pre- 
emption Act does not mention anywhere a 
joint Hindu family and gives no indica- 
tion that the people, who form a joint 
Hindu family, are to be treated as a single 
person for the purposes of pre-emption. 
In this view, there is nothing to bar the 
right of the present appellants to claim 
two-thirds of the property where one more 
person has claimed the right of pre-emp- 
tion. As between the two appellants before 
me they claimed the whole property for 
themselves. If by reason of the fact that 
there isa third claimant to the property, 
their share is to he cut down, there is no 
equity in favour of the third person which 
would compel us to hold that the two plain- 
tiff-appellants in this case are to: be treat- 
ed as one person and as not two persons, 
The point is really so simple that it does 
not require any further consideration. I 
hold that the appellants are entitled. to 
pre-empt twothirds of the property sold 
as against the vendee and Beni Madho or 
the latter's representative-in-interest, res- 
pondent No. 3. 

The result is that the appeal succeeds 
and [ direct that on condition of payment 
of Rs. 1,000, being two-thirds of the entire 
consideration money found by the Courts 
below, the appellanis'claims do stand 
decreed for two-thirds of the property 
claimed by them. I allow sixty days for 
payment. In case of failureto pay,the suit of 
the appellants will stand dismissed with pro- 
portionate costs throughout. The appel- 
lants having succeeded in respect of two- 
thirds share, the claim of Beni Macho, 
who is now represented by the respondent 
No: 3 is reduced to a third share in the 
property. The respondent No. 1 will pay 
his own costs throughout, except in the 
case of the. failure of the appellants to pay 
the sum of Rs. 1,00u within the time allow- 
ed, in which case, as already directed, the 
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respondent No, 1 will have his costs through- 
out. 

The affidavit, which has been filed on 
behalf of the respondent No. 1, indicates 
that Beni Madho has already deposited 
the sum of Rs. 750 within the period 
limited by the decree of the (‘ours of first 
instance. Incase it turns out that he has 
made no depcsit, the appellants will be 
entitled to pay the sum of Rs. 500 over 
and above the sum of Rs. 1,000 mention- 
ed above within sixty days of this date. 
In case of their failure to make this addi- 
tional deposit, the whole suit will stand dis- 
missed with costs. 

D. Appeal allowed. 


OT 


PATNA HIGH COURT 
Civil Appeal No, 1075 of 1931 
August 14, 1934 
AGARWALA AND SAUNDERS, JJ. 
NATHUNI RAM AND ANOTHER -- 
PLAINTIPFs—A PPELLANTS 
VETSUS 
SECRETARY or STATIC AND ANOTHER 
—DgFrENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O XLI, 
rr. 20 and 30— Plaintiff's claim dismissed against A 
but decreed against B— Appeal by B—A not joined- 
Appeal ullowed against plaintiff—Plaintiff appealing 
joining A and B—Time for appeal against A expir- 
ed—A if can be impleaded, 

Under O. XLI, r. 20, Civil Procedure Code, the 
addition of a respondent whom theappellant has not 
or cannot make a party to the appeal, is not per- 
missible, where the Court finds that he is not in- 
terested with the result of the appeal. Where there- 
fore, before any relief is claimed in appeal against 
such respondent, -the time for filing an appeal 
against him is time-barred, heis not a party inter- 
ested in the appeal and decree cannot be passed 
against him. ' 

Where a suit was dismissed against A but dec- 
reed against B who alone appealed in Distriet Court 
and gota decree against the plaintiff who thereupon 
filed an appeal in the High Court impleading A and 


Held, that time for appeal against A having 
expired he could not be held to bea party interest- 
ed in the appeal, to be added to B under O. XLI, 
r- 20, Civil Procedure Code. 

Held, further, that asthe first appeal was avail- 
able in the District Court, appeal against A could 
not directly lie in the High Court. Mohamed 
Khaleel Shirazi& Sons v. Les Tanneries Lyonnaises 
(2), Chockalingam Chetty v Seethat Ache (3) and 


‘Saktiprasanna Bhattacharya v. Naliniranjan Bhat- 
. tacharya (4), relied on, 


Paaarath Mahto v, Hitan 
Singh (1), not followed. 

C. a. fromthe appellate decree of the 
Additional Sub-Judge, Hazaribagh, dated 
March 21, 1931. 

Messrs. S. N. Bose and A. C, Roy, for 


the Appellants. 
Messrs, S. M. Mullick and Nitai. Ch, 
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Ghose, B. N. Mitter and K. N. Moitra, for 
the Respondents. 

Saunders, J.—The plaintiffs in the 
suit out of which this second appeal has 
arisen bought some machinery, including 
an engine for use in a mill from a firm 
in Calcutta, Balmer, Lawrie & Co., who 
delivered the machinery to the East 
Indian Railway at Howrah for despatch to 
the plaintiff at Guiridih after executing a 
risk note in form B. The goods were con- 
signed to the sender and the Railway 
Receipt was senttoa bank endorsed in 
favour ofthe plaintiffs who were to get 
it on -payment of the balance of the price 
of the machinery due from them. The 
engine and another part cf the machine 
were loaded on a truck at Howrah on 
February 15, 1929. Itis not known when 
the truck reached Asansol but at 2 P. M. 
on February 19, while it wasin the goods 
yard the load which it contained consisting 
of about a hundred packages beside the 
engine andthe other partscf the machine 
was seen by the Yard Master to beon fire. 
The fire was extinguished in 13 minutes. 
This part of .the consignment reached 
Giridih on March 17, but the plaintiffs 
refused to take delivery of it. The rest 
of the consignment had already arrived 
but the plaintiffs declined to accept it on 
the ground that it was no use to them 
without the engine. They accordingly sued 
the Kast Indian Railway ‘defendant No. 1) 
the Secretary of State (defendant No. 2) 
and Balmer, Lawrie & Co. (defendant 
No, 3) for recovery from one or other of 
these defendants of the price of the machi- 
nery. 

The plaintiffs case against defendant 
No. 3 was that this defendant has agreed 
to deliver the machinery in good condition 
at Giridih. The plaintiffs gave no evidence 
of any such agreement and the trial Court 
accepted a statement made by the manager 
of the firm that a suggestion had been 
made by the firm to the plaintiffs but not 
accepted by the latter that the machinery 
should be booked at Railway risk and 
should beinsured. Thelearned Munsif, 
therefore, dismissed the claim against the 
firm but finding that the damage to the 


engine was due to misconduct by the Rail- 


way Administration or its servants, he 

decreed the suit against the Secretary of 

State. An appeal against this decision 

was preferred bythe Secretary of Stes, 

the plaintifis only being made respondenis 

“and the District Judge allowing the appeal, + 
..' dismissed the suit, As Balmer& Law- 

k l 
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rie & Co, werenot a party to the ap- 
peal, the learned Judge did not decide 
whether, as alleged by that firm verbal 
instructions had been given by the plaintiff 
to execute arisk note in form B, but he 
indicated in his judgment that he would 
have been reluctant to believe this allega- 


tion and he stated thathad there been 
any assertion inthe plaint that the firm 
had consigned the goods under the risk 


note without instruations from the plaintiffs, 
he would have required the firm to be 
made a responeent in the appeal. 

The plaintiffs have preferred this second 
appeal against both the Secretary of State 
and the firmand with the memorandum of 
appeal presented an application for leave 
to join the firm as a respondent. Leave 
was given by a Division Bench, it heing 
left open to the added respondent to raise 
the plea of limitation during the hearing 
ofthe appeal. Thus the first question for 
consideration is whether a decree can. be 
passed against defendant No. 3in view 
ofthe fact that this defendant was not a 
party tothe appeal in the Court of the 
District Judge. The- learned Advocate for 
the appellants relied upon a decision of 
this High Court in the case of Padarath 
Mahto v. Hitan Singh (1), in which it was 
held that ib was the duty of the lower 
Appellate Court in circumstances similar 
to those of the present case to bring on the 
record as respondent under O. XLI, r. 20, 
the omitted defendant that no question of 
limitation arose under this rule and that 
the High Court had power to add the 
defendant asrespondent and either pass 
the decree which should have been passed 
by the lower Courts or remand the case to 
the lower Appellate Court for decision in 
his presence. 

If r. 20 of O. XLI was correctly inter- 
preted in that case, the matter is concluded 
and the appeal against defendant No. 3 
can be heard on the merits. A different 
view of the rule, however, has been taken 
by the Privy Council in two recent 
eases Muhammad Khaleel Shirazi & 
Sons v. Les Tanneries Lyonnaises (2), and 
Chockalingam Chetiy v. Seethat Ache (8). 


In the first of these cases the plaintiff 
(1) 82 Ind. Oas 690; AI R 1924 Pat. 773; (1924) 


(2) 91 Ind. Oas. 767; A IR 1996 P 03430 W 
N 538; 49 M 435; (1926) MWN 495,24 L W 115 


"Pat. 249; 5P L T50. 


040 WN 1231; 27L W1: 54 M Ld 8t; (1928) 
M WN 20:47 0 LJ 136,32 C W N281;1 LT 
220; 16 A L J 34 


Q). 
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sued a firm and the firm's agentfor a sum 
of money. The claim agains! the former 
wasdecreed by thefirst Court and dismis- 
sed against the latter. except as regards 
costs. Both the defendants appealed to the 
High Court, but the plaintiff preferred no 
appeal against the order dismissing the suit 
against the agent. The High Court modified 
the decree against the firm and dismissed 
thesuit as against the agent and the plaintiff 
then preferred an appeal to His Majesty in 
Council against both the firm and the agent. 
The Privy Council held that the appeal, so 
far as the agent was concerned, was in effect 
an appeal direct to His Majesty in Council 
from the trial Judge which is not allowable 
under the Code of Civil Procedure and also 
that O. XLI, r.33 of the Code was not 
intended to apply to such an appeal. In 
the other case a plaintiff brought two suits 
against a purchaser of certain property 
and also against purchasers from him for 
selling aside-the sales and the suits were 
dismissed on the finding that the sales were 
all valid. In this appeal the plaintiff did 
not join as respondents the first defendant 
in one of the cases and two of the 
defendants in the other with the result 
that the right of appeal against these 
defendants became time-barred. With 
reference to O. XLI, r. 20, Sir John Wallis 


observed: 

“The addition of a respondent whom the appellant 
has not made a party tothe appeal is expressly dealt 
with in O. XLI, r.20, on which the plaintiff relied 
both in the Appellate Court and before their 
Lordshiys. That rule empowers the Court to make 
such party a respondent when it appears to the 
Court that ‘he isinterested with the result of the 
apptal. Giving these words their natural meaning 
and they cannot be disregarded it seems impossible 
to say that in this case the defendants against 
whom these suits have been dismissced, and as 
against whom the right of appeal has become 
barred, are interested in the result of the appeal 
filed by the plaintiff against the other defendants,” 


It is contended by the learned Advocate 
forthe appellanis that the present case is 
distinguishable from the cases before the 
Privy Council because in those cases the 
plaintifis had omitted to joinin their own 
first appeals the parties against whom they 
had failed to obtain decrees, whilein the 
present case the appellants could not have 
appealed to the lower Appellate Court 
against adecree that wasin their favour, 
The fact, however, remains that before any 
relief was claimed in the Appellate Court 
against defendant No. 3 the time for filing 
an appeal against him had expired, and as 
therefore he was nol a party interested in 
the appeal to the District Judge in the 
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sense in which this phrase has been inter- 
preted by the Privy Council, no decree can 
be passed against him in this appeal: and 
there isthe further difficulty in the appel- 
lants’ way that it is an appeal direct to this 
Court so far as this defendant is concerned, 
from a decree of the. trial Court which the 
Code of Civil Procedure does not permit 
when the first appeal lies to the District 
Judge. The question whether the decisions 
of the Privy Council applied to a situation 
similar to that in the present case was 
considered by the Calcutta High Court in 
the case of Saktiprasanna Bhattacharya v. 
Naliniranjan Bhattacharya (4). Their 
Lordships observed: 

“If he(the defendant against whom the suit had 
been dismissed by the trial Court and who had not 
been made a party to the appeal to the lower 
Appellate Court by another defendant) cannot be 
considered to be a person who is still interested in 
the result of the appeal or if he cannot be considered 
tobe a person who may be affected by the result 
of the appeal, within which expression is included 
the determination of the appeal itself......,.. . then it 
must follow that the powers ofthe Court, however 
ample they may be within the ambit of O. XLI, r. 20 
and r. 33, cannot be used to the detriment or 
prejudice of the person against whom the suit 
has been dismissed in the trial Court and against 
whom no appeal had been preferred before the 
lower Appellate Court. Itis true that the case of 
Muhammad Khaleel Shirazi has been noticed in 
the judgment of Suhrawardy and Garlick, JJ., in the 
case of Bejoy Kumar Sen v. Kusum Kumari Debi, (5), 
but it does seem to us that the matter has been put 
beyond all doubt by the decision of the Privy Council 
in the case of Chockalingam Cheity v. Seethai Ache 


These observations apply with equal 
force to the present case which for the 
Same reasons, must, in my judgment, he 
held to be covered by the authority of the 
Privy Council decisions. The appeal, 
therefore, against defendant No. 3 must 
be taken to be time-barred. The suit as 
against the Secretary of State was decreed 
by the lower Appellate Court for reasons 
which have been summarised by the 
learned District Judge as follows: (1) The 
engine was loaded in a covered wagon 
instead of in an open truck. (2) The truck 
was detained at Asansol for an unnecessarily 
long period. (3) The Railway yard at 
Asansol though enclosed by walls is a 
large one but no watchman is kept there 
and if there had been a watchman the 
fire might have been extinguished sooner. 
(4) The Railway Administration withheld 
a report of an‘equiry made as to the cause 
of the fire which the plaintiffs had called for, 


(4) 133 Ind. Cas. 177; A IRI931 Cal. 738;58 © 


(5) 123 Ind. Oas. 246; A IR 1929 Cal. 315; 33 Q 
WN 221. 


. 923; Ind. Rul. (1931) Oal. 641. 
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The learned Judge has shown that no 
misconduct in any sense in which the term 
can be legitimately used, can be inferred 
from the first three of these circumstances 
and the reasons for his conclusion need not 
be stated. for the finding has not been 


seriously questioned by the learned 
Advocate for the appeHants. The learned 
Advocate, however, contended that the 


omission to place before the Oourt the 
report regarding the fire in response to a 
summons issued at the instance of the 
plaintiffs to produce it entitled the plaintiffs 
to an inference that the tire was the result 
of some misconduct on the part of the 
Railway employees. There seems to me 
to be no substance in this contention. 
The risk note absolves the Railway 
Administration from any obligation to 
disclose how a consignment is dealt when 
damage toit is caused by fire but apart 
from this consideration no presumption of 
misconduct of an unspecified character can 
be drawn from the omission to exhibit the 
report when the report itself, not being 
admissible in evidence, could not have 
been used to prove misconduct, assuming 
that it was considered by the person who 
made the report that the servanis of the 
Company were responsible fcrthe outbreak 
of fire or the failure to extinguish it 
before serious damage was done to the con- 
signment. I would accordingly dismiss 
the appeal with costs to be apportioned 
between the defendants Nos. 2 and 3. 
Agarwala, J.—I agree. 
D. Appeal dismissed. 
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BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 1917 
of 1933 
February 14, 1934 
KANIA, d. 

Tas MUNICIPAL COMMISSIONER oF 
BOMBAY— PLAINTIFF 

BErsus 
AKBERALI JAFERALI HIRJI— 
DAFENDANT 

City of Bombay Municipal Act (III of 1888) ss. 197, 
279,141 (b), 142 (b)—Fatlure of owner of premises 
to pay municipal bills for water tax and halalkhor 
tax—Cutting of water supply,by Municipality —Owner, 
if relieved of obligation to pay—Right of Municipality 
to recover tax. = 

Under s. 197, Oity of Bombay Municipal Act, the 
owner ofa property is bound to pay the property- 
tex which would include water-tax and Aalalkhor- 
tax inadvancefor every half year. If, therefore, 
when the bill is presented to him hedoss not pay 
‘the amount, be intimates by his condavt that he does 
not want the water. The Municipality would, there- 
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fore, ba entitled to cut” off the water-supply under 
3.279. That, howover, does not relieve the property 
owner of his obligation to pay the water-tax and 


halalkhor-tax under cl b) of ss. lil and 142 ard 
the Municipality can recover them from him, 


Mr. F. J.Coltman, for the Plaintiffs. 
Mr, N. P. Engineer, for the Defendant. 
Judgment.—This suit is filed by the 


Municipality of Bombay to recover 
from the defendant, whois the owner 
of a certain property within the 
Bombay Municipal area, water-tax 


and halalkhor-tax for the periods mentioned 
in the plaint. The only defence urged on 
behalf of the defendant is that the Munic- 
pality having cut off the service pipe 
from: January 7, 1932, he is not liable to 
pay the taxes. It is admitted by the 
defendant that the supply was so cut off 
by the Municipality becanse. he failed to 
pay the water and halalkhor taxes as 
shown in the municipal bills served on 
him. 

Under s. 140 of the City of Bombay 
Municipal Act, 1883, the plaintiffs are 
entitled to levy water-tax and halalkhor-tax. 
Under s. 141 it is provided :— 

‘“*  water-tax shall be levied only 
premises— 

(a) to which a private water-supply is furnished 
from, or which are connected by means of com- 
munication pipes with. any municipal water-works 
or (b) which are situated in a portion of the 
city in which the commissioner has given public 
notice that sufficient water is available from 
municipal water-works for furnishing a reasonable 
supply to all the premisesin the said portion.’ 

Similar provisions are contained in s, 142 
in respect of halalkhor-tax. Under s. 197 
it is provided:— 

“Each of the property-taxes shall be payable in 
advance in half-yearly instalments on each first day 
of April and each first day of October.” 


As regards the assessment of taxes it is 
provided by s. 217:-~ 

(1) Subject to the provisions hereinafter contain- 
ed, appeals againat any rateable value or tax fixed 
or charged under this Act shall be heard and 
determined by the Uhief Judge of the Small Oause 
Court.” 

Section 219 inter alta provides: — 

“ the amount of every sum claimed from any 
person under this Act on account of any tax, if 
no appeal is therefrom made as hereinbefore pro- 
vided and ,...... .....the decision of the Ohief Judge 
aforesaid upon any appeal against any auch value or 
tax, shall be final.” 

Section 279 provides:— 

‘“(1) The Gommissioner may cnt‘off the connec- 
tion between any municipal water-work aud any 
premises to which a private water-supply is furnished 
by the corporation .. 

(a) in default of 


in respect of 


a 


payment of any instalment of 


.water-bix or of any sum due for water of expenses 


of any work dona under or by virtae or the pro- 
visions of ss. 272, 276 or 287-A within fifteen 
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days after a notice of demand for such tex or sum 
has been duly presented.” . .. “ 


This right is, however, subject to the 
sanction of the Standing Committee. 

It is urged on behalf of the defendant 
that the Municipality having cut off the 
service pipe on January 7, 1932, they are 
not entitled to call upon him to pay the 
water-tax and hAalalkhor-tax thereafter. It 
is urged that unless they are ready and 
willing to supply the water they cannot be 
entitled to the tax. 

The plaintiffs first contend that, having 
regard to the provisions of the City of 
Bombay Municipal Act, 1888, as in the 
present case the defendant has not made 
any appeal against the assessment of 
water-tax and halalkhor-tax, the assessment 
is fina], and the defendant is not entitled 
to contend before the Court that he is 
rot liable to pay the amount. This con- 
tention ‘is based on the construction of 
s. 219, the material portion whereof I have 
mentioned above. It is pointed out, on 
behalf of the defendant, that the only 
finality given by s, 219 is to the amount 
menticned in the bill and not to the 
liability of the assessee. I think there is 
considerable force in this argument and 
the words of the section lend support to 
that contention. The plaintiffs do not 
press to have this point finally decided, 
and the point not having been fully argued, 
I do not propose to pronounce any decision 
on the point. 


In my opinion, however, the defence is 
not sustainable. Under s. 141 (b) the 
owner of a property, within the municipal 
area, where water supply is available, is 
liable to pay water-tax, even if he does 
not take advantage of the municipal water 
supply. The position of the defendant in 
the present case appears to me to be quite 
similar to the owner of such a property. 
Under s. 197 the owner of a property is 
bound to pay the property-tax which would 
include water-tax and halalkhor-tax in 
advance for every half year. If, therefore, 
when the bill is presented to him he 
does not pay the amount, he intimates 
by his conduct that he does not want the 
water. The Municipality would, therefore, 
be entitled to cub off the water-supply 
under s. 279. That, however, does not 
relieve the property owner of his obliga- 
tion to pay the water-tax and halalkhor- 
tax under cls. (b) of ss. 141 and 142. By 
reason of s, 197, it becomes the duty of 
the property-owner, who wants a water- 
supply, to pay in advance the sixth-month- 
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ly instalments, and if in spite of such 
payment the Municipalty refuses to supply 
him water, different considerations might 
arise. In the present case, however, as 
the defendant has admittedly failed to pay 
the bills in advance, on the true con- 
struction of the sections of the City of 
Bombay Municipal Act, the Municipality 
would be justified in refraining from sup- 
plying water in respect of his property 
and still not lose their right to recover 
water-tax and halalkhor-tax from the pro- 
perty owner. The issue must, therefore, be 
found in the affirmative. 

There will be a preliminary mortgage 
decree in favour of the plaintiffs against 
the defendant for the amount mentioned in 
prayer (a) with six months’ time for re- 
demption, costs and interest as mentioned in 
prayer (a). 

N. Suit decreed. 
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PATNA HIGH COURT 
Civil Appeal No. 92 of 1930 
September 7, 1934 
FAZL ALI AND JAMES, JJ. 
Musammat BHAGO KUAR AND ANOTHER 
—~PLAINTIFFS—APPELLANTS 
VETSUS 
DULHIN RAJBANSI KUER AND OTHERS— 
PLAINTIFFS AND DEFENDANTS — 
RESPONDENTS 
Hindu Law-—Reversioner — Declaratory suit by 
reversioner that will by widow will not affect his 


interest Declaration by first Court Appellate Court, 
af can set it aside. 

Where a reversioner brings a suit for declaration 
that the will -by a widow should not affect his 
reversionary interest, and the first Court grants it, 
the Appellate Court ought not to set it aside, 

[Case-law referred to, ] 


- ©. A. from the original decree of the 
eee Shahabad, dated August 14, 
1929. 

Mr. D. N. Varma, for the Appellants. 

Messrs. K. P. Jayaswal, B. C. Sinha and 
Haribans Kumar, for the Respondents, 

Fazi Ali, J.—This appeal arises out of 
a suit which was instituted by the respon- 
dent for a declaration that she is the 
daughter of one Padarat Singh, deceased, 
and that the ekrarnama, executed. on 
February 28, 1927, by defendant No, 3 
and the wills executed on December 10, 
19236, and February 28, 1927, in which 
the plaintiffs title was denied and which 
related to the property left by Padarat 
Singh, were not binding on her. 

Two questions arose for determination 
in the trial Court one of which was a 
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question of fact and the other was a 
question of law. As the contesting de- 
fendants, namely, defendants Nos. | to 3 
denied that the plaintiff was the daughter 
of Padarat Singh and asserted that she was 
in fact the daughter of one Risal Singh, 
an agnate of Padarat Singh, the question 
of fact which the Court had to decide was 
whether in fact she was the daughter of 
Padarat Singh. The question of law which 
was to be decided was whether a declara- 
tory suit was maintainable where a limited 
owner, such as a Hindu widow, had dis- 
posed of her husband's property by means 
of a will. The learned Subordinate Judge in 
whose Court the suit was instituted has 
- decided both the questions in favour of 
the plaintiff and hence this appeal by de- 
fendants Nos. 1 to 3. 

On the question whether the plaintiff is 
the daughter of Padarat Singh or not the 
evidence adduced on her behalf seems to 
be overwhelming. It is asserted by the 
plaintiff that she is the daughter of Padarat 
Singh by his wife Jaipal Kuer, a lady 
who is said to have belonged to village 
Dumaria. The important fact to be noticed 
is that the defendants, although they de- 
finitely assert that she was not the daugh- 
ter of Padsarat Singh, have not denied 
either in their written statement or in the 
evidence adduced that her mother was 
Jaipal Kuer, nor have they stated any- 
where who her mother was. It is, therefore 
rightly contended by the learned Counsel 
for the respondent that the issue to be 
determined in this case is narrowed down 
to the question whether Jaipal Kuer was 
the wife of Padarat Singh or not. Now, 
there are two important documents on the 
record which seem to me to establish 
beyond doubt that Jaipal was the wife of 
Padarat Singh. One of these is Ex. 2 
which was a deed of agreement executed 
on June 29, 1872, by Padarat Singh 
and- a number of his agnates in which 
Padarat Singh described himself as an 
agent of Musammat Jaipal Kuer who was 
described to be his wife. The second 
important document is a notice issued to 
Jaipal Kuer in a case pending in the 
Calcutta High Court on March 24, 
1873, in which Jaipal Kuer is described 
as the widow of Padarat Singh. It is 
admitted by both the parties that Padarat 
Singh was alive in 1873 and, therefore, the 
description of Jaipal Kuer as, the widow 
of Padarat Singh seems to be a mistake. 
But the fact that Jaipal Kuer'’s name is 
associated with that of Padarat Singh 
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appears lo me to'be more than a mere 
co-incidence. Therevis also the evidence 
of a number of witnesses of village 
Dumaria, to which Jaipal Kuer admittedly 
belonged, to the effect that Jaipal had 
been married to Padarat Singh. The 
evidence of these witnesses has been read 
out to us in course of the argument and we 
see no reason to disbelieve it. 

In my opinion it has been established 
beyond doubt that Jaipal Kuer was the 
wife of Padarat Singh and that by itself 
uppears to me to be sufficientto dispose 
of the defence thatthe plaintiif is not the 
daughter of Padarat Singh. There is, 
however, a mass of evidence on the side 
of the plaintiff which consists of statements 
made by some very old residents of village 
Pokhrehan where Padarat admittedly lived 
and certain persons who are alleged tobe 
connected with the family of Padarat in 
the capacity of purohits, labourers and re- 
lations. The evidence of these witnesses 
has been accepted by the trial Oourt 
which had the advantage of noting their 
demeanour and -I see no reason to differ 
from the view taken by the trial Court. 
Four witnesses only have been exemined 
on behalf of the defendants, but’ their 
evidence appears to me to be wholly un- 
ieliable. Lallu Singh and Musammat Bhago 
Kuer are both defendants in the caseand 
are, therefore, interested. Janki Singh, 
D. W. No. 2, says that he has no concern 
with the plaintiff's family and admits that he 
was convicted in a criminal case. Defend- 
art's witness No. 1, Ramkeshwar Singh is 
a young man of 32 years of age. He 
states in his evidence that he learnt that 
the plaintiff was not the daughter of 
Padarat Singh from his mother and father 
on inquiry, but he is not in a position to 
say whether there was any special reason 
for him to inquire about the parentage 
of the plaintiff. The decision of the trial 
Court, therefore, appears to me to be cor- 
rect so far as the issue of fact is con- 
cerned. ; 

The question of law, however, is a more 
difficult one. There are a number of deci- 
sions including the decision of the Judicial 
Committee of the Privy Council in Jazpal 
Kuer v. Indar Bahadur (1) where the view 
has been taken that the execution of a will 
by alimited owner, suchas a Hindu widow, 
alfords, as a general rule, no sufficient 
reason for granting a declaratory decree. ' 
This dictum of the Privy Caguncil was 


(1) 26 A 238; 3LIA 67; 8 Sar. 625; 14M LJ 149; 
710 O 239; SU W N 465; 6 Bom. L R 495 (P O). 
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‘particularly emphasised-in the decision of 
the Allahabad High Courtin Umrao Kun- 
war V. Badri (2) and Das Mal v. Ram Chand 
(3). It is to be noticed, however, that 
their Lordships of the Judicial Committee 
of the Privy Council expressed their view 
in very guarded terms and in the particu- 
lar case which was before them they 
‘refrained from setting aside the decree of 
the Courts below granting a declaratory 
decree. The observations made by their 
Lordships which are pertinent to this case 
were these : 

“But their Lordships are always slow to reverse 
the decisions of Vourts below made in the delibe- 
rate exercise of a discretion entrusted to them by 
law. And in the present case there are special 
reasons why they should hesitate before so inter- 
fering at the instance of the present appellants. 
The will of appellant No, 1, taken by itself, left it 
open to doubton what ground she relied in what 
she was doing. But when the appellants came to 
file their written statement, and thereby to define 
their position and put their own interpretation 
upon what had gone before, there was no ambi- 
guity left. It was made clear that they relied 
upon an alleged title in appellant No. 1 inconsistent 
with any present or future rights of the respond- 
ent or any other reversionary heir.” 

It may also be noted that in Umrao 
Kunwar v. Badri (2), where the next re- 
versioner had brought asuit for declara- 
tion that a will executed by a Hindu 
widow was ineffectual as against his in- 
terest, the trial Court refused to grant such 
a decree in exercise of the discretion 
vested in it by law, but the learned Dis- 
trict Judge reversed his decision and 
granted a decree, purporting to act on 
the decision of the Privy Council in the 
case to which I have just now referred. It 
was pointed out by the High Court that 
the learned District Judge while purport- 
ing to follow the Privy Council ruling 
quoted by him had really departed from 
the spirit of that decision by interfering 
with the decision of the Court of first in- 
stance. The facts in Das Mal v, Ram Chand 
(3) were somewhat similar and here also 
the suit brought by the plaintiff had been 
dismissed by the Court of first instance and 
decreed by the Gourt of Appeal. It was, 
however, pointed outin Raghunath Baraet 
v. Jainarain Baraei (4), that where a de- 
claration by a reversioner in respect of a 
deed is to be refused, it should be refused 
at a preliminary stage of the litigation and 


(2) 29 Ind, Oas, 302; AIR1915 All, 252; 37A 422; 
WALI . | 

(3) 76 Ind, Cas, 946; A I R 1923 Lah, 406; 4 L 

6 


116. ; 
(4) 137 Ind, Cas. 145; AIR, 1931 All, 651; (1932) 
A Ld 99; Ind. Rul. (1932) AIL 281. 


154—23 & 24 


BHAGO V. KUER V. DULHIN RAJBANSI KUER 


177 
not by a Court of Appeal after the issues 
on fact and law had been decided. 

Now, it appears to me that a decree 
having been obtained by the plaintiff in 
the first Court it ought not to be set aside 
by this Court in appeal. The plaintiff 
sued in this case as the next reversioner, 
but she had a more serious cause of ac- 
tion, because by ths wills which are im- 
pugned in thiscase it is denied that she is 
the daughter of Padarat Singh. It appears 
that two wills were executed by defend- 
ant No. 1, one on December 10, 1926, 
and the other on February 28, 1927, By 
the first will the entire properly was 
bequeathed by defendant No. 1 to her 
brother’s son, defendant No. 2. By the 
second will the first will was revoked 
and a four annas share was given to 
defendant No. .3 who is alleged to be the 
next agnate of Padarat Singh and 12 
añnas share was given to defendant No. 2. 
It wag on the date-on which the second 
will was executed that a deed of relin- 
quishment was executed by defendant No, 2 
relinguishing all his rights to the 12 annas 
share in the property in consideration of 
the fact that a four annas share had been 
left to him by the last will of Musammat 
Bhago Kuer. The second will is not before 
us, but it is alleged in the plaint that 
by both the wills 
“the existence of the plaintiff and the fact of her 
being the future heir and next reversioner of the 
deceased Padarat Singh has been denied.” 

This statement is not specifically denied 
in the written statement and it is fully 
supported by the contents of the will 
dated December 10, 1926 in which Musam- 
mat Bhago Kuer 
“solemnly declares, admits and publicly assures ons 
and all that long ago my husband died without 
leaving behind any issue except myself his widow.” 
" This recital in the will clearly amounts 
toa denial of the fact that Padarat 
Singh had left any issue which was 
tantamount to a denial of the plaintiff's 
parentage. The question of the plaintiff's 
parentage is undoubtedly in one sense a 
question of legal status and in my opinion 
on that ground alone the plaintiff was 
entitled to maintain the suit. However 
that may be, in the present case it is 
quite apparent that the defendants are 
not only interested in denying the plaintiff's 
parentage, but have in fact denied it and - 
it has been established clearly by the 
evidence adduced by the plaintif that 
the denial of the defendants is entirely 
false. The plaintiff has also examined 
in this case a number of witnesses who 
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are between -70- and- 80 years old: and 
as lhe learned Counsel for the respondent 
contends, the evidence which is now avail- 
able to her might be lost if the decision 
of this issue is postponed or delayed. In 
the peculiar circumstances of - ihe case 

would affirm the decision of the lower 


Appellate Court and dismiss the appeal 
With cosis, 

James, J.—I agree. 

Dd. Appeal dismissed. 


Mas 
Lanagakin abani nana aaa 


_ BOMBAY HIGH COURT 
I.C. No. 21 of 1922 

April.9, 1934 
KANIA, d. 

In re THE BRITISH INDIA 

| BANKING axp INDUSTRIAL 
- CORPORATION, Lro.: VITHALDAS 
DHANJI & CO—APPLICANTS 
tae, VETSUS 
SHIVA CHEDUMBARIAH— 
OPPONENT. 

Companies Act (VII of 1913), s.160—Company— 
Voluntary liquidation—Death of share-holder befcre 
settling of list -of contributories—Inclusion of his 
name in list—Order of Court for payment of balance 
—Balance, if can berecovered from legal representa- 
tive of deceased share-holder—Proper proceedings to 
be taken—Nature of. 

. -Where in the. case ofa Company which has gone 
into voluntary liquidation, a share-holder dies before 
the list of contributories is settled and his name is 
included in the list in liquidation proceedings and 
the Court makes an order for payment of the 
balance, it is open tu the Court to recover it from 
his legal representative and heir under s 1€0, Com- 
panies Act. The proper remedy is to take proceed- 
ings in due course of administration of the estate 
of the deceased, and not an application for order 
E payment against the legal representative personal- 
y. 
“Mr. M. C. Setalvad, for the A pplicanta. 
Messrs. N. P. Engineer and V.F. Tara- 
porewala, for the Opponent. i 
Judgment.—The facts briefy are that 
contributory No. 136, Macherla Ramanna 
Shiva Chedumbariah, was a share-holder of 
the Company, and as such, had become liable 
to.contribute tu the asseta of the Company 
in its liquidation. The Company not 
being aware of his death put his name 
on the list of contributories in the liquida- 
tion proceedings, and in due course the 
Court made the balance order for payment. 
After the liquidator realised such amounts 
as he-could in liquidation, he sold the rest 
of the. claims, and the present assignees 
purchased the claim payable by contributory 
No, .136. The assignees now seek for an 
order against the respondent, Shiva 
Chedumbariah, as the heir and legal re- 
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' presentative of the deceased contributory 


No. 136, for payment of the amonnt appear- 
ing againstthe name of the deceased con- 
tributory in the balance order. On behali 
ofthe assignees it is contended that until 
the Company was informed ofthe death of 
ihe contributory the deceased continued tc 
be liable as a member and the Company 
was not bound to take notice of the death 
otherwise. Therefore, the proceedings 
adopted by the Company, in the name of 
the deceased, are good and are not a nullity 
as would otherwise be the case under ihe 
ordinary law. In this connection reliance 
is placed on New Zealand Gold Exhibition 
Company (Newbery VYautin Process) V. 
Peacock (1) and in particular on the observa- 
tions of Lord Davey at p. 633*. 

The principle of that decision, I believe, 
cannot be disputed. 

The difficulty in the way of the applicants, 
however, is that the application is not 
correct in form. Part V of the Indian 
Companies Act, 1913, deals with the wind- 
ing up of the companies and ss. 156 to 161 
define the various kinds of contributories, 
The term ‘contributory’ is defined in s, 158 
as follows:— j 

“The term contributory means every person liable 
to contribute to the assets of a company in the event 
of its being wound up..... ..” 

“Then comes s. 
under :-— 

. “160 (1), If a contributory dies either before or 
after he has been placed on the list of contributories, 
his legal representatives and his heirs shall be 
liable in a due course of administration to contribute 
to the ‘assets of the company in discharge of his 
liability and shall be contributories accordingly, 

(2). If the legal representatives or heirs make 
default in paying any money ordered to be paid by 
them, proceedings may be taken for administering 
the property of the deceased contributory, whether 
movable or immovable, or both, and of compelling 
payment thereout of tbe money due.” 

Sections 162 and onwards deal with 
winding up of the Company by the Court, 
and under the heading “Ordinary Powers - 
of Court,” s. 194 lays down the manner in 
which the list of contributories is to be 
settled. Sub-clause (2) of that section provides 
that in settling the list of contributories 
the Court shall distinguish between per- 
sons who are contributories . in their own 
right and persons who are contribultories. 
as being representatives of or are liable for 
the debts of others. Under s. 186, the 
Court has the power, at any time after 
the winding up order, to make anorder on 
any contributory for the time being settled 
Ta 1Q8B 622; 63L J Q B227; 9 R 669; 70 


Page of 180) 10 Beli TT 


“160 which runs as 





1935 


on the list of contributories to pay, in the 
manner directed by the order, any money 
due from him or from the estate of the 
person whom he represents to the Company 
exclusive of any money payable by him or 
the estate by virtue of any call in pursu- 
ance of the Indian Companies Act. That 
section necessarily contemplates an order 
made against a person named in the order 
and whose name appears in the list of 
the contributories settled under s. 181. 
The material words in connection with the 
present issue are contained in s. 160. 
On looking to the terms thereof, it appears 
to me that it contemplates the case of a 
person dying even before the list of con- 
tributories is settled. The section provides 
that in all cases where the contributory 
(i.e, one who is ordinarily liable to con- 
tribute to the assets of the Company as 
defined in s. 158) dies either before or after 
he is placed on the list of contributories, 
his legal representatives and heirs will be 
liable. The section then provides the way 
in which that liability is to be brought 
home, and mentions that they shall be 
liable ina due course of administration to 
contribute to the assets, Lastly, the first 
sub-clause of s. 160 recites that by reason 
of their liability (of the heirs and legal 
representatives) as such “they shall be 
contributories accordingly’. In my opinion, 
the last words do not exclude the case 
which has arisen before me, viz, of a 
‘person having died before the list of 
contributories came to be settled and in 
whose name the order for payment is made 
by the Court. The last mentioned words 
in the first sub-section of s. 160 only make 
clear the position of the legal representatives 
who are to pay in due course of administration 
of the estate, and specify that by reason of 
the liability of such heirs and legal 
representatives in due course of administra- 
tion they become contributories. If the 
Company or the liquidator obtain an order for 
the payment against such heirs or legal 
représentatives, by reason of their name 
being put on the list of coniributories under 
s.184(2), the method of recovering the 
amountis again provided in s. 160 (2). It 
is there expressly provided that when an 
order for payment is made against a con- 
tributory, who is-an heir or legal representa- 
tive only, proceedings should be taken for 
administering the property of the deceased 
person, This. sub-section in terms makes 
it clear that, even when an order for pay- 
ment is made against such contributory, 
the proper procedure for the Company or 
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the liquidator to enforce payment is to 
adopt proceedings for the administration of. 
the estate of the deceased and not seek an: 
order for payment personally against the 
contributories as is attempted to be done 
in the present application. Section 160 (1) 
which is, in my opinion, applicable here 
lays down that when no such order for 
payment is made, the liability of the heir. 
and legal representative is only in the 
course of administration, and either in 
execution of the original balance order 
made by the Court against the deceased 
contributory, or otherwise, an order for 
payment against him personally is not 
justified by the words of the section. 

The assignees strongly rely on the 
decision of B. J. Wadia J., in In 
the matter of Dharamst Morarjt Woollen 
Mills, (unrep.) Ltd. I. O. No. 20 of 
1928, decided on July 1], 1932, where 
it was urged that an order made 
against a deceased contributory was void 
and a nullity. In considering that argu- 
ment the learned Judge had occasion to 
refer to s. 160. Perusing that judgment, 
however, it appears that the learned Judge's 
attention was not drawn to the question of 
the form of the order as contemplated and 
provided for in s. 160. Under the cir- 
cumstances, I am unable to consider that 
judgment as laying down any principle as 
to the form in which the order should be 
made in execution. 

In my opinion the application must fail. 
The proper remedy of the assignees is to 
proceed as provided under s. 160, viz., to 
take proceedings to recover the amount in 
a due course of administration of the estate 
of the deceased. The application is, theré- 
fore, dismissed. As, however, the present 
application failson a point of law, which is 
not covered by any authority, Ithink the 
applicant should not be made liable to 


pay the costs. Under the circumstarices, I 
make no order as to costs. Counsel certifi- 
ed. 

N. Application dismissed. 





PATNA HIGH COURT 
Letters Patent Appeals Nos. 180 to 183 

of 1933 

July 31, 1934 

CoURTNEYT TERRELL, O. J. AND 
AGARWALA, Jd. 
Srimati PARBATI KUMARI— APPELLANT 
versus 
DOMAN MANJHI AND OTHERS — 
RESPONDENTS 


Chota Nagpur Tenancy Act (VI of 1908, ag 


160" 


attended by Chota Nagpur Amendment Act VI of 
1920), 5. 64 (3)—Lffect—Conversion of land into 
korkar—No application to Deputy Commissioner 
within two years ~Corsent of landlord, if deemed givn 
—Deputy Commissioner, jurisdiction of, 

“The effect of s.64 (3) of the Chota Nagpur Tenancy 

Acs, ‘is that within two years of the commence- 
ment of the conversion the landlord may apply to 
the Deputy Commissioner to eject the cultivator 
and may in such application prove that tha work 
was begun without his consent. If he fails to 
take this step then his consent wil] be deemed 
to have been given, and the concluding sentence 
added by amendment has the effect of giving to 
the Deputy Commissioner exclusive jurisdiction in 
the matter of ejecting a tenant or a resident of 
the village from land which he has begun to 
convert into korkar. Circumstances may cccur in 
which a tenant or resident begins conversion and 
then abandons the attempt, but the question of 
whether any such attempt has or has not been 
abandoned is a matter of fact. Where no such 
abandonment has been found, a ccmmencement of 
conversion has taken place and in such cage the 
application for ejectment can only be made in ihe 
Gourt of the Deputy Commissicner. The Act 
specially givcs to the Deputy Commissioner ex- 
clusive jurisdiction and the only way in which 
that jurisdiction can be ousted in favour of the 
Civil Court is by showing that the defendant is 
neither a tenant nor a resident of the village. 
. L. P. A. against the following decision 
of Mr. Justice Khaja Mohammad 
Noor, dated November,14, 1933, affirming 
that of the Subordinate Judge, Ranchi, 
dated June 30, 1931, which modified a deci- 
sion of the Munsif, Giridih, dated Febru- 
ary 12, 1930. 
- ‘Mohammad Noor, J.—These nine 
appeals arise out of same number of suits 
instituted -by the plaintiff-appellant for 
recovely of possession of certain land frem 
the defendant-respondenis after a declara- 
tion of ihe plaintiff's title. 

The lands involved were portions of plot 
‘Nos. 46, 20, 41 and 43 of the village which 
were recorded as gairmazrua malik. The 
defence was that the defendanis under the 
special law prevailing in Choia Nagpur 
brought these lands under their cultivation 


by the process known in Chola Nagpur’ 


as korkar, 

The Munsif diemissed the suits in respect 
of plot Nos. 46 and 43, holding that korkar 
was complete in respect of the lands situat- 
ed in these two plots and consequently the 
defendanis acquired an occupancy right 
under s. 67 ofthe Chota Negpur Tenancy 
Act. In respect of ihe lands situated in 
the other two plots Nos. 20 and 41 the 
learned Munsif held that the processes of 
reclamation had not commenced and, there- 
fore, he gave the plaintiff a decree. The 
defendants appealed in each case. The 
learned Subordinate Judge has- dismissed 
the suit in respect of the lands of these two 
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plots also. He held oñ the construction of 
the Commissioner’s report who had gone to 
ihe spot and made a local inspection of ihe 
lands In question that the processes of re- 
clamation had commenced and in view of 
the concluding clause of s. 61 (3) held that 


{he Civil Court had no jurisdiction to enter- 
tain tke suits. 


Now the concluding clause of s. 64 (3) 
which was added by the amending Act of 
1920, provides that no cultivator who is a 
tenant or resident of a village shall be 
evicted from land of that village which he 
has commenced to convert into korkar 
otherwire than upon such an application. 
The application referred to is the appli- 
cation to the Deputy Commissioner by the 
landlord for the ejectment of the person 
who has commenced the korkar operation 
as provided in the earlier part of s. 64 (3). 


Mr. B. ©. De, who appears for the 
appellant, contends that this provision in 
s. 64 (3) does not take away the jurisdiction 
of the Civil Court.. He relies upon various 
decisions of this Court in which it has been 
held that s. 139 of the Chola Nagpur Ten- 
ancy Act, does not bar suits in which the 
question of title is involved. In my opin- 
ion, in this case, the jurisdiction of the 
Civil Court is barred, not only by the pro- 
vision of s. 139 (which, as has been held in 
this Court, does not apply to suits based 
upon title) but also by the concluding por- 
tion of s. 64 (3) which clearly means that if 
a person who hss commenced korkar is a 
tenant or a resident of the village whore the 
korkar is being done he cannot be ejected 
otherwise than by an application to the 
Deputy Commissioner. There is one mode 
and one mode only for ejecting a raiyat 
or a tenant of the village. In my opinion 
this construction is not open to any doubt 
whatsoever and the learned Subordinate 
Judge has come to a correct’ conclusion. 

Now the only quesiion which remains is 
this, whether the act which the defendante 
have been found to have done is a com- 
mencement of the korkar within the mean- 
ing of the Chota Nagpur Tenancy Act, The 
learned Subordinate Judge has given very 
good reasons for holding that they are and 
the interpretation which he has put upon 
the report of the Commissioner is in my 
opinion correct. After all whether the korkar 
has commenced or not is a question of fact 
which has been determined by the learned 
Subordinate Judge. “I see no reason to 
interfere. The appeals are, therefore, dise 
missed with costs, 
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Leave for filing Letters Patent Appeals 
S asked for which is granted. 

Messrs. S. M. Mullick and B. C. De, for 
he Appellant. 

Mr. K. K. Banerji, for the Respondent. 

Courtney-Terrell, C. J.—These appeals 
are from a single Judge of this Court 
‘Noor, J.), affirming the appellate decision 
of the Subordinate Judge of Hazaribagh 
by which he reversed the decree of the 
Munsif and dismissed the suits on the 
ground that the Civil Court had no juris- 
diction. 

The plaintif as mukarraridar sued in each 
case to eject the defendants from certain 
gairmazrua khas land after declaration of 
the plaintiffs title. The defendants alleged 
that they were protected under the Chota 
Nagpur Tenancy Act as they bad brought 
the land under cultivation as ‘korkar and 
further contended that the Civil Court had 
no jurisdiction in the matter. 

The suits related to four plots of land 
Nos. 46, 20, 41 and 43. As to plots Nos. 46 
and 43, it has been found as a fact by the 
Munsif that the conversion into korkar was 
complete as to portions thereof and the 
defendants having acquired an occupancy 


right therein under s. 67 of the Act the suits. 


must be dismissed as to these porticns, but 
he gave a decree as tothe rest. The Sub- 
ordinate Judge dismissed the suits entirely 
holding as afact that the conversion into 
korkar of the remaining land though not 
completed had been begun, and that in 
all the suits the defendants were eilher 
raiyais or residents of the village. 
tion 64 (3) upon which his decision was 
based, runs as follows: 


“Where the consent of the landlord is required 
by this section for the conversion of the land into 
korkar, such. consent shall be deemed to have been 
given if, within two yearsfrom the date on which 
the cultivator commenced such conversion, the 
landlord has not made an applieation to the Deputy 
Commissioner for the ejectment of the cultivator 
(and no cultivator who is a tenant or resident ofa 
village, shall be ejected from land of that village, 
which he has commenced to convert into korkar, 
otherwise than upon such an application)," 


In my opinion the effect of this section is 
that within two years of the commencement 
of the coversion the landlord may apply to 
the Deputy Commissioner to eject the eul- 
tivator ard may in such application prove 


that the work was begun without his con- 


sent. If he fails to take this step then his 

consent will be deemed to have been given, 
and the concluding sentence added by 
amendment has the effect of giving to the 

Deputy Commissioner exclusive jurisdiction 

in the mattér of ejecting a tenant or a, resi- 
t. - 
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dent of the village from land which he has 
begun to convert into korkar. Circumstan- 
ces may occur in which a tenant or resi- 
dent begins conversion and then abandons 
the attempt, but the question of whether 
any such attempt has or has not been 
abandoned is a matter of fact. In the 
present cases no such abandonment has 
been found, a commencement of conversion 
has taken place and in such case the.ap- 
plication for ejectment can only be made 
in the Court of the Deputy Commissioner. | 

The plaintiff argues that the defendants 
have denied the landlord's title. This is 
not tree as I shall presently show. The 
Act specially gives to the Deputy Commis- 
sioner exclusive jurisdiction and the only 
way in which that jurisdiction can be oust- 
ed in favour of the Civil Court is by show- 
ing that the defendant is neither a tenant 
nor a resident of the village. 

Two cases were relied on by the appel- 
lants to support their contention that a denial 
of the plaintiff's title by the defendants will 
attract the jurisdiction of the Civil Court. 
They are Gobinda Bauri v. Kristo Sardar 
(1) and Aghor Manjhi v. Kshiroda Sundart 
(2). In both of these the defendant relied: 
on s.. 189 (4) of the Act, and it was held, 
that that section referred only to suits 
between a landlord and his tenant and- 
ceased to apply when the relationship of 
landlord and tenant was in issue and that. 
in the latter case the Civil Court had juris- 
diction. In those cases the Court had no 
concern with s. 64 or of any question of 
korkar rights and they are not relevant. 


The case of Gursaran Das v. Akhouri 
Parmeshwari Charan (3) is also not rele- 
vant. ‘The decision turned on s. 139-A and 
had no reference to korkar rights or to 
s. 64. Here also the plaintiff's title was 
expressly denied. In these cases the de- 
fendants did not deny that they were ten- 
ants or residents of the village: had they 
done so the case might have been otherwise 
decided. They merely contended that as a 
mukarraridar under the superior landlord of 
the village the plaintiff had no right to sue, 
It could hardly be contended that the 
mukarraridar was not in as gocd a position 
as the superior landlord so this plea failed. In- 
my opinoin Mr. Justice Khaja Muhammad 
Noor was right in holding that s. 64 (3) is 


(1) 90 Ind. Cas. 489; AT R 1926 Pat, 6f. 

(2) 109 Ind. Oas. 477; 9 PL T 724; 7 Pat. 82; 
A IR 1928 Pat 198; 1L T 40 Pat. 113. 

(3) 104 Ind Gas. 580; 8 P L T 841; 6 Pat. 296; AT 
R 1927 Pat, 203. 


Be 
conclisive’ and T would dismiss these ap- 
peals with costs. 

Agarwala, J.—I agree, 

D. Appeals dismissed. 


Se — a 
se 4 


l BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 943 
of 1933 
December 6, 1933 

Mirza, J. 
JOHARMAL RAMKARAN— 
PLAINTIFES 
VETSUS 
LAXMANDAS SHIVLAL— 
DEFENDANTS 

.Civil Procedure Code (Act V of 1908), O. XXX, 
rr. 1, 10—R. 10, tf governed by r. 1— Provisions of 
O.XXX,r. 1, if applicable to foreign firms— Person 
carrying on business of firm with name other than 
his own—Business carried on outside British India 
—Suit,if can lie against firm. 

Order XXX, r. J, Civil Procedure Code governs 
O. XXX, r. 10. 

“The provisions of O. XXX, r. 1, Civil 
Code, are not applicable to foreign firms 
v, Keshavlal (3) and Vyankatesh Oil 
Velmahomed (4), referred to, 

Where a person carrieson businessin the name of 
a firm bearing another name than his own, he cannot 
be sued in the name of the firm if the business is 
carried on outside British India. 

Mr. M. P. Amin (with him Mr. C. K. Da- 
phtary), for the Plaintiffs. 

Mr. M. L. Maneckshaw, for the Defen- 
dants. 

Judgment.—The plaintiffs have filed 
this suit against Laxmandas Shivlal who 
nre described as a firm carrying on busi- 
ness as merchants at Parbhani in the 
territories of H. E. H. the Nizam of 
Hyderabad. In para.9 of the plaint they 
have stated that a material part of the 
cause of action in this suit has arisen in 
Bombay and that with leave granted 
under cl. 12 of the Letters Patent this 
Court would have jurisdiction to entertain 
this suit. Leave under cl. 12 of Letters 
Patent was granted and the plaint was 
didmitted on the file by the Chamber Judge 
on June 22, 1933. It is not mentioned 
anywhere in the body of the plaint thatthe 
plaintiffs were suing a firm consisting of a 
single proprietor. On the face of the 
plaint, the plaint did not fall within the 
provisions of O. XXX, r. 1, enables 
“any two. or more persons claiming 
or being liable as partners and carrying 
on business in British India to sve or 
to be sued in the name of the firm of 
which such persons were partners at the 
time of the accruing of the cause of 
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action.” The plaint on that ground should 
have been rejected. l 
On July 10, 1933, the plaintiffs obtained 


“a Chamber order (Ex. B) from the Pro- 


thonotary and Senior Master ordering that 
ihe writ of summons in this case should 
be served by registered post on behalt of 
the defendant firm upon one Hemraj 


- Shivial at his address at Parbhani in the 


territories of H. E. H. the Nizam of 
Hyderabad. Mr. Amin, on behalf of the 

plaintiffs, asks me to infer from a re- 
citation in this order which is that Hemraj 

Shivlal was carrying on business in the 
name of the firm Laxmandas Shivlal that 
Hemraj was being sued personally in this 
case as the sole proprietor of the defendant 
firm, The affidavit of service, Ex. 4, 
shows that the registered letter containing” 
copy of the writ of summons was served 
uponone Madhavrao Tata, who has signed 
the acknowledgment on behalf of Hemraj 

Shivlal. Prior to the institution of the 
suit, the defendants’ attorneys by their 
letter, Ex. A, dated October 14, 1932, had 
informed the plaintiffs’ attorneys that 

Hemraj Shivlal was the sole proprietor of 
the firm carried on in the name of Lax- 
mandas Shivlal. The plaintifis’ attorneys 

evidently lost sight of this fact when they 
gave instructions to Counsel to draw the 
plaint. The defendant firm filed points of 
defence on August 26, 1933. Jn these: 
points of defence the defendant firm has 
not specifically raised the point that the 
suit is not maintainable. Both in para. 3 
and in para. 5 of the points of defence, 
the defendants state that Hemraj Shivlal 
isthe proprietcr ofthe defendant’s firm. 
On November 7, 19383, the defendants 
addressed their letter (Ex. 1) to the plain- 
tiffs’ attorneys enclosing therein a consent 
precipe for being signed by the plaintiffs’ 
attorneys for taking furiher pcints of 
defence of the defendants on the file, and a 


copy of the further points of defence which . > 


the defendants were proposing to file. The 
further points of defence of which a copy 
was sent contained only one paragraph 


which was as follows :— 

“The defendant firm carries on business at 
Parbhani in the territories of H. E. H the 
Nizam of Hyderabad and the suitas framed is not 
maintainable and should be dismissed with costs.” 


The plaintiffs’ attorneys, bytheir letter 
dated November 9, 1933 (Ex. 2}, declined 
to sign the consent precipe and objected 
to the new plea being raised at that stage 
of the proceedings. They intimated that. 
if the defendants wished to make an 
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application to the Court for taking the 
supplemental points of defence on file they 
should give proper notice to the plaintiffs 
who were desirous of opposing the applica- 
tion. Prior to addressing their letter, 
Ex. 1, the defendants’ attorneys had, on 
October 31, 1933, addressed a letter, Ex. 3, 
to the plaintiffs’ attorneys. In that letter 
they had inter alia stated as follows: — 

“We have also to inform youthat at the time of the 
hearing of the suit, our clients will plead that the 
defendantsfirm being a foreign firm cannot be sued 


and hence the suit as framed is bad in law and should 
be dismissed with costs.” 


On the suit being called on before me 
to-day, after the pleadings were read and 
issues framed, Mr. Manackshaw, on behalf 
of the defendants, invited me to try a 
preliminary issue which might dispose of 
the suit. That issue is:— 

“Whether the suit as framed is maintainable ? ” 

No objection having been raised to that 
course being followed, I have heard argu- 
ments on the issue which is purely an 
issue of law. Mr. Amin admits thatif the 
provisions of O. XXX, r. ], were applicable 
to the present case, the suit would not be 
maintainable against the defendants on 
the face of the plaint, which shows the 
defendants tobe aforeign firm. But he 
has contended that the present case is 
covered by O. XXX, r. 10, which is in 
general terms. Order XXX, r. 10, is in these 
terms:— 

“Any person carrying on business in a name or 
style other than his own name, may be sued in such 
name or style asif it were a firm name; and, so far as 
the nature of the case will permit, all rules under this 
Order shall apply.” 

There is no specific mention inthis rule 
. a8 there is in O. XXX, r. 1, that the 
business carried on should be in British 
India in order that this rule may become 
applicable. Mr. Amin has relied upon the 
analogous rr. 1 and ll under O. XLVIII-A of 
the Supreme Court Rules. Both these 
rules of the Supreme Court contain a clause 
confining their application to cases where 
the business is carried on within ihe 
jurisdiction ofthe Court, The analogous 
clause inO. XXX, r.1l,seems to be some- 
what wider, inasmuch as the application 
of that rule is not restricted to cases 
which fall within the jurisdiction of the 
Court, but apply to the whole of British 
India. 

The question here to consider is, whether 
under O. XXX of our Civil Procedure (ode, 
r. 10 is subjectto the same restriction as 
r. 1. On this point there is no decided 
ease to which my attention has been called. 
The important words inr.10 are; “and, so 
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far as the nature of tha case will permit 
all rules under this Order shall apply 
If it was the intention of the legislaturé’ 
that r.1 should not apply, it would have. 
stated so. Ifr. listo apply, it deals with 
cases where there are two or more persons’ 
claiming or being liable as partners, 
Under r. 10 the case of the single propriétor ` 
trading in a firm name isto be treated as 
if the single proprietor so trading con- 
stituted a firm for the purpose of O. XXX, 
although under the definition of a firm’ 
under the Indian Contract Act there can 
be no firm unless there are at least two’ 
partners. Ifthe case of a single proprietor 
is to be treated as a firm for the purpose 
of O. XXX, then the case in my judgment 
is clearly covered by r.1 which requires: 
that the firm suing or being sued should 
be carrying on business in British India if 
itis to sue or tobe sued under an ab- 
breviated title as a firm. 
Mr. Amin has relied 
Rampratab v. Gavrishankir (1), where’ 
Mr. Justice Mulla,as he then was, has 
observed at pages 10-11* of his judgment as 


follows: — 

“The word ‘firm'is a short, collective name for the’ 
individuals who constitute the partners, and though 
under the Rules ofthe Supreme Court and under 
the Code of Oivil Procedure actions may now be 
brought by and against partners in the name of: 
their firm, the general doctrine that ‘there is no such 
thing asa firm known to the law (per James, L. J. 
in Hx Parie Corbett (2)] remains in force. It 
follows from this that a snit against a firm is 
essentially a suit against the partners constituting 
the firm.... s... se f | f 

Turning now to suits against a person carrying on 
business ina name other than his own, the Code of 
Civil Procedure, O. XXX, r. 10, provides that he 
may be sued in that name as if it were a firm 
name. The words ‘asif it were a firm name’ are 
used advisedly, for one man cannot constitute a 
firm. When a suit is brought against such person 
in the name in which he carries on business, the 
suit is essentially one against him and he ie the sole 
defendant in the suit .........” 

Mr. Amin has argued that the defendant 
firm and Hemraj Shivlal its sole proprietor 
are one and the same person and the suit 
is in order. I am unable to agree 
with this contention. ‘The suit is not 
against Hemraj Shivlal, but it is against 
Laxmandas Shivlal, a firm. If Mr. Amin's 
contention were correct, it might lead to 
this result, that when a suit is filed 
against a foreign firm its maintainability 
would depend upon its being owned by a 


(1) 83 Ind, Cas, 484; 25 Bom. L R7; ATR 1994 
Bom. 109. 

(2) (1880) 14 Oh. D 122 at p 126; 49 LJ Bk. 74; 42 
L T 164; 28 W R 589. 
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. single individual. That would lead to an 
inquiry in each case as to the constitution 
of ihe firm under its own foreign laws. 
Instead of simplifying the procedure as 
O. XXX aimsto do, such an inquiry would 
necessarily complicate the situation. In 
my judgment the legislature could not 
have contemplated such a result. The 
correctness of the ruling in Vallabhdasv. 
Keshavlal (8) and in Vyankatesh Oil Mill v. 
Velmahomed (4) that the provisions 
of O. XXX, r. 1, of the Civil Procedure Code, 
are not applicableto forcign firmsis not 
questioned by Mr. Amin. 

Mr. Amin has: applied that if the Court 
is against him onthe merits of his conten- 
tion, it should allow the plaintiffs toamend 
the plaint. J grant this. application. The 
plaintifis are given liberty to amend the 
plaint and proceedings by inserting the 
name of Hemraj Shivjal as party defendant 
in place of the firm Laxmandas Shivlal. 
The plaintiffs must pay all costs occasioned 
by this amendment including the costs of 
to-day’s hearing and of making the amend- 
ment. The defendant to be added is 
given liberty to file fresh points of defence. 
Ifno amendment is made within a week 
from this date, the suitis to be placed on 
board for dismissal. Liberty is given tothe 
plaintifs to apply for further directions on 
the summons for directions after the same is 
amended. 

N. Order accordingly. 
‘3) 104 Ind, Cas: 94; 29 Bom. LR €60; AIR 19°7 


om. 428, 
(4) 109 Ind, Cas. 99; {0 Bom. L R 117; AIR 1928 
Tom. 191, - 
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_. . _ PATNA HIGH COURT 
Criminal Revision Petition No. 567 of 1934 
December 4, 1974 
JAMES, J. 
CHHAKAN RAM—PETITIONER 
4 VETSUS 

RAGHUNATH RAM—Opposmig Party 

Criminal Procedure Code (Act V of 119), ss. 144, 
145— Magistrate assuming function of Civil Court— 
Order amounting to one of ejeciment on grcunds of 
title— Whether can be interfered with in revision 
uhen effect of order has expired. 

The propriety ofthe order whereby a Magistrate 
assumes the function of the Civil Court and makes 
au order which practically smovnts lo. an order of 
ejeciment on grounds of title may certainly be ques- 
tioncd , though he may be technically justified by 
the fact that he records his apprehension of a 
breach of the peace. But where the effect of the 
order has expired and the matter js before the Civil 
Courts, the application for revision of the order will 
be dismissed, 

Or. R, P. from an order of the Sub-Divi- 
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sional Officer, Gaya, dated October 2, 
1934, a motion from which order having been 
dismissed by the District Magistrate, Gaya,, 
by his order dated November 10; 1934. 
Mr. S. M. Nayamatullah, for the Peti- 
tioner. 
Mr. Raj Kishore, for the Opposite Party. 
Judgment.—Raghunath Ram was a 
tenant of Kishun Ram in a shop in Qaya.. 
The shop is divided into two rooms by a 
partition, but thereis only ‘one entrance 
which can be locked. Raghunath Ram 
had allowed Chhakan Ram io carry on 
business in one of the divisions of the room, > 
which can only be reached through the 
room in which Raghunath Ram himself 
carries on business. Chhakan Ram in 
September obtained from the proprietor a 
lease of the portion of the shop of which 
he wasin possession. Raghunath Ram then 
locked the entrance door of his shop and 
kept it locked, whereby Chhakan Ram 
was excluded from entry. Chhakan then 
sent a telegram to the Superintendent of 
Police who directed the Local Sub-Inspector 
to look into the matter. A report was then, 
made to the Sub-Divisional Magistrate, 
with a recommendation that Raghunath 
Ram might be restrained under s. 144 of 
the Code of Oriminal Procedure from in- 
terfering with the peaceful posession of 
Chhakan Ram, proceedings were taken. 
under s. 144 which resulted ultimately in 
an order first that Chhakan Ram must 
abstain from interfering with the lock which 
Raghunath Ram had placed on his door; 
and secondly, that Raghunath Ram should 
on October 4, give facilities to Chhakan 
Ram to remove his goods from the shop if 
he desired to do so. - 
An application to the District Magistrate- 
against this order was rejected, and ihe 
High Court was then moved in revision, 
but the effect of the order under s, 144 
has now expired by lapse of time, and I 
can neither confirm nor set aside, since to 
confirm it would not bring it to life and to 
set it aside would not render if any more 
dead than it is at present. The propriety 
of ihe order whereby the Magistrate as- 
sumes the function of the Civil Court and 
makes an order which practically amounts. 
io anorder of ejectment on grounds of 
title may certainly be questioned; though 
he may be technically justified by the fact 
that he records his apprehension of a 
breach of the peace by which I suppose if 
is to be understood that he apprehended an 
affray at the door of the shop; when. one 
party desired that the door should be opened 
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and the other party desired that. it should 
not. But the effect of the order, as I have 
said has expired; and I understand that the 
matter is now before the Civil Courts. 

The application for revision of the order 
is dismissed. 

N. Application dismissed. 
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LAHORE HIGH COURT 
Civil Appeal No. 955 of 1933 
January 2, 1934 
Jat LAL, J. 

LAL SINGH-——-APPELLANT 
VETSUS 
MOHAN SINGH AND ofnarass— 


RESPONDENTS 

Execution— Decree beycnd inherent jurisdiction of 
Court—LEffect of—Deeree on compromise as to ex- 
traneous matter— Whether a nullity—HEaxecuting Court, 
if can question validity of such decree—Civil Procedure 
Code (Act V of 1908), 0, XXIIT, r. 38—Demolition of 
wall in dispute, consideration for abandoning claim 
to wall in suit--Compromise as to wail in dispute— 
Whéther one relating to suit. 

Whereas decree is held to be beyond the inherent 
jurisdiction ofthe Court itis a nullity and cannot 
*ebe executed aud the executing Court is competent to 
decide the question whether the decree is or is not 
a nullity. But adecree passed by a Courton a 
compromise and relating to a matter extraneous 
to the suit isnot a nullity and can be executed, 
A distinction exists between patent want of jurisdic- 
tion and irregular or illegal exercise of jurisdiction. 
There is also a clear distinction between the manner of 
exercise of jurisdiction and the existence of juris- 
diction. Theexistence of jurisdiction is dependent 
upon the place where the cause of action has accrued, 
the value of the subject-matter and the nature of the 
subject-matter while the proper exercise ofthe 
juriadiction-depends upon other considerations in- 
cluding correct procedure. Gurdeo Singh v. Chand 
rika Singh (1) and Arjun Kupati v. Aswani Kumar 
(3), dissented from. Sabapathi Pillai v. Vanmaha- 
linga Pillai (8), Govinda Nattar v. Murugesa (10) 
and Bajirao Narhar Peshwa v. Sakharam Balvant 
(11), relied on. 

Where the demolitionof the wallin dispute was 
the consideration for the abandonment by the plain- 
tiff of his right to have the wall in suit demolished. 
Then the compromise with regard tothe wall in 
dispute should be deemed torelate to the suit 
Se the meaning of O. XXIII, r. 3, Civil Procedure 

ode. 


©. A. from an order of the District 
Judge, Jullundur, dated April 20, 1933. 

Mr. M. C. Mahajan, for the Appellant. 

Mr. Achhru Ram, for the Respondents. 


-= Judgment.—This appeal arises out 
of execution proceedings. The suit original- 
ly was for a mandatory injunction directing 
the defendant to demolish a certain wall 
which for the sake of brevity shall be 
called the wall in suit hereafter. During 
the penderfcy of the suit, the dispute was 
yeferred to arbitration and the parties 
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compromised the dispute before the arbi- 
trator. This compromise was duly recorded 
by the arbitrator and an award was given 
ascordingly and a decree was passed in 
accordance with the award. The award 
states that in addition to the dispute 
referred to the arbitrator, there were several 
other disputes between the parties which 
had been settled by them and that as a 
result of the settlement the suit with regard 
to the wall in suit shall be dismissed: but 
that a decree shall be granted to the 
plaintiff for the demolition of another wall 
which shall hereafter be called the wall 
in dispute. As I have alrady stated on 
receipt of this award and with the consent 
of the parties the Court dismissed the suit 
with regard to the wall in suit and decreed 
it with regard to the wall in dispute, It 
was provided in the award that the de- 
fendant would remove the wall in dispute 
within a certain time and that on his 
failure to do so the plaintiff would be en- 
titled to have the same removed by means 
of execution of the decree. It appears that 
the defendant did not remove the wall in 
dispute within the prescribed time and 
consequently the plaintiff made an appli- 
cation for execution of his decree, the 
prayer asked for being to demolish the 


` wall in dispute. 


An objection was raised by the defend- 
ent as to the locus standi of the person 
who had applied to execute the decree. 
This objection was decided against the 
defendant judgment-debtor. He then 
raised another objection that as the wall in 
dispute was not the subject-matter of the 
original suit and as therefore by virtue cf 
O. XXIII, r. 3, the original Court had no 
jurisdiction to pass a decree with regard 
thereto, the decree could not be executed - 
but that the only remedy of the plaintiff 
decree-holder under the circumstances 
presumably was to file a regular suit 
The decree-holder's objection that the 
execution Court was not competent to 
entertain this objection was repelled by 
the Court which held that the objection of 
judgment-debtor was well founded and 
dismissed the application for execution. 

On appeal by the plaintiff decree-holder 
the District Judge agreed with the execut- 
ing Court on the question of want of 
jurisdiction of the original Court to pass 
the decree and further held that it wag 


open to the executing Court to execute the 


decree in this case on the ground that the 
Court which passed it had no jurisdiction 
to do so; but he accepted the appeal of the 
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decree-holder on the ground that the 
objection as to jurisdiction was belated, 
and that onthe principle of res judicata 
ehould not have been enterbained by the 
executing Court: he consequently set aside 
the order of the executing Court and re- 
manded the case with direction to procead 
with the execution of the decree in ac- 
cordance with law. The judgment-debtor 
appeals to this Court, 


It ceems to me that the decision of the 
learned District Judge on both the 
matters mentioned above is erroneous, If 
the objection of the judgment-debtor asto 
ihe jurisdiction of the original Court 
which passed the decree and the jurisdic- 
tion of the executing Court to question the 
jurisdiction of that Court was well-founded, 
then, in my opinion, it was not belated and 
no question of res judicata arose. I have 
not, however, heard Counsel on this aspect 
of the case and therefore do not express 
any final opinion on it. In my opinion this 
appeal must fail because the view of the 
learned District Judge that the executing 
Court could in this case question the 
jurisdiction of the Court which passed the 
decree on the compromise is erroneous. The 
learned Counsel for the appellant judg- 
ment-debtor relied upon Gurdeo Singh v. 
Chandrika Singh (1), Jani Bhandur Sah v. 
Mohan Roy (2) and Arjun Kupati v. Aswani 
Kumar (3); the two last mentioned cases are 
also decisions of the Calcutta High Court. 
These cases no doubt support the con- 
tention of the learned Counsel that it is 
open to the executing Court to question 
the jurisdiction of the Court which had 
passed the decree if there was inherent 
incapacity of that Court to entertain or 
to decree the suit and also that in cases 
like the present the objection relates 
to inherent want of jurisdiction of the 
Court. Sarat Chandra v. Sham Chand 
(1), helps the appellant only indirectly 
because in that case a suit had been 
brought to enforce that part of the com- 
promise which did not relate to the suit 
“and an objection that the suit was not 
entertainable was repelled by the Court 
which held that a compromise relating to 
matters which are extraneous to the suit 


can be used as an evidence of an oral agree-. 


ment and that such oral agreement can be 


(1) L Ind. Oas. 913; 36 O 193,50 L J 611, 
(2) 62 Ind. Cas. 653. 
(3) 78 Ind. Cas. 317: A I R 1925 Oal. 286. 
(4) 14 Ind. Oss. 701; 39 O 663; 16 OL J 
71 
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enforced by means of a suit. Kartar Singh 
v. Indar Singh (5), also is a case in which 
a suit was instituted to enforce a com- 
promise so far as it did nos relate to the 
suit. Certain observations were made 
therein which help the appellant’s case and 
which followed : Gurdeo Singh v. Chandrika 
Singh (1), Roop Narain v. Hukam Chand 
(6) and Parshotam Das Nathu Ram v. 
Radha Kishen (7), do not appear to me to 
bear directly on the point at issue. [a 
Kartar Singh v Indar Singh (5), a learned 
Judge in Chambers of this Court held that 
an executing Court is competent to decide 
whether a decree capable of execution 
exists or not and that a valid objection to 
the inherent jurisdiction of the Court 
makes the decree passed by it a nullity 
and as only an existing decree can be 
exeexted by a Court, a decree which is a 
nullity cannot be so executed, and therefore 
the executing Court is competent to decide 
this matter. Similarly, in Roop Narain v. 


Hukam Chand (6) a Division Bench decided: 


that an executing Court is competent to 
decide whether a decree is or is not a 
nullity. 


The question, therefore, even: on the 
authority of the cases cited by the appel- 
lants Counsel is whether the decree in the 
present case so far as it relates to the wall 


in dispute is a nullity; it is to be noted. 


that the learned Counsel for the res- 
pondent does not really contest the pro- 
position that if the decree be held to be 
beyond the inherent jurisdiction of the 
Court and therefore a nullity, it cannot be 
executed and that the 
competent to decide the question whether 
the decree is or is ‘not a nullity. He 
cited Sabapathi Pillai v. Vanmahalinga 
Pillai (8) which seems to fully cover the 
facts of the present case. Inihat case it 
was held that a decree passed by a Court 
on a compromise and relating to a matter 
extraneous to the suit is not a nullity and 
can be executed. The same view was 
taken by the Madras High Court 


executing Court 18 


in. 


Ratnaswami Chetty v. Ratnamma (9) and: 


(5) 51 Ind. Cas, 273; A I R 1919 Lah. 400; 31P LR 
1919: 69 P W R1919. 
(6) A IR 1928 Lah 82); 10 Lah. L J 319 


(7) 120 Ind. Cas. 279; ALR 1923 Lah. 449; 11 Lah: | 


L J 306; Ind Rul, (1930) Lah. 39. 

(8) 23 Ind. Cas. 581; AI R°1915 Mad. 210; 33 
M 959; 15 M L T 203; 26 M L J 331;(1914) MW N 
256 : 


(9) 24 Ind, Cas 135;A I R 1915 Mad, 683; 1 LW 


446; 15 M L T 415;27 M LJ 388, 
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Govinda Nattar v. Murugesa (10) though 
the facts of the last mentioned case are 
distinguishable from the facis of the 
present case. The same view was taken 
by the Bombay High Court in Bajirao 
Narhar Peshwa v. Sakharam Balvant (11), 
where a distinction was drawn between 
patent want of jurisdiction and ‘irregu- 
lar or illegal exercise of jurisdiction; 
Mohibullah v. Imami (12), is another case 
which supports the respondent's contention; 
The ratio decidendi in that case is that it is 
within ihe jurisdiction of a Court to allow 
the amendment of the plaint and ifthe Court 
passes a decree on a compromise relating 
toa matter which is extraneous to the suit, 
then it cannot be asserted with any justifi- 
cation that the decree is a nullity or beyond 
the jurisdiction of the Court which passed it. 
The decree in that case was for greater 
quantity of land than was the subject- 
matter of suit and an amendment of the 
plaint was presumed when a decree on com- 
promise was passed. The view taken in 
Oudh in Yasin Ali Khan v. Alt Bahadur 
(13), also supports the respondent. In all 
these cases a clear distinction has been 
made between the manner of exercise of 
jurisdiction and the existence of jurisdic- 
tion. The existence of jurisdiction is de- 
pendent upon the place where the cause of 
action has accrued, the value of the subject- 
matter and the nature of the subject-matter 
while the proper exercise of the jurisdic- 
tion depends upon other considerations in- 
cluding correct procedure. In the present 
ease there was no absolute lack of jurisdic- 
tion in the Court which passed the decree. 
In my opinion, the view of the Calentta 
High Court taken in Gurdeo Singh v. 
Chandrika Singh (1), and the other cases 
is opposed to the view that has prevailed 
in the other Courts and should not be fol- 
lowed so far asit has been held that an 
objection as in this case relates to want of 
inherent jurisdiction of the Court. No 
direct authority of this Court which binds 
me has been cited and I prefer the opinion 
expressed by the Madras, the Bombay and 
the Allahabad High Courts. 
A point was made by the respondents’ 
Counsel that in this case the demolition of 
the wall in dispute was the consideration 


(10) 138 Ind. Cas 7&6; A I R 1932 Mad. 557; 


as 932) M W N 623; Ind. Rul.. (1932) Mad. 612; 36 L. 
7 


(11) 132 Ind. Cas. 434; AI R 1931 Bom. 225; 33 
Bom. L R 463; Ind Rul. (1931) Bom. 3:2. 

(12) 9 A 229+A W N 1887, 19. 
z So 79 Ind. Cas. 685;, A I R 1924 Oudh 230; 10 O 
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for the abandonment by the plaintiff of 
his right to have the wall in suit demolish-- 
ed, and therefore, by virtue of the rule 
laid down in Vishnu Moreshwar v. Sadashiv 
Shivaram (14), by the Madras High Court 
and also some of the other cases cited by 
the learned Counsel, the compromise with 
regard to the wall in dispute should be 
deemed to relate to the suit within the 
meaning of O. XXIII, r. 3, Civil Procedure 
There seems to be force in this con- 
tention, specially having regard to the terms 
of the award. On the whole, therefore, in 
my opinion the view of the learned District 
Judge that in that case it was open to the 
executing Court to decide that the Court 
which passed the decree had no jurisdiction 
to pass it is wrong; and also his conclu- 
sion that the Court which passed the decree 
had no jurisdiction to do so also cannot 
be sustained. 

I, therefore, dismiss this appeal with 
costs. 

N. Appeal dismissed, 

(14) 89Ind, Cas. €89; A I R 1925 Bom, 599; 27 Bom. 
L R 943. 





PATNA HIGH COURT 
Government Appeal No. 6 of 1934 
November 29, 1934. 

AGARWALA AND VARMA, Jd. 
EMPEROR— PETITIONER 
VETSUS 
BHARAT PRASAD SINGH— 
Oprosirs PARTY 
Bihar and Orissa Municipal Act {VII of 1999), 
s3. 285, 286—Scope of—Seizing and removing of 
articles as unfit for human consumption—Sanitary 
Tnspector, if has power to seize and remove— 
Sanitary Inspector seeking to seize—Owner of 
shop declining to allow removal—Offence under 
Penal Code (Act XLV of 1860), s. 186, if com- 
mitted—Criminal irial—Hvidence—Prosecution rely- 
ing on a document—Necessity of provimg and 

marking as exhibit. 

Section 285, Bihar and Orissa Municipal Act 
merely authorises the ‘inspection and examination” 
and not the seizure of such articles of food or 
drink as may be found in a shop which the 
Commissioners enter. There is no power under 
that section to seize any of the articles. Under 
y 286 it isthe Commissioners alone who Ir ay 
seize and remove articles unfit for human con- 
sumption and not, as in the case of a, 285, any 
person authorised by the Commissioners, Conse- 
quently when a Sanitary Inspector who is not 
authorized to seize the oil which isunfit for 
human consumption, the owner of the shop will 
be within his rightsin declining to allow the 
oil to be taken from his shop. Conviction of 
the owner of the shop under s, 186, Penal Code, 
will, therefore, be illegal. l 

Where the prosecution relies on a written 
authority as the authority under which a Sanitary 
Inspector is acting, the written authority should 
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be proved, marked as an exhibit Band kept on 
the record forthe purpose of enabling the Ap- 
pellate Court to inspect it. j 


G. A. against the order ofthe Sessions 
Judge, Cuttack, dated July 23, 1934. 

The Government Advocate, for the Pe- 
titioner. 

Mr. G. P. Das, for the Opposite Party. 


Agarwala, J.—This is an appeal by the 
Local Government against an order of 
the Sessions Judge of Cuttack reversing 
an order ofthe Magistrate of Cuttack 
who convicted one Baharat Prasad Singh in 
respect of an offence under s. 1&6 of the 
Penal Code. 

The facts alleged were that Dr. Sarat 
Chandra Misra the Sanitary Inspector 
of the Cuttack Municipality went tothe 
shop of Bharat on April 24, 1934, for the 
purpose of inspecting and examining the 
foodin the confectionery’s shop which be- 
longed to the accused. The Sanitary 
Inspector examined the contents of the 
shop and came tothe conclusion that some 
of the sweets and oil in the shop were unfit 
for human consumption. He thereupon 
_ seizedit and directed the brother of the 
accused, who was present at the shop, to 
take the tins of oil tothe Municipal Office. 
The brother of the accused declined to do 
soandwent to fetch the accused who was 
‘absent. When the accused arrived, he 
was requested by the Sanitary Inspector to 
take the tin of oil to the Municipal Office 
but he declined to doso. He then locked 
up his shop and appears to have used 
abusive languagetothe Inspector. These 
were the facts as found by the trial Court 
andon these facis he was convicted under 
s. 186. The learned Sessions Judge re- 
versed the conviction on the preliminary 
ground that it had not been proved that the 
Sanitary Inspector was a public servant 
within the meaning of the Penal Code. 
The learned Sessions Judge pointed out 
that the authority under which tne Sanitary 
Inspector claimed to have been authorised 
to inspect the shop had not been produced. 
With regard to this point it appears from 
the evidence ofthe Sanitary Inspector that 
he deposed astohis appointment and to the 
authorization from the District Magistrate 
to inspect shopsin the town ard actually 
produced a written authority which was 
shown tothe Court but not kept on the 
record. Ifthe prosecution relied on this 
written authority asthe authority of the 
Sanitary Inspector, it should have been 
proved, marked as an exhibitand kept on 
the 1ecord for the purpose of enabling the 
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Appellate Court to inspect it, There are 
other difficulties in the case. It appears 


that the Cuttack Municipality has been 
superseded. The result of that supersession 
is thatthe Office of the Municipal Com- 
missioners is vacated. Under cl. (6) of 
s, 386 (1) the Local Government is em- 
powered to direct the powers and duties of the 
Commissioners to be exercised and performed 
during the period of supersession by such 
person or persons as the Local Govern- 
ment may appoint. The fact of the super- 
session of the Municipality was not proved 
nor was it proved who wasthe person or 
persons who had been directed by the 
Local Government to exercise the powers 
and perform the dulies of the Commissioners 
during the period of supersession. 

The learned Government Advocate points 
out that the Court could take judicial 
notice of the fact of supersession of the 
Municipality and that under cl.7 of s, 57 
ihe Court could also take judicial notice of 
the accession of the District Magistrate to 
the Office of the Commissioners. Even if 


call this be assumed, there is stilla further 


and fatal difficulty in the case, Section 
285 ofthe Municipal Act of 1922, em-. 
powers the “Commissioners or any person 
authorised by them in that behalf” tp -enter 
and inspect any building or shop vised for 
the sale or storage of articles intended for 
human consumption and to inspect and 
examine any article of food or drink which 
may be therein. It will be noticed that 
this section merely authorises the ‘“‘inspec- 
tion and examination” and not the seizure 
of such articles of fcod or drink as may be 
found in ashop which the Commissioners 
enter. There isno power under that section 
to seize any ofthe articles. The following 
s. 286 provides that when, in the course of 
an inspection under s. 265 an article of food 


appears to be intended .for human con- 
sumption and to be unfit, therefor ‘‘the 
Commissioners’ may seize the same and 


produce it before a Magistrate, or, if the 
owner of the articles consents, may des- 
troy it. It will be noticed that under this 
section it isthe Commissioners alone who 
may seize and remove articles unfit for 
human consumption and not, asin thecase 
of s. 285, any person authorised by the 
Commissioners. The learned Government 
Advocate concedes that in this case the 
Sanitary Inspector was not a person autho- 
rized to seize the sweets and oil which in 
the opinion of the Sanitary Inspector were 
unfit for human consumption. .It may be 
mentioned that the Sanitary Inspector 
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could have applied for a warrant 
s. 287, but did not do so. 

The evidence of the Sanitary Inspector 
discloses that no objection was taken to the 
inspection and examination of the contents 
of the shop and that objection was only 
taken when it was sought to seize the oil. 
Asthe Sanitary Inspector was not autho- 
rised to ceize the oil, the owner of the 
shop was within his rights in declining to 
allow the oilto be taken from his shop. 
The conviction of the accused person by the 
trial Court was, therefore, illegal and the 
judgment of the Appellate Court reversing 
the conviction must be confirmed, 

This appeal is dismissed. 

Varma, J-—I agree. 

ngi Appeal dismissed, 


under 
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_ RANGOON HIGH COURT 
Civil Revision Application No. 184 
| of 1934 
July 10, 1934 
DuUNKLEY, d. 
MAUNG BA KYAW AND ANOTHER — 
APPLIOANTS 
Versus f 
NANIGRAM JAGANNATH— Opposite 
PARTY ; 

Transfer of Property Act (IV of 1882), s. 84— 
Tender, when operates to stop interest — Mortgagee 
refusing proposed payment—Mortgagor,-if should 
make formal tender— Mortgage sutt—Plea of tender— 
Payment in Court—Necessity of—Suit for interest 
only—Payment. or non-payment, if raises inference 
for or against— Evidence Act (I of 1872), s, 92—Deed 
—Rate, time and mode of payment of inte:est—Oral 
agreement to alier,tf can be adduced, 

Although in order thata tender should operate to 
stop therunning of interestithere must be a continu- 
ed readiness to pay the amount due on ‘the mortgage, 
yet it is unnecessary to keep the money immediately 
-at -the disposel ofthe mortgage provided that 
it can be found whenever the mortgagee sees 
fit to demand it. If a mortgagee unequivocally 
refuses a proposed payment ofihe amount due the 
mortgagor is not bound to make a formal tender of 
it, and the mortgagee cannot recover interest ac- 
cruing subsequently. Jagat Tarini Dasiv. Naba 
Gopal (4) and Chelikant Venkatarayanim v. Zamindar 
of Tuni (5), referred to, 

No doubtina suit upon the mortgage if the ap- 
plicants desired to plead that interest had ceased to 
run because of a previous valid tender ofthe amount 
due, that plea would have to be accompanied by 
payment into Court, otherwise the tender would be 
ineffectual. But where the suit is for recovery of 
interest only, the payment of one month's interest 
into Court would not raisethe inference of readiness 
to pay the whole amount due on the mortgage, nor 
would the failureto pay this amount into Court 
raise the contrary inference that the mortgagors 
were not prepared to pay. 

Therate of interest andthe time and mode of 
yepayment of the principal are material and essential 
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parts of adeed of mortgage. No alteration in these 
terms, as contended in the registered deed, can be 
validly made excopt by a registered document. 
Therefore oral evidence regarding this alleged 
agreement should be excluded. 

A. against a decree of the Small 


Cause Court Judge, Rangoon, dated May 


7, 1934. 
Mesrss. W. Hay and S. T. Leong, for the 
Applicants. : 
Mr. N. N. Burjorjee, for the Opposite 
Party. 


Order.—This suit was brought in the 
Small Cause Court of Rangoon for the 
recovery of two .months’ interest due on 
a registered mortgage-deed for a principal 
sum of Rs. 50,000. The defence of the 
defendants-applicants was that they had 
made a valid tender of the whole amount 
remaining due on the mortgage, and that 


therefore under the provisions of s. 84, 


Transfer of Property Act, interest had 
ceased. They admitted their liability for 
one month's interest only. According to 
the terms of the registered deed, the am- 
ount due on the mortgage was repayable. 
on December 3, 1932, and it has been held 
by the learned Second Judge of the Small 
Cause Court that on January 3, 1933, the 
defendants-applicants made a genuine 
tender to the plaintiff-respondent of the 
amount due on the mortgage, but the res- 
pondent refused to accept the amount. 


The real case of the respondent resis 
upon an alleged verbal agreement, entered 
into between him and the applicants on 
November 6, 1932, whereby the time of 
repayment was extended till the end of 
1933 andthe mode of repayment was to 
be by instalments of Rs. 2,500 a month. 
On behalf of the applicants it is urged 
that, because this agreement was not by a 
registered document, evidence thereof is 
inadmissible and it cannot be proved, and 
this contention must, in my opinion, pre- 


vail. The authorities quoted in support 
thereof are: Tika kam v. Deputy 
Commissioner of Bara Banki (l), 


Abdullah Khan v. Basharat Husain (2) and 
Sadaruddin Ahmad v. Chajju (3), The 
learned Judge of the Small Cause Court 
admitted evidence of this agreement on 
the ground that it was not a modification 
of the terms of the registered deed and 
that it referred toan agreement collateral 


(1) 26 O 707; 26 I A 97; 7 Sar. 520 (PO), 

(2) 17 Ind, Oas. 337: 35 A 48; 4010 A 31;17 CWN 
233; 13 M L T 182; (1913) MW N 131,170 L J 312; 
15 Bom. L R 432; 29 M LJ 91 (P O). 

T Oas. 559; 31 A 13; A W N1908, 264; 5 A 
17. < 
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to the transaction of the mortgage, This 
isa contention whichis, in my opinion, 
untenable, for therateof interest and the 
time and mode of repayment of the 
principal . are material and essential parts 
of a deed of mortgage. No alteration in 
these terms, as contended in the registered 
deed, can be validly made except by a 
registered document.. Therefore oral evi- 
dence regarding this alleged agreement 
of November 26, 1932, ought to have been 
excluded. 

The learned Judge of the Small Cause 
Court has held that there was a valid and 
genuine tender of the amount due on 
the mortgage on January 3, 1933, but he 
has further held that it was not merely 
sufficient to tender the money, but that 
the money must be put at the disposal of 
the mortgagee to take il whenever he 
desired. Thisseems to me to be putting 
the matter too high. No doubt it is correct 
that in order that a tender should operate 
to stop the running of interest there must 
be a continued readiness to pay the 
amount due on the mortgage: see Jagat 
Tarini Dası v. Naba Gopal (4). But it is 
unnecessary to keep the money immedi- 
ately at the disposal of the mortgagee 
provided that it can be found whenever 
the mortgagee sees fit to demand it, and 
it has been held by their Lordships of 
the Privy Council in Cheltkani Venkatara- 
yanim v, Zamindar of Tuni (5), that ifa 
mortgagee unequivocally refuses a pro- 
posed payment of the amount due the 
mortgagor is not bound to make a formal 
tender of it, and the mortgagee cannot 
recover interest accruing subsequently. It 
is quite clear that in this case there was 
such an unequivocal refusal by the res- 
pondent to accept the amount due on the 
mortgage. 

' Jt is plain from the correspondence and 
from the respondent's deposition in this 
case that even at the timethat the vase was 
brought he was relying unreservedly upon 
the terms of the invalid agreement of 
November 26, 1932, and would have 
refused payment of the whole amount due 
onthe mortgage at any time, even while 
the present suit was going on. It has been 
urged on behalf of the respondent that the 
applicants’ failure fo pay into Court the 
one month's interest which was admittedly 


‘due when the suit was brought shows 
(3) 34 C305; 50 LJ 270. 
(5) 71 Ind. Oas. 1035; A L R1923 P O 26801 A 41; 
46M 108;17 L W 333; 32MLT 70;44M LJ 631; 
EON L R 541; 28 O LJU 28 O W N25 
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that there was n> continuous readiness on 
the part of the applicants to pay the 
amount due on the mortgage. No doubt 
in a suit upon the mortgage if the 
applicants desired to plead that interest 
had ceased to run because of a previous 
valid tender of the amount due, that plea 
would have to be accompanied by payment 
into Court, otherwise the tender would be 


ineffectual : see Abdul Rakman v. 
Noor Muhammad (6). But this suit 
was not a suiton the mortgage. It was a 


suit brought in the Small Cause Court for 
the recovery of interest only, and the 
payment of one month's interest into 
Court would not raise the inference of 
readiness to pay the whole amount due on 
the mortgage, nor would the failure to 
pay this amount into Court raise the 
contrary inference that the applicants 
were not prepared to pay. As a matter 
of fact, the correspondence between the 
parties shows that the applicants were 
continually ready to discharge the mort- 
gage until the respondent had in the 
most unequivocal terms declined to ac- 
cept the payment. On December 29, 
a letter was sent to the Advocate for 
the respondents stating that the appli- 
cants intended to pay the whole amount 
due on the mortgage on January 3, 
and tender was made in accordance with 
this letter. When that tender was re- 
fused, a further letter was sent to lhe 
Advocate for the respondent on Jan- 
uary 4, in which it was stated in the 
plainest terms that as the tender 
made on the previous day had been 
refused, the applicants were no longer 
liable to pay any further interest, 
and it was further requested that the 
respondent might be advised to receive 
payment on any day during the usual busi- 
ness hours. Thereply to this letter was 
to the effect that the respondent was only 
ready and willing to accept payment of 
the accrued interest. On January 7, 
a further letter was sent in which an 
offer of payment of the whole amount due 
was again made and the respondent 
was requested to appoint time and 
place for payment thereon. The reply 
to this on the same date was as 


follows: 

“My clients have been ready and willing and are 
ready and willing to accept payment of the 
Rs. 225, only for interest accrued due whenever 
the same is paid. They will not accept Rs. 30,000 
being the principal sum of the registered mortgage, 
but they will accept part of the same by the 


(6) 16 B.141, 
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instalments as agreed upon, I trust this will stop 
further correspondence.” 
Consequently tt is clear that the appli- 
cants were ready and willing to pay the 
amount until they were convinced from 
the respondents Advocate’s letter of 


-January 7, that acceptance thereof would 


a Y. 
a 
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"be refused under any circumstances. I 
‘must therefore hold that there was a 
valid tender sufficient to cause interest on 
the mortgage to cease, and that, therefore, 
“the suit of ihe respondent was wrongly 
brought. He is, however, entitled to a decree 


; for the admitted amount. 


This application in revision is allowed, 
and instead of the decree of the Small 
‘Cause Court there will be a decree for 
a sum of Rs. 225. The defendants- 
applicants are entitled to their costs in 
both Courts, Advocate’s fee in this Court 
‘five gold mohurs, 

N. Revision allowed. 


LAHORE HIGH COURT 
Special Bench. 
Civil Refence No. 36 of 1933 
October 19, 1934 
Jal LAL, DALIP SINGH AND SKEMP, Jd. 
SHER SINGH-NATHU RAM—ASSESSEES 
: — PETITIONERS ; 
VETSUS 


COMMISSIONER or INCOME-TAX 
PUNJAB, DELHI AND N.-W. F. P. AND 
DELHI PROVINCES— Opposite 

Party 
Income-tax—Income Tax Oficer allowing claim in 
one year—Whether binds him next year—Ineome 
Tax Act (XI of 1922), ss. 25-A, 66(3)— Partition by 
metesand bounds,if essential— Partitioned in definite 
portions ”, meaning of—Money deposited with assessee 
—Question astowhether it belongs to depositee, if 
@ question of law. 
he mere fact that in a previous year an Income 
Tax Officer had allowed the claim doesnot bind the 
Jncome Tas Officerin a subsequent year. 
' Section 25-A, Income Tax Act does not of necessity 
demand a partition by metesand bounds. Accord- 
ing tothat section if the Income Tax Officer, after 
making such enquiries as he may think fit, is satis- 
fied that a separation of the members of the family 
has taken place and thatthe joint family property 
has been partitioned among the various members or 
groups of members in definite portions, he should 


record an order to that effect. Therefore, 
as contemplated by the Act there should be 
firstly a finding by the Income Tax ‘Commissioner 


that the Hindu joint family as such has disrupted, 
and secondly, 2 finding that the joint family proper- 
ty has been divided among the various members or 
groups of members in definite portious. lt is not 
enough to prove mere disruption of the family but 
there must bea definite ascertainment of the indi- 
vidual. shares of the members of the Hindu family, 
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In the case ofa business at any rate the only rea- 
sonable meaning of the words “ partitioned in defi- 
nite portions” must be ‘ partitioned in definite 
shares,” 

The question as to whether money deposited with 
the assessee belongs to the person in whose name it 
stands deposited isnot a question of law. 


C. Ref. from the decision of the 
Income tax Commissioner, Punjab, North- 
West Frontier and Delhi Provinces, dated 
December 22, 1933. 

Messrs. S. N. Balt for Mr. Dev Raj 
Sawhney and Mr. Dev Raj Sawhney, for the 
Petitioners. 

Mr. J. N. Aggarwal, for 
Party. 

Dalip Singh, J.—By an order made 

under s. 66 (3), Income Tax Act, dated 
July 13, 1933, this Court directed the 
Commissioner of Income-tax to draft a 
statement of the case of Messrs. Sher 
Singh-Nathu Ram of Lehore and refer 
for the decision of the Coum the follow- 
ing two questions, namely: (1) Whether 
B. 25 (A), Income Tax Act, requires actual 
partition of the family property by metes 
and bounds as a condition precedent 
to the recognition of a partition 
under s. 25 (A), Income Tax Act? 
and (2) Whether the finding of the 
income-tax officer, that the money deposited 
with the assessee did not belong to certain 
ladies in whose names it stood deposited, 
is supported by any evidence ? 
- The :learned Commissioner has accord- 
ingly drawn up the statement of the case 
and referred the two questions for decision 
to this Court together with his opinion, 
thereon. 


The facts as stated by him are that the 
said firm, which had been assessed for 
some time as a Hindu undivided family, 
applied for assessment as a partnership 
on the ground that the family had dis- 
rupted and shares had been assigned in 
the business to the two brothers who were 
joint owners of the said firm. It was 
admitted, however, that the property had 
not been actually divided by metes and 
bounds, but it was stated that the shares 
of the brothers were equal, being half 
and half. The income-tax officer held that 
the partition claimed was not such a par- 
tition as came within the purview ofs. 25 
(A) and that therefore the assessee was 
still a Hindu undivided family and re- 
fused to consider the application for 
registration as a firm which no longer 
lay. The income-tax officer disallowed a 
claim to interest paid on cetrain items 


the Opposite 
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" charged, 


- cord an order to that effect. 


-on the evidence led before him. 
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‘which, it was alleged, were: a gift by the 
deceased father of the assessees to their 
respeclive wives. He held that, the accounts 
started in different years, which was un- 
likely if there had been a simultaneous 
gift, that the rate of interest paid was 
excessive, that the firm had a credit at 
the bank at much less interest than that 
and hence these items were not 
proved to belong to the ladies in whose 
names they stood. 

I may at once finish with the second 
question by remarking that this seems to 
me to be a finding of fact for which there 
is evidence as now stated by the Commis- 
sioner and the mere fact that in a previous 
year an income-tax officer had allowed the 
claim does not bind the income-tax officer 
in a subsequent year. J would, therefore, 
holdithat thefsecond questionis not a ques- 
tion of law on the facts stated and must 
be answeréd.in the affirmative. 

As regards the first question, it seems to 
me equally clear that s. 25 (A) does not 
of necessity demand a partition by metes 
and bounds. According to that section if 
the Income Tax Officer, after making such 
enquiries as he may think fit, is satisfied 
that a separation of the members of the 
family has taken place and that the joint 
family property has been partitioned 
among the various members or groups of 
members in definite portions, he should re- 
It is clear 
therefore to my mind that as contem- 
plated by the Act there should be firstly a 
finding by the Income Tas Commissioner 
that the Hindu joint family as such has 
disrupted, and secondly, a finding that the 
joint family property has been divided 
among the various members or groups of 
members in definite portions. 

The dispute in the case centres on the 
meaning to be attached to the words “par- 
titioned in definite portions.” The Income 
Tax Commissioner appears to hold that this 
implies a partition by metes and bounds. 
He has cited a ruling, Vol. 6 of Sriniva- 
san’s Reports of Income Tax Cases, p. 198 
but with due respect to the Commissioner 
the point arising in the present case did 
not arise in that case at all. There was 
a finding of fact there that in spite of 
the evidence produced no separation had 
taken place among the members of the 
Hindu joint family. That would be a 
question of fact and it was open to the 
Income Tax Commissioner to so ip 
The 
‘question, a totally different one, namely, 
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whether granting that there has been a 
Separation of the members of the family, 
has such a partition been carried ont 
among them as would bring the case 
within the purview of s. 25 (A). Accord- 
ing to the learned, Commissioner unless 
there is a partition by metes and bounds 
no disruption of the family as such and 
subsequent assignment of shares would 
bring the case within the terms of the 
section. It seems to me that this view~-is 
not correct. The section itself shows that 
the property may be partitioned not only | 
among individual members but among% : 
groups of members. In other words it. 
recognises co-ownership and does not _ 
hold that a Ilindu joint family must split ~ 
into its individual components before it 
can be said that the family has partitioned 
its property within the meaning of the 
section. 

It is difficult indeed to see why a Hindu 
joint family should be compelled to split 
into its individual components and then 
reunite again before the terms of the 
section could ke satisfied when it is admit- 
ted that the Income Tax Act recognises. 
other co-owners of property. Secondly, one 
of the properties owned by a Hindu.joint 
family as is well-known, may be a ‘trad- 
ing business, as in this case. It is difficult 
to see how this business could be parti- 
tioned by metes and bounds or that any- 
thing more could be done to it ‘except to 
ascertain the shares. No particular object 
could be served by demanding . partition 
by metes and bounds in a business, for all 
that would be necessary would be to make 
a book entry separating the capital and 
separating the outstanding of the firm’ and 
then make another entry reuniting“ the 
capital and reuniting the outstanding of 
the firm. J donot see what object would 
be served by this and it seems to me clear 
that in the case of a business at any rate 
the only reasonable meaning of the words 
“partitioned in definite portions’ must be 
‘partitioned in definite shares.” The dic- 
tionary gives the word “share” as a 
synonym for “portion” and similarly ib 
gives “portion” as a synonym for the word. 
“share.” I am not able to see why the 
word should not take its natural meaning 
rather thanthe somewhat forced meaning 
that partition in delinite portions means a 
partition by metes and bounds. < 

It is not sufficient for the purposes of s. 25 
(A) that a mere disruption of the Hindu 
family should be proved. There must also 
be, whether by consent or otherwise, a 
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definite ascertainment of the shares of the 
different members composing the Hindu 
family. It is cbvious that theré may be 
three stages in a partition of a Hindu 
family, firstly, there may tbe a disruption 
without ascertainment of shares, i. e., the 
shares may be actually disputed between the 
various members; secondly, that there may 
be a separation or adisruption of the Hindu 
family and the shares may not be disputed 
and may be ascertained by consent, or after 
dispute there may be ascertainment other- 
wise, e. g., by a decree of a Court; and 
thirdly that there may be a separation of 
the family and a partition of the joint pro- 
perly by metes and bounds between the 
varlous members. In the last case the 
property is separately owned and separately 
possessed by the various members. In the 
second case the property is separately owned 
and the shares are ascertained but they 
may be jointly possessed by the different 
members, who are no longer joint tenants 
but tenants in common of the property. Such 
a partition would, however, in my opinion, 
satisfy the requirements of s. 25 (A), Income 
Tax Act. 

I would, therefore, answer the first question 
in the negative. As the parties have par- 
tially succeeded, I would leave them to bear 
their-own costs. 


Jai Lal, J—I agree with the judgment 


just pronounced’ by my learned brother. 
Skemp, J.—I agree. 
D. Questions answered. 


n NO tare 


-| PATNA HIGH COURT 
.. Qivil Appeal No. 413 of 1931 
' September 22, 1933 
| KULWANT SAHAY, J. 
MUHAMMAD ZAKARIA AND ANOTHER— 
~ PLAINTIFFS—ÅPPELLANTS 
VETSUS 
MUHAMMAD NURUL HAQUE anD 
OTHERS— DEFEN DANTS— RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), ss. 171, 26— 
Death of last tenant without . heirs— Holding, if 
reverts to landlord—Morigage created by operation 
of s. \ti—E feet of—Mortgage, if depends on trans- 
ferability of holding—Binding effect on land- 


ord. 

On the death of the last tenant of a holding 
withoutleaving any heir to the holding, the 
occupancy right is terminated andthe holding 
reverts to the landlord subject to the mortgage 
created by the last holder. Garbhu Mahto v. 
Khudatjatunnissa (1) and Prasad Nath v. Ambica 
Prasad Singh (2), relied on. 

The validity ôf the mortgage created by the 
deposit unders.171, Bengal Tenancy Act does not 
depend upon the question whether the holding is 
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transferable or not, Thisisa special provision made 
by the legislature fo enable a person having interest 
in a holding which would be _ voidable by the sale to 
make deposits to prevent the sale, and on making 
such deposit certain legal rights are conferred upon 
that person. The; validity of the mortgage created 
by operation of s 171 and of the possession delivered 
to the mortgagee under it, do not depend on the 
transferability or otherwise of the holding, but 
it is bindingon the landlord even when the holding 
is not transferable. 


Appeal from an appellate decree of the 
ee udge, Darbhanga, dated December 6, 
Mr. Janak Kishore, for the Appellants. 
Mr. Hasan Jan, for the Respondents. _ 

Judgment.—This appeal by the plain- 
tiffs arises out of a suit instituted by them 
for a declaration that they along with the 
defendants third party were in possession of 
the entire holding of one Kari Tanti as 
bharnadars under s. 171, Bengal Tenancy 
Act, and that the plaintiffs could not be 
dispossessed of it and that they were entitled 
to retain possession and occupation thereof. 
The plaintiffs further wanted a declaration 
that an ex parte decree passed on December 
7, 1926, in favour of the defendants first 
party was fraudulent and illegal and they 
prayed for a permanent injunction against 
the defendants first party restraining them 
from executing the said decree, and they 
asked that the said ex parte decree may be 
set aside. Both the Courts below have 
dismissed the suit. 


In order to understand the points raised 
in the case, it is necessary to set out the facts 
shortly. One Kari Tanti had a holding of 3 
bighas 17 kathas 12 dhurs in Mauza Bhejbdih. 
The defendants first party and other 
persons were the proprietors of this village 
and the Jitwarpur Concern, represented by 
the defendant second party in the present 
suit, was the lessee of the village in respect 
of the shares of some of the co-sharers. In 
November, 1905, Kari Tanti executed a 
sudbharna deed in respect of 2 bighas 7 ka- 
thas 9 dhurs of his holding in favour of 
Tajamul Hussain, the father of the plain- 
tiffs. The defendants first party instituted 
a suit for rent against Kari Tanti and 
obtained a decree for rent under s. 148-A, 
Bengal Tenancy Act. In execution of 
this decree the holding was sold in Execu- 
tion Case No. 414 of 1915 on January 11, 
1915, and was purchased by the defendants 
first party themselves. Tajamul Hussain 
the sudbharnadar, applied for setting aside 
the sale under O. XXI, r. 90, Civil Proce- 
dure Code, and the sale was set aside on 
December 21,1915. Fresh execution of the 
decree was taken out by the defendants 
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first party in Execution (ase No. 91 of 
1916. Tajamul Hussian thereupon depo- 
sited the decretal] amount on January 10, 
1917, apparently under the. provisions of 
s. 170 (3), Bengal Tenancy Act, and on 
January 31, 1917, he was put in possession 
of the entire holding under the provisions 
of s. 171 (1) (c) of the Act; and the plaintiffs 
still claim to be in possession as the heirs 
of Tajamul Hussain. It appears that there- 
after the defendant second party represent- 
ing some of the co-sharer landlords brought 
a suit for rent (Suit No. 445 of 1917) 
against Lila Tanti; the grandson and heir 
of Kari Tanti. A decree for rent was ob- 
tained on June 6, 1918, and in execution 
thereof (in Execution Case No. 6°6 of 1918) 
the holding was sold and purchased by the 
defendant fourth party on July 19, J919. 
The plaintiffs allege that they had no know- 
ledge of this suit or decree of the sale and 
that they have continued in possession in 
their own right. 


There appears to have been a collectorate 
partition of the estate in which this holding 
is situate and the defendants first party 
were allotted a separate estate carved out 
of the parent estate and they were out in 
possession of this separated estate on Janu- 
ary 14,1918.2 bighas7 kathas 3 dhurs out 
of the 3 bighas 17 kathas 12 dhurs constitut- 
ing the holding of Kari Tanti, was allotted 
to the newly formed estate of the defendants 
first party. The defendants first party 
thereupon in 1925 instituted Suit No. 213 
of 1925 for khas possession of the 2 bighas 
c21 of land which had fallen in their putti 
by the partition on the ground that the 
original tenant had abandoned the holding. 
In this suit the present plaintiffs as well as 
the present defendants, second and fourth 
parties, were impleaded as defendants»; The 
suit appears to have been contested by the de- 
fendant fourth party who was the purchaser 
in execution of the decree of the defend- 
ant second party, and although the plain- 
tiffs filed a written statement they did 
not appear at the hearing and the suit 
was heard ex parte so far as they were 
concerned. A decree was made in favour 
of the defendants first party (the plaintiffs 
in that suit) on December 7, 1926. This 
is thedecree which the present plaintiffs 
seek to be declared as not binding upon 
them and which apparently gave them 
acause of action forthe declaration that 
they have sought for, and the present suit 
for setting aside the decree and for the 
reliefs as set out already was instituted on 
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May 26, 1928. The suit has been contest- 
ed by the defendants first party and it 
has been dismissed by both the Courts 
below as stated above. 

The findings of the lower Court are that 
the sudbharna bond of the year 1905 was 
genuine and forconsideration and posses- 
sion passed under it to the plaintiffs’ father 
and thereafter tothe plaintiffs, that- there 
was nocustom of transfer of occupancy 
holdings in the village, that the deposit.. 
madeby Tajamul Hussain on January ‘10, 
1917, was not a valid deposit and he was 
not legally put in possession under s. 171, 
Bengal Tenancy Act, that there had been 
an abandonmentof the holding by the or- 
iginal tenant and that Kari Tanti’s heir, 
Lila Tanti, had died withoul leaving any 
heir and that therefore the holding had 
reverted tothe landlord, that the defend- 
ants first party were not required under the 
law to redeem the plaintiff's bharna, and 
lastly that there was no fraudulent sup- 
pression of summonses in the previous suit 
No. 213 of 1925 instituted by the defendants 
first party. 

The first contention of the learned Ad- 
vocate for the appellants Bis that the learn- 
ed Subordinate Judge was wrong in hold- 
ing that the deposit was not a lawful 
deposit under s. 170, Bengal Tenacy@Act, 
and that the plaintiffs or their father were 
not lawfully entitled tobe in possession 
under s. 171 of the Act. The learned 
Subordinate Judge appears to be under 
some misapprehension on this point. He 
observes that the sale in execution of the 
decree for rent obtained by the defendants 
first party had been set aside on aw appli- 
eation of Tajamal Hussain under O. XXI, 
r. 90, Civil Procedure Code, and that the 
deposit was made at atime when there 
was no proceeding pending relating to 
the sale ofthe holding. It appears, how- 
ever, from the documents Exs. 4-and 5-A, 
which were referred to by the Munsif and 
which are admitted by all the parties, that 
the deposit was made in execution case 
No. 91 of 1916, which was fresh execution 
taken out by the defendants first party 
after the sale had been set aside on the 
application of ‘Tajamul Hussain under 
O. XXI, 1. 90. The learned Subordinate 
Judge observes that a deposit in order to 
be a valid deposit must be made so as to 
prevent asale of a tenure or holding 
which is advertised for sale under Chapter 
XIV, Bengal Tenancy Act, and as there was 
no proceeding pending which made it 
necessary to make the deposit in order to 
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prevent the sale, the deposit did not come 
within s. 171, Bengal Tenancy Act. In this 
the learned Subordinate Judge, as I have 
said, was clearly under a misapprehension. 
The learned Advocate for the appellants 
wanted to adduce additional evidence to 
show that the deposit had been made in an 
execution case in order to prevent the 
sale. 

It was not necessary to consider that ap- 
_plication because the evidence on the record 
was sufficient to show that the deposit had 
been made in an execution proceeding in 
orderto prevent the sale. It must, there- 
fore, be held that the deposit was a valid 
deposit and that the plaintiff's father Taja- 
mul Hussain had been put in possession 
validly under cl. (c) of sub-s.(1) tos. 171, 
Bengal Tenancy Act. .The next point 
for consideration is what is the effect of 
the plaintiffs or their father being put in 
possession under s.17lof the Act. Sec 
tion 171 provides that the amount paid 
by the person having an interest in a 
tenure ora holding advertised for sale 
under Chapter XIV ofthe Actin order to 
prevent the sale shall be deemed tobea 
debt bearing interest at 12 per cent. per 
annum and secured by a mortgage of the 
tedre or holding to him. It further pro- 
vides that this mortgage shall take priority 
of every other charge onthe tenure or 
the holding other than a charge for arrears 
of rent; and lastly it provides that the 
person making the deposit shall be en- 
titled to possession ofthe tenure or hold- 
lug as mortgagee and to retain possession 
of it as such until the debt with the 
interest thereon has been discharged. It 
is clear, therefore, that so longas the 
debt has not been discharged, the plaint- 
iffs would he entitled to possession of 
the holding as mortgagee. It is con- 
tended, however, on behalf of the defen- 
dants first party, respondents, that this 
provision applies under certain restric- 
tions and only in cases where the holding 
is transferable, that if remains in opera- 
tion so long as the holding does not 
revert to the landlord on account of death 
without heir ofthe tenant, and that the 
person making the deposit is entitled to 
remain in possession only as against the 
tenant and not as against the landlord 
who isnot bound to recognize him asa 
mortgagee of the tenant. In my opinion 
these contentions are not sound, The 
validity of*the mortgage created by the 
deposit under s. 171 does not depend 
upon the question whether the holding 
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is transferable or not.: This is a special 
provision made by the legislature to enable 
persons having interest in a holding 
which would be voidable by the sale to 
make deposits to prevent the sale, and 
on making such deposit certain legal 
rights are conferred upon that person. 

If the sale had not been prevented 
by the deposit and the holding had been 
sold, the landJord could not refuse to 
recognise the purchaser inasmuch as the 
sale was effected at his instance. If the 
landlord was bound to recognize the 
purchaser of the holding in execution of 
his .decree for rent he is also 
similarly bound under the provisions of 
s. 171 torecognise the person who acquires 
the legal status of a mortgagee of the 
holding, He acquires that status in the 
presence of the landlord in a proceeding 
initiated by him and to which he is a 
party. lam, therefore, of opinion that the 
validity of the mortgage created by 
operation of s. 171 and of the possession 
delivered to the mortgagee under it 
does not depend on the transferability or 
otherwise of the holding, but that it is 
binding on the landlord even when the 
holding is not transferable. 

The fact that the original tenant may 


abandon the holding or may die without 


leaving any heir would not, in my opinion, 
affect the right of the person to be in 
possession under s. 171. The holding 
reverts to the landlord in the event of 
the death of the tenant without any heir 
under the provisions of s. 26 of the Act. 
This section provides that the right of 
occupancy descends in the same manner 
as other immovable property; but in any 
case in which under the law of inheritance 
to which the raiyat is subject, his other 
property goes to the Crown, his right of 
occupancy shall be extinguished. In 
Garbhu Mahto v. Khudaijatunissa (1) the 
meaning of the provision contained in 
3. 26 was considered and it was held 
that the section seems to mean that 
although the other property of an occu- 
pancy raiyat dying intestate escheats to 
the Crown, his oscupancy right does not 
escheat to the Crown but is extinguished. 
This does not mean that the holding ceases 
to exist but only that the occupancy right 
ig terminated as inthe case of transfer of 
an occupancy right to a person jointly 
interested in the land as proprietor. 
Ross, J., then observed that the holding 


(1) 89 Ind, Cas,170: A I R 1925 Pat. 597; 4 Pat. 
774; (1925) Pat. 208; TP LT 75. 
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is then a holding without a tenant and 
must revert to thé landlord. The ques- 
tion was then considered what was it 
that reverted to the landlord, and it 
was held that the holding reverts to the 
landlord subject to the mortgage created 
by the last holder. It wasno doubt held 
that thie was the case when the holding 
was transferable; but their Lordships were 
there considering a transfer by act of 
parties and not transfers by operation of 
law as contemplated by s. 171, Bengal 
Tenancy Act, which, as I have said, does 
not depend for its validity on the transfer- 
ability of the holding. 

The view taken in this case was affirm- 
ed by another Division Bench in Prasad 
Nath v. Ambica Prasad Singh (2). It 
follows, therefore, that although on the 
death of the last tenant without leaving 
any heir the holding reverted to the 
landlord, yet it so reverted to him subject 
to the mortgage created in favour of the 
plaintiffs by operation of s. 171, Bengal 
Tenancy Act. The learned Subordinate 
Judge has referred to the two decisions of this 
Court just referred to but has failed to appre- 
ciate the true bearingsthereof. The case of 
Muktakesht Dassi v. Pulinbehari Singh, 1 Ind, 
Cas. 155 (3), referred to by the learned Sub- 
ordinate Judge, has been expressly differed 
from by Ross, J., in Garbhu Mahton v. Khu- 
daijatunnissa (|), referred’ to above. Iam, 
therefore, of opinion that the plaintiffs are 
entitled to remain in possession so long as 
the debt created by the opertation of s. 171 
was not discharged. The next point for 
consideration is the effect of the decision 
in the suit previously instituted by the 
defendants first party, viz., suit No. 213 of 
1925. It is contended that the present 
suit was barred by the principle of 
res judicata inasmuch as the defendant 
first party had obtained a decree for 
delivery of possession in that suit as 
against the present plaintiffs. 


The allegation of the defendant first 
party as plaintiff in that suit was that there 
had been an abandonment of the holding by 
the original tenant, that the decree obtained 
by the defendant second party was not 
a rent decree and that the purchase of 
the defendant fourth party who was really 
a benamidar for the present plaintiffs 
was not binding upom him. Mention was 


(2) 117 Ind. Cas, 630; A 1 R 1930 Pat. 407; 9 Pat, 
515; 10 P L T 823, 

(3) 1 Ind, Oas. 155513 O WN 19: 8 OL J 
324, 
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made of the fact of the deposit by Taja- 
mul Hussain, but the point as regards the 
legal rights arising out of the deposit was 
not put in issue and was not considered. 
In the present suit the plaintiffs allege 
that they are entitled to remain in posses- 
sion as mortgagees, first, under the 
mortgage created by the sudbharna of the 
year 1905 and secondly, under the mort- 
gage created by operation of law under 
s. 171, Bengal Tenancy Act. It is contend- 
ed that this defence was open to the- 
present plaintiffs when they were implead- 
ed as defendants in the suit of the defen- 
dant first party and they might and ought 
to have taken this defence in that sult 
and not having pleaded that defence then 
the decree in the previous suit would 
operate asa bar tothe trial of the present 
suit by the doctrine of res judicata. Un 
behalf of the appellants, it is contended 
firstly that a decision ona pure question 
of law would not operate as res judicata, 
and secondly that having regard to the 
reliefs sought inthe present suit and the 
facts upon which those reliefs are sought, 
the previous suit cannot be said tooperate 
as res judicata, It is also contended that 
when a right is created by operation of 
law, the decision on the point to „jhe 
contrary cannot operate as res judicata 
ina subsequent suit, and reference was 
made to a decision of this Court in 
Bageshwari Charan Singh Vv. Bindeshwari 
Charan Singh (4). l 

That was a quite different case; that case 
depended on the interpretation of s 12-A, 
Chota Nagpur Encumbered Estates Act, 
which made an alienation by the proprietor 
without the sanction of the Commissioner 
void. It washeld that although in a 
proper case the decision on a question of 
law attracts the operation of the doctrine 
of res judicata aseffectively as a decision’ 
ona question of fact, yet there may be 
cases in whicha decision on a question of 
law does not operate as res judicata, and 
reference was made to the decision of 
Rankin, O.J.,in Tarini Charan v. Kedar 
Nath (5), and to other decisions of the Al- 
lahabad High Court as well as of this 
Court. The present case, however, 18 not 
one of the nature considered by Agarwala, 
J.,in the case just cited. J am of opinion 
that the observations of Rankin, ©. J. 
in Tarini Charan s e OR PRUA 

. 495; at. ; 

Be i We L pa 569: Ind. Rul. (1933) Pas. 


145. 
(5) 115 Ind. Cas. 593: A I R 1921 Cal. 777; 56 O 
723. 
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and the previous judgment would 
operate as res judicata in the present 
ease. But the second contention of the 
plaintiffs-appellants on this point ought, 
in my opinion, to prevail. The previous 
suit was instituted by the present defen- 
dants first party for possession on the 
ground that the original tenant had 
abandoned the holding. It is no doubt 
true that the present plaintiffs were 
impleaded asdefendants in the case but 
they were impleaded simply on the allega- 
tion that they were the real purchasers 
in the execution of the decree of the 
defendant second party and the ostensible 
purchaser, viz., the defendant fourth party 
was merely their benamidar. That suit 
was not instituted against the present 
plaintiffs in their capacity as mortgagees 
and it was not necessary for the present 
plaintiffs to set up the title which they 
have set up in the present case as a 
defence in the previous case. 

I have so far considered the case of the 
parties with reference to the deposit made 
by Tajamul Hussain, the father of the 
plaintiffs under s. 17], Bengal Tenancy 
Act. There is, however, the other mortgage, 
viz., the sudbharna of the year 1905. That 
sudbharna was in respect of a fraction of 
the holding and not of the entire holding 
and, therefore, the question of its validity 
did not depend upon there being a custom 
of the transferability of the holding. Mr. 
Hasan Jan, on behalf of the respondents, 
however, refers to the Full Bench decision 
of the Calcutta High Court in Dayamayai 
v, Ananda Mohan (6), which lays down as 
a proposition of law that where the transfer 
is of apart only of the holding the land- 
lord, though he has not consented, is ordin- 
arily not entitled to recover possession of 
the holding unless there has been an 
abandonment within the meaning of s. 87, 
Bengal Tenancy Act, or a relinquishment 
of the holding, or a repudiation of the 


tenancy. Itis true that in this case there. 


is neither an abandonment nor a relinquish- 
ment nor a repudiation and the tenancy 
reverts to the landlord because of the 
original tenant having died without leaving 
any heir. But even so, the landlord can 
only be bound by the mortgage only when 
the holding is transferable, as was held 
by Ross, J. in Garbhu Mahto’s case (1). 
The plaintiffs, therefore, cannot set up 
their mortgage of 1905 as against the de- 
fendants first party. 


(6) 27 Ind. Oas 61; 42 O 172; 18 O WN 971; 200 
L J 52. . 
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The result is that it must be held that 
the plaintiffs are entitled to remain in 
possession of the holding so long as the 
debt created by the mortgage under s. 17] 
is not discharged. Although the question 
has not been raised, yet it is clear that the 
plaintifis can claim the right to remain in 
possession only so long as their mortgage 
has not been discharged. The effect of the 
deposit made under s. 171, Bengal Tenancy 
Act, is to constitute the present plaintiffs 
a8 mortgagees in possession. Their mort- 
gage debt would bethe amount deposited 
by them and it has to carry interest at 
12 per cent. per annum. A mortgagee in 
possession is always liable to account for 
the rents and profits of the mortgaged 
properties. The plaintiffs or their pre- 
decessor have been in possession from the 
date ofthe deposit on January 31, 1917. 
The amount deposited was Rs. 77-14-6. 
They must, therefore, account for the rents 
and profits for-the period during which 
they have been in possession as mortgagees 
under s. 171. After taking of such ac- 
count, if it is found that the original debt 
has been paid off, then they will have no 
right to remain in possession; if, on the 
other hand, itis found that the debt has 
not yet been satisfied, then they will be 
entitled to remain in possession so long 
as it is not satisfied. This seems to be 
the legal position of the parties, and al- 
though the question was not raised in the 
Courts below, I think the proper order to - 
make in the case is to set aside the decree 
of the Subordinate Judge and to remit the 
case to the Court below for a finding whe- 
ther or not the debt created by the deposit 
of Rs. 77-14-6 has been paid off and for 
disposal according to that finding. If the 
debt has been paid off, the suit will be 
dismissed; if it has not been paid off, the 
decree will be made in the plaintiffs’ favour 
declaring them entitled to remain in pos- 
session so long as the debt is not paid off. 
Costs of this appeal will abide the result. 

N. Order accordingly. 


CALCUTTA HIGH COURT 
Criminal Revision No. 268 of 1934 
June 6, 1934 
S. K. Guosz, J. 
HEMODHAR SARMAH—Accussp— 
PETITIONER 
versus 
ANANDIRAM RAM SAIKIA AND 
ANOTHER—“OMPLAINANTS—O PposITH# PARTIES 
~Cattle Trespass Act (I ef 1871), s. 20—Complaint 

after 10 days of seizure, if time-barred. 
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Where the occurrence is alleged to have taken 
place on September ?9, 1933, but the complaint is 
not filed till October 10, 1933, the complaint is 
pate by time under s. 20 of the Cattle Trespass 


ct. 

Messrs. Sudhanshu Sekhar Mukerji and 
Himanshu Chandra Choudhury, for the 
Petitioner. 

Order.—The petitioner in this Rule has 
been convicted under s. 22 of Act I of 
1871, Cattle Trespass Act. One of the 
grounds on which the Rule was issued is 
that although the occurrence is alleged 
to have taken place on September 29, 
1933, the complaint was not filed until 
October 10, 1933, and that therefore it 
was time-barred under s. 20 of the Act. 
The learned Magistrate in showing cause 
admits the correctness of this ground which 
does not appear to have been taken in the 
Court below. I accordingly make the Rule 
absolute. The petitioner is acquitted and 
directed to be set at liberty. The fine, if 
paid, must be refunded. 

D. Rule made absolute. 





PATNA HIGH COURT 
Civil Appeal No 777 of 1931. 
October 24, 1933 


Wort, J 
SITARAM SHAM NARAYAN FIRM 
— PLAINTIFFS — APPELLANTS 
Versus 


ISWARI CHARAN SARANGIAND OTHERS 


—DEFENDANTS— RESPONDENTS 

Conversion—Measure of damages—Value of goods 
-- Failure to prove title—Effect of—Practice— Plead- 
ings —Parties should really consider their case before 
coming to Court, 

The measure of damages in an action for trover 
is the values of the goods. According tothe circum- 
stances the general damages may be a substantial 
sum or may be a nominal sum, but there may be 
additional special damages given besides the actual 
valus ofthe goods if the damages sustained are 
held not to be too remote. 

The plaintiff toa suit for damages for conversion 
confined his case to certain goods found and attached 
from the defendant, but he failed to prove title to 
the goods. It appeared that the defendant had 
committed conversion in regard to the goods which 
he intermixed with his own: 

Held, that the plaintiff was not entitled to any 
damages. 

Dictum.—Tf parties really consider what their 
case is before they go to Court a great deal of 
the trouble whichis caused to the litigants would be 
obviated. h 

Mr. G.C. Mukherji, for the Appellants. 
Mr. Benoy Bhusan Mukherji, for the 
Respondents. 


Judgment.— This appeal arisesout of 
an action by the plaintiff in which he 
claimed damages against the defendants 
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for converting to his own use certain 
Kendu leaves which are used for the 
manufacture of biris. It appears that the 
plaintiff hada license from the Govern- 
ment to collect these leaves from forest 
blocks Nos. 1408 in the Chaibasa forest 
division. The defendants are proprietors 
of village Sarashposh, and the plaintiff's 
case was that the defendants intercepted 
the labourers employed by the plaintiff 
for the collection of these leaves and 
persuaded them to sell these leaves to 
them (the defendants). A complaint was 
made and ultimately some 50,000 bindas 
were seized and atthe time of the action, 
were in possession of the Forest Department. 
The trial Court came to the conclusion 
that the plaintiff had failed entirely to 
make out his case. From the judgment 
it would appear that the learned Judge 
disbelieved a great deal of the plaintiffs 
evidence. The Appellate Court, however, 
although affirming the decision of the 
trial Court, differed so far as certain 
points were concerned. It is to be noticed 
particularly that the plaintiff claimed 
damages with regard to the 50,000 bindas 
seized and held by the Forest Depart- 
ment. A good deal of the controversy in 
the Courts below arose with regard to the 
question whether the defendants could 
possibly have produced the quantity of 
leaves which were found, from the trees 
of their particular jungle. The Judge of 
the Appellate Court came to this con- 
clusion and I propose to state his words: 

“After examining all the evidence on this point 
I find that while it is clear that it would not be 
possible to gather leaves for biris to apy great 
extent from the trees of this village (that is the 
defendant's village), J] weuld hesitate fo find that 
it would be impossible to gather any at all.” 

Together with that finding I would refer 
to the finding at the end of his judgment 
jn which he states : 

“The evidence on record shows that some Kendu 
leaves from the protected forest were purchased 
on behalf of the defendants, but so far as this 
suit is concerned, I do not find satisfactory 
evidence to show where the leaves attached came 
from.” 

Now it is contended by Mr. Mukherji on 
behalf of the appellant that as the plaintiff 
has established the fact that the defend- 
ants have taken some leaves and as those 
leaves are intermixed with the leaves of 
the defendants, it was forthe defendants 
to show the extent to which they had 
committed this conversion, in other words, 
the onus was on the defendants to esta- 
blish for the plaintiffs the extent of the 
damage which they (the plaintiffs) had 
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suffered. For this proposition reliance is 
placed upon the case of Duke of Leeds v. 
Earl of Amherst (1). The learned Vice 
Chancellor (Sir Lancelot Shadwell) in that 
case, after quoting the Holy Scriptures and 
the Roman Civil Law and Lord Coke, takes 
it that the principle which he sets out in 
the earlier part of his judgment is esta- 
blished and the principle was stated 
by the learned Vice Chancellor in these 
words : . 

“I take it, that the general wisdom of mankind 
has acquiesced in this; that the author of a mis- 
chief isnot the party who is to complain of the 


result of it, but that he who has doneit must submit 
to have the effects of it recoil upon himself." 

Some of the authorities of the Common 
Law to which he refers seems to have 
little application to the principle which he 
sets out in the earlier partof his judgment. 
Ooke, O. J., had said : 

“In this case the law is, that if J. S. havea uep 
of,corn and J. D. will intermingle his corn wit 
the corn of J. 5, he shall here have all the corn 
because this was so done by J.D. of hisown 
wrong, and so it was adjudged in a case between 


Shordish and Moore ` 

Itseems to me that Duke of Leeds 
case (1) which was a case of equitable 
waste has little or no application to this 
case beforeme. I would assume for the 
purpose of Mr. Mukherji's argument, al- 
though in my experience I have never 
heard the principle applied, that if there 
is conversion then it is forthe defendant, 
the wrongdoer, to show which and to what 
extent the property of the plaintiff has 
been converted, But the difficulty in this 
case for Mr. Mukherji who appears on 
behalf of the appellant is this, asI said 
at the commencement of my judgment, 
that the plaintiff confined his case to 
50,000 bindas, and so far as that case was 
concerned, the Judge inthe Court below 
was not satisfied where the attached 
leaves came from. In other words, 
so far as the leaves in suit were 
concerned, the plaintiff has failed to establish 
his title as the learned Judge points 
out. It is perhaps uselessto say again 
as one has so many times said from 
this Bench that if the parties really con- 
sidered what their case was before they 
went to Court a great deal of the trouble 
which is caused to the litigants would 
be obviated. It is admitted that the 
plaintiff confined his case to 50,00) bindas. 
Had he not so confined -his case, but 
satisfied himself with establishing the 
defendants’ conversion of some leaves 
and then by calling coolies whom he 


(1) (1850) 20 Beav 239; 109 R R 409. 
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employed to collect the leaves endeavoured 
in so far as it lay in his power to prove 
the quantity which had been sold to the 
defendants, it seems to me that the result 
of the action would have been very different 
from what it was. In other words, although 
it might be thought, as Mr. Mukherjiargues, 
that the plaintiff was entitled to damages 
because he had proved conversion, as he 
has confined himself to 50,090 bindas, 1b 
is difficult to see in the face of the finding * 
of the Court below how he could possibly 
succeed. The only doubt that is in my 
mind is whether the Subordinate Judge 
was of the opinion that it was necessary 
for the plaintiff to prove the actual 
identification of the leaves themselves in 
contradistinction tothe proof of the quantity 
which the plaintiff alleged had been con- 
verted. 

It stands to reason that no party could 
possibly prove the identification of the 
leaves themselves, but it was possible for 
them, at any rate, to roughly prove the 
quantity which they alleged had been 
converted. In that state of affairs it 15 
a question whether the case should go 
back for the learned Judge to consider 


whether the plaintiff in the circumstances 


of the case is entitled to any damages at 
all. I have repeated already several times 
the fact that the plaintiffs confined them- 
selves to these particular 50,000 bindas. 
1 would add that it was a judgment of 
affirmance, and from the judgment ofthe 
trial Court it would appear that the 
plaintiff's case was dishelieved almost in 
its entirety. In these circumstances it 
seems to me that I can hardly accede 
to the argument which is advanced on 
behalf of the appellant, although in fact 
it has been established that the defendants 
have converted some of the leaves to their 
own use. | have great sympathy with 
the plaintiff, but having regard to the 
manner in which the plaintiff framed his 
action and having regard to the finding 
of the Subordinate Judge in the Uourt 
below, it seems to me that the only con- 
clusion that I can arrive at is that the 
appeal fails. 

There was a further argument by Mr. 
Mukherji to the effect that he was entitled 
to general damages in contradistinclion 
to special damages. There is a confusion 
of thought if I may say so with respect 
to Mr. Mukherji. The measure of damages 
in an action for trover is the value of 
According to the circumstances 
the general damages may be a substantial 
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sum or may be a nominal sum, but there 
may be additional special damages given 
besides the actual value of the goods if 
the damages sustained are held not to 
be too remote. Thereis abundant authority 
for that. The suggestion in this case 
that the plaintiffs are entitled to general 
damages fails, entirely because according 
to the decision of the Subordinate Judge 
the plaintiffs have failed to prove their 
case. I must repeat that they confined 
themselves to these 50,000 bindas. These 
are not the property of the plaintiffs 
according to the judgment of the Court 
below. If they contented themselves with 
a general case of conversion by the 
defendants then the Judge in the Court 
below would have been bound to have said 
that some leaves have been converted and, 


therefore, the plaintiffs are entitled to. 


some damages, In my judgment, there- 
fore, as I have said, the appeal must be 
dismissed. 

There was a point raised by Mr. 
Mukherji on behalf of the respondents to 
the effect that no second appeal lay as 
“this was an action cognizable by a Small 
Cause Court. Article 35, cl. (ii), however, 
provides that where, but for Chap. IV, 
Penal Code, the act would be an offence 
punishable under Chap. XVII, the act giving 

rise to cause of action is excluded from 

the jurisdiction of the Small Cause Court 

Judge. In my judgment, therefore, the 
preliminary objection cannot be supported. 

The appeal fails on its merits and must 

be dismissed with costs. The orders for 

costs in the Courts below should remain 
as they were made. Leave to appeal is 
allowed. 

N. Appeal dismissed. 


—— aan 
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When an agreement provides for a certain rate 
of interest in case of a single default and an enhanced 
rate of interest in the event of consecutive defaults, 
the provision for enhanced intercst in the event of 
consecutive defaults is a stipulation by way of 
penalty in view of the explanation to s. 74, Oontract 
Act. 

The question whether a certain stipulation is by 
way of penalty must depend on the circumstances of 
each case. If the agreement had been fer payment 
of a reasonable rate of interest sucha stipulation 
is not by way of penalty. [A stipulation for interest 
at 144 per cent. interest washeld tobe one by way 
of penalty]. 

Section 74, Contract Act empowers the Court to 
award reasonable compensation and what is reason- 
able must depend on the circumstances of each 
case, It is a question of fact and not of law, and 
the decision of the Courts of fact with regard to 
the amount of compensation is not open to challenge 
in second appeal. 


A. from appellate decrees of the Sub- 
Judge, Patna, dated November 17, 1930. 


Messrs. Hasan Jan and A. H. Fakhrud- 
din, for the Appellants. 


Messrs. Sambhu Rameshwar Prasad and 
Ramnandan Prasad, for the Respondents. 


Judgment.—The ancestors of the de- 
fendants executed in favour of the ances- 
tor of the plaintiffs two kabuliyats in the 
year 1884. According to the terms of the 
agreements the lessees took a permanent 
mukarrari of two annas eight pies share 
from each of the lessors in Mauza Sadik- 
pur and agreed to pay Rs. 30 on account 
of hagazri money in three kists, It was 
further stipulated that in the event of three 
consecutive kists being in arrears the 
lessees would pay interest at 12 per cent. 
per mensem. In the present suits the 
plaintiffs claimed rent from the Bhado kist 
of 1329 to the Sawan kist of 1335 F. 8. with 


interest at the rate stipulated in the agree- 


ments. The first Oourt decreed the claim 
for rent but held that the stipulation for 
interest at 12 per cent. per mensem was by 
way of penalty and therefore, declined to 
award interest at the rate claimed. The 
Court held however that the plaintiffs were 
entitled to reasonable compensation and 
assessed the compensation at 12 per cent. 
per annum. The plaintiffs appealed to the 
Subordinate Judge who confirmed the 
decision of the trial Gourt and dismissed 
the appeal. In second appeal it is con- 
tended on behalf of the plaintiffs that s. 74, 
Contract Act, which has been applied by 
the Couris below, has no application to 
the facts of the present case. - It is con- 
ceded that if the agreements had provided 
for a certain rate of interest in case of a, 
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single default and enhanced rate of 
interest in the event of consecutive defaults, 
the provision for enhanced interest in the 
event of consecutive defaults might have 
been a stipulation by way of penalty in 
view of the explanation to s. 74 of the 
Act. But it is argued that in this case 
there was no stipulation for enhanced 
interest, as there was no interest at all 
payable except inthe event of default in 
three consecutive instalments. I am 
afraid I am unable to appreciate the dis- 
tinction which the learned Advocate for 
the appellants has sought to draw between 
the two sets of circumstances. If an agree- 
ment for enhanced interest in the first set 
of circumstances may be a stipulation by 
way of penalty, it seems to me quite clear 
that a stipulation for the payment of 
interest on the happening of a certain event 
may be a penalty although interest was 
not otherwise provided for. 

It was next contended that a stipulation 
for interest at 144 per cent. per annum is 
not necessarily a stipulation by way of 
penalty. Whether a certain stipulation is 
by way of penalty must depend on the 
circumstances of each case, Ifthe agree- 
ment had been for payment of a reason- 
able rate of interest such a stipulation would 
not have been by way of penalty but 
the rate stipulated for was so entirely out 
of proportion that it suggests that it was 
intended to be by way of penalty. I 
therefore agree with the Qourts below that 
the stipulation in the present case was by 
way of penalty. It was next contended that 
in a previous suit by the lessors against 
the lessees interest had been claimed and 
awarded atthe contractual rate, The Ap- 
pellate Court in its judgment has stated 
that the judgment in the previous suit 
merely shows that there was an issue as 
to whether the plaintiffs in that suit were 
entitled to the amount of interest claimed 
in the suit and that there was no issue as 
to the rate of interest. The pleadings in 
the previous suit have not been exhibited 
and therefore the evidence necessary for 
determining whether the point argued in 
the present appeal was in issue in the 
previous suit is not available and there- 
fore it is not possible to hold that. the 
previous decision operates as res judicata 
in the present case. The last point argued 
by the learned Advocate for the appel- 
lants was that the award of interest at 
12 per cent. per annum was inadequate. 
Section 71 empowers the Courts to 
award reasonable compensation and 


MA MU V.U NYUN 


201 


what is reasonable must depend on the 
circumstances of each case. [t isa ques- 
tion of fact and not of law, and the 
decision of the Courts of fact with regard 
to the amount of compensation is not open 
to challenge in these second appeals. The 
appeals, therefore, fail and are dismissed 
with costs. 
N. Appeals dismissed. 


RANGOON HIGH COURT 
First Civil Appeal No. 39 of 1932 
July 17, 1934 
Paces, O. J., AND BAGULEY, J. 
MA MU AND OTEERS—ÅPPELLANTS 
versus 


U NYUN RESPONDENT 

Burmese Buddhist Law— Adoption—Doctrine of 
death-bed. gifts, if can be applied to death-bed 
adoption—Burmese Customary Law—Adult, if can be 
adopted without his or her consent—Deed of adoption 
duly executed and followed by registration — Whether 
affords proof of adoption-~Publicity of factum of 
adopiton—Necessity of. 

The doctrine of death-bed gifts cannot by analogy 
be applied to a death-bed adoption because the effect 
of adoption isnot to transfer property away from 
the family, but by creating an heir or adding to the 
number of heirs to keep the property within the 
family. Ma Pwe Swe v, Ma Tin Npo (T) and U 
Naga v. Maung Hla (8), referred to. [p. 708, col. 2.] 

Under Burmese Customary Law no adoption ofan 
adult can take place without his or her consent. 
Ma Gyi v. Maung Po Tha (l), approved. [p. 207, col, 
1. 
resaeaine to the Burmese Customary Law, a deed 
of adoption duly executed and followed by registra- 
tion in itself can never afford proof of adoption. 
Publicity ofthe factum of adoption is necessary 
although residence with the adoptive parents is not 
essential to a valid {adoption. Ma Ywet v.Ma Me- 
(2) and Maung Thwe v. Maung Tun Pe (3), follow- 
ed. [p. 204, col. 1] 

A formal deed of adoption was drawn up and 
executed in the presence of a number of persons, 
(several of whom signed the instrument as attesting 
witnesses), who were called in to give publicity to 
the formal adoption by the execution of a deed, and 
at the subsequent registration of the document 
there were present the Sub-Registrar, the Oivil 
Surgeon, the family hypoongy?, a Ohinaman who 
carried on business in a large way as a draper 
a Burmese slipper manufacturer in the same town, 
a hardware merchant and iron monger and the 
manager of the Oo-operative Bank ; 

Held, that under the circumstances the publicity 
given was sufficient to constitute the adoption a 
valid one. fp. 204, col. 2.] 

F. ©. A. against the judgment of the 
District Court, Hanthawaddy, dated, Feb- 
ruary 2+, 1932. 

Messrs. Clark and U Kyaw Myint, for the 
Appellants. 

Messrs. Thein Maung and P. B. Sen, for 


the Respondent. 
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- Page, C. J.—This appeal is allowed. 
The petition for the grant of letters of 
administration out of which it arises is, 
in my opinion, a speculative proceeding 
that ought to have been dismissed. The 
controversy with which we are concerned 
relates to the estate of U Ba Thu, who in 
the later years of his life changed his 
name to U Po Thu Daw. The deceased's 
wife, Daw Aye Mya, was the sister of 
U Po Thant. DawAye Myaand U Po Thant 
were possessed of the inheritance that 
they had received from their father, U 
San Hla Byu. U Po Thu Daw died on 
December4, 1927. The status of the res- 
pondent as his brother is admitted, The 
petition by the respondent for the grant 
of letters of administration was filed on 
September 16,1929, and a caveat was en- 
tered by and on behalf of the appellants 
upon the ground that they had been 
adopted as keittima adopted children by 
U Po Thu Daw. 

The main issue in the case is whether 
at the time when he purported to execute 
the deed of adoption in favour of the ap- 
pellants, U Po Thu Daw, was insane or 


‘eapable of executing a deed of adoption. 


As I have stated, in my opinion, the pre- 
sent proceedings are ofa speculative nature, 
and I say for two reasons: (1) because 
the respondent has admitted that he is 
being financed in these proceedings by a 
Ohinaman in Rangoon, who is a friend of 
his, and to whom he has agreed, if the 
proceedings terminate in his favour, tohand 
overno less than45 per cent. of what he 
recovers ; and (2) because, whereas U Po 
Thu Daw died on December 4, 1927, legal 
proceedings to obtain letters of administra- 
tion were not commenced by the respond- 
ent until September 16, 1929, when the 
Civil Surgeon at Henzada, Dr. Banerji, who 
died in July 1928, was no longer avail- 
able as a witness. 

Now, Dr. Banerji was present when the 
deed of adoption was formally registered, 
and he had given a medical certificate to 
the effect that the deceased was “mentally 
quite fit to execute a deed of adoption.” 
In the certificate. the Civil Surgeon added 
“he answered my questions rationally and 
I found him quite sane.” Of course, as 
the substantial ground upon which U Nyun 
challenged the validity of the deed of 
adoption was that at the time when it was 
executed the deceased was not in his 
right mind, during the lifetime of Dr. 
Banerji he would have found an obstacle 
in his way which it would be difficult for 
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him to surmount; and I have no doubt 
that it was only after the death of Dr. Ba- 
nerji that the respondent, U Nyun and 
Chinese friend thought it worth while to 
take proceedings for the purpose of Obtain- 
ing a grant of letters of administration to 
the estate of his brother. i 

The appellants are fourof the eight sur- 
viving children of Daw Aye Mya's brother 
U Po Thant and his wife Daw Mya. U Po 
Thu Daw and Daw Aye Mya were childless. 
For reasons into which it is unnecessary 
to enter since the death of U San Hla Byu, 
the estate has remained undivided. U 
Po Thant with his wife and children lived 
in a house about three-quarters of a mile 
distant from that occupied by U Po Thu 
Daw, and there was a volume of evidence 
at the trial to the effect that during the 
lifetime of U Po Thu Daw and Daw Aye 
Mya this childless couple, uncle and aunt, 
showed great affection towards the children 
in thelarge family of which U Po Thant 
was the head. 

The learned Advocate for the respondent 
has not contended, in my opinion, quite 
rightly, although there was evidence to the 
effect that there had been an earlier adop- 
tion of the appellants by U Po Thu Daw 
and Daw Aye Mya, that the evidence 
was strong enough to forma sound basis 
fora claim that the appellants had been 
adopted during the lifetime of Daw Aye 
Mya who died. in 1925. About a year 
before her death Daw Aye Mya went 
over to U Po Thant’s house because she 
was more likely to be better attended there 
than she would have been if she were 
living alone with U Po Thu Daw, and 
she died in U Po Thant's house. There 
can be no doubi, I think, that at all mate- 
rial times the undivided joint estate was 
managed by U Po Thant and in the 
management of the estate, at any rate after 
the death of Daw Aye Mya, he was helped 
by his daughter, the appellant, Ma Mu. 
Ma Mu, who at the time when the deed _ 
of adoption was executed was 22 years 
of age appears to have been a very capa- 
ble and useful member of the family, 
and it would seem that U Po Thu Daw and 
Ma Mu were on extremely affectionate 
terms. She used to visit her uncle and 
to cook his food, and generally to look 
after.him although she was living in U Po 
Thant’s house. 

Now, there was evidence, which the 
learned District Judge accepted and to 
which I am also disposed to give credence, 
tothe effect that the deed of adoption was 
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executed on November 2, 1927, as it pur- 
ported to be, and thatit was registered on 
November 29, 1927. 

The factum of the adoption by a formal 
registered deed is notin dispute, and, as I 
have stated, the main ground upon which 
its validily was challenged was that U 
Po Thu Daw at the time when he pur- 
ported to have executed it was of unsound 
mind. The evidence of the unsoundness 
of mind of Po Thu Daw, however, was 
vague and unimpressive, and the learned 
trial Judge refused to accept it. It appears 
that U Po Thu Daw was living more or 
less in seclusion. He had been a jailor, 
and had retired from Government service 
in 1912, and at all material times there- 
after he lived at Henzada. He gave up 
the smart mode of dressing which he 
would have followed while he was in 
Government service as a jailor. He be- 
gan to lose interest in the mundane affairs 
of everyday life. He appears to have 
written some letters to the papers, but they 
related tothe charitable gifts by reason of 
which he as an elderly Burman was anxious 
to acquire merit. He used to dress rather 
untidely, and was accustomed io take 
a daily walk in the bazar talking to people 
but not taking a serious interest in the busy 
life around him. He changed his name 
after his retirement from Ba Thu to Po Thu 
Daw. “Po Thu Daw”, I understand to be 
the name given to a person who is living a 
secluded and semi-mystic life, such as that 
ofa hermit. Heseems from time to time, 
perhaps as a joke, to have quoted a saying : 


“there being floods in the sky as the monk rowed a 
ee my pupil Po Thu Daw shed {forth rays of 


glory”, 
and, as he dubbed himself “Po Thu Daw”, 
to have observed that the saying might 
refer to himself. 

That is, in substance, the gravamen of 
the charge of insanity. (His Lordship then 
considered the evidence produced to support 
this charge of insanity and proceeded). 
The issue, therefore, as to whether Po Thu 
Daw was insane at the time when he 
purported to execute the deed of adoption, 
must be answered ina manner unfavour- 
‘able to the respondent. 


The second ground upon which the deed 
of adoption was attacked was that the 
execution of the deed had been caused by 
undue influence brought to bear upon Po 
Thu Daw by UPo Thant and Daw Mya. 
That is the allegation set out in the petition, 
Lhe learned trial Judge stated in his judg- 
ment that little was made of this allegation 
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atthe trial because the allegation of undue 
infiuence was inconsistent with the allega- 
tion of insanity. The evidence of the res- 
pondent at the trial was concentrated upon 
proving the words and actions of U Po Thu 
Daw,and it was stated on behalf of the 
respondent that his grievance and delusion 
was that he had been hardly treated by U 
Po Thant, and thathe was constantly com- 
plaining that U Po Thant was endeavour- 
ing to get his money away from him; it 
was further stated that U Po Thu Daw 
never went to see U Po Thant, and that he 
was not on good terms with him. How is 
that consistent with an allegation that U Po 
Thu Daw was not insane, but executed the 
document because he was induced to do so 
by the undue influence brought to bear 
upon him by U Po Thant and Daw Mya ? 
It is a commonplace in lunacy that if a 
person of unbalanced mind takes a strong 
dislike and evinces a persistent aversion 
for some other person, he obstinately refuses 
to do anything, however reasonable, that 
other person invites him to do. Be that as 
it may, however, I am in agreement with 
the view expressed by the learned trial 
Judge that the respondent wholly failed to 
establish that the execution of this doeu- 


ment by U Po Thu Daw was brought about 


through the undue influence of U Po Thant 
and Daw Mya. 

The third ground upon which the learn- 
ed Advocate for the respondent attacked 
the deed of adoption was to the following 
effect: he contended that according to the 
Burmese Customary Law,a deed of adop- 
tion duly executed and followed by regis- 
tration in itself could never afford proof 
of adoption and that it must be accompanied 
by some openand notorious change of rela- 
tionship between the adoptive parents and 
the children that were adopted by them. It 
usually happens that when a person is 
adopted that person is an infant and it not 
unnaturally follows that after the adoption 
has taken place the infant will be taken to 
live with his adoptive parents; but residence 
with the adoptive parents is not essential 
to a valid adoption, as the learned Advo- 
cate for the respondent inevitably admit- 
ted. 

An adult may be adopted, as in the case 
of Ma Gyi v. Maung Po Tha (1), or, as in 
the present case, the adoptive parent may 
die soon after the adoption has taken place. 
It is satisfactory in the nebulous state of the 
Dhammathats upon- this subject that the 
jaw has been explained by the Privy 

(1) 14 Bur. L R 15., 
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Council in two recent cases. In Ma Ywet v. 
"Ma Me (2), at page 195*, Lord Dunedin, 
delivering the judgment of the Board ob- 
served : 

“It has already been laid down by this Board that, 
according to the law of Burma, no formal ceremony 
is necessary to constitute adoption. One may go 
further and say that, though adoption is a fact, that 
fact can either be proved as having taken place on 
a distinct and specified occasion, or may be infer- 
red from a courseof conduct which is inconsistent 
with any other supposition. But in either case 
publicity must be given to the relationship, and it 
is evident that the amount of proof of publicity 
required will be greater in cases of the latter 
category when no distinct occasion can be 
appealed to,” 

In Maung Thwe v. Maung Tun Pe (2), 
at p. 204* Lord Phillimore, delivering judg- 
ment on behalf ofthe Judicial Committee, 
after citing the passage to which I have 


referred, added : 

“Tt is most important that adoption with a view to 
inheritance, which, in this community, takes the 
place of testamentary disposition, should be made 
known to all those likely to be concerned ; and their 
Lordships are anxious in no way to weaken what has 
been stated to this effect in former decisions.” 

In U May Oung’s Leading Cases on 
Buddhist Law (1919, Edition at p. 1287) the 


learned author chserves that: 

“The best evidence of an adoption isas to what 
actually took place when the child was taken over by 
the adoptor. A deed may have been drawn up and 
executed; public announcement may have been made 
to relatives, neighbours, friends and others at a cere- 
mony held for that or any other purpose; the fact 
may have been advertised in the press or information 
purposely circulated to the whole village or neighbour- 
hood ; or, at the very least, a few elders may have 
been called in to witness the handing over of the 
child. Proof of any of these, or, perhaps, other acts 
of volition, would be sufficient to enable the Court to 
pronounce for the adoption. And it may safely be 
held in all such cases that it is of the keittuma variety 
on account of the formality observed.” 

In my opinion it is idle to contend in the 
circumstances of the present case that the 
adoption of the appellants, if otherwise valid 
was rendered of no effect through want of 
publicity of the factum of the adoption. To 
my mind it is difficult to understand what 
more the parties concerned could have done 
to make public and formal the act by which 
U Po Thu Daw adopted these four children. 
A formal deed of adoption was drawn up 
and executed by U Po Thu Daw in the 
presence of a number of persons, 

(2) 3 Ind. Cas. 797; 36 O 978; 36 I A192; 100 L J 
953. 11 Bom. L R 1193; 5L B R 118; 3 Bur. L T 
32; 6 MLT 302; 14 0 WN 111; 19M LJ 577 


PO). 

‘Sy 42 Ind, Cas. 863; A IR 1917 P O 186; 441 A 
951, 450 1; 22ML T 411; 22 OWN 97; OL 
3 68; (1918) M W N93, 20 Bom L R69; 11 Bur, L T 
28 (P O). SA ANA) 
“Page of 36 TA—[Fd] 

*Page of 44 I, A.—(Ed.] 
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(several of whom signed the instru- 
ment as attesting witnesses), who were 


called in to give publicity to the formal 
adoption by the execution of a deed and at 
the subsequent registration of the docu- 
ment at U Po Thu Daw’s house there were 
present the Sub-Registrar, the Civil Surgeon, 
the family hypoongyi, a Chinaman who car- 
ried on business in a large way asa draper 
in Henzada, a Burmese slipper manufacturer 
in the same town, a hardware merchant 
and iron monger at Henzada and the bank 
manager of the Co-operative Bank and one 
may well ask who else ought to have been 
invited to the ceremony in order to give 
publicity to the formal] adoption ? 


From the evidence of Maung Tint who 
was called asa witness on behalf of the 
respondent, it is clear that the news were 
all over the town within two or three days, 
because within that period he himself heard 
the matter mooted in Henzada. Maung Ba 
Myint, another witness called on behalf of 
the respondent, was specifically asked: 

“Did you know of any adoption of any of Po 
oat children during the lifetime of Po Thu 

aw 

“I did not pay attention. I heard about the adop- 
tion soon after his death,” 
and the death took place five days after 
the registration of the deed. Maung Ba 
Shin also gave evidence to the ‘effect that 
nine or ten days after the death of U Po 
Thu Daw, 


“ T learnt on inquiry that there had been an adop- 
tion by deed, and this in itself made me suspect that 
there would be litigation.” 


The learned Advocate for the respondent 
relied upon certain passages in the Manukye 
at pp. 171, 135 and 281 and the case of Ma 
Gyi v Maung Po Tha (1), to which reference 
has already been made, and contended that 
there had not been such publicity of the 
adoption as would justify the inference that 
the requirements of the Burmese Customary 
Law in that behalf had been complied 
with. In my opinion the contention that 
the adoption was of no effect by reason of 
want of publicity wholly fails. Lastly, 
the learned Advocate on behalf of the 
respondent contended that as U Po Thu 
Daw executed the deed of adoption when 
he was in extremis the adoption ought to 
be treated as invalid upon the analogy of 
the law relating to death-bed gifts. In order 
to establish his contention it was necessary 
for the learned Advocate in the first place to 
satisfy the Court that U Po Thu Daw at 
the time when the deed was executed and or 
registered wasin extremis. In U Tezawunta 
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v. Maung Zaw Pe (4), at p. 228*, Mya Bu, J., 
observed :. ' 

“It is clearly deducible from the Burmese phrases 
quoted above that what is known as a ‘death-bed 
gift’ under the Burmese Buddhist Law is a gift 
made while the donor is in fact on his death-bed and 
about to die, or in other words, when his death is 
imminent.” 

In my opinion the gift must also be made 
by the donor in the hopeless expectation of 
death, or, as observed by their Lordships 
of the Privy Council in Ebrahim Goolam 
Ariff v. Saiboo (5), “ under pressure of the 
sense of the imminence of death,” and I 
venture to add that: When such a transfer 
is made by a Burman Buddhist whose 
death is imminent, and who is under an 
apprehension that his dissolution is ab 
hand, it is commonly called a ‘death bed’ 
gift and a presumptio juris et de jure 
arises that the transferor 
transfer to become operative after his death. 
In my opinion there was no evidence 
before the Court at the trial to justify the 
conclusion that at the time when U Po 
Thu Daw executed the deed of adoption 
he was inextremis. His behaviour onthe 
occasion of the execution as well as of 
the registration of the document destroys 
any such contention. The certificate of 
Dr. Banerji, if accepted—and I see no 
reason why it should not be—is conclu- 
sive of the matter, and as I have already 


pointed out, it isnot necessary that any 


reasonable man should have expert evi- 
dence to assist him hefore he reaches the 
conclusion that no personin extremis could 
have signed his name so boldly and 
firmly as U Po Thu Daw admittedly signed 
his name on the deed of adoption. More- 
over, the evidence as tothe nature of the 
illness from which U Po Thu Daw was 


suffering makes it clear to my mind that’ 


he did not execute this document under 
pressure of the sense of the imminence 
of death or under an apprehension that 
his dissolution was at hand, What was 
the matter with him? He was suffering 
from flatulence, and the cause of death 
given in the report of the death was in- 
testinal colic. Ma Mu in the course of her 
evidence stated that: 

“It isnot true that U Po Thu Daw was seriously 
ill about a month before his death. He fell 
seriously ill about two days before his death. 
U Po Thu Daw wasin good health up to one or 
two days before his death. Two or three days 


(4) 139 Ind. Cas. 278; AI R 1932 Rang. 104; 10 R 
224; Ind. Rul. (1932) Rang, 179. 

(5) 35 01:34 LA 167; LLOW N973;4LB R 
154; 9 Bom LR 872; 6 OL J 695; 17 ML J 408; 
2M LT 479(P 0). 
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before his death, the Doctor, U Tun Nyein, was 
called to give douches to U Po Thu Daw as he 
was costive. In those two or three days U' Tun 
Nyein did not come and treat U Po Thu Daw 
daily. I don’t know how many times U Tun 
Nyein came and gave douches to U Po Thu Daw 
in those twoor three days.” 

Daw Mya stated that : 

“It-is not true that U Po Thu Daw was al- 
ready ill at the time of the execution of the 
deed, Tun Nyein attended on U Po Thu Daw 
three days before his death because Po Thu Daw 
was suffering from constipation, and he gave an 
enema. Tun Nyein had not to attend Po Thu 
Daw for a month; he attended him for three 


14 


The only other material evidence upon 
this matter was that of Maung San Myat, 
a unqualified practitioner in medicine, 
who gave evidence on behalf of the res- 
pondent. He stated that he was called in 
to see U Po Thu Daw. 


“I examined the patient and after mixing the 
medicine I had it administered. He was suffering 
from fiatulence (lay-taik tai). 

This gentleman admitted : 

“I have never taken a course in medicine in any 
school recognized by the Government. I learned 
medicine from my parents.” 

He was asked by the Court several times 
what kind of medicine he gave to the 
patient and he answered : 

“There are several kinds of salts. There were yan, 
alum, ammonia and Epsom salt. Yan is salt-petre. 
I mixed all these ingredients myself. Imixed them 
with lemon juice.” 


There can te little doubt, I think, that 
so far from U Po Thu Daw on November 
2, oron November 29, being in extremis 
or being under an apprehension that his 
dissolution was at hand he was suffering 
from constipation and flatulence, and it 
may be that afterwards this developed 
into a stoppage in the bowels from which 
he died. 


In my opinion although U Po Thu Daw 
may have been unwell on November 29, 
there is not a scintilla of evidence to 
justify a finding that at the time when 
he executed the deed of adoption or had 
it registered he was in extremts or in such 
a condition as would give room for the 
doctrine relating to death-bed gifts to 
operate. That is sufficient to dispose of 
the contention that the doctrine relating 
to death-bed gifts could have an applica- 
tion by analogy or otherwise in the cir- 
cumstances of the present case, because 
the facts necessary to bring the doctrine 
into play have not been proved. However, 
as the learned Trial Judge has decided 
this case in favour of the respondent 
upon the footing that the doctrine of the 
Burmese Customary Law relating to death 
bed gifts by analogy applies to adoption, 


~ 
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it is undesirable that it should be supposed 
that I see eye to eye with the learned 
District Judge in this matter, In the first 
place the authorities are against him in 
Mi Man v, Maung Gyi (6), McColl, A. J. ©., 
said. 

“The adoption of a child though it no: doubt 
affects prejudicially the expectations of the pros- 
pective heirs, cannot on that account be considered 
invalid any more than the marrying of a second 
wife could be. Moreover, the adoption of a child 
with a view to his inheriting is recognized, and 
there appear to be no restrictions whatever as to 
persons or occasions, I know of no texts forbidding 
a so-called ‘death-bed’ adoption, and therefore such 
an adoption must be held to be valid. , Moreover, 
there cannot be the same objection to such an 
adoption as there is to al'death-bed gift from the stand- 
point of Buddhist Law (assuming that it is averse to 
testamentary adoption) because a death-bed gift 
would enable a person todisinherit his own children 
in favour of a stranger, whereas 
adoption, if there were natural children, would 
merely have the effect of diminishing their portion.” 


The view upon this subject that was 
taken in Mi Man v. Maung Gyi (6), by 
McColl, A.J. O., was expressly endorsed 
and affirmed by a Divisional Bench of 
this Court in Ma Gyi v. Maung Pye, 
Civil Appeai No. 25 of 1931. In that case 
Brown and Mosely, JJ., observed: 

“An additional ground has been argued in appeal, 
that suchan adoption shortly before death, which 
was the effect of disentitling natural heirs, is op- 
posed to Buddhist Law. That thisis not so has 
been very clearly shown in the case of Mi Man v. 
Maung Gyi}(6), a decision with which we are in agree- 
ment,’ 

One has always to tread delicately when 
endeavouring to discover the source and 
sanction of such a doctrine as that relat- 
ing to death-bed gifts in Burmese Cus- 
tomary Law. But it appears to meas at 
present advised, that the real ground 
upon which in ancient times it was con- 
sidered desirable that when a man’s dis- 
solution was imminent he should not be 
allowed to make a death-bed gift was 
that by so doing he would be able to crip- 
ple the family by dissipating the material 
resources from which it derived its liveli- 
hood. In Burma, as in other agricultural 
countries, a family depends largely for its 
means of subsistence upon being able.to 
possess and till a sufficient area of land. 
During a man’s lifetime he may do what 
he likes with his own; but it may well 
‘have been regarded as extremely undesir- 
able that a man should make sucha 
disposition of his property inter vivos as 
would necessarily have the effect of de- 
priving the family afterhis death of the 


(6) 32 Ind, Oas. 539; AIR 1916 UB11;2UB R 
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property from which it obtained its 
livelihood. 

It was probably for that reason, as it 
seems to me, ihat it was laid down that 
any transfer inter vivos which would have 
the effect and which was made with the 
intention of operating after the death 
ofthe transferor should be regarded as 
invalid as against the heirs, because the 
effect of the transfer might well be to 
transfer to a stranger the family property 
from which the members of the family 
obtained a livelihood; and I apprehend, 
the doctrine relating to death-bed gifts 
was enforced to prevent a man at the point 
of death from making such a disposition, 
because at such a time it must necessarily 
be his intention that the gift should 
operate not during his lifetime but after 
his death. In Manu “ unnana Dhammathat 
that s. 344 if is laid down that: 

“When parents are lying or stricken down never 
to rise again while on their death-bed if sither of 
them give their property to another person (4 e. a 
stranger) such a gift of the property is invalid, and 
it shall be divided and shared as inheritance.” 

The view which I hold on this subject 
appears to have found favour wilh Adam- 
son, J.C. Ma Pwa Swe v. Ma Tin Npo (7) 
and with Twomey, J. O., in U Nagav. 
Maung Hla (8). In the latter case the 
learned Judicial Commissioner observed: 

“the passage from Manu Wunnana Dhammathat 


{s 344) citedin that judgment refers to, the case of 


parents who are stricken down never to rise again, 
and declares that in such circumstances, a gift of 
property away from the ordinary heirs is invalid.” 

I desire to reserve my opinion as to 
whether itis permissible fora person in 
extremis to make a gift of any part 
of his property to one or more of 
his heirs. Such a transfer would not 
appear to violate the doctrine relating to 
death-bed gifts because the transfer | 
woul: not have the effect of transferring the 
family property from the family itself. If 
the opinion which I have expressed in con- 
nection with the origin and sanction of 
the doctrine of death-bed gifts, is 
sound it follows that such a doctrine cannot 
by analogy be applied to a death-bed 
adoption because the effect of adoption is 
not to transfer property away from the 
family, but by creating an heir or adding 
to the number of heirs to keep the pro- 
perty within the family. For these 
reasons, in my opinion the application to 
adoption of the doctrine relating to death- 
bed gifts cannot be justified as being in 


Ka 
(7)U B R (1902-03) II, Buddhist Law, Gift. 
(8) U B R (1907-09) II, Buddhist Law, Gift 7. 
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consonance with principle or with author- 
ity. 

One other question remains for considera- 
tion, Ithas been laid down that under 
the Burmese Customary Law no adoption 
of an adult can take place without his 
or her consent: Ma Gyi v. Maung Po Tha 
(1). So far as Ma Mu is concerned, she 
actually executed the deed of adoption in 
which she formally consented to become 
the adopted child of Po Thu Daw. 

Of course, if Ma Mu was validly adopt- 
ed by U Po Thu Daw, and I hive no 
doubt whatever that she was, there is an 
end of the plaintiff-respondent’s case, and 
it becomes unnecessary for the purpose of 
disposing of this appeal to decide whether 
the other three children were validly 
adopted or not. But as this question 
has been fully argued, and in order, if 
possible to prevent any further litigation 
in respect of the succession to U Po Thu 


Daw’s estate, itis well, I think, to add 
that in myopinion all the four children 
were duly adopted. Maung On at the 


time of the adoption wasof age, but it is 
clear from the evidence that he had for 
along time regarded U Po Thu Daw and 
Daw Aye Mya as his adoptive parents. He 
stated that U Po Thu Daw had told him 
that he had asked U Kyaw Zan to prepare 
a deed of adoption, and that when he 
returned to Henzada twoor three days 
before U Po Thu Daw’'s death he told 
Maung On thatthe deed of adoption had 
been registered. It is plain from the 
evidence that at all material times both 
before and after the deed was executed 
Maung On consented to become the adopt- 
ed son of 0 Po Thu Daw. As regards 
the other two children, who were minors, 
their natural parents U Po Thaung and 
Daw Mya expressly stated in the deed 
of adoption which they signed that they 
consented tothese children being adopted 
in keittuma by U Po Thu Daw. 

The result is that the appeal is allowed, 
the order from which the appeal is 
brought set aside and the petition dismissed, 
As regards the proceedings in the District 
Court in our opinion the right order is 
that the costs therein awarded be refunded 
to the appellants by the respondent. We 
think that the appellants Nos. lto 4 are 
entitled to their costs of this appeal. 
Advocates’ fees: senior Advocate 30 gold 
mohurs, junior Advocate 20 gold mohurs. 

Baguley, J.—Lagree that this appeal 
must be allowed. I would like to reserve 
the point about the adoption of all the 
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four appellants. The adoption of Ma Mu is 
undoubtedly proved, in my oplonion, and 
if her adoption is good, U Nyun is not the 
heir, and is, therefore, not entitled to letters 


of administration. 
N. Appeal allowed. 
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MARY P. MARSHALL PLAINTIFF — 

APPELLANT i 
VETSUS 
RAM NARAIN LAL AND ANoTHER— 
DEFENDANTS -- RESPONDENTS 

Copyright Act (III of 1914), Sch, I, s. 1—Abridg- 
ment of original work before 191t—If infringement 
—~Infringment takes place on sale of every book-— 
Abridgment of original work done in 1908—Right of 
abridgment of in 1912 to defendant— Defendant 
publishing it in 1926-—-Copyright, if infringed. 

An abridgment of a work could not up to the 
year 1914, be an infringement of a copyright, if the 
abridgment was a fair and bona fide one and did not 
amount toa reprinting of the work of the author. 
The position is now considerably changed gen view 
of the wider language employed by the legislature 
in the Act of 1914. Now in order to decide whether 
a fair abridgment of the original work is or is not 
an infringement of copyright, the {test is whether 
or not itis areproduction ofthe work ora substan- 
tial part of if in any material form whatsoever. It 
may be thatup to acertain limit when an abridg- 
ment isno more than a mere short synopsis or 
index to other work there would be no infrinzoment. 
On the other hand, when an abridgment ison such 
an extensive scale as toamount to a reproduction 
of asubstantial part of the original work in a 
material form, it would undoubtedly be an infringe- 
ment of the copyright. An infringement takes place 
not only when a book is reprinted, but also whena 
book in respect of which a copyright exists is sold. 


Therefore, there is afresh cause of action on the 
sale of avery book. 
In 1908, Dr. King brought outa treatise, called 


“A Digestof Marshall's Principles of Economics ”, 
being a digest of a well-known book “ Principles of 
Economics" by Professor Marshall: Dr. King's 
treatise was printed and published in Ajmere, 


and this treatise was purchased in 1912, by 
the defendant from Dr. King and having 
reprinted it published it in 1926 The plaintiff, 


the widow of Professor Marshall, brought a suit for 
damages, having infringed the copyright : 

Held, that Dr. King did not infringe any copyright 
in 1908, when he brought out the digest. e digest 
lawfully became his property and he was entitled to 
dispose of it. The title to it was acquired by 
defendant in 1912, before the Act of 191i came into 
force. In reprinting the old edition of 1908, 
defendant, reprinted his own book which had 
lawfully become his property and has not, therefore, 
infringed the copyright of the plaintiff [p. 211, 
col, 2.) _ 

F. ©. A. from the decision of the 
District Judge, Allahabad, dated Febru- 


ary 18, 1930. 
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Messrs. Baleshwari Prasad and Sankar 
Saran, for the Appellant. 

Messrs. Damodar Das and Panna Lal, for 
the Respondents. oles 

Judgment.—This is a plaintiff's 
appeal arising out of a sult for damages 
and an injunction on the ground that the 
plaintiff's copyright has been infringed. 
The plaintiff is the widow of .the late Pro- 
fessor Marshall, whose treatise ‘Principles 
of Economics” is a well-known text-book. 
The 4th Edn. of that book was published 
in 1898 and the 5th Edn. was brought out 
in 1907. In 1908 Rev. Dr. King, the 
Principal of a College brought out a trea- 
tise which he called “A Digest of Marshall's 
Principles of Economics.” This was 
printed and published by a press in 
Ajmere. No objection appears to have 
been taken on behalf of any agent of Pro- 
fessor Marshall at thal time. In 1912, the 
defendant, Ram Narain Lal, purchased the 
supposed copyright of this Digest from Dr. 
King. By now Professor Marshall’s book 
has gone into several editions, there being 
an isdn. 8 of 1927, which was filed in this 
case, am Narain Lal, defendant, reprint- 
ed this Digest of 1908, and published it in 
1926. Itis in respect of this reprinting of 
the earlier edition of Dr. King’s Digest that 
the present action has been brought. l 

The defence was that Dr. King’s Digest 
wasa bona fide and fair abridgment of 
Professor Murshall’s book and was protected 
under the law and that there had been no 
infringement of any copyright at all. It was 
also pleaded that the claim was barred by 
limitation because the infringement, if ang, 
was committed more than three years before 
the suit. The learned District Judge who 
heard the case came to the conclusion that 
the claim must fail. He examined the 
Digest along with the original book and 
considered that in a sense 1t was an abridg- 
ment of the ‘Principles of Economics”, but 
it was something more condensed still and 
it was in his opinion more like a key to the 
book and a synopsis of it. He pointed out 
that the original book consisted of 858 
closely printed pages including appendices, 
whereas the Digest consisted of cnly 77 
pages and he also pointed out that the 
~ number of words in a page in the Digest 
- were nearly half of those in the original 
pook. The learned Judge vhought that this 
Digest was intended to be a guide and not 
a substitute for the prescribed text-book and 
that it involved labour, time, knowledge of 
the subject and sound judgment in its 


preparation. 
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The learned Judge, referred to various 
authorities particularly a judgment of their 
Lordships of the Privy Council in Macmil- 
lan & Co., Ltd. v. Cooper (1). The learned 
Judge referred to the discussion of the sub- 
ject in Copinger’s “Law of Copyright” and 
pointed out that there was authority for the 
view that a fair abridgment in which in- 
tellectual effort was employed was not a 
piracy and that an abridgment which isa 
condensation of the views of the author 
adopting the same arrangement and con- 
taining an epitome of the work is dis- 
tinguishable from a mere compilation 
consisting of selected extracts. He noted 
that Copinger in his book had pointed out 
that there was a tendency in later cases to 
depart from the stringency of the earlier 
decisions and to recognize the principle that 
an authoris entitled to the direct as well 
as indirect fruitsof his labour, but as there 
was no modern decision as to the rights to 
an abridger, the learned Judge held that 
the decided cases permitted afair abridg- 
ment of the work. Relying on the 
statement of the lawinthe Supplement to 
Halsbury’s Laws of England of 1287? he 
held that the author of an original work 
could not prevent the publication of any 
fair and bona fide abridgment. ‘The plea 
of limitation does not appear to have been 
pressed before him and he accordingly 
expressed no opinion on this question. The 
finding of the learned District Judge is 
challenged on behalf of the plaintiff in 
appeal. 


It would be convenient to refer to 
Copinger’s Law of Copyright (Edn. 6 
1927), which gives in a condensed form 
the case-law on the subject. For the 
view which we have taken of the estate 
of the law in India itis not necessary to 
consider these English casesin any great 
detail. Copinger has pointed out on pages 
135 to 138, that in Dod Sley v. Kinnersley 
(2>, Hawkworth v. Newbery (3), Butterworth 
v. Robinson (4), Sweet v. Benning (5) and 
D Almaine v. Boosey (6), ik. was held that a 
bona fide fair abridgment was permissible. | 
The learned author also pointed out that in 


(1) 83 Ind. Oas 101; A I R 1924 P O75; 911 A 
109; 48B 308; 22 A LJ 473; 19 L W 299; (1924) M 
wW N 308; 28 O W N 613: 2 Pat. L R137;46M LJ 
637; LR5 A P O 157 (P O). 

(2) (1761) Amb, 403. 

(3) (1774) Lofft. 775. 

(4) (1€01)5 Ves. 709. 

(5) (1855) 16 CB 459;24L J OP 175; 1 Jur. 
(ws) 543; 3 W R 519; 25 LT (os) 180; 100 R R 
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right to abridge the works of another was 
not recognized and so also in Tinsley v. 
Lacy (8), where a very unfavourable opinion 
was expressed in regard to the rights of an 
abridger. Lastly, in Weatherby v. Inter- 
national Horse Agency (9), it was pointed 
out that an author is entitled to the indirect 
as wellas the direct fruits of his labour. 
Copinger wound up this survey of the case- 
law with the opinion that it is probable 
that in future it would be held that 
abridgments of copyright works are no 
longer permissible. 

Itis clear to us that when we have a 
statutory enactment in India the decision 
based on the Common Law rights in 
England are not binding upon us. It 
would, however, be necessary to briefly 
survey the statutory law both in England 
and in India. The earliest Statute in 
England that we know of is 8 Anne 
(c. 90), under which an author of a book 
was allowed to have “the sole liberty of 
printing and reprinting such book.” In 
later Acts, particularly of 1836 and 1842, 
this right was confirmed. [+ was not till 
the Copyright Act of 1911 (1 & 2 Geo. 
V.c. 46) that a change in the phraseo- 
logy was introduced. Unders.1, (2) copy- 
right was defined as 

“a sole right to produce or reproduce the work or 


any substantial part thereof in any material form 
whatsoever,” 


and as to include the right to produce 
any translation of the work as well as 
other matters with which we are not 
concerned inthis case. There were some 
exceptions laid down in s. 2 which 
however did not expressly cover the case 
of an abridgment of the work. 

These Acts were enforced in India; and 
apart from the earlier Acts we had Acts 
of 1836 and 1842. But in these Acts the 
sole liberty of the author was confined to 
the reprinting of his book. It was not 
till 1914 when the Copyright Act (III of 1914) 
was passed that a similar change was 
introduced. Under s. 1 (2) copyright is 
similarly defined as being the sole right 
_ to produce or reproduce the work or any 
‘ substantial part thereof in any material 
form whatsoever and also includes the 
production of translation, etc. It is, there- 
fore, obvious that the expression “Sole right 
to produce the work or any substantial 


(7) (1844) 8 Jur. 183. 


(8) (1861) 1H & M747; 32 LJ Oh, 538; 11 WR 
876: 2 N R 438: 136 R R 331. 
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part thereof in any material form 
whatsoever,” has a much wider scope than 
the words “sole liberty to reprint the 
book.” The earlier English cases noted 
above can easily be explained on the 
supposition, although this aspect does not 
seem to have been emphasised in 
Copinger’s book thet under the earlier Acts 
the monoply of the author was confined 
to the reprinting of the work which in its 
ordinary sense would not necessarily 
include a mere abridgment, It was 
accordingly held that a fair and bona fide 
abridgment which would not amount toa 
reprinting of the work was not an 
infringement of the copyright. But doubt 
does appear to. have been thrown on this 
view in the later cases which however on 
facts were quite clear. In them either a 
whole story had been copied out or a 
whole list had been adopted. One may 
presume that it was in consequence of the 
observations made inthe later cases that 
Parliament intervened and the Copyright 
Act of 1911, was enacted. Under that Act 
the position was made more secure for the 
author. 

However that may be, we are bound by 
the Statutory BEnactments in force in India. 
The posilion here is that up toł9l4 an 
author had the sole liberty of reprinting 
his book. It would therefore appear 
prima facie that an abridgment of a work 
would not up to that time be an infringe- 
ment of a copyright, but of course such an 
abridgment must be a fair and bona fide 
one and must not amountto a reprinting 
of the work of the author. We shall 
show presently that inthecase decided by 
their Lordships of the Privy Council the 
point for consideration was quite a different 
one, but there is undoubtedly the fact 
that their Lordships quoted with approval 
passages from Copinger’s book which had 
proceeded on the assumption that there was 
a right to make a fair abridgment of a work ` 
without infringing the author's copyright. 
Solong asthe abridgment was a fair one 
and did not amount substantially to a 
reprinting of the work itself there was 
nothing under the old Copyright Act 
which would give a right to the author to 
claim damages or injunction. We must 
accordingly hold that in the year 1908, 
when Dr. King brought out his Digest of 
Professor Marshall's Principles of Econo. 
mics there was no infringement com- 
mitted by him .of any copyright of 
Professor Marshall. Indeed the copyright 
of Professor Marshall was confined to the 
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cole liberiy of reprintitz sr reproducing 
the book and did not inciudea sole right 
Lo prepare an abridgment of his book. 
However unsatisfactory this view might 
have been from the point of view of an 
author, there seems to be no doubt that 
in view of the language of the Act thenin 
force and the view which prevailed in 
England in other cases there is no option 
for us, but to held that this was the law at 
that time. 

The pcsilion scems now to have been 
considerably changed in view of the 
wider language employed by the legislature 
in the Act of 1914. We are not now so 
much concerned withthe amount of skill, 
labour and intelligence bestowed upon an 
abridgment or synopsis nor are we to see 
so much whether it is a bona fide and fair 
abridgment of the original work. The 
test is whether or not it is a reproduction 
of the work ora substantial part of itin 
any material form whatsoever. lt may be 
that up toa certain limit when an abridg- 
ment is no more than a mereshort synopsis 
or index to other work there would be no 
infringement. On the other hand, when 
an abridgment is on such an extensive 
scale as to amount to a reproduction ofa 
substantial partofthe original work ina 
material form it would undoubtedly be an 
infringement of the copyright. 

In this connection it is necessary for us 
to consider whether the case decided by 
their Lordships of the Privy Council in 
Macmillan & Co., Ltd. v. Cooper (|), governs 
this case. In that case Sir Thomas Norih 
had brought out a transaction of Plutarch's 
“Life of Alexander.” One Mr. Parr 
brought out selections from this translation 
after editing the same. Another book 
which was also a selection of North’s 
Selection was brought out by Mr. Darby 
with Introduction, Marginal Notes and a 


Summary. There was no copyright in 
North’s Translation. The plaintiffs’ first 


book consisted of a number of detached 
passages from North's ‘Translation in 
addition to other printed matter. The 
defendant’s book equally contained selec- 
tions from the same ‘Translation with 
other notes. On page 476 their Lordships 
observed that the primary question to he 
determined - was whether the plaintiffs- 
appellanis were entitled to a copyright in 
the text of their book and in the notes 


attached to it which the latter the 
defendants-respondents, had in many 
instances. in effect copied. Their Lord- 


ships therefore had to consider whether 
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there was any copyright in the book of 


the plaintiffs which had been infringed 


by the defendants’ book. In order to 
consider this their Lordships pointed out 
what an equitable abridgment would be, 
and expressed the opinion that the books 
of both the parties had been wrongly 
styled as abridgments and in the true sense 
of that word this was an absolute mis- 
nomer. ; 

It was in this connection that their 
Lordships laid down that an abridgment 
of an author's work means a statement 
designed to be complete and accurate of 
ihe thoughts, opinions and ideas by him 
compressed therein, but set forth much 
more concisely inthe compressed language 
of the abridger and that it requires 
learning, judgment, literary taste and skill 
requisite to compile properly and effectively 
an abridgment deserving that name (176). 
Their Lordships then quoted passages 
from Copinger’s Law of Copyright (Grom 
page 39 of 1904 edition and from page 64 
of 1915 edition), But these passages were 
in connection with the question as to 
whether a copyright exists in abridgment. 
That was the point for their Lordships’ 
consideration. Two more passages ircm 
the same book were quoted but they were 
also in illustration of the same poiat 
whether a copyright in an abridgment 
could exist. As pointed out above, at 
least one of these passages in Copinzer's 
book was taken from the place where he 
had also remarked that a fair abridgment 
is permissible. Bat in the 1915 editron 
there was equally the opinion expressed 
by Copinger at page 138 that it was con- 
sidered probable that it would be held that 
abridgment of copyright works are no 
longer permissible. Their Lordships did 
not comment on this passage at all. it is 
therefore quite clear that their Lordships 
were dealing solely with the question 
whether there was a copyright in the book 
belonging to the plaintiff which in 
their Lordships’ opinion was not a 
fair abridgment at all, There was no 
question whether the plaintiff's book 
in itself was an infringement of Sir | 
Thomas North’s Translation. That it was — 
not so was quite obvious to their Lord- 
ships. | 

We may also point out that their Lord- 
ships did not concur inthe view of the 
Bombay High Court that reprint of pas- 
sages selected from the work of an author 
can never be entitled to cupyright and that 
it may well be that in selecting and com- 
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binding ‘for the use of Schools or Univer- 
sities passages of scientific works in which 
the lines of reasoning are closely knit and 
labour, scientific knowledge, sound judg- 
ment and literary skill are expended, in 
which case copyright might well be acquir- 
ed forthe print ofthe selected passages. 
Their Lordships discuseed at length 
8.1 (1), Copyright Act of 1911, .and also 
quoted with approval the opening words 
of Lord Halsbury in Walter v. Lane (10), 
that it would be regrettable if the law 
‘permitted a man to make a profit and 
to appropriate to himself what had been 
produced by the labour, skill and capital 
of another and also approved of the obser- 
vation made by Frederic Emerson v. 
Chas. Davies, (11). And then laid 
down a third test on page 497 that: 

“to constitute piracy ofa copyright it must be 
shown that the original has been either substan- 
tially copied or so imitated as to be a mere evasion 
of the copyright.” 

The rest of the judgment deals with the 
question whether a copyright could exist 
ina book of that character. 

We therefore think that the question 
which their Lordships were considering 
and which they decided was as to whether 
there was a copyright in the plaintiff's book 
or not. Their Lordships did not feel called 
upon to decide in what circumstances there 
would be an infringement of sucha copy- 
right if it had existed. The only reference 
to sub-s. 2, 5. 1 which definesthe mean- 
ing of copyright isat page 478 where their 
Lordships do not quote it in full and do 
not lay down what is meant by a repro- 
duction of a substantial part of a book. In 
these circumstances we are inclined to 
think that an abridgment of a book after 
the coming into force of Act III of 1914 
may amount to a reproduction ofa subs- 
tantial part of a book and would therefore 
be prohibited. 

In the present case we are constrained 
to hold that the learned Judgehas taken 
a rather lenient view of the case. Dr. King’s 
Digest of Marshall’s Principles of Econo- 
mics is certainly more than a mere 
synopsis. Although if iscalled a “synopsis” 
inthe preface it is called a “digest” on 
the title page, Not only the name of the 
original books is borrowed but the exact 
plan has been adopted. All the books, 
parts and chapters have been taken in the 
same order and the actual wording of the 
headings have been exactly reproduced, 

<10) (1900) A O 539; 69 LJ Ch, 699; 16 TL R 551; 
49 W R 95; 83 L T 289, 

(11) 2 Storey 768. 
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The entire arrangement and plan of the 
work including the views of the author, 
the plincipal illustrations by him, the me- 
thod ofhis treatment of the subject and 
his analysis of the principles of economics 
are all borrowed, copied out and repro- 
duced. Practically every paraghaph has 
been summarised and an abstract of every 
peint on every page has heen made and 
the Digest is nothing short of an abs- 
tract of Professor Marshall’s Principles of 
Economics and containsa gist and purport 
of all that the learned author had written. 
Thereis no doubt that it was utilising the 
product of his labour, judgment and in- 
telligence and bringing cut the same in 
the form of an abstract though naturally a 
condensed one. Under the law as it exists 
now, we could have had no hesitation in 
holding that a book of this kind does in- 
fringe the copyright of the author. It 
would be grossly unfair and unjust to an 
author if other people should be allow- 
ed to bring out digests or abstracts of 
his book and sell them in the market at 
a cheaper price and thus deprive him of 
the fruits of his labour. There may, of 
course, be cases where a brief synopsis 
or index may not amount toa reproduc- 
tion ofany substantial part of a work. 
But where the whole thing has heen 
brought out ina compressed form which 
is meant tobe some sortofa substitute 
for the old book, though reallya cram 
book, may well amount to an infringement. 
We would, therefore, have been only too 
glad to help the plaintiff in this case and 
give her a decree for an injunction and 
damagesifit had been a case of infringe- 
ment of a copyright under the existing 
Act. 

But as pointed out above the main dif- 
ficulty inthe way of the plaintiff is that 
Dr. King brought out his Digest in 1908, 
and in view of the law which then exist- 
ed his copyright was confined to the sole 
liberty of reprinting the book. Unfortu- 
ately during that periodan author had 
not the sole right of bringing out an 
abridged edition ora Digest of his book. 
We are therefore compelled to hold that 
Dr. Kingdid not infringe any copyright 
in 1908 when he brought out the disputed 
Digest. The Digest lawfully became his 
property and he was entitled to dispose of 
it. The title to it was acquired by Ram 
Narian Lal in 1912 before the present Act 
came into force. In reprinting the old 
edition of 1908, Ram Narain Lal, defend- 
ant, has now reprinted his own book which 
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had lawfully become his property and has 
not therefore iofringed the copyright of 
the plaintiff. The book ofthe plaintiff's 
husband has gone through various editions 
and has pow keen considerably enlarged 
“and the End. & has been brought out. 
It cannot be suggested that the defendant’s 
book which is challenged by the plaintiff 
isan abridgment of the lidn. 8. of pro- 
fessor Marshall's book. Indeed, it does 
not contain any abstract of the various 
chapters which have been added in the later 
editions, and the headings of the chapters 
„are also not identical with those in the last 
edition, having been borrowed from the 
earlier edition. It is also clear that in 
the Digest at various places there are re- 
ferences to passages of the 4th or 5th edition 
and no refe:ences 10 the later editions. The 
defendant has therefore done nothing more 
than reprinted his own book to which he 
ie absolutely a good right and title in 
1912. 

Under s, 24, Corpright Act of 1914, no 
-new right was conferred on an author in 
respect ofan existing book. Whatever 
copyright he had at the commencement 
of the Act wus continuedin his favour. 
It follows that when Professor Marshall 
‘had not a copyright asfar as the abridg- 
ment of his treatise was concerned before 
the Act of 1914,no such right subsists 
alter that Act. The defendant has, there- 
fore, not infringed any copyright at all. 
As regards the plea of limitation we are 
of opinion that it has no force. Under the 
Copyright Act, aninfringement takes place 
not . oniy when a book is reprinted, but also 
when a book in respect of which a copy- 
right exists is sold, Jt is, therefore, clear 
that there isa fresh cause of action on 
the sale of every book. kven if the right 
had first been infringed in 1908 the claim 
cannot be barred by time. 

Wemust accordingly uphold the decree 
of the Court below, but in view of the fact 
that the learned Judge did not dispose of 
the case onthe view which we have taken 
of the matter, we order that the parties 
should bear their own costsof the appeal. 
There is deficiency of Rs. 4-14-0 due by 
the respondents on account of the transla- 
tion and printing charges. No decree will 
be prepared «until this amount has been 
made good. 

D. Appeal dismissed. 
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RANGOON HIGH COURT 
First Civil Appeal No. 22 of 1934 
July 30, 1934 
Paez, C. J. AND BAGULEY, J. 
Tur SECRETARY or STATE ror INDIA 
IN COUNCIL—APPELLANT 
VveETSUS 


D’ATTAIDES— RESPONDENT 

Ports Act (XV of 1908), s 36— G Circular 
No. 49 of 1930—Government of India Act, 1915 (5 and 
ü Geo. V, c 61), s. 96-B—Civil Service Regulation— 
kule 55— Government servant—Wrongful dismissal— 
Suit against Government for damages— Port Officer, if a 
Government servant—/ ort Office clerks—Right of the 
Crown to dismiss servants—Enquiry before dismissal 
— Compensation. 

The Port Officer appointed under s.36 (1), Indian 
Ports Act is the agent or servant of the Local Govern- 
ment appointed by the Local Government to carry out 
the duties prescribed in that section. All his actions 
under s. 36 must be attributed to him as a Govern- 
ment servant and notas aprivate individual, and 
his actions as a Government servant, must be regard- 
ed as being actions performed on behalf of the 
Secretary of State. 

The Government has always regarded the clerks 
employed.in the Port Office at Bassein, as coming 
under the Fundamental kules and the Civil Service 
Regulations, and therefore such aclerk is entitled to 
the benefit of the form of enquiry laid down in the 
rules drafted under 8. 96-B of the Government of 
India Act, before he is removed. And he is prima 
facie entitled to damages from the Secretary of 
State, if he is dismissed without such enquiry, 


The G Oireular No. 49 of 1930 of the Government 
of Burma is merelya series of directions given by 
Government to its servants, and it gives no rights 
toany person which the Courts can enforce and 
therefore, any infringement of it gives no right toa 
claim for damages. J, R. Baroni v. Secretary of 
State for India (1), approved. i 


The object and effect of s 96-B andr. 59 ofthe 
Civil Services (Calssification, Control and Appeal} ig 
that while the Crown reserves to itself the right of 
dismissal of its servants at pleasure it provides in 
order to prevent high-handed action on behalf of its 
agents, that the Crown should only exercise its right 
of dismissal at pleasure after the servant concerned 
has obtained the benetit of an enquiry into the 
circumstances in respect of which the Crown might 
oF might not exercise its right of dismissal, [p. 216, 
col. l. 

ror ietainanl or removal from the 
Orown per se the servant has no right ofaction 
against the Crown. He hasa right of action only 
when he is removed frcm his position without the 
provisions of r. 55 of the Oivil Services Rules, having 
been substantially complied with. J. R. Baroni v, 
Secretary of State for India (1), Denning v., Secretary 
of State for India in Council (3), Shenton v. Smith 
(4), Hales v, King (5), Dunn v. Reg (6) and Satish 
Chandra Das v, Secretary of State for India (7), 
referred to. 

Where a servant is wrongfully dismissed from his 
employment the damages for the dismissal cannot 
include compensation for the manner of the dismissal 
orfor any remarks by an officer in connection 
with the dismissal, or for his injured feelings, or 
for the losshe may sustainfrom the fact that the 
dismissal of itself makes it more dificult for him to 
oblain fresh employment. Addis v. Gramophone 
Company, Limited (8), "referred to. [p. 216, col. 2,] 


service of the 
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F. C. A. from the judgment of the Dis- 
trict Court of Bassein in Civil Regular 
Suit No. 9 of 1933. 

Mr. A. Eggar, Government Advocate, for 
the Crown. 

Mr. Trutwein, for the Respondent. 

Baguley, J.—The respondent was the 
head clerk of the Port Office at Bassein. 
In consequence of the discovery of defalca- 
tions and various other malpractices in the 
Port Office, he was placed under suspension. 
Charges were framed against him and an 
enquiry was held, and he was then dismiss- 
ed from Government service by the Port 
Officer. He appealed to the Commissioner, 
Irrawaddy Division, who altered the orders 
of the Port Officer, and directed that he 
should be removed from Government 
service. He then filed a memorial to the 
Local Government which resulted in a 
further investigation, but in the end the 
Local Government refused to interfere 
with the Commissioner's orders. After 
this he filed a suit before the District Court 
of Bassein claiming Rs. 32,000 as damages 
for wrongful removal from his office, and 
the District Judge gave a decree for the 
amount claimed with costs. The Secretary 
of State has filed the present appeal. 

The points argued on behalf of the ap- 
pellant may be shortly summarized as fol- 
lows: 

First of all, it is contended that the 
Secretary of State is not liable as the 
plaintiff was not appointed by him or by 
anyone on his behalf; secondly, it is argued 
that even if it were held that the plaintiff 
was appointed by or on behalf of the Secre- 
tary of State he has not been wrongfully 
removed from his office, because he is not 
entitled to the benefit of the form of enquirv 
prescribed by the rules drafted under s. 96-B 
of the Government of India Act; thirdly, it 
is argued that if the two pleas’set out 
above, both fail, the damages allowed are 
excessive. 


The plaintif was appointed to his pre- 
sent position by the Port Officer, Bassein. 
“Port Officer” is defined in the Indian Ports 
Act [Act XV of 1908, s. (5)] as synony- 
mous with master-attendant, but in respect 
of the working of the Port Office his powers 
are undoubtedly derived from s. 36 of the 
same Act. Section 36 states: 

“The Local Government shall appoint some officer 
or body of persons at every port at which any dues, 
fees or other charges are authorized to be taken by 
or under this Act to receive the same and, subject to 
the control of-the Local Government, to expend the 
receipts on any of the objects authoriged by this 
“Act. 


had 
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The section, after prescribing that the 
officer or body shall keep for the port a 
distinct account, and after prescribing 
what money is to go into this Port Fund, 
proceeds: 

“All expenses incurred for the sake of any such 
port, excluding expenses on account of pilotage, but 
including 

(a) the pay and allowances of all persons upon 
the establishment of the port, 

(b) the cost of buoys, beacons, lights and all other 
works maintained chiefly for the benefit to 
vessels. ...... 

(e) pensions, allowances and gratuities of persons 
who have been employed in the port ........ 

shall be charged to the Port Fund Account of the 
port.” 


Under Marine and Commerce Department 
Notification No. 33, dated April 27, 1910, 
the Port Officer, Bassein, is appointed under 
s. 36, sub-s. (1) of the Indian Ports Act, to 
exercise these powers with certain limita- 
tions which, no doubt, represents the control 
of me. Local Government referred to in 
8. - 6 (1). 

This section is rather peculiarly worded 
in that it directs the appointment of “some 
officer or body of persons.” Looking into 
the history of the present Act and the pre- 
vious Ports Acts we find that in the Act of 
1875 there was apparently no Port Officer, 
There were certain marine officers referred 
to as master-attendant, conservator, har- 
bour-master and so on, but they seem to 
have been concerned purely with what 
may be called outside duties. Unders. 47, 
all port dues, ete., were collected by the 
Collector of Customs, and the port dues to- 
gether with certain other receipts were 
directed to be entered in the Port Fund 
Account which was to be kept by such 
officer as the Local Government might 
appoint; certain expenses were to be charg- 
ed tothe Port Fund Account, and the ba- 
lance seems to have lapsed to Government, 
although the section provided that the ba- 
lance might be temporarily invested in 
such manner as the Local Government 
might from time to time direct. The 
money in the Port Fund Account certainly 
appears to have been regarded as at the 
disposal of the Government. 


In the Port Act of 1889, the term Port 
Officer first appears as synonymous with 
master attendant. ‘This Act of 1889 is more 
on the lines of the present Port Act, and its 
3. 36 corresponds to s. 36 of the present Act. 
The collection of the port duesis taken 
away from the Collector of Customs and is 
given to “the officer or body of persons” 
appointed by the Local Government, and 
the Port Fund is to be treated asin the 
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corre: ponding eection of the present Act; 
and the section ends in the same way as 
ue present 8. 36 ends, with the provision 
that 


“subject to the provisions of any local Jaw as to 
the disposal of any balance from time to time stand- 
ing to the credit of a Port Fund Account, any such 
balance may be temporarily invested in such manner 
as the Local Government may direct." 


It seems then that the Port Officer, in 
his capacity as officer in charge of the 
Port Office and the clerks employed in the 
Port Office, is not a man appointed under 
a certain Act to carry out the provisions of 
that Act, but is the agent or servant of the 
Local Government appointed by the Local 
Government to carry out the duties pres- 
eribed in s. 36. The Port Officer, as is 
shown in the Official Civil List, is either a 
member of the Burma Marine Service in 
the case of the larger ports or else, in the 
case of minor ports such as Tavoy, Mergui, 
ete., the Deputy Commissioner. For this 
reason hecannot be 1é6égarded as a person 
entirely divorced from Government who is 
merely nominated by Government to take 
charge of a special office with which Govern- 
ment has no concern beyond appointing 
him to take charge of it, and then exercis- 
ing a certain limited control over him. All 
the Port Officer’s actions under s. 36 must 
be attributed to himas a Government 
servant and not as a private individual, 
and his actions as a Government servant, 
it seems tome, must be regarded as being 
actions performed on behalf of the Secretary 
of State. Therefore, in employing the 
plaintiff and subsequently dismissing him, 
both acts within the ambit of his powers, 
(vide list of officers competent to fill the 
ministerial and other appointments repro- 
duced as an addendum to para. 706 of the 
Burma Supplement to Civil Service 
Regulations,) the Port Officer must be 
regarded as having acted on behalf of the 
Secretary of State. For these reasons the 
at plea raised by the appellant must 
ail. ° 

The next point to be considered is 
whether the plaintiff was entitled to the 
benefit of the rules relating to the suspension 
punishment, etc., of Government servants 
prescribed under s. 96-B of the Government 
of India Act. Thisisa matter of consider- 
able difficulty, as nowhere is it laid down 
definitely who are and who are not per- 


sons in the Civil Service of the 
Orown in India. Fundamental r. 2 
issued with the Government of India 


Finance Department Notification, dated 
November 19, 1921, states that the Funda- 
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mental Rulesapply, subject to the provision 
of r. 3, to all Government servants whose 
pay is debitable to civil estimates in India, © 
andto any other class of Government 
servants in India to which the Secretary of 
State in Council may by general or special 
order declare them to be applicable; and in 
the memorandum explanatory of these rules 
attached to thenotification it is stated that 
the rule practically amounts to a definition 
of the term ‘‘Civil Services of the Crown” 
which is used but not defined ins. 96-B of the 
Government of India Act. Ths question 
then arises as to whelher the plaintiff's pay 
was debitable to civil estimates in India. 
There is nothing toshow that the Port Fund 
of Bassein is in any way connected with the 
civil estimates of India or of the Province 
of Burma. The Marine-Commerce Notifica- 
tion already referred to states that with 
regard tothePort Fund the budget esti- 
mates of reccipts and expenditure shall be 
sanctioned annually by the Commissioner 
of the Division; so, clearly, they are not 
part of the genera] revenues of the Province. 
It is true that the Local Government has 
claimed that they are in the course of the 
correspondence about the transfer of the 
Port Fund to the local branch of the Imperial 
Bank of India, but this seems tome to be 
directly in opposition to s. 36 (6) of the 
Indian Poris Act, which definitely lays 
down that ‘subject to the provisions of 
any local law as to the disposal of any 
balance from time to time standing to the 
credit of a Port Fond Account, any such 
balance may be temporarily invested in 
such manner as the Local Government may 
direct.” This places the disposal of the 
balance ofthe Port Fund Account ultimately 
inthe hands of the Legislature, and not 
of the Local Government. Be ihat as it 
may, there seems very liltle doubt that the 
Local Government have themselves accepted 
the position that the employees of the Port. 
Fund are Government servante. For inst- 
ance, Ex. §S, which isa letter from 
the Secretary to the Government of Burma 
tothe Commissioner, Irrawaddy Division; 
dated as far back as 1901], states that the'‘Port 
Fund Office (exceptthat at Rangcon) may 
he held to be a ‘civil office under the Local 
Government. © Article 706 of the Burma 
Supplement to the Civil Service Regula- 
tions, and the list thereto attached, shows 
that the Port Officer, Bassein, has powers 
given by Art. 459 (d) of the Civil Service 
Regulations. Article €01 of the Civil Service 
Regulations places the establishments paid 
from the Port Funds managed by Govern: 
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ment in a different position from establish- 
ments paid from the Local Funds. Then, 
again, Art. 743 of the Civil Service 
Regulations gives certain rightsto a civil 
Officer of the Government of India or a 
Local Government in receipt of less than 
Rs. 200 a month who is disabled when 
serving in acivil capacity with a military 
force. Paragraph 922 of the Burma Supple- 
mentto the Civil Service Regulations 
impliedly recognizes this right, given to 
civil officers of a Local Government, as 
applying also to employees of a Port Fund. 
The filesfrom the Port Office which have 
been placed before us contain papers which 
show that the Port Office clerks were always 
treated as though they were subject to the 
ordinary Government rules. For instance, 
Ex. A (3) (4), the pension papers of the 
plaintiff's predecessor as head clerk ofthe 
Port Office —papers, which must have heen 
within his knowledge as they were passed 
through the office while he was there-—, 
show that this head clerk had his pension 
awarded him under Arts. 441—474 (b) of 
the Civil Service Regulations, and the form 
refers to Arts. 930 and 801, and the pension 
was ultimately passed under Art. 918 (b) 
of the Civil Service Regulations: while 
Ex. A (3) (41) shows that the Governor- 
in-Council in the Finance Department 
sanctioned the commutation of a portion of 
that pension for a lump sum payment,- The 
plaintiff himself had a service book similar 
to that opened for clerks employed 
by Government. Exhibit A (2) (ii) 
shows that when the Secretary of 
State issued the Fundamental Rules 
under s. 96-B of the Government of 
India Act, acopy was forwarded to the 
Port Office as theserules were regarded as 
applying automatically to the Port Office 
clerks, and all clerks were directed to 
declare their intention as to whether they 
would accept the new leave rules or whe- 
ther they would remainon the old leave 
ruleg. In these circumstances, it seems to 
mequite impossible for the defendant to 
argue that the plaintiff was not entitled to 
the benefit of rules laid down for the benefit 
of persons in “the Civil Services of the 
Crown in India.” Whether he was, strict- 
ly speaking, entitled to that designation or 
not it is really unnecessary to decide. The 
Local Government had all along been 
regarding him as coming under the Fanda- 
mental Rules and the Civil Service Regu- 
lations, He had seen his colleagues treated 
on the footing that they, came under these 
Rules, and after he had served for many 
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years on the footing that these rules did 
apply to him, ib is now not open to the 
Secretary of State to argue that the rules 
do not apply to him. I would hold that the 
plaintiff, therefore, was entitled to the 
benefits given to persons in the Civil 
Servicesof the Drown in India, and when 
he was placed under suspension on certain 
charges, he was entitled to the benefit of an 
enquiry as laid down in the rules drafted 
rei 93-B of the Government of India 

Ct. 

It is admitted that the enquiry which 
resulted in the plaintiff's dismissal was 
not conducted in accordance with these 
rules. The position, therefore, is that the 
plaintiff. who was entitled, before removal 
from office to a certain form of enquiry, 
was not given that form of enquiry; so, 
prima facie, he is entitled to damages, 
and there remains the quantum of the 
damages to be assessed, 

It is here that the plaintiff is ina 
position of difficulty. He has contended 
all along that ba is entitled to the benefit 
of s. 96 B of the Government of India Act 
and the rules framed thereunder. He 
must take this section and the rules in 
their entirety, and s. 96-B begins 

“subject to the provisions of this Act and of 
rules made thereunder, every person in the civil 


service of the Orown in India holds office during His 
Majesty's pleasure. . ." 


in the position of a 
Government servant holding ofice at 
pleasure who has heen removed from 
service, but is entitled to any benefit that 
he can get from the wording of s. 96-B 
andthe rules framed thereunder. 

The rule framed under the section witk 
which we are concerned is r. 55 of the 
Civil Services (Olassification, Control and 
Appeal) Rules, and is to be found on p. 246 
of the Government of Burma’s Compilation 
of the Fandamental Rules, In addition to 
the provisions of this rule the plaintiff 
claims that the provisions of G Circular 
No. 49 of 1930 of the Government of Burma 
has been infringed, and he claims that 
the infringement of the provisions of this 
Circular also gives him a right of action. 
In my opinion, the G Circular gives him - 


He is, therefore, 


no rights at all. He is entitled to the 
benefits of the Act and of the Rules 
framed thereunder, which rules are 


provided for in the section of the 
Act itself. The G Circular is merely, 
as its wording implies, a circular pointing 
out to Government officers the way in 
which they are tu proceed in all cases ta 
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which r, 55 applies. The G Circular has 
no statutory basis. It is merely a series of 
directions given by Government to its 
servants, and, in my opinion, it gives no 
rights to any person which the Courts can 
enforce, 

If an officer holding. an investigation, 
which investigation should be held on the 
lines of the G Circular, does not conform 
to the provisions of the G Circular, he 
may very possibly get into trouble with 
his superior officers; but the G Circular 
has no more effect than this. I would, 
therefore, hold that the plaintiff can get 
no damages for any breach of the provi- 
sions of the G Circular, and I agree with 
the decision of Cunliffe, J. to this effect 
in J. R. Baroni v, Secretary of State for 
India (1). 

The next point for consideration is 
whether the plaintiff can recover any 
damages for the wrongful dismissal. His 
sheet-anchor on this point is Gould v. 
Stuart (2). That case turned entirely on 
the wording of the particular Act then 
in question. It only helps the plaintiff 
to the extent that it shows that by the 
provisions of an Act the Crown may 
limit its power to dispense with or remove 
a servant at pleasure. 

“The Government of India Act, in s.96-B 
to a certain extent clearly limits the 
power of the Crown to dismiss at pleasure. 
The section, however, differs fundamentally 
from the corresponding section of the 
New South Wales Act referred to in 
Gould v. Stuart (2} because it sets out at 
the beginning that “every person in the 
Civil Service of the Crown in India holds 
office during His Majesty’s pleasure” but 
with the limitation that he does so subject 
to the provisions of the Act and of rules 
framed thereunder. The’ object and effect 
of s. $6-B andr. 55, in my opinion, is that 
while the Crown reserved to itself ths 
right of dismissal at pleasure it ig 
provided in orderto prevent high-handed 
action on behalf of its agents, that the 
Crown should only exercise its right of 
dismissal at pleasure after the servant 
concerned had obtained the benefit of an 
enquiry into the circumstances in respect 
of which the Crown might or might not 
exercise its right of dismissal. The only 
rule which we have to consider in this 
connection is r. 55 already referred to, 


(1) 120 Ind, Cas. 695;& R 215: A IR 1929 Rang. 
207; Ind. Rul, (1930) Rang. 55, 
ne (1896) A Q 575; 65 L J PO 8% 95 LT 
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For plain dismissal or removal from the 
service ofthe Crown per se the servant has 
no right of action against the Crown, [vide 
Denning v. The Secretary of State for India 
in Council (3), Shenton v. Smith (4), Hales 
v. King (5),and Dunn v. Reg (6)]. In view. 
therefore, of the opening words of s. 96-B 
of the Government of India Act, the 
plaintiff can have no cause of action for 
wrongful dismissal or wrongful removal. 
He has, however, a right of action if he 
was removed from his position as head 
clerk without the provisions of r. 59 
having substantially been complied with, 
[vide, J. R. Baroni. Secretary of State for 
India(l), and Satish Chandra Das v. 
Secretary of State for India (1)). . 

In para. 10 of the plaint he claims 
damages from the Secretary of State for 
remarks made bythe Port Officer in his 
findings and by the Commissioner in his 
order in the appeal which he filed to the 
Commissioner against the Port Officer's 
finding, but no damages can be given 
on this score in this suit according to the 
ruling of the House of Lords in Addis v. 
Gramophone Company, Limited (8), of which 
the head-note is: 

“Where a servant is wrongfully dismissed from 
his employment the damages for the dismissal 
cannot include compensation for the manner of 
the dismissal, for his injured feelings, or for the 
joss he may sustain from the fact that the 
dismissal of itself makes it more difficult for him 
to obtain fresh employment.” 


I am of opinion that in this suit the 


- plaintiff can obtain no damages: (1) for 


his removal from Government service; (2) 
for any breach of the provisions of the 
G Circular already referred to; and (3) 
for any remarks made by any official in 
connection with the dismissal, He can 
only obtain damages for any breach of 
r. 50, if there had been- such a breach. 

In the course of the argument it was 
admitted on behalf of the Secretary of 
State that there had been a breach of 
this rule. What the breach was, I 
confess, I am at a loss to understand. 
The salient features of r. 55 are that the 
servant whose removal is proposed must 
be informed in writing of the ground on 
which it is proposed to take action, he 
must be given an adequate opportunity 
(3) (1920) 37 T L R 138. 

(4) (1895) A O 229; 64 LJ P O 119;11 R 375; 72 L 
T 130; 43 W R 637. : 
(5) (1917) 34 T L R 589 

(6) (1898) 1 Q B 116; 65 L J QB 279; 73L T 695: 
44 W R 243:f0J P 117, 

o 101 Ind. Cas. 531; 54 O 44; A I-R 1927 Cal, 


1, 
(8) (1909) A C 488. 
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of defending himself; and the groundson 
which it is proposed to take action are to 
be reduced to the form of a definite 
charge or charges. In the present case 
a series of charges were drawn up and 
communicated to the plaintiff. 

The rule goeson to say that the person 
charged shall be~ required to put ina 
written statement of his defence. The 
plaintiff was sə required, and he did put 
in a written statement. 

The rule proceeds: “If he so desires or 
if the authority concerned so direct, an 
oral enquiry shall be held.” Referring to 
the Port Officer’s proceedings we find that 
pp. 73to 92 inclusive, consist of the plaint- 
ifs explanation and defence to the charges 
framed against him. Nowhere in this 
document does he ask for witnesses to be 
called. The document. consists of a forward- 
ing letter,.and a general explanation of 
five pages, a detailed specific reply to each 
charge comprising the remainder. At the 
end of his general explanation and defence 
(p. 77), occurs the sentence: 

“I would therefore urge respectfully that the 
orders on my explanation be passed at a very early 


date and that I may be exonerated from all blame 
and my appointment restored to me i 


I do not understand how it can be said 
that he there demands that an oral enquiry 
shali be held. In fact, in this explanation 
he does not even ask to be heard in per- 
son, and, so faras I can see, on a perusal 
of his written explanation, the Port Officer 
might have proceeded to pass orders im- 
mediately. I apprehend, however, that 
the admission was made either under a 
misapprehension, or else that it was made 
because in preliminary correspondence 
which passed between the plaintiff and the 


Port Officer before the filing of the formal. 


reply he had stated that certain persons 
ought to be called as witnesses. 

Be that as it may, it has teen admitted 
that there has been a breach of r. 55, and 
this judgment must be pronounced on the 
basis that there was some breach of this 
rule. The question, therefore, is left as to 
how damages can be assessed, not for the 
wrongful dismissal but for the wrong method 
of dismissal. The plaintiff relies on s. 73 
of the Contract Act. A party who suffers 
by any breach of contract is entitled to 
receive, from the party who has broken 
the contract, compensation for any loss or 
damage caused to him thereby, which 
naturally arose in the usual course from 
such breach, or which the parties knew, 
when they made the contract, to be likely 


SEOR&TARY OF STs TB FOR INDIA V. D'ATTAIDES 


217 


to resuli from the breach of it, and in 
consequence he asks that he may be given 
a sum of money calculated on the basis of 
the present value of an annuity equal to 
the pay which he would have drawn had 
he remained in Government service till the 
age of 55, together with the estimated pre- 
sent value ofthe pension to which he would 
have been entitled at the end of his service; 
all this, be it noted, without being in any 
way required to do a stroke of work 
in return. It is quite impossible to justify 
the assessment of damages in this way. 
The wrong that the plaintiff suffered con- 
sisted in bis not having a full enquiry 
which complied with r. 55 before removal. 
Without such’ an enquiry he ought not to 
have been removed, In order to assess the 
damage we must see what his position 
would have been if he had been replaced 
in his position as he was before his removal. 
He would still have to meet these charges, 
there could be no application of the princi- 
ple of autrefois acquit, and he would 
still be a servant holding office during 
pleasure, and so removable at any time 
after the holding of an enquiry that com- 
plied with r. 55. We have to consider 
what benefit he would have got from being 
so replaced. 

I have perused the whole of the pro- 


ceedings which led to the plaintiff's 
remova],—the bulky record of the 
Port Officer’s proceedings, the still 


more bulky memorandum of appeal filed by 
the plaintiff to the Commissioner, and the 
Commissioner's orders passed thereon—eand 
I am in a good position to visualize 
the state of facts shoun by those proceed- 
ings by reason of the fact that for nearly 
two years] was a Port Officer miself, and 
I am, therefore, conversant with the type 
of work that has to be done in a Port 
Office. It is clear beyond doubt, and In 
fact it has not been disputed by the 
plaintiff, that he was head clerk, office 
superintendent, and confidential clerk to 
the Port Officer. The necessity for the 
existence of such an officer is clear from 
his own case, which shows that he was the 
permanent head of the office while Port 
Officers came and went in rapid succes- 
sion. On page 198 of the Commissioner's 
file he shows 11 Port Officers under whom 
he has served, These Port Officers being 
to a very large extent officers entirely 
inexperienced in office management, it was 
natural that a responsible person was 
required as head clerk and office superin- 
tendent, Jt is not disputed that the Jetty 
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clerk, one Ba Ti, and another clerk, Kin 
Maung, were guilty of very serious defal- 
cations, which went on for a long time, 
and which he failed to notice. It is not 
disputed that owing to inefficient office 
work a large number of boats had 
entered and left the Port without being 
required to pay port dues. ‘An efficient 
office superintendent would undcubtedly 
have discovered that something of this 
kind was going cn in course of time, 
particularly in view of the fact that he 
was aided by regular audit notes, which 
admittedly passed through his hands. In 
addition to this there is on record an office 
order to the effect that the heal clerk 
should check all the registers in the office 
once a week. This office order was admit- 
tedly inthe order book and uncancelled. 
One of the plaintiff's grievances is that he 
was not allowed to call the officer who 
drafted the order to depose tothe fact that 
he had verbally cancelled the order, 
Assuming that the order had been cancel- 
led verbally that would not exonerate the 
superintendent from ever checking any 
register kept by any clerk. The office 
superintendent would naturally be expected 
to have exercised a general supervision 
over the work of allclerks, otherwise there 
is nothing in the name. The plaintiff's 
main defence is that all the clerks worked 
separately under the Port Officer, each was 
responsible for his own work, and took 
his registers and papers direct to the Port 
Officer, their work being no concern of 
his. It is quite manifest that, if that be 
his honest view of his duties, he was 
entirely ignorant of the duties of an office 
superintendent, and that alone would be 
a sufficient ground for removing him from 
a post, the duties of which he had failed to 
grasp. 

Again, apart from the charges actually 
framed on page 106 of the Port Officer's 
file, he has made a most damaging admis- 
sion sufficient to justify hisremoval. One 
charge is concerned with certain reports 
which he made to the Port Officer in 
connection with cargo boats which had not 
paid their licence fees. Reports were made 
by the Port Police of boats which they had 
found without licences. On page 26 of the 
record there is a report by the Sub-Inspector 
of Port Police, dated February 6, 1930, 
in which he said that he had found two 
gigs without licences. On the same day 
the Port Officer endorsed on the report 
“Pyosecute’, and this endorsement is 
igned “6-2-30”, On the February 14, eight 
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days later, when under any normal 
circumstances the order to prosocute would 
have come back through the-head clerk and 
the prosecution would hive been initiated, 
there isa report by the plaintiff; ‘These 
gigs have complied with the regulations 
as far as they were concerned, but could 
not produce their licences as these had not 
yet been issued from this office. Under 
the circumstances they muy be exonerated 
and the order for prosecution set aside. 
The relevant licences will be issued in a 
day or two.” On page 106 the plaintif 
admitted that these dates were correct. 
In this case the order for prosecution had 
somehow or other been held up in the 
office for eight days. Ib is distinctly 
significant that Ba Ti’s defalcations were 
intimately concerned with the plying of 
unlicensed gigs. An office superintendent 
who could allow that sort of thing to happen 
is obviously unfit for his work. 

Further, on page 65 of the record there 
isa copy of a sworn statement made by 
the plaintiff that he does not know Kin 
Maung's handwriting, and Kin Maung is 
one of the clerks working under him. 

In addition to this the whole character of 
the plaintiff as shown by his attitude at 
the enquiry and in the appeal shows him 
clearly to bea man who could never hold 
his post. His attitude throughout the 
enquiry was a mixture of grovelling 
servility and almost unconcealed insolence. 
In his so-called memorandum of appeal to 
the Commissioner he makes charges 
attacking the honesty and the ability of 
the Port Officer under whom he worked, and 
demands that if he is to be punished all 
the Port Officers under whom he has 
worked deserve to be punished aswell, to 
say nothing of other clerks in the office. 
There can be no doubt that once he had 
been placed under< suspension he took up 
a position which made it impossible for 
him ever to be employed again in the Port 
Office, Bassein, and that alone would be a 
good reason for removing him from his 
post. If the present proceedings were all 
set aside and an enquiry strictly following 
rule 55 and the G Circular as well were to 
be held, there could be but one result, the 
plaintiff would be removed from his appoint- 
ment. This to my mind is a certainty; 
nothing else could be done. 

Under these circumstances the damages 
which the plaintiff is entitled to for the 
failure to follow the provisions of rule 55 
must be nominal, and I would give him a 
decree for one rupee.as damages, 
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There remains the questions of costs. 

With regard to thie it is unnecessary to 
say very much, but I cannot regard the 
Secretary of State as having been well 
served in connection with the way in which 
this case has been handled on his behalf. 
Untenable defences have been raised. A 
perfectly good plea’ in defence, which might 
have put: an end to the proceedings in the 
early stages under section 18 of the Indian 
Ports Act, was never raised, and, as I 
have said, a breach of rule 55 was admit- 
ted, which I, personally, am unable to 
discover. I think, therefore, that both sides 
ought to bear their own costs throughout. 

So far as the cross-objections filed by the 
plaintiff are concerned, they naturally fall 
to the ground directly it is held that the 
plaintiff is not entitled to any substantial 
measure of damages. 

I would, therefore, set aside the decree 
of the District Court, and in place thereof 
would give the plaintiff a decree for one 
rupee, and would order that both sides do 
bear their own costs throughout. l 


Page, C. J.—I agree. | 
D. - Order accordingly. 
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Civil Procedure Code (Act V of 1908), ss. €0, 10) 
—Suit against public officer for act done in official 
capacity—Notice under s. 80—Necessity of, when he 
has acted mala fide— Malicious prosecution— One 
person giving information to Police against another 
—Ultimate prosecution of latter—Proseciution by 
former, if made out— Question whether an in- 
formation given is directed against another—Whether 
one of fact, 

Notice under s. 80, Civil Procedure Code; is 
necessary in the case of a suit against a public 
officer in respect of an actdone by him in his 
official capacity, even though he might have acted 
mala fide, 


So far as India is concerned, a person can be- 


“said to have prosecuted if information is given to 
the Police directed against the person who is 
ultimately prosecuted as a result of the in- 
vestigation and the decision of the Police. The 
question whether: information given tothe Police 
is directed against a particular person isa question 
partly one of faot and partly one of law. 

A. from appellate decree of the 


Sub-Judge, Saran, dated March 11, 1931. 
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Mr. Phulan Prasad Varma, forthe Ap- 
pellant, | 

Mr. Rai I. B. Saran, for the Respondent. 

Judgment.—This appeal arises out of 
an action for malicious prosecution. The 
appellant is the defendant. The two sub- 
stantial questions which are raised in this 
appeal are first, whether the defendant pro- 
secuted the plaintiff in a manner giving 
rise to an aclion for malicious prosecution, 
and the second, whether the defendant was 
entitled to have notice under s. 80, Civil 
Procedure Code. Shortly the facts are these. 
I do not propose to state them in detail but 
merely to give the substance of the story 
which gave rise to the criminal prosecu- 
tion. It was alleged by the defendant that 
he placed a certain sum of money in the 
mail bag which was taken to the branch 
post office by a messenger and that al- 
though he omitted to make a note in his 
books at his office of the sending of that 
money, on inquiry it was found that the 
money had not arrived. Information was 
given to the Police in which it was stated 
that he, the defendant, along with one Deo 
Narayan left his office and went to the 
branch post office, and there asked the 
plaintiffs whether he had received the 
money, (the plaintiff, I should have stated 
is the postmaster of the branch office), and 
he stated that he did not receive it and 
then threaiened him, that is, the defen- 
dant, for having stated that he had re- 
ceived it. On that information inquiries 
were put on foot and the Police eventually 
prosecuted the plaintiff. It is said in this 
case by the defendant that he did not 
institute the prosecution against the plain- 
tiff. 


Two authorities are relied upon by the 
plaintiff respondent to establish the fact 
that the defendant had prosecuted him. 
One is the case of Gaya Parshad Tewari 
v. Bhagat Singh (1) and the other, also a 
case before the Judicial Committee of the 
Privy Council, the case of Balbhaddar 
Singh v. Badri Sah (2), a report of which 
appears in A. I. R. 1926 P.O. 46. A 
passage from the opinion of Lord Dunedin 
in the latter case is relied upon in this 


(1) 30 A 525; 35 I A 19; SAL J 665; 120 WN 
1017; 10 Bom L R100; 18 M LJ 394; 14 Bur LR 


. 318; 11 O O 371; 80 L J 337; 4 M L T 204 


P O). 

(2) 03 Ind. Cas. 329; AI R 1926 P O 46; 24 A 
LJ 453,30 W N 499; 43 OLJ 521; 28 Bom L 
R 921; (1996) M W N 462; 51 M L J42; 300 WN 
866; 29 O 01638; 7P LT 991; 1 Luck 215 (P. 0.. 
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connection and itis to this effect: 

“Of course there is nothing in the point which 
seems to have been taken in the Courts below, but 
which was not urged before their Lordships that 
here de facto the appellants were not prosecuted by 
the respondent. In any country where, asin India, 
prosecution is not private, an action for malicious 
prosecution in the most literal sense of the word 
could not be raised against any private individual. 
But giving information to the authorities which 
naturally leads to prosecution is just the same 
thing.” 

In my judgment, nothing in that case 
nor in the case of Gaya Parshad Tewari 
v. Bhagat Singh (1), which is substantially 
the same on this point, assists the respon- 
dent. The point that the Judicial Commit- 
tee of the Privy Council-was dealing with 
in both these cases was this, that it is none 
the less a prosecution by a party even if 


the actual prosecution is not set in 
motion by that party but by the 
Police when the fact is that infor- 


mation has been given to the Police which 
Jeads them to prosecute the person named. 
The matter arose by reason of somewhat 
different circumstances in England other 
than those obtaining in India. ButI need 
not go into details with regard to that 
point; it will be sufficient to say that at 
any rate so far as India is concerned, a 
person can be said to have prosecuted if 
information is given to the Police directed 
against the person who is nltimately pro- 
secuted as a result of the investigation and 
the decision of the Police. But the point 
of substance raised by the appellant in 
this case on this particular question is this, 
that the information given by the defen- 
dant was not directed against the plaintiff. 
Apart from the passage which I have read 
from the opinion of the Judicial Committee, 
it is said that the plaintiff threatened the 
defendant when the defendants accused 
the plaintiff of having seized the money, 
There does not seem to be very much in 
the information given to the Police to 
indicate that the defendant was even 
suspicious of the plaintiff. But the real 
point, it seems to me, is whether this is a 
question of law or a question of fact. If 
it is a question of fact, then asthe Courts 
below have come to a conclusion in the 
matter, it becomes fina] for this Court. In 
the view that I take, the question is partly a 
question of fact and partly a question of law. 
In so far as the point becomes felevant in 
this case, it seems to me to be clearly a 
question of fact, the question of fact being 
did the information given by the defendant 
lead the Police to prosecute the plaintiff ? 

seems to me, therefore, that this point 
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must be decided against the defendant- 
appellant. 

The other question is whether a notice 
was necessary under s. 80, Civil Procedure 
Code. Both the Courts below decided that 
it was not. One point incidentally is rais- 
ed, namely, that this question was not 
raised in the pleadings, but as it has been 
decidel by both the Courts below, in my 
judgment, it is a matter which is necessary 
for this Court to dispose of. Section 80, 
Civil Procedure Code, provides : 


“No suit shall be instituted against a public 
officer in respect of any act purporting to be done by 
such public officar in his official capacity until 
expiration of two months next after notice in writing 
has been delivered to him at his office.” 

No notice was given in this case and it is 
contended on behalf of the defendant that 
it was necessary and on behalf of the 
plaintiff-respondent that it was not. As 
I have already said, both the Courts below 
have decided that it was not. They ap- 
pear to have decide | that such notice was 
not necessary by reason of the finding that 
the information was false and, therefore, 
mala fide. There are a number of authori- 
ties on this question, the most exhaustive 
of which is the Full Bench decision of the 
Madras High Court in Koti Reddi v. P. 
Subbiah (3). That was a case where a 
Munsif had issued certain processes mala 
fide, and it had been contended, and in 
fact been decided, that as the Munsif was 
acting mala fide, he could not be said to 
purport to act as a public officer within the 
meaning of s.80, Civil Procedure Code. 
The Full Bench of the Madras High 
Court, however, decided otherwise. There 
was a later decision in the Calcutta High 
Court, which, followed the decision of the 
Madras High Court, the case of Dakshina 
Ranjan Ghose v, Omar Chand Oswal (4). 
Sanderson, CO, J., there says, in a case in 
which there had been a decision to the 
effect that 3.80 governed only those acts 
which had been done bona fide : 

“The decision of the learned Subordinate Judge 
implies the importation of words into the section 
which ennot bs found there. He would read the 
section as if it were in respect of any act pur- 
porting to be done by such public officer bona fide 
in his official capacity.” 

There isa third decision of the Allah- 
abad High Court, ths case of Abdul Rahim 


(3) 46 Ind Oas. 86; A I R 1918 Mad. 6’; 41 M 
792: 71, W586; 3k MUS td!) 23M OT 317; (19:8) 
MWWN 411. à 

(4) 75 Ind Cas 173; A I R 1924 Oal 145; 50 Q 
992; 33 OLJ 104; 28 O W N 19. 
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v. Abdul Rahman (5), That was a case of a 
Police Officer entering a person’s name 
ona history sheet. Now in each of the 
cases to which I have referred it might 
reasonably be argued that s. 80 applies 
in any event, because the acts purported 
to be done were acts which were within 
the scope of the public officer’s employ- 
ment; they were acts which those officers 
did from day to day. But a distinction 
is sought to be drawn in this case because 
it is satd that the filing of the false in- 
formation as to the embezzlement or theft 
of money is not in the ordinary course of 
the postmaster’s emplcyment. But the 
question is to be asked—assuming that 
money had in fact been stolen, would 
it or would it not be the duty of the 
officer to give information to the authori- 
ties of the fact? It seems to me that 
the only answer to be given to that is in 
the affirmative. But it is said that it can 
never bethe duty of the officer, nor can 
it bea duty inthe ordinary course of his 
employment to give false information. 
Thatin my judgment leads me back to 
the authdrities to which I have referred. 
If the dtgument of the respondent regard- 
ing thefalse information in this case is to 
be supported, it would seem to me to 
equally apply to the cases to which I have 
made reference. Let me repeat. It is 
faid that althdugh it may be the duty in 
the courge of the officer's employment to 
give information that an actual theft of 
money had taken place and that he could 
be said to purport to act in his official 
capacity when giving such information, 
that he could not be held to purport to 
act in his official capacity, if he has 
given false information. It would seem 
that if that be the true view of the case, 
it would have been held in the Madras 
case that although the Munsif was acting 
in the course of duty as a Munsif when 
he bona fide issued the various processes 
connected with a restraint, yet he could 
not be said to be acting in the course of 
his duty if he issued those processes mala 
fide. It seems to me that there is no 
escape from that position if the argument 
of the respondent in this case is to be 
accepted. 

In my judgment, therefore, the notice 
under s. 80, Civil Procedure Code, was 
necessary and asit was not given, the 
action should kave been dismissed. This 

(5) 80 Ind. Cas. 72; AI R 1924 All 851; 46 A 804; 
a AL J 812; 10 O& AL R 837;L RSA 599 
1V, 
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appeal, therefore, is allowed with costs. As 
this is a point of some importance, there 
wil] be leave to appeal. 

N, Appeal allowed. 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal Nos. 36, 37 
and 38 of 1933 
Augus: 8, 1934 
Pacs, C. J. AND Mya Bo, J. 

Tas OFFICIAL ASSIGNEE— 
APPELLANT 

versus 
Toe MERCANTILE BANK oF 


INDIA, LTD. 4ND ofTHERS—RESPONDENTS 

Presidency Towns Insolvency Act (III of 1909), 
s.57 Proviso—The object of law of insolvency—Anology 
of s. 57 with doctrine of lis » pendens— Firm 
adjudicated -insolvent — Adjudication annulled— 
Payment by insolvent—Orderof annulment set aside 
in appeal—Payment, if void against Official Assignee. 

The object for which the law relating to insol- 
vency was enacted was to provide a seheme under 
which an insolvent debtor’s estate should be 
distributed, so far at any rate as unsecured 
creditors were concerned, pari passu among the 
creditors of his estate. 

The principles underlying the doctrine of lis 
perdens, are not dissimilar frem the principles 
which are to be applied in construing s. 57 of the 
Presidency Towns Insolvency Act, Gobind Chunder 
Roy v Guru Churn (4), Dinonath Ghose v Shama 
Bibi (5), Settappa Goundan v. Muthia Goundan (6) 
Chandramani Shaha v. Anarjan Bibi (7), relied on. 

On April 1, 1933, upon a creditor's petition 
an order was passed on the Original Side of 
High Court adjudicating the Firm insolvent. 
On June 2, 1933 an order was passed by the 
Judge sitting in insolvency annulling the adjudica- 
tion. On July 8, 1933, an appeal was filed 
against the order annulling the adjudication. On 
August 21, 1933, the appeal was allowed, and 
the order annulling the adjudication was set aside, 
Meanwhile on August 1, 1933, the Firm had 
paid certain sums to the banks: 

Held, that the effect of theorder passed by the 
Appellate Court cn August 2], 1933 was that 
the date of the order of adjudication was the date 
upon which that order was in fact passed, namely 
April 1, 1933, the title of the Otficial Assignee 
in the present case related back to the first avail- 
able act of insolvency upon which the insolvency 
petition was based; and it followed, therefore, that 
prima facie the transfers by the insolvent on 
August 1, 1933, tothe Banks were void as against 
the Official Assignee of the estate of the Firm. 

English and Indian cage-law reviewed, 

C. Mis. A. from an order of this 
Court on the Original Side in Insolvency 
Case No. 86 of 1933. 

Mr. Hay with him Mr. Hormasyi, for 


the Appellant. 

Messrs. Paget and Surridge, for the Res- 
pondents. 

Page C. J.—In my opinion these appeals 
must be allowed. 

The facts are simple and not in dispute 
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The S. A. R.M. Chettyar Firm were in- 
debted to the Imperial Bank of India, 
the Mercantile Bank of India, Limited, 
and Lloyds Bank, Limited, respectively, 
for large sums of money in current ac- 
count. On April 1, 1933, upon a creditor's 
petition of even date, an order was passed 
on the Original Side of this Court ad- 
judicating the S. A. R. M. Chettyar Firm 
insolvent. 

On June 2, 1933, an order was passed 
by the learned Judge sitting in insolvency 
annulling the adjudication. On July 8, 
1933, an appeal was filed against the 
order annulling the adjudication. On 
August 21, 1933, the appeal was allowed, 
and the order annulling the adjudication 
was set aside. : 

Meanwhile on August 1, 1933, the 
S.A. R. M. Chettyar Firm had paid to the 
Imperial Bank of India Rs. 33,747-5-0, 
the Mercantile Bank, Lid., Rs. 20,361-7-6, 
and Lloyds Bank Rs. 11,919-1-3. 

The applications out of which the present 
appeals arise have been filed by the 
Official Assignee of the S, A. R. M. Chet- 
tyar Firm for a declaration in each case 
that the transfers of these sums to the 
Banks respectively were void as against 
the Official Assignee of the estate of the 
S. A. R. M. Chettyar Firm. 

Now, under s. 51 of the Presidency 
Towns Insolvency Act, the title of the 
Official Assignee to the estate of the 
S. A. R. M. Chettyar Firm is deemed to 
relate back to the time of the commission 
of the act of insolvency upon which the 
order of adjudication was made. 

“Relation back of the title of the trustee in 
bankruptcy (meaning thereby the person in whom 
the bankrupt’s estate becomes vested by the 
bankruptcy, by whatever name he may have been 
called) has existed under linglish statute law ever 
since 13 Eliz c. 7. In that statute the formal 
bankruptcy might take place at any time sub- 
sequent to an act of bankruptcy, and the title of 
the trustee dated back to the date of the act of 
bankruptey, i. e, he was entitled to the possession 
of the bankrupt'’s property such as it was at that 
date The effect of subsequent legislation has been 
not to create, but merely to limit this relation 
back until under the Acts now in force its period 
has been reduced to a maximum of three months, 
so that if the requisite bankruptcy proceedings 
are not taken within that period, the act of 
bankruptcy ceases to be effective, and there can 
be no relation back to the date of that act of 
bankruptcy even though bankruptcy should sub- 
sequently supervene . . . Nothing is more 
firmly established in bankruptcy law than that a 
man who has committed an act of bankruptcy is 
not entitled to deal with his estate. He has no 
right to gather ib in ifit is not already in his hands, 
or to make payments to his creditors out of that 
which he has actually at his command, He can 
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give no good discharge to a debtor who pays him. 
with notice of the act of bankrutcy, because the debt 
may by subsequent bankruptcy proceedings be 
turned into a debt due to his trustee, and not to 
himself, This is a principal and fundamental 
part of our bankruptcy administration . . . 

Until commission of the act of bankruptcy he was, 
of course, the beneficial owner of whatever assets 
he possessed, but by the act of bankruptcy his 
title to be regarded as such beneficial owner is 
no longer absolute, but is contingent on no bank- 
ruptey petition being presented within three 
months of the date of the act of bankruptcy 
which leads to a receiving order being made. If 
such receiving order be made the whole of the 
assets vests in his trustee as from the date of the 
act of bankruptcy. He is, therefore, in the position 
that should such a contingency occur he is 
from the date of the act of bankruptcy something 
less than a mere trustee of his assets for the 
creditors in his bankruptcy. Until this state of 
suspense has been removed either by a receiving 
order or by lapse of time, he has no right to deal 
with those assets that were in his hands, and can 
i title in them to any transferee with 


ford, Baker & Co. v. Union of London 
and Smith’s Bank, Lt. (1). 

The object for which the law relating 
to insolvency was enacted was to provide 
a scheme under which an insolvent debtor's 
estate should be distributed, so far at any 
rate as unsecured creditors were concerned, 
part passu among the creditors of his 
estate. 

In the events that happened the title of 
the Official Assignee: in the present case 
related back to the first available act of 
insolvency upon which the insolvency peti- 
tion was based; and it follows, therefore, 
that prima facie the transfers by the in- 
solvent on August 1, 1933, to the three 
Banks were void as against the Official 
Assignee of the estate cf the S. A. R. M. 
Ohettyar Firm. Indeed, if they are up- 
held the result will be that these creditors 
will receive an advantage over the other 
creditors in the insolvency which they would 
not have obtained if the estate of the 5. A. 
R, M. Chettyar Firm had been distributed 
in accordance with the insolvency law. The 
onus, therefore, lies upon the respondents 
to satisfy the Court that they are entitled to 
claim the protection and the benefit of s. 57 
of the Presidency Towns Insolvency Act: 
Ex Parte Cartwright (2). 

Under s. 57 of the Act it is provided inter 
alia that payment by an insolvent to any 


of his creditors is not invalid 
“provided thatany such transaction takes place 


(1) (1906) 2 Oh 444; 75 L 
13 Manson 321; ZT L R 8 


J Oh 124-95 LT 333° 
l E z : 
(2) (1889)44 D T 883, | 
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before the date of the order of adjudication and that 
the person with whom such transaction takes place 
his not at the time notics of the presentation of any 
insolvency petition by oragainst the debtor”. 

Now, on behalf of the respondents it is 
contended that the transfers under consi- 
deration fall within the proviso tos. 57. 

As regards the first branch of the proviso 
ig is urged that, as the respondent banks 
were creditors who had received payments 
of the sumsin dispute from the debtor firm 
before August 21, 1933, when the appellate 
order setting aside the order annulling the 
adjudication was passed, for the purpose of 
s. 97 the date of the order of adjudication 
must be treatedas being August 2], 1933, 
when the appellate order was passed, 
and not April 1, 1933, when the order 
of adjudication was in fact passed. In sup- 
port of the respondents’ contention reliance 
was placed upon the decision of Phillimore 
and Bary, JJ.,in In re Teale (3). In that 
case it washeld that, notwithstanding that 
the receiving order was passed on 
October 24, 1910, it must be treated as 
having been passed on July 22, when the 
petition was wrongly dismissed and an 
order for a receiving order ought to have 
been made. In like manner, in my opinion, 
the effect of the order passed by the Appel- 
late Court on August 21, 1933, was that the 
date ofthe order of adjudication was the 
date upon which that order was in 
fact passed, namely, April 1, 1933. In 
In re Teale (3) it appears that between 
July 22, 1910 and October 24, 1910, the 
debtor had paid into and drawn out of his 
account atthe Union of London and Smith’s 
Bank certain sumsof money, and, that at 
the time when he did so the bank was 
wholly unaware that any proceedings in 
bankruptcy had been taken against him, 
and had no notice of any act of bankruptcy 
that had been committed by him until 
November 25, 1910. Upon that footing 
Phillimore and Bray, JJ., held that it would 
be inequitable to hold that the receiving 
order should be treated quoad the bank as 
having been made on the date when it 
ought to have been made, and not on the 
date when in fact it was made. I desire to 
reserve my opinion as to whether I should 
be prepared to follow In re Teale (8) in 
circumstances similar to those obtaining in 
that case; but that case, in my opinion, 
ditfers toto calo from the present case, upon 
the facts, because, whereas in In re Teale 
(3) the bank had nonotice at any material 
time of the bankruptcy proceedings that 
had been taken against their customer, in 

(3) (4912)2 K B D 367, 
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the present case itis common ground that 
before it received the payment in dispute 
each of the respondent banks was fully 
aware ofthe bankruptcy proceedings that 
had been taken in respect of the estate of 
the S. A. R. M. Chettyar Firm. On 
August 1, 1933, when the transfers were 
made tothem it is admitted that each of 
the banks knew that the insolvency peti- 
tion upon which the adjudication order was 
made had been presented on April 1, 1933, 
and that an order adjudicating the S. A, 
R. M. Chettyar Firm insolvent had been 
passed on the same date. 

Mr. Nuttall, the agent of the Imperial 
Bank of India, was the only witness called 
on behalf of any of the respondents at the 
hearing of the application ; and the other 
two banks concede that they stand in the 
same position as that indicated hy Mr. Nut- 
tall on behalf of the Imperial Bank. This 
witness stated that he was aware of the 
nature of the insolvency proceedings that 
had been taken against the S. A. R. M, 
Firm before August 1. He made no en- 
quiries, however, before he accepted the 
payment in question from thedebtor as to 
whether any appeal had been lodged 
against the order annulling the adjudi- 
cation of the insolvency of the S. A. R. M. 
Chettyar Firm, In his own words “I think 
there was no necessity to enquire beyond 
the fact that the adjudication had been 
annulled.” If he had made the most 
superficial enquiry, he would have ascer- 
tained that an appeal had been lodged 
against the order annulling the adjudica- 
tion on July 8,1933, and thatan appeal 
from that order was pending. 

Now, the learned Advocates who have 
argued the appeals on behalf of tho res- 
pondents have asked, “Why should not the 
Banks on August1, 1933, without making 
any enquiry have been at liberty to receive 
payment fromthe S. A. R. M. Chettyar 
Firm oftheir debts, inasmuch ason June 
2, an order annulling the adjudication of 
the firm had been passed?” The answer 
is that there was no reason why they 
should not have accepted payment of their 
debts from the 8S. A. R. M. Chettyar 
Firm on August 1, 19383; but that if they 
did so, they ranthe risk that ultimately 
it might be held thit those payments were 
made by the §. A. R. M. Chettyar Firm 
at atime when the estate of the firm had 
become vested in the Official Assignee on 
behalf of the creditors of the firm, and that 
as against him the transfers were void, 

As regards the second branch of the 
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proviso tos, 57 it was contended on behali 
of the respondents that after ithe order 
unnulling the adjudication of the S. A. R. 
M. Chettyar Firm there was no insolvency 
petition subsisting or in existence of the 
presentation of which they could have had 
notice. Indeed the argument went to this 
length, that in effect the filing of the 
memorandum of the groundsof appeal 
against the order annulling the adjudica- 
tion was a fresh insolvency petition. I 
cannot so read the proviso tos. 57 of the 
Act, and in my opinion if the contention of 
the respondents were to prevall, it would 
have the effect pro tanto of stultifying the 
procedure laid down under the law of 
insolvency forthe distribution of an insol- 
vent debtor’s estate. I am of opinion that 
the object and effect of s. 57 was to pro- 
vide that the hardship which otherwise 
might fall upon a transferee without notice 
from the insolvent should be obviated if 
the transfer was made before the date 
of the order of adjudication and the trans- 
feree was ignorant of the grave financial 
embarrassment which had befallen the 
debtor by the presentation of an available 
insolvency petition by or against him. 
In re Teale (3) is a case that concerned 
a transferee without notice. On the other 
hand, when a payment is made by an in- 
solvent to his creditor who has had notice of 
the presentation of an available insolvency 
petition by or against the debtor, the cre- 
ditor receives the payment or accepts 
the transfer at his peril, unless at the 
time when the payment is made the in- 
solvency proceedings had necessarily reach- 
ed finality. The present case affords a 
simple illustration of the position. There 
was nothing in law or in fact which pre- 
vented the Banks from receiving payment 
from the insolvent in the way they did, 
but it would, in my opinion, be idle to 
contend that on August 1, 1933, there 
was not subsisting an available insolvency 


petition against the 5. A. R. M. Chettyar ` 


Firm of which the respondent Banks had 
notice. Of course, if in the event the appeal 
from the order annulling the adjudication 
had failed or it had not been presented with- 
in the prescribed limit of time or had 
been withdrawn, the payments to the Banks 
would have been valid and effective. Inthe 
events that happened, however, the appeal 
was allowed and the order annulling the 
adjudication was set aside, with the result 
that the title of the trustee to possession 
of the estate of the 8. A. R. M. Chettyar 
Firm from April 1, 1933, was confirmed. 
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It follows, therefore, that on August 1, 
1933, the insolvent had no title to or right to 
transfer the property which he transferred 
to the respondent Banks, and the payment 
of the sums now under consideration was 
void as against the Official Assignee. ‘That 
was the risk that the Banks ran in ac- 
cepting the payments in the circumstances 
obtaining on August 1, 1933. It must be 
borne in mind that if the appeal from the 
order_annulling the adjudication had failed, 
the iecipients of these sums would have 
oblained an advantage over the general 
body of creditors of the estate of the S. A. 
R. M. Chettyar Firm. “In the events that 
have happened, however, they will have 
to restore the money ihat has been paid 
to them by the insolvent. 

The principles underlying the doctrine of 
lis penden, in my opinion, are not dis- 
similar from the principles which are to 
be applied in construing s. 57 of the Presi- 
dency Towns lnsolvency Act [see Gobind 
Chunder Roy v. Guru Churn (4), 
Dinonath Ghose v. Shama Bibi (5) and 
Settappa Goundan v. Muthia Goundan (6); 
see also Chandramani Shaha v. Anarjan 
Bibi (7)}. 

For these reasons the appeals are allow- 
ed, the order from which the appeals are 
brought is set aside, and in each case a 
declaration will be made as sought by the 
Official Assignee, and an order passed that 
the respondent Bank do refund to the Official 
Assignee the money transferred’ to ihe 
Bank by the insolvent firm. -The appellant 
1s entitled to his costs both of the original 
hearing and of the appeal, the Advocate’s 
fee in each Court being seven gold mohurs 
as against each respondent. . ` 

Miya Bu, J.—I agree. 

D. 

(4) 1509), 

(5) 23 O 23. 

(6) 31 MM 268. 

(7) 150 Ind. Cas. 11; 36 Bom L R717; 6 R P O 157; 


ALR 198: PO 134538 CW N 901; 67 M L J 79; 
40 LW 65 (P. 0). 
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Evidence Act (I of 1872), s. 134, illus. (b)—Accom- 
plice—Wife consenting party to husband's murder 
—[ler evidence, value of—Independent corroboration 
if necessary—Criminal trial —Blood-stained garments 


1935 
recovered from zemindar’s house—His connection 
with murder, if can be presumed—Examination of 
approver held last—Effect of. 

A wife who knew all about the proposal to murder 
her husband and was a consenting party to the 
commission of the crime, is in the positionof an 
accomplice and her evidence should not ordinarily 
be accepted either as corroborative uf the evidence 
of an approver or as sufficient, apart from indepen- 
dent corroboration, to justify the conviction of 
accused, Shahrah v. Emperor (1), relied oa. 

' The presence of a few blood-stains on a garment 
found in the house ofa zemindar does not necessarily 
connect him with a murder, 

Where ina criminal trial the approver was 
examined after all the witnesses who were supposed 
to corroborate his statement had been examin- 


Held, that the assessors could not have appreciated 
the corroborative evidence when it was given and 
the Oourt and the Counsel could not have been 
ina position to question the witnesses properly. 
The opinion ofthe assessors, therefore, lost much of 
its value. 


Cr. A, from an order of the Sessions Judge, 
Gujranwala, dated August 21, 1933. 

Mr. Abdul Haye, for the Appellant. l 

Mr, Sundar Das, for the Government, 
for the Crown. 

Rangi Lal, J--On January 25, 1933, at 
about 2p.m., the dead body of one Cha- 
tagh was seen atthe Shatoda well near 
Sodhra by Hayat Muhammad. He went 
and made a report about the matter at the 
Wazirabad Police Station at 6-30 P. M. 
The post mortem examination of the dead 
body was conducted next day in the 
` afternoon and it was found that death was 
due tothe cutting of the throat. A stab 
wound was also found in the abdomen. 
Ali, accused, was said to have an intrigue 
with the wife of the deceased and suspicion, 
therefore, fell on him and he was arrested 
on January 27. His house was searched 
on the following day anda blood-stained 
shirt‘kwas found. A few days later, one 
Hussain who was believed to be a friend 
of the accused was arrested at Lahore 
and he turned King’s witness. A blood- 
stained chadar was then found from his 
sister’s house at Phangat and a knife was 
brought out by a diver from the well 
close to which the dead body was found. 
The accused was then sent up for trial. 
He has been convicted under s. 302, Penal 
Code, and, has been sentenced to death. 
He has appealed through Mr. Abdul Haye 
who has addressed uson his behalf. The 
case is also before us unders. 374, Crimi- 
nal Procedure Gode. 

The case for the prosecution as disclosed 
mainly by the approver is briefly as fol- 
lows. He andthe accused were great 
friends as the latter had helped the 
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former in the »bduction of one Musammat 
Resham Bibi on bwo occasions. The .ac- 
cused was in love with Oharagh’s wife, 
Musammat Allah Rakhi, and easily persu- 
aded Hussain to join himin killing 
Charagh. It was ascertained from Musam- 
mat Allah Rakhi that her husband would 
go toSodhra on a particular day. The 
accused andthe approver met by appoint- 
ment atthe Fakiranwala well and followed 
Oharagh and killed him near the Shatoda 
well shortly after night-fali. The accused 
overpowered,» the deceased by twisting the 
latter’s turban round hisneck and knock- 
ed him down. The approver then held the 
legs of the victim while the accused cut 
his throat witha knife which was after- 
wards thrown into the well close by. The 
accused then went to his village and told 
his sweetheart what hehad done and 
proceeded at once to have sexual inter- 
course withher. Theapprover went to his 
sister's house at Phangat and spent the 
night there. Next morning when he was 
leaving he noticed some blood-stains on 
his chadar and got his sister to wash it. 
He could not, however, wait tillit dried 
up and leftit with her, taking another 
chadar from her instead. 

In order to prove the connection of the 
approver withthe crime, the prosecution 
relies on the recovery of the chadar men- 
tioned above from his sister's house and 
the recovery of the knife from the Shatoda 
well. Itissomewhat surprising that the 
chadar was found to have a quantity of 
blood on it sufficient for the purpose of 
analysis even after it had been washed. 
There is no independent evidence on the 
record to show that these recoveries were 
made in consequence of information giveu 
by the approver. It would be more or less 
natural to look for the weapon of offence 
in the well, andit can hardly be said that 
it could not have been found without the 
approver’s help. It may betrue that the 
accused had helped the approver in ab- 
ducting Musammat Resham Bibi, but it is 
also in evidence that the accused had 
subsequently betrayed his friend and had 
given information which had led to the 
recovery of the abducted woman by her 
husband. It would thus appear that the 
approver’s connection with the crime has 
not been established beyond doubt. His 
statement in regard to the participation 
ofthe accused inthe murder is said to 
have received corroboration in the follow- 
ing particulars. (1) The recovery of a 
blood-stained kuria fromthe house of the 
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‘accused. Itis not guile clear. how mach 


blcod was found on it and cn what portions 
of it. According to Fazal Elahi, zaildar 
P. W. No. €, In whore presence if was 
reccvered, it had coly faint blocd marks in 
two places. The approver says that he had 
warned the accused lo wash the kurta. 
There tecems to be no reason why thet 
warning should have remained unheeded. 
Moreover, Ikere is no satisfactory evidence 
to shcw that this kurta was worn by the 
accused at the time ofthe commission of 
the crime. The presence of afew blood- 
stains ona gaiment found in the house 
of a zamindar does not necessarily connect 
him with a murder. 

(2) The recovery of the knife. ‘There is 
no evidence worth the name to show that 


‘it belonged to the accused. It was sup- 


posed to have been purchased by him 
from one Iemail, but the latter was not 
produced asa witness, even though he 
had appeared before the Police. It is 
much to be regretted that the purchase of 
the knife bythe accused from Ismail was 
sought tobe proved by evidence which 
was clearly inadmissible. 

(3) Niaz Hussain, P. W., No. 18, and 
Imam Din, P. W. No, 19, stated that they 
met the sccused and the approver at the 
Fakiranwala well. Musammat Karam 
Bibi, P. W. No. 28, sister ofthe approver 
and Allah Rakha, P. W. No. 30, stated 
that they saw the accused end the approver 
passing through village Phangat on their 
way to Sodhra. Mir Dad, P.W. No. 26, 
stated that he metthem at Kambanwala 
ab 10r. x., onthe same day when they 
were retuining frcm Sodhra and going 
towards Phangat. AJl these witnesses 
emphatically slated that the date cn which 
they met the accused and the approver was 
Ramzan 27. The approver corroborat- 
ed them and added that there could be no 
mistake about the date as Ramzan 27 
was a palilicularly avepicious day fcr 
Mubammadans. 
of Ramzan 27, corresponded to January 25, 
on which date the dead kody was seenin 
ihe afternoon and areport was made to 
the Folice at 6 P. m. All the witnesses 
could not possibly be making a mistake 
about the date. ‘The cnly reascnable in- 
ference that can be drawn is that they 
were told to mention this date and the 
pereon who told them made a mistake 
somehow or cther. It would, therefore, not 
be safe to rely on their testimony. 

(4) An attempt was made to prove that 
& lavigot belonging to the accused was 


We, however, find that 


turbot 15410 
found near the dead body. The learn- 
ed Counsel who appeared on behalf of the 
Crown conceded that this attempt had 
failed because the evidence regarding the 
recovery and the ownership of the langot 
was mest discrepant. 

(5) The confession said to hare been 
made bythe accused to his swectheart 
Musammat Allah Rakhi. This seems to 
have impressed the learned Sessions 
Judge very much; but he failed to realize 
that according to the prosecution Musam- 
mat Allah Rakhi was practically an ac- 
complice in the crime and her statement 
could not, therefore, te used to corroko- 
rate that ofthe approver. In Shahrah v. 
Emperor (1), it was held that a wife who 
knew all about the proposal to murder her 
husband and was a consenting party to the 
commission of the crime is in the position 
of an accomplice and her evidence should 
not ordinarily be accepted either as-corro- 
borative of the evidence of an approver 
or as sufficient apart from independent 
corroboration tojustify the conviction of 
any of the accused. Musammat Alla Rakhi 
stated, that she was once seen cohabiting 
with the accused by her husband's sister 
P. W. No. 20. Her statement in regard 
to this incident is contradicted in impor- 
tant particulars by the statement of 
P. W. No. 20, and Dewan Singh, P. W. No. 
15. Itis a somewhat unsatisfactory feature 
of this trial that the approver was exa- 
mined after all the witnesses who were 
supposed to cerroboratehis statement had 
been examined. The assessors could nct 
have appreciated the corroborative eviderce 
when it was given and the Court and the 
Counsel could not have been in a position 
to question the wilnesses properly. The 
opinion cf the assessors, therefore, loses 
much of ils value in this case. 

After carefully ccnsidering the material 
on the record, I am of opinion that the 
case against the accused has not been 
proved beyond doubt, I would, therefore, 
accept the appeal and acquit the appel- 
lant. 

Abdul Qadir, J—I agree. 

Accused acquitted. 


D. 
(1) 498 Ind Cas, 607; AI R 1919 Lah. 168; 20 Cr L 
J 191, 20PR 19190Cr; 14P WR 1919 Cr. 
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“| ALLAHABAD HIGH COURT 

Civil Revision Nos, 440 and 441 of 1933 

August 13, 1934 
: KENDALL, J. 
SECRETARY or STATE—APPLICANT 
VETSUS i 
Firm JANKI DAS GOVIND RAM— 
l OPPOSITE PARTIES 

Railway— Contract by Railway with consignor 
to carry goodsat reduced rate on responsibility of 
. consignor—Reduced carrying capacity of wagon and 
consequent detaining of some yoods—Goods sent at 
the owner's request at owner's risk—Railway, if can 
claim higher rate. 

The consignor had entered into a contract with the 
Railway that the latter would charge lower rates for 
the goods sent by the consignor at his (consignor's) 
responsibility. Owing to the reduced carrying capacity 
ofthe wagon, some of the goods were detained and at 
the request of the corsignor to forward them at 
schedule rates (lower rates), the Railway sent the 
goods at owner’s risk and subsequently demanded 
, higher rate : 

Held, that the railway might have refused the 
request, but as they did forward the goods, they were 
not entitled to demand the higher rate. Firm Ramnath 
Ladhu Ram v. North Western Railway (1), Secretary 
of State v. Murli Dhar Verma (2) and Dalip Singh 
Kundan Lalv. Secretary of State for India (3), 
referred to, 

Held, also, that asthe suit was one for delivery of 
the goods, the Court was not justified in compelling 
the Railway to keep the goods andto pay the price 
to the plaintiff merely on the ground that they had 
refused to deliver them unless the freight were paid 
atthe higher rate, The proper decree would be 
one for the delivery ofthe goods tothe plaintif co 
payment of the lower rate. 


O. R. from the decree of the Small Cause 
Court Judge, Agra, dated May 25, 1933. 

Mr. Muhammad Ismail, for the Ap- 
plicant. 

Messrs. B. Malik and S. N. Seth, for the 
Opposite Party. 

Order—tThese two applications for 
revision arise from two suits which were 
filed in the Court of the Judge of the Small 
Cause Court of Agra, relating to similar 
transactions, and they have been dealt 
with in detailin one judgment. The facts 
are as follows. The plaintiff opposite-party 
had purchased some old sleepers from the 
applicant Railway Company for the pur- 
pose of firewood, and had them despatched 
from the stations of Bara and Agra. Nine 
wagon loads were sent from Bara and 
seven from Salpura and the wagons were 
loaded at those places on the responsibility 
of the plaintiff. There were no arrange- 
ments for weighing the wagons atthe sta- 
tions of despatch and they were actually 
weighed at Bina where, according to the 
applicant and the finding of the trial Court, 
it was found that the wagons were over- 
Joaded. By overloading was meant not 
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that the wagone were loaded beyond their 
carrying capacity, but there is a special 
rule relating to traffic that has to pass 
over the Chambal Bridge. The sleepers 
were loaded in 8-wheeled carriage, and for 
traffic that has to pass over the Chambal 
Bridge the weight to be loaded in such 
wagons is restricted to 56 tons. According 
to the case for the applicant therefore and 
the finding of the Court, the wagons were 
found at Bina to weigh over 56 tons. Some 
of the sleepers were therefore unloaded by 
the Railway Authorities at Bina until the 
wagons were brought down to the weight 
allowed by the rule. The present suits 
are concerned with the sleepers that had 
been unloaded. 


It appears that they were kept at Bina 
for some time, and that the plaintiff wrote 
to the Railway Authorities, objecting that 
they had been illegally unloaded, and ask- 
ing the Railway to despatch them to Agra 
at the schedule rates. The agreement bet- 
ween the parties as to rates had originally 
been that the sleepers were to be despatch- 
ed at “Q” rate, which is described as the 


lower rate. The Railway  Authori- 
ties at Bina loaded these extra slee- 
pers and sent them at owner's risk 


to Agra where, however, they refused to 
deliver them to the plaintiff unless and 
until he paid at the higher rate, 2. e., the 
first class rate. This the plaintiff refused 
todo. The sleepers were, therefore, kept 
at Agra and according tothe plaintiff de- 
teriorated, and the plaintiff brought the 
present suit for delivery of the sleepers, or 
in the alternative, for the price of the 
sleepers, plus the shortage that might have 
come dus on account of the depreciation in 
their value since the goods were ordered. 
The trial Court has given the plaintiff a 
decree for the amount of the value of the 
sleepers. 


It has been argued in support of the ap- 
plications by the learned Government Ad- 
vocate that the consignor, i. e., the plaintiff 
was responsible for the loading of the 
wagons, that under the rules the wagons 
had to be unloaded at Bina, and that also 
under the rules in such a contingency the 
Railway have to charge the rate applica- 
ble to “small lots” and not the reduced 
rates. It has also been argued that even on 
the findings of fact arrived at by the trial 
Court the form of the decree is wrong as 
the plaintiff sued in the first place of de- 
livery of the sleepers, and it is argued that 
there was no justification for compelling 
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, the Railway to keep the sleepers and to 
pay for them. 

' The rules relied on by the applicant are 
tr. 52 and 52-AA in Chap. I of the General 
Rules relating to Goods Tariff under the 
G. I. P. Railway published in 1931. 

. Rale 52 (b) is to the following effect: 

“When owing to loading restrictions on certain 
sections óf R .ilway a wagon for a particular journey 
cannot be loaded to its full marked carrying capacity, 
the carrying capacity under this rule for purposes of 
such journey will be maximum weight up to which 
loading is permitted and not the marked carrying 


capacity. A note of the reduced carrying capacity 
must be entered on the invoice ` 

Clause (c) of the same rule is: 

‘““Oonsignors in loading are required not to exceed 
the marked carrying capacity of the wagon used or 
any reduced carrying capacity that may be required 
in the circumstances referred toia r.52 (6). Should 
overweight be discovered en route and the excess 
weight be removed, charge will be made for the over- 
weight as for sinalls. If the overweight is discovered 
at destination, or being discovered en route is not 
removed, charge will ba made for the overweight at 
the same rate proportionately as for the rest of the 
consignment.” 


Jt was the plaintiff's case that there had 
been no overweight, and that the method 
used for weighing the wagons at Bina was 
inaccurate. ‘I'he trial Court has found, how- 
- ever, that there was an overweight, It was 
argued by Mr. Seth that there was no 
weigh bridge at Bina for weighing 8 wheel- 
ed wagons, and then the method used was 
to put on half of the wagon on the bridge 
and weigh that, and then turn it round and 
put the other half on the bridge, the half 
that was not being weighed remaining on 
the ground. There was evidence before the 
Court to prove that this method gives 
sufficiently accurate results, and inde:d it 
appears to have been the only method avail- 
able, and I must, therefore, hold myself 
bound by the finding of the Court that over- 
weight has bcen proved. The wagons, 
therefore, were not permitted under the 
rules to carry up to their marked carrying 
capacity but only up totheir reduced carry- 
ing capacity, aud it followed that charge 
had to ke made “for the overweight as for 
smalls.” Similarly under r, 52-AA: 

‘All goods loaded in excess of the ........reduced 
carrying capacity of the wagon used due to axle load 
restrictions had to be removed and became subject to 
a charge at the classified rate applicable to small lots 
and not at the reduced rate, whether special sche- 
dule or class rates that may have been quoted for 
wagon load consignments.” 

It may, therefore, be argued plausibly 
that the Railway Authorities were justified 
in charging not the reduced rate which had 
been agreed upon between the parties 
under their contract but the higher rate 
which became applicable under the rule, 
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There are, however, certain circumstances 
inthe case which make it exceedingly doubt- 
ful whether the Railway were justified in 
demandiog the higher rate. lu the first 
place, there had beeu a contract between 
the parties that the lower rate should be 
charged for this consignment. No doubt an 
exceptional element has come in, that is to 
say, the goods had been wrongly loaded on 
the responsibility of the consignor. More- 
over, no notice had been sent to the con- 
signor of the reduced carrying capacity of 
the wagons, and he on finding that some of 
the sleepers had been retained at Bina 
requested the Railway to forward them at 
the schedule rates, (i. e., the lower rates) 
and what the Railway Authorities did was 
to forward the sleepers at owner's risk 
and not at Railway risk, and op the ar- 
rival of the consignment, to demand 
payment at the higher rates, I think 1t 
is clear that the Railway Authorities here 
put themselvesin the wrong. They might 
have refused to forward the sleepers from 
Bina to Agra on the request of the 
plaintiff, and as they did forward them 
from there at owner's risk, it appears that 
at that stage they themselves were 
intending to charge the lower rates as 
had been agreed in the contract, and that 
they were not acting in accordance with 
the strict provisions of the rules which 1 
have quoted, That appears to have been 
the view taken by the trial Court, though 
it has not gone into the matter In any 
detail, and I am not prepared to hold 
that in finding that the lower rate ought 
to be applied in the circumstances of this 
case thero has been any miscarriage of 
justice. In the case of Firm Ramnath 
Ladhu Ram v. North Western Railway 
(1), a Bench of the Lahore Ligh Court 
held that the Railway Authorities could 
not charge the difference between class I 
rate and schedule rate on the ground 
that the goods had been booked at 
owner's risk instead of Railway risk through 
a mistake of the booking clerk, and that 
they should have been booked at the 
Railway risk. Jn the case of Secretary 
of State v. Murli Dhar. Verma (2), it was 
held by a Bench of the Chief Court that 
it cannot be permitted to the Railway 
Administration to override the terms of 
contract under which the goods were ac- 
cepted by it to be carried to the place 


(1) 96 Ind, Cas, 904. A I R1920°Lah. 631; 7 Lah. 
417; 27 P L R 692, 

(2) 100 Ind, Cas, 663; A I R1927 Oudh 145; 2 Luck, 
152; 4O W N 2068, 
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of destination, and in the case of Delip 
Singh Kundan Lal v. Secretary of State 
(3), a Bench of this Court held that 
where according to the Railway Receipt 
the goods despatched (accepted as 
firewood) were charged et maund rates, 
the Railway was not entitled to charge 
subsequently at wagon rates, even though 
larger wagons may have been used for the 
purpose. Not one of these cases is exactly 
analogous to the present one, and ib has 
been argued that Rr. 52 and 52-AA 
clearly entitled the applicant to charge 
the higher rate and that ignorance of that 
rule is nob proper defence. [ think that 
this argument would have been of , great 
foree if the goods had not been sent from 
Bina to Agra but in the circumstances 
that I have described above, I am not pre- 
pared to differ from the trial Court. 


As regards the second part of the 
argument it appears to me that as the 
suit was one for delivery of the sleepers, 
the Court was not justified in compelling 
the Railway to keep the sleepers and to 
pay the price to the plaintiff, merely on 
the ground that they had refused to 
deliver them unless the freight were paid 
at the higher rate. It is said that an 
opportunity was given to the applicant to 
deliver the goods on payment of the 
lower rate which payment was actually 
made by the plaintiff and the amount 
deposited in Court, and that the applicant 
refused, but this only means that the 
applicant was insisting on a  judical 
decision en the point. In my opinion the 
proper decree would be one for the delivery 
of the sleepers to the plaintiff on payment 
of the lower rate. The plaintiff did, 
however, make other claims relating to 
damages owing to depreciation, ete.. on 
which the Court has given no finding. 
I, therefore, refer the following issue to the 
trial Court: 

‘Ts the plaintiff entitled to any damages on ac- 
count of depreciation or any other cause by reason 


of the Railway having refused to deliver the 
goods on payment of the lower rates? If so, how 
much?” 


The finding on this issue should be 
returned within two months. No fresh 
evidence should bs admitted. Costs 
of this proceeding will abide the 
result. The plaintiff in the maanwhile 
may be allowed to take delivery of the 
goods as the amount due for freights has 
been deposited in the trial Court. (On 


(3) 118 Ind. Oas. 610; A T R 1934 All. 19; (1933) A L 
J 1180; 6 R A743, $ es 
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receipt of the finding, the Court pissed 
orders). l 

D. Order accordingly. 
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LAHORE HIGH COURT 
Civil Appeal No, 503 of 192/ 
April 3, 1931 
Jat Lit AND Monrog, JJ. 
PREM NATH AND AN THEa—PLAINTIFES 
—-APPSLLAINTS 
VETSUS 
HARI RAM AND ANOTHER -—DAEFRNDANTS, 
AND ANOTHS8—PLAINTIFF — 
RESPONDENTS 

Charitable and Religious Trusis Act (XIV of 
1920)—Application for accounts—Decision as tothe 
nature of property—Whether res judicata — Hindu 
Law—Religious endowment —Sankalp and samarpana 
—~Whether essential to complete dedication, _ 

The Charitable and Religious Trusts Act of 1920 
authorises the District Judge to decide the question, 
whether the property is or is not devoted to public 
religious or charitable purposes. This however, is 
only in order to enable him to determine whether he 
would orhe would not order the respondents to file 
accounts. The proceedingsare of a summary nature 
and do not fall within the definition of a suit, nor the 
decision operates as res judicata. 

Creation of trusts for religious purposes is common 
in Hindu Law and the essential ingredients to 
constitute the dedication are sankalp and samarpana. 
No religious ceremony is, however, essential, A 
clear and unequivocal manifestation of intention te 
create a trust of this nature,a formal divesting of the 
ownership in the property on the part of the donor 
and the vasting ofthe same in another or even in 
the donor himself as trustee are sufficient to deem the 
dedication as complete. 

[Case-law reviewed. | -_ 

Sankalp literally means decision or formation of 
intention, samarpan means entrusting. 

FEF. O. A. from the decree of the Subordi- 
nate Judge, First Class, Delhi, dated Jan- 


uary 15, 1927. 


Messrs. Kishan Dayal 
Narain, for the Appellants. 

Messrs. N. Aggarwal and M. C. 
Mahajan, for the Defendants-Respondents. 


Jai Lal, J.—The appellants, three 
Hindu residents, of Pabargunj in Delhi, 
instituted a suit for a declaration that a 
plot of land situated at Pahargunj measur- 
ing 14 bighas and l4 biswas bounded ag 
described in the plaint is a public religious 
endowment being attached to the temple 
of Sada Shiv Bhola Nath, i e, Shivji 
Maharaj. In the plaint it was claimed that 
the superstructure on this plot of land algo 
was a religious endowment but this posi- 
tion was abandoned by the learned Counsel 
for the appellants before us. The defend. 
ant-respondents are two sons of one Lala 
Ram Chand who is alleged to have been 


and Bishen 
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the manager of the endowment and who 
is alleged to have diverted the use of the 
property in dispute to his own use. The 
Jearned Senior Subordinate Judge of Delhi 
who tried this suit has held that no valid 
endowment was ever created in respect of 
the property in suit and has consequently 
dismissed the suit. 

The property in suit was purchased by 
Lala Baij Nath and Lala Bhola Nath from 
one Chhuttan Lal on Sepetember 16, 1899, 
for Rs. 500. The sale deed is to be found 
on page 45 of the paper book. It is mark- 
ed Ex. P. 1. In that deed it is recited 
that the property had been sold for the 
construction of a temple and that the 
vendees had purchased it for constructing 
a temple thereon. The consideration of 
Rs. 500 was paid as follows: Rs. 150 
in cash and Rs. 300, in the form 
of transfer of a house by the 
vendees in favour of the vendor. This 
deed is witnessed by nine persons who are 
alleged to be the residents of Pahargunij. 
A mutation of entries in the revenue records 
was made in favour of Baij Nath and 
Bhola Nath on December 9, 1899, and in 
the report made to the Patwari by Baij 
Nath it was again stated that the land had 
been purchased for the construction of a 
temple and a Dharamsala, (Ex. P. W. 
No. 1/B, page 54 of the paper book). In 
the meantime on September 26, 1899, a 
notice printed on page 256 had been sent 
by certain residents of Pahargunj ‘to 
Bhola Nath and Baij Nath protesting 
against their rumoured intention of divert- 
ing the purpose for which the. land hid 
been sold, it was mentioned in that notice 
that the land had been purchased for build- 
ing a Shivala specially forthe benefit of 
the Hindus of the locality and it was also 
stated in this notice that the vendor had 
been persuaded to sell the land on an 
assurance by the vendees that it- would 
be used for tne construction of a Shivala. 

On September 20, 1899, an agreement 
was executed by Baij Nuth constituting 
himself and his brother Lela Ram Chand 
as the trustee ofthe land in suit. It was 
recited in this document that the land had 
been purchased for the construction of 
a Shivala, a Dharamsala and a garden, 
that Bhola Nath's name was nominally 
mentioned in the sale-deed, that ever since 
the time of the purchase theland had been 
treated as having been endowed for the 
purposes aforesaid in pnrsuance of an 
agreement with the vendor of the land and 
thal in accordance with thal agreement 
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the leading residents of the locality desired 
that a formal document should be execu- 
ed. Baij Nath, therefore, undertook to 
construct a Shivala, a Dharamsala and a 
garden onthe land at the expense of his 
brother Lala Ram Chand and promised 
not to treat the same as his personal pro- 
perty. He declared that Sada Shiv Bhola 
Nath, 7. e , Shivji Maharaj shall be the owner 
ofthe land, the Shivala the Dharamsala and 
the garden. This agreement was followed by 
a mutation of names in the revenue records 
and on February 20, 1900, final order of 
mutation was made when Baij Nath stated 
as follows :— “We have dedicated the said 
land “to the temple of Sada Shiv Bhola 
Nath, i. e., Shivji Maharaj, under regist- 
ered agreement, dated December 20, 1899. 
We want that the said land may be mutat- 
ed inthe name of the said temple.” 
Baij Nath and Ram Chand had both ap- 
peared before the mutating officer and 
they had also stated that Ram Chand 
would be the manager of the temple. 
Ram Chand, it may be mentioned, also 
described himself on this occasion as the 
general agent of Bhola Nath. In the sub- 
sequent Jamabandi papers “the temple of 
Sada Shiv Bhola Nath, i. ¢., Shivji 
Maharaj under the management of Ram 
Chand, son of Dwarka Das, caste Mahajan, 


of Paharganj” was entered in the column 


of cecupants of the land and this entry 
continued in three successive Jamabandis 
when, it appears, the land ceased to be 
agricultural land and therefore no entries 
were made or could be made in respect of 
it in the revenue records. 

In the year 1900 a suit for pre-emption 
in respect of the sale by Chhuttan Lal to 
Baij Nath and Bhola Nath was brought by 
one Muhammad Sultan who alleged 
that the real purchasers of the land were 
these two men and that the description of 
the purpore in the eale-deed, that is, the 
construction of a temple, was ficlitiously 
entered in order to defeat bis right of pre- 
emption, Jn reply, both Chuttan Lal and 
Ram Chand stated that the purchase was 
for a temple and that the property was 
worth at least Rs. 2,C00 but had been 
transferred for Rs. 500 only because of the 
object to which it was tobe devoted. In 
fact Ram Chand asserted that he had 
already got foundations for a Shivala dug 
out on theland. He added, however, that 


.as his neighbours did not like the construc- 


tion of n temple on this land he had, 
therefore, constructed atemple on another 
plot of land but the expenses of the temple 
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will be met from the income of the land 
in dispute which hai already been entered 
in the name of the temple. The suit for 
pre-emption was dismissed finally in 1902. 

On July 3, 1905, Ram Chand made an 
application to the Municipal Committee of 
Delhi to obtain sanction for the construc- 
tion of a pakka wall round the land in 
dispute. In that application he stated that 
“there was already a kacha boundary 
wall round the land which is attached to 
the former temple. I now went to make 
it pakka. The plan and the Fard of the 
Patwari are attached hereto. I therefore 
pray that permission may be granted.” 
He described himself as manager of the 
Mandir. This application was granted 
sometime in the year 1907. Subsequent to 
this there does not appear to be any docu- 
mentsin existence reciting the dedication 
of the use of the land in suit to the temple 
and it appears that the transfer of the 
capital of the Government of India to Delhi 
materially enhanced the value of the land 
which is situated in New Delhi. Ram 
Chand consequently constructed valuable 
pakka buildings on this land and leased a 
good portion of it to others who have built 
houses on it so that the defendants, who 
are his sons, now allege that the value of 
the property in suit is about four lacs. It 
also appears that in his will made on June 
23,1918, Ram Chand bequeathed this pro- 
perty as if it were his own. 

In the year 1924 an application was 
made by some residents of Pahargunj 
under the Charitable and Religious Trusts 
Act of 1920 tothe District Judge of Delhi 
praying that the respondents be directed 
to file accounts of their management of the 
property alleging that it was a religious 
endowment. The District Judge, however, 
dismissed the application holding that the 
land had not been purchased for or appli- 
ed to religious purposes but that its des- 
cription in the original sale-deed as hav- 
ing been purchased for such purposes was 
with a design to defeat the claim of the 
-pre-emptor. The present suit was inetitut- 
ed on January 2, 1929. 

This isthe brief history of the land in 
suit so far as it is relevant to the present 
litigation. 

The appellants’ Counsel laid some 
emphasis on the fact that on September 


23,1916, a partition was effected of joint > 


property by means of a registered deed 
between Ram .Chand and Narain Das but 
the property in dispute is not mentioned 
as having been partitioned on that acca- 
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sion. Though there is evidence on the 
record that tha income of the property in 
dispute used to be realised by the firm Ram 
Chand-Narain Das, still, in my opinion, it 
has not been shown that it was considered 
to be the property of tha firm. Therefore 
if seems to me that the fact of its not hav- 
ing besn included in the proparty parti- 
tioned by the two partners does not affect 
the question before u3 though the non- 
production of the books of Ram Chand- 
Narain Das, which could easily have been 
produced or got produced by the defen- 
dants, to prove the disposition of the income 
of the property in dispute ig an important 
matter which must materially weigh with 
the Court in deciding the main issue. 

The only question that falls to be dec- 
ided on this appeal is whether this pro- 
perty has been proved to have been 
dedicated for public religious objects. A 
subsidiary question was raised though not 
pressed on behalf of the respondents that 
the decision of Mr. Johnstone in 1924 
holding that the property -was not a re- 
ligious endowment operates as res judicata 
to the present suit. There is, however, in 
my opinion, no force in this contention. 
It is true that the Charitable and Religious 
Trusts Act of 1920 authorises the District 
Judge to decide the question whether the 
property is or is nit devoted to public 
religious or charitable purposes, this how- 
ever, is only in order to enable him to 
determine whether he would or he would 
not order the respondents to file accounts. 
No appeal is allowed from his decision 
andthe District Judge is not empowered 
to enforce his order to file accounts if he 
decides the question of the nature of the 
property in favour of the applicants. The 
only effect of the disobedience of the order 
of the District Judge is that a suit can 
be brought against the respondents with- 
out the sanction of the Advocate-General 
as is ordinarily required by s. 92 of the 
Civil Procedure Gode. The proceedings 
of the District Judge are of a summary 
nature and do not fall within the definition 
of a suit, it is impossible to hold, under 
the circumstances, that his decision was 
intended to operate as res judicata. 

This leaves the principal question in- 
volved in the case asto ths nature of 
the property in dispute. I have already 
summarised the documentry evidence which 
bears on the question. Referance may, 
however, be made at this stage to tha oral 
evidence produced by the parties. 

Plaintiff's Witness No. 6 Posti Mal, a cloth 
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merchant of Delhi states that the land 
in suit had been endowed for religious 
purposes, that Sadhus (ascetics) used to 
stay in a Dharmsala erected on the land 
and that the Dkarmsala had been erected 
by Ram Chand. This witness was pre- 
viously a partner with Ram Chand. He 
states that in the partnership books, there 
was an account relating to the temple of 
Shiva and that the expenses and the in- 
come cf the land in suit used to be en- 
tered in that account. Ram Chand, ac- 
cording to this witness, treated this pro- 
perty as a religious endowment. The ex- 
isience of a firm Narain Das-Hari Ram 
in which Ram Chand was a partner is 
admitted but the account books of this 
firm have not been produced though the 
defendants were called upon to do so. 
Audh Behari (P. W. No. 10) also states 
. thatthe land in suit was purchased for the 
purpose of a religious endowment and there 
was a Dharmsala on it which had been 
built by Ram Chand. Plaintiff's Witness 
No. 14 Gurdhar Lal sayas that the sale 
of the land in suit by Chhuttan Lal in 
favour of Baij Nath and Bhola Nath 
was for the purpose of a temple and 
that at the time of the sale there 
was some sort of structure on it 
where ceremonies used to take place. He 
was an attesting witness to the document 
executed by Baij Nath and Ram Chand 
agreeing to build a temple on the land 
and states that two or three years after 
this document had been executed, Ram 
Chand installed an idol of Shivji on it and 
laid the foundation of a Shivala but that 
later he built a temple of Shivji in Man- 
tolla. Plaintifi's Witness No. 15 Ram Chand, 
one of the plaintiffs, gives similar evidence 
and states that the Dharmsala waa built 
by Ram Chand, on the land in dispute 
and the income nf the Jand used to be 
spent for the Shivala. 

On behalf of the defendants D. W. 
No. 3 Karori Mal stated that there was 
no temple on the land in dispute nor was 
there a Dharamsala. Defendant's Witness 
No. 7 Mul Chand says that in the sale- 
deed by Chhuttan Lal in favour of Baij 
Nath and Bhola Nath the recital that the 
purchase had been made for “he purpose 
of a temple was made in order io defeat 
the right of pre-emption by Muhammad 
Sultan in pursuance of legal advice obtain- 
ed. Hari Ram, defendant, examined as 
D. W. No. 8 stated that he has always seen 
this land used by Ram Chand for his own 
purposes, This witness was about 29 years 
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of age when he gave evidence in 1926 and 
did not see the land used for religious 
purposes. In cross-examination he stated 
that he could not tell for what purpose the 
income ofthe property in suit used to be 
spent up to the Sambat year 1972. The 
remaining oral evidence relates to proof 
of documents and signatures of Ram Chand 
and others and has not been discussed 
before us. 

Now, from what I have stated above, 
it is clear that up to the year 1905 in all 
the documents relating to this property it 
had been described as intended to be 
devoted and actually devoted to religious 
purposes and that there is absolutely no 
documentary evidence of a subsequent date, 
except the will of Ram Chand in which 
this property has been described to be the 
personal property of Ram Chand. It is al- 
leged on behalf of the respondents that 
this description of the object to which the 
property was to be devoted was in order 
to defeat a claim of pre-emption. In the 
first instance it is a very unusual device. 
The value of the property even at the 
iime of the sale appears to ke much 
more than Rs, 500 and the usual device 
adopted to defeat pre-emption rights is to 
enter in the sale-deed an exaggerated 
figure as the sale price of ihe property 
in order to frighten the pre-emptor but 
I have not come across a Single case in 
in which the price alleged to have been 
paid is less than the actual value. More- 
over, there appears to be no reason why in 
1905 when Ram Chand made an applica- 
tion to the Municipal Committee for per- 
mission to build a pakka wall round the 
land, he should have described the property 
as devotedto a temple. Atthat timethe 
period of limitation for a suit of pre-emp- 
tion had long expired and the only suit 


“Tor pre-emption instituted against the ven- 


dees had resulted in their favour in 1902. 
The learned Senior Subordinate Judge has 
assumed that probably an appeal had been 
filéd in the Chief Court against the de- 
cision of the District Judge against the 
pre-emptor in 1902. There is absolutely no 
justification for such an assumption and if 
an appeal had heen filed in the Chief 
Court the defendants could easily have 
proved this fact by production of the rele- 
vant copies but they have not done so. 
There is even no oral slatement by any 
witness that such an appeal was filed. 

The non-production of the hooks of the 
firm alsois another important matter which 
must materially discredit the defendants’ 
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case because it appears from the revenue 
records that it was the firm that used to 
pay the municipal taxes and this corro)o- 
rates the slatement of Posti Mal that 
there was an account in the name of the 
Shivala in the partnership books ‘and that 
the income of ihe property used to be ap- 
plied tothetemple. Another circumstance 
which strengthens the appellants’ case 
is the fact that the sale-deed by Chhuttan 
Lal is witnessed by nine residents of 
Paharganj. This indicates that the sale 
of the land on favourable terms was effect- 
ed in favour of Baij Nath and Bhola 
Nath because Chhuttan Lal was persuaded 
by the residents of the locality that the 
object to which the land was intended to be 
devoted entitled the vendees to special 
consideration. A comparatively large num- 
ber of men witnessed the deed to make it 
certain that no fraud would be committed 
in future by the vendees. 

Having regard to allthe circumstances 
and the documentary and oral evidence, 
I am of opinion, that it has been established 
in this case that the original object of the 
purchase of this land was to build a temple 
thereon and otherwise to utilise it for reli- 
gious purposes, that subsequently Ram 
Chand built a temple in Mantolla but 
utilized the income of this property for the 
maintenance of that temple. It is doubt- 
ful whether he actually built a temple on 
this land but some sort of structure existed 
on it in or on which religious ceremonies 
used to be performed by the residents of 
Paharganj. Probably there was a Dharam- 
sala on this land and other structures 
which are generally to be found on lands 
of this description, that is to say, a water 
trough for the cattle, resting platform for 
Sadhus, ete. Later, however, when the 
value of the property considerably in- 
creased owing tothe transfer of the Oapi- 
tal of the Government of India to Delhi, 
Ram Chand began to divert its use for 
personal gain and he leased a considera- 


ble portion of the land. to squatters who | 


have built their houses on it and Ram 
Chand himself built some houses on a part 
of the land. As it is established that the 
land was originally dedicated and devoted 
to religious purposes and had, therefore, 
been legally endowed for such purposes 
it is obvious that the action of Ram Chand 
was illegal and being in contravention of 
express trust accepted by him, the plaintiffs 
were entitled to ihe declaration claimed 
by them. ` i 

The question, however, was discussed 
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before us at length whether on these facts 
a valid endowment for religions objects 
could be held tohave heen created in res- 
pect of the preperty. 

The respondents’ Counsel strongly relies 
upon a judgment of this Court in Chandu 
Lal v. Rampat Mal (1). In that case 
Addison, J. with whom Agha Haidar, J., 
concurred, held that there was no proof of 
dedication. It appears from the judgment 
of the learned Judges that in proof of the 
alleged dedication reliance was placed 
upon the user of the property for the 
purpeses of the alleged endowment and 
it was held that in a recent case of alleged 
dedication, proof of user only would searcely 
be sufficient while such proof that there 
is of user is consistent with the private 
ownership of the alleged donor. The learn- 
ed Judges, however, relied upon the follow- 
ing abstract from one of two cases of the 
Patna High Court, Deosaran DBharthi v. 
Deok: Bharthi (2) and Bhelkdhari Singh v. 
Siri Ramchanderji (3). “Creation of a 
trust for religious purposes no donbt finds 
favour inthe Hindu Law just in the 
same way asit does in the other communi- 
ties andthe essential ingredient which 
constitutes a gift whether of movableor 
immovable property in ihe.Hindu Law 
is the sankalp and samarpan whereby the 
property is completely given away and 
the owner completely divests himself of 


the ownership in the property. In 
Hindu Law there must be true 
sankalp and samarpan.” The learned 


Judges of this Court proceeded to observe 
that of this ceremony there is no evidence. 
While if is true thatin order to createa 
trust for religious purposes there must be 
true sankalp and samarpan, I donot think 
that according tothe lawas administered 
in British Indian Courts any religious 
ceremony of sankalp and samarpanis es- 
sential though it seems that sometimes such 
a ceremony is performed. The literal 
meaning of ‘sankalp’ is ‘decision or forma- 
tion of an intention’ and ‘samarpan’ means 
entrusting. Among the orthodox Hindus 
ordinarily both sankaip and samarpan are 
done by formally declaring the intention 
in the one case and relinquishing domin- 
ion onthe property in favour of another 
ina ceremonial manner in the other case. 
The religious ceremony in both cases in- 


(:) 141 Ind. Cas. 523; A I R1933 Lab. 189: Ind. Rul, 
(1933) Lah. 135; 34 P LR 15. 

(2) 80 Ind Oas. 980; 3 Pat, 812; ATR 1924 Pat, 657; 
5 P LT 305. 

(3) 135 Ind. Cas. 290; 10 Pat. .383; A T R 193! Pat, 
275; Ind. Rul. (1932) Pat. 66; 13 P L T 331. 
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clude the recitation of mantras, i. e.,aymns 
and the pouring of water and delivery of 
other prescribed articles either on the 
ground orinthe hands of the person who 
is to be considered the recipient of the 
gift or of the trust. Among some persons, 
however, who are Hindus and are governed 
by the Hindu Law; there is a conscientious 
objection tothe performance of these cere- 
moniés and if the performance of the cere- 
monial sankalp and samarpan be deemed 
to belegally essential forthe creation of 
a trust for public or religious purposes, 
then no legally binding trust for public 
or religious purposes would be possible in 
the case of such persons but that is not 
the case. The true meaning of the law in my 
opinion is thatsolong as there is a clear 
and unequivocal manifestation of inten- 
tion to create a trust of this description 
and there is a formal divesting of the owner- 
ship in the property on the part of the 
donor and vesting of the samein another 
or even in the donor himself as a trustee, 
that isto say, so longas thereis a clear 
change inthe tenure ofthe property with 
the intention onthe part of the donor to 
devote it to religious or public purposes, 
dedication thereof must, in my opinion, 
be deemed to be complete. Iam, therefore 
unable to agree with the contention of 
the learned Counsel for the respondents 
that the formal religious ceremonies of 
sankalp and samarpan were essential in 
| this case and I donot think that the learn- 
ed Judges in Chandu Lal v. kampat Mal 
(1) intended io lay down any different 


aw. 

Sri Thakurji v. Sukhdeo Singh (4) was 
decided on its peculiar facts. In that 
casea Hindu executed a deed of endow- 
ment not long before his death profess- 
ing to dedicate practically the whole of his 
property in favour of an idol. He was 
to be the first manager and after him his 
wife and thereafter his daughter's sons 
and their descendants. It was provided 
in the deed. that the settler would apply 
for mutation of names in favour of the 
idol and would use the income of the 
property tothe expenses of puja and raj- 
bhog and for the repairs of the temple. It 
appeared that only about 1/10th of the 
income of the property was applied on the 
idol and no mutation in favour of the idol 
had been effected and no accounts relat- 
ing tothe administration ofthe property 
by the settler were forthcoming. It was 

(4) 58 Ind. Cas. 583; 42 A 399;2 UP L RA) 91; 
18 ALJ 390 (FB). 
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held that in these circumstances there 
had been no real dedication of the property 
for religious purposes but only an attempt 
to create a perpetuity in favour of the 
descendants of the settler’s daughter. It 
would be observed that in this case be- 
yond the execution of the deed the settler 
had not complied with the provisions there- 
of and ona strict interpretation of the 
deed andthe manner in which it was 
alleged to have been acted upon, there was 
no real intention to dedicate the property 
to religious purposes. On the other hand it 
was found to bea device to pass the pro- 
perty tothe descendants of the settler’s 
daughter. In the present case there is 
evidence of acomplete dedication inasmuch 
asthe property wasto be wholly devoted 
to religious purposes. A formal deed de- 
claring the trust had been executed and 
had been followed by mutation of names 
and subsequently the income of the property 
was devoted to religious purposes and it 
was owing to the change of circumstances 
that the trustee actuated by avarice chang- 
ed his mind. Another important consider- 
ation in this caseis that the property was 
purchased by Baij Nath-Bhola Nath and 
Ram Chand who was to be the principal 
trustee was nota party to the original sale 
deed. Therefore a stranger to that deed 
was introduced as a trustee. In the 
Allahabad case cited above the learned 
Judges were of opinion that the decision 
of the case must turn on the question of 
the intention of the donor and that in order 
to decide the question, regard must be 
had to acts and declarations and the con- 
duct of his widow after that, but no ques- 
tion ofthe performance of the ceremonies 
of} ssankalp and samarpan was raised 
before the learned Judges.. | 

In Ram Dhan v. Prayag Narain (5) it 
was held thatthe mere execution of a 
deed of endowment isnot sufficient under 
the Hindu Law to create a valid endow- 
ment, but to complete the gift there 
must bea transfer. of the apparent evi- 
dences of ownership from the donor to 
the donee. In that case though the alleg- 
ed settler had executed a deed making an 
endowment of the village in suit for the 
maintenance of sadabart for the support of 
the poor and indigent, it however appear- 
ed that, soon after he transferred the pro- 
perty, he caused the name of his son tobe 
entered inthe revenue papers in respect 
of the property and subsequently he execu- 

(5) 62 Ind. Cas, 862; 43 A 503; 19 A LJ 447; 3UP 
L R(A) 161 UF B) | | 
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ted a formal deed of gift in his favour, 
The son then mortgaged the property and 
in subsequent dealings was recorded as 
the sole owner of the property. It was 
recognised by their Lordships that if a 
completed and valid endowment had been 
made by the owner that would have put it 


out of his power to revoke it but they pro- ° 


ceeded to consider the question whether on 
the facts stated above there was a completed 
endowment and answered it in the negative, 
not on the ground that there was no formal 
ceremony of sankalp or samarpan but 
because lhey found that beyond that 
execution of the deed by the alleged set- 
tler there was no real transfer of ownership 
by the donor to the donee. They laid 
stress on the rule that there should be 
the intention of the maker of the endow- 
ment to divest himself of the property 


and that the deed of endowment alone 


would not be sufficient. 

The guiding consideration in such cases 
is, therefore, the intention of the maker to 
divest himself of the property and some 
symbolical act such as handing over docu- 
ments of title, permitting the donee to 
recelve rents or other like acts or ihe 
transfer of possession: See Dagai Dabee 
v, {Mathura Nath Chattopadhya (6). In 
my opinion no different rule was laid 
down in the two Patna cases cited above. 
In Deosaran Bharthi’s case (2) the, learned 
Judges were of opinion that delivery of 
possession is not essential to the validity 
of a giftin all cases, but is only one of the 
modes for acceptance of the gift. 

In Chatarbhuj v. Chatarjit (7), the 


Allahabad High Court held that where by’ 


a deed of gift certain zamindari property 
was.given to an idol and possession of 
the .properly was made over to a certain 
person as a pujart the deed was valid 
and created a trust in favour of the 
idol which did not exist at the time of the 
execution of the deed. 

In Jadu Nath Singh v. Thakar Sita 
Ramji (8), their Lordships of the Privy 
Council upheld an endowment made by 
the last owner by means of his will and 
subsequently put into effect by his her 
by executing a deed of endowment in 
spite of the fact that this heir did not 
during his lifetime either act upon tha 


deed or apply for the mutation of the 

(6) 9 0854, 

(7) 8 Ind. Cas, 832; 33 A 253;5A LJ 3h. 

(8) 42 Ind. Cas. 224; 39 A 553; 21 O W N 953; 22M 
L T 52; 20 O 0299; 19 Bom. L R 687; (1917) M WN 
PO. LJ 339; 4 O & ALJ 586; 441 A 187 
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property in the name of the idol. Their 
Lordships held that there was a clear 
intention to apply the whole estate for the 
benefit of the idol and the temple. 

In my opinion, therefore, in this case 
there was clear intention to endow the 
property for religious puposes and this 
intention was carried out by the execution 
of the document by Baij Nath and Bhola 
Nath in favour of Baij Nath and Ram 
Chand, the subsequent mutation of names 
in favour of the temple and the idol and 
the application of the income of the pro- 
perty for the purposes of the temple and 
other purposes mentioned in the deed; it 
is, therefore, obions that Ram Chand, being 
the principal trustee, was not competent 
to divert the use of the property to his 
own benefit and his action was a breach 
of the trust and his legal representatives 
were and are bound to restore the pro- 
perty to the object to which it was intended 
to be applied and was applied. 

As I have already stated, expensive 
buildings have been constructed on tke 
land in suit by Ram Chand, and by the 
squatters to whom parts of the land have 
been given by Ram Chand. I do not 
think it will be necessary, unless circum- 
stances which may hereafter arise neces- 
sitate such a course, to demolish these 
buildings. The land must, however, be 
held to be dedicated to religious objects 
specified in the agreement and its income 
must, in any case, be devoted to such objects. 
I would, therefore, accept this appealand 
setting aside the decree of the trial Judge 


decree the plaintiffs’ suit with costs 
throughout. 

Monroe, J.—I agree. 

K. Appeal accepted. 


a srm 


ALLAHABAD HIGH COURT 
Letters Patent Appsal No. 4 of 1933 
August 6, 1934 
SULAIMAN, C. J. AND RAGHHPAL SINGA, J. 
Musammat DHAPO AND ANOTHER— 
DEFENDANTS —ÅPPRLLANTS 
Versus 
RAM OHANDRA AND oTHE&as—PLAINTIFFS 
AND ANOTHER — DEFENDANTS — RESPONDENTS 
Hindu Law —Joint family—Manager contracting 
for himself ani on behalf of minor co-parcener ~Con- 
tract, when can be specifically enforced against minor 
—~Manager of joint Hindu family and mere guardian 
of minor owner—Distinction between—Agreement by 
manager to sell joint family property—Legal neces- 
sity proved —Agreement, if can be enforced—Decree 
for specifie performance—Sutt A for partition by 
decree-holder—Minor not having sued to set aside 
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decree—Whether debars him from objecting on ground 
of want of necessity ~Evidence Act (I of 1872), 8. 44, 
af applies, 

Where the manager of a joint Hindu family makes 
a contract for himself andon behalf of a minor co- 
parcener, then such a contract can be specifically 
enforced against the minorifit is proved that it 
was made for family necessity or for the benefit of 
the minor, : 

There isa marked distinction between the posi- 
tion of the manager of a joint Hindu family anda 
mere guardian of a minor owner. In the former 
case the manager represents the 
one unit to the outside world and the property is 
vested in him jointly withthe other members. In 
the case of a mere guardian the property of the 
minor is not vested in him at all and heis acting 
merely as theagent of a minor who would not 
otherwise be capable of acting. In the casa ofthe 
managing member, the contracting party is the whole 
family as one unit acting through the manager, 
whereas in the case ofa minor owner the contract- 
ing party is the minor who, however, acts through 
his guardian. 

The authority of the manager to alienate the 
property or the derived authority to enter intoa 
contract to alienate, is vested in the manager under 
the Hindu Law, but once the transaction has matur- 
ed into a binding agreement, the case is really 
governed bythe Contract Act and its specific per- 
formance is governed by the Specific Relief Act. 
Courts have a discretion to refuse specific perform- 
ance when they are satisfied that the case is not a 
fii and proper one in which such performance 
should bo ordered. If-it were established that 
there was no legal recessity for transfer or 
that it was not forthe benefit of the minors con- 


cerned, the Court would decline to enforce ib speci- 
fically. But where the contrary is the case and it 
has been affirmatively established that legal neces- 


sity existed or that it was for the benefit of- the 
family, itis difficult to hold thatthe contract can 
be avoided simply because the Court has only pass- 
ed a decree which has not yet been fully execut- 


ed, + * = 
Where the manager of ajoint Hindu family acting 


for himself and his minor brother entered into a 
contract for the sale of their share in the joint 
property and a decree forspecific performance was 
passed againstthem, but on their failure to obtain 
partition of the share, the decree-holder sued for 


artition : | 
iTeld, that the mere fact that the minor had not 


i have the decree outstanding 
aati nae eae did notdebar him from ob- 
jecting to its validity onthe ground of want of 
family necessity and that s 44, Evidence Act, did 
not apply to the case. 

L. P. A. againsta judgment of Jabal 
Ahmad, J., dated December 8, 1932. 

Mr. C. B. Agarwal, for the Appellants. 

Mr. Panna Lal, for the Respondents. 

Rachhpal Singh, J.—This is a Letters 
Patent Appeal against the decision of a 
learned Judge. of this Cours under which a 
suit instituted by the respondents against 
the appellants was decreed. Reoti and 
Khawani, who is a minor, are brothers and 
are joint in estate. They owned one-half 
share in a house. Musammat Dhapo owns 
the other half. Reoti acting for himself and 
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for his minor brother Khawani entered into 
a contract with Ram Chandra Lal, Munshi 
Lal and Ranjit Lal, plaintiffs, under which 
he contracted tosell to them the aforesaid 
half share in the house for a sum of Rs, 950, 
and he was paid Rs. 50 as earnest money. 
He, however, did not abide by this agree- 
ment and later on sold the above-mentioned 
property to one Bulaki Dass for a sum of 
Rs. 850. The plaintiffs filed a suit for the 
specific performance of the contract for sale 
made by Reoti. Mulaki Dass the purchaser 
was also impleaded asa defendant in that 
suit. The suit wasdecreed. It was ordered 
that Reoti and Khawani should obtain l 
partition of their one-half share in the house 
and then to execute a sale deed in favour of 
ihe plaintiffs. The decree further ordered 
that in case Reoti and Khawani failed to do 
so, then, it was open tothe plaintiffs to sue 
for partition themselves, 

Reoti and Khawani did not file a partition 
suit to have their one half share separated 
by partition. So the plaintiffs sued for 
partition of one-half share in respect of 
which Reoti had entered intoa contract for 
sale with them. The trial Court gave 
plaintiffs decree for partition of one-fourth 
share. The Court of first appeal dismissed 
the suit in toto. The principal ground taken 
in defence and which was accepted by the 
first Appellate Court wasthat the Court 
could not order specific performance of a 
contract against a minor. The learned 
Single Judge of this Court who heard the 
second appeal came to a different conclu- 
sion and held thatin this a decree for the 
specific performance of a contract could be 
passed against the minor. He accord- 
ingly, decreed the appeal of the plaint- 
ifs and granted them a decree for the 
partition of one-half share in the suit. 
Now, Khawani mincr and Musammat 
Dhapo the owner of ths remaining one- 
half share have preferred this Letters 
Patent Appeal. It may be pointed out that 
on the question as to whether or not the 
contract ofsale was entered into by Reoti 
for family necessity the finding is against: 
the appellants. It has been held that the 


contract wasmade for the purpose of 
satisfying a family necessity. ` 
The sole question for the determination 


in this appeal is whether specific perform- 
ance of a contract for the sale of ancestral 
property entered into between a’ manager 
of a joint family for himself and on behalf 
of a minor member of the joint family can 
be decreed against the minor or the 
manager. The case for the appellants hag 
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Feen argued with great ability before us by 
Mr. Chandra Bhan Agarwala. On behalf 
of the appellants reliance is placed on a 
ruling of their Lordships of the Privy 
Council in Mir Sarwar Jan v. Fakharuddin 
Muhammad (1); reported in 9A. L. J. 33. 
That was a case in which a minor, after at- 
taining majority sued to enforce the specific 
performance of a contract made by his 
guardian during his minority. Two points 
were decided by their Lordships in that 
case. Thefirst was that they were unable 
_to accept the view ofthe learned Judges 
of the Divisional Bench of the Calcutta 
High Court Mir Sarwar Jan v. Fakharud- 
din Muhammad (2), that there was no 
difference between the position and power 
ofa manager and those of a guardian. 
The other was that it was not within the 
competence of a manager of a minor's 
estate or within the competence of a 
guardian of a minor to bind the minor or 
minors estate by a contract for the pur- 
chase of immovable property. They also 
held thatin the case before them a minor on 
attaining majority could not enforce the con- 
tract for want of muluality. The contention 
‘raised by the learned Counsel appearing 
for the appellants is thatthe above rule 
laid down by their Lordships was a rule 
of universal application and governed all 
cases where a minor wasa party to the 
contract and that it governed contracts 
entered into by the manager of a joint 
family also. That is the principal question 
for consideration before us. 

The learned Single Judge of this Court 
held that the rule laid down in Mir Sar- 
war Jan yv. Fakharuddin Muhammad (i), 
is not applicable to contracts made by the 
head of a Hindu joint family consisting 
of himself ana minor co-parceners. Afler 
a consideration of the question Iam of 
opinion that the view taken by him is 
correct and must, therefore, be affirmed. 
The point under consideration came up for 
decision in Haricharan Kuar v. Kaula 
Rai (3), before a Fall Bench. Chamier, C. 
J., who delivered the judgment of the 
Full Bench in that case made the following 
remarks: 


fe... | apprehend that the decisions of their 
Lordships in Mohort Bibi v. Dharam Das (4), do no; 


(1) 13 Ind. Cas. 3381; 39 0232; 83 I Al; 160 W 
N 74; (1912) M WN 22;9A LJ 33; 15 OLI 69; 
14 Bom. LR5;21M LJ 1166 MLT g 
(P 0). 

(2) 34 O 163; 11C W N 207; 40 L4431. 

(3) 40 Ind. Cas. 142; AI R 1917 Pat. 478;2P LJ 
513 (F B). 

(4) 30 G 539; 30 I Alli;5 Bom. LR 421; 70 W 
N 441; 8 Sar. 374 (P O), 
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apply Lo contracts made by the managing members 
of a joint Hindu family forfamily necessities or 
for the benefit of the joint family, i. e, contracts 
made by the managing members which bind the 
minor members of the family. Such contracts can 
be enforced on behalf of the family by persons who 
made them and I find nothing in the decisions of 
their Lordships which reqnire us to hold that such 
contracts cannot be enforced against the family. 
Contracts made not by minors but by persons who 
have power to make contracts on behalf of tbe 
joint family do not appear to come within those 
decisions. I am not prepared to dismiss the suit 
onthe ground that the contract lacks mutuality 
having been made by or on behalf of minors who are 
nof competent ta contract.” 


I agree, if I may say with great respect, 
with the view taken in the above-mentioned 
Full Bench case decided by the Patna High 
Court. It appears to me that a contract made 
by the manager of a joint family stands on 
a different footing from a contract made by 
a mere guardian of the minor or a 
manager ofthe minor's estate. A Hindu 
woman may be a guardian of a minor ora 
managerof an estate of a Hindu minor. 
Now a mere guardian or amanager cannot 
make a contract which can be enforced 
against a minor for want of mutuality. 
A minor cannot enforce a contract speci- 
fically which has been made by his guard- 
ian or bythe manager of his estate. So 
on the same principle such a contract 
cannot be enforced against him. But 
where a contract ismade bya karta of a 
joint family then the position is different. 
Unlike the case of a guardian or a manager 
of theestate of a minor, he has his 


own 
interest inthe joint family estate. To the 
outside world he represents the entire 


joint family consisting of himself and 
other major and minor co-parceners. 
Unlike the guardian or a manager of 
a minors estate he can enter into 
binding contracts on behalf of the 
whole family. As pointed out by Chamier, 
C.J. in Haricharan Kuar v. Kaula Rai 
(3): 
_ “The interest ofa member ofa joint Hindu family 
in the family property is not individual property at 
all. “The manager of such a family is not an ageut of 
the other members nor is he a mere manager. He is 
much more like a trustee for the other members. It 
is settled law that afather ora mavaging member cf 
a joint Hindu family may, under certain circumstances, 
and subject to certain conditions, enter into agree- 
ments which may be binding on the minor mem- 
bers of the family,” 


The distinction between contracts made 
by a guardian of a minor or a manager of 
the estate of aminoron the one hand and 
the contracts made by a managing member 
of a joint Hindu family consisting of 
minors is clear. Inthe first case such a 
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contract cannot be specifically enforced for 
lack of mutuality, while in the second case 
there is no want of mutuality because a ma- 
nager of a joint Hindu family has power to 
make binding contracts on behalf of the 
joint family. 

According to the law, as ib stands now, 
the manager of a joint Hindu family may 
sue or be sned as representing the family 
in respect of transactions entered into by 
him as manager of the family or in respect 
of joint family property, anda decree pas- 
sed against him would bind all other 
members of the family. The only limitation 
to his power is that it must be shown that 
he acted for the benefit of the joint family. 
In the case before us, it was open to the 
plaintifis to have sued Reoti alone for the 
specific performance of the contract as 
representing the joint family. If a decree 
had been passed, it would have been bind- 
ing on the other members of the joint family 
of the minor. The only ground on which he 
could have challenged that decree would 
have been that the transaction was not for 
his benefit. Now, we see that in the case 
before us a suit was instituted for the 
specific performance of a contract by the 
plaintiffs. It was open to them to have 
sued only the manager as representing 
the entire family but somehow, in my 
opinion, unnecessarily, they made the minor 
a party tothe suit. The suit was decreed 
ex parte against the minor. It appears 
that the minor can avoid that decree against 
him only by show ng that the transaction 
was not for the benefit of the estate, and as 
that point has been decided against him, 
he cannot now avoid that decree. If the 
contention raised by the learned Counsel 
for the appellants were accepted, then the 
logical cousequence of it would be that a 
manager ofa joint Hindu famuy would 
never be able to enter into contracts, even if 
they be forthe benefit of the estate, which 
could be specifically enforced against 
the members ofa joint family. The re- 
sult would be that the powers of the karta 
of the family to make binding contracts 
for the benefit of the joint family would be 
curtailed. 
© Another ruling on which reliance was 
placed by the learned Counsel for the 
appellant is Sri Nath v. Jutendra Mohan 
(5). That case is clearly distinguishable. 
There the contract was made by several per- 
soos who were adults and a guardian ofa 
minor. It was not a case where the contract 
af 89 Ind. Oas. 892; AI RH926 Cal. 445; 300 W 
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scught to be specifically enforced had been 
made by a manager of the joint Hindu 
family. The learned Judges who decided 
the case held that there could be no specific 
performance of contract for want of mutu- 
ality. In the case before us, as I have 
shown above, mutuality is not lacking 
because the head of the joint family was 
competent to make a binding contract, in 
his capacity as a manager, for himself as 
well as forthe minor. The learned Counsel 
appearing forthe appellant has laid parti- 
cular stress on the following observations 
made by their Lordships of the Privy 
Council in Hunooman Pershad Pande v. 
Babooee Munraj Kunwari (6): 

“The powers ofthe manager for an infant heir to 
charge theestate not his own is under the Hindu Law 
a limited and qualified power. It can only be exercised 
in case of need, or for the benefit of the estate.” 

The appellant’s learned Counsel contends 
that asthere is no difference between the 
powers of a guardian of a minor ora man- 
ager of the minor’s estate on ihe one hand 
and the karta of a joint family on the other 
hand, so the contracts made by a manager 
of the same family stand on thesame footing 
as those made by a manager of a minor's 
estate or by a guardian of an infant heir. 
Ido not think that there is anything in the 


“above cited judgment of their Lordships of 


the Privy Council to support the contention 
put forward by the learned Counsel appear- 
ing for the appellant. I may point out 
that their Lordships of the Privy Council 
in Mir Sarwarjan v. Fakharuddin Mohamad 
(D, clearly stated that they were unable 
to accept the view that there was no 
difference between the position and powers 
of a manager and those of a guardian. I 
would go further and add, for the 
reasons given by me above, that there 
is difference between the position and 
powers of a manager of the minor's 
estate and the powers of a manager ofa 
joint Hindu family. In the case of contracts 
made by a guardian of a minor or manager 
of minor's estate, there is lack of mutuality 
while in the second case, there is no want 
of mutuality because the manager of a 
Hindu family has powers to make con- 
tracts which would bind the entire family 
subject to certain limitations. In Hunooman 
Pershad Pande v. Babooee Munraj Kun- 
wari (6), their Lordships were only con- 
sidering the question as regards the 
extent of the power of a manager of the 
estate of the minor io make an alienation, 
The question which has to,be decided 


(6) 6BMIA 393,18 W R8ln; 2 Suther 29; 1 Sar, P 
J 902 (P O), 
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here did not come up för consideration 
` before their Lordships of the Privy Council. 
For the reasons given above I am of opi- 
nion that where a manager of a joint 
Hindu family makes a contract, for 
himself and on behalf of a minor co- 
parcener, then such a contract can be 
specifically enforced against the minor if 
it is proved that it was made for family 
necessity or for the benefit of the 
minor. 

T wish to add that in the case before us 
there are reasons for which 
the appeal must fail. The one-half 
in the house in euit has been sold by 
Reoti toa third party who is in posses- 
sion under the terms of the second sale 
deed. The decree for ihe specific per- 
formance of the contract made in favour 
of the plaintiffs has already been passed 
against the minor and that decree can 
be setaside only by showing that the 
contract made by his brother was not for 
his benefit. In the case before us ifhas 
been found that there existed a family 
necessity forthe sale in favour of the 
plaintiffs. For the reasons given above, I 


hold that the decisionof the learned Single ` 


Judge ofthis Court whichis under appeal 
is correct and I would, therefore, dismiss 
“the appeal with costs. 

Sulaiman, C. J.—I agree. If the case 
had been purely ‘res integra, there might 
have been something to be said for the 
contrary view, but the learned Advocate 
for the appellants has to concede that 
“while there is a Fall Bench decision of 
the Patna High Court followed by the 
Nagpur Court against him which is 
directly in point,there is no case of any 
other High Court expressly in his favour. 
As pointed out byIqbal Ahmad, J., there 
is a marked distinction between the 
position of a. manager of a joint Hindu 
family and a mere guardian ofa minor 
owner. In the former case the manager 
represents the whole family as one unit to 
the outside world and the property is vested 
in him jointly with the other members. 
In the case of a mere guardian the pro- 
perty of the minor is not vested in him 
at all and he is acting merely as the 
agent of a minor who would not otherwise 
be capable of acting. In the case of 
the managing member the contracting 
party is the whole family as one unit 
acting through the manager, whereas in 
the case of a minor owner, the contract- 
ing party is the minor who howeveracts 
through his guardian. That the Hindu 
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family is a distinct unit which can sue 
and be sued and is not merely a group 
of independent individual members is 
quite clear. It can own property, itcan 
acquire tenancy rights, sir rights, and 
it can be taxed under the Income 
Tax Act as a unit and not merely 
as a group ofseparatemembers. Another 
consideration makes ihe point clearer slill. 
There may be a joint Hindu family which 
has not minor members at all but : con- 
sists of junior members who are all adulls. 
In such a case it would be incongruous 
to regard the manager of a joint Hindu 
family as guardian of the other co- 
parceners, treating them as if they were 
his minor relations. Such a position 
would be wholly untenable. In the case 
of a minor, on whose behalf his guardian 
acts, there may in certain cases be a lack 
of mutuality and if the contract cannot be 


‘enforced against the minor it may also 


uct be allowed to be enforced on his be- 
alf. 

In the case of a managing member there 
are also some limitations and conditions. 
His authority to alienate family property 
is not absolute, bul is conditional on the 
existence of alegal necessity or the benefit 
of the family or in a case when he is 
the father of the other members the need 
for the payment of his antecedent 
debts. But when such conditions exist, 
then his authority to alienate proper- 
ty is complete and in no way limited, 
The authority to alienate property neces- 
sarily implies authority to contract to 
alienate it first and then to fulfil the pro- 
mise by alienating it. 

The learned Advocate for the appellant 
contends before us that although his 
clients would not have had any locus 
standi to challenge the alienation after it 
had taken place when the existence to 
legal necessity was established, they are 
entitled to resile from it so long as there 
has: been only a decree passed by the 
Court and actual separation of the share 
by partition or execution and registration 
of the sale deed has not been effected. 
Now in ordinary cases a person who has 
entered into a binding contract for which 
he had full authority is not allowed to resile 
from it, Whether the Court would enforce 
specific performance or not is another 
matter, which is dependent on various 
circumstances. The question then is whe- 
ther the junior members of a joint Hindu 
family of which there is a manager who 
for legal necessity entered into a contract 
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for the sale of the family property, al- 
though he has received consideration, can 
avoid the transaction. As in my opinion 
there is a clear distinction between the 
positkn of the manager ofa joint Hindu 
family and that ofa guardian of a minor 
owner, the rulings relating to such guar- 
dians do not directly apply to the case 
of managing members. If the authority 
to alienate existed at the time of the con- 
tract then in my opinion a subsequent 
change of circumstances affecting the 
family should not make any difference so 
far as the binding character of the contract 
ig concerned, As pointed out by my learn- 
ed brother, the manager represents the 
joint Hindu family to the outside world 
for the purposes of its dealings, and if 
the managing members are not allowed 
to enter into contracts on bekalf of the 
families, which are within ihe scope of 
their authority, it would be impossible for 
the family to carry on any transactions. 

I may also add that the authority of 
the manager to alienate the property or 
the derived authority to enter into a con- 
tract to alienate is vested in the mana- 
ger under the Hindu Law, but once the 
transaction has matured into a binding 
agreement, the case is really governed by 
the Indian Contract Act and its specific 
performance is governed by the Specific 
Relief Act. Courts have a discretion to 
refuse specific performance when they are 
satished that the case is not afit and pro- 
per one in which such performance should 
be ordered. Obviously if ib were estab- 
lished that there was no legal necessity 
for transfer or that it was not for the 
benefi of the minors concerned the Court 
would decline to enforce if specifically. 
But where the contrary is the case and 
it has been affirmatively established that 
legal necessity existed or that it was for 
the benefit of the family, it is difficult 
to hold that the contract can be avoided 
simply because the Court has only passed 
a decree which has not yet been fully 
executed. 

I may also like to add that I am not 
prepared to accept the contention urged 
on behalf of the respondenis that ihe 
minor Go-parcener has no locus standi to 
raise objections because there is a decree 
outstanding against him in which he had 
been impleaded under the guardianship 
of his elder brother and which has not 
yet been formally set aside. Section 44, 
Evidence Act, has no application to such 
a case, If the minor was not in reality 
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properly represented in that suit then he 
was not a party to that judgment and it 
cannot stand in ‘his way. The mere fact 
that he has not yet brought a suit to have 
16 set aside does not debar him from 
raising the same objection as a defendant 
in the present suit. J, therefore, agree 
that the appeal should be dismissed. 

By the Court.—The order of the Court is 
that the appeal is dismissed with costs. 

N. Appeal dismissed. 


— m 


LAHORE HIGH COURT 
Civil ee No. 165 of 
193: 


April 20, 1934 
Tux CHAND AND Jat LAL, JJ. 
Tus GOVERNMEN I ADVOCATE, 
PUNJAB -PETITIONER 
vETSUS 
SHAMSHER ALI—P.uaIntTirr— 

RESPONDENT 
Civil Procedure Code (Act V of 1803), O. XXXITIT, 
r.10—Pauper appeal partly accepted— Government 
whether entitled to full couri-fees, . 
The Government is entitled under O. XXXHI, 
r. 10, Civil Procedure [Code, to the full amount of 
the court-fee which was payable on the memorandum 
ofthe appealif the appellant:had not been allowed 
to appeal in forma pauperis even if the appeal is not 

accepted in full, 


Petition of the Government Advo- 
cate, Punjab, under ss. 15l and 152 
of the Civil Procedure Code, for amend- 
ment of this Cowt’s decree, dated May 16, 
1929, in Civil Appeal No. 833 of 1925 
passed by Mr. Justice Zafar Ali and Mr. 
Justice Jai Lal. 

Diwan Ram Lal, for the Petitioner. 

Jai Lal, J - The respondent Shamsher Ali 
instituted a suib for damages for Rs. 10,000 
in forma pauperis against Rajindar Singh 
and obtained a decree for Rs. 500 in the 
trial Court. He- appealed to this Court 
in forma pauperis and claimed that the 
decree of the trial Court should have been 
for the full amount of his claim, 2. e., 
Rs. 10,000. This appeal was partially 
accepted by this Court and the amount 
awarded to him by the trial .Court was 
enhanced to Rs. 1,000 with proportionate 
costs. 

In the decree sheet prepared in this 
Court, however, a note was added that 
the amount recoverable by the Government 
on account of court-fee stamp on the 
memorandum of appeal to this Court is 
Rs. 37-890 which apparently has been 
calculated on Rs. 1,000. But the Govern- 
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ment is entitled under O. XXXIII, 
r. 10, to the full amount :of the 
court-fee which was payable .:on the 
memorandum of the appeal if the appellant 
had not been allowed to appeal in forma 
pauperis, and the subject-matter of the 
appeal being Rs. 9,500, it was on this 
amount that court-fee stamp would 
ordinarily have been leviable 
from the appellant. Consequently, the 
note made in the decree sheet of this 
Court that Rs. 37-8-0 only is recoverable by 
the Government on account of the court- 
fee stamp in the Appellate Court is 
wrong and must be corrected. Instead 
of “Rs. 37-8-0" we direct that the following 
words be added:—‘‘The amount equal to 
court-fee stamp on Rs. 9,500”. 

No order as to costs of this petition. 

D. Decree amended. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 972 of 1932 
February 13, 1934 
SULAIMAN, C. J. AND MUKEBJI, J. 
KHIEDAN AHIR AND aNoTHER—PLAINTIFFS 
— APPELLANTS 
VETSUS 
RAM REKHA PANDIN—Isr Party 
AND OTHERS—2ND Party — DEFENDANTS 
—RESPONDENTS 
Agra Preemption Act (XI of 1922), ss 19,17 (2) 
—Defendant getting same footingas plaintiff after 
trial Court's decree—Plaintiff's right of pre-emption 
if lost—Actual price not ascertainable—Court's duty 

—Market value, how ascertained, 

The principle of s 19, Agra Preemption Act, is 
that ifonce a pre-emption decree has been passed 
by the trial Court even if the plaintiff ceased to be 
a co-sharer after that decree and even though that 
decree has not yet become tinal, his right of pre- 
‘emption cannot be lost. If then the plaintiff's right 
of pre-emption cannot be affected even though he 
ceases to beaco-sharer after the passing of the first 
Court's decree his rights should not be lost merely 
because the defendant acquires a share and puts 
himself on the same footing as the plaintiff after 
the passing of the first Court's decree. Baldeo 
Misser v. Ram Lagan Shukul (1), applied. [p. 242, 
col. 2. 

In A suit when the Court is not satis- 
fied that the sale had taken placein lieu ofa cash 
payment only as alleged by the plaintiffs and does 
not accept the defendant's case that the transaction 
was a gift but finds that it was asale transacticn 
for consideration, it ought to ascertain the true 
value of the interest sold, When the actual price 
paid cannot be found, the Court has to proceed 
under s 17 (2) of the Pre-emption Act to ascertaia 
the market value of the property. The market 
value isthe net value of the property which is the 
subject of the transfer and not its gross value. 
The net value should be ascertained after deduct- 
ing only the rateable amounts of their liabilities 
under mortgages existing at the time of the sale if 
they cover other properties also, In order to 
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ascertain the net value of the property it is necsssary 
to find out the amounts due onthe previous mort- 
gages, if any. |p. 243, col. ).] 


S.C. A. froma decision of the Sub-Judge, 
Ghazipur, dated August 4, 1932. 

Mr. M. L. Agarwala, for the Appellants. 

Mr. K. Verma, for the Respondents. 

Judgment.—This is a plaintiffs’ 
appeal arising out of a suit for pre-emption. 
A rival suit was filed by a third claimant 
shortly after the present suit which was 
connected withthe suit out of which this 
appeal has arisen. The transaction was 
ostensibly, in the garb of a gift but the 
plaintiffs’ case was thatit was really a sale 
transaction. The trial Court found that the 
three plaintiffs had a preferential claim as 
ugainst the defendant vendee and that the 
transaction was in .reality a sale-deed. On 
March 31, 1932, the First Court accordingly 
decreed boththe suits giving the plaintiffs 
in the first suit, who are the appellants 
before us a decree for a one-third share each 
in the property in Mauza Shahabpur on pay- 
meut of Rs. 77-12-6 within two months of 
the date of the decree by each. It further 
provided that if any plaintiff made a default 
the other could pay the amount due from 
him withina further period of one month. 
The decree, however, omitted to provide 
what else wasto happen if such default 
took place, and did not say thatif the fur- 
ther amount was not deposited’ the whole 
suit should stand dismissed. A similar 
decree was passed in the other sult, but 
their claimant was also seeking to pre- 
empt properties other than the share in 
Shahabpur and he got a decree for both 
items. 4 


On April 29, 1932, the plaintiffs, who are 
appellants beforeus, depozited their share 
ofthe amount, namely, two-thirds, in the 
Government Treasury, and fulfilled the first 
condition laid down in the decree. In April, 
1932, appeals were preferred by the defend- 
ant in boththe suits in the Court of the 
District Judge. While these appeals were 
pending Sat Narain, the other claimant, 
appears to have presented a tender for the 
amount duefrom him in the Court of the 
trial Judge and got permission to deposit 
the amount in the Government Treasury. 
He, however, failed to deposit it on that 
day but deposited the amoumt on the fol- 
lowing day, namely, Junel, 1932. So far 
as the deposit was concerned, if was just too 
late by one day. The appeals were argued 
on July 6, 1932, and no ground was taken 
on behalf of the defendant that Sat Narain 


242 


had made any such default. Two days 
afterwards he filed an application before the 
District Judge alleging that as Sat Narain 
had made a default his suit should be dis- 
missed and that in consequence the claim 
of the present appellants as well should 
be dismissed. Sat Narain did not prefer 
any objection at all but the present appel- 
lants contested the application. The ob- 
jection has been over-ruled and the lower 
Appellate Court has allowed the appeals 
and dismissed both the suits for pre-emption 
on the main ground that by virtue of the 
default made by Sat Narain followed by 
the default of the present appellants the 
claim for pre-emption must be dismissed. 

The learned Counsel for the respondent 
has to concede that as the decree passed by 
the trial Court does not, in so many words, 
provide that the claim for pre-emption of the 
two-thirds share should stand dismissed if 
the present appellants made default after 
Sat Narain had made default, it cannot be 
urged that the claim must fail on the 
strength of the decree itself. He, has, 
however, strongly pressed the ground that 
the fact that Sat Narain made default has 
made the vendee a co-sharerin the village 
on thesame footing as the plaintiffs, and 
that accordingly, the claim for pre- 
emption cannot now be entertained. He 
asks us to takeinto account this extraneous 
circumstance which certainly took place 
after the passing of the first Court's decree. 


- Although at one time there was, before the 


passing of the Agra Pre-emption Act, some 
divergence of views as to whether events 
which took place after the trial Oourt’s 
decree should or should not be taken into 
account, it was laid down in a series of 
cases by the Special Bench under the old 
law that the loss of the plaintiff's right or 
the acquisition by the defendant of a fresh 
interest after the passing of the first Court's 
decree should not be taken into account 
by the Appellate Court. Obviously such a 
subsequent event cannot be considered 
unless fresh evidence isin the first instance 
admitted and the fact allowed to be either 
proved or asserted and admitted. In Baldeo 
Misser v. Ram Lagan Shukul (1), a Bench of 
this Court, relying on previous cases held that 
although it is incumbent upon the plaintiff 
ina suit for pre-emption to have a subsist- 
ing right on three crucial dates, namely, the 
date of the sale on which the cause of action 
arises, the date of the institution of the suit 
which would give him the status to sue and 


(1) 77 Ind. Oas. 694; AIR 1924 AIL 82; 45 A 709; 
91 A Ld 648, 


KHEDAN AHIR V, RAM PANDE 


15410 


the date of the. judgment of the Court of first 
instance when the rights of the parties are 
first to be adjudicated upon an Appellate 
Court should not take into account anything 
which may happen subsequent to the date 
of that judgment which, had it happened 
earlier, might have deprived the plain- 
tiff of the right to preempt. In that case 
the belief, that the plaintiff had ceased to 
be a co-sharer after the passing of the 
first Court’s decree, but before the Appellate 
Court passed a decree, was not allowed to 
be made a ground for the dismissal of the 
suit. ; 

This view finds considerable support 
from the scheme of the Agra Pre-emption 
Act. No doubt so far as voluntary trans- 
fers taken by a vendee after the institution 
of the suit are concerned, the recent amend- 
ment makes them ineffective. But so far 
as the loss of the plaintiff's interest is con- 
cerned, s. 19 makes it quite clear that the 
plaintiffs right of pre-emption would in no 
way be affected by any such loss occurring 
after the date of the first Court’s decree. 
The result is that if once a pre-emption decree 
has been passed by the trial Court even if 
the plaintiff ceased to be a co-sharer after 
that decree and even though that decree 
has not yet become final, his right of pre- 
emption cannot be lost. The section does 
not in express terms apply to the present 
case which has arisen owing to the defective 
form of the decree passed by the first Court. 
This is not a case where the interest of 
the plaintiff has been transferred or lost 
after the first Court’s decree but the case 
is where the plaintiff has lost his right of 
preference on account of the defendant 
acquiring a fresh status after the first 
Court’s decree. It seems to us that it will 
be in conformity with the rulings of the 
Special Bench under the old law and also 
in accordance with the spirit of the provi- 
gions contained in s. 19 to hold that if the 
plaintiff's right of pre-emption cannot be 
affected even though he ceases to be a co- 
sharer after the passing of the first Court's 
decree his rights should not be lost merely 
because the defendant acquires a share and 
puts himself on the same footing as the 
plaintiff after the passing of the first Court's 
decree. It would be anomalous to hold 
that the right is not lost when the plaintiff 
ceases to be a co-sharer and yet the right 
is lost if the plaintiff does not cease to be a 
co-sharer, but the defendant also becomes 
a co-sħarer. There is no other provision in 
the Act which conflicts with this view which 
as stated above, is in accordance with the 
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previous rulings. The Act has not only 
amended the old law but bas also consoli- 
dated it, and we therefore, think that the 
old view-on this point should be accepted 
as being correct even under the new Act. 
The Act does not expressly provide for such 
a case, but there ig at the same time no- 
thing in the Act which is inconsistent with 
it and we must, therefore, hold that the 
defendant, by acquiring a fresh status after 
the passing of the first Court’s decree, is 
not entitled to defeat the claim. 

As the defendant’s appeal against Sat 
Narain was allowed by the District Judge 
and no appeal has been preferred therefrom 
in this Court we cannot now give the pre- 
sent plaintiffs a decree for the whole share 
including that which might have gone to 
Sat Narain. Furthermore, the plaintiff 
had an opportunity of depositing the 
amount due from Sat Narain which they 
failed to do and they cannot have an op- 
portunity now to doso. At the same time 
the decree for two-third share in their favour 
cannot be said to become extinct because of 
Sat Narain’s default. Accepting that Sat 
Narain’s claim has been dismissed we must 
still hold that the plaintiffs are entitled to 
get their two-thirds share on depositing two- 
thirds of the amount. 

Curiously enough, both the Courts below 
have not examined the validity or other- 
wise of certain mortgages said to be exist- 
ing on this property nor have they ascer- 
tained definitely the exact amounts due 
under them on the date of the sale deed, 
but have left this question over for deter- 
mination in a redemption suit and yet they 
have deducted the whole of the amount 
alleged to be due on these mortgages from 
_the pre-emption money and allowed the 

plaintiffs to preempt property on payment 
of their share of the balance only. This 
is obviously unjust and unfair. The find- 
ing of the Court below that the gross value 
of the property sold was Rs. 2,000 is not 
enough when there are alleged to be certain 
encumbrances. When the Court below 
was not satisfied that the sale had taken 
place in lieu of a cash payment only as 
alleged by the plaintiff and did not accept 


the defendant’s case that the transaction 


was a gift but found that it was a sale 
transaction for consideration it ought to 
have gone to ascertain the true value of 
the interest sold. When the actual price 
paid cannot be found the Court has to pro- 
ceed under s. .17 (2) of the Pre-emption Act, 
to ascertain the market value of the prop- 
erty. The market value there is the net 
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value of the property which is the subject of 
the transfer and notits gross value. The 
net value should be ascertained after de- 
ducting only the rateable amounts of their 
liabilities under mortgages existing at the 
time of the sale if they cover other proper- 
ties also. In order to ascertain the net 
value of the property it is necessary to find 
out the amounts due on the previous mort- 
gages, if any. This question has not been 
gone into by the Courts below and we are 
not sure whether both the parties have led 
all the evidence which would be necessary. 
Accordingly, before disposing of the appeal 
we send down the following issue for deter- 
mination: 

“What was the net value of two-thirds of the share 
sold under the sale-deed, dated July 15, 1930, in 
Shahabpur after deducting the rateable shares of the 
mortgage liabilities of the properties as they existed 
onthe date of the sale?" 

We allow three months’ time for return 
of the findings, and parties will be allowed 
to adduce fresh evidence. On return of 
the findings, ten days will be allowed for 


objections. ; 
D. Order accordingly. 


Pc, 


LAHORE HIGH COURT 
First Oivil Appeal No. 1730 of 1926 
March 23, 1934 
ADDISON AND MONROE, Jd. 
NIZAM DIN KHAN AND OTHERS— 
PLAINTIFFS—APPELLANTS 

i versus 
RASHID ALI KHAN AND OTHERS— 
DEFENDANTS——RESPONDENTS 

Adverse possession—Principle that mortgagee in 
possession cannot convert possession into adverse 
possession by asserting ownership under invalid title, 
if can be extended to mortgagee not in possession— 
Custom (Punjab) —Succession—Jhajjar N awab family, 
whether governed in matters of succession by Muham- 
madan Law, ; 

A mortgagee in possession as such, cannot, by 
merely asserting possession as owner under an in- 
valid sale convert his possession into adverse 
possession so as to prescribe for a title under the 
Limitation Act. The principle cannot "be allowed to 
extend to acase where the mortgagee is not actually 
in possession atthe date of the sale to him but 
acquires possession as the result of the sale. 

Held, that the descendants of the Jhajjar Nawab's 
family were governed inthe matter of succession 
by Muhammadan Law and not by custom as to 
apply the doctrine of representation. 

F. C. A. from the decree of the First Class 
Sub-Judge, Ludhiana, dated May 18, 1926. 

Messrs. Badri Das, Achhru Ram and. 
Vishnu Datt, for the Appellants. 

Messrs. J. N. Aggarwal, M. C. Mahajan,’ 
Jalal Din, Asa Ram and Yashpal Gandhi, 


for the Respondents. 
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Monroe, J.—These appeals (Nos: 1730 
of- 1926 and £06 of 1927) arise from two 
suits brought by the plaintiffs for the 
possession of Iwo properties in Ludhiana 
known respectively as kolhibagh- and serai. 
Both suits were instituted on November 19, 
1923 and were dismissed by the Subordi- 
nate Judge, First Class, Ludhiana, by de- 
creer, dated May 18, 1926. 

Two important issues ave raised in the 
appeals, the first whether the plaintiffs are 
governed by custom the second whether the 
suits are barred by limitation. For the deter- 
mination of the first Issue, it is necessary to 
consider the history of the plaintiffs’ fami- 
Jy, and this I shall do shortly, before set- 
ting out the dealings with the two pro- 
perties, which have given rise to these 
suits, 

Nawab Ali Muhammad Khan owned 
both the properties in dispute; he died on 
May 29; 1891, leaving a widow who died on 
February 2, 1893, a son, Muhammad Fiaz 
Ali Khan, who died on July 5, 1893, and 
two grandsons, children of his deceased son, 
Muhammad J iazuddin Khan (died on 
July 4, 1883), namely, Qutabuddin Khan, 
who was born on September 11, 188], and 
died in 1901 and Nizamuddin Khan, plaint- 
iff No. 1, who was born on July 4, 1883: 
Qutabuddin Khan left two sons Shajauddin 
Khan and Fiazuddin Khan, plaintiffs 
Nos. 2 and. 3; Muhammad Fiaz Ali Khan 


` left only a daughter, Afusammat Akbarun-. 


nisa Begam, who has been named as a 
defendant. The plaintiffs are descendants 
of Nawab Nijabat Ali Khan to whom the 
Jhajjar territory was given after the treaty 
of. Sirji Anjengaon. The history of the 
‘Jhajjar Nawab’s family is set out in the 
Punjab District Gazétteer, Vol. III-A, 
Rohtak District, 1910, from which I take 
the following statements: “The family 
claims tó be Bharaich Pathans, a tribe 
whose original location was in the neigh- 
bourhvod of Pishin and Kandahar, Lut 
who generally made or found a way out 
into the Uusufazai country. Mustafa Khan, 
the grandfather of the first Nawab of the 
house came to India in Muhammad Shah’s 
reign (1719—1740) and took seivice with the 
Governor of Bengal: he was killed fighting 
at Azimabad (Patna), his son Murtaza 
Khan succeeded to the command of the 
troop and latter having taken service with 
the Bengal Army, was killed fighting 
against Jaypur; his son Nijabat Ali 
Khan succeeded as leader of the troop, 
fought on the side of the British against 
the Mahrattas and was rewarded by the 
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gift of the Jbajjar territory, Nijabat Ali 
Khan continued to reside at Dehli and left 
the management of his new estate to his 
son Tias Muhammad Khan; one of the 
sons of Faiz Muhammad Khan, was Ali 
Muhammad Khan already mentioned as 
owner of the propertties in dispute inthe 
mutiny; the reigniag Nawab was disloyal 
was tried and hanged and all the depen- 
dants and members of his family received 
small pensions and were transferred to 
Ludhiana and Lahore. It was at Ludhiana 
that the branch of the family with which 
I am nov concerned took up their resi- 
dence. 

There can be no doubt, nor indeed, is 
it disputed that the family is Muhamma- 
dan and that their Afghan ancestors were 
governed by Muhammadan Law: but the 
plaintifs allege that at some time since 
their ancestors left Afghanistan their per- 
sonal law has been affected by custom, the 
nature of which, I shall discuss later. I 
proceed, first, to consider the issue, whether 
the plaintiffs’ claim is barred by limita- 
tion, and for this purpose J must assume 
that a part of the law of inheritance 
affecting them is as they allege it to be. 

The kothibagh. This property was mort- 
gaged with possession on February 9, 1889, 
by Ali Muhammad Khan and iaz Ali 
Khan to Muhammad Zulfikar Ali Khan 
and Muhammad Yusaf Ali Khan for 
Rs. 12,000. Though the mortgage was ex- 
pressed to be with possession, {here was no 
mutation and after the death of Ali Mu- 
hammad Khan (died May 29, 1891), there 
was a mutation from his name in two 
shares, one to Muhammad Fiag Khan 
and oneto Qutabuddin Khan and Niza- 
muddin Khan minor sons of Fiazuddin 
Khat in equal shares as authorised by 
order of the Naib Tahsildar dated June 1, 
1892 (Ex. P. 14). 

By asaledeed, Ex. 0-16, dated April 2, 
1893, Muhammad Fiaz Ali Khan purport- 
ing to act for himself and as guardian 
of Qutabuddin Khan and Nizamaddin 
Khan, minors, sold his property, excluding 
a mosque, for Rs. 16,000 to Muhammad 
Zulfkar Ali Khan and Muhammad Yusuf 
Ali Khan, whose successors-in-tille the con» 
testing defendants-respondents are. The 
sale deed refersto the mortgage, on which 
at the date of the sale the ‘sum of 
lis. 11,639 was due and the priée was 
satisfied by a credit for this sunt’and a 
payment of Rs. 4,361 in cash. 

The mutation was effected on April 24, 
1834 (Ex. P-18): the then existing entry in 
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the jamabandt showed the owners as 
Muhammad Fiaz Ali Khan one share and 
Qutabuddin Khan and Nizamuddin Khan 
one share and that the proprietors were 
In possession and the entries concerning 
ownership and possession in favour of the 
purchasers were duly authorised; the mos- 
que being excluded. After thə death of 
Muhammad Fiaz Khan on July 5, 1898, 
mutation was made in respect of the 
mosque at the instance of Nizamuddin 
Khan inthe names of Musammat Akbar- 
unnisa Begum, daughter of Muhammad 
Fiaz Ali Khan and Quitabuddin and 
Nizamuddin (Ex. D-34). 

The Serai.—By a mortgage deed of the 
September 30, 1889, Ali Muhammad Khan 
and Muhammad Fiaz Ali Khan mortgaged 
this property with possession to Prabh 
Dayal and Ghisu Mal to secure Rs. 4,000 
(fix. D-18) a rent deed was executed by 
the morlgagors. By a deed of further mort- 
gage of July 22, 1592, Muhammad Tiaz 
Ali Khan again mortgaged ths property 
to the same mortgagees to secure Rs. 1,300, 
(Ex. D-20), These mortgages were redeem- 
ed on March 30, 1893 as appears by en- 
dorsement on them. On March 30, 1:93, 
Muhammad Fiaz Ali Khan purporting to 
act for himself and as guardian of Qatabud- 
din Khan and Nizamuddin Khan, sold the 
property to Muhammad Znlfikar Ali Khan 
and Muhammad Yusif Ali Khan for 
Rs. 12,000 the sale deed is Ex. D-2. Mu- 
tation was effected on April 24, 1891, and 
the entry in the jamabandi shows that at 
the date of sale, the owners were Muham- 
mad I"iaz Ali Khan, one share and Qutab- 
nddin Khan and Nizamuddin Khan, one 
share and that the proprietors were in 
possession, 

Since the date ofthe sale of these two 
properties and, particularly, in the few 
years preceding the institution of the suit 
there have been many transactions relating 
to them; ib is, however, unnecessary to 
discuss them: it is sufficient to state that 
all the persons claiming under the origi- 
nal purchasers are admittedly pariies to 
the suit. The defendants’ case is that 
they and their predecessors have been 
in possession of the property adversely to 
the plaintiffs for more than twelve years, 
sincs the attaining of majority by Niza- 
muddin and Qutabuddin Khan against 
this the plaintiffs say that both properties 
were subject to mortgages with possession 
created by their ancestor Ali Muhammad 
Khan, that on the death of Ali Muham- 
mad Khan, the property descended to his 
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surviving son and histwo grandsons, that 
the sale by the uncle is void ng to the 
share of the grandsons and they ars 
entitled to redeem one-half of the property 
as if no sale had taken place. The con- 
tention is that the defendants’ possession 
is forthe purpose of this claim referable 
to the mortgages which subsisted on the 
properties and thit time would not com- 
mence to ran solong as the plaintiffs are 
not entitled to demand actual possession. 
In considering their arguments it is es- 
sential to remember that the pur- 
chaser under the sale-deeds obtained pos- 
session as a result of the sale and did not 
merely continue in possession which they 
had already obtained as mortgagees or 
transferees ofa mortgage. The proposition 
stated in the head-note to Avriyaputhira 
Padayachiv. Muthu Kumara (1) that a mort- 
gagee in possession as such, cannot by 
merely asserting possession as owner under 
an invalid sale convert his possession into 
adverse possession so as to prescribe for a 
title under the Limitation Act seems to he 
well established and many cases were cited 
to us which illustrate this rule, It is unne- 
cessary to set out all these authorities but 
I mav mention Muhammad IIussain v. 
Mul Chand (2), Bakha Singh v. Ram Narain 
Singh (3), Khairaj Mal v. Daim (4) and 
Mata Din v. Ahmad Ali (5). 

The proposition to which I have referred 
does not secem to me to apply to the facts 
of the Serai property. The mortgages on 
it were redeemed before the sale took place 
by a person who was entitled to redeem 
them, nor as the result of redemption was 
there any charge in the possession: the pur- 
chasers as a result of thesale, which was 
void in respect of one-half of the property, 
(the defendants did noi seriously contest 
the invalidity of the sale if the minors were 
entitled to an interest), obtained possession; 
this possession was obtained not from the 
mortgagees, but from a person who was 
the owner of one-half of the property and 
may, so far as the sale is concerned, be re- 
garded as a trespasser in respect of the 


(1) 15 Ind. Oaa, 313; AI R 1914 Mad, 499; 37 M 
423: 12M L T425; 23 ML J 339; (19127) M W N 


854. 

(2)27 A 395; A WN 1905, 4. 

(3) 8) Ind, (as. 935; Al R1925 All. 133; 47 A 
73:22 ALJ 905;L R5 AGSL Civ. 

(4) 32 0. 2938; 32 I A 23:9 OG W N 201: 
2 ALJ 7); TBom. LR1; 1 Cld 88; 8 Sar. 734 


P 0). 

PS3 Ind. Oas. 976; 31 A 218: 391 A49; 16 O 
W N33: lt M LTIS: (1912) M W N 183: 9 A 
L J215; 15 CL J 270;14 Bom, L R192; 15 O 049; 
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other half, I can find no reason for hold- 
ing that this possession was not adverse. 
Between the two cases there is a distinction: 
the purchasers were entire strangers to the 
serai property before the purchase of the 
kothibagh property they were mortgagees, 
who were entitled to possession under their 
mortgage, but were not in fact in posses- 
sion. The general proposition which I have 
quoted above, does not in terms apply: but 
the question is whether the principle which 
underlies it allows of its extension to a case 
where the mortgagee is not actually in pos- 
gession at the date of the sale to him but 
acquires possession as the result of the sale. 

The learned Counsel for both parties cited 
many authorities but their exhaustive re- 
searches have brought no case to light, 
which affords any direct assistance in 
answering this question. An ` examination 
of the cases cited shows that emphasis has 
throughout beenlaid on the nature of the 
initial possession and there is nothing in 
any of these to support an extension of the 
principle. The possession of the defendants 
and their predecessors cannot reasonably, 
in my opinion, be attributed to their rights 
under the previously existing mortgage 
and if they took possession under the sale 
deed, their possession has been adverse 
to the plaintiffs and their predecessors 
throughout the whole period. 

I would hold, therefore, that these suits 
are barred by time. I now turn to consider 
the second issus, which has been argued 
before us. The necessity for a decision 
onit arises only if the conclusions at 
which I have arrived on the question of 
limitation are wrong. The defendants 
claimed that under Muhammadan Law, 
Nizamuddin Khan and Qutabuddin Khan 
took no interest in the estate of Ali Muham- 
mad Khan their grandfather, there being 
under that law nc theory of representation 
of a son who has predeceased his father. 
It is not contended that if Muhammadan 
Law applied, the plaintiffs took no interest 
in the properties insuit but they say that 
in this respect their family does not follow 
Muhammadan law and that a custom 
is applicable under which there is re- 
presentation of a deceased son. 

One of the difficulties in following 
the plaintiffs’ case on this point has been to 
ascertain what kind of custom, this custom 
is. In the plaint it is stated that the 
plaintifs with Fiazguddin Khan are 
representatives of the mortgagor and the 
only reference to custom is a statement 
that Musammat Akbarunnisa Begum, 
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‘daughter of Muhammad Fiaz Ali Khan 
has no right in the property according to 
family custom. The written statement of 
Muhammad Ihsan Ali Khan objects that 
the plaintiffs have not shown under what 
law they are entitled. Nizamuddin in 
his opening statement to the Court 


sald— 

“In matters of succession we do not follow Muham- 
madan Law. We follow agricultural custom generally 
* * * We live by political pensions. ‘We own 


no culturable lands, Other plaintiffs, my brother's 
sons own lands. Now these belong to their 
mother.” 


I may note that Nizamuddin did not 
give evidence on his own behalf and it 
was not therefore possible to discover 
what he meant by his statement: “We 
follow agricultural custom generally.” 
Learned Counsel for the plaintiffs found it 
necessary to be more precise iu his 
argument before us and the custom al- 
leged by him to apply is that of the tribe 
Baraich Afghan. The history of this 
branch of the family does not suggest any 
connection with agriculture; the plaintiffs’ 
earlier ancestors were warriors and as I 
have set out above, they are the descend- 
ants of the ruler of an Indian State. It 
has not been shown to us that this branch. 
of the family were at any time agri- 
culturists, nor that the tribe Baraich 
Afghan, if there is such a tribe, is asa 
whole governed by any law or custom 
other than Muhammadan Law, which has 
always been strictly observed in Afghanis- 
tan, The evidence which has been pro- 
duced by the plaintiffs to establish the 
custom which they allege goes to show 
that the inhabitants of a tract of country 
at Baraich in Patiala State follow custom 
in relation to representation of a deceased 
son and in the succession of females; and 
the plaintiffs claim that an ancestor 
settled at Baraich. Now in the first place, 
as the learned Subordinate Judge has 
said in his judgment, the plaintiffs have 
not been able to prove that they hold at 
present or ever held in the past any 
landed property at Baraich or anywhere 
else: property in suit is an urban im- 
movable property and was admittedly 
acquired by their family after their ar- 
rival at Ludhiana. In the second place, 
the evidence produced is not satisfactory: 
not one of the eleven instances put for- 
ward is supported by any documentary 
evidence; the witnesses cite instances, in 
many cases admitting that they have no 
personal knowledge and it is interesting 
to note that where questions were put 
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to them on other matters in which Mu- 
hammadan Law is frequently found to 
be modified by custom, as for example, 
guardianship of minors, they are found 
to have no knowledge. Further, again to 
quote the judgment of the learned Sub- 
ordinate Judge, the plaintifis have not 
been able to produce a single instance 
of their own family relating to the alleged 
special custom, either oral or judicial it 
would be, perhaps, better to say their 
own branch of the family—forsome of 
the instances relate to their relations—but 
because some branches of the family may 
have settled in village communities and 
have become subject to custom, it is not 
a necessary inference that the plaintiffs’ 
branch have acted in the same way. At 
the close of his reply the learned Counsel 
again defined the custom, the sustom of 
Pathans who are connected with Baraich 
in Patiala, As I have already stated, no 
connection of the kind has been proved 
and the only link between the appellants’ 
family and Baraich is that they claim to 
be Baraich Pathans or Afghans; but this 
does not connect them with Baraich in 
Patiala, but only witha place in Afgha- 
nistan called Baraich, which gave its 
name toa village in Patiala where members 
of a family whose original home was in 
Afghanistan settled. A custom, which on 
the,record has in turn been described as: 
(1), general agricultural custom; (2) tribal 
custom of Baraich Afghans, (3) the custom 
of Pathans who are connected with Baraich 
in Patiala, and (4) family custom, is 
lacking in certainty: the evidence produced 
by the plaintiffs tends only to show that 
there is some form of agricultural custom 
in the District round Baraich in Patiala 
but fails to connect the plaintiffs with it. 
The defendants meet the case put for- 
ward by the plaintiffs by the assertion 
that no instance of descent according to 
custom in the plaintiffs’ family has been 
established and they have produced evi- 
dence to show that the plaintiffs’ family 
is governed by Muhammadan Law. This 
evidence consists, in the first place, of the 
records in four suits relating to the 
succession to property of members of the 
plaintiffs’ family. The pedigree table given 
at pp. 151 and 152 of the first volume 
of the paper book shows the descent of 
the plaintiff and of the persons concerned 
in the suits from the common ancestor, 
Nawab Murtza Khan. 

No.1. The plaint in this suit is Ex. D-158 
and the-judgment dated October 14, 1878, 
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is Ex. D-165. The suit was brought for 
partition of the property of Muhammad 
Dilawar Ali Khan by his brother Moham- 
mad Yukub Ali Khan: the plaint stated that 
according to Muhammadan Law, four 
persons were entitled to succeed, namely, the 
widow, the plaintiff as brother, another bro- 
ther and asister. The deceased had a bro- 
ther Nawab Mohammad Asad Ali Khan who 
pre-deceased him leaving ason, Nawab Jafar 
Ali Khan who was ignored in the succession. 
The issue fought related to dower and a 
custom contrary to Muhammadan Law set 
up by the plaintiff was held to be not 
established. 

No. 2. Amended plaint, Ex. D-147, judg- 
ment of the trial Court dated October 24, 
1876; of Appellate Oourt dated June 24, 
1877, Ex. D-57, The claim was by Muham- 
mad Sarfraz Ali Khan for recovery of his 
share of his father’s heritage which had 
descended to his deceased step-mother. He 
claimed according to Muhammadan Law 
and family custom and set up‘a family 
custom under which a step-son succeeded 
his step-mother; the trial Court held 
against the custom and declared tbat 
partition should be effected according to 
Muhammadan Law. On appeal the judg- 
ment was upheld, “the point being 
undoubtedly established in favour of de- 
fendant.” 

Plaintiffs’ Ex. D-166, Compromise and 
Order of November 27, 1867, D-171: Musam- 
mat Mehr Afrozulnisa Begum sued to 
recover her share of the property left by 
Vusammat Ishrat Mahal, her mother ac- 
cording to Muhammadan Law. It was not 
contended that Muhammadan Law applied; 
the defence was” that the deceased had 
given property to the extent of their shares 
to her daughters according to Muham- 
madan Law, The suit was compromised, 
a payment of Rs. 3,400 being made to the 
plaintiff, and an order giving effect to the 
compromise was made. 

Three further instances of succession 
have been relied on by the defendants: 
(1) On the death of Amirulnisa Begam, 
widow of Nawab Ali Muhammad Khan, 
her arrears of pension were given to 
Muhammad Fiaz Ali Khan alone; (2) On 
the death of Muhammad Fiaz Ali Khan 
his arrears of pension were given to his 
daughter Musammat Akbarulnisa; (3) On 
the death of Muhammad Fiaz Ali Khan 
the mosque which had been excluded from 
the sale as mentioned above was mutated 
in the names of Musammat Akbarulnisa 
Begam, his daughter, and Qntabuddin 
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and Nizamuddin; the mutation entry was 
verified by Nizamuddin ou June 14, 1900, 
(Ex. D-34). 

This evidence has been produced parti- 
cularly to meet the claim that the plaintiffs 
family is governed ty family custom. 
Further evidence has been produced to 
meet the more general allegations of 
custom; three cases of descent among 
Pathan residents of Ludhiana according to 
Muhammadan Law: (1) a mutation, a 
copy of the proceedings which is given in 
Ex. D-141; (2) a judgment of this Court 
in case No. 3155 of 1915 (Ex. D-139) in 
which Budhu Mal v, Gulab (6), Nathu v. 
Rafig Muhammad (7), Sultan Bibi v. Ghu- 
lam Haidar (8) and Rahmat Ali Khan v. 
Babu Juhra (9), werereferred to as good 
authorities for the proposition that non- 
agricultural Pathans in the Punjab are 
governed in matters of jnheritance by 
Muhammadan Law; (3) a judgment of 
Mr. Jagan Nath, Subordinate Judge at 
Ta eng in Civil Suit No. 74-99 of 1922- 

For the defence there were produced 
four witnesses on the question, three in- 
habitants of Baraich and the fourth a 
son of the ex-Nawab of Lahore: their 
evidence, whatever be its value. goes 10 
support the defendants’ case, The solitary 
instance of descent according to the custom 
alleged by the plaintiffs which is establish- 
ed by the evidence is that now in dispute, 
namely, the fact that on the death of 
Nawab Ali Muhammad Khan, Nizamuddin 
Khan and Qutabuddin Khan succeeded 
along with Muhammad Fiaz Ali Khan. In 
my opinion the plaintiffs have failed to 
prove that they are in the matter of suc- 
cession governed by custom. After so 
many years there is no one except Nizam- 
uddin who could now explain why the 
mutation on his grandfather's death was 
made as it was: he though then a minor, 
knew, as is established by documentary 
evidence, of the sales now in dispute; but 
he has avoided cross-examination by not 
appearing asa witness. It seems to me 
that the nebulous custom alleged was 
brought into being for the purposes of 
this suit, when by some unfortunate 
chance the mutations came to light and 
property having been developed and be- 
come more valuable the greed of the 


plaintiffs was aroused. {It was no z 
(6) 36 P R1899, Bor SUB 
(7) 20 Ind Cas. 207. 
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gested in arguments that by the mutations 
any interest, in the property was trans- 
ferred to Nizamuddin and Qutabuddin. 
In my opinion, it has not been shown that 
they have now, or had at any time any 
interest in the property in suit. The learn- 
ed Senior Suberdinate Judge also held 
that by their acquiescence in permitting 
the development of the property without 
any objection during a series of years the 
plaintiffs were estopped from asserting 
their rignots. I do not find it necessary 
to consider this issue in view of my 
decision on the question cf custom. 

For the reasons given above, I would 
dismiss both these appeals with costs. 

Addison, J. —I agree. 

D, Appeals dismissed. 


LAHORE HIGH GOURT 
Second Civil Appeal No. 895 of 1933 
December 21, 1933 
Barbs, J. 
GANGA RAM AND ofanes—DerEenDANts— 
APPELLANTS 
VETSUS 

JAGU AND ANOTAER — PLAINTIPPs— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXXII, 
r. 7, s, 96—Pleader duly authorised signing 
application that Court should decide case as arbitra- 
tor—Minority of defendants stated—Court accepting 
the application—Sanction of Court, if can be 
presumed-— Agreement to accept decision of Court as 
final as that of arbitrator—Appeal from decision, 
whether lies, 

Where an application requesting that the Court 
should decide the case asan arbitrator was signed 
bythe Pleaders of the parties duly authorised to 
compromise, make a reference to arbitration,and so 
forth and the fact that some of the defendants 
were minors was clearly stated, that it was also 
atated thatthe procedure suggested in the applica- 
tion was for their benefit ; 

Held, that the Court, when if adopted the proce- 
dure, approved of it in respect ofthe minors also 
and the sanction of the Court must be presumed 
from the acceptance of the application, 

Where the parties agreed to accept the decision 
of the Court asthat ofan arbitrator and raised no 
objection to it there would be no right of appeal. 
An agreement tonccept the decision asthatof an 
arbitrator withontany objection implies that the 
decision was to be accepted as final. h 

S. C. A. from the decree of the Senior 
Sub-Judge, Dharamsala, dated March 14, 
1933. l 
Mr. Fakir Chand, for the Appellants, 

Mr. Achhru Ram, for the Respondents. 

Judgment.—During the pendency of 
this suit, the parties made an application to 
the Court on April 27, 1932, requesting 
that the Court should decide the case 
after local inspection and local in- 
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quiry and that in that event they 
would accept the decision of the 
Court as ihat of an arbitrator without 


any objection. The Court did accordingly 
and decreed the suit. From this decision 
the defendants appealed to the Senior 
Subordinate Judge and the learned Judge, 
relying on Nidamarthi Mukkanti v. T. 
Ramayya (1) and Sita Nath v. Baikuntha 
Nath (2), has held that the decree of the 
trial Court was, in the circumstances, 
tantamount to a consent decree and no 
appeal was competent. From this decision, 
the defendants have preferred a second 
appeal. . 

The learned Counsel for the appellants 
eontended that a party cannot be deprived 
of his right of appeal in the absence of 
any clear agreement to that effect, that 
all the parties had not signed the ap- 
plication, dated April 27, 1932, that some 
of the defendants were minors, and that 
the Court had not given any sanction for 
the procedure, so far as they were con- 
cerned as contemplated by O. XXXII, 
r. 7, Civil Procedure Code. In support 
of this contention, he relied mainly on 
Sankara Narayana Pillai v. Ramaswamiah 
Pillai (8) and Ganesh v. Mulchand (4). It 
appears, however, that the application, 
dated April 27,1932, was signed by the 
Pleaders of the parties and the learned 
Counsel admitted that they were duly 
authorised to compromise, make a reference 
to arbitration, and so forth. In ths ap- 
plication, the fact that some of the defend- 
ants were minors was clearly stated, that 
it was also stated that the procedure 
suggested in the application was for their 
benefit. In the circumstances it would 
be, I think, only reasonable to hold that 
the Court, when it adopted the proce- 
dure, approved of it in respect of the 
minors also. The contention that the ap- 
plication was not assented to by all the par- 
ties concerned and that it was invalid at 
least so far as the minors are concerned, 
does not, therefore, appear to have force. 
As regards the right to appeal, although 
it was not expressly given up, the parties 
agreed to accept the decision of the Court 
as that of an arbitrator and raised no 
objection to it, and in such circumstances, 
it would appear, even from Sankara 

{\) 26 M 76. 

(2) 9 Ind. Cas. 296; 38 C 421. 


(3) 72 Ind, Oas.149; A I R 1923 Mad. 414; 47 M 
39: 44ML J 258; 17 L W303; (1923) M W N 
54 


K 15 Ind, Oas. 161; 95 P RINA 159 P W R 
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Narayana Piliai v. Ramaswamiah Pillai 
(3), (see remarks at the bottom of p. 44 of 
47 Mad.) on which the learned Counsel 
has relied, that there would be no right 
of appeal. I think, an agreement to 
accept the decision as that of an arbitrator 
without any objection, implies that the 
decision was to be accepted as final and 
there was to ba no right of appeal to 
another forum. 

T, therefore, see no good reason to 
dissent from the view taken by the learned 
Senior Subordinate Judge and dismiss the 
appeal but, inview of all the circumstances, 
leave the parties to bear their costs. 

D. Appeal dismissed. 


Cn eaten eal 


RANGOON HIGH COURT 
First Civil Appeal No. 20 of 1934 
July 16, 1934 
Ba U ano Mackney, JJ. 
MAUNG PO LU— APPELLANT 
VETSUS 

BANK or CHETTINAD-—RESPONDENT 

Civil Procedure Code (Act V of 19(8), s,641— 
Private agreement—Deerce dependent on agreemeni— 
Particular properties transferred to one of them— 
Transfer is private though embodied in decree— 
Transfer of Property Act (1V of 1882), s. 4l— Minule © 
inquiries by transferee-—Inability to find out want of 
power to transfer of transferor—Absence of clue as 
to stranger's claim—Transferee, if acts in good 
faith—Court Fees Act (VII of 1870), s.7 (v)—Suit 
for possession of paddy lands —Court-fee payable. 
_ Where the form whicha decree took was entirely 
dependent on the agreement of the parties and it 
was by agreement between them that certain parbi- 
cular properties were transferred to one of 


them ; | | 
Held, that the transfer was definitely a private 

transfer though embodied in a decree of the Court. 
Where it appeared that the transferee, however 


minute his enquiries might have been, would not 
have found any reason to believe that transferor 
was not fully empowered to make the mortgage, 


and there is noclueto suggest that a stranger laid 
any claim to the property which was being mort- 
gaged, then the mortgagee cannot be said to have 
been not acting in good faith. 

Court-fee for a suit for possession of paddy lands 


ja tobe paid on five times the land revenue due cn 


the fields. [p. 252, col. 2 | 

F.C. A. from the decree of the District 
Court, Tharrawaddy, in O. R. No. 44 of 
1933. 

Mr. Zeya, for the Appellant. 

Mr. Anklesaria,for the Respondent. 

Mackney, J.—'The appellant, Maung 
Po Lu, is the son of U Sit Kauk and Daw 
Hla Win. U Sit Kauk pre-deceased his wife, 
and after the death of Daw Hla Win, by 
an award dated August 23,1919, Maung 
Po Lu received certain property in settle- 
ment of his claim to a quarter share of 
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the estate of his parents. The rest of the 
estate remained in the hands of his sister, 
Ma Kyin Sein, and included the shares of 
another sister, Ma Lwan and ofa brother, 
Maung Hla Shwe. Ma Kyin Sein was in 
entire control of the property. She launch- 
ed out in extensive business, made pro- 
fits,and acquired fresh property. About 
the year 1925 Maung Hla Shwe died. He 
could not have been more than 14 or 15 
years of age at that time. In 1927 Ma 
Lwan applied for leave to sue in forma 
pauperis for administration of the estate 
of Daw Hla Win, and for her share. 
During the pendency of that matter, Ma 
Lwan and Ma Kyin Sein agreed to refer 
the matter in dispute to arbitration. The 
-arbitrators awarded Ma Lwan a certain 
amount of property, and Ma Lwan's ap- 
plication to the Court was dismissed. 
She subsequently filed a suit toset aside 
the award, but that suit also was dismissed. 
In her application to the Oourt for leave 
to sue as a pauper, (Civil Miscellaneous 
No. 88 of 1927), Ma Lwan had also claimed 
ahalf of the share of Maung Hla Shwe, 
deceased. She had included Maung Po 
Lu as a respondent, but said that he had 
taken his share and left the family. 
Maung Po Lu appeared and tiled an 
objection, in which be merely stated that 
Ma Lwan was not a pauper and was not 
entitled to sue as such. Maung Po Lu does 
not appear to have taken any further in- 
terest in the proceeding. 

On December 13, 1928, Ma Kyin Sein 
executed a mortgage of certain property 
inher possession to the S. R. M.M. ʻA. 
Chettyar firm, and this firm on February 
24, 1930, assigned the mortgage to the 
respondent Bank of Chettinad. On July 
17, 1931, the Bank of Chettinad obtained 
a decree against Ma Kyin Sein in Civil 
Regular Suit No. 18 of 1931 for payment 
of Rs, 6,265, and in execution case 
No. 52 of 1931, instituted on October 11, 
1931, they proceeded to execute this decree. 
By November 5, 1931, certain property in 
the possession of Ma Kyin Sein had been 
duly attached. It was ultimately sold 
to the Bank of OChettinad, and the 
sale was confirmed on January 22, 1992. 
In the certificate of sale it was mentioned 
that the property was subject to the mort- 
gage held by the Bank of Chettinad. 
Meanwhile, on August 3, 19381 (Civil 
Miscellaneous No. 36 of 1931, which 
ultimately became Oivil Regular No. 26 
of 1931) Maung Po Lu filed an application 
for leave to sue Ma Kyin Sein in forma 


MAUNG PO LU v. BANK OF OHETTINAD 


1541 C 


pauperis, for the recovery of his share 
in the estate of Maung Hla Shwe. The 
suit became an administration suit. 
Maung Po Lu claiming one-half of the 
whole of Maung Hla Shwe’s estate which he ` 
alleged remained with Ma Kying Sein after 
Ma Lwan had taken her share of their par- 
ent’s estate. The judgment in this suit was 
pronounced on November 16, 1931, and 
on the same date the parties filed a joint 
petition, whereby Ma Kying Sein agreed 
to give, and Maung Po Lu agreed to 
accept, in settlement of his claim, certain 
specified properties. The decree of the 
Court was drawn up in accordance with 
this agreement, and included among the 
properties awarded to Maung Po Lu, the 
very properties which were ultimately 
purchased by the Bankof Chettinad at the 
Court auction. It does not appear that 
Maung Po Lu ever obtained lawful posses- 
Sion of these properties. In Civil Suit 
No. 44 of 1932, out of which the present 
appeal arises, Maung Po Lu sued the 
Bank of Chettinad for a declaration that he 
wasthe owner of these properties, and for 
possession thereof. The District Court held 
that Ma Kyin Sein with the knowledge and 
consent of Maung Po Lu had held herself 
out to be the exclusive owner of the proper- 
ty, and that the Bank of Chettinad could 
invoke the protection of s. 41, Transfer 
of Property Act; that Maung Po Lu was 
not entitled to make his present claim 
without repaying the money borrowed on 
the security of the property, and that as the 
present suit was based on the decree in 
Civil Suit No. 26 of 1931 which the District 
Court now held to be fraudulent and collu- 
sive it was not maintainable. The suit 
was accordingly dismissed with costs. 
Against this decision Maung Po Lu has 
appealed. 

The main grounds of appeal are that the 
appellant has an undoubted right to inherit 
the portion of the estate of Maung Hla 
Shwe which he has claimed; thatthe Bank 
was not entitled to invoke the aid ofs. 41, 
Transfer of Property Act, as they have not 
made proper enquiries before dealing with 
Ma Kyin Sein; and that the District Court 
should have allowed appellant to pay court- 
fees on the suit for possession of the paddy 
lands at five times the land revenue pay- 
able therefor and not on their market 
value. 

As regards the first point, it is true that 
Ma Kyin Sein admitted Maung Po Lu's 
claim. At the outset, however, she contested 
the issue as to the exact extent of his 
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claim. It is not seriously disputed that 
Maung Po Lu is entitled to a share of 
Maung Hla Shwe's estate, if there be any. 
The District Court found that Maung Hla 
Shwe was entitled to one quarter of certain 
properties set out in its judgment. These 
properties included the properties now in 
dispute. It does not appear to me that the 
respondent is in a position to dispute the 
validity of this order, so tbat, even if there 
were collusion between Ma Kyin Sein and 
Maung Po Lu it would not affect the 
validity of this portion of the Court’s order, 
which quite apart from collusion, appears 
to have been the only order which the Court 
could have passed. Itisto the form which 
the decree of the Court took that the Bank 
of Chettinad can take exception on the 
ground that it was collusive. Bearing in 
mind all the circumstances which I have 
recounted above, I think one must come 
to the conclusion that the particular proper- 
ties set out in the decree of the Court in 
Civil Suit No. 26 of 1931 were chosen with 
the deliberate intention of defeating the 
execution proceedings which had been 
instituted by the Bank of Chettinad against 
Ma Kyin Sein. 

The question, however, will be further 
considered after a discussionyof the res- 
pondent Bank's plea under s. 41, Transfer 
of Property Act. Section 41, Transfer of Pro- 
perty Act, reads thus: 

“Where, with the consent, express or implied, of 
the persons interested in immovable property, a 
person is the ostensible owner of such property and 
transfers the same for consideration, the transfer shall 
not be voidable on the ground that the transferor was 
not authorized to make it; povided that the transferee, 
after taking reasonable care to ascertain that the 
transferor had power to make the transfer, has acted 
in good faith.” 

Now, in the present case there is no 
doubt that Ma Kyin Sein was the ostensible 
owner of the property in suit with the 
implied consent of Maung Po Lu. The 
mortgage which was executed in favour of 
the S. R. M. M. A. Chettyar firm, and 
which was assigned later to the Bank of 
Chettinad, was for consideration. The ques- 
tion is: Did the transferee act in good 
faith after taking reasonable care to 
ascertain that the transferor had power to 
make the transfer? In Khwaja Muham- 
mad Khan v. Muhammad Ibrahim (1), refer- 
ence is made to a decision of His Majesty's 
Privy Council in Ram Coomar Koondoo 
y. John and Maria McQueen (2), in which 


(1) 26 A 490. 
(2) (1872) LA Sup. Vol. 40; 11 Beng. LR 46;11 W 
R 166; 3 Sar.160 (P O). 
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their Lordships said: 


“It is a principle of natural equity, which must 
be universally applicable, that where one man allows 
another to hold himself out as the owner of the 
estate, and a third person purchases it for value 
from the apparent owner in the belief that heis the 
real owner, the man who so allows the other to 
hold himself out shall not be permitted to recove- 
upon his secret title, unless he can overthrow that 
of the purchaser by showing either that he had 
direct notice, or something which amounts to con- 
structive notice of the real title, or that there existed 
circumstances which ought to have put him upon 
an inquiry that, if prosecuted, would have led toa 
discovery of it.” 

What would the transferee in the present 
case have discovered if he had taken rea- 
sonable care? It is not denied that all 
the documents of title were in the name of 
Ma Kyin Sein, and that no mention was 
made of any other sharer. He would have 
found that Ma Kyin Sein had taken over 
a certain amount of property on her parents’ 
death that she had agreed to part with a 
portion thereof to Maung Po Lu; that 
Maung Po Lu had failed in the business 
which he set up, and some of the proper- 
ty which he had obtained at the partition 
returned to Ma Kyin Sein’s hands by 
purchase; that there had been a minor 
brother Mg. Gla Shwe who had died in 
1925, that another sister, Ma Lwan had in 
1927 made a claim to her share in her 
parents’ estate and to a half share in 
Maung Hla Shwe's estate, and that the 
matter had been amicably settled between 
the sisters on the intervention of a pongyt 
who, as he has stated in evidence in this 
ease, “thought the dispute unseemly and 
had therefore endeavoured to induce them 
to settle the matter amicably:” He and 
his brother arbitrator settled the matter as 
they thought fit. Their main intention was 
to “restore friendly relations between the 
sisters. They did not profess to go into 
the legal aspects of the matter.” Cer- 
tainly, the enquiry of the transferee would 
gain no clue from this award as to the 
validity of any claim to the estate of Ma 
Hla Shwe, or as to whether in fact such 
an estate then existed, and if so, of what it 
consisted. The transferee would further 
have discovered that Maung Po Lu was 
aware of Ma Lwan's claim which denied 
his own, but made no claim for himself 
whatsoever, and although he must have 
known that Ma Lwan had got somethin 
from Ma Kyin Sein, he had not thought 
it worthwhile to make an attempt to get 
something for himself. The transferee 
would have found that all along Ma Kyin 
Sein had been conducting her affairs 
entirely without reference to anybody else. 
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In such circumstances it appears to me 
that the transferee, however minute his 
enquiries might have been, would not have 
found any reason to believe that Ma Kyin 
Sein was not fully empowered to make the 
mortgage. 
existing to suggest that Maung Po Lu laid 
any claim tothe property which Ma Kyin 
Sein was mortgaging. Ma Kyin Sein 
herself, of course, until she fell on evil 
days, always held out that the property that 
was In her possession was hers and thers 
alone. Section 64, Civil Procedure Code, 
says: 

Where an attachment has been made, any private 
transfer or delivery of the property attached or of 


any interest therein .. shall be void as against all 
claims enforceable under the attachment.” 


The properlies in suit were transferred 
to Maung Po Lu by a decree of the Court, 
and at first sight it would appear that 
this could not be regarded as a private 
transfer. However when we look jinto 
the circumstances which led to the 
drawing up of the decree in this particular 
form, I think a different conclusion must 
be accepted. The form which the decree 
took was entirely dependent on the agree- 
ment of the parties. It was by private 
agreement between thcmį that these par- 
ticular properties were transferred to Maung 
Po Lu. The transfer was thus, in my opin- 
ion, definitely a private transfer, although it 
‘was embodied in the deeree of the Court. 
To make it even more apparent that the 
transfer was a private one, we have the 
undoubted fact that it was collusive, 

The effect of these considerations ap- 
pears to me tobe this: Maung Po Lu, by 
virtue of the decree in Civil Suit No. 26 
of 1931, has a right to one quarter share 
of the properties involved in the present 
suit, inasmuch as he has one quarter share 
in the whole estate of which these form 
part, subject to the mortgage which has 
been assigned to and is held by, the res- 
pondent Bank. The respondent Bank is 
entitled to retain possession of these pro- 
perties until Maung Po Lu redeems his 
quarter share. 

As regards the point dealing with the 
question of court-fees, I think there can be 
no doubt that as this was a suit for posses- 
sion, the plaintiff-appellant was entitled to 
pay court-fees only on five times the land 
revenue due on the paddy-fields, together 
with the court-fees on the market value 
of the house property [Court Fees Act, 
s. 7 (5) (b)]. He is, therefore, entitled to a 
refund of the excess court-fees paid. 
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The decree of the lower Court should be 
modified accordingly. The respondent 


Bank is entitled to the ccsis of this appeal. 
Ba U, J.—I agree. 
z Decree modified. 
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BOMBAY HIGH COURT 
Letters Patent Appeal No. 15 of 1932 
January 24, 1934 
BROOMFIELD AND N. J. WADIA, Jd. 
YESHVANTA bin BALA GAEKWAD 
—PLAInti FF —APPELLAXT 
VErsuUs 
ANTU bin NAVAJI SALUNKE— 
DrrendantT—REsPonDENT 
Hindu Law—Widow—Gift by widow and next 
reversioner- jointly—Hffect—Widow adopting subsc- 
quently —Suit by adopted son to set aside alienation— 
Gift, validity of— Surrender. 
Where a Hindu widow holding her husband's 
estate and her daughter, the next reversioner, jointly 
passed a deed of gift of the entire estate in favour of 
a third person and subsequently the widow adopted 
the plaintiff who sued to set aside the deed of 


iff: 

Held, that the transaction was a valid oneas it 
could be treated as a surrender by the widow plus 
gifs by the next reversioner, Rangasami Goundan v. 
Nachiappa Goundan (3; and Nobo Kishore Sarma 
Roy v. Hari Nath Sarma Roy ‘4), followed, Tukaram 
Hig Shedge v. Yesu Maruti Kore (6), diseented 
rom, ; 

L. P. A. against the decision of Baker, 
J., in Second Appeal No. 919 of 192%, 
reversing the decree passed by the As- 
sistant Judge at Satara, in Appeal No. 542 
of 1927, who reversed the decree passed 
by the Second Olass Subordinate 
Judge at Patan, in Civil Suit No. 296 of 
1926. E : 
Baker, J.—The facts of this appeal are 
simple. They raise a point of Hindu Law. 
The plaintiff, who was the adopted son of 
one Bala, sued to set aside an alienation 
made by Bala’s widow Jija in favour of 
her son-in-law defendant No. 1. The facts 
necessary for the disposal of the appeal 
are that Bala died leaving a widow Jija 
and two dughters Chandra and Ganga, of 
whom Chandra was married to defendant 
No. 1. She died in 1915. In 1920 Jija and 
Ganga, the next reversioner, both passed a 
deed of gift in favour of defendant No, 1, 
Ex. 17, dated June 4,1920. In 1926, Jija 
quarrelled with defendant No. 1, and took 
the present plaintiff in adoption on June], 
1926. The plaintiff sued to set aside the 
alienation to defendant No. 1. The first 
Court dismissed the suit on the authority 
of Hem Chunder Sanyal v. Sarnamoyi 
Debi (1) andChinnaswamt Pillai v. Appa- 
(1) 22 © 354, 
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swami Pillai (2). On appeal, the. decree of 
the lover Court was reversed by the 
Assistant Judge of Satara on the 
ground that there could not be any sur- 
render by the widow in favour of a total 
stranger like defendant No. 1, and he, 
therefore, awarded the plaintiffs claim. 
The defendant has madethis second appeal, 
. and two points were raised. The first was 

that the adoption of the plaintiff was 
not proved, because it was not shown that 
there had been giving and taking, which 
18 a necessary formality even among 
Sudras; and secondly, on the ground in 
law that the surrender of Jija in favour 
of defendant No. 1 of the whole estate 
could be supported. 

The first point may be disposed of ina 
few words. I have read the depositions. 
Jija says she took the plaintiff on her lap 
after asking his natural father to give him 
in adoption. The father says he gave him, 
and in the absence of any cross-examination 
on the point, I take it that the necessary 
ceremony of giving and taking has been 
performed. 

As regards the second point, although 
various cases have been quoted by the 
learned Advocates on either side, the 
matier is very simple, and certainly co- 
vered by the case on which the learned 
Assistant Judge has relied, viz., the well- 
known Privy Council case of Rangasami 
Goundan v. Nachiappa Goundan (3). It is 
necessary to draw a distinction between an 
alienation by a widow consented to by the 
reversioner, which is regarded as proof’ of 
legal necessity, and a case like the present 
where there is asurrender by the widow 
of the whole estate in favour of the next 
reversioner. That distinction is drawn in 
the case referred io, Rangasami Goundan 
v. Nachiappa Goundan (3). The head-noie 
begins: by saying— 

“As to tha power of a Hindu widow to deal with 
the property of her husband to which she has 
succeeded for a life-estate on his death, there is a 
distinction between the power of surrender or 
renunciation, which is the first head of the subject, 
and the power of alienation for certain specific 
purposes, as necessity, which is the second." 

We are here concerned with the first, 
and it is of course established law, as laid 
down inthis case, that an alienation by a 
widow of her’ deceased husband's estate 
held by her may be validated if it can be 

(2) 48 Ind. Cas 117; 42 M 25,35 ML J 512;8 L 
W 512; (1918) M W N 753: 24 M L T 401. 

(3) 50 fad Cas 498:42 M 593; 461 A 72321 
Bom. L R610; 33 M LJ 493; 17A L J 533; 29 O 
L J539, 23 OW N 777; (1919) M W N 262; 26 ML 
T 5;10L W105; 1UP'L R(P O) 680 (PO), 
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shown to be a surrender of her whole interest 
in the whole estate in favour of the nearest 
reversioner or reversioners at the time of the 
alienation. In such circumstances the 
question of necessity does not fall to he 
considered. But the surrender must bea 
bona fide surrender and not a device to 
divide the estate with the reversioner. 
Now, it is an admitted fact that in this 
case Jija surrendered the whole property to 
defendant No. |, who is the husband of 
her deceased daughter, but the next rever- 
sioner Ganga, ihe daughter, joined in 
passing the deed. The learned Assistant 
Judge has held this transaction as illegal 
on the ground that there is no case in which 
the surrender has been not in favour of the 
next reversioner, but to a stranger, which 
defendant No. 1, in his opinion, is, He has 
referred to the case of Chinnaswami Pillai 
v. Appaswami Pillai (2), but has distingu- 
ished it on the ground that there the sur- 
render was by a widow and the next 
reversionary heir, a female, to a second 
reversionary heir. The learned Advocate 
for the appellant has referred to the case 
of Nobo Kishore Sarma Roy v. Hari Nath 
Sarma hoy (4) and the matter is set out 
very clearly in Mulla’s Hindu Law, Gih 
Edn., at p. 186. At p. 187 under s. 183, 
para. 4, it is Said:— 

“A gift ofthe entire estate by a widow to a third 
party with the consent of the whole body of the 
next reversioners, may be supported as a 
surrender under s. , 197. Such a gift amounts in 
effect to two transactions, namely, (l) a surrender 
in favour of the next reversioners which would vest 
the estate in them, and (2) a gift by them of the 
estate to a third party,” l l 

The authority quoted is Nobo Kishore 
Sarma Roy v. Hart Naih Sarma Roy (4) 
as explained in Langasami Goundan v. 
Nachiappa Goundan (3). The learned 
Judge of the lower Appellate Court has 
relied on Rangasamt Goundan’s case (3) 
and I now quote from p. 9d38* of 
that judgment:— 

“The surrender once exercised in favour of the 
nearest reversioner or reversioners ,the estate became 
his or theirs, and it was an obvious extension of the 
doctrine to hold that, inasmuch as he or they were 
in title toconvey to a third party, it cume to the 
same thing if the conveyarce was made by the widow 
with his or their conseut. This was decided to be 
possible by the case of Nobo Kishore (4) already cited. 
The judgment went upon the principle of surrender, 
and it might do so for the surrender there was of the 
whole estate, but it is worthy of notice that the 
order of reference showed that the alienation was 
ostensibly on the ground of necessity, so that it 


might have been supported on the grounds to be 
mentioned under the second head above set forth." 


(4) 10 C 1102. 


eet a 


~ * Page of 42 M.~[Hd,] 





234 


I read this passage as showing that the 
Privy Council agreed with the principle 
laid down in Nobo Kishore’s case (4) and 
that where the conveyance is made by 
the widow with the consent of the next 
reversioner the surrender is good. ‘That 
being the case, it is obvious that the 
surrender being of the whole estate by 
the widow in favour of the next 
reversioner Ganga, and Ganga having 
joined in the deed, the transferto de- 
fendant No. 1 is good. It may be pointed 
out, that supposing the widow had by one 
deed surrendered the whole estate tc 
Ganga, that transaction could not have 
been impugned, and if Ganga by a 
second deed transferred to defendant No. 1, 
then, the daughter being in Bombay a full 
owner, that transaction would be good 
also, and the fact that the two transac- 
tions are contained in the same deed does 
not affect the principle, which, in my opi- 
nion, is in accordance with the view 
taken in Rangasami Goundan v. Nachiappa 
Goundan (3). That is quile sufficient for 
the decision of the case. At the time this 
transfer was made, the plaintiff was not 
adopted, but that would not make any 
difference, because he will be bound by 
the transaction entered into by the widow, 
aS is shown by the ruling in Rama Nana 
v. Dhondi Murari (5). The facts of that 
case are very similar to those of the present 
case. There a Hindu widow surrendered 
her husband's estate to her daughter, who 
was the next reversioner and who agreed 
to maintain the widow as long as she lived. 
The daughter having died first, the widow 
adopted the plaintiff. In a suit by the 
plaintiff to recover possession of the 
property from the daughter’s hushand, it 
was held that the plaintiff was not entitled to 
question the surrender, and that the 
surrender was valid. The plaintiff, there- 
fore, the subsequently adopted son, is bound 
by this transaction, and the view of the 
first Court must, therefore, be upheld, and 
the decree of the lower Appellate Court 
set aside, and that of the first Court res- 
tored with costs throughout. 


Mr. J. R. Gharpure, for the Appel- 
lant. 

Mr. K. N. Dharap, for the Respond- 
ent. 


Broomfield, J.—This is an appeal under 
the Letters Patent from a decision of Mr. 
Justice Baker which involves a point of 
Hindu Law of some importance. The 


(5) 76 Ind. Oas. 607; 47 B 678; 25 Bom. LR 361; 
AIR 1923 Bom 432, 
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property in suit belonged to one Bala 
who died leaving a widow Jija and two 
daughters, Chandra and Ganga, of whom 
Chandra was married to defendant No. 1. 
She died in 1915. In 1920 Jija and Ganga, 
the next reversioner, joined in passing 
a deed of gift of the properly which was 
the entire estate of Bala in favour of 
defendant No. 1. In 1926 there was a 
dispute between defendant No. 1 and Jija 
and the latter adopted the plaintiff, who 
subsequently sued to set aside the aliena- 
tion to defendant No. 1. The suit was 
dismissed by the trial Court which took 
the view that the transaction was a valid 
surrender. In appeal the Assistant Judge 
reversed this decree. He relied on the 
case of Rangasami Goundan v. Nachippa 
Goundan (3), in which case at p. 84* their 
Lordships of the Privy Council laid down 
the following principles as the result of 
the consideration of the decided cases: 

“(1) An alienation by a widow of her deceased 
husband’s estate held by her may be validated if 
it can be shown to be a surrender of her whole 
interest in the whole estate in favour of the nearest re- 
versioner or reversioners at the time of the alienation. 
In such circumstances the question of necessity does 
not fallto be considered. But the surrender must be 
a bona fide surrender, not a device to divide the 
estate with the reversioner (2) When the alienation 
of the whole or part of the estate is to be supported 
on the ground of necessity, then if such necessity 
is not proved aliunde and the alienee does not 
prove inquiry on his part and honest belief in the 
necessity, the consent of such reversioners as might 
fairly be expected to be interested to dispute the 
transaction will be held to afford a presumptive 
proof which, if not rebutted by contrary proof, 
will validate the transaction ss a right and proper 


one, 

The learned Assistant Judge held that this 
was not a valid surrender, because if was 
not in favour of the next reversioner, and 
also that it was not valid as an alienation. 
because it was gratuitous. Now, I think, 
it must be conceded that this view is 
correct, if the transaction is to be regard- 
ed as merely one between the widow 
and defendant No. 1 who is the respondent. 
in this appeal. But Mr. Justice Baker 
held that the gift amounted in effect to 
two transactions, a surrender by the widow 
to the next reversioner Ganga, and a giit 
by Ganga to defendant No. 1. For this 
proposition he relied on a passage in the 
6th edition of Sir Dinshah Mulla’s Hindu 
Law at p. 187: 

“A gift of the entire estate by a widow toa third 
party with the consent of the whole body of the 
next reversioners, may be supported as a surrender 
: » Such a gift amounts in effect to two tran- 
sactions, namely (1) a surrender in favour of the 
next reversioners which would vest the estate in 
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them, and (2) a gift by them of the estate to a 


q 


third party.” 

The authority cited was Nobo Kishore 
Sarma Roy v. Hart Nath Sarma Roy 
(4), and Rangasami Goundan v. Nachiappa 
Goundan (3). In the latest edition of Sir 
Dinshah Mulla’s book the passage in ques- 
tion, which is at p. 196, has been modified 
in view of the decision of Mr. Justice 
Patkar in Tukaram v. Yesu (6), a case 
which was not cited to Mr. Justice Baker 
and to which I shall refer in due course. 
If this proposition is correct, that is to 
say, if the transaction can be resolved 
into its elements in this way, there can 
. be no doubt that the alienation is valid. 
For, as Mr. Justice Baker says, the trans- 
action as between the widow and Ganga 
fulfils the legal requirements of a surrender 
and as between Gangaand defendant No. 1 
it is a valid alienation, the daughter 
being, in Bombay, a full owner and there 
being no restriction on her power to alie- 
nate gratuitously or otherwise. 

What we have to decide is whether this 
view of the legal effect of the transaction 
is the right one. The matter cannot be 
said to be altogether free from doubt. I 
may mention that in a very recent Privy 
Council case, Narayanaswami Ayyar v. 
Rama Ayyar (7), the point was referred 
to but was not decided. But, as the law 
stands at present, I see no reason to differ 
from the view taken by Mr. Justice 
Baker. 

Nobo Kishore Sarma Roy v. Hari Nath 
Sarma Roy (4), was a Full Bench reference 
and the question referred was whether, 
according to the law current in Bengal, 
a transfer or conveyance by a widow 
upon the ostensible ground of legal neces- 
sity, such transfer or conveyance being 
assented to by the person who at the time 
is the next reversioner, will conclude 
another person not a party thereto who is 
the actual reversioner upon the death of 
the widow, from asserting his title to the 
property. It was, therefore, a question of 
alienation, but, in discussing it, the law 
of surrender was considered. The passages 
material for our purpose are at p. 11uU8* 
in the judgment of Chief Justice Gath. 
After stating the law as to surrende ror 


(6) 129 Ind. Cas. 591; 32 Bom. L R 1463; AI R 


ee Bom. 100; Ind. Rul (1931) Bom. 191; 55 B 
46. 

(7) 128 Ind. Cas. 261; 57 I A305: 32Bom.L R 
1546; 32 LW 656; AI R1930P O 297;59ML J 


666; 53M 692; 52 OLJ 442; 70W WN 3166; 34 O 
W N 1045 (P 0). 
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relinquishment, the learned Judge said; — 

“But, if it is once established, as a matter of 
law, that a widow may relinguish her estate in 
favour of her husband’s heir for the time being, 
it seems impossible to prevent any alienation, 
which the widow and the next heir may thus agree 
to make. And it seems equally impossible to deny 
that for a long series of years this Court has treated 
and considered such alienation as lawful,” 

The learned Judge then cited authorities 
and proceeded (p. 1109*):— 

“Besides these reported cases, which represent a 
long current of authority in this Court, there are 
serveral unreported cases to the same effect: and 
the doubt which has arisen in later days is not 
so much as to the correctness of those authorities 
as upon the question whether a conveyance by the 
widow with the consent only of the next reversionary 
heir, is equivalent to a relinquishment hy the 
widow in favour of such an heir, or a conveyance by 
them both to some third person, 

“To allow the widow to relinquish her estate to 
the next male heir of her husband, is one thing; 
but to allow her to sell the whole inheritance, 
without any legal necessity, merely with the 
consent of the next male heir, so as to bar the 
rights of other heirs of her husband in the future 
is another thing.” 

The learned Judge then said that if 
the question had been res integra, 
he would have felt great doubt as 
to whether the mere consent of the next 
heir to an absolute transfer by the widow 
ought to give such effect to that transfer 
as to make it valid as against the person 
who may be the heir of the hushand at 
the time of the widow’s death, but he held 
that, in view of the long course of autho- 
rity in Caleutta, the Court could not and 
ought not to decide the contrary. The 
other Judges of the Full Bench concurred, 
most ofthem no doubt on the ground of 
stare decisis, but Mr. Justice Mitter's 
judgment at p. 1110* is Important, since 
he supported the finding not only on the 
course of decisions but also on the ground 
of logic. He said:— 

“But if the widow is competent to relinquish her 
estate tothe next male heir of her husband, it follows 
asa logical consequence that she can alienate it 
merely with his consent without any legal necessity. 
I entirely concur in the reasons given in the case of 
Mohunt Kissen Gir v. Busgeet Rai(8), to show that 
the one proposition follows as a logical consequence 
ofthe other.” 

In the case cited by Mr. Justice Mitter 
it was held that when several persons join 
ina conveyance and convey the whole 
and entire property absolutely, they must 
be taken to have exercised every power 
which they possess, and to have parted 
with their whole interest whether in posses- 
sion or expectation and, therefore, that a 
Hindu widow in possession and the ap- 


(8) 14 W R 379. 
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parent next taker by joining in one con- 
veyance can makeacomplete title. 

Nobo Kishore’s case (1) was considered in 
Debi Prosad v. Golap Bhagat (9), and Jen- 
kins, CO. d., said (p. 751*):— 

“Starting then from the established position that 
the next heir’s succession can be accelerated by 
reliquishment, it was determined in Nobo Kishore's 
case (|), as a logical consequence that the widow with 


the next heir’s consent could alienate without any 
necessity.” 

The learned Judge proceeded to say 
(p. 751*): — 

“But if logic is to baveany place the alienation so 
sanctioned must be of the entire estate.” 

In Rangasami Goundan’s case (3), their 
Lordships of the Privy Council made the 
following observations (p. 807) :— 

“The surrender once exercised in favour of the 
nearest reversioner or reversioners, the estate be- 
came his or theira, and it was an obvious extension 
of the doctrine to hold that inasmuch as he or they 
were in title to convey to a third party, it came to 
the same thing ifthe conveyance was made by the 
widow with his or their consent. This-was decided 
to be possible by Nobo Kishore's case (4). The judg- 
ment went upon the principle of surrender, and it 
might do so for the surrender there was of the whole 
estate; oee” 


Their Lordships also pointed out that as 
the alienation in Nobo Kishore's case (4), 
was ostensibly on the ground of necessity 
it might also have been supported on that 
ground. Butin doing this they do not ap- 
pear to have suggested any qualification of 
the preceding obsetvaticns. 

It appears, therefore, that there is a con- 
siderable amount of authority in favour of 
the view which has been taken by Mr. 
Justice Baker. Onthe other side, asfar as 
I can see, there is really only the decision 
of Mr, Justice Patkar in Tukaram Vithu 
Shedge v. Yesu Maruti Kore (6). We have 
been referred to three other cases: Varji- 
wan Rangji v. Gheluji Gokaldas (10), 
Vinayak v. Govind (11), which is relied on 
by Mr. Justice Patkar in the case to which 
. I am now going to refer, and Bakhtawar 
v. Bhagwana (12). But these were all cases 
of alienations by a widow apparently ofa 
portion only of her estate, so that no ques- 
tion of surrender arose or could arise. 

In Tukaram Vithu Shedge v. Yesu 
Maruti Kore (6), the facis were these. 
The property in dispute belonged to one 
Vithu, who died leaving a widow Paru and 


(9) 19 Ind. Cas. 273; 40 0O72}4;170 W N 703; 17 
LJ 499. 

(10) 5 B 263. 

(11) 25 B 129: 2 Bom. L R 820. 

(12) 5 Ind, Cas 270; 32 A 176;7A LJ12. 


*Pages of 40 O.— [Ed] 
“Pages of 46 I A— [Ed] 


erent ad 


VESHVANTA v. ANTC 


15410 

a daughter Yesu. Yesu was married to 
Maruti who was Vithu's sister's son. In 
1915 Paru made a gift of the property which 
was the whole of Vithu’s estate, to Maruti. 
This was done with the cossent of Yesu. 
Subsequently Paru adopted Tukaram, the 
plaintif, who brought a suit to recover 
possession of the property. Myr. Justice 
Patkar held that the gift was not binding 
on the plaintiff. This is, therefore, a rul- 
ing contrary tothat of Mr. Justice Baker 
on almost precisely similar facts, the 
only substantial difference being that the 
gift was made by the widow only with 
the consent of the next reversioner in 
that case, whereas in the present case, both 
the widow and the next reversioner joined 
in making the gift. 

Now the opinion of Mr. Justice Patkar 
on a point of Hindu law, supported as 
it is by an exhaustive discussion of the 
authorities, is entitled to great weight. 
Nevertheless, with the utmost deference to 
that learned Judge, I cannot accept his 
reasoning as convincing. Throughout the 
judgment he treats the transaction as one 
simply between the widow and the stranger 
alienee. Now on that basis, of course, the 
alienation could notbe supported. But if 
it is to be regarded as a composite trans- 
action, surrender by the widow plus aliena- 
tion bythe person who became full owner 
by reason of the surrender, then equally of 
course the alienation would be good. This 
point of view was placed before the learned 
Judge and he dismissed it rather sum- 
marily at p. 11714, After referring to 
Vinayak v. Govind (11), which has no bear- 
ing on this particular question, as I have 
pointed out, he says:— 

“Their Lordships of the Privy Council cannot be 
assumed to have decided that analienation of the 
estate in favour of a stranger with the consent of 
the reversioner may be split up into two transactions, 
one of surrender of the widow'sestate in favour of 
the reversioner and a contemporaneous alienation by 
the reversioner in favour of the stranger. The in- 
clusion of the alienation ofthe whole estate in the 
second proposition at p.84fin Rangasumt Goundan 
v. Nachiappa Goundan (3), is opposed toany such 
assumption. 

Astothis I can only say with respect 
non constat. There is nothing in the gene- 
ral propositions laid down at p. 84, which 
would prevent a transaction like this being 
treated as a surrender by the widow plus a 
gift by ` ihe reversioner, and the learned 
Judge does not mention the passage at 
p. tOf of the judgment of their Lordships 
in which Nobo Kishore’s case (4), has been 
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considered. I can only construe this pas- 
sage, as Mr. Justice Baker did, as amount- 
ing to approval of the principle which Sir 
Dinshah Mulla his deduced from Nobo 
Kishore’s case (4). For these reasons, I am 
of opinion that the judgment of Mr. Justice 
Baker should be confirmed and the appeal 
dismissed with costs. 

N.J. Wadia, J.—I agree. It is not dis- 
puted that the gift deed passed by Jija 


and Ganga in favour of defendant 
No. 1 was of the whole estate which 
Jija bad inherited from her husband. 


Mr. Justice Baker has~treated the transac- 
tion as a composite one involving a 
surrender of the whole of her husband's 
estate by Jija to the next reversioner Ganga, 
and agift by Gangato defendant No.1. 
The view which he has taken, that such a 
gift must be held to be a valid one on the 
authority of the decisions in the cases of 
Nobo Kishore Sarma Roy v. Hart Nath 
Sarma Roy (4) and Rangasami Goundan V. 
Nachiappa Goundan (3) appears to me to be 
supported by a large number of previous 
“decisions. Although Nobo Krishore’s case (4) 
dealt with the alienation by a widow of 
part of the estate which she had inherited 
from her husband, the Full Bench of the 
Calcutta High Court to which the case was 
referred considered at great length the 
whole question of the nature of a Hindu 
widow's estate and dealt with the question 
of the consequences of a surrender of the 
whole estate by the widow. It was there 
held that a widow could relinquish the 
whole of her estate in favour of the next 
reversionér. Ohief Justice Garth said 
(page 1108*):— 

“But, if it is once established, as a matter of law, that 
a widow may relinquish her estate in favour of her 
husband's heir forthe time being, it seems impos- 
sible to prevent any alienation, which the widow and 
the next heir may thus agree to make. And it 
seems equally impossible to deny, that for a long 


series of years this Oourt has treated and considered 
such alienatian as lawful.” 


Although this second proposition was 
accepted with considerable hesitation, it 
was admitted that there was a long course of 
authority in favour of it. 

This decision was in 1884. Since then 
there has been a series of decisions in 
which both these principles have been 
accepted. 

In Hem Chunder Sanyal v. Sarnamoyi 
Debi (1) the two propositions laid down in 
Nobo Kishore’s case (4) were again affirmed. 
In that case S, one of the two widows of 
one M,came to an arrangement with R, 
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the son of the other widow, under which 
two deeds were executed, by the first of 
which she relinquished to R her life 
interest inthe properties she inherited as 
the widow of M, and by theother R conveyed 
to S an absolute right in half the properties 
so relinquished, retaining the other half 
himself. It was held in that caso, following 
Nobo Kishore's case (4) that the half of the 
property, which had been given by the 
widow to R, had been absolutely alienated 
in his favour. With regard to the other 
half, which the widow had received back 
from R, it was held that the two deeds 
passed by the widow and & were inoper- 
ative in affecting the interest of the rever- 
sioner, but this was on the ground that the 
widow could not, with the consent of the 
presumptive reversioners, convert her life 
interest in any portion of her husband's 
estate which she retains for herself into an 
absolute interest. Nobo Kishore’s case (4) 
was considered at some length and their 
Lordships said (page 361*):— 

“Touching the Hindu widow's power of alienation 
otherwise than for legal necessity, two propositions 
appear tous to be well established. 

“Pirst, the widow may relinquish the whole of her 
interest in her husband's estate, and then the next 
reversioner will acquire the estate absolutely. The 
reason of this is that it is the intervention of the widow 
that postpones the succession of the reversioner and if 
she walks out of the scene, she thereby anticipates 
for the reversioner the time of his succession. This 
view, which is quite in accordance with reason, is 
also amply supported by the authority of decided 
cases ..... 

“Second, the widow may convey to the next rever- 
sioner, or toa third party with the consent of the next 
reversioner, the whole or any portion of the estate, 
and the transferee will acquire an absolute interest.” 


It was admitted that this second pros 
position, though amply supported by the 
authority of decided cases, was not recon- 
cilable in its broad generality with the 
strict principle of Hindu Law, as laid down 
by the original authorities, and if was 
accepted that the real ground upon which 
the decision of the Fall Bench in 
Nobo Kishore’s case (4) in favour of ihe 
second proposition was based was that it 
would be wrong to upset the long course of 
decisions such as there was on the point, 
and thereby to disturb numerous titles 
that have been acquired on the strength 
of those decisions. This case was in 1891. 

Nobo Kishore’s case (4) was again con» 
sidered in 1913 in Debi Prasad v. Gopal 
Bhagat (9). That again was a case of 
alienation by a Hindu widow with the 
consent of the next reversioner for the 
time being of a portion of the estate of 
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her. deceased husband. After a lengthy 
discussion of the authorities on the subject, 
Jenkins, CO. J., said (page 752*) :— 

“The result, then, of the authorities binding on us 
appears me to be this. To uphold an alienation by a 
widow of her deceased hneband’s estate where sbe is 
his heir, it should be shown—(i) that there was legal 
necessity, or (12) that the alienee, after reasonable 
enquiry asto the necessity, acted honestly in the 
belief that it existed, or (14) that there was such 
consent of the next heirs as would raise a presump- 
tion, either of the existence of necessity, or of reason- 
“able inquiry and honest beliefas to its existence, or 
Civ) that there wasa consent of the next heirs to 

an alienation capable of being supported by reference 

to the theory of the relinquishment of the widow's 
entire intefest and consequent acceleration of the 
interest of the consenting heirs. Where any one of 
the first three positions is established, the alienation 
may be of the whole or any part of the husband's 
estate; but where the fourth alone is proved, then 
the alienation must be ofthe whole ” 

The fourth proposition covers, in my 
opinion, the case with which we are dealing, 
viz., the relinquishment of the widow's entire 
estate with the consent of the next rever- 
sloner. 


The question of the power of a Hindu 
widow to deal with the property: of her 
husband to which she has succeeded as a 


life estate on his death came up before the © 


Privy Council in Rangasami’s case (8), and 
their Lordships, after discussing various 
relevant authorities on the subject, including 
Nobo Kishore’s case (4), with reference to the 
widow's power of surrender, made the 
remarks which have been quoted in Mr. 
Justice Baker’s judgment. IJt-séems to me 
clear from that passage that the view then 
‘taken by their Lordships was that the 
obvious extension of the doctrine of 
surrender, to which they refer, and which 
according to them was decided to be possible 
by Nobo Kishore's case (4) was a justifiable 
extension. It seems to me that this long 
course of decisions, and especially the 
decision of the Privy Council in Rangasami’s 
case (83) fully support the view taken by 
Mr. Justice Baker. I confess I am unable 
to follow Mr. Justice Patkar’s reasoning in 
Tukaram Vithu Shedge v. Yesu Maruti Kore 
(6) when he says that their Lordships of the 
Privy Council in Rangasami’s case (3) 
cannot be assumed to have decided that an 
alienation of the estate in favour of a 
siranger with the consent of the rever- 
sioner may be split up intotwo transactions, 
one of surrender of the widow's estate in 
favour of the 1eversioner and a contempor- 
aneous alienation by the reversioner in 
favour of the stranger. The only ground 
which he: gives for this view is that the 
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inclusion of the alienation of the whole 
estate in the second proposition at page 84* 
in Rangasami's case (3) is opposed to any 
such assumption. The second proposition, 
however, deals with the case of alienation 
of the whole or part of the widow's estate 
when it is for consideration and to be 
supported on the ground of necessity. 
The cose of surrender to the next rever- 
sioner would not come under the second 
proposition at all. Iagree, therefore, that 
the decision of Mr. Justice Baker should 
be confiimed and the appeal dismissed with 
costs. 


= _ „7 Appeal dismissed. 
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OUDH CHIEF COURT 
Criminal Revision Application No, 121 
of 1934 
January 9, 1935 
Nanavorty, J. 

MUNNOO LAL—AcousEp ~—APPLIOANT 
VETSUS 
BMPEROR—CoMPLAINaNnt— 


OPPosi TE PARTY 

Criminal trial—Finding of fact—When disturbed 
in revision—Criminal Procedure Code (Act V of 
1898), ss, 222 (cl. 2), 537, 225—Charge under— 
Criminal misappropriation— Charge not in accord- 
ance with s,2z2(cl. 2), Criminal Procedure Code~— 
Defect if condoned by ss. 537 and 225—Held on 
facts that suit was of civil nature. 

The finding of fact arrived at by the lower 
Appellate Court cannot be challenged in revision, 
but where that finding of fact is not based upon 
the evidence on the record and is proved to be 
wrong from the record itself, then it is open to 
the applicant even in revision to challenge that 
finding of fact. 

Wherein charge of criminal misappropriation 

the inclusion of items extending beyond the period 
of one year prescribed in s, 222 of the Code of 
Oriminal Procedure has prejudiced the accused in’ 
his defence on the merits, this irregularity in framing 
charge cannot be condoned under ss. 537 or 225 of 
Oriminal Procedure Code: 
(Held, upon facts, that the complaint was essentially 
of a civil nature being a matter of accounts 
between the parties, and the trial of the case 
having already taken a year and eight months, 
fresh trial was not desirable), 

Or. R. App. against the order of the 
Additional Sessions Judge, Kheri, dated 
July 31, 1934. 

Mr. Nasirullah Beg, for the Applicant. 

Mr. M. K. Ghosh, The Assistant Govern- 
ment Advocate, forthe Crown. | 

Order.—This is an application for 
revision of an appellate judgment of the 
learned Additional Sessions Judge of Kheri, 
upholding the conviction and sentence passed. 
upon the applicant Munnoo Lal Brahman 
by the Assistant Sessions Judge of Kheri, 


1335 
sentencing the applicant to six months’ 
rigorous imprisonment and to pay a fine 


of Rs. 100 under s. 409 of the Indian Penal 
Code. 


The facts out of which this application 
for revision arises are briefly as fol- 
lows :— 

Munnoo Lal Brahman was an agent of 
the taluqgdar of Mahewa and of his second 
Rani and also worked as a zilladar of the 
Mahewa estate. In his capacity as a 
zilladar of the Mahewa estate it is alleged 
that he realised a sum of Rs. 8830-2-6 


from tenants and dishonestly misappro- . 


priated the amount. This amount is said 
to have been collected by the accused 
applicant Munnoo Lal between October ], 
1931, and September 30, 1932. 

The accused Munnoo Lal in his defence 
stated that this was purely a dispute of 
a civil nature between him and the Mahewa 
estate and that he had not committed any 
embezzlement. He stated that a sum of 
Rs. 540 was paid by him to Debi Bakhsh 
Singh, the uncle of the Raja of Mahewa, 
as a contribution to the fine of Rs. 1,000 
inflicted upon the Raja in connection 
with anadultery case brought against the 
Raja under s. 497 of the Indian Penal 
Oode, and this fine of Rs. 1,000 was paid 
by the Raja on December 7, 1931. This 
sum of Rs, 540 according to the accused 
was made up of the following four 
items :— 


Rs. 
(a) 250 borrowed from Balak Ram, 
paid off Rs. 230, balance 


Rs, 20. 
(b) 125 borrowed from Bhagwan Din, 


paid off Rs. 100, balance 
Rs, 20. 

(c) 65 borrowed from Dwarika 
Kurmi, paid off Rs. 65 


balance, nil. 


(d) 100 borrowed from Kalka Prasad, 
paid off Rs. 80, balance 
Rs. 20. 
Total 540 


The accused further alleged that he 
did not embezzle the sum of Rs. 930-2-6, 
that in fact he had in his possession a 
much larger sum of Rs. 1,721-11-5 and 
that he produced the accounts, one 
in respect of Rs. 1,181-11-3 and the other 
in respect of Rs. 540 making a total of 
Rs, 1,721-11-3. Rs. 1,721-11-3 are made 
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up of the following items as set forth in. 





Ex. A-18. 
Rs. a. Pp. 

(1) 124 13 6 repairs to kothars of 
granaries in Agra, 
Ganeshpur and Par- 
tabpur. 

(2) 79 5 9 expenses of litigation. 

(3) 11 12 0 costs of construction of 
boundary pillars. 

(4) 224 1 0 expenses of sir cultiva- 
tion in Agra circle. 

(9) 2 0 Otoll tax paid to the 
Municipal. Board on 
account of grain sent, 
etc. 

(6) 710 8 costs of feed of eleph- 
ants, 

(7) 43 0 0 borrowed from Thakur 
Ram Bharose Singh 
on account of the 
purchase of village 
Nimsar. 

(8) 1 2 9 bullock hire for carriage 
of grain. 

(69) 687 14 0 pay of chaprasis and 
clerks. 

Total 1,181-11-3 


The learned Sessions Judge has held 
that Ex. A-16 has not been proved, but 
it seems to me from the evidence of 
P. W. No. 3, P. W. No. 28, P. W. No. 14, 
P. W. No. 29 that most of these items 
expended by the accused are proved by 
the evidence of the prosecution witnesses 
themselves. It is argued on behalf of the 
Crown by the learned Assistant Advocate 
that the finding of fact arrived at by 
the lower Appellate Court cannot be 
challenged in revision, but where that 
finding of fact is not based upon the 
evidence on the record and is proved to 
be wrong from the record itself, then it 
ig open to the applicant even in revision 
to challenge that finding of fact. It is 
clear from the facts of the case that the 
dispute between the Mahewa estate and 
the accused is one in the nature of 
accounting and the proper remedy of the 
Mahewa estate was to file a civil suit for 
recovery of the amounts due from the 
accused to the estate or to the Raja of 
Mahewa or to the manjghilt or second 
Rani. Had such a civil suit been filed 
then the whole matterof accounting would 
have been thoroughly and systematically 
gone into. In the present case it is not 
clear whether the accused has misap- 
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propiiated mony dve to the Raja of 
Mahewa or money dve to his gecond 
Rani or money due to the Mahewa estate, 
which he had collected in his capacily as 
a zilladar of the estate and not in his 
capacily as an agent of the Raja of 
Mahewa. 

In the next place it has been 
argued on behalf of the applicant ihat the 
charge-sheet framed by the learned Assist- 
ant Sessions Judge contravenes the pro- 
visicns of s. 222 of the Code of Criminal 
Prccedure. The charge-sheet originally 
framed by the Magistrate’ Mr. Laig Ali 
Khan on July 12, 1933, was in respect of threo 
items; namely Rs. 675-2-0, Rs. 2009-9-6 and 
Rs. 30 ranging within aperiod of October 
1, 1931, and September 30, 1932, and the 
charge was under s. 408 of the Indian 
Penal Code.. This charge-sheet was amend- 
ed by Mr. Saiyid. Mohammad Mustafa, 
Magistrate of the first class, on August 
11, 1938, and a fresh amended charge with 
previous conviction was framed on that date 
by this Magistrate, in which the accused 
was charged wilh having dishonestly 
misappropriated a sum of Rs. 905-11-6 
frem the tenants of the Mahewa estate. 
This charge was left untouched and was 
not cancelled by the learned Assistant 
Sessions Judge when he commenced the 
trial of the case in the Court of Session. 
This was aserious mistake on the part 
of the learned Assistant Sessions Judge. 
He, however, did a mesi extraordinary 
thing and that was to have a typed copy 
of the charge-sheet framed by Mr. Saiyid 
Mohammad Mustafa prepared and under- 
neath this typewritten copy of the charge- 
sheet as framed by Mr. Saiyid Mohammad 
Mustafa the words “charge amended 
today” were typed and the Assistant 
Sessions Judge put his signature below 
these words. The amount said to have 
been embezzjied entered in ihe typed 
copy of the charge-sheet was originally 
written as Ks. 941-11-6. It was scored 
out and the figure of Rs. 930-2-6 in green 
ink was written by somebody. It dces 
not appear to bear the signture of the 
Assisiant Sessions Judge. It is not, there- 
fore, clear from the record piepared 
by the Assistant Sessions Judge as to whe- 
ther the amended charge-sheet prepaied 
in the handwriting of Mr. Saiyid Moham- 
mad Mustafa was the one that was read 
over and explained to the accused by the 
Assistant Sessions Judge or whether the 
typewritten copy of it was read and explain- 
ed td the accused, The typewritten copy 
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dcesnot say whether that typed charge-sheet 
was read cver and explained to the accused 
on October 2], 1933, when the trial before 
the Court of Session commenced. These 
are very serious irregularities and they 
have obviously in the very nature of things 
prejudiced the accused in his trial on the 
merits. The amount shown to have been 
cmbezzled in the amended charge-sheet 
prepared by Mr. Saiyid Mchammad 
Mustafa shows Rs. 905-11-6 as dishonestly 
misappropriated by the accused from the 
tenants of the Mahewa estate. This, how- 
ever, is not ihe case of the prosecution. 
The Assistant Sessions Judge in his judg- 
ment states that thé amount embezzled by 
the accused is Rs. 2937-2-6. -This amount 
does not tally with the details given by him 
in his judgment, which only make up a sum 
of Rs. 930-26. The learned Additional 
Sessions Judge has altered the figure of the 
amount said to have been embezzled from 
Rs, 932-2-6 to Rs. 930-2-6 in his appellate 
judgment. There is nothing on the record 
to show how the sum of Rs. 9$41-11-6 origi- 
nally written in the typewritten copy of the 
charge-sheet came to be altered to 
Rs. 980-2-6. The sum of Rs. 199-0-6 is 
said to have been made up of the 
ilems mentioned in Exs. 33, 34, 35, 36, 38, 
39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50,’ 
52, 53, 54, 55, 56, 57, 58 and 59. The sums 
entered in these exhibils make up a total of 
Rs. 199 and not Rs. 199-C-6. It is contend- 
ed on behalf of the applicant that the sum 
of Rs. 1]-9-6 entered in Ex. 37 is included 
in this amount because there is no item of 
6 pies in any exhibits mentioned above 
except in Ex. 37. Exhibit 37 is of August 9, 
193], that is to say of a dale prior to the 
period beginning with October J, 1931], in 
respect of which the charge has been framed. 
Then again Ex. (0, which is for a sum of 
Rs. 10, is of the date “October 9, 1932.” It 
purports to be a receipt given by the 
accused to Chhoté cn account of realisation 
of shagun or nazrana which was never cre- 
dited to the estate. Exhibit 60 is un- 
doubtedly included in the charge-sheet 
framed against the accused, and that being 
the case, the charge extends not for a period 
between October 1, 1831, to September 30, 
1932, but for a period from August 9, 1981, 
to October 3, 1932, thatis to say, the charge 
is in respect of items said to have been 
embezzled during the course of more than” 
one year. In other words the charge ex- 
pressly violates the provisions of s. 222 of 
the Code of Criminal Procedure. Clause 2, 
of 8, 222, of the Code of Criminal Procedurę © 
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lays down the following rule : — 

“ When the accused is churged with criminal breach 
of trust or dishonest misappropriation of money, it 
shall be sufficient to specify the gross sum in respect 
of which the offence is alleged to have been committed, 
and the dates between which the offence is alleged to 
have been committed, without specifying particular 
items or exact dates, and the charge so framed shall 
be deemed to be a charge of one offence within the 
meaning of s. 234 : 

Provided that the time included between the first 
and last of such dates shall not exceed one year." 


It is clear, therefore, that in the present 
case the charge of alump sum of Rs. 930, 
and odd extending over a period of more 
than one year was palpably illegal. 

It has been argued on behalf of the pro- 
secution by the learned Assistant Govern- 
ment Advocate that in view of the provisions 
of ss. 225 and 537 of the Code of Criminal 
Procedure this irregularity in the framing 
of the charge-sheet should be condoned. 
What s. 225 laysdown is that no error is 
stating either {he offence or the particulars 
required to be stated in the charge, and no 
omission to state the offence or those parti- 
culars, shall be regarded at any stage of 
the case as material, unless the accused was 
in fact misled by such error or omission. 
and it has occasioned a failure of justice. 
In the present case what is contended for on 
. behalf of the applicant-accused is not that 
there has been any error in stating the 
offence or any omission to state the offence 
or particulars relating to the offence. What 
is complained of is that the charge is in 
violation of the express provisions of the 
Code of Criminal Procedure and has in 
fact occasioned a failure of justice and has 
ssriously prejudiced the aceused in his 
defence on the merits. In my opinion this 
contention on behalf of the applicant-accus- 
ed must prevail. Section 537 of the Code 
of Criminal Procedure speaks of error, 
omission or irregularity in the charge, which 
has not in fact occasioned a failure of 
justice. Here it cannot be said that the 
inclusion of items extending beyond the 
period of one year prescribed in s.222 ofthe 
Gode of Criminal Procedure has not pre- 
judiced the accused in his defence on the 
merits. The case being of a civil nature, 
it was made more complex by including 
hundreds of items and Jumping them in 
one charge. It is no doubt permissible 
to the prosecution to do so under s, 222 of 
the Code of Criminal Procedure but if they 
wanted to charge the accused in respect of 
the gross sum embezzled then the prosecu- 
tion ought to have been careful to see that 
the time included between the first- and 
list of such dates between which the offence 
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was alleged to have been committed did 
not exceed one year. 

-Jor the reasons given above I allow this 
application for revision, set aside the con- 
viction and sentence passed upon the appli- 
cant for an offenze under s. 409 of the 
Indian Penal Code and acquit him of the 
offence charged. 

The learned Assistant Government Advo- 
cate has strenuously argued that the appli- 
cant accused should be made to stand a 
fresh trial in respect of the amount said to 
have been embezzled by him. In my 
opinion the circumstances of this case are 
not such as to justify me in ordering a 
fresh trial. The learned Additional Bes- 
sions Judge in his appellate judgment deal- 
ing with the item of Rs. 675, said to have 
been embezzled by the accused has stated 
that there is truth in the appellant's story 
that he spent something out of these collec- 
tions for the above purposes, and that the 
actual amount spent by him for these pur- 
poses was a matter for the Civil Court to 
determine, Itis clear, therefore, that in 
respect of the major portion said to have 
been embezzled the matter was in the 
opinion of the learned Additional Sessions 
Judge purely of acivil nature, He should 
have, therefore, not dismissed the appeal 
of the accused. Further I note that the 
trial of the accused in the lower Courts 
has taken a year and eight months nearly 
and J think that it would be sheer prosecu- 
tion of the accused if he is now ordered to 
stand a fresh trial, and the nature of the 
dispute between the Mahewa estate and the 
applicant being in my opinion purely of a 
civil nature, this is not a fit case for order- 
ing a fresh trial. For these reasons I 
decline to order afresh prosecution of the 
accused. It would, of course, be open to 
the Mahewa estate to bring any civil sult 
for damages against the accused, as it 
might think fit to do, and to recover any 
amounts which may be due to the estate 


from the applicant Munnoo Lal. | 
D. Order accordingly. 
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Straits Settlements 
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‘providing that on monthly deposit being in arrears 
for two months, member's name will be notified and 
membership will cease after twenty-one days— 
Construction of rule—Period of two months—Whether 
applies to period of default or to number of subscrip- 
tions in arrears. 

One ofthe rules ofa Benevolent Association was 
as follows ‘the monthly deposit shall be paid in 
advance by eve member on or before the 15th 
day of the month. In default he shall be liable to 
pay a fine of 10 cents for each such failure, which 
.. shall be debited to his account, and if his monthly 
deposit shall betwo months in arrear he shall be 
notified, and failing payment of same in full after the 
expiration of 21 days he shall ipso facto cease to be 
a member and forfeit all privileges asa member”, A 
certain member paid hismonthly deposit for Junein due 
course on or before the June 15, In July he did not 
‘make any payment, Apparently he was ill—though 
that is immaterial for this case—and he died on 
September 24. In August he paid no deposit, and 
on August 16, in assumed accordance with the rule, 
he was notified that his deposits were in default. 
On September 8, he thereupon, according to the 
Association, automatically ceased to be a member, 
and, he died on September 24, 1932: 

Held, that in dealing with aclause of this kind 
which was of the nature of a forfeiture, it had to be 
got clear that the forfeiture operated. On a true 
construction of the rule it meant that inorder to 
work aforfeiture,a monthly deposit has tobe in 
arrear for the period of two months: in other words, 
that the period of two months applies to the period 
of default for each-deposit and not tothe number 
‘of subscriptions that have to be in arrear. 

Mr. Sullivan and Sir Henry Wynne, 
for the Appellants. 

. Judgment.—This is an appeal from an 
order of the Court of appeal of the 
‘Supreme Court of the Straits Settlements 
who set aside an order of Mr. Justice 
Sawrey-Cookson. The action was brought 
by the widow of a man who had been a 
member of the Chinese Benevolent Asso- 
-ciation at Penang, and it was fora de- 
claration that the husband of the plaintiff 
at the date of his death was still a member 
of the Association and had not, as the Asso- 
ciation claimed, automatically ceased to 
‘be a member by reason of default in pay- 
ing subscriptions. The rules of the Bene- 
volvent Association are expressed in Eng- 
lish, and the deceased had been a member 
since November of 1916. The objects of the 
Association are to encourage thrift and to 
make provision for a widow. 


The rules state that membership com- 
mences from the first day of the month 
upon payment of deposit and fee for certi- 
ficate of membership within 20 days of 
notice of election, and on payment of his 
monthly deposit and a certificate fee of 
$ 2 a certificate of membership will be 
issued. Then they provide that : 

“Each member shall deposit with the Association 


monthly the sum of $2, Any member who wishes 
to deposit monthly an extra amount, may doso” 


‘OHEE WOR LOK V. YEOH SAW GEOK 


154 10 


Then there comes the clause upon which 
the dispute arises: 

“The montly deposit shall be paid in advance by 
every member on or before the 15th day of the 
month. In default he shall be liable to pay a fine 
of 10 cents for each such failure, which shall be 
debited to his account, and if his monthly deposit 
shall be two months in arrear he shall be notified, 
and failing payment of same in full after the ex- 
piration of 21 days he shall ipso facto cease to bea 
member and forfeit all privileges as a member;” 


and then it provides what shall happen if he 
is re-admitted. Now the facts in this case 
are that this man paid his monthly de- 
posit for June in due course on or before 
June 15. In July he did not make any 
payment. Apparently he was ill—though 
that is immaterial for this case—and he 
died on September 24. In August he paid 
no deposit, and on August 16,in assumed 
accordance with the rule, he was notified 
that his deposits were in default. On 
September 8, he thereupon, according to the 
Association, automatically ceased to be a 
member, and, as has been said he died on 
September 24, 1932. 


Now the question is whether on August 16 
when notice was given under the rule, his 
monthly deposit was in fact, two months 
in arrear. The widow says no, the monthly 
deposit of July being due on July 19, on 
July 16, it was one day in arrear and on 
August 16, it was one month and one day 
in arrear and not two months in arrear. 
Therefore it is said that the rule did not 
apply and that the man had not ceased to 
be a member. On the other hand, the. 
Association say that is not the meaning of 
the rule, that what it does mean is that, if 
subscriptions in respect of two months are 
in arrear then the rule applies. A monthly 
deposit, it is said, must be treated as some- 
thing continuous, and the only question is 
whether the subscription in respect of 
two months is in arrear. It appears to 
their Lordships that one way of stating 
the question is whether the words mean 
“if any monthly deposit shall be two 
months in arrear," or whether they mean 
‘Sf two monthly deposits are in arrear,” 
which is the contention of the Associa- 
tion. 

Now their Lordships think that it has to 
be remembered, in dealing with a clause 
of this kind, that it is of the nature ofa 
forfeiture, and it has got to be reasonably . 
clear that the forfeiture operates. Their 
Lordships find themselves unable to come 
to the conclusion that the Association have 
made out that the forfeiture did apply in 
this case, On-the contrary, they agree 
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, with the view taken by the Court of appeal 
of the Supreme Court. They think that 
on the true construction of this rule it 
means that in order to work a forfeiture a 
monthly deposit has to be in arrear for 
the period of two months: in other words, 
that the period of two months applies to 
the period of default for each deposit and 
not to the number of subscriptions that 
have to be in arrear. 

It is a simple question of construction. 
One can quite understand another view 
being taken, and no question arises but 
that the Association have put forward a 
bona fide claim in this case, intending to 
maintain what they think is the true 
construction of their rale. In their Lord- 
‘ships’ opinion that is not the true con- 
struction of the rule, and therefore this 
appeal should be dismissed, and their 
Lordships will humbly advise His Majesty 
accordingly, 

N. Appeal dismissed. 

Solicitors for the A ppellants.— Messrs. H. 
Z. Deane & Co. 


OUDH CHIEF COURT 
Second Rent Appeal No. 37 of 1933 
January 9, 1935 
KING, C. J. 
BHAGWAN DUTTA-—PLAINTIFR — 

APPELLANT 


versus 
BALBHADDAR - Drerenpanr— 


RESPONDENT 

Oudh Rent Act (XXII of 1886), ss. 116, 119, 108 
cl. (2), 127, sub-s, (|) 12)—Suit for arrears of rent and 
ejectment--Appeal against decree, where lies—Decree 
for ejectment without decree for arrears of rent— 
Legality of. 

Under s. 116 of the Oudh Rent Act an appeal 
from adecree made byan Assistant Oollector of the 
First Qlass lies ordinarily to the Commissioner but 
the provisions of s 116 are subject tothe provisions 
of s. 119. Unders. 119.an appeal from an original 
decree of an Assistant Collector ofthe First Glass 
in asuit unders, 108, cl. (2) lies to the District 
Judge ifthe value of the suit does not exceed 
Ra, 5,000. The suit under s 1297 in so far as 
it is a suit for rent is a suit of the des- 
cription mentioned in s.108, cl (2) and, therefore, 
an appeal againstu decree passed by the Assistant 
Collector in sucha suit must lie to the District 
Judge, The fact that the decree passed by the 
trial Court was forejectment only is immaterial, 
The suit being a suit for arrears of rent under 
B. 127, cl, (1) a decree for ejectment can only be 
passed asacons:quential relief, on the application 
of the plaintiff, if a decree for arrears of rent has 
already been passed. Ram Bahadur Singh vy Pirthi 
Singh (1), not followed, Sarfraz Singh v. Deputy 
Commissioner, Manager Court of Wards, Ajudhia 
Estate (2), followed. 

Eection 127, sub-s. (2), Oudh Rent Act makes it 
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clear that a decree for ejectment canonly be passed 
under that sub-section when a Court has passed a 
decree for arrears of rent under sub-s, (1). If, 
therefore, the Court faila to pass a decree for arrears 
of rent under sub-s. (1), ithas no jurisdiction to 
pass a decree for ejectment, 


S. R.A. against the order of the District 
J i of Gonda, dated February 25, 
1933. 

Mr. Radha Krishna, for the Appellant. ` 

Mr. S. N. Roy, for the Respondent. 


Judgment.—This is a second rent ae 

or 
arrears of rent under s. 127 ofthe Oudh 
Rent Act. The plaintiff sued defendant 
No, las being a mere trespasser cultivat- 
ing land in the plaintiff's patti. Defend- 
ant No. 1 pleaded that he was cultivating 
the land as a tenant of defendant No. 2 
and had been paying rent to defendant 
No. 2. The trial Court dismissed the 
plaintiff's suit as regards arrears of rent 
but passed a decree for ejectment of 
defendant No. 1. The question whether 
defen :ant No. 1 had in fact been paying 
the rent of the holding in good faith to 
defendant No. 2 was not decided, as it 
should have been having regard to the 
provisions of s. 138o0f the Oudh Rent 
Act. 

The plaintiff did not appeal against the 
dismissal of his claim for rent but the 
defendant appealed against the decree 
for ejectment and the learned District 
Judge in his appellate order dismissed the 
plaintiffs suit on the finding that s. 127 of 
the Oudh Rent Act does not apply 
tothe case and on the further ground 
that a decree for ejectment could not be 
passed unless and until a decree for 
arrears of rent hed been passed. 


The first contention of the plaintiff-ap- 
pellant is that as the decree passed by the 
trial Court was for ejectment only, there- 
fore, an appeal against that decree lay to 
the Commissioner and not to the District 
Judge. 

Under s. 116o0of the Oudh Rent Act an 
appeal from a decree made by an Assistant 
Collector of the first class lies ordinarily to 
the Commissioner but the provisions of 
s. ll§6 are subject to the provisions of 
s. 118. Unders. 119 it is clear that an 
appeal from an original decree of an 
Assistant Collectorof the first class in a 
suit under s. 108, cl. (2) lies to the District 
Judge ifthe value of the suit does not 
exceed Rs. 5,000. The suit under s. 127 is 
sofar as it was a suit for rent undoubtedly 
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was a suit of the description menticned 
ing. 108 cl. (2) and therefore I think it is 
clear that an appeal against a decree pass- 
ed by the Assistant Collector in such a suit 
must lie to the District Judge. The fact 
that ihe decree passed by the trial Court 
was for ejectment only is in my opinion im- 
material. The svit wasa suit for arrears 
of rent under s. 127, cl. (1) and a decree for 
ejectment can only be passed as a con- 
sequcntialrelief, onthe application of the 
plaintiff, if a decree for arrears of rent has 
already been passed. The suit, therefore, 
was certainly a suit of the description 
mentioned in s. 108, cl. (2) and therefore, 
irresrectively of the nature of the decree 
passed by the trial Court the appeal must 
lie under s. 119 to the District Judge. 

Certain authorities have been cited but 
only oneof them is in the appellant's 
favour. In the case of Ram Bahadur Singh 
v. Pirthi Singh (1) it was held by a learned 
single Judge of this Court that an appeal 
against a decree for ejectment passed 
under sub-s. (2) of 8.127, Oudh Rent Act 
‘lies to the Commissioner and the Board 
whereas a decree for arrears of rent passed 
under sub-s. (1) of s. 127 is appealable 
on the civilside, This decision is no doubt 
in the appellant's favour and on the 
strength of that decision it could be held 
that in the present case where the trial 
Court passeda decree for ejectment only 
and not a decree for arrears of rent then 
the appeal would lie only to the Revenue 
Courts. Jtmust be observed, however, that 
the question of jurisdiction was not argued 
before the learned single Judge and the 
proposition that the appeal against the: 
decree for ejectment lies to ihe 
Seneca seems to have been conced- 
ed. 

On the other hand there is decision of 
` a Bench ofthis Court in Sarfraz Singh v. 
Dezuty Commissioner Manager Court of 
Wards, Ajudhia Estate (2) in which it was 
held that where in a suit for arrears of rent 
brought under s. 127 of the Oudh Rent Act 
a decree for ejeciment is passed, it is 
appealable tothe Civil Courts along with 
the dceree for arrears of rent and no 
separate appeal would lie to the Court 
of Revenue against the decree for eject- 
ment. This decision by a Bench is binding 
upon me sitting alone, and I may say with 
due jespect that I concur in the view 
expressed. IT, therefore, hold ihat the appeal 

(1) 112 Ind. Cas. 251:12 R D 626. 


(2) 117 Ind. Cas. 475;7 OWN 191; 12RD103; A 
k 1929 Oudh 481; 4 Luck, 517, 
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against the Assistant Collector's decree 
was rightly instituted in the Court of tbe 
District Judge. 


It has also been argued that under s. 44 
ofthe Land Revenue Act, the decision of 
the Revenue Court in the case regarding 
the correction of Revenue papersis bind- 
ing upon the Revenue Courts which must, 
therefore, hold the plaintiff to be the owner 
of theland in suit. In the case regarding 
ihe correction of papers it was decided 
that the plots in suit are included in patti 
No. 1 which belongsto the plaintiff and not 
in patti No. 2 which belongs to defendant 
No. 2. It is argued that on the strength 
of this decision the Revenue Courts are 
bound to hold that the plots in suit belongs 
tothe plaintiff and that the plaintiff is 
entitled to collect the rent from defend- 
ant No. 1 who is in actual cultivatory 
possession. The Court below has not 
treated the decision of the Revenue Court 
on this point as binding on the ground 
that the question of adverse possession 
raised on behalf of the mahant, namely 
Cefendant No. 2 was not at all considered 
by the Revenue Court. I think it is un- 
necessary for me Lo express any opinion in 
respect of this contention because it seems 
to be clear that the appeal must fail upon 
another ground. 


One of the grounds upon which the 
learned District Judge allowed the appeal 
and dismissed the plaintiff's suit was that 
under s. 127 of the Oudh Rent Act, a decree 
for ejectment couldnot be passed without 
at the same time a decree for arrears 
of rent having been passed. This view - 
is, I think, undoubtedly correct as it is 
in accordance with the language of the 
statute. Section 127, sub-s. (2) makes it 


_clear that adecree for ejeciment can only 


he persed underthat sub-section when a 
Couit has passed a decrce for arrears of 
rent under sub-s. (1). If, therefore, the 
Court fails topassa decree for arrears of 
rent under sub s. (1), as in the present case 
it has no jurisdiction to pass a decree 
forejectment. This position secms to be 
perfectly clear and on this ground .alone 
the Court below was right in dismissing the - 
plaintiff's suit. 


It must be observed that the plaintiff 
has not appealed against the dismissal of 
his claim for rent and it is clear that no 
decree for ejeciment can be passed unless: 
and until a decree for arrears of rent has 


-first been passed. 
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For this reason I dismiss the appeal “inferior wife’’ who took no partin the 


with costs: The same order governs appeals 
Nos. 38 and 39 of 1933. 
D, Appeal dismissed. 


re sagah 


RANGOON HIGH COURT 
: First Civil Appaal No. 9 of 1931 
May 7, 1934 
BaGutey ano Mackney, JJ. 
MA BAW AND ANOTHER—APPELLANTS 


versus 
MA PWA OHIT— RESPONDENT 


Burmese Buddhist Law ~Inheritance ~Wives share 
equally only when they are of equal status—ITusband 
living with first wife and carrying on business— 
Second wife living separately and morea burden 
than an asset—Second wife, if entitled to share in 
husband's estate. 

Under Burmese Buddhist 
wife can succeed to her’ husband's estate she must 
show that her’ connection with the deceased was 
such that she may be said to have been endowed with 
proprietary as well as personal rights. 

Although it is quite lawful for a Burman Buddhist 
to have two wives of equal status, who are entitled 
to share equally in his estate, for the wives to share 
equally, it must be shown that they are of equal 
status. 

The deceased A had married B as his first wife 
it was with her that he lived asa rule;it was 
with her that he worked jointly and carried on his 
business transactions. M was merely a woman 
whom he keptin a separate house and with whom he 
frequently stayed but who took no part in his 
business affairs, who contributed in no way towards 
the acquisition of his property and who was from 
the material point of view a liability rather than an 


Law, before a second 


asset ; 

' Held, that the presumption was against M being a 
wife of equal status with the chief wife B and that 
as M was the junior wife and as she lived separately 
from her hushand and his chief wife and contributed 
nothing whatever to the common property, she was 
not entitled to share in the estate of her deceased 
husband A, 

[Case-law discussed .| 


I. C. A. against the decree of the District 
Judge, Pyinmana, dated’ November 9, 
1933. 

Mr.: Shu Maung, for the Appellants. 

Mr. Tun Aung, for the Respondent, 


Mackney, J.—The plaintiff-respondent 
Ma Pwa Chit, claimed to have been the 
wife of the late U Shwe Hpi, who died 
some ten years ago. The defendant-ap- 
pellant Ma Baw, was admittedly the chief 
wife of the said U Shwe Hpi. Ma Pwa 
Chit claimed ahalfshare of U Shwe Hpi's 
estate. Ma Baw opposed the claim on the 
ground that Ma Pwa Chit was a mere 
concubine. However during the héaring 
of the suit she did not seek to establish 
his point. The evidence brought by her 
endsto show that Ma Pwa Chit was an 


joint enterprise of U Shwe Hpi and Ma 
Baw as & Burmese Buddhist married couple 
and who was only occasionally visited hy 
U Shwe Hpi. The learned District Judge 
held that Ma Pwa Chit had been publicly 
recognized as the wife of U Shwe Hpi, 
that Ma Baw herself had accepted Ma Pwa 
Chit as a “lesser wife,” and that U Shwe 
Hpi appeared to have lived as much with 
one as with the other although he went to 
work from Ma Baw’s house and transacted 
business jointly with her and not with 
Ma Pwa Chit. The learned Judge referred 
to Maung Tha Dun v. Ma Thein Yin (1) and 
Ma Thein Yinv. Maung Tha Dun (2) as 
well as Ma U Byu v. Ma Hnyin (3\, and 
concluded that as U Shwe Hpihad lived 
indifferently with both Ma Baw and Ma 
Pwa Chit, and as neither of ihem could 
really be considered as having lived 
separately from him, the status of both 
seemed to be precisely thesame although 
one mayhave been the first or chief wife. 
The Jearned Judge did not think that the 
fact that Ma Pwa Chit had not assisted 
U Shwe Hpi in his business should of itself 
deprive her of the status of wife. Accord- 
ingly he held that she was entitled to a 
half share in the estate. Against this 
decision Ma Baw has appealed on the 
ground that Ma Pwa Chit was at most an 
infericr wife living separately frcm U 
Shwe Hpi and receiving only his occa- 
sional visits and she, therefore, was not 
endowed with any proprietary or personal 
rights to inherit U Shwe Hpi's estate. 
In Ma Than v. Ma Kyin (4), 
held that the decisions of 


I), it was 
this Court in 


-the case of Maung Tha Dun v. Ma Thein 


Yin (l)and Ma Thein Yin v. Maung Tha 
Dun-(2) should he regarded assettled Jaw. 
The principles laid down in the ease of 
ag Thein Yinv. Maung Tha Dun (2) are 
that:— 


“In Buddhist I aw aman might marry two or mors 
women atthe same time who might all have the 
status of a wife. Such wives, whether they live 
together with the husband or not, inherit his estate on 
an equal footing.” 

Further:— 

“The Buddhist Law also contemplates the exist- 
ence of other women of humbler standing who are 
diflerentiated from wives proper or superior wires 
who inherit onan cqual footing by being described 
as ‘inferior’ or ‘lesser wives,’ Such an ‘inferior’ or 


(1) 73 Ind. Cas. 1044; A 1 R 1994 Rang, 37; 1 
R1 


(2) 79 Ind, Cas. 60'; A 1R1924 Rang. 105; 2 R 69- 
2 Bur. L J 292. s 

(3) 2 U B R (1897-1901) 160. 

(4) 9i Ind. Cas, 464; A.I R 1926- Rang. 111, 3R 
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‘lesser wife',if living together with the husband, is 
entitled to two-fifths and the ‘superior wife’ to three- 
fifths of the husband's estate; but where such inferior 
wife isliving apart from the husband and is only 
occasionally visited by him, she is entitled to nothing 
morethan the property which had passed to 
her possession during the life-time of the 


husband.” 

In Maung Tha Dun v. Ma Thein Yin (1) 
at p. 4* it is said:— 

uk è + +*+ a husband may eater into and main- 
tain conjugal relations with a person whose position 
falls short of that of his first or chief wife * * * 
* “the second wife must before she can succeed 
to her husband's estate show that her connection with 
the deceased was such thatshe may be said to have 
been endowed with proprietary as wellas personal 
rights * * * a” | ; 

It seems that U Shwe Hpi married Ma 
Baw about 35 years ago and had seven 
children by her. Somewhere in 1918 he 
became attracted to Ma Paw Chit, who 
had already been twice married and 
eloped with her. It is said that after 
living ina friend's house for some days 
he brought her back to his own house 
where Ma Baw was living and kept her 
there for a month. Ma Baw denies this 
but] do not think it is necessary to decide 
definitely whether Ma Pwa Chit is on this 
point telling the truth or not, After a very 
short time it is clear that she was kept by 
U Shwe Hpi in an adjoining village less 
than a mile from the village where U 
Shwe Hpi lived with Ma Baw. U Shwe Hpi 
built a house forher and her mother on 
a site belonging to her mother. Her 
brother also lived in that house and the 
household paid thathameda tax as one 
unit whereas Ma Baw’s name appeared with 
U Shwe Hpi alone in the thathameda rolls. 
U Shwe Hpi begot three children by Ma 
Pwa Chit. His visits to her house appear 
to have been constant. It is not clear whe- 
ther he used to stay any length of time with 
her. I consider that it is doubtful that 
he did do so, for these reasons. Before 
his marriage with Ma Pwa Chit, U shwe 
Hpi owned certain land. His granary was 
close to the house in which he lived with 
Ma Baw. He also did a little money-lending 
business, but he went forth to his work 
in the fields from Ma Baw’s house. His 
money was always lent out in the joint 
names of himself and Ma Baw. There is 
no evidence that any person who wanted to 
borrow money from him would come to 
see him at Ma Pwa Ohit’s house. 1 think 
that from thisan inference may fairly be 
drawn that U Shwe Hpi passed most of his 
time in the house of Ma Baw where he 
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carried on his business and where he begot 
no less than seven children. I cannot 
agree with the learned District Judge that 
U Shwe Hpi lived as much with Ma Pwa 
Chit as with Ma Baw. As I have already 
observed, that fact is not established direct- 
ly in the evidence, and so far as the evidence 
goes, if seems toshow that he lived far 
more with Ma Baw than he lived with Ma 
Pwa Chit. 

When we are considering the rights of an 
“inferior wife” to inkerit in her husband’s 
estate, is surely of the greatest signif- 
cance that during his lifetime she should 
never have taken the slightest part 
in the serious work of his life. She was 
a mere dependant. She says that U Shwe 
Hpi gave her an allowance of 50 baskets of 
paddy a year and Rs. 60 to Rs. 100. U Shwe 
Hpi for an Upper Burman villager was a 
comparatively wealthy man. Ma Pwa Chit 
herself values his estate at Rs. 14,000. 
The estate consisted of land, a house and 
a granary. Itseemstome that it would 
bea very unfair result from U Shwe Hpi's 
death that aperson who during his life- 
time obtained such small benefit from her 
connection with him should on his death 
inherit half of his estate. Ma Pwa Chit 
does not seem to have been treated by U 
Shwe Hpi with anything like the same 
dignity which marked his treatment of Ma 
Baw. She admits that she did not go to the 
funeral of Ma Saung, one of U Shwe 
Hpi’s daugthers by Ma Baw, nor to the 
marriage of Ma Lay, another daughter. She 
has waited ten years tu bring her suit, after 
what is now her fourth marriage. It ap- 
pears to me that if Ma Pwa Chit had really 
believed that she was a wife of U Shwe 
Hpi onequal terms with Ma Baw, she 
would not have waited so many years to 
put inher claim to her share of the estate. 
There are signs in the evidence that Ma 
Pwa Chit has been helped by U Shwe Kyi, 
the headman ofthe village and brother 
of the late U Shwe Hpi, a man who is not. 
on very good terms with Ma Baw. I sus- 
pect that we should not be far wrong in guess- 
ing that there is more behind this suit 
than a mere genuine claim. 

In my opinion the learned District Judge 
has failed to appreciate the significance of 
the rule that before a second wife can suc- 
ceed to her husband’s estate she must show 
that her connection with the deceased was 
such that she mty be said tohave been en- 
dowed with proprietary as well as personal 
rights. Applying this test Ma Pwa Chit’s 
claim must fail, asit is clear from the 
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facts of the case that she may be definitely 
said not to have been endowed with pro- 
prietary rights. She is, therefore, not entitled 
to inherit equally with Ma Baw in the 
estate of U Shwe Hpi. If shecould be 
held to have lived with U Shwe Hpi, she 
would be entitled to a two-fifths share 
of the estate. However on the facts 
of the case, I think itis impossible to-hold 
that she lived with UShwe Hpi. UShwe 
Hpi lived in the housein the village with 
his first wife Ma Baw. His sojourning 
with Ma Pwa Chit, although no doubt it 
took place at regular intervals, was of a 
temporary nature compared with his man- 
ner of living with Ma Baw. U ShweHpi 
lived with Ma Baw. Ma Pwa Chit did not 
live with Ma Baw. Therefore she did not 
live with UShwe Hpi. I would, therefore, 
hold that MaPwa Chit isnot entitled toa 
share inthe estate of U Shwe Hpi. I would 
allow this appeal and set aside the finding 
and decree of the lower Court and direct 
that the plaintiff-respondent’s suit be dis- 
missed with costs throughout. 

Baguley, J.—Iagree that this appeal 
must be allowed, but would like to adda 
few remarks. Undoubtedly, it is quite law- 
ful fora Burman Buddhist to have two 
wives of equal status who are entitled to 
share equally in his estate, vide Mi Kin 
Galev. Mi Kin Gyi (5) and Mi Me v.Mi 
Shwe Ma (6), a ruling of the Privy Council. 
Butfor the wives to share equally it must 
be shown that they are of equal status. In 
_the present case, Ma Baw was the first 
wife married by the deceased U Shwe Hpi. 
It was with her that he lived as arule: it 
was with her that he worked jointly and carri- 
ed on his business transactions. Ma Pwa 
Chit was merely a woman whom he kept 
in a separate house and with whom he fre- 
quently stayed but who took no part in 
his business affairs, who contributed in 
no way towards the acquisition of his pro- 
perty and who was, from the material point 
of view, aliability rather than an asset, 
The presumption in such a case would be 
against her benig a wife of equal status 
with the chief wife, and in Ma Ween Di 
v. Ma Kin (7), at p. 180* their Lordships of 
the Privy Council quote with approval the 

(5) 8 Ind. Oas. 1169; 1 UBR 42. 

(6) 14 Ind, Oas. 475; 39 G 492; 1 UBRILN IIM 
L T 169; (1912) M W N 201; 15 O L J 276; 9A LJ 276; 
14 Bom. L R 204; 22 M LJ 360; 16 O W N 529; 5 Bur. 
L T 65; 39 [AS (P O) 

(7)4 LBR175 320 932; 35 I A41; 10 Bom. L R 


41;3M LT 93;18M LJ3: 120W N 220; 7 O.L 
J 112;5A LJ 63;14Bur.L R3 cP 0), 
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observations of Sir Harvey Adamson, the 
then Chief Judge of the Chief Court of 
Lower Burma: 

“I should be inclined to say that if a woman 
cohabits with a Burman whom she knows to be the 
lawful husband of another woman, the presumption 


is that she is a mistress and not a wife, 

It is, therefore, for Ma Pwa Chit to rebut 
that presumption, and this she would have 
todo by satisfying the test laid down in 
Maung Tha Dun v. Ma Thein Yin (1) by 
showing that she was endowed with the pro- 
prietary as well as personal rights. There 
are no doubt cases in which the lesser wife, 
to use the common expression, has contri- 
buted tothe common property of the mar- 
riage; for example, when she livesin the 
same house with her husband and the chief 
wife: vide the two cases mentioned in Mi 
Me v. Mi Shwe Ma (6) at p. 118* of the 
report, where the Judicial Commissioner 
mentioned two unpublished cases of this 
Court wherea lesser wife or concubine 
who lived inthe same house with her hus- 
band and the chief wife was given two- 
fifths of the property. In the present case, 
as Ma Pwa Chit was the junior wife and 
as she lived separately from her husband 
and his chief wife and contributed nothing 
whatever tothe common property, I do not 
consider that she was a wife who is entitled 
to share in the estate of her deceased hus- 
band U Shwe Hpi. It might well have 
been otherwise had she been living together 
with U Shwe Hpi and Ma Baw and contri- 
buted tothe common property. 

N. Appeal allowed. 
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OUDH CHIEF COURT 
First Civil Appeal No. 22 of 1933 
January 14, 1935 
SRIVASTAVA AND Zia-oL-Hasan, JJ. 
Habu NISAR AHMAD KHAN 
— PLAINTIFF—APPELLANT 
versus 
Batu MANZUR AHMAD KHAN 


AND OTHERS— DEFENDANTS—REesPoNnDENTS. 

Transfer of Property Act (IV of 1582), sa, +2, MO, 
92, 95—Aprortionment of liability between mortgaged 
properties—Contribution—Redemption by representa- 
tives of one of the mortgagors—LHight to claim contri- 
bution from other co mortgagors— Subrogation— Right 
of, whether arises on redemption or on payment of 
portion of mortgage money to morigagee—Ciril 
Procedure Code (Act V of 1808), Sch. 111, para. 1]— 
Family settlement— Whether affected by para, 11. 

The first paragraph of s.62 of the Transfer of 
Property Actenunciates the general rule as regards 
the apportionment of liability between the several 
properties whether belonging to one or several 
owners when they are mortgaged to secure one 
debt. The provision that the properties are liable to 
contribute rateably to the debt secured by the mort- 
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gage clearly implies that this liability constitutes a 
charge upon the properties. Further, the provisions 
of s. 82 read with s. 100 clearly give rise to a charge 
against such portions of the mortgaged property as 
have not discharged their proportionate share of the 
_ liability .Where the representative of one of the 
mortgagors redeems the mortgaged property, he, by 
virtue of s.92, Transfer of Property Act, acquires 
by subrogation the same rightsas the mortgagee 
and under ss.92and 95, Transfer of Property Act, 
he will be entitled to claim contribution from the 
other co-mortgagors witha charge on their share of 
the property. Muhammad Mian v Bharat Singh (|), 
relied on, Kaliyammal v. Kolandavelu (2), Ram 
Rachhya Singh v Raghunath Prasad (3) and Sheikh 
Jamal v. Sheikh Chand (4), distinguished. 


The right of subrogation under s. 92 of the 
Transfer of Property Actas well as the righis 
accruing to co-mortgagor unders, 95 of that Act 


arise only on the redemption of the mortgage and 
not on payment of a portion of the mortgage money 
to the mortgagee. 

Where an agreement is no more than a settlement 
based on an assumption that there was an antecedent 
title of some kind inthe parties and is neither a 
mortgage, charge or lease but is only a family 
setilement, it cannot be treated as an alienation and 
para, Il of Sch. HJ, Civil Procedure Code, will not 
affect it. Khunni Lal v, Gobind Krishna Narain (54, 
Rani Mewa Kunwar v Rani Hulas Kunwar C) and 
Ramsumran Prasad v. Shyam. Kumari (8), referred to. 

F. ©. A. against the order of the 
Subordinate Judge of Sultanpur, dated 
December 23, 1932. 

Messrs. Akhlaque Husain and Abrar 
Husain, for the Appellant. 

Messrs. Wasim, Khaliquezaman 
Hyder Husain, for the Respondent. 

Judgment.—This is a plaintiff's appeal 
against the judgment and decree, dated 
December 23, 1932, of the Subordinate 
Judge of Sultanpur dismissing the plaint- 
iff's claim. 

The admitted facis of the case ‘are 
that Muhammad liwaz Ali Khan, talugdar 
of the Mahona Estate in the District of 
Sultanpur, madea usufructuary mortgage 
for Rs. 15,200 of one village Dularinagar 
in favour of Ram Das and Parshotam 
Das of Kothi Nihalgarh on September 10, 
1897, under a mortgage-deed of which 
Ex. 42 is a copy. On July £, 1908, he 
mortgaged 26 other villages constituting 
part of his taluga to the Allahabad 
Bank for Rs. 1,50,000. Exhibit 21 is a 
copy of this mortgage. Ewaz Ali Khan 
married twice. He had five sons by 
his first wife who pre-deceased him, 
namely Yar- Muhammad Khan, Dost 
Muhammad Khan, Iltifat Ahmad Khan, 
Muhammad Mustafa Khan and Bashir- 
ud-din Khan alias Raj Bahadur Khan. 
In his life-time he executed deeds of gift 
in respect of certain villages of his estate 
which had already been hypothecated by 
him under the mortgage-deed Ex. 21, in 


and 
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favour of his four junior sons and his 
second wife Saifooran Bibi in which he 
also apportioned the liability of the 
donees in respect of a portion of the debt 
due by him under Exs. 42 and 21. The 
particulars of these deeds are as follows: ~ 

Exhibit 2, dated February 22, -1909, 
in favour of Iltifat Ahmad Khan. 

Exhibit 6, dated November 30, 1909,in 
favour of Bashir-ud-din Khan. 

Exhibit 5, dated November 30, 1909, in 
favour of Dost Muhammad Khan, 

Exhibit 3, dated January 5, 1910, in 
favour of Mnstafa Khan: 

Exhibits 23 and 7, dated January 5, 
1910, and July 10, 1912, respectively, in 
favour of Saifooran Bibi. 

On April 12, 1915, the Allahabad Bank 
obtained preliminary decree (Fx. 13), for 
sale on the basis of Ex. 21 against Ewaz 
Alt Khan, his four sons, Saifooran Bibi, 
Ram Das and the two sons of Parshotam 
Das, the latter having died during the 
pendency of the suit. Shortly after the 
passing of this decree Ewaz Ali Khan 
died on July 21, 1915, and his eldest son 
Yar Mubammad Khan succeeded as heir 
to the estate. The decree for sale was 
made absolute on June 17, 1916, with the 
name of Yar Muhammad Khan sub- 
stituted in place of Ewaz Ali Khan. 
ixhibit 14 is a ecpy of the final decree. 
Suksequent to the passing of this decree, 
Dost Muhammad Khan also died, and the 
property left by him was inherited by 
Yar Muhammad Khan. On the Allahabad 
Bank making an application for execution 
ofits decree, the execution was transferred 
to the Collector. Yar Muhammad Khan 
applied to the Collector on September 1], 
1918 for permission to mortgage some of the 
villages inherited by him from his father 
and Dost Muhammad Khan and_ to 
deposit the money thus raised by him in 
Court for payment to the Bank. ‘The 
Collector granted the application, and in 
pursuance of the permission so obtained, 
Yar Muhammad Khan on January 18, 
1919, executed the mortgage-deed, Iis. 8 
in favour of ove Moti Lal in considera- 
tion cf Rs. 1,50,000 directing the mort- 
gagee to deposit the said amountin Court. 
On January, 24, 1919, Rs. 1,50,000 was 
accordingly deposited in Court in part 
payment of the Bank's decree. On July 
21, 1919, village Gadariadih, which had 
been gifted by Ewaz Ali Khan to Saifoo- 
ran Bibi, was sold to one Ram Das, and 
village Deokali, which had been gifted 
to Bashiruddin Khan, was sold to 
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one Bhairon Prasad for realization of 
the balance of ihe decretal amount. 
As the amount due to the decree-holder 
was satisfied by the sale of these villages, 
the remaining villages which had been 
put up for sale were released by order 
Ex. A-22 of the same date passed by the 
Deputy Commissioner of Sultanpur. On 
August 7, 1919, Saifooran Bibi entered 
into an agreement (Ex. 1) with Yar 
Muhammad Khan, the terms of which 
will be referred to more fully later, by 


virtue of which Yar Muhammad Khan’ 


was authorised to get the sale of village 
Gadariadih set aside. On August 12, 1919, 
Yar Muhammad Khan executed a deed of 
further charge (Ex. 9)in favour of Moti 
Lal for Rs. 70,000, and Rs. 63,000 out of 
this amount was deposited in Courb on 
August 16, 1919. On the same date 
Bashir-ud-din Khan depesited Rs. 32,250 
towards the decree of the Allahabad Bank. 
Thereupon the sale officer on September 
10, 1919, set aside the sales of villages 
Gadariadih and Deokali. As the total 
amount of the three sums of Rs. 1,50,000, 
Rs, 63,000 and Rs. 82,250 deposited in 
Court exceeded the amount due to the 
Allahabad Bank by Rs. 1,048-7-11, this 
excess amount was by order of the Court 
returned to Bashir-ud-din Khan, Yar 
Muhammad Khan diedin 1924 and was 
succeeded by his eldest son Nisar Ahmad 
Khan the present plaintiff. Iltifat Ahmad 
Khan and Muhammad Mustafa Khan also 
died before the institution of the suit. 
Iitifat Ahmad Khan was succeeded by 
his sons defendants Nos. lto 5 aud Muham- 
mad Mustafa Khan by his son defendant 


0. 6. 

Shortly stated the substance of the 
plaintiff's claim was that the amount of 
money deposited by Yar Muhammad 
Khan for payment-of the decree of the 
. Allahabad Bank exceeded the amount for 
which he was liable as the representative 
of Ewaz Ali Khan, Dost Muhammad 
Khan and Saifooran Bibi. Bashir-ud-din 
Khan defendant No. 7 had paid the 
entire amount for which he was liable 
under the deed of giftin his favour, but 
Iitifat Ahmad Khan and Muhammad 
Mustafa Khan had not paid the whole 
amount. payable by them under their 
deeds of gift. The plaintiff, therefore, 
claimed a decree against defendants 
-Nos. 1 to 6 for the amount for which 
they were liable under the terms of the 
deeds of gift in favour of. Iltifat Ahmad 
Khan and Muhammad Mustafa Khan 
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that the said 
the 


MANZUR AHMAD KHAN 
with interest and claimed 


amount constituted a charge on 
villages gifted in their favour. l 
The suit was resisted on various 


grounds which would appear from the 
issues framed by thelearned Subordinate 
Judge. The only defences which are 
material for the puipose of this appeal 
were that the claim for contribution 
in regard to the payment of Rs. 1,950,000 
was barred by time, that the agreement - 
dated August 7, 1919, between Saifooran 
Bibi and Yar Muhammad Khan constituted 
an alienation of the villages obtained 
by her under the gift and having been 
made without written permission of the 
Collector was void under s. 11 of Sch. Il 
of the Code of Civil Procedure, and that 
the plaintiff could not, therefore, claim 
any contribution in respect of the sum 
of Rs. 63,000 which had been deposited 
on behalf of‘Saifooran Bibi. 

On the pleas raised by all the defend- 
ants the Subordinate Judge framed the 
following issues :— 

1. Did’ Mohammad JTiwaz Ali Khan 
make a mortgage of village Dularinagar 
with Ram Das and Parshotam Das on 
September 10, 1897, for Rs. 15,200 as alleged 
by the plaintiff ? 

2, Did the plaintiff's father pay up the 
aforesaid mortgage as alleged by the 
plaintiff ? 

3. What was the amount decreed to 
the Allahabad Bank on foot of its mort- 
gage deed? Has that debt been paid up 
as alleged by the plaintiff ? 

4. Jtas the debt due to Ram Das and 
Parshotam Das on foot of the mortgage 
been paid up as alleged ? 

5. What was the lability of Itifat Ahmad 
Khan, Dost Mohammad Khan, Musammat 
Saifooran Bibi, Mohammad Mustafa Khan 
and Bashir-ud-din Khan for payment of the 
debits due to the ANahabad Bank and 
Ram Das and Parshotam Das under the 
deed of gift executed by Babu waz Ali 
Khan ? 

6. What amount was paid by each of 
the donees towards the said debts? 

7. (a) Did the plaintiff's father pay 

anything in excess of what he, 
Dost Mohammad Khan and Sai- 
fooran Bibi were liable to pay 
towards those debts ? 

(b) If so, how much did he pay for 
Iitifat Ahmad Khan and how 
much for Mustafa Khan ? 

Was the plaintiffs father 


8. (a) : 
interested in the payment of any 
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amount after the auction sale 
of villages Deokali and Gadaria- 
dih? 

(b) If not what is the effect of ihe 
payment, if any, made by him? 

9 (a) Did Saifooran Bibi execute the 

agreement referred to in paras. 
ll and 13 of the plaint? What 
is its effect ? 

(b) If so, was she competent to do so 
and is it valid ? 

10. Is the plaintiff entitled to appropriate 
towards the debt due to Ram Das and 
Parshotam Das anything out of the 
amount paid by Muhammad Mustafa 
Khan and Bashir-ud-din Khan towards 
the Bank debt ? 

1]. Is the suit within time ? 

12. Is the plaintiff the sole heir of his 
father as alleged by him ? 

13. Is the plaintiff entitled 
interest? If so, atwhatrate? . 

14. To what relief, if any, isthe plaintiff 
entitled ? 

The learned Subordinate Judge decided 
Issues Nos. 1, 2 and 4 in the affirmative. 
As regards Issue No.3 he held that the 
decree in favour of the Allahabad Bank 
had been paid up. His finding in respect 
of Issue No. 5 was that each of the five 
donees was liable for the payment of 
certain portions of the debts due by 
Ewaz Ali Khan with proportionate interest 
and that the exact amount of the principal 
and interest payable by each of them 
will, if necessary, be determined by a 
Commissioner to be appointed for the 
purpose. He did not record any finding 
on Issues Nos. 6,7,8,9 and 10. Under 
Issue No. 11 he held that even if the 
plaintiff paid any sum for which the 
defendants Nos. 1 to 6 were liable, he 
did not acquire any charge over the gifted 
properties in respect of the amount so 
paid and that the claim was, therefore, 
governed either by Art. 61 or Art. 83 
of the Limitation Act, In any case the 
claim was beyond time. Under Issue 
No. 12 he noted that it was admitted 
for the purposes of this suit on behalf 
of all the defendants that the plaintiff 
was the sole heir of his father. Under 
Issue No. 13 he held that if the plaintiff's 
claim were within limitation, he 
would be entitled to interest at 7 per cent. 
per annum compoundable yearly. As a 
result of his finding on the 11th issue 
that the claim was barred by time he 
dismissed the suit. 

The plaintiff in his appeal challenges 
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only the finding of the lower Court about 
the suit being barred by limitation. His 
learned Counsel expressly admitted before 
us that he accepted all the other findings 
ofthe Subordinate Judge except for an 
alleged clerics] mistake in the finding 
in respect of Issue No. 13. He alsostated 
before us that he now confined his claim 
to contribution in respect of the payments 
made to the Allahabad Bank and abandon- 
ed his claim in respect of payments made 
to Kothi Nihalgarh. 

_ We are of opinion that the view taken 
by the learned Subordinate Judge of the 
question of limitation is quite erroneous. 
In fact the learned Counsel for the 
respondents have made no attempt to 
support the ground on which the Sub- 
ordinate Judge arrived at the conclusion 
that the suit was time-barred. In Muham- 
mad Mian v. Bharat Singh (1), to which 
one of us was aparty, it was held that 
the first paragraphof s. 82 of the Transfer 
of Property Act enunciates the general 
rule as regards the apportionment of 
liabJity «etw.een the several properties 
whether belonging to one or several owners 
when they are mortgaged to secure one 
debt. The provision that the properties 
are liable to contribute rateably to the 
debt secured by the mortgage clearly 
implies that this liability constitutes a 
charge upon the properties. Further, the 
provisions of s. 82 read with s. 100 clearly 
give rise loa charge against such portions 
of the mortgaged property as have not 
discharged their proportionate share of the 
liability. 
learned Counsel for the respondents that 
since the execution of the several deeds 
of gift by Ewaz Ali Khan and his five 
donees hecame that of co-morbgagors. 
Therefore, if Yar Muhammad Khan, the 
representative of one of the mortgagors, 
redeemed the mortgaged property, he, by 
virtue of s, 92 of the Transfer of Prop- 
erty Act, acquired by subrogation the 
same rights as the mortgagee, and under 
ss. 92 and 95 of the Transfer of Property 
Act he would be entitled to claim con- 
tribution from the other co-mortgagors with 
a charge on their share of the property. 
We need not labour the point as the 


MANZUR AHMAD KHAN 


Moreover, it is admitted by the | 


position set forth above is not contested . 
by the learned Counsel for the respondents, - 


We would, however, point out that one 


4% 


of the three cases relied on by the learned - 


Subordinate Judge, Kaliyammal v. 


(1) 125 Ind. Cas. 402;7 O W N 401;A I R 1930 
Oudh 260; Ind. Rul.(1930) Oudh 322, 
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Kolandavelu Gounder, 38 Ind. Cas. 188 (?), 
Ram Rachhya Singh v. Raghunath Prasad 
(3), and Sheikh Jamal v. Sheikh Chand, 
70 Ind. Cas. 289 (4), is in point. They 
are all cases of money claims, and as 
such were governed by considerations 
wholly different from those applicable to the 
present case arising in respect or a mort- 
gage, ` 

The learned Counsel for the respondents 
bas, however, contended that the claim 
was barred by limitation inasmuch asthe 
deposit of Rs. 1,50,060 was made by Yar 
Mchammad Khan more than twelve years 
before the institution of the present suit 
«and that the plaintiff could not base any 


claim for contribution on the deposit of . 


Rs. 63,000 which was made on behalf of 
mSaifcoran Bibi. These contentions are 
based on the pleas which were embodied 
in Issues Nos. 8 and 9 on which the 
Subordinate Judge has not recorded any 
finding. However, as the parties had 
one to trial in respect of all the issues 
«and adduced all necessary evidence in 
the case, we do not think it worthwhile 
to remand the case to the lower Court 
for a finding in respect of these issues. 
‘The execution of the agreement Ex. 1 by 
gSaifooran Bibi is not denied before us. 
“Tte only question is whether she was 
competent to execute it, and if it is valid. 
“This makes it necessary for us to examine 
Khe agreement a. little closely with a view 
mo determine whether it constitutes an 
alienation of immovable property, in 
«contravention of the provisions of r. 11 of 
Sch. IJI of the Code of Civil Procedure. 
It is described as a deed of family 
mettlemént. It begins with a recital of 
Khe execution of the deeds of gift by 
Ewsez Ali Khan in favour of Saifooran 
Bibi and gces on to state that Yar 
Muhammad Khan, the other party to the 
agreement was asserting that the said 
«deeds had been obtained by the exercise 
of undue influence and had showed his 
«eadiness to bring a suit in respect of 
mhe two villages gifted to her and that 
Ihe bad actually brought a suit which was 
ending in the Munsif’s Court against 
kita Ahmad Khan challenging the deed 
f gift in his favour on the same ground. 
Kt further makes mention of some other 
ditigations of whichshe was apprehensive 
ut the instance of some of her relations 


- (2)38 Ind. Cas. 188; 5 L W 228, j 
(3) 122 Ind, Cas. 244; 8 Pat. 860; A I R 
16; Ind. Rul. (1930) Pat. 196, 
(4) 70 Ind. Oas. 269 AIR 1922 Oal, 79. 
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who set upa gift anda wakfby her in 
respect of a portion of the property and of 
her inability to make any arrangement 
for payment of the amount due under the 
decree of the Allahabad Bank in execu- 
tion of which one of her villages had been 
sold. The deed states that in these cir- 
cumstances the parties had come to a 
mutual settlement regarding their respec- 
tive rightsin villages Gadariadih and 
Koelara which Saifooran Bibi had acquired 
under the gift from her husband. The 
terms of the settlement were that Yar 
Muhammad Khan, was to enter into posses- 
sion of the villages, make collections in 
respect thereof and pay Saifooraa Bibi 
Rs. 1,500 annually. Hewas also to make 
arrangements to pay the entire decretal 
demand of the Allahabad Bank and to 
recover from persons liable therefor, the 
amountin excess of the charge on her 
property. It further provided that the 
name of Saifooran Bibi shall continue in the 
khewats during her lifetime and that Yar 
Mohammad Khan had acquired proprietary 
rights in both the villages subject to all 
the conditions mentioned in the deed. 

The learned Counsel for the respondents 
does not question the correctness of the 
recitals contained inthis deed. Nor has 
any evidence been given by the respondents 
in rebuttal of the said recitals. We must, 
therefore, accept all the facts recited in the 
deed to be correct. Thus wetakeit that 
atthe time of the execution of Ex. 1, there 
wasa dispute existing between the parties 
as regard the validity of the gifts in her 
favour and that there was a real apprehen- 
sion of the disputes leading to a litiga- 
tion in Court: In these circumstances 
this compromise which was arrived at 
between the disputing parties is in our 
opinion clearly inthe nature of a family 
settlement. In Khunnt Lal v. Gobind 
Krishna Narain (5) Mr. Ameer Ali in 
delivering the judgment of their Lord- 
ships quoted with approval the following 
observations of the High Oourt of the 
North-Western Provincesin Oudh Behari 
Lall v. Mewa Kunwar (6) as regards the 
real nature of the compromise which was 
the subject of discussion in that case:— 

“The true character of the transaction appears 
to us to have been a settlement between the 
several members of the family of their disputes, 
each one relinquishing all claim in respect of 
all property in dispute other than that falling 

(5) 10 Ind. Oas. 477; 38 I A 87; 150 W N 545; 8 A 
L J 552; 13 0 L J575; 13 Bom. L R 427; 10 ML T 
25; got M WN 432;21M L J645; 33 A 356 
@3AH UR 82 at p. 84. 
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to his share, and recognising’ the right-of the 
others as they had previously asserted itto the 
portion allotted to them respectively. It was in this 
light, rather than as conferring a new distinct 
title on each other, that the parties themselves 
seem to have regarded the arrangement and we 
think that it is the duty of the Courts to upbold 
and give full effect to such an arrange- 
ment.” 


His Lordship adopting 
used by their Lordships in 


the language 
Rant Mewa 


Kunwar v. Rani Hulas Kunwar (T) at 
page 167* further remerked that 
“The compromise is based on the assumption 


that there wasan antecedent title of some kind in 
the parties, and the agreement acknowledged and 
defines that that title is.” i l ; 
The same principle was alffiimed_ in 
Ramsumaran Prasad v. Shyam Kumari (8) 
in which case their Lordships referring to 
the case of Khunni Lal v. Gobind Krishna 
Narain (5) just quoted observed as follows :— 
“This Board held that the compromise on its 
- true construction didnot meanan alienation, and 
that it was not rightto say thatthe heir at law 
or ‘the derivative purchasers derived a title from 
the daughters. It is obvious thatto put it as 
the respondenté in that case did, that the pur- 
chasers derived title from the daughters, was 
begging the question. The property belonged to one 
or other, or possibly both, ofthe parties to the 
dispute, andthe compromise proceeded upon the 
footing that it was uncertain in which of them the 
title was. Astbeir Lordships put it, it was based 
on the assumption that there was an antecedent 
title ofsome kind in the parties, andthe agree- 
ment acknowledged and defined what that title 


was’. 

We are of opinion that the observations 
. made in these cases are fully applicable to 
the compromise embodied in Ex. 1. The 
terms of the agreement leave no doubt that 
it proceeded upon the footing that it was 
uncertain whether the title of the property 
lay in Saifooran Bibi or in Yar Moham- 
mad Khan. This is the only reasonable 
explanation for Yar Mohammad Khan on 
the one hand agreeing to pay Saifcoran 
Bibi Rs. 1,500 a year for her lifetime and for 
Saifooran Bibi on the other hand surrender- 
ing possession of the village. We have 
therefore no hesitation in holding that 
Ex. 1 onits true construction should not 
be treated as analienation. -It 1s no more 
than a settlement which, in the words of 
their Lordships, was based on an assump- 
tion that there was an antecedent title of 
some kind in the parties. Rule 11 of 
Sch. IIL, lays down that during the pendency 
of the execution proceedings before the 


(7) LIA 157 at p 167; 13 B L R 312. 

(8) 69 Ind, Oas 71; 49 I A 342; 3l M L T209; 3 P 
LT 749; AI R1922 P O 356; 1 Pat. 741;16 L W 
956; 21 AL J 18; 9O&AL R 175; 27 OWN 
269; 37 O L J356; 41M LJ 751,25 Bom. LR 63k 
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Collector the judgment-debtor “shall be 
incompetent lo mortgage, charge, lease or 
alienate such property or part except with 
the written permission of the Collector.” 
Admittedly the agreement Ex. 1 is not a 
morigage, charge or lease. We have held 
that it cannot be treated as an alienation 
either. 
the agreement Ex. 1 does not contravene 
the provisions of r. 11 of Sch, IH of the 
Code of Civil Procedure. 

It is admitted that the sum of Rs. 63,000, 
which was deposited on August 16, 1919, 
was raised by Yar Muhammad Khan by his 
executing a deed of further charge on his 
property. Itis in evidence that Sahib Rai 
who made the deposit under the tender 
Ex. 16 was the Mukhtar of Yar Muhammad 
Khan. The fact that the deposit was made 
in the nameof Saifooran Bibi appears to us 
to be of little consequence because under 
the law as it was understood at that time 
the deposit could be made only in her name. 
Thus the deposit having been made in fact 
by Yar Muhammad Khan as he was autho- 
rised to do under the terms of the agree- 
ment Ex. 1, the plaintiff, as his legal re- 
presentative, is entitled to claim contribu- 
tion in respect of it. Similarly Yar Muham- 
mad Khan had a right to claim contribution 
in’ respect of the deposit of Rs. 1,950,000 
made by him on January 24, 1919. If the 
plaintiff's claim in the present suit had 
been confined to a claim for contribu- 
tion in respect of the deposit of Rs. 1,50,000 
made by Yar Muhammad Khan on Janu- 
ary 24, 1919, the claim would no doubt be 
barred, but the suit in its true character 
is a suit for contribution based upon the 
redemption of the mortgage of the Allab- 
abad Bank. The right of subrogation under 
s. 92 of the Transfer of Property Act as 
well as the rights accruing to co-mortgagor 


under s. 95 of that Act arise only on the 


redemption of the mortgage and not on 
payment of a portion of the mortgage money 
tothe mortgagee. Inthe present case the 
redemption was not effected until August 
16, 1916, when the entire mortgage money 
was paid up to the Allahabad Bank on 


Yar Muhammad Khan depositing the sum” 


of Rs. 63,000. Therefore, no cause of action 
on the basis of redemption for recovery 
of the am tub paid on behalf of defendants 
Nos. 1 to6 arose in favour of the plaintiff 
until August 16, 1919, when the debt of 
the Bank was completely liquidated. The 
présent suit having been instituted within 
twelve years of this date is, thorefore, 
within time, 


Our conclusion, therefore, is that- 


A 
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lt may be mentioned that the learned 
Counsel for the appellant had also contemp- 
ed that even if the agreement Ex. 1 were 
held to be void under r. 11, of Sch. HI of 
the Code of Civil Procedure there had been 
a fresh agreement between the parties on 
the same terms which is embodied in the 
decree Ex. 22, and that apart from surren- 
der of possession of the ‘wo gifted villages, 
Ex. 1, also contains a transfer by Saifooran 
Bibi in favour of Yar Muhammad Khan of 
her charge against the defendants, and that 
such a transfer was not invalid under r. 11 
of Sch. ITI of the Code of Civil Procedure. 
Another contention urged by him was that 
if Ex. 1, is held to be an alienation in 
respect of immovable property, it should 
be treated as an alienation which was to 
take effect after the Collector had ceased to 
exercise, power under rr. 1 to 10 of Sch. HI, 
and the alienation should be upheld as 
such. In view of the conclusion reached 
by us that Ex. 1 does not constitute an 
alienation of immovable ` property, we have 
thought it unnecessary to discuss any of 
these questions. 

It was also pointed out on behalf of the 
appellant that there is a clerical mistake 
in the finding of the lower Court in respect 
of Issue No. 13. The respondents did not 
admit the alleged mistake. As the conclu- 
sion arrived at by us makes it necessary 
to remit certain issues to the lower Court, 
for findings, we leave it to the lower Court, 
which is best qualified to decide this matter, 
and in case_it finds that there is any clerical 
mistake, it can make the necessary correction, 

We have already mentioned the fact that 
Issues Nos. 6 to 10 were left undecided 
by the learned Subordinate Judge. The 
pleas embodied in Issues Nos. 8 and 9, 
have been dealt with by us in our judg- 
ment, but Issues Nos. 6, 7 and 10, siill 
remain to be decided. The exact amount of 
_ the principal and interest due by defendants 
Nos. 1 to 5 and 6 which formed the subject 
of Issue No. 5, has also not yet been deter- 
mined. We, therefore, remand the case to the 
lower Court for determining the amount 
due under Issue No. 5, and for findings on 
Issues Nos. 6,7 and 10. The learned Sub- 
. ordinate Judge should also record a finding 
on Issue No. 14, as regards the relief to 
which the plaintiff is entitled. Three 
months’ timeis allowed within which the 
finding should be returned to this Court. 
Ten days from the date of the findings 
would be allowed to the parties for objec- 
tions, if any. 

N. . Case remanded. 
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‘CALCUTTA HIGH COURT 
Wiminal Appeal No. 353 of 1934 
August 21, 1934 . 

S. K. GHOSE AND KAUNDKAR, JJ. 
KAS{MUDDIN AND OTHERS— APPELLANTS 
versus 


EMPEROR - Opposite PARTY 

Criminal Procedure Code (Act V of 1898), ss, 298, 
299, 297-—Jury asked to accept voluntary nature of 
confession and consider its truth from its voluntary 
nature-~ Misdirection, if constituted— Evidence Act (I 
of 1872), s. 30--Confession of co-accused-—-Corroboration 
if essential—Confession retracted- -Duty of Judge in 
summing up to jury. 

As regards aconfession the question may arise as 
to whether it was voluntary and also whether it 
was true, Neither isa question of law; both are 
questions of fact. But the point that initially arises 
is whether the confession is admissible in law and 
in order to decide that point it is necessary to 
decide prima facie whether the confession was 
voluntary. In other words tothe extent of the 
admissibility of the confession, the Judge has to 
decide whether the confession is voluntary. These 
two questions of fact, namely, whether the confession 
is voluntary and whether it is true, are in a sense 
entirely separate from each other. A confession 
that is voluntary is not necessarily true and vice 
versa, But when the question arises not of admissi- 
bility but of proof, that is to say, proof of the truth 
of the confession, it is not surprising to find, 
having regard to the course of human conduct, that 
thetwo questions are mixed up; and the truth of the 
confession may to a certain extent be inferred from 
its voluntariness. Therefore, if the Judge has to 
decide the question of voluntariness in Its bearing 
on admissibility, there is no reason whythe jury 
should not consider the question of voluntariness in 
its bearing on the truth of the confession, Proof 
according to the law ofevidence is a matter of 
reasonable belief amounting to moral certainty and 
the jury are supposed to be reasonable men and 
they are, therefore, expected to take reason naturally. 
To ask the jury to accept the voluntariness of a 
statement as decided and then to consider its truth 
quite apart from the question of its voluntariness is 
to ask them to attain a mental detachment which is 
unpractical and perhaps impossible. Moreover, 
such a process of reasoning would be faulty and 
prejudicial to the accused and would amount to 
misdirection. But it does not, however, mean that 
if a confession isonce admitted and from sub- 
sequent evidence it transpires that the confession is 
defective according to law and, therefore, not admis- 
sible, then it is not open to the Judge to withdraw 
the confession from the jury. [p. 275, col. Z; p. 276, 
col. ?.] 

[Case-law referred to,] l i 

Under s. 30, Evidence Act, the confession of an 


erson may be taken into consideration as 
et fhe aai, but this is not tantamount 
to saying that such confession is to take the place 
of proof. On the other hand, it must be remexiber- 
ed that the confession of a co-accused is even worse 
in value than the sworn testimony of an accomplice 
and, if it is necessary that the latter testimony should 
be corroborated independently both as tothe crime 
and as tothe criminal it is still more necessary 
that the confession of aco-accused should be so 
corroborated, and when that confession 18 retracted, 
it has no value at allas against the  co-accused. 
Emperor v. Noni Gopal (8), referred to. [p. 277, col. 
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Messrs. T. P. Das and Himansu Chandra . 
Choudhuri, for the Appellants. 

Mr. Rahim, for the Crown. 

S. K. Ghose, J.—The five appellants 
were placed on their trial with one Jamir 
Dai before the Assistant Sessions Judge 
of Dinajpur, Mr. S. S. R. Hattiangadi, and 
a jury on a charge. under s. 395, Indian 
Penal Code. The jury brought in an una- 
nimous verdict of guilty as against these 
appellants. The learned Judge agreeing 
with that verdict has convicted the appel- 
lants as aforesaid and sentenced each of 
them to rigorous imprisonment for five 
years. The prosecution case shortly stated 
is that on November 21, 1933, there was a 
dacoity in the house of one Mobarak Ali. 
The dacoits, about 10 to 15 in number, 
forced their way into the house, assaulted 
the inmates, and took away ornaments and 
money. Some of the appellants were recog- 
= mised as being among the dacoits. One 
Jamardi, husband of the sister of Moba- 
rak, went to the thana and lodged the 
first information. Thereupon the Police 
investigated and recovered some articles, 
alleged to have been stolen, from some of 
the appellants and one of them Kasimud- 
din made a confession which he retr: cted 
at the trial. The defence isa denial. 

I may say here that wehad some trouble 
over this simple case because the learned 
Advocate appearing for the appellants 
thought fit to address us on the merits of 
the case without taking care to provide 
himself with a copy of the record, so that 
he was not in a position to refer us 10 
those portions of the evidence on which he 
relied in his argument. The Crown, how- 
ever, was represented by Mr. Rahim and 
we have examined the record for oursel- 
ves. The evidence asset forthin the charge 
to the jury may be divided into three 
classes, namely (1) the retracted confession 
of Kasimuddin, (2)the evidence asto the 
recognition of some of the appellants (by 
the inmates) and (3) the finding of the 
stolen property. For the present, we may 
leave aside the confession aud the evi- 
dence as to the alleged recognition and 
take up the case of those accused with 
whom stolen property is alleged to have 
been found. These are appellants Samirud- 
din and Asimuddin. The occurrence had 
taken place on November 22. On Decem- 
ber 9, following the houses of these ap- 
pellants were searched and two gold Koris 
Ex, 23 anda gold Mache Ex. 24 were found 
-in the house of Samiruddin, and a gold 
Beshar Ex. 22 and a pair of silver Arboukis 
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Ex. 25 were found in the house of Asimud- 
din. The learned Judge while dealing with 
this part of this case set out the evidence, 
which is quite simple, fully anë fairly. 
He at first drew the attention of the jury 
to the evidence asto the finding of these 
articles which in fact isnot denied. Then 
he drew altention to ihe evidence as to the 
identification of the articles by Mobarak 
Ali, his mother and his sister. 

The first two identified all the four arti- 
cles. The sister identified only two. Then 
the learned Judge also drew the attention 
of the jury to the circumstances under 
which the identification was made, namely, 
that there wasa test identification carried 


out inthe presence of the President of the 


Union Board. The sister stated that she 
saw her mother idenlifying the ornaments 
through a window, but the learned Judge 
was quite justified in drawing the atten- 
tion of the jury tothe fact that this sister 
herself did not identify all the four arti- 
cles. Samiruddin claimed the two 
articles found in his house as belong- 
ing to his aunt and Asimuddin claimed 
the articles found in his house as belonging 
to his wife. But there is no evidence in 
support of this defence. The entire evi- 
dence was thus fairly placed before ihe 
jury and the learned Judge stated quite 
correctly that unless the accused could 
satisfactorily explain the possession of the 
articles the jury would be entitled to infer 
that these two accused were either among the 
dacoits or had received the properties 
knowing that they had been stolen in the 
course of the dacoity. The jury believing 
the evidence returned a verdict of guilty. 
In the circumstances, we see no reason to 
interfere with the conviction of the appel- 
lants Samiruddin and Asimuddin. 

Then as to the appellants Satku and 
Ujir the only evidence is that they were 
recognised at the time of the dacoity by - 
Mobarak and his sister. For the present, 
we leave aside the confession of Kasim- 
uddin. On this point the learned Judge 
no doubt drew the attention of jury to 
the first information report in which it 
was stated that Mobarak Ali had recog- 
nized one of the dacoits, but that he did 
not mention his name and stated that 
he would do soafterwards. But the learned 
Judge did not properly draw the attention 
of the jury to the probabilities upon this 
point. The first information report further 
stated that from the appearance of the 
dacoits and from their conversation they 
seemed to belong to this part of the 
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not very sure as to their identity. Then 
their evidence is to the effect that the 
dacoits wore galpatia and turbans and it 
was for the jury to consider whether in 
these circumstances, as also having regard 
to other circumstances at the time of the 
dacoity, it was at all possible for the 
inmates to recognize the appellants cor- 
rectly. In this state of the evidence we 
do not think that the learned Judge placed 
the matter properly before the jury and 
the omission todoso amounts to a mis- 
direction. Therefore, the two appellants 
Satku and Ujir are entitled to acquittal. 

Then comes the case of Kasimuddin and 
the only evidence against him is his re- 
tracted confession. On this point the learn- 
ed Judge spoke as follows: 

“There is also one point about the law relating 
to confessions which 1 must place before you. In 
order to decide a question of law, viz., the admis- 
sibility of the confession it is necessary to decide 
a question of fact, viz, whether the confession was 
voluntary or extorted. All questions of fact which 
are necessary for the decision of a question of 
law are for me to decide, and so it is for me to 
decide whether the confession in the present case 
is voluntary. I have decided that it was voluntary, 
that warning was duly given to the accused as 
required by law, that enough time was given to 
him to ensure that the confession was really volun- 
tary and that he made it of his own accord 
without any inducement. You should take all these 
points as settled and then decide what value should 
be attached to the confession and whether the 
accused was telllng the truth when he made it.” 


We considerthat the learned Judge was 
not happy in this part cf his charge and 
that in saying that he had decided that 
the confession was voluntary, that the 
confessing accused had made it without 
any inducement, and that the jury should 
take all these points as settled, he com- 
mitted a serious misdirection inasmuch 
as he withdrew from the jury an issue of 
fact relating to the truth of the confession. 
The duties of a Judge and a jury are 
prescribed in ss. 298 and 299, Oriminal 
Procedure Code. Briefly the position is 
that all questions of fact are for the jury 
and all questions of law are for the 
Judge, By el. (a) to sub-s. (1), s. 293 the 
Judge has to decide the admissibility of 
the evidence and in order to enable him 
to do so he has to decide the necessary 
question of fact. This would appear from 
LIU. (a) tos. 293 which runs as follows: 

“It is proposed to prove a statement made by a 
person not being the witness in the case, on the 
ground that circumstances are proved which render 
evidence of such statement admissible. It is for 
the Judge, and not for the Jury to decide 


whether the existence of those circumstances has 
been proved.” 
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As regards-a confession the question 
may arise as to whether it was voluntary 
and also whether it was true. Neither 
is a question of law: both are questions 
of fact. But the point that initially arises 
is whether the confession is admiesible in 
law and in order to decide that point lt 
is necessary to decide prima facie whe- 
ther the confession was voluntary. In 
other words to the extent of the admis- 
sibility of the confession, the Judge has 
to decide whether the confession is volunt- 
ary. Now these two questions of fact, 
namely, whether the confession is volun- 
tary and whether it is true, are ina sense 
entirely separate from each other. A con- 
fession that is voluntary is not necessarily 
true and vice versa. But when we come 
to the question not of admissibility but 
of proof, that is to say, proof of the 
truth of the confession, it is not surprising 
to find, having regard .to the course of 
human conduct, that the two questions are 
mixed up, the truth of the confession 
may to a certain extent be inferred 
from it svoluntariness. Therefore if the 
Judge has to decide the question of 
voluntariness in its bearing on admissi- 
bility, there is no reason why the jury 
should not consider the question of vol- 
untariness in its bearing on the truth of 
the confession. Proof, according to the 
law of evidence, is a matter of reasonable 
belief amounting to moral certainty and the 
jury are supposed to be reasonable men 
and they are, therefore, expected to take 
reason naturally. To ask the jury to 
accept the voluntariness of a statement 
as decided and then to consider its 
truth quite apart from the question of its 
vyoluntariness is to ask them to attaina 
mental detachment which is unpractical 
and perhaps impossible. ; 

Moreover, such a process of reasoning 
would be faulty and prejudicial to the 
accused, By way of illustration, we may 
refer to certain common classes of cases, 
for instance, where the accused makes a 
confession, and in the course of it says 
“I was not going to tell, but the Police 
compelled me,” or where the evidence 
shows that the confession was made in 
the presence of a Police Officer. In such 
cases it is certainly the duty of the 
Judge to withdraw the confession on the 
ground that it was not voluntarily made. 
But take another class of cases, also 
common, where the accused confesses 
prima facie voluntarily and then at the 
time of the trial retracts and alleges 
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torture and tutoring and says: “All that 
is false. I know nothing. I was tutored 
by the Police,” and the Police Officer 
deposes and denies the alleged tutoring. 
In such a case the truth of the confes- 
sion is mixed up with its voluntariness, 
and it would be quite correct for the 
Judge to admit the confession for the 
consideration of the jury and Jeave it to 
the jury to decide whether the Police Officer 
should be believed or not. 

It has been said that the study of the 
principles of evidence falls into two dis- 
tinct parts. One is admissibility and the 
other is proof in the general sense. These 
matters have been the eubject of con- 
sideration by text-book writers and I 
may refer to Wigmore on Evidence, Edi- 
tion 2, Arts. 12, 29, 487, 2550 and 861. 
The following passage may be quoted. 
After pointing out that so far as admis- 
sibility in law depends on some incidental 
question of,fact it is forthe Judge to 
determine before he admits the evidence to 
the jury, the learned author says: 

“No doubt the Judge after admitiing evidence 
leaves to the jury to give it what wieght they think 
fit, for they are the triers of the credibility and 
persuasive sufficiency of all evidence which is 
admitted for their consideration, But to hand the 
evidence to them tobe rejected or accepted accord- 
ing to some legal definition and not according to 


its intrinsic value on their mind is to commit a 
grave blunder.” 

Again: 
“when a confession is ruled to be admissible, the 
same evidence and all other circumstances affecting 
the weight ofthe confession. may be introduced for 
the jury's ultimate consideration.” | 

The distinction between “admissibility” 
and “proof” is also brought out in 
Wigmore’s ‘‘Principles of Judicial Proof.” 
There the learned author points out that 
“the He un rules for admissibility are merely 
a preliminary aid to the main activity, viz, the 
persuasion of the tribunal's mind to a correct con- 
clusion by safe materials. This main process is that 
for which the jury are there, and on which the 
Counsel's duty is focussed : see p. 4, Edition 2." 

For a detailed analysis of the confes- 
sional psychology it may be interesting 
to refer to Chap. XXIII, of this book where 
at p. 506 the learned author remarks: 

“A consequence affecting the valuation of testimony 
is that in an ordinary case a confession made 


voluntarily by a normal person shortly upon arrest 
is likely to be true.” 


It may be worth while referring to 
another text book of authority, namely, 
Taylor on Evidence, Edn, 2, p. 27: 

“In all these cases however after the evidence has 
been finally admitted, its credibility and weight 
are entirely questions for the jury, who are at 
liberty to consider all the circumstances of the case, 


including those already proved before the Judge, 


KASIMUDDIN v. EMPEROR 


151 1 O 


and to give the evidence such credit only as 
upon the whole, they may think it deserves. The 
Judge merely decides whether there is, prima facte, 
any reason for presenting it atall to the jury, and 
his decision on this point, if erroneous, may be 
reviewed at the trial.” 


Again at p.865 while dealing with the 
question of confession, the learned author 
remarks as follows: 


“Indeed all reflecting men are now generally agreed 
that deliberate and voluntary confessions of guilt, 
if clearly proved, are among the most effectual 
proofs in the law, their value depending on the 
sound presumption that a rational being will not 
make admissions prejudicial to his interest and 
safety unless when urged by the promptings of 
truth and conscience. Such confessions therefore 80 
made by a prisoner to any person, at any time, 
and in any place, are at common law receivable in 
evidence while the degree of credit due to them 
must be estimated by the jury according to the 
particular circumstances of the case.” 


It is needless to add that these remarks 
in the text-books are fortified by reference 
to authorities. Mr. Rahim forthe Crown 
has drawn our attention to Taylor on 
Evidence at p. 25 and to certain English 
cases mentioned there in, namely Cleaves v. 
Jones (1) and Bartlettv. Smith (2). These 
cases, however, were decided on the ques- 
tion of admissibility. I have already 
stated andthisis also supported by the 
aforesaid references that the decision as 
to the admissibility must be upon a prima 
facie rule of evidence. Ido not mean by 
this that if a confession is once 
admitted and from subsequent evi- 
dence it transpires that the confession is 
defective according to law and, therefore, 
not admissible, then itis not open to the 
Judge to withdraw the confession from 
the jury. Itis soopen and it is would be his 
duty to withdraw itand I have no quarrel 
with the remarks of Guha‘and Nasim Ali 
JJ. in Nayeb Shahana v. Emperor (3), at p. 
664*, where the learned Judges observe: 

“Weare ofopinion that before a Judge places the 
confession of the accused before the jury for their 
consideration as evidence in the case, he should 
carefully consider allthe circumstances disclosed 
in the evidence and come to a decision whether these 
circumstances do justify a well-founded conjecture 


which may be sufficient for excluding it from evi- 
dence.” 


But what I mean is that admissibility 
itself isa prima facie consideration. It 
is only for the purpose of letting in evl- 
dence forthe consideration of the jury, 
and when once itis let in then comes 

(1) (1852) 7 Ex. 421; 21 L J Ex. 105. 

(2) (1843) 12 L J Bx. 287; 11M & W483; 7 Jur, 
448-63 R R 664. 

(3) 152 Ind. Qas. 44; AIR 1934 Oal, 636; 38 O 
WN 659; 610 399; (1934) Cr. Cas. 929; 7 R O 225; 
35 Or, L J 1479. 


*Page of 38 O. W. N.— [Ed] 
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the question of proof. In the case of 
Khirode Mandal v. Emperor (4), the only 
evidence against the appellant was his 
own confession which was subsequently 
retracted. My learned brother Khundkar, 
J., who wasthen at the Bar, appearing 
for the Crown contended that the Judge 
had to be satisfied with the voluntary cha- 
racter of the confession before admitting 
it inevidence but that this would also 


possibly be a question for the jury to 
investigate into its truth and he fortified 


this latter proposition by a reference to 
an unreported decision of Newbould and 
B. B. Ghose, JJ., (see p. 650*). With great 
respect I entirely agree with the proposi- 
tion thus stated. But the decisionin that 
case to which I was a party was on the 
question ofadmissibility alone and so it 
did not deal withthe other point, whether 
the jury were entitled to consider the ques- 
tion of voluntariness in so far as it related 
tothe proof of truth. On the other hand, 
in the case of Queen-Empress v. Shahabut 
Sheikh (5) where the confessions were only 
one linkin the chain of evidence, Norman, 
©. J., remarked as follows: 

“Tf a prisoner has confessed before a Magistrate the 
attention of the jury should be drawn to the ques- 
tion whether there was any reason to suppose, that the 
confession was made under undue influence,and if 
there is no reason to suppose anything of the kind, the 
jury should be told so and advised that they may 
act upon it,” 

This proposition is considered more 
recently by Mukherji, J., in Sheikh Abdul 
v. Emperor (6). There he points out that 
a free and voluntary statement is some 
guarantee of its truth, and that where the 
consideration of the question as to whether 
a confession is voluntary or not is taken 
away entirely from the jury, it amounts to 
a serious omission sufficient to vitiate the 
- verdict. Thisis a proposition with which 
I respectfully agree. In Emperor v. 
Panchkari Dutt (7), the same learned 
Judge was dealing with the question of 
admissibility. In the present case the 
learned Judge was in error in entirely 
withdrawing fromthe jury the considera- 
tion of the question whether the confession 
of Kasimuddin was voluntary or nob, 
Had the jury been directed to consider this 


(4) 125 Ind. Cas. 730; A IR 1929 Cal. 726; (1929) 


Or. Oas. 362; 57 O 649; 33 OWN 1112; 31 Or. L J. 


909; Ind, Rul. (1930) Oal. 602. 
(5) 13 W R 42 Or. 
(6) 85 Ind. Cas, 830; AIR 1925 Oal. 887; 26 Or. L 
J 6065. 
- (7) 86 Ind, Oas. 414; 26 Or. Li J 782; 52 O 67; 29 O 
W N 300; Al R 1925 Oal. 587, 


*Page of 57 O.—[Ed.] 





KASIMUDDIN V. EMPEROR 


277 


question in its bearing on the truth of the 
confession they would have seen that the 
so-called corroboration was of no material 
value. If the confession was a tutored one, 
the sort of corroboration that was sought 
to be proved in the case was of such a 
nature as could also be tutored since. It 
did not touch the identity of the criminal 
with reference to the crime. 

Then there is another serious misdirec- 
tion in the charge and that is that the 
learned Judge drew the attention of the 
jury to the fact that in the retracted 
confession the confessing accused had 
named the co-accused. In his sume 
mary of the evidence the learned Judge 
treated this as evidence against each of 
the accused. No doubt, under s. 30, Evi- 
dence Act, the confession of an accused 
person may be taken into consideration, but 
this is not tantamount to saying that such 
confession is to take the place of proof. On 
the other hand, it must be remembered that 
the confession of a co-accused is even worse 
in value than the sworn testimony of an 
accomplice and, if it is necessary that the 
latter testimony should be corroborated 
independently both as to the crime and as 
to the criminal it is still more necessary 
that the confession of a co-accused should 
be so corroborated, and when that confes- 
sion is retracted it has no value at all as 
against the co-accused. This isa proposi- 
tion which has been laid down in more 
than one decision of this Court and it will 
be sufficient to refer to Emperor v. Noni 
Gopal (8). The learned Judge committed a 
serious error in not mentioning this to the 
jury. Therefore, the confession has to be 
left out of account and, as against the 
appellant Kasimuddin there is no other 
evidence, heis entitled to acquittal. The 
result is that the appeal of Samiruddin and 
Asimuddin stands dismissed. The appeals 
of the other three appellants are allowed. 
In the case of each of them the conviction 
and the sentence are set aside and they are 
directed to be set at liberty, 

KhundkKar, J.—I agree. 

D. Order accordingly. 

(8) 10 Ind. Cas, 582; 38 0559; 15 O WN 593; 12 
Or. L J 286, 
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First Civil Appeal No. 104 of 1925 
February 9, 1934 


Morpuy AND Divatia, JJ. 
SECRETARY or STATE—APPELLANT 


VETSUS 
FAREDOON JIJIBHAI DIVEOHA 
AND OTHERS— RESPONDENTS 

Bombay Land Rerenue Code {V of 1879), ss. 3 (20) 
and 65—Grantof a portion of the village with all 
rights of Government and permanent lease of the 
rest— Alienation, if within s. 3 (20)—S, 65, if applies 
— Grantee, if entitled to enhanced non-agricultural 
assessment—Ownership of foreshore—‘Khoti” grant, 
whether an alienation— Grant— Grant by Crown— 
. Land in foreshore, whether can be a subject—Deed— 
Construction — Grant — Previous and subsequent 
conduct of parties if relevant—Evidence Act (I of 
3872), s. 115—Estoppel—Grant by Government 
Mistaken interpretation and consequent mistaken 
action by Government Officers~Wheiher bdindsthe 
Crown—Records of Rights—Revenue Reccrds—Entries, 
if give any title. 

The plaintiff was the khot or lesseeto whose 
ancestor the village of Mohul, situated in Trombay 
in the island of Salsettee, forming part of the 
District of Thana, had heen granted by the British 
Government, partin inam andthe remainder in 
permanent khoti, 4. e, lease subject to certain 
conditions stated ina sanad or a kowl dated April 
20, 1831. The kowi contained, “the above village is 
given to you under a Tharav (agreement), without 
the Abkari (revenue relating to Excise Department) 
from the current year 1830-31. Inthe said village 
some lands are cultivated and some trees are barren 
and Government has rights over the said lands and 
trees and over the income thereof. Out of the same, 
Government has retained some right mentioning 
the same inthis kowi (lease). Except that right the 
whole right has been granted to you. You should go 
on enjoying the same. This kowl (lease) will not 
prejudice the rights of any one who may bave in 
respect of the land or in respect of any (other) item, 
“Bab” in the said village. And it should be clearly 
noted that this kowi will not enable you to exercise 
rightsin respect of the items (‘kalams") over which 
the Government has no right at present. You will 
be entitled to exercise rights only in respect of 
those items (“kalams") over which the Government 
has rightand whichare given in writing in this 
kowl (lease). | 

The plaintif sued the Secretary of State 
for a declaration that he was entitled to take 
royalty in respect of removal of earth, stone, murum 
and cutting of teak trees in certain landsof the 
village in virtueof his aforesaid sanad, that the 
levy of non-agricultural assessment by the Government 
on certain buildingserected by the plaintiff on his 
land in the said village was illegal and for a refund 
ofthe same and to recover possession from the 
Governnient of a part of the lands forming the 
foreshore of the said village which was surrounded 
on three sides by the sea and for the alternative relief 
of compensation. The plaintiff's case, in substance 
was that under the grant of 1831, he was entitled 
to collect and take all the revenues of the village 


from various sources except the abkari, subject to . 


the payment of a fixed amount to the Government 
that the grant was of the village itself and carried 
with it all the rights which the Government had in 
the village, which included the aforesaid right to 
royalty for minerals and teak trees, exemption from 
the levy of non-agricultural assessment for buildings 
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erected by himon the land andthe right tothe 
foreshore, i. e., lands lying between high and low 
water-marks at spring tides. The defendant dis- 
puted this claimonthe ground that the grant was 
not of any proprietary right but was only limited 
toa lease of the agricultural revenue, that Govern- 
ment granted only those rights which were expressly 
mentioned in the kowl, and all other rights including 
non-agricultural and subk-soil rights being reserved, 
they did not pass under the grant : i 

Held, that the grant was ofall the revenues 
derivable from the village, except abkari, and not 
merely the agricultural revenue and therefore the 
grant was of the village itself, and consequently, the 
plaintif was entitled to the royalty claimed by him. 
[p. 285, col, 1] 

Held, also,that the grantee was entitled to erect 
any structure withoutthe payment of extra assess- 
ment to the Government, irrespective of the terms 
ofa. 65, Bombay Land Revenue Code and the 
Government was not entitled to levy any non- 
agricultural assessment on these buildings, Wadia 
y. Secretary of State (3), relied on. [p. 287; col. 1.] 

Held, further that though the presumption is that 
the Orown isentitled to the foreshore unless it can 
be shown from any particular grant that the 
foreshore is conveyed under if, that presumption was 
satisfactorily rebutted in this case by the terms of 
the grant.[p, 288, col. 2.] 

A khott grantis an alienation within the meaning 
of s. 3, Bombay Land Revenue Code. Wadia v. 
Secretary of State (3), relied on. Haji Abdulla v. 
Secretary of State (6), distinguished. [p. 286, col. ?.] 

The lands comprised ina foreshore can be made 
the subject-matter ofa grant. Secretary of State v, 
Chellikanit Rama Rao (11), relled on. |p. 288, col. 2.] 

A grant is to be construed by its own termsand 
not by the previous or the subsequent conduct of the 
parties, Wadia v. Secretary of State (3), referred 
to. ip. 285, col. 2.) 

A mistaken interpretation made by the Government 
Officers of a grant by the Crown and their consequent 
mistaken acts would not create an estoppel as against 
the Orown, Prosunno Coomar Roy v. Secretary of 
State (5}, relied on.[p. 284, col. 1.) 

The survey proceedings and the entries in the 
Revenue Records in virtue of the survey do not 
give any title and consequently a grantee of a village 
cannot claim any rights over the foreshore merely 
because of the survey. But the survey proceedings 
andthe acts of enjuyment of tbe income from the 
landsin suit can be pressed by the grantee in his 
favour to this extent that they are admissible to 
prove that the foreshore lands are within the boun- 
daries of the village, and that if the village he held 
as assigned to the grantee he is also entitled to these 
lands. [p. 289, col. 2; p. 220, col. 1,] | 

F.C, A. from the decision of the Joint: 
Judge, Thana, in ©. S. No. 12 of 1922. 

Messrs. Jamshed Kanga and P: B. 
Shingne, for the Appellant. 

Messrs. H.C. Coyajee and R. W. Desat, 


for the Respondents. 
Divatia, J—These four companion ap- 
peals have been filed by the Secretary of 
State for India in Council, who was the 
Principal defendant in each suit, and the 
original plaintiff is the principal respond- 
ent in each appeal. The plaintiff is the 
khot or lessee to whose ancestor the village 
of Mahul, situated in Trombay in the 
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island of Salsettee, forming part of the 
District of Thana, had been granted by the 
British Gcvernment, part in inam and the 
remainder in permanent khoti, i. e. lease 
subject to certain conditions stated in a 
sanad or a kowl dated April 20,1831. It is 
this document which is the most important 
one in all the appeals, the decision of which 
mainly turns on the construction of its 
terms. Of these four appeals, First 
Appeals Nos. 137 and 139 of 1927 arise from 
two suits filed in 1922 by the plaintiff for 
a declaration that he was entitled to take 
royalty in respect of removal of earth, 
stone, murum and cutting of teak trees 
in certain lands of the village in virtue 
of his aforesaid sanad, and for an order 
on the defendants to pay the amount of 
royalty found due onaccount. Defendant 
No. 1 in each of the two suits is the occu- 
pant of the land, defendant No. 2is the 
Port Trust of Bombay to whom the mate- 
rials are sold, and defendant No. 3 is the 
Secretary of State for India in Oounceil 
representing the Government which has 
denied the plaintiffs right to claim the 
royalty. First Appeal No. 139 of 1927 arises 
from a suit filed in 1923 by the same 
plaintiff for a declaration that the levy of 
-non-agricultural assessment by the Govern- 
ment on certain buildings erected by the 
plaintiff on his landin the said village 
was illegal and fora refund of the same. 
Lastly, First Appeal No. 104 of 1925 
arises in @ suit by the said plaintiff in 
1922 to recover possession from the 
Government of a part of the lands 
forming the foreshore of the said village 
which is surrounded on three sides by 
the sea and for the alternative relief of 
compensation, In all these suits the plain- 
iff having succeeded in the lower Court, 
the appeals have been preferred on behalf 
of the Government. 

The plaintiff's case, in substance, is this: 
He says that under the grant of 1831, 
he is entitled to collect and take all the 
revenues of the village from various 
sources except the Abkari, subject to the 
payment of afixed amount to the Govern- 
ment, that the grant is of the village 
itself and carries with it all the rights 
which the Government had in the village, 
which include the aforesaid right to 
royalty for minerals and teak trees, ex- 
empticn from the levy of non-agricultural 
assessment for buildings erected by him 
on the land and the right to the foreshore, 
4 e.,.lands lying betwen high and low 
watermarks at spring tides, With regard 
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to the latter right, he relies on the revenue 
survey of 1886 when the whole of the fore- 
shore comprising about seven hundred and 
eighty-four acres and assessed at Rs. 735 
was given survey No. 72 and entered in 
plaintiff's name. The plaintiff also relies 
on his enjoyment of all these rights till 
within 12 years before the date of these 
suits. In the alternative, he relies on his 
prescriptive enjoyment for 60 years. ‘The 
defendant (and by defendant I mean 
the principal defendant, i. e. Government) 
disputes this claim on the ground that the 
grant was not of any proprietaty right but 
was only limited to a lease of the agricul- 
tural revenue, that Government granted 
only those rights which are expressly 
mentioned in the kowi, and all other 
rights including non-agricultural and sub- 
soil rights being reserved, they did not 
pass under the grant. With regard to 
acts of enjoyment by the plaintiff the 
defendants say that even if any are found, 
they do not constitute estoppel against the 
Government, nor does the period of en- 
joyment extend to the prescriptive period 
of 60 years. On the other hand, it wasa 
mistake on the part of the Government 
Officers to allow this enjoyment and to 
enter the foreshore in the survey as the 
plaintiff's property, and that the mistake 
waa later on corrected by the Government. 

Various issues were framed by the lower 
Court on these pleadings and all the ma- 
terial issues have been found in the plaint- 
iff's favour. The learned Judge has found 
that under the kowl the plaintiff is entitled 
to claim the royalty for earth, stone and 
teak trees, that all land revenue of the 
lands granted in khott was to enure for 
the benefit of the khot including the en- 
hanced non-agricultural assessment, and 
that the foreshore lands in dispute were 
included in the grant and were also in 
the plaintiff's possession and enjoyment 
within 12 years before the suit. At the 
same time he has held that if these rights 
did not exist under the kowl, the plaint- 
iff has not acquired them by estoppel or 
adverse possession against the Govern- 
ment. As I have stated above, the decision 
in all these appeals turns on the construc- 
tion of the kowl, and it ison this point 
that arguments of Counsel on both sides 
have been mostly directed. We will, there- 
fore, at once turn to this question. What 
is the nature and purpose of this grant 
and what are the rights and liabilities 
created thereunder? In answering this 
question, itis necessary to havea look at 


280 
the nature of the revenue system prevail- 
ing at the date ofthe grant. The island 
of Salsette came under the British rule, 
in 1774 from the Peshvas who had only 
about 40 years back wrested it from the 
Portuguese. Asa result of an inquiry into 
the introduction of a regular system of 
revenue administration into the island, the 
Bombay Government suggested certain 
modifications in the then prevailing system 
and on approval of the same by the Court 
of Directors of the East India Company 
in 1799, Bombay Regulation 1 of 1808, was 
passed which is botha history as well as 
an enactment pertaining to the revenues de- 
rived from various groups of villages in 
the island. 

It appears that the Portuguese Govern- 
ment used to give the revenues of the 
village on a farm or lease to the highest 
bidder, but the actual occupant of the land 
had no permanent rights in these holdings. 
The revenues were derived from land 
as well as other sources including 
stones, excavated earth, capitation tax 
on fishermen, Mot-hurfa, i. e., tax on 
professions, ete. (Articles 6, 11 and 15). 
The British Government modified this 
system by giving to the old occupants of 
the land certain hereditary rights in 
their lands so long as they paid the 
fixed assessment measured in most cases 
in kind, and the farming system was also 
modified by giving grants of villages to 
various persons eitherfor a limited term 
or in perpetuity under which, in considera- 
tion of paying a fixed lump sum to the 
Government, the grantee enjoyed all the 
rights of revenue, agricultural as well as 
non-agricultural, which the Government 
had, except those that were expressly 
excluded under the grant and one of the 
general exceptions was the abkari revenue. 
That the Government had such non-agri- 
cultural sources of revenue seems to be 
clear from Arts. 50 and 60 of the said 
Regulation which mention Mot-hurfa tax 
as well as taxes on stone quarries, cutting 
of wood, capitation tax ete. 

If the grant was a rent-free grant in 
perpetuity with the right of transfer, it 
was known as inam; if it was a grant 
either fora fixed term or.in perpetuity 
with the condition to pay a fixed amount 
as rent to the Government it was called 
khott or a lease and the leaseholder 
was called a khot. The term “khot” was a 
general expression used. to connote a 
farmer ofrevenue and is to be distin- 
guished fromthe term “khot” as used 
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in reference to persons holding a special 
tenure known as khoti tenure in- Ratna- 
girl district governed by their own usage 
and for which a special Act was passed 
in 1880 known as the Khoti Settlement 
Act. The purpose of such grants was to 
encourage the cultivation and general 
development of these villages through the 
lease-holders whose interest it was to 
derive more revenue hy means of exten- 
sive cultivation and increasing the 
population of the villages so as to leave 
them as much profit as possible after 
paying thefixed amount which they had 
to pay tothe Government. This was the 
system in force when the grant in question 
was made in 1831, and it appears that 
such grants were made in the first half of 
the nineteenth century in respect of a 
large number ofvillages in Salsette with 
more or less variation of terms. With 
these general observations, we now turn 
to the grant in suit. It isin the Marathi 
language with a free rendering of it in 
the English language appended toit. The 
Jearned Judge has in his judgment in 
First Appeal No. 137 of 1927 rendered a 
literal translation of his own, but there is 
in evidence an official translation of the 
Marathi document which is Ex. 85, and J 
will adopt that translation which is as 
follows:— 

“Kowt (lease) granted by Lestock Robert Reid 
Saheb, Esquire, Bahadur, Principal Oollector, Zilla, 
(District) Konkan, to Azam Framji ‘ Pestonji Parsi 
resident of Fort, Bombay, in the year Surusun, one 
thousand two hundred and thirty-one (corresponding 
with the) English year 1831—32, Shake 1753, the 
cyclical year being named Khar. 

Anorder was issued from Bombay on January 
villages of Mouje Mahool 
and Marowlee Turf Trombay, Taluka Salsettee in 
farm together with a free grant of the arable 
uncultivated (‘osik’) land in the above two villages 
in compliance with which these two villages are 
now given to you, Out of the same the Sunnad 
of Mouji Marowlee has been separately made out 
(and given). This is the Sunnad of Mouji Mahool 
arable uncultivated (‘osik’) land having been given 
to you in Imam and the remainder of the (‘Darobasti) 
(entire) village having been given in farm. 

Boundaries of Mouji Mahool.— 

v2 ae east the village of Nanale near Kowlia 
lii. 

1. On the South the ses, 

1, Onthe West the arm of the sea which runs 

towards Sion. 

1. On the North the boundaries of two 

a namely Anikand Dewnur „On the 


ill. ; 

The above village is given to you under a Tharav 
{agreement,) without the Abkaree (revenue relating 
to Excise Department) from the current year 1830—31 
which Tharav is as under.— 

1, The arable uncultivated lands in the said 
inam village yield Mooras 24, Faras 2-1-4 Paili 1-2 
Dhemp, the assesment on which will be (in kind) 


yr 
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Mooras 16, Faras 1-1/2, Paili 1/2 of Batty which 
at the commutation rate of Rs. 2 a Moora 
amounts to Rs. 321— 88. This is given to you in 
inam and shallcontinue tobe enjoyed by you and 
your heirs for ever If you or your heirs shall 
atany time sell this nam to any one else the 
Government will make you pay a Nuzarana of Rs. 100 
for every Rs, 100 on the total amount of 





Deduct (in respect of) 


Net Dhemp Mooras. 
uncultivated land. 
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evenue of inam to be taken (on that occasion 
py Government on the assessment of inam ). 


Description of the village given (in farm) is as 
follow,— 
1. The revenue of the village without the ab- 


karee (revenue) and: the particulars of the lands and 
people and housesin the village are as follows,— 





Mooras in respect 
of land under 
cultivation, 


Salt Batty ground in 
ighas. 


178 20 3-1/2 44 5-1/2 ) 134 14-1/2 3-1/2 175-1/2 4-1/2 
katanganhanan anana aaa mene re) 


Deduct unculti- ` 
vated land. 


The remaining land 
under cultivation 
in Bighas. 


Palm trees in 
number, 


(?) Not yielding 
produce in 
number. 


Yielding produce 
in number, 


C-1/4 3-1/4) 166-1/4 1-1/4 4 438 121 257 


Houses . Cattle Total number ; ™ 
in number. sheds in of houses Population. Men. Women. Children. 
number. and sheds. 
129 19 148 477 209 209 59 


ANAO 


The amount of revenue according to the Jamabandi (settlement) of 129—30 (?) 


1829—30) 


Rs 506-8-0 Revenue to be received in cash (for the following) items:— 


74 8 0 To be paid in respect of palm trees 
yielding produce, in number for 
-which the total revenue in- rupees 
(is Rs. 74-8-0). 


20-8-0 In respect of trees 41 in 
number situated in the 
low land at annas sight 
per tree. 


i0-0-0 In respect of palm trees 40 
in number situate on the 
Hills at the rate of annas 
four per tree. 


oO 


44-0-0 In respect of palm trees 176 
in number held under 
Shilotri right at the rate of 
annas four (per tres). 


7480 


6 0 0 (?) Lasar in respect of grass. 


7 8 0 Moho-tarfa tax. 
6 0 0O In respect of two shoemakers 
at 3 rupees each. 
1 8 0 In respect of oil-mill. 
In all (Rs 7-8-0). 


418 8 0 Body tax (?) in respect of fishermen 
-93 in number at 41/2 rupees per 
man (?). 





ie eet ee 
2727 0 86 


eS e aee ~i 


2020 8 86 


e Se eg Se et Se eer 


2,020 8 86 Assessment in cash for the entire 
land under cultivation, 


1,785 12 57 Revenue in res- 
pect of Sweet 
land for paddy 
in Mudas (as 
follows:—) 

1-1/2 As per Dhep 

practice, 


87 20-1/4 


l 12 12 As per practice 
mentioned in 
Kau lnama 
(lease). 


S E a aaa 


8&9 7-1j4 2 Amount at the 
rate of Rs. 20 
per Moora. 
(Rs. 1,785 as. 
12 rees 57). 
234 12 29 Revenue in res- 
pect of salt- 
land for paddy 
Moor as 1/4, 
Faras 16-3/4, 
Pailis 3-1/2, 
in all at 16 
rupees per 
Moora (comes 
to Rs. 234 ag, 
12 rees 29), 
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Out of the same the amount to be deducted is as follows :— 


Rs. as, 1. Rs, as 
6 0 0 Inrespect of grass. 
1 8 0 Jn respect of village 

expense to be paid 
to vahiwat dar 21 
Patil. 13 

11 & 80 To Soyar Maya Patil 5 

5 12 20 Rama Babaji Mha- 


5 12 
8 0 
5 0 
4 8 


Dhurman 


0 Kootur Mudhavi. 

0 Dookal Kudhavi. 

0 Hasia Dhaklia Mu- 
dhavi. 


rekaat mama. ni Beb rl Kam 


48 4 20 


4 
8 
3 0 
4 


Na eA TTT ma na naa makan ES andhanan antah Setter 


166 0 40 


The remaining sum is settled at Rs. 2,761-0 46 
two thousand three hundred and sixty-one, and 
forty-six rees. This amount is (continued) to be 
paid by you every year, into the Collector's 
Treasury at Thana according to Government 
practice before the end of each (Tijory) official 
year or as soon as the year expires If in any year 
the Collector shall think it necessary to require 
from yousecurity for the payment c the above 
sum you must give it and failing it to give security 
satisfactory to Government the income (revenue) of 


the village will be attached according to the 
Regulations, 
md —in the said village some lands are un- 


cultivated and some treesare barren. And Govern- 
ment has rights over the said lands and trees and 
over the income thereof. Out of the same Govern- 
ment has retained some right mentioning the same in 
this kowi (lease). Except that right the whole right 
has been granted to you. You should goon enjoying 
the same. 

3rd.~ The trees from which liquor juice has 
been extracted shall be counted after 40 years 
from the date of this kowi (lease); And in case any 
more trees than the trees which have been mentioned 
in this kowi (lease) and which have been assessed, 
be found in that count, the said trees will be assessed 
at the following rates and the amount thereof will 


be recovered (as an additional sum). Palm 
trees;— 
Palm trees yielding produce to be assessed at 
Rs. a. p. 
0 8 0 Taljani (trees) lying in the low 


land 
0 4 0 Trees lying on the hill. 


There are no date trees in the aforesaid Movje 
(village) but if there grow any in future the same 
will be assessed at rees 36 per tree. 

The total amount of such assessment at the 
above ratesshall be continued to be paid by you 
annually in addition to the aforesaid sum of 
“Rs. 2,361-0-46. 

4th.— You are notat liberty to cut down or des- 
troy any palm or date trees without the sanction 
of the Collector and should it appear that trees 
usually drawn, have been relinquished with the 
intention of getting them at a smaller rate of assess- 
ment, Government is entitled to receive full assess- 
ment in respect of such number of trees which may 
have been’ drawn during -any one year of your 
-ERBE A 


ae 
4 12 20 Shri Chedoba, Vahi- 


ji Patil, 
8 0 Nagu Janaji Patil. 
0 80 Vitho'Kopri Patil. 
12 20 Jao Buttia Mhatra. 
12 20 Keroo Bhikaji Mha- 


tra. 
8 0 Dhaklya Madhavi. 
0 Raghu Mankoji Mu- 
kadam. 
8 0 Budhya Mudhavi. 


154 IC 
Rs as. r, 
watdar Nagu Jana- 9 8 40 Hajrat Piraaheb, Vahi- 
watdar Shaikh Dawood 


Parkar. 

10 4 20 Radkia Bal Mhatra. 

512 20 Lakhman Vithoji. 

8 8 0 Zoojia Madhavi. 

33 0 0 Hira Mudhavi. 

4 8 GOG Rama Pillacha Madha- 

vee, 
51 8 80 


—_— 


——_—— ee 





__dth.—You must within the space of three years 
dig new wells two in number which will be useful 
for building and agricultural purposes for the 
purpose of bringing the lands under cultivation in 
prosperous condition and for bringing the waste lands 
under cultivation; the wells must be built of chunam, 
After the expiry of three years the Government 
will take from you Rs. 500 (five hundred) for each 
well which will not be so dug (in existence), And 
as the village is granted to you under khoti right 
for bringing it under prosperous condition and for 
producing the thinge of great value Government 
is entitled to take back the village without allowing 
deduction for expenses if you fail to act ac- 
cordingly, 

_6th.—This kowl (lease) will not prejudice the 
rights of any one who may have in respect of the 
land or in respectofany (other) item “Bab” in the 
said village. | And it should be clearly noted that 
this kowl will not enable you to exercise rights in 
respect of the items (‘'Kalams’’) over which the Govern- 
ment has no rightat present. You will be entitled 
to exercise rights only in respect of those items 
(“Kalams”) over which i 

Palm trees not yielding 


produce. 
À, g. 
v7 0 25 
the Government has right and which are 


given in writing in this kowi lease), 

7th.—You should protect the Ryots in a good 
(sympathetic) way. You should behave with the 
Ryots in a respectable manner. And you should 
oppress them in no way whatever. In the village 
which has been given to you the rates of Government 
assessment which are in vogue should not be enhance- 
ed without the sanction of Government and all the 
practices which are prevalent should not be altered 
et ee of Government. 

th, —-In the village allowances are bein j 
by Devasthans, charitable institutions ao 
Mhatare and other village officers, The same 
eae be continued in fact according to prac- 
ice. 

9th.—As to the lands which have been given to 
any particular persons on “maphi istava’ (tenure 
before the grant of this lease) the same should ` 
be continued to them. You are to recover every 
poo the persons holding the “maphi istava 
owl’ the Government duesin regpest of the same 
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as and when they are receivable in any year, and 
you are to pay the same to Government in addition 
to the amount of revenue which is fixed in the 
lease given ‘to you. 

10th.—I£ there be vahiwat (practice) for the people 
of other villages to draw toddy from palm and Shindi 
trees of the said villages and to carry the same to 
their respective villages, then you are not to cause 
obstruction to them in doing that. 

1ith—You have become khots of the aforesaid 
Mouje and you possess such authority to exercise 
powers and to carry on vahiwat there as is given to 
a khot under Chap. VI of Regulation XVIIL of 1827 
or you will get such authority as may be hereafter 
conferred on khots. If you should fail to carry out 
the terms of settlement you will be liable to 
punishment such as is now or may hereafter 
be provided for by law. 

12tk.— You are not to exercise criminal or civil 
powers (jurisdiction) unless the same are given to 
you and generally you have to act in accordance 
with the Regulations which have been in force now 
or which may hereafter come into force for jama- 
bandi (revenue) regarding criminal and civil 
administration and in accordance with the ancient 
custom of the country. 

13th.—You are not authorized to issue orders in 
accordance with the rules and regulations which are 
in force and which may hereafter be enacted in 
connection with the manufacturers of country liquor 
and sale of liquor, opium, poisonous substances, 
tobacco, snuff, Ganja and other (similar) articles and 
to.receive income that may be derived from these 
items and to make any ‘bandobasia’ (arrangement) 
in connection therewith. The whole of this item is 
reserved to Government. > 
- 14th —Collector Saheb himself or any Government 
Officer deputed by him may go to thevillage given 
to youand make enquiry as he thinks proper as 
regards new cultivation and improvements and as 
regards other matter and you are to render him 
such assistance a8 may be required in the 
said enquiry and you are to submita repert every 
year to the Collector orto the mamlatdar of taluka 
as regards the new cultivation and improvement 
which you may have made in the previous year. 

lith.—I£ a dispute arises between you and Govern- 
ment with regard to any matter connected with 
this lease or with regard to the lands mentioned 
in this lease or as regards other matters and if that 
dispute is required to be taken for decision to any 
Civil Court, the same shall first be got inquired 
into and decided by the Zilla Court. 

16th.—In case you should fail to carry out the 
provisions of this lease for which no specific penalty 
has been laid down in this lease and if you should 
act improperly, Government is competent to inflict 
punishment according to law, to cancel this lease 
and to take back the village without reimbursing 
you for expenses which you may incurin connection 
with the village. 

17th—The said village is granted to you, your 
heirs and descendants in permanent khoti (tenure) 
agreeably to (the conditions laid down in) the clauses 
of the lease, and you may on completion of a period 
of 10 years from the date of this lease transfer 
this khoti by sale or otherwise, provided that the 
vahiwat of the said village shall remain in the hands 
of one individual and that the Government will 
consider - this property to be. of-the eldest mem- 
ber of tthe family irrespective of Takshim 
(shares) that there may be therein ‘and you are 
~prohibited: from transferring tbe village-to the 
person to whom it is‘ to be transferred “as stated 
above according to law unless proof ofhis respect- 
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ability and means has been given to the satisfaction 
of Government, If you transfer this village to any 
person without Government Order, Government will 
be at liberty to cancel this lease and to take back 
the village into Government. 

l°th.—The said village has been given to you on 
khoti (tenure) andeven if the said village is trans- 
ferred by you to any other person by sale, mortgage, 
gift or otherwise, either before or after there is 
failure to carry out the clauses of this agreement, 
the Government's right to cancel this lease and to 
take back the village in case of failure will not be 


ost. 

19th,—If there be any mistake or misconduct on 
the part of your agent orservant inany matter, the 
said mistake or misconduct will be considered as 
being on your part and the punishment prescribed 
for the same will be inflicted on you. 

2(th —In the event of the said village being taken 
back by Government, Government will recover the 
amount of jamabandi (revenue) according to the 
custom of the country. Ifyou have given lands, other 
items of revenue (to other persons) on agreement of 
payment of a lesser amount, then such settlement 
will not be recognized by Government. 

2}st.—This lease will be submitted for approval 
by the Honourable Court of Directors. If the clauses 
containing the conditions of this lease be not 
approved by them, you will be informed of the 
same within three years of the date of this lease 
and this lease will be cancelled and the village will 
be taken back hy Government and the expenses 
which you may have incurred for cultivation and 
improvement in connection with the village will be 
made good to you. 

You are to carry on vahiwat in accordance with 
the (twenty-one) clauses which have been fixed and 
set outl. 

7th Moon of the month of Jilkad. 

The lunar date the 9th of First: Vaishakh Sud 
(corresponding with the English date April 20, in 
the year 1831). 

Appaji Raghunath Shrirgarpure 


(my own handwriting). 


(In English) 
L, R. Reid, 
Principal Collector.“ 


It would appear from the preamble that 
two villages Mahul and Marawli Turf had 
been granted to the plaintifs ancestor. 
We are not concerned with Marawli in 
these suits and this document relates to 
Mabul only. In the preamble it 18 stated 
to be a grant of arable uncultivated land 
having been given in inam and the 
remainder of the village having been given 
in farm (khoti). The vernacular expres- 
sion used for “arable uncultivated land” is 
kirdasar osik. Kirdasar means “under culti- 
vation or fit for cultivation” and ortie means 
“uncultivated and fallow land” (vide 
Molesworth’s Dictionary). So that this 
expression means rice land once cultivated 
but subsequently given up or cultivable 
but uncultivated land. This kind of land 


‘ig given in nam while the remainder of the 


village which means every part of the 
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village except the arable uncultivated 
lands is given in farm, But what is 
granted is the village itself as would 
clearly appear not only from the preamble 
but also from the body of the grant in the 
very first clause after the preamble and 
also from cls. (17) and (18), ete. The deed 
opens with the grant of the village except 
the abkari revenue. The first part of the 
grant which deals with inam consists of 
only one clause and we are not concerned 
with it. 

The second partof the grant, i. e., the 
khoti grant, consists of 21 clauses, out of 
which cls. 1, 2,5, 6,7, 11, 17 and 18 are 
important. In the fiirst clause the net 
revenue as derived from the village inthe 
year preceding the grant is stated to be 
Rs. 2,361 and odd from agricultural as 
wellas non-agricultural sources including 
taxes on trees, professions and capitation 
tax on fishermen. Then follows the second 
clause which is the really operative part of 
the grant and is to be read with cl. (6). 
“The combined effect of these two clauses 
is this: Out of the various rights which 
Government possessed over the uncultivated 
lands and trees in the village, some, as 
stated inthis grant, had been reserved by 
the Government, but except those all other 
rights had been granted. At the same 
time, other persons, e. g., occupants of lands, 
might have gotcertain rights as against 
Government. Those were not to be affected 
by the grant, which was, therefore, to 
include only those rights which Government 
possessed and conferred on the grantee in 
this document. 


The controversy between the parties has 
mainly ranged over the meaning of these 
two clauses. The learned Advocate- 
General for the appellants has contended 
that these twoclauses do not make the 
khot a proprietor of the village, and that 
the object of the grant being to bring the 
village in. a prosperous condition, only 
rights over the cultivation of the village 
were granted, and he has for that purpose 
also relied on the words of cl. (5) of the 
grant, He further contends that in cl. (2), 
only uncultivated lands and barren trees 
are mentioned and it was only in respect 
of these that the Government granted 
certain rights over the soil, but that 
sub-soil rights as well as non-agricultural 
rights were not specifically mentioned, 
and therefore, under cl. (6) they were not 


meant to pass. Lastly, he has urged that 


the grant must be construed against the 
grantee, 
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that under a zamindari grant, 
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the presumption is that minerals do not 
pass to the grantee: Raghunath Roy 
Marwari v. Raja of Jheria (1), and that the 
plaintiff is in the position of a farmer of 
agricultural revenue and nothing more. 

On the other hand, Mr. Ooyajee, the 
learned Counsel for the plaintiff supports 
the construction put on these clauses by the 
lower Court and contends that, with 
certain expressly stated exceptions the 
village itself is granted in farm with its 
revenues from all sources. He contends 
that the vernacular words used in the 
preamble for the expression “remainder 
of the village” are ‘‘Baki Darobast” which 
expression has been construed in the case 
of a sanad in Vasudev Pandit v. Collector of 
Puna (2), as “the whole of the remainder” 
which would mean that all the rights which 
Government had in the village had been 
assigned to the lessee. He distinguishes 
the case of Raghunath Roy Marwari v. 
Raja of Jheria (1) on the ground that there, 
although certain land was granted rent 
‘free, the grant was only a grant of the 
bare rights of cultivation and the only 
words in the grant were “you should enjoy 
it somfortably by cultivating and getting 
the same cultivated by others,” and that 
the present grant contains entirely different 
and wider terms and could not be construed 
as a grant restricted to agricultural 
purposes only. For the respondents, very 
strong reliance is placed upon a recent 
case decided by the Privy Council, viz., 
Wadia v. Secretary of State (3). The 
decision in that case is important for the 
construction of this sanad, because, firstly, 
the sanad there comprised two villages in 
the very island of Salsette in which the 
village Mahul, which is the subject-matter 
of the present grant, is situated, and 
secondly, the terms of the sanad in that case 
also are in anumber of respects similar to 
the present one. 

What happened there was this. The 
ancestor of the assignee of the two villages 
of Juhu and Vile Parla was formerly given 
an inam of a fixed cash amount of 
Rs. 4,000 per year. Some time later the 
grantee applied tothe Government to give 
him villages in Salsette in place of the cash 
inam and Government gave him these two 


(1) 50 Ind. Gas, 849; AI R 1919 P O17; 461A 158; 
47 095; 17 ALJ 597; 36 M LJ 660;1 UPL R(P 0) 
43:23 0 W N 914; 26M L T 76; 30 OL J 160; 21 
Bom. L R 895; 10 L W 347 (P 0). 

(2)10 BHOR 471. 

(3) 114 Ind. Oas, 1; AI R 1929 P O 34; 561 A 51; 
53 B 230; 33 O W N 293; 490 L J 179; 31 Bom. LR 
256; (1929) A LJ 47 (P 0.) < 
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villages in substitution of the cash grant. 
Tt is to be noted that the villages themselves 
were not granted in inam, but it was 
calculated that the total income of these 
two villages from agricultural as well as 
non-agricultural sources was about Rs. 4,700 
odd, and out of this amount the inam of 
Rs. 4,000 was deducted and it was 
stipulated that the remaining amount of 
Rs. 700 was to be paid by the grantee to 
the Government. This amount of Rs. 700 
was subsequently reduced to Rs. 200. The 
grant of the villages was in perpetuity 
and as here the occupants of the land or 
“Sutidars,” as they were called, were made 
permanent proprietors of the plots which 
they possessed on their paying a fixed 
assessment to Government. The grant was 
made subject to certain conditions, and 
condition No. 20 there was similar to cl. 6 in 
the present grant. The Privy Council held 
on a construction of this sanad tbat what 
was granted to the grantee was the villages 
themselves, that the villages were alienated 
tothe grantee withinthe meaning of that 
_term under s.3, cl. (20), Bombay Land 
Revenue Code, and although the grantee 
was not made a proprietor of the villages, 
the income of the villages from all sources 
was given to him, andit was further held 
that if one kind of income was substituted 
by another kind of income, e. g., the 
agricultural assessment converted subse- 
quently into non-agricultural assessment of 
the land, then it wasthe grantee who was 
entitled to this altered assessment under 
s. 48, Bombay Land Revenue Code, and not 
the Government. 

I think that the present sanad must also 
be construed in the same manner in which 
the sanadin that case was construed by 
the Privy Council. Here, although there 
was no tnam granted to the present 
plaintiff's ancestor before this grant was 
made, we have the fact that inthis grant 
- itself certain cultivable lands are granted 
in inam and the rest of the village is given 
in farm, but that would not make any 
material difference between the present case 
and that case, because the villages there 
were not granted ininam but were only 
assigned to the grantee on conditions 
similar to those in the present deed. It 
is also clear thatin any case the grant was 
of all the revenues derivable from the 
village, except Akbari, and not merely the 
agricultural revenue. The inclusion 
of profession tax and capitation tax 
and the express exclusion of akbari 
revenue which is a non-agricultural 
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income shows that the grant included all 
kinds of revenue derivable from the village. 
That being so, I think that the lower Court 
is right in the construction which it placed 
on this grant, and it must be held that the 
plaintiff's ancestor is granted the village 
itself with all the revenues derivable from 
it subject to the express exceptions made in 
the grant. 


With these general observations with 
regard tothe construction of this grant, I 
now turn to the particular facts of each 
appeal in this case. First, I will take up 
the companion appeals, First Appeals 
Nos. 137 and 139 of 1927, which deal with 
the question of royalty on earth, stone and 
teak trees. It would follow from the con- 
struction which I have placed on the sanad 
that if Government was entitled to a 
royalty on these items before the grant 
was madethen in that case these rights 
must be deemed to have been conveyed 
under the grant to the grantee, It is clear 
that these rights were possessed not by the 
occupants but by the Government. It has 
been held in Vasudeo Bhaskar v. Collector 
of Thana (4), that before the Bombay Land 
Revenue Code the ownership of trees in 
varkas, i. e., inferior kind of land, belonged to 
Government and it has also been held in an 
unreported decision of this Court in Mukund 
Gopinath Patil v. Janmejaya Chhabildas, 
Second Appeal No. 132 of 1913 decided on 
February 15, 1916, by Batchelor and Shah, 
JJ., that minerals and trees in such cases 
belonged tothe Government. That being 
so it must follow that the plaintif is 
entitled tothe royalty which he claims 
with respect to these items. For the respond- 
ent reliance has been placed on a number 
of documents in this case which show 
that their ancestors have received the 
income from minerals and trees in this 
village and that Government officers have 
from time to time admitted the plaintiff's 
right to them. The lower Court also has 
based its decision to a certain extent on 
the subsequent conduct of the parties. I 
do not rely upon this evidence for the 
purpose of construing this sanad. As 
observed in the above-mentioned Privy 
Council case, a grant is to be construed 
by its ownterms and not by the previous 
or the subsequent conduct of the parties. 
All that this conduct would show is that 
the Government officers have put the same 
construction upon the grant which the 
plaintiff asks the Court to put. At the 


(4) (1879) P J 274. 
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same time, however, this fact would not 
work as an estoppel against Government, 
because if thess acts were mistaken 
acts on the part of Government officers, 
the Orown would not be bound by them: 
ai Coamar Roy v. Secretary of State 
Itis also argued on behalf of the res- 
pondents that they had been asserting 
these rights ever since 1860, and that even 
assuming that they were not entitled to this 
income under the grant, they had acquired 
that right by adverse possession against 
the Government. Iagree with the lower 
Court that the plaintiff has not been able 
to establish this part of the case, ani 
therefore, he cannot succeed if the construc- 
tion of the grant is against him. 


Then coming to First Appeal No. 138 
of 1927, this appeal relates to the levy by 
the Government on certain residential 
structures and cattle sheds erected by the 
plaintiff on his land in this village, and it 
is contended on behalfofthe appellant 
that these structures are not farm houses 
but are built by the plaintif for his own 
use as a seaside villa, and, therefore, 
they do not come under para. 1, but come 
under para. 2, s. 65, Bombay Land Revenue 
Code,and are liable to enhanced non- 
agricultural assessment, The lower Court 
has held on this point, firstly, that these 
structures are built for agricultural pur- 
poses and are not residential villas, and 
that s.65, Bombay Land Revenue Oode 
does not apply asthis is an alienated 
village. As tothe latter point the appel- 
lant contends that the plaintiff's case 
falls unders. 65 because by virtue of 
s. 217, Bombay Land Revenue Code, where 
a survey has been introduced into a village 
the occupants there got the same rights 
and liabilities as the occupants in an 
unalienated village, and therefore, the 
plaintiff would also be governed by s. 69. 
On the other hand, it has been contended 
for the respondents thatthe village is an 
alienated village unders. 3 (20), Bombay 
Land Revenue Code, thatthey are holding 
the whole village in perpetuity for a fixed 
sum, that they are not governed by s. 65, 
Bombay Land Revenue Code, that they 
have been appropriating the increased 
non-agricultural assessment after the 
survey of the village in 1886 and building 
assessment is only an altered form of 
assessment, and that, as held by the 
Privy Councilin Wadia v. Secretary of State 


(5) 26 O 792; 3 0 W N 695. 
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(3), they are entitled to mnon-agricuitural 
assessment and Goverment cannot levy 
anysuch non-agricultural assessment on 
any building erected by the plaintiff on 
his land whether for agricultural or non- 
agricultural purposes. ; 

Now itis to be observed that a khoti 
grant is an alienation within the meaning 
of s. 3, Bombay Land Revenue Code. ‘Lhe 
grant in the case of Wadia v. Secretary of 
State (3) was almost of the same nature 
as the grant in the present case and there 
also it has been held that it amounted 
toan alienation within the meaning of 
that term in s.3 (20), Bombay Land Revenne 
Code. The Jearned Advocate-General has 
placed strong reliance on a decision of 
this Court in the case of Haji Abdulla 
v. Secretary of State (6), in which it 
was held on the facts of that case 
that the grant did not amount to an 
alienation. 

It is to be observed that in that case’ 
the grantee was to bring the lands under 
cultivation within the period of forty ` 
years and the assessment was to go to > 
Government, that it was competent to 
introduce a new survey and assessment: 
irrespective of the wishes of the grantee. 
There was no condition there similar to 
condition No. 2 in the present grant, 
and the decision is confined to the 
facts of that case only. Although I feel 
a certain amount of doubt as to the 
correctness of that decision even on the 
facts of that case, itis not necessary to 
discuss it further because the facts in the 
present case are materially different from 
these in that case, and ifthe grant here 
isto be construed with any other grant, 
the present grant is more similar tothe 
grant in Wadia v, Secrteary of State (3) 
than the grant in Haji Abdulla v. Secre- 
tary of State (6). The grant, therefore, 
being an alienation within the meaning 
of that term in the Bombay Land 
Revenue Code, s. 65, Bombay Land 
Revenue Code, would not apply to this 
ease; and as to the application ofs. 217, 
Bombay Land Revenue Code, that section 
applies as between an occupant and the 
grantee and not as betweenthe grantee 
and the Government. The present case 
would be governed by the terms of s. 218 
of that Code rather than bys. 217. Really 
speaking, as has been conceded on behalf 
ofthe appellant, this question also turns 
upon the construction of this grant and 
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not on s. 65, because if the grant be 
construed to be a grant of the village 
with all its revenues except abkari, then 
in that case the grantee would be 
entitled to erect any structure without 
the payment of extra assessment to the 
Government, irrespective of the terms of 
s. 63, Bombay Land Revenue Code. 
Under the construction that I have puton 
the grant, I think it is-clear that the 
Government is not? entitled to levy any 
non-agricultural assessment on these 
buildings and this part of the case would 
be covered by the decision in Wadia v. 
Secretary of State (8). That being so, it 
is not necessary to go into the question 
as to whether the buildings constructed 
are farm buildings or residential houses. 

The appellant has also urged that the 
present suit is barred by limitation as 
having been filed more than one year 
after the order to recover non-agricultural 
assessment. ‘I do not think however that 
Art.°14, Limitation Act, applies to the 
facts in this case, because if the order of 
enhanced assessment is a nullity or in 
excess of authority, it was not incumbent 
on the plaintiff to file any suit to have 
the order set aside: see Shivaji Yesjt 
Chawan v.Collector of Ratnagiri (7) and 
Dhanji v. Secretary of State (8). The deci- 
sion, therefore, of the lower Court hold- 
ing..that the Government is not entitled to 
charge non-agricultural assessment is 
correct. The last appeal to be dealt 
with is First Appeal No. 104 of 1925 in 
which the dispute is about a part of the 
foreshore lands to the south of the vil- 
lage. The history of this dispute is that 
in April 186], a certain portion of land 
measuring about 148 acres on the southern 
side of this village bordering on the sea 
was sought to be acquired by the Govern- 
ment from the khot. That piece of land 
is described in the suit as Pir Pav land 
as there is a tomb of a saint called Pir 
Pav onit. An award was made by the 
Government, but subsequently the 
acquisition proceedings were dropped, 
and by private arrangement ib was sold 
by the khot to the Government in August 
1562, for Rs. 20,000. Then, in November 
of the same year, a portion of this land 
was leased by Government to a Company 
called Elphinstone Co. for excavating 
earth and constructing a pier. It was later 
on resumed by the Government, and 
(7) LLB 429, 
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subsequently in the year 1883 a portion 
of this land measurfthg about four acres 
was leased by Government to one Dada- 
bhai Manekji and the rest to one Haji 
Ismail, but the latter was resumed by 
Government in 1904. Then in 1886 the 
revenue survey was introduced in this 
village at the khots request and all the 
lands in the village were measured, 
numbered and assessed. 

Exhibit 67 is a memo. written by the 
Revenue Officer in which he states that 
the foreshore lands which were known as 
khajan lands were within the boun- 
daries of the village and held by him 
under his grant, that for more than 90 
years he has enjoyed income from stones, 
sand, etc., from these lands and that they 
should be entered in his name. As a result 
of the inquiry the whole of the foreshore 
with the exception of the Pir Pav land sold 
to the Government was included in the 
village, and the lands of the foreshore 
were described as khajan lands and given 
one survey number, viz., 72, The area of this 
land was about 783 acres. Exhibits 72 and 
73 are the extracts from the survey proceed- 
ings showing that this survey number was 
described as khajan lands and entered in 
the name of the khot as proprietor. The 
Pir Pav land was entered in the Collec- 
tar's name, Later on Dadabhai assigned 
his rights to the present defendant No. 2 
who constructed a pier on this land. Then 
in 1908 the survey records were altered 
by the Government without the plaintiff's 
knowledge and survey No. 72 was split up 
into three portions by drawing two vertical 
lines WX and YZ in the village map, 
Ex. 78-A. Thus the foreshore was divided 
into three parts. The portion to the west of 
the line WX was entered in the khot's name, 
the portion between WX and YZ was 
given anew survey No. 185, and that com- 
prised the foreshore adjoining the Pir 
Pav land. It was entered in the name of 
the Collector and a small strip to the east 
of the line YZ vas given survey No, 186 
and that also was entered in the name of 
the khot. Then subsequently some part of 
Pir Pav land measuring about l9 acres was 
added to survey No. 185 and that number 
was sub-divided intotwo numbers 185-A 
and 185-B. No. 185 B was given by the 
Government on lease to defendant No. 2 
and No. 185-A was enteréedin the name of 
the Government, and it is this new No. 185-A. 
measuring 63 acres and 16 gunthas that 
is in dispute in this appeal. 

The lower Oourt has held that this 
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No. 185-A which is the khajan land ad- 
joining the southern extremities of the 
village was included in the original grant 
inasmuch as what was granted to the origi- 
nal grantee was the whole of the village 
with all its lands, and this part of the 
foreshore was a part of the uncultivated 
land of the village, and therefore, it belongs 
to the khot. The lower Court has also held 
on the evidencethat at least from 1890 up 
to 1910 the khot has exercised rights of 
ownership over this and the other parts of 
the foreshore of the village by charging 
fees for sand removed from the foreshore 
and by charging rent from fishermen for 
boats kept on it. Now, the appellant's case 
on this point is this that no part of the 
foreshore is granted under the kowl and 
the Crown is the owner of the foreshore 
between high and low water marks. 
Reliance is placed upon Attorney-General 
v. Emerson (9), Emperor v. Budhoobai (10) 
and Secretary of State v. Chellikant Rama 
Rao (11) to show that prima facie the 
Crown is entitled to the foreshore. It is 
further contended that cl. (2) of the grant 
under which the foreshore is alleged to 
have been granted contains the word 
osik only and not kirdasar osik, that is 
to say, the lease as opposed to the inam 
grant includes only the waste and the 
foreshore cannot be said to be waste 
land, and that none of the clauses of the 
grant make any express reference to the 
grant of the foreshore. It is contended as 
an alternative case that, even assuming 
that the foreshore was granted under the 
original grant, the part of the foreshore in 
dispute now, which is adjacent to the Pir 
Pav land, must be taken to have been 
purchased by the Government when that 
land was sold in 1862, and that therefore, 
even though the rest of the foreshore may 
belong to the khot, this part of the fore- 
shore in suit has passed to the Government 
It is, however, conceded 
that the total area of one hundred and 
foriy-eight acres, which is mentioned as 
the area of the Pir Pav land sold to the 
Government, does not cover the area of 
the foreshore in dispute but comprises only 
the land situated to the north of this fore- 
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shore. On the other hand, it has been 
contended by the respondents that the 
foreshore of the village is included in the 
grant and that they have been enjoying 
income from this foreshore from the begin- 


ning, that the foreshore is a part of 
the village and consists of khajan 
lands which are surveyed and as- 


sessed in the survey of 1886. The respon- 
dents also rely on the various acts of 
enjoyment of fees, ete:, with respect to the 
foreshore at least from 1890 till 1911 when 
their rights were disputed. They also rely 
upon the acquisition by the Government, 
in 1919, of a part of the foreshore which 
is situated just to the west of the fore- 
shore in dispute. 

Now the first thing that is to beseen is, 
whether this foreshore is included in the 
grant or not. We have seen above that 
under the grant what is granted is .the 
village itself, with certain exceptions, and 
theforeshore is not expressly excepted. At 
the same time the whole of the land com- 
prising the foreshore, which covers a very 
large area of seven hundred and eighty- 
three acres, does not consist merely of 
stone and sandy tract, but it consists of 
lands which have been regarded as khajan 
lands from the beginning and assessed as 
revenue ‘bearing land. Khajan land 
is described in Molesworth’s Dictionary as 


“cultivable land lying along the coast or along 
inlets and exposed to be overflowed by the tide,” 


and these landshave been regularly sur-’ 
veyed and assessed as forming part of the 
lands of the village. Therefore, unless 
otherwise proved, they must be regarded as 
lands which have passed to the grantee 
under the kowl, and cls. (2) and (6) ofthe 
kowl read together convey, to. my mind, 
these khajan lands also tothe grantee. It 
is quite true ascontended on behalf of 
the appellant, that the presumption is 
that the Crown is entitled tothe foreshore 
unless it can be shown from any particular 
grant that the foreshore is conveyed under 
it but that presumption is satisfactorily 
rebutted here by the terms of the grant. 
Now, it cannot be deniedthat the lands 
comprised in a foreshore can be made the 
subject-matter of a grant as has been observ- 
edin Secretary of State v. Chellikanit Rama 
Rao (11) on which reliance has been placed 
on behalf of the appallant. At p. 626* 4 
passage from the judgment of Parker, J., 
in Fizhardinge v. Purcell (12), is quoted 
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with approval. It is stated there: 

“Olearly the bed of the sea atany rate for come 
distance below low-water mark and the beds of 
tidál navigable rivers are prima facie vested in the 
Crown and there seems no good reason why the 
ownership thereof by the Crown should not also, 
subject tothe rights of the public, be a beneficial 
ownership. The bed of the sea, so far as it is vested 
in tha QOrown and a fortiori the beds of tidal navig- 
able rivers, can be granted by the Crown to the 
subject..... 1t is also true that no such grant can 
since Magna Charta operate to the detriment of the 
public right of fishing. But, subject to this there 
seems no good repson to suppose that the Crown's 
ownership of the bed of the sea and the beds of 
tidal navigable rivers is nota beneficial ownership 
capable of being granted toa subject inthe same 
way that the Crown's ownership of the foreshore is 
a beneficial ownership capable of being so granted.” 

On behalfof the appellant reliance has, 
been placed upona passage in the Law 
of Waters, Edn. 38, by Coulson and 
Forbes at p. 28, which says: 

“The ownership of the Crown in the sea-shore 
being as has been said, for the public benefit, grants 
of portions of it to an individual subject are, as it 
were, an encroachment on the publicright and against 
good policy; and, therefore, the Courts are inclined 
to construe such granis strictly in favour of the 
Crown probono publico and against the grantees, 
The burden of prcof is in all. cases on the claimants, 
and unless they make out a good title, judgment 
must be for the Crown, The same rules, however, 
of common sense and justice must apply in the con- 
struction of a deed, whether the subject-matter of 
construction be a grant from the Crown orfrom a 
subject it being always a question of intention to be 
collected from the language used with reference to 
the surrounding circumstances,” 


This proposition has not been denied on 
behalf of the respondents, but they rely 
on certain passages from the same treatise 
at pp. 33to 36 whereit is stated asa 
summary of authorities on the subject that 
certain acts of ownership are admissible 
to prove that the foreshere is within the 
boundaries of grant ofland on the sea- 
shore, although whatacts of ownership 
are sufficient to establish such a claim 
is not easy to say, ‘and that the chief 
proprietary acis for which the sea and 
seashore afford scope appear to be among 
other things, mining, digging, taking 
sand, taking salvage for grounding of ships, 
ete.. Ever since the survey the plaintiff 
has exercised his right over these khajan 
lands, and that right had not been chal- 
lenged till 1911. It is truethat this would 
not work as an estoppel against the Govern- 
ment,- nor can it be invoked in thé plaint- 
iff's favour in construing the grant itself, 
But ifin the grant we find that the village 
itself has been granted andit is further 
stated that all the 
revenue which Government possessed in 
that village have also been granted to the 
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plaintiff then, in my opinion, it is difficult 
to resist the conclusion that the whole of 
the foreshore in the village must bein- 
cluded in the express words of the grant as 
described in cis. (2) and (6) of the deed. 
With regard to the argument that the 
foreshore is waste and not waste land and 
that the term osik means waste land, and’ 
therefore what is granted is waste only 
and not the waste land, as I have obser- 
ved above, the term osik: means uncul- 
tivated fallow land and the evidence in 
this case shows that the foreshore in 
dispute is not mere waste in the sense of 
not being a part of the lands of the vil- 
lage. Jt is clear that these lands are 
khajan lands, and although they may not 
be actually cultivated, they are part of 
the lands of the village from which Gov- 
ernment could derive some revenue in 
the form of fees for digging earth, sand, 
and keeping of boats thereon. If there- 
fore the plaintiff claims this revenue on 
the ground that all the revenues from 
ihe lands of this village have been 
granted to him under the deed, then, I 
think, if cannot be denied that the plaint- 
iff is entitled to it as being the grantee of 
the lands. - 

It has been contended on behalf of the 
appellant that the survey proceedings and 
the entries in the revenue records in 
virtue of the survey do not give any title, 
and that if they are mistaken they are 
liable to be corrected. -Itis quite true -/ 
that the plaintiff cannot claim any rights 
over the foreshore merely because of the 
survey. It can be said at the most that 
the evidence in the case corroborates the 
construction of the grant which has been 
put by the lower Court, and I think that 
the survey proceedings and the acts of 
enjoyment of the income from the lands 
in suit can be pressed by the plaintiff in 
his favour to this extent that they are 
admissible to prove that the foreshore 
lands are within the boundaries of the 
village, and that if the village beheld as 
assigned to the plaintiff, he is also entitled 
to these lands. In view of this decision, it 
would not be necessary to consider the al- 
ternative case advanced on behalfof the 
appellant that this part of the foreshore 
in dispute has passed to Government under 
the sale transaction of 1862. If it were 
necessary to decide this question, I am of 
opinion that this part of the foreshore was 
not conveyed by the khot to Government 
in 1862. The conveyance ofthe land in 
1862, if any, is not on the record, but 
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‘he agreement to sell, Ex. 86, shows that 
the then khot agreed to sell for a sam of 
Rs. 20,000 a piece of land belonging to 
him in the village of Mahul and situated 
on the southern extremity of Trombay, the 
boundary line of which had been marked 
by a trench cut from the western to the 
eastern coast line, the area being one 
hundred and forty-eight acres and odd. 
It was this specified land that was sold, 
and when it is rightly conceded that the 
present land in dispute, which comprises 
about sixty-three acres, is not included in 
that area of one hundred and forty-eight 
acres, the conclusion is obvious that this 
part of the foreshore cannot be regarded 
as having been conveyed to the Govern- 
ment. The plaintiff is in undisputed and 
undisturbed possession of the rest of the 
foreshore even now, and this suit is con- 
fined, as I said above, to only a very 
small part of the whole of the foreshore 
lands of the village. For these reasons I 
agree with the view which the lower Uourt 


has taken on a construction of the deed. 


as well as on the evidence on record that 
the lands in suit have been assigned to 
the khot, and that therefore he is entitled 
to the relief claimed by him and granted 
by the lower Court. As a result of this 
judgment the decrees passed by the 
lower Court in all the four appeals are 
confirmed, and the appeals, therefore, are 
dismissed with costs as against the plaint- 


iff. 

: Murphy, J.— These four appeals arise 
out of the same matter and can, to a cer- 
tain extent, be treated together, though the 
considerations governing all but two of 
them are different. The common bond is 
the grant of kowl as it is called, of the 
village of Mahul on the island of Trombay 
in Bombay Harbour, by the Government 
of Bombay to the respondents’ ancestor in 
1831. Ordinarily, the grant of a village 
in inam may be one of several kinds, and 
there is also a form of alienated village 
called khott to be found in the Kolaba 
and Ratnagiri districts. This form is based 
on custom, and in the case of Ratnagiri, 
is governed by a special Act. The khots 
historically are farmers. of the revenue, 
holding under a lease—Mahul with 
which we are now concerned, is also 
called a khott village, but the word ‘khot’ 
is not used in the Ratnagiri sense—but 
in that of & grantee of certain rights 
which had belonged to Government. It 
is probable that in 1831 the distinctions 
now prevailing between different kinds of 
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inams and khoti tenures’ were either 
undeveloped, or misunderstood by Govern- 
ment, and we must, therefore, construe _ 
the grant as it stands, deriving such help 
as we can from the decided cases of 
analogous grantsin Salsette, and from the 
actual circumstances of this village. The - 
scheme of the grant is simple and its 
object evidently is the extension of culti- 
vation. In the case of Konkan villages, 
cultivable land falls into four classes—there 
is paddy growing land, land not actually 
growing but capable of yielding paddy, land . 
called varkas which grows grass and shrubs 
to be used for rab, that is, burn to form 
an ash bed for the rice seedlings, and 
sometimes salt paddy land, liable to . 
inundation by salt water, but still capable 
of growing certain kinds of crop. At the ` 
time of the grant the village was upsurveysd, 
but more or less classified, and the scheme . 
seems to contemplate three classes of | 
land. 

Paddy growing land paying revenue, 
paddy land gone out of cultivation, the 
varkas and possibly-the salt paddy land; 
though no distinction is made, if it 
existed, between these two last. The 
ordinary paddy land was assessed, and ` 
grantee was charged with the farm of its . 
revenue, hence his title of khoé or farmer. 
The revenue was fixed. The uncultivat- _ 
ed paddy land, which isspecified, is given 
him in imam, that is free of land revenue 
or even quit rent, to be made the best: 
use of possible for his profit, and the. 
rest of the village was given him in khotv. 
There were certain savings including, 
the rights of ‘‘sutidars” or occupancy . 
holders, and the Abkari revenue derived 
from toddy and date palms, The grantee 
was expected to extend cultivation, and 
had to dig two wells within a certain 
time, but his payments were fixed. The 
main line of Government's and the lehots” 
rights is not really in dispute, the differ- 


ences between the two sides arising out - 


of what were, I am sure, unforeseen later 
developments, in connection with quarrying . 
fees, royalty to be paid on teak trees 
felled, this being ordinarily reserved to 
Government, altered assessment for build- 
ing sites, and title to the foreshore. The 
royally on teak trees probably always 
existed, quarrying fees ard altered 
assessments were later developmenis, and 
I suppose the right to the foreshore then 
had no importance. Be this as it may, 
when in 1918-19 the Port Trust arranged 
with certain occupancy tenants to 
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quarry ım their land and did so, the 
khot claimed quarrying fees at Rs. 10 
per guntha which is the rate levied by 
Government in similar cases, and Govern- 
ment has also claimed the amount 
due, the rate of which is not disputed. 
The occupancy owaers and the Port Trust 
are willing to pay either of the two 
claimants. The fees for teak trees arise 
in the same connection, as they appear 
to have been cut owing to the conversion 
of the land to quarries. These are the 
facts and the claims underlying two of 
the appeals—Nos. 137 and 139. 

The third sult and appeal No. 138 of 
1927 relates to altered assessment. The 
theory of land tenure in India is that 
the land belongs to Government and is 
given oub to occupants, subject to their 
paying the land revenue fixed from time 
lo time. In theory, the most important 
use of the land is for cultivation, and 
when it is diverted to other uses, the 
assessment is altered under certain rule, 
really based on the énhanced value of 
building sites, which should, therefore, 
pay an increased amount. In this case, 
the khot, many years ago, built himself 
a small bungalow and some out-houses 
and a granary in some of his vacant land. 
No notice was taken of thisimprovement 
for some years by the authorities. When 
it did come to their knowledge, the Col- 
lector, Mr. Turner, inspected the buildings, 
and exempted them from altered assess- 
ment, on theground that they were farm 
buildings. A more recent successor has 
taken a different view of their character 
and has imposed an altered assessment, 
and Government's right to do this is 
now disputed. The fourth Appeal No. 104 
of 1925, relates to a portion of the 
foreshore whichis claimed, both by Govern- 
mentand bythe khot. Unless granted to 
others, the foreshore between high and low 
water marks belongs tothe Crown; and 
the only question is whether this foreshore 
has been inclided in the grant or not. 
Its history is rather along one. [t is only 
a part of the foreshore, fronting a block 
of one hundred and forty-eight acres, 
which was acquired by Government for 
arbour extension purposes in 1862. The 
foreshore was admittedly not then acquired. 
<Jovernment's case is that the foreshore was 
not within the terms of the grant, because 
the expressions used in the kowi to 
describe the village sea boundary must be 
taken to meanthe village land excluding 
the foreshore, while the khot's case is that 
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the foreshore is included within the grant. 
These are the broad factsin each of the 
appeals. My learned brother has dealt in. 
detail with the case-law quoted before us 
and the arguments relied on in each case 
by the two sides, and I will confine 
myself to a very short statement of my 
reasons. The important clause of the kowl 
is, I think, No. 2: 

“In the said village there are lands and shrubs 
lying osik. And Government has rights over the 
said lands and trees and over the income thereof. 
Out of the sime Government has reserved the rights 
mentioned in this kowi. Except that right all other 
rights have been granted to you. You should goon 
enjoying the same.” | 

I may here also refer to the description 
of the boundaries of the village: (1) on 
the east the village of Nanale; on the south 
the sea, on the west the arm of the sea 
which runs towards Sion, on the north 
the boundaries of two villages namely 
Anik and Dewnur, In Appeals Nos. 137 
and 139 the dispute turns on whether 
Government's rightio reserved teak trees 
and the quarrying fees for land put to that 
use passed by the kowi or not. Both rights 
are reserved under the Bombay Land 
Revenue Code. The trees in question were 
cut down in the course of quarrying opera- 
tions and these were carried on partly in 
rice land and partly in varkas held by 
“sufdars” or tenants. In Government 
villages a fee islevied for each reserved 
tree cut, and altered assessment at Rs, 10 
per guntha is levied on agricultural land 
a quarry, and these are the 
rights the khot claims. Asto the trees, I 
think that the right to levy afes for each 
one cut would be included, inthe grant, 
for it is one of the whole village in terms, 
and the right is not one of those reserved, . 
either specifically or by implication. The 
learned Joint Judge has analysed the 
exact meaning of the Marathi grant and - 
amended the translation in places, buf, like 
my learned brother, I prefer to rely on the 
official translation, lt appears to have 
been the clear intention of the grant to 
give the grantee part of the village 
absolutely in inam, and part in farm, 
meaning by that expression the right to all 
its revenues on payment of a yearly assess- 
ment, while reserving only the excise 

e. 
P has also been argued that there is no 
specific grant of any mining rights, and - 
that quarriesare mines but they are not so 
treated under the Bombay Land Revenue 
Code, which proceeds on the assumption 1. 
have mentioned elsewhere, that the land 
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has been diverled frum its orjginal and 
proper use and that itis therefore to be 
re-assessed ona new basis. If I em correct 
in so thinking, the enhanced assessment is 
part of the revenue due to it. In this 
village it has already been conceded that 
the enhanced assessment made on the 
revision survey went to the grantee. It is 
true that there is a clause in the grant that 
the ‘“sutidars” assessment shall not be 
enhanced without the sanction of Govern- 
ment, but that, Ithink, has reference to 
the ordinary assessment, and not to a 
special one such as this one is. Though 
the grants are not exactly similar in terms, 
I believe that the ratio decidendi in Wadia 
v. Secretary of State (3) applies here also, 
and if this view is correct, I agree that these 
two appeals must be disrolssed. 

The next appeal is No. 188 of 1927. The 
broad facts have already been stated. 
Under the Bcmbay Land Revenue Code 
building fines and altered assessment are 
levied under ss. 65 and 66. Government’s 
right to levyit, in this case, depends on 
whether the land in question is alienated 
or not, for these sections do not by the 
definition of “occupant” and “alienated” 
apply to alienated land. The non- 
agricultural assessment was admittedly 
unknown at the date of the grant. It was 
introduced later by the Bombay Land 
Revenue Code of 1879. The argument has 
been that the liability must always have 
been there, and that the question was 
outside the purview of the grant. There 
is a Bombay casein Raghunath Roy 
Marwariv. Rajah of Jheria (1) in which a 
Division Bench of this Court held that a 
village, somewhat similarly granted, was 
not alienated within the meaning of the 
definition inthe Land Revenue Code, but 
it has been distinguished by the learned 
_trying Judge, as that grant did not contain 
any clause similar to cl.2in thisone. I 
think that in the plain meaning cf the 
definition of “alienated” and “occupant” 
mahalis an alienated village, and conse- 
quently that s.65 does not apply, and that 
such an assessment cannot be levied from 
he khot. 

Coming to the question: of the foreshore, 
the description of village boundaries in the 
grant dces not help much, as being too 
vague. It is conceded that unless it 
_ passed to the khot by the grant, the 
foreshore between high and low water marks 
would vest in the Crown. Apart from the 
history of what happened, and which has 
been narrated by my learned brother, the 


THAKUR PRASAD v. KASTURIL NARAIN SHUKLA 


‘land recognized 


15410 
question really turns or whether the 
fureshore is part of the village, uncultivated 
perhaps but still cultivable land. The 
foreshore of mahal has undoubtedly been so 
ireated at the survey. It has been 
measured and classed asa special kind of 
land, called khajan, the waste or yneultiv- 
able portion being excluded as in the case 
of other land, as kharab or wuncultivable, 
and has also been assessed. If this 
procedure was correct, it clearly forms part 
of the village land, aud would be included 
inthe khoti of the grant. Itis true that 
this measurement and assessment was 
many years later than the grant, that is at 
the survey in 1847, and it seems very 
probable that what was so measured and 
assessed was not thought of from this point 
of view in 183]. But khajan land, as itis 
called, appears to be a special kind of 
as partly cultivable in 
villages on the sea and tidal creeks, and if 
Iam correct in so thinking, it might have 
been envisaged at.the time, and would fall 
within the class of osikin the grant which 
was given tothe khot. I agree therefore 
with the orders proposed by my learned 
brother to be made in all four of these 
appeals. 
D. A ppeals dismissed. 
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ALLAHABAD HIGH COURT 

Execution First Appeal No. 227 of 1933 

October 29, 1934 
BENNET, J. 
Pandit THAKUR PRASAD — DECREE- - 
TlOLDER— A PPLICANT 

l VETSUS : 
KASTURI NARAIN SHUKLA--JUDGMENT- 
; DEBTOR--OPFOSITE Party : 

Civil Procedure Code (Act V of 1908), ss. 47, 11— 
Question as regards atlachment of certain money and 
wsuing of warrant of airest—Whether to be deter- 
mined by execution Court orin separate suit— Main 
decree and four different decrees for costs in same 
suit—Agreement between decrec-holder and judgment- 
deblor— High Court's crder on nature of agreement 
in appealin respect of execution of one decree for 
cosis~— xecution of another decree for costs— Order 
of High Court, if binding as res judicata on decree- 
holder. Hea ; 

The quéstion as regards attachment-of certain 
money and the issuing of a warrant of arrest are 
certainly questions dealing with the execution of a 
decree, and therefore, these questions must te deter- 
mined by the execution Court and not in a separate 
suit. 

The decree-holder ina suit against the judgment- 
debtor obtained a simple money decree and four 
minor decrees for different sets of costs. During 
tle course of the execution proceedings in respect 
of the main decree the decree-holder gaye a document 
to the judgment-debtor stating that the decree- 
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holder would not taka ont execution 


against the 
person of the judgment debtor and he 


would not 


attach the money due to the judgment-debtor from ~ 


the B, & N-W. Railway on account of loading and 
unloading contracts. This was held to 
adjustment of a decres because it did not state 
thit any portion of the decree was satisfied but 
merely dealt with the remedies which a decree- 
holder might enforce under his decree. Meanwhile 
the decree-holder applied in a Court at G for execu- 
tion of one of the decrees for costs by attachment 
of the money due from the B. & N W Railway for 
the loading and unloading contract. The judgment- 
debtor objected thatthe decree-holder was bound 
by his agreement, The High Court held that 
although the agreement was not an adjustment of 
the decree which should be certified under O. KAT, 
r. 2, Oivil Procedure Code, still the agreement 
was binding onthe decrec-holder and the execu- 
tion Court should recognise that agreement 
as binding on the decree-holder and refuse execu- 
tion contrary to the provisions of the agree- 
meat. While the appeals were pending before 
the High Court, the decree-holder applied ina Court 
at G for execution of another of the decrees for 
costs byattachment of the same money with the 
B. & N-W. Railway. The same objection was made 
and the Court ordered the release of the money bunt 
stayed execution pending the decision in the appeals. 
The decree-holder subsequently made an application 
to continus his execution application to which the 
Court ordered that the order of the High Court was 
binding onthe decree-holder and that it could not 
go beyond that order : ; 

Held, that although the decree was different, it 
was passed inthe same suit, the only difference 
being thatthe two decrees were for different sets of 
costs andthe order of the High Court was binding 
as res judicata on the decree-holder, Even if it 
were notso binding, the order of the High Court 
set out the law to be applied andit was not open 
to the Single Judge to differ fromthe law as laid 
down bythe Bench. Gobardhan Das v. Dau Dayal 
(1), distinguished. 


Ex. F. A. from the decision of ths 
Subordinate Judge of Gorakhpore, dated 
January 23, 1933. 

Mr. G. S. Pathak, for the Applicant, 

Mr. S.. K. Mukerji, for the Opposite 
Party. 


Judgment.—This is a first appeal in 
execution by a decree-holder in the follow- 
ing circumstances :— 


The decree-holcer brought a suit in the 
Calcutta High Court against the judgment- 
debtor and obtained a simple money decree 
and four minor decrees for different sets of 
costs. The decree:holder took out execution 
in Cawnpore of the main decree. During 
the course of those execution proceedings 
on July 20, 1923, the decree-holder gave a 
document to the judgment-debtor stating 
that the decree-holder would not take out 
-execution against the person of the judg- 
ment debtor and he would not attach the 
money due to the judgment-debtor from 
the B. & N. W. Railway on account of load- 
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ing and unloading contracts. The judg- 
ment-debtor applied to the Court in Cawn- 
pore to have this document certified as an 
adjustment of a decree. The Court held 
that it was not an adjustment cf a decree 
because it did not state that any portion of 
the decree was satisfied but merely dealt 
with the remedies which a decree-holder 
might enforce under his decree. On 
appeal by the judgment-debtor that view 
was upheld by a Bench of this Court on 
February 4, 1932. Meanwhile the decree- 
holder applied in a Court at Gorakhpur 
for execution of one of the decrees for costs 
by attachment of the money due from the 
B. & N. W. Railway for the loading and 
unloading contract. The judgment-debtor . 
objected that the decree-holder was bound 
by his agreement in Cawnpore of July 20, 
1928. The Gorakhpur Court on February 
21, 1930, held that the agreement was bind- 
ing on the decree-holder and dismissed the 
application for execution. The decree-holder 
made an appeal to the High Court. The 
High Court in the same order of February 
4, 1932, considered this appeal also and it 
held : 

AN to the Gorakhpur appeal we are of 
opinion that this appeal must also fail. The decree- 
holder did not raise the plea inthe Gorakhpur Court 
that the agreement was part of a larger agreement. 
Further he never sought to prove that such was the 
case, That being sothe agreement, dated July 20, 
1928, was properly construed by the Court below and 
it was rightly held to be binding on the decree- 
holder,” 


That is, this Court held that although the 
agreement was not an adjustment of the 
deeree which should be certified under 
O. XXI, r. 2, still the agreement was bind- 
ing on the decree-holder and the execution 
Court should recognise that agreement as 
binding on the decree-holder and refuse 
execution contrary to the provisions of the 
agreement. While the appeals were pend- 
ing before the High Court on December 2, 
1930, the decree-holder applied in Gorakh- 
pur for exezution of another of the decrees 
for costs by attachment of the same money 
with the B. & N. W. Railway. The same 
objection was made of the agreement of 
July 20,1928, and this was upheld by the 
Subordinate Judge by an order of Febru- 
ary 2, 1931, ordering the release of the 
money but staying execution pending the 
decision in appeals. On May 18, 1931, the 
decree-holder made an application to con- 
tinue his application for execution of Decem- 
ber 2, 1930. On January 23, 1933, the execu- 
tion Court passed the present order under 
appeal in which the Court holds: that the 
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-order of this Court dated February 4, 1932, 
is binding ou the decree-holder and that, 
it cannot go beyond that order. 

:' Learned Counsel contends that the order 
in appeal of this Court of February 4, 1932, 
is not binding as res judicata on the decree- 
holder because it was passed in an appeal 
from the execution of a different decree. 
Although the decree was different, the decree 
was passed in the same suit. The difference 
consists merely in that the two decrees were 
for different sets of costs. I consider that 
-there is no force in this argument. Even if 
the order of this Court were not binding as 
“res judicata still in my opinion the order 
of this Court sets out the law to be appli- 
ed and itis notopen to me as a Single 
Judge to differ from the law as laid down 
by a Bench of the Court. I may also add 
that there ig no reason to differ. Learned 
-Counsel relied on a Full Bench ruling 


reported in Gobardhan Das v. Dau 
- Dayal (1) which he claimed would 
-Show that an agreement which did 


not amount to an adjustment would not 
be binding on the parties for the purpose 
of execution. I donot think that there is 
anything laid down by this Full Bench to 
‘that effect. The question before the Full 
Bench was whether an order passed by an 
executing Court substituting a compromise 
for the decree originally passed was an 
order which would give a fresh start for 
limitation as a subsequent order within the 
meaning of s. 48 (1) (b). It was held appa- 
. rently that the order was not such a suhse- 
. quent proceeding. That question appears 
-to me to be an entirely different one from 
the question now before the Court as to 
whether the present compromise is binding 
.on the parties. The compromise may be 
. binding and yet the order passed to that 
.effect may not give a fresh start for limita- 
tion. I may also note that the compromise 
in the present case is quite different from the 
compromise in the Full Bench ruling because 
the present compromise does not substitute 
anything for the decree originally passed but 
merely deals with the limitation of the 
methods of executing that decree. It is 
further argued by learned Counsel that 
the remedy of the judgment-debtor might 
be by a suit. Ido not consider that that is 
so because s. 47, lays down that between 
the parties all questions arising in regard 
to the execution, discharge or satisfaction 
of the decree must be determined by the 

(1) 138 Ind. Cas, 583; (1932) AL J 365;A IR 


1932 All. 273; L. R13 A 199 Rev; Ind, Rul. (1932) 
All. 467; 16 R D 293; 54 A 573 (F B). 
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execution Court. The question as regards 
attachment of certain money and the issuing 
ofa warrant of arrest are certainly ques- 
tions dealing with the execution of a decree 
and, therefore, these questions must be 
determined by the execution Court and not 
in a separate suit. 
For these reasons I consider that there 1s 
no force in the arguments for the appellant 
and I dismiss this appeal with costs. 
“ON, Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeals Nos. 1819 to 1849 
of 1925 
September 11, 1933 
Ramesam, Orra. O. J. AND 
VENKATASUBBA Rao, J. 
VENUGOPALA NAIDU AND O0OTHERS— 
PLAINTIFFS —APPELLANTS 
VETSUS 


PERUMAL ODAYAN AND OTEERS 


—DERENDANTS— RESPONDENTS 
Madras land tenures—Mirasi inam village— 
Introduction of new tenants into uncultivated land— 
Only melwaramdar is to be regarded as landlord— 
Thunduvaram received by mirasidar—Hffect of— 
Muchilikas not taken for over a century—Tenanis, 
if liable to ejectment—Thunduvaram, meaning 


Where ina mirasi village new tenants are 
introduced into uncultivated land, the melwaramdars 
alone are the landlords of the village. Even if 
some payment described as thunduvaram is due to 
the mirasidars, this payment cannot be regarded as 
indicative of the character of the mérasidars as 
landlords. It must be regarded as the customary 
payment due to the mirasidars on account of their 
preferential right in the village. The rightto the 
thunduvaram can only beregarded as the present 
remnant of a customary right the origin of which is 
lost in obscurity and cannot be accurately analyzed 
from the point of view of modern legal notione. [p. 
234, col. 2.) 

Where in such a case the tenants have been in 
possession for over a century without executing 
muchilikas, they cannot be regarded as ejectable at 
the option of the mirasidars or of anybody. 
Suryanarayana v. Pittanna (5) and Venkata Sastrulu 
v. Seetharamulu (6), referred to. |p. 301,col 1.] 

The word ‘thunduvaram’ has been understood as 
meaning '‘fees on lands granted for cultivation to 
non-mirasi cultivators.” Seshachala Chetty v. 
Chinnasami(1), referred to. [p. 302, col. 1.] 


S.C. A. from the decree of the District 
Judge, Tanjore, in A. 8. Nos. 171, 176, 185 
to 199, 202 to 212, 216, 218 and 219 of 
1922. 


Messrs. K. S. Jayarama Ayyar and 
S. Nagaraja Ayyar, for the Appellant. 

Messrs. T. M. Krishnaswamt Ayyar and 
N. Sivaramakrishna Ayyar, for the Respond- 
ents. 
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Ramesam, Offg. C.J.—These are a 
batch of second appeals arising out of suits 
filed by the mirasidars of the village of 
Sandankadu for ejecting the defendants 
from the suit lands and for recovering 
the rent of Faslis 1322 to 1324. The 
plaintifis allege in their plaints that the 
defendants cultivate the suit land as 
parakudies under them and failed to pay 
the rent. The District Munsif of Pattu- 
kottai who tried the suit decreed the 
plaintiffs’ suits for ejectment with sub- 
sequent mesne profits but disallowed the 
prior rent. In some of the suits there 
were appeals to the District Judge. The 
District Judge of West Tanjore reversed 
the decrees of the District Munsif in all 
the appeals except six. Of the six ap- 
peals that were not reversed two abated 
by the death of the appellants. The 
other four were dismissed on the merits. 
In all these six appeals there are no 
second appeals. In the remaining cases, 


second appeals have been filed by the 
plaintiffs which are before us for 
disposal, 

The history of the village may be 


shortly set forth. The village of Sav- 
dankadu was originally a mirasi village 
held by the mirasidars like other mirasi 
villages situated in the Tanjore and 
Chingleput Districts. The ‘Tanjore Dis- 
trict was annexed to the British Domi- 
nions in 1799 by treaty with the then 
Rajah. Up to that date it was under 
the administration of its native rulers. 
During such administration the income 
derived by the ruler from the Sandan- 
kadu village was granted as aninam to 
his dependents by Thulsja Maharaj. The 
right to three-fourths share in the melwaram 
seems to have passed to various parties 
by. subsequent alienations and finally it 
is now in the hands of the mirasidars 
themselves. The right to the remaining 
_ one-fourth is vested in a charity. The 
grant of the melwaram was regarded as 
an inam grant and was dealt with as 
such by the inam commission in 1860, 
Exs. WW, WW-a and WW-b are the 
mam statements and Ex. UU is theinam 
register. The register shows that there is 
a fixed jodi payable on the village and 
that it was held in 32 pangus or shares. 
Column 14 shows that in 1809 three persons, 
Ramachandra Pant, Subbaiyan and Venk- 
appaiyan each held eight shares and that 
the remaining eight shares were held by a 
chattram. The 32 pangus mentioned 
earlier apparently represent the shares of 
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the melwaramdars or landlorda. Subsequent 
alienations are also mentioned. The nam 
was approved and confirmed on a quit 
rent of Rs. 15. The total extent of the 
village was 666°21 acres. The porombake 
was very small being only O. 1. Ofthe 
remainder (66620 acres), 655°58 acres were 
dry and 10°62 acres were wet. Of the 
dry portion 63°70 were cultivated and the 
whole of the remaining dry, t. e., 91°88 
acres and the whole of the wet, namely, 
10:62 acres totalling 60250 remained 
uncultivated. 

In 1829 a paimash olungu chitia was 
prepared for the village. It was there’ 
described “kadarambam (forest tract) 
strotriem village Santhankadu village.” 
The chitta shows that it consists of 32 
shares. apparently the landlord's shares, 
and that it was being cultivated as- 
samudayam (in common). This obviously, 
refers to the cultivation by tenants. It 
then proceeds to describe the pangudars, 
1. e. persons holding the melwaram and 
it then proceeds to describe the cultiva- 
tors and mentions four persons as owners 
of the kudimiras. It then proceeds to 
describe the various plots. Plots Nos. 1 to 
3, 6, 7, 13, 14, 20, 28, 25, 26, 28 and 29 
are described as kudimiras samudayam. 
Some of these are described as actually 
cultivated by a particular mirasdar and 
some as cultivable waste. 

Plots Nos. 5and 22 are described as 
only cultivable waste without kudimiras 
samudayam being attached to those 
numbers. Plots Nos. 4, 8 to 12, 15, 17, 21, 
24 and 27 are described as immemorial 
waste. We are now concerned in these 
appeals with Nos. 11 and 12. The divi- 
sion of a mirasi village into: (1) land 
actually cultivated; (2) seykal tharisu 
or land which is cultivable but not cul- 


tivated and left waste, and (3) Anadi 
Karumbi, is well known and is referred 
toin the Full Bench decision in Sesha- 


Chinnasami (1). The 
land actually cultivated used to be 
generally cultivated by the mirasidars 
themselves and even where they let out 
the land to under-tenants the right to 
the kudiwaram or kudikanni right is in 
the mirasidars themselves and the under- 
tenants can put forward no claim to the 
kudikanni right. In other words, they can 
have no occupany rights. But as to the 
lands which were not actually cultivated 
by the mirasidars but afterwards got into 


(1) 40 Ind, Cas. 909;40 M 410; 32 MLJ 1 Sup. 
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cultivation by the introduction of strangers 
the mirasidars claimed certain special 
privileges over such land onthe ground 
that they were the persons originally 
entitled to the kudikanni right and that 
the strangers were introduced into cultiva- 
tion with their permission. These extra 
privileges claimed by the mirasidars over 
lands in respect of which new tenants 
were introduced have been the subject of 
consideration in various cases. The ear- 


liest of these cases is the Full Bench de- 


cision in Sakkaji Rau v. Latchamana 
Goundan (2). The judgment in the case was 
delivered by Turner, ©. J., and it was 
held that whatever rights are customarily 
enjoyed by the mirasidars over such Jands 
are not lost by pattas being issued to the 
strangers. 

It was held that the custom should be 
inquired into. The matter came up for 
consideration again before another Full 
Bench in Seshachala Chetty v. Chinna- 
sami (1). The case came up originally before 
Sankaran Nair and Sadasiva Ayyar, Jd., 
who differed, Sankaran Nair, J., being in 
favour of upholding the special rights of 
the mirasidars and Sadasiva Ayyar, dJ., 
being inclined against the ` mirasidars. 
The actual dispute in that case related 
to the nattam land orland fit for house 
sites over which the mirasidars claimed 
rights of ownership. The matter was 
referred to a Full Bench and came before 
Wallis, C. J., Ayling and Kumaraswami 
Basiri, JJ. These learned Judges enter 
into an elaborate history of the mirasi 
tenure from the beginning of the entry. 
The judgments are full of quotations from 
the opinions of various revenue officials 
who in the course of the century had to 
express opinions on this matter such as 
Mr. Ellis, Mr. Sankarayya, Sir Thomas 
Munro, Mr. Place, Collector of Chingleput, 
and Settlement Officers like Messrs. Stuart 
and Puckle and resolutions of the Board 
of Revenue, the Government and the Court 
of Directors. It is unnecessary to refer to 
these various opinions in this case. The 
conclusion to which the learned Judges 
arrived at in that case was that the mirasi- 
dars would still be entitled at this date 
to such rights as may have been proved 
to ke in their enjoyment by custom or 
user and they accordingly called for a 
finding on the question of the rights of 
mirasidars over natiam lands by user and 
in the particular case the finding was 
against the mirasidars and their right was 

(2) 2 M 149, 
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finally negatived. The mirasidars claimed 
various rights at various times. These are 
classified in Ayling, J.s judgment at 
p.464*. 

Sometimes in respect of a portion of the 
land they claimed to hold it free of all 
land revenue. Another right they claimed 
was a preferential right to cultivate all 
cultivable lande and not cultivated or gone 
out of cultivation (seykal karumbu). In 
respect of such lands where they were not 
willing to cultivate and strangers had 
been introduced sometimes with their con- 
sent and sometimes without their consent 
by the Government. they claimed certain 
fees sometimes described as thundavaram, 
sometimes as swayambogum and sometimes: 
as swataniaram. This is heading (d) of 
Ayling, J.’s classification at p. 4644. But 
the mirasidars in this case claim it as if 
it is rent due to them. The claim is 
based on the theory that the stranger 
tenants pay their dues to which they are 
liable in two shares, that is: (|) partly as 
melwaram due to melwaramdars—and this 
according to the plaintifs may be regarded 
as the portion of the rent dueto the 
melwaramdars—and (2) the thunduvaram 
portion to the mirasidars—and this ac- 
cording to themis the portion cf rent due: 
to the mirasidars. oe 

Thus the cultivating tenants are claimed 
to be tenants both under the melwaramdars 
and under the mirasidar.. The mirasidars 
claim also other rights over village sites, 
fisheries and so on which it is unnecessary 
to refer to in this. case. Based on 
this theory, namely, that the defendants 
are really their own tenants paying 4 por- 
tion of the rentto them inthe shape of 
thunduvaram, the plaintifi-mtrasidars claim 
to be owners of thé suit lands and assert 
that the defendants are mere tenants 
either at will or from year to year or for 
a term as the case may be without any 
occupancy rights. The suit village differs . 
from the villages which were the subject 
of the litigations in Sakkaji Rau v. Latcha- 
mana Goundan (2) and Seshachala Chetty v. 
Chinnasami (1), in, one respect. The vil- 
lages in those cases are raiyatwar? villages, 
the Government being the landlord to 
which the assessment is paid by the mira- 
sidars and other cultivators of the village. 
Even in such villages the mirasidars may 
be entitled to thunduvaram in respect of 
the portion of the land not cultivated by 
the mirasidars. Once the custom is-recog- 
nized by the. Government itself, the 

*Pages of 40 M.—[#d.} 
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thunduvaram .or swatantaran is entered 
as an additional fee due to the 


mirasidars infthe Settlement Register. Where 
it is not’so entered, if it is still claimed 
by the mirasidars, it has got to be proved 
by the mirasidars on the principle laid 
down in Seshachala Chetty v. Chinnasami 
(1), like any other right claimed by them. 
The svit village, however, is an inam vil- 
Jage in this respect differing from the 
villages dealt with in the two cases 
mentioned. Thus it combines the char- 
acteristies of a mirasi village plus the 
characteristics of an inam granted prior 
to the Permanent Settlement either by 
zamindars or a native ruler as in this 
case and having been regarded as exclud- 
ed from ‘ihe Permanent Settlement ofa 
zamindari in 1802 and afterwards dealt 
with by the Inam Commission in 1860. 


In this case the right to the assessment 
being granted by the Rajah of Tanjore 
as an inam was so dealt with in 1860 
by the Inam Commission but the rights 
of the mitrasidars may be continued as 
‘before under the melwaramdar as in ithe 
case ryotwart mirasi villages.: Ib is not- 
iceable that, in the casejof ryotwari mirasi 
villages, whatever rights the mirasidars 
might claim over lands not in their cul- 
tivation but in the cultivation of tenants 
aiterwards introduced, the suggestion has 
never been made that such introduced 
tenants are nob like other ryotwari ten- 
ants in the Presidency and have not. got 
occupancy rights. The only disability to 
which they may be subject is that they 
might be liable to pay swatantram or 
thunduvaram to mirasidars or they might 
have to submit to some kind of preferen- 
tial right in the mirasidars over nattam, 
tanks, fisheries, porombokes or sources of 
irrigation, (as in the case of Damal vil- 
lage which came up before the High 
Court). 
to submit to such special privileges claim- 
ed by the mirasidars in respect of mirasi 
lands, so far as the lands actually cultivat- 
ed: by them are concerned, it has never 
been suggested that they are liable to 
ejectment by the mirasidars. I am not 
aware of any such instance either in the 
reported decisions or unreported cases, 
Thus in. ryotwari villages the right of the 
introdneed tenants to hold ryotwari lands 
into--which’, they. are introduced without 
liability to ejectment by the mirasidars or 
by .the Government so long as they are 
willing to pay the assessment imposed upon 
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recognized. 

The question in ths present cass is —is 
it diferent in the case of mira inam 
villages? Only two such villages have 
come up before ths Courts for dezision. In 
Sivantha Naicken v. Nattu Ringachari 
(3), certain lands which formed part of 
the immemorial waste were taken up by 
Government under the Land Acquisition 
Act. The right to compsn3ation was claim- 
ed by tha strotriemlars of the - mirasi 
village, i. e. the inamdars. The counter- 
claimants were the mirasidars who were 
the cultivators of the actually cultivated 
land in the village. It was held by Davies 
and Benson, JJ., that the  strotriemdars 
were entitled to compensation in preference 
to mirasidars and no portion of the com- 
pensation was awarded tothe mirasidars. 
That case proceeded on the footing that 
the whole right of ownership of tha im- 
memorial waste was vested in the stro- 
triemdars or inamdars and not in ths 
mirasidars and we may take it that no 
kind of preferential righ; of mirasidurs 
over the immemorial waste was proved in 
that case. The other case is Natesa Gra- 
mani v. Venkatarama Reddi (4). That case 
relates to the right to the water and ths 
poromboke } lands in mirasi-and inam vil- 
lages. We have nothing to do with the 
actual decision in the latter case and it 
is merely referred to as an example of 
mirasi inam village that has come up be- 
fore the Courts. i 

The question inthe cases nov before us 
is whether the mirasidars are entitled to 
eject the tenants on the immemorial waste 
land of Paimash Nos. 11 and 12. Sacha 
right to eject can only be claimed on 
the footing that the plaintiffs are the land- 
lords and the defendants are the tenants. 
As part of the rent is payable to the 
melwaramdars, i. e. the wnamdars they 
must be also landlords. But what the 
plaintiffs say is that assuming the inamdars 
are landlords the mirasidars are also land- 
lords alongside of the melwaramdars and 
that in the present case the capacity 
of the inamiar and the mirasidar is 
both combined and there is no ques- 
tion of the necessity to obtain the con- 
sent of the melwaramdars in exercising 
the right to eject. It is conceded for the 
pluintiffs that the melwaramdars them- 
selves as such have no righb” to eject, 
What they claim is that‘ the mirdsidars 

(3) 26 M 371. 

(4) 30 M 510; 17M L J 518; 2 M L T 455, 
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were the persons entitled to eject and in 
that capacity the plaintifis seek to exercise 
the right to eject. They have got to show 
that the mirasidars also were landlords 
along with the’ melwaramdars and that 
the right to eject is as to mirasidars 
only. For proving this position the plaint- 
iffs rely upon an old judgment dated July 
7, 1848, (Ex. YY). That suit was filed 
by one Krishnappa Naicken on the 
allegation that he and defendants Nos. 1 
to 4jrepresented the owners of the. kudikannt 
right and village samudayam of the 
village, that defendants Nos. 5 to 11 had 
sometime prior to the suit applied that 
the jungle land in the village (immemorial 
waste) may be granted to them for 
reclamation ‘and cultivation on condition 
that they should pay every year one Pon 
per veli to the melwaramdars and 23 
marakkals of grain and half Pon to the 
mirasidars as mirasi varam, Accordingly 
the plaintiffs and defendants Nos. | to 4 
and the melwaramdars granted separate 
cowle deeds to defendants Nos. 5 and 6 
represented the other defendants also and 
got from them counter-parits. embodying 
the said terms. Accordingly they prayed 
for a decree for the share of the amounts 
due to them as thunduvaram which was 
the name given to the payment of 23 
marakkals of grain and half Pon in cash 
stipulated to be paid to the mirasidars. 

In that suit defendants Nos. 5 to. l4 
filed written statements admitting the 
plaint and defendants Nos. 1 to 4 con- 
tested ii; and the learned District Munsif 
found that they collected the whole income 
from defendants Nos. 5 to 14 and accord- 
ingly a decree was passed in favour of 
the plaintiff against defendants Nos. 1t0 4 
Defendants Nos. 2 to 14 in that suit were 
all Odayars and it is said for the plaintiffs 
that that are the ancestors of the Odayar 
defendants in the present appeals before 
us. Besides the Odayar defendants, there 
are certain other -defendants in these 
appeals who may be referred to as the 
Ambalagar defendants. Some of the suits 
against the gAmbalagar defendants have 
been decreed and they have not come up 
in second appeal before us. A few of 
the suits against the Ambalagar defend- 
ants have been dismissed and are before 
us in these second appeals. But the 
Odayar defendants do not admit 
that defendants Nos. 5 to 14 in that 
litigation are the ancestors of the present 
contesting Odayar defendants. A good 
deal of argument has heen addressed to 
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us on the question whether this judg- 
ment is admissible in evidence 


in the present litigation. The District 
Munsif admitted it and relied upon it 
as part of the argument supporting the 
plaintifs and in para. ll of his judgment 
he says: 

“On perusing thie judgment closely it seems 
to me that the conclusion is irresistible that the 
predecessors-in-title and ancestors of the present 
Odayars were granted cowle by the ancestors of 
the present plaintiffs, Naidus, so that, they Odayars, 
may reclaim forest waste lands and bring them 
under cultivation and that the WNaidus owned the 
kudimiras right in the entire village including the 
suit jand in nine pangus or shares. It, therefore, 
necessarily follows that the predecessors-in-title 
of the present Odayars were let into possession of 
the lands reclaimed by them, the lands “now “in 
dispute by the ancestors ofthe present plaintiffs". 

In para. 12 he refers to the contention 
advanced on behalf of the defendants 
that the judgment was inadmissible ini evid- 
ence and he concludes para. 12 by saying: 

“I hold that the judgment -is admissible in 
evidence both as an instance in which plaintiffs’ 
predecessors-in title asserted their kudikani right 
under s. 13, Evidence Act, and as containing a 
recital of the admission of plaintiffs’ right by the 
defendants’ predecessors-in-title under s 35, Evidence , 
Act.” 

On appeal before the District Judge 
the argument that the judgment was in- 
admissible in evidence was repeated and 
in para. 7 of his judgment the learned 
District Judge referring to Ex. YY 
Says : l 

“I think the appellants have made a false move 
here, and that this judgment—the most important 
document in the case—really provides the solution 
of the controversy and that it does so in favour of 
the appellants. ` 

Then he proceeds to deal with this 
aspect in para. 8 and observes : 

“My view is based upon the accepted facts of land 
tenure in thisand adjoining districts.” 

In para. 9 he states: 

“When in ancient records a body of persons is 
designated as holding the miras or heritable occu- 
pancy right in the cultivated land of the village had 
that group any occupancy right in the immemorial 
was? My answer isin the negative,” , , 

Then he quotes from Mr. Ellis the 
same passage quoied in Kumaraswaml 
Sastri, J.'s judgment in Seshachala Chetty 
v. Jhinnaswami (1) at page 496*. In para. 10 
after referring to the three kinds of land in 
a mirast village he says : 

“fn 1629, therefore,the owners of the kudimiras 
samudayam land were not entitled to cultivate or to 
let out for cultivation the Anadttarisu”. 

In paras. 11,12 and 13 he discusses the 
bearing of Ex. YY on the point now be- 
fore us. He thinks that the land in the 
immemorial waste cultivated by defendants 
Nos. 9 tolf in that suit was outside the 
~ *Page of 40 M—[#d_] : 
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land let by the mirasidars in nine pangus 
and that, therefore, the lower Court's 
conclusion that mirasidars possessed the 
kudikanni for the whole village is erroneous. 
In para. 14 he also points out the considera- 
tion that the kudimirasidars have no occu- 
pancy rights inthe unreclaimed forest land 
and that this kind of land is really at the 
‘disposal of the ruling power. After dis- 
posing of the documents finally in para. 27 
he allows the appeals. 

The question as to the admissibility of 
Ex. YY has again been fully argued be- 
fore us. We do not think itis necessary to 
pronounce any final opinion on this matter. 
- Assuming that the judgment is admissible, 
we do not think that the plaintiffs’ case is 
advanced very much thereby. Assuming 
‘that the plaintiffs’ predecessors-in-title had 
some share in the act of letting to Odayar 
defendants the kaduretti or immemorial 
waste land forthe purpose of reclaiming it, 
this must be regarded only as a part of the 
customary right peculiar to mirasi villeges. 
Merely onthis accountit cannot be said 
that the mirasidars become the landlords. 
It is admitted on all hands that what is 
. described as the melwaram dae on the suit 
lands is payable only tothe melwaramdars. 
Prima facie, therefore, the melwaramdas are 
the landlords of the village. 
. that some payment described as thunduva- 
ram was due to the mirasidars, we cannot 
regard this payment as indicative of the 
character cf mirasidars as landlords. It 
must be regarded as the customary pay- 
ment due tothe mirasidays on account of 
their preferential right in the village. 
Whatever the origin of this thundurvaram 
right may be, at the present day, it cannot 
` be regarded as more than a customary fee. 
“The position that there is a double cet of 
landlords, melwaramdars getting the melwa- 
ram and the mirasidars getting the 
thunduvaram is practically an impossible 
position and cannot ke worked out to its 
legal consequences. Jf both represent the 
joint landlords, then both should have the 
right to eject but it is conceded in this 
case that the melawaramdars have no right 
to eject. On what theory can it be said 
that the mirasidars only are the landlords 
entitled to eject the tenant? Nor would it 
_ be possible to contend that the mirasidars 
are the sole landlords while recognizing the 
` melwaramdars as entitled to a portion of 
the rent due to the landlords of the village. 
The right to the thunduvaram can only be 
regarded as the present remnant of a 
customary right the origin of which is lost 
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in obscurity and cannot be accurately 
analyzed from ihe point of view of modern 
legal notions. In Seshachala Chetty v. 
Chinnasami (1) at p. 4434, Sadasiva Ayyar, 
J. observes : 

‘In QOhingleput the preferential right of the 
mirasidar asa legal right to get dharkhast grant 
from Government for immemorial waste and his 
right to swatantrams (calculated as a fraction of the 
assessment) when such immemorial waste was allotted 
to any other person than the mirasidar, these two 
rights seem to have been recognized till recently 
and hence the efforts of the mirasidars] to claim full 
ownership rights have not ceased even after Sivnatha 
Naicker v. Nattu Rangachari(3)". 

This sentence seems to indicate that 
the swataniram (another word for thundu- 
varam) is merely a consideration paid to 
mtrasidars for consenting to the immemorial 
waste being let out to others when they 
themselves are unable or unwilling to cul- 
tivate it. At pp. 449 to 446*, Sadasiva 
Ayvar, J. says: 

“But the Revenue Board and the Government, 
from 1886, were determined, by all legitimate means, 
to establish the paramount rights of Government 
to grant nattam porombok esites, land also to deny 
all other rights claimed by the mirasidars, except 
the right of preference when grants to immemorial 
waste are made and to obtain swatantrams if grants are 


‘made to others than mirasidars, and similar rights”. 


I have already mentioned that in Ayling, 
J.'8, judgment at p. 465* the right to thundu- 
varam is described as 

“the right to certain fees (thunduvaram) on lands 


granted for cultivation to non-mirasi cultivators 
(piakaris),” 


At p. 487* he observes: 

“This brings us tothe subject of “thunduvaram” 
or swatantrams. The right of the mirasidar 
to collect something from non-mirasidars holding 
lands directly under Government has un- 
doubtedly been recognised by Government 
and is so recognised even in the present settlement 

So far as Government is concerned, this matter 
is concluded ; though according to Mr, Stuart the 
fees are rarely paid in practice at the present day 
and the Courts have held so long ago as 18/5 
that the right to collect them is not to be taken 
as a necessary incident of mirasi right, but has 
to be established by reference to the custom of 
each village: vide Sakkaji Rau v. Latchamma 
Goundan (2) The fees, in fact, seem to be a sort 
of compensation for the waiving of the mirasi- 
dar’s preferential right of cultivation and, nothing 
more." 

This quotation shows that thunduvaram 
is nothing but a customary fee paid to 
the mirasidars as compensation for their 
waiving their preferential right. Even 
in Kumaraswamti Sastri, J’s., judgment 
which is the judgment most favourable 
to mirasidars, the following passage occurs: 
(at p. 499.)* 

“As regards waste they (the Board of Revenue) 
observe as follows: ‘The mirasidar has also an 
interest in the waste land, and a right to a 
*Pages of 40 M—[Ed]. z 
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` merah or fee when, being unable to cultivate him- 
self, he gets a tenant who shall cultivate it, and 
pay the usual rent to Government. This is fair; 
he has his fee for the service he performs; but 
if the mirasidar neglects or refuses to get a 
tenant for the waste and tho Sarkar is obliged 
to find one himself, to keep up or increase the 
revenue of the village, the mirasidar has no right to 
the fee; it may be either added to the rent 
payable by the tenant, or may be given up to 
him as an encouragement to him to extend the 
cultivation,” 
So early as 1820, therefore, the view 


prevailed that the thunduvaram or special 
payment made to the mirasidars was really 
for the service he rendered in procuring 
a tenant and did not represent a portion 
of the rent due toa landlord. The word 
“rent? was confined tothe payment made 
to Government and in the case of an 
inam village would apply correspondingly 
to the payment payable tothe inamdar or 
the strotriemdar. At p. 502* referring to the 
letter of the Collector of Chingleput in 
1839 he says : 


‘In his opinion the proprietory right of the 
mirasidars did not extend to immemorial waste lands 
and they had no prescriptive right to oust paikari 
cultivators from lands which wero given to them 
by Government owing to the mirasidars not having 
cultivated them. He, however, admitted the mirasi: 
‘dar's right to thunduvaram, swatandrams, etc, in 
the sekyal lands and suggested that paikari ryots, 
introduced by the Government, should be secured 
in their right of occupancy on paying to Govern- 
mentthe Government’s dues and the mirasidar’s 
fees.” 

(the last word obviously referring to thun- 


duvaram) At p. 507* we have got ajquotation 
from the proceedings of the Board of 


Revenue in 1892 as follows: 

“Briefly, the system, as it at present exists, rests 
on the claims of the mirasidars to all the waste 
lands in their villages and to the levy of swatantram 
or fees from paikaris or non-mirasidars who may 
tske up. land for cultivation. This claim was 
fully recognized in the new settlement carried out 
ia 1876—78 and after full consultation with mirasi- 
dars, a memorial fee (swatantram), fixed at an 
average rate of two annas on every rupee of 
Government assessment, was declared to be leviable 
by the mirasidars not only on every field lying 
waste in each village, bat also on all lands now 
held by the mirasidars themselves and included in 
their paltas, should such lands be subsequently 
relinguished and taken up’ by a non-mtrasidar. 
The fec claimable on each field was duly entered 
in the settlement registers against every field liable 
to it. The only lands against which fees were 
not entered were those which had already been 
obtained by strangers and which were held- under 
lease or patta from Government.” 

Similarly at p. 508* we have: 

“The chief point of difference between these 
special rules and those prescribed for other Districts 
apart from the fact that any land in Chingleput 
obtained by a non-mirasidar, must pay two annas 
in the rupee of assessment as a memorial fee to the 
mirasidars iB se..." 
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At p. 509* we have got Mr. Stuart's 
proposals of 1909 relating to the fixed fee 
of two annas inthe rupee. In 1909 Gov- 
ernment passed orders that a. foot-note 
should be made in the Settlement Registers 
to the following effect that 

“the right of the mirasidars to levy a fee at the 
rate of two annas in the rupee of assessment of 
both dry and wet lands has been recognised by 
Government except in the case of the undermentioned 
fields which are free of swatantrams.” f 

At page 516* we have got a quotation 
from Turner, C. J.s judgment in an 
original side suit (O. B. No. 128 of 1882) 
as follows: 

‘When pattas were granted to strangers, the 
mirast rigbt was not altogether lost, and in some 
villages, the mirasidars succeeded in obtaining from 
the ryots introduced by Government recognition 
of their interest in the soil by payment of small 


cesres,” 
_ Obviously the word “cesses” is really 
intended to apply to thunduvaram. In 


Sakkaji Rau v. Latchamana Goundan (2) 
at p. 15Sf we have got this observation: 

“With regard to the poromboke and immemorial 
waste, their right extended no further than to 
the privilege of grazing thelr cattle on them 
when waste and receiving the “coopatums’ when 
cultivated °’ 

The ‘‘coopaium" here referred to is 
probably the same as swatantram or thun- 
duvaram. 

At p. 1997, 

“In view of this consequence of the refusal to 
recognise the claim of the mirasidar, it was proposed 
that, in future, withthe grant of a patta to a ryot, 
introduced by the state, an agreement should be 
taken from him in which the amount and the nature 
of the swatantrams or fees immemoriably to the 
mirasidar by the cultivator, and his liability to pay 
them should be clearly set forth.” 


And even if Ex. YY is admitted it shows 
nothing more than that the mirasidar 
rendered his share of help in obtaining a 
new tenant and introducing him ‘on the 
kaduvetti, or immemorial waste land for 
the purpose of reclamation. Whatever help 
he might have rendered, the melwaramdar 
only must be regarded asa landlord and 
the mirasidar cannot be regarded as a 
landlord. My conclusion, therefore, having 
regard to the nature of the mirasi tenure 
and its incidence, is that the plaintiff 
mirasidars in so far asthey are mirasidars 
cannot be regarded as land-holders and are 
not therefore entitled to eject the newly 
introduced tenants. We have in addition 
the following further considerations. There 
is no particular reason why tenants intro- 
duced into uncultivated lands in the mirasi 
inam villages should stand on a different 


near seen eee 
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footing from tenants introduced into such 
lands in mirasi ryolwari villages. At any 
rate if it is intended that they should be 
introduced with different incidents, the 
thing ought clearly to appear. What is it 
we have got in this particular case? In 
the whole of the last century the Odayar 
defendants never executed muchilikas with 
a stipulation that they would give up the 
land at the end of the term. It is the 
presence of such muchililas that has been 
regarded as a sure indication of the right 
of a landholder to eject the tenants: vide 
Privy Council decisions in Suryanarayana v. 
Pattanna (5) and Venkata Sastrulu v. Seetha- 
ramudu (6). In the present case it is not that 
such muchilikas are absent even for a brief 
period of time. We never have got 
instances of such muchilikas through the 
whole century which, in my opinion, would 
‘be practically conclusive of the consciousness 
of all parties in these cases that all the 
newly introduced tenants whether their rights 
are less than mtrasidars or equal to theirs 
were certainly not regarded as ejectable 
at the option of the mirasidars’ or of any- 
body. 

It is unnecessary to consider the question 
whether the suit villages would fall under 
s. 3/2) (d), Estates Land Act, it being 
agreed by both parties that the matter 
might be left open. The appellants ask 
for a decree at least for the amount of 
swatanirams due to them. The plaint 
makes no reference to swaiantrams but 
only makes reference to rent and there was 
no opportunity for the defence to plead to 
a claim for swatantram. lt is futile to 
contend that the claim in the plaint being 
for a larger amount and that for the swatan- 
tram being for a small amount, the latter 
claim may well be decreed in these suits. 
Though the amount claimed in the plaint 
may be larger than the amount of thun- 
duvaram, its character may be different. If 
-the claim is made only as for rent, that 
will lead us to the question whether the 
suit village is governed by the Estates 
Land Act, and whether the claim can be 
made only in a Revenue Court. As that 
part has been left open, it is not permissible 
to us to consider the claim as one for rent, 
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As a claim for swatantram it was nob men- 
tioned in the plaint and therefore we cannot 
consider it now, The result is that the 
second appeals so far us the Odayar 
defendants are concerned, are all dismissed 
with costs. The Pleader’s fee is fixed at 
Rs. 20 for each Odayar second appeal in 
which appearance has been entered. Costs 
of printed papers to be allowed in one in 
Odayar appeal. 


It is contended that so far asthe Ambala- 
gar defendants are concerned, those second 
appeals ought to be allowed. These are 
second appeals Nos. 1820, 1847, 1818 and 
1849 of 1925. (Appeais Nos. 176 of 1922, 
216 of 1922, 218 of 1922 and 219 of 1922), 
The learned District Judge diffcrentiated 
these cases from other Ambalagar cases in 
which he dismissed the appeals on the 
ground that, whereas the muchilikas were 
executed in the other cases by the actual 
contesting defendants, in these cases the 
muchilikas were not executed by the con- 
testing defendants, It is now contended 
before us that evenin these cases muchi- 
likas were executed by some other 
defendants. These are Exs. Z, Z-1, Z-4 
but it appears that the defendants who 
executed these muchilikas did not contest the 
former suits and decrees were obtained 
against them at one time (vide Ex. ERE 
series) though they have now joined the other 
defendants in contesting these suits. We 
need not pay any attention to their con- 
duct. What isimportant is that so far 
as the other contesting defendants are 
concerned, it doesnot apperr that they 
executed any muchilika or any decree wag 
obtained against them; nor does it appear 
that their consent was obtained when the 
muchilikas were executed though it ‘ap- 
pears that they were members of a joint 
family. The contesting defendants now 


say that the other defendants execuied 
the muchilikas in collusion with the 
plaintifis and that the muchilikas were 


not executed in the character of manager 
of the joint family. Apparently this was 
what was meant by the learned District 
Judge when ke said that “such muchilikas" 
have been executed by the defendants 
only in some cases. Having regard to 
these circumstances, we do not think we 
are justified in interfering in these four 
second appeals. It is suggested by the res- 
pondents that even the other appeals ought 
not to have been dismissed by the learned 
District Judge bub as no second appeals 
have been filed before us we cannot 
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consider this contention. The result is that 
even these second appeals in respect of 
Ambalagar defendants are dismissed with 
costs. Costs in two second appeals to be 
distributed between all the four—costs of 
printed papers in one of these appeals 
will be allowed. 

Venkatasubba Rao, J.—We have 
been referred, in thesinteresting arguments 
of the learned Counsel, to the various 
opinions expressed in regard to mirasi 
rights by writers and Officers of Govern- 
ment from time to time; but it seems to 
me that while they undoubtedly possess 
great historic value, it is unnecessary to 
travel atthe present day beyond the cases 
decided by our Court. If the previous 
judgment is excluded from the evidence, 
the plaintiffs have not even the semblance 
of a case; but granting thatit is legally 
admissible, even then I fail to see how 
it can availthem in the least. They must 
establish one of two things in order to 
succeed; either that the plots in question 
admittedly part of the anadi karambu, 
were originally taken up for cultivation 
by the mirasidars, whofor the purpose of 
getting them actually cultivated let them 
to the defendants ancestors as under- 
tenants or that the mirasidars have rights 
of property in the anadi karambu. In the 
light of the decisions, it is impossible to 
hold that the plaintiffs have succeeded in 
showing that they have any such proprietary 
right, nor can any under-letting he possibly 
inferred from the so-called admission of 
the defendants’ ancestors contained in the 
judgment in question. On the contrary, the 
use of the word thunduvaram clearly 
negatives any such arrangement. That 
word has been understood as meaning 
‘fees on lands granted for cultivation to 
non-mirasi cultivators,” Seshachala Chetty 
v. Chinnasami (1), at p. 485* Ayling, J 
points out that: 

“The fees in fact, seem to bea sort of compen- 


sation for the waiving of the mirasidars preferential 
right of cultivation and nothing more: p. 487*." 


It ia needless to refer in any detail to 
the other authorities to which we have 
been referred, such’ as, Sakkaji Rau v. 
Lakshmana Goundan (2), Sivantha Naicken 
v., Nattu Rangachari (3), and Kumarappa 
Reddi v. Manavala Goundan (7). I may, 
however, point out that in Sivanatha 
Nicken v, Nattu Rangachari (3), as in the 
present case, the question arose in regard 
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io lands inan inam village. In the view 
I am taking itis unnecessary to decide 
whether the judgment in question is ad- 
missible or not, and I, therefore, express no 
opinion on the point. The view taken by 
the lower Appellate Courtis clearly right 
and the second appeals fail. I agree in 
the orders proposel by the learned 
Officiating Chief Justice. 
AN. Appeals dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Oivil Appeal No. 133-B of 1933 
September 27, 1934 
STAPLES, A. J.C. ` 
MAROTI VITHOBA KALAR— 
DerenDANT—APPELLANT 
VETESUS 
ANRAJ KASTURCHAND MARWADI— 
PLaInTIFF— RESPONDENT. 

Hindu Law—Debts—Son's liability —Pre-partition , 
debt— Liability of sonafter partition—Separate suit— 
Son taking father’s property as heir, if a legal 
representative of father—Liability. i 

The son is liable for the pre-partition debt of 
the father even after partition and where heis not 
a party to the suit, a separate suit should be brought 
to enforce his liability. But where he takes 
property as an heirto his father and not by survi-. 
vorship, then heisa legal representative of his 
father after his deathand is liable to the extent of 
the property received by him from his father and 
no separate suit need be brought to enforce his 
liability. Radhakrishin v. Jamnadas(7), dissented. 
from, Subramania Ayyarv. Sabapathy Atyar (4), | 
Bankey Lal v. Durga Prasad (5) and Annabhat | 
Shankarbhat v. Shivappa Dundappa (6), relied 


on. 

S.C. A. against the decree of the Ad- 
ditional District Judge, Yeotmal, dated 
March 15, 1933. 


Mr. N. R. Deepujari, for the Appellant. 

Mr. M. R. Pathak, for the Respondent. 

Judgment.—This is an appeal against 
the judgment of the Additional District 
Judge, Yeotmal, dismissing an application . 
by the appellant for the release of 
property attached by the respondent in exe- 
cution of a decree. The facts are briefly 
as follows. The respondent Anraj Kastur- 
chand obtained a simple money decree 
against Vithoba, the father of the appel- 
lant Maroti, on November 17, 1923. 
Vithoba died after the decree, though 
when is not clearly stated, and the ap- 
pellant Maroti was brought on the record 
as his representative in the execution 
proceedings and is now on the record as 
the judgment-debtor. The last application 
for execution was presented on January 
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21, 1932, and on that application immovable 
property, namely, a share in field No. 62-1 
in Mauza Pimpalgaon in the Yeotmal 
Districl, was attached. The judgment: 
debtor, the present appellant Maroti, then 
made an application that the property 
was not liable to attachment and sale in 
execulion of the decree, because it was 
his separate property, which came to him 
at partition, and that it was not inherited 
from his father and, therefore was not 
liable for his father’s debts. The plea 
was that in a previous mortgage suit 
against Vithoba and the present appellant 
Maioli, a foreclosure decree which was 
made final on April 14, 1923, only the 
half share belonging to the father was 
foreclosed in favour of the decree-holder 
and the other half share belonging to 
Maroti’ was released. It was contended 
that this decrée amounted to a partition 
between the father and son and that the 
appellant Maroti was not now a legal 
representative of his father, and having 
inherited no property from the father, was 
not liable for the decree debt. The ap- 
plication was allowed by the trial Court, 
but on appeal the Additional District Judge 
set aside the order and held that the 
applicant was liable because the debt 
was a-pre-partition debt of the father. It 
may be noted that the lower Appellate 
‘Court has also found that there was no 
partition, and that finding is, I think, 
correct; There is no evidence of partition 
of any kind beyond the mortgage decree 
in Oivil Suit No. 211 of 1919 in the Court 
of the Subordinate Judge, Yeotmal, and I 
do not think that that decree can be held 
to amount to a partition: all that has 
been decreed is that the half share of 
the father in that field has been foreclosed. 
It has-not been shown, moreover, that 
there ‘was no other property belonging to 
the family or that such other property 
was partitioned, nor has it been shown 
that the father and son separated in mess. 
The learned Counsel for the appellant has 
referred to Balkishen Das v. Ram Narain 
Sahu (1) and Syed Kasam v. Jorawar 
Singh (2), to which may be added Girja 
Bai v.. Sadashiv (3), to show that an 

1) 30 0738; 30 I A 139;8 Sar. 489 (PO). 

(2) 68 Ind. Cas, 573; A IR 1922 P O 353; 491 A 
358; 18N LR 127; 60 O84; 31 MLT 46; 16 L W 
223; 43 M L J 676; 21 A GJ 57; 25 Bom. LR 1; 
37 OL J 13,270 WN 179 (P 0). 

(3) 37 Ind, Oas. 321; AIR 1916 P 0104: 431A 
151; 43 O 1031; LZNL R 113; 200 W N 1085; 14 
A LJ 822; 20 ML T 785; (1916) W N65; 18 


2 
Bom. LR 621; 4 LW 114; 24 O LJ 207; 31MLa 
455 (PO). 
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expression of intention to separate amounts 
to a partition. Accepting that principle 
however as correct, there is no such expres- 
sion of intention in the present case, and 
I think it will be correct to hold that 
what the mortgagee got by the final 
foreclosure decree was the father’s undi- 
vided half share in the field; andif the 
morigagee wanted separate possession of 
that share, it was for him to sue for 
partition. 

Apart from this it is clear that, even 
if a partition was held to be proved, on 
the authority of the cases cited by the 
lower Appellate Court, namely, Subramania 
Ayyar v. Sabapathy Avryar, (4), Bankey 
Lal v. Durga Prasad, (9) and Annabhat 
Shankarbhat v. Shivappa Dundappa (6), the 
son would beliable for the pre-partition 
debt of the father even after partition. 
The only question to be decided then 
would be whether the son could be brought 
on the record in execution proceedings as 
a legal representative of his father or 
whether a separate suit would have to be 
brought to enforce the liability. The lower 
Appellate Court has held, following the 
decision in Radkakrishin v. Jamnadas (7) 
that no. separate suit or decree would be’ 
necessary; but with all due respect I am 
unable to accept that decision, and I 
would point out that in Bankey Lal v. 
Durga Prasid (5), Mukerji, J., has clearly 
held that, though no doubt the other 
members of the family would be liable 
for the simple money debt binding on 
the family remaining unpaid at the time 
of the partition, the liability would have 
to be established by a decree. Therefore, 
if the members of the family against 
whom a creditor wishes to proceed were 
not parties to the suit, a separate suit 
would be necessary. The reason for this 
would seem to be that sons or other 
members of the joint family are not legal 
representatives of the deceased judgment- 
debtor, and they are only liable because 
of the liability which existed prior to the 
partition, which was not discharged, as it 
should have been, at the time of the 
partition. The case relied upon by the 
learned Counsel for the responpent Gopal 


(4) 110 Ind. Oas. 144; AI R 1928 Mad. 657; 51 M 
361; (1928) MW N 346; 27 L W 688 54 ML J 
726 


(5) 135 Ind. Oas. 139; A I R 1931 All. 512; 53 A 
868; (1931) AL J 917; Ind. Rul. (1932) ‘All. 27 
FL 


Ji 
(6) 110 Ind. Oas. 269; A IR 1928 Bom, 232; 52 B 
376; 30 Bom. L R 539. 

(7) 1314 Ind. Oas. 386; A I R1931 Sind 84; 25 S L, 
R 374; Ind, Rul. (1931) Sind 130. 
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_ contend that he 
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(8), -where it has been held that a son 
who takes by survivorship-is not the legal 
representative of his father, is not really 


in point, because that refers to a joint 
~- family in which there had been no parti- 


tion; butthe principle therein laid down 


`’ would hold good as regards property 


taken at the partition. 

On the other hand, if a partition is 
proved and a son takes property not by 
survivorship, but as heir to his father, 
then of course he will be a legal repre- 
sentative, and as such, liable to the ex- 
tent of the property received from his 
father. In the present case it may be 
noted, as stated above, that the appellant 
has been brought on the record as the 
legal representative of this father in the 
execution proceedings. It has not been 
stated clearly when this took place but 
it is clear, I think, that it took place 
some time ago and that no objection at 
the time was made by the appellant. From 
the last. application for execution it ap- 
pears that the previous applications for 
execution were made on April 6, 1924, 
January 9, 1928, and April 10, 1931, and 
that they were all struck off as infructuous. 
It is too late now for the appellant to 
is not the legal repre- 
sentative of his deceased father, and 
further it would appear that there was 
property other than the field in suit, 
which he must, on his own contentions, 
have inherited from his father. I would 
hold, therefore, that the appellant, who 
has been brought on the record as the 
legal representative of the deceased judg- 
ment-debtor, cannot now contend that the 
property in his possession, which has been 
held liable for the debt, cannot be at- 
tached and sold or that a separate suit 
will be necessary. I, therefore, uphold 
the order of the lower Appellate Court 
and dismiss the appeal. Costs of the 
appeal will be borne by the appellant. I 
fix pleader’s fees at Rs. 25. 

D, Appeal dismissed. 

(SHIN LR173 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Civil Appeal No. 536 of 1929 
February 24, 1933 
PoLLOOK, A. J.C. | 
SADASHIV RAO—DEFENDANT—ÅPPELLANT 
VETSUS 
GHASITHI BAI—P.uaintirr — RESPONDENT 
Pravtice—Second Appeal—Power of High Court to 
gene issues for trial to first Court, 


. SaADASALV RAO V, GUASITHT BAL 
Rao v. The Berar Manufacturing Co., Ltd. 


i54} 0, 


The High Court-has power in second appeal to 
frame issues and refer them for trial to the first 
Court, 


5.0. A. against the decree of the Addi- 
tional District Judge, Balaghat, dated 
August 7, 1929. 


Judgment.—This appeal arises out of 
a sulit for ejectment and the question is 
whether a valid notice to vacate was served 
on the defendant. In my order of Septem- 
ber 12, 1932, 1 framed the following 
issues : 7 ; 

(1) Did the plaintiff serve a notice dated 
April 8, 1926, on the defendant calling 
upon him to vacate the house by April 
30, 1926? (2) When was this notice 
served on the defendant? The trial Court 
recorded pleadings and evidence on these 
issues and has now returned'a finding that 
the notice above-mentioned was served on 
the deféndant on April 9; 1926. (2). Apart 
from objecting to this finding on merits 
the appellant contends that the remand 
in my order of September 12, 1932, was and 
could only be to the lower Court and that 
the trial Court had no jurisdiction to record 
evidence of a finding. Under r. 25 of 
O. XLI which deals with the appeals from 
original decrees, the Appellate Court has 
power to frameissues and to refer them for 
trial to the Court from whose decree the 
appeal has been preferred. Under O. XLII, 
1. |, the rules of O. XLI apply, so far as 
may be, to appeals from appellate decrees. 
This is a little vague, but I am of opinion 
that it gives this Court power in second 
appealsto frame issues and refer them for 
trial to the first Court. My order did not 
specify the Court that was to try these 
issues, but if may reasonably be read as 
referring them to the first Court. This is, 
I understand, the usual practice in this 
Couit, and it will often be more convenient 
to the parties that the trial should be in 
the first Court, while it is ordinarily 
desirable that the more expensive agency 
of the lower Court should not be employed 
in this work. I accordingly hold that the 
first Court had jurisdiction to try. these 
issues and record a finding, and that a 
second finding by the lower Appellate Court 
is not necessary. (3). On the merits the 
finding of the first Court is clearly correct. 
There is evidence to show that the notice 
dated April 8, 1926, was written by the 
plaintiff’sagent and there is the evidence 
of a postman to show that a registered letter 
was served on the defendant on April'9, 
1926. The receipt purporting to be signed 
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bythe defendant has not been put in evid- 
ence, 

The defendant at a very late stage denied 
the genuineness of his signature, but I see 
no reason to disagree with the frst Court's 
finding that itis genuine. As the defend- 
ant has not suggested that he received any 
other registered letter on April 9, 1926, it 
may be presumed that the registered letter 
which he received contained the notice of 
April 8, 1926. The plaintiff's suit must, 
therefore, succeed andthe appeal is dis- 
missed. Thedefendant must pay all costs 
in this Court. 

N. Appeal dismissed. . 





ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 41 of 193; 
November 30, 1934 
KENDALL, Aote. ©. J. AND BAJPAI, J. 
MUHAMMAD ISMAIL KHAN— 
PLAINTiFF—APPELLANT 
VETSUS 
JAWAHIR LAL AND OTAERS—DEFENDANTS 
— RESPONDENTS. 

Deed—Construction—Use of word ‘dawam’, if per 
se implies perpetuity—Lessee building pursuant to 
right to build—Proprietary rights of lessor given to 
lessee—Lessor accepting rent from successors of lessee 
—Lease, if a perpetual lease. 

The use of the word 'dawam’ in a lease deed, per 
se might not imply perpetuity; but where the 
lessee is given the right to build a house or to let 
it outon rent toanyone else and the lessee is 
allowed to have the sameright as the lessor enjoy- 
ed, that is, proprietary rights,and it also appears 
that after the lessee’s death, the lessor and her 
successor have been accepting rent from the 
1essee'’s representatives, and pursuant to the right 
given to the lessee to build, costly buildings have 
come into existence, the lease can be regarded only 
as a perpetual lease. 


L. P. A. against the judgment of Mr. 
Justice Collister, dated September 8, 1933. 

Mersrs. P. L. Banerji and S. K. Mukerji, 
for the Appellant. 

Mr. A. P. Pandey, for the Respondents. 

Judgment.—This is a plaintiffs appeal 
under s. 10 ofthe Letters Patent, his suit 
having been dismissed by all the Courts so 
far. ‘Che question that we have to decide 
is whether the defendant, who claims under 
a lease, obtained a lease in perpetuity, or 
a tenure that was to subsist for the life- 
time of the original lessee, Jai Ohand. The 
facts of the case have been given at length 
in the judgments of the Courts below and 
of the learned single Judge of this Court. 
It has been consistently heid so far that the 
words employed in the lease, coupled with 
the surrounding circumstances and the 
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subsequent conduct of the parties, lead to 
only one inference, namely that the lease 
wae perpetual. It is not necessary for us 
to goin detail into the expressions used in 
the document, because it is clear that the 
use of the word dawam per se might not 
imply perpetuity, but in the present case 
the lessee was given the right to build a 
house or to let it out on rent to anyone else. 
It was further said that the lessee shall 
have the same right as the lessor enjoyed 
up till then. It is clear that the lessor had 
proprietary rights, and she could undoubt- 
edly have granted permanent rights to 
others. There is no reason why Jai Chand, 
the lessee, should not be deemed to have 
the same rights, and that would only be 
consistent with the idea of the lease being 
a perpetual lease. Italso appears that after 
the death of Jai Chand, the original lessee, 
in 1914, the lessor and her successors have 
been accepting rent from the sons and 
representatives of Jai Chand. Further, 
acting upon the right given to the lessee to 
build upon the land, costly buildings have 
come into existence. We are, therefore, of 
the opinion, that the decision of the learn- 
ed single Judge is correct. We, therefore, 
dismiss this appeal with costs. 
N. Appeul dismissed. 





ALLAHABAD HIGH COURT 
Civil Revision No. 234 of 1931 
November 28, 1934 
BENNET, J. 
ABDUL WAHID KHAN ANDANOTHER— 
DEFENDANTS — APPLICANTS 
z versus 
SHER MUHAMMAD KHAN—PLAINTIFE— 
OPPOSITE Party 

Limitation Act (IX of 1903), Sch. I, Art. 83—Sale 
deed —Covenant to pay to mortgagee—Breach— 
Amount realised from vendor—Suit—Limitation— 
Vendor also having broken conditions of deed— 
Breach of contract by vendor plaintiff—Whether can 
be pleaded in defence. 

The plaintiff executed a sale deed in favour of 
the defendants, the deed containing a covenant that 
they would pay a sum outofthe sale price to a 
mortgages of some other property. The defendants 
did not pay and the mortgagee realised a certain 
amount from plaintif who thereupon filed a 


sult ; 

Held, that as the plaintiff has actually been damni- 
fied in consequence of a breach of agreement by the 
vendes toa sale-deed, the suit will come under Art. 
83 of the Limitation Act. Raghubar Raw, Jai Rai 
(1), distinguished, Kedar Nath v.Har Govind (2), 
Suraj Misra v! Ghulam Hussain (3) and Unkar Singh 
y. Kashi Prasad (4), followed. 

Held, also that as it was shown that the plaintiff 
also had broken the conditions of the deed, although 
defendants had other remedies, the existence of other 
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remedies’ did not preclude the defendants from 
pleading the breach of contract by the plaintiff as 
a defence and that the failureof the plaintiff to 
give the plotsin question tothe defendants is a 
sufficient answer to the claim of the plaintiff. 


©. R. from the decision of the Small 
Cause Court Judge of Muzaffarnagar, dated 
December 4, 1933. 

Mr. Panna Lal, for the Applicants. 

Mr. A. P. Pandey, for the Opposite 
Party. 

Judgment.—This is a civil revision 
by defendants against a decree of Small 
Cause Court. The plaintiff executed a 
sale-deed of certain zamindari property 
in favour of the defendants on August 3, 
1926. That sale deed contained a covenant 
that the defendants would pay Rs. 250 of 
the sale price to a mortgagee of other 
property. The defendants did not pay and 
the mortgagee among other remedies obtain- 
ed an order under O. XXXIV, r. 6, and 
realised Rs. 192-13-6 from the plaintiff on 
June 1, 1933. The suit was brought on 
September 20, 1933. The defendants 
pleaded that they had not paid because 
the plaintiff did not carry out his part 
of the sale deed where it was provided 
that actual possession of certain plots 
should be given to the defendants. The 
Court below finds that there was muta- 
tion for the defendants in the khewat but 
that the name of the plaintiff remained 
in the khatauni for 1337 Fasli and that 
the plaintiff continued in actual cultiva- 
tion. The lower Court considered thatthe 
defendants had a remedy against the plaint- 
iff by a suit for ejectment or a suit for 
damages. For this reason the lower Court 
held that the failure to give possession 
was no defence. The defence also raised 
a point of limitation which was held 
against the defendants by the lower Court. 
In revision the question of limitation was 
urged and learned Counsel argued that 
Art. 116 of the Limitation Act would ap- 
ply and as the sale deed was a registered 
document the period of limitation would 
be 6 years from the date ofthe sale deed 
as the covenant required that payment 
should be made py defendants. On that 
view the suit would be time-barred, as 
it was more than 6 years after sale deed. 
The ruling on which the defendants rely 
in Raghubar Rai v. Jai Rai (1), deals with 
a case where the plaintiffs had not ac- 
tually paid any sum which the defend- 
ants should have paid and, therefore, the 
plaintiffs could not claim to come under 

(1) 14 Ind, Cas. 244; 34 A 429;9 AL J 584, 
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Art. 83 in the suit because they had no 
yet been damnified. The ruling, there- 
fore, is in my opinion, no authority for 
the question whether Art. 83 does or does 
not apply in acaselike the present where 
the plaintiff has been actually damunified. 
In Kedar Nath v. Har Govind (2) and 
Suraj Misra v. Ghulam Hussain, 63 Ind. . 
Cas. 87 (3) and Unkar Singh v. Kashi 
Prasad (4), it has been held that in a 
case like the present where the plaintiff 
has actually been damnified in conse- 
quence of a breach of agreement by the 
vendee to a sale deed, the suit will come 
under Art. 83 of the Limitation Act. 
Following those rulings I hold that the 
present suit was in time. 

I now turn to the question of whether 
the failure of the plaintiff to give posses- 
sion can be pleaded asa defence to the 
present claim. It is true that the defend- 
anis may have had other remedies by 
way of a suit for ejectment or a suit for 
damages, but the existence of other re- 
medies does not, in my opinion, preclude 
the defendants from pleading the breach 
of contract by the plaintiffas a defence. 
The suit of the plaintiff is founded on the 
breach of contract of a condition in the 
sale deed. The defendants have shown to 
the satisfaction of the lower Court that 
the plaintiff himself also broke the condi- 
tions of that sale deed. Under these cir- 
cumstances it appears to me that the de- 
fendants are entitled to put forward this 
ground as an adequate defence. The 
lower Court has found that the plaintiff 
continued in actual cultivation, that even 
7 years after the sale deed the plaintiff 
still remained in possession of the plots 
which he was bound to hand overto the 
defendants in accordance with the terms 
of the sale deed. Learned Counsel for the 
plaintiff-respondent has made some sug- 
gestion that because the sale deed -refers 
in general terms to sir, etc., therefore, some 
plots may be sir, but no such point was 
shown by the plaintif to the lower Court 
either by way.of pleading or evidence. 
It appears to me that the failure of the 
plaintiff to give the plots in question to 
the defendants is a sufficient answer to 
the claim of the plaintiff. The amount 
which the plaintiff has paid is not much 
being only Rs. 192-13-6. The onus lay on 


the plaintiff to show that the damage 
45 (2) 95 Ind. Oas. 913; 24 AL J 550; A IR1926 All 
5 f ; 


(3) 63 Ind. Cas. 87. 
(4) 143 Ind. Oas. 821; (1933) A L J787; A IR 1933 
All. 386; Ind. Rul. (1933) All, 340; 55 A 490. 
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which the defendants sustained from fail- 
ure to deliver possession was a smaller 
sum than that amount and the plaintiff 
did not show that this was so. Under the 
circumstances I consider that the suit of 
the plaintiff should be dismissed and I dis- 
miss it with costs throughout. 
N. Application dismissed. 





LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No. 348 
of 1932 
November 6, 1933 

Jar LAL, J. 
MAULA BAKHSH—JUDGMENT-DEBTOR— 
APPELLANT 
VETSUS 
MUHAMMAD IKRAM AND OTHERS— - 
Drorrs-HoLDERS—RESPON DENTS 

Limitation Act (IX of 1908), Sch. I, Art, 182— 
Application against deceased judgment-debtor in good 
faith without knowledge of his death—Whether a 
- step-in-aid—Application not made in time to sub- 
stitute legal representatives— Execution against them, 
if barred—Jurisdiction—Court passing decree. 

-: An application made by the decree-holder against 
“the: deceased judgment-debtor in good faith, he not 
being aware ofthe latter's death, must be deemed 
to be an application made in accordance with law 
to take some step-in-aid of execution within the 
meaning of Art. 182, Limitation Act. It is open 
to the Court to permit an amendment of the ap- 
plication by allowing the decree-holder to substitute 
the names of the legal representatives of the deceas- 
ed judgment-debtor. An application so amend- 
-ed would be a_ perfectly valid application 
entitling the Oourt to execute the decree against the 
legal representatives. Bepin Behary v. Bibi Zora 
‘(1), followed. 

When the application is made to the Court which 
has passed the decree, it cannot be dismissed for 
want of jurisdiction. 

The law does not require any application being 
made to bring on the record the legal representa- 
tives of a judgment-debtor.. An execution applica- 
tion against the legal representatives of the deceased 
judgment-debtor is not barred merely because no 
application to bring them on record was made within 
three years of the judgment-debtor’s death, MA 

Misc. S.A. from an order of the District 
Judge, Ambala, dated December 1, 
1931. 

Mr. Barkat Ali, for the Appellant. 

Mr. Muhammad Amin, for the Respond- 
ents. 

Judgment.—A money decree was passed 
by the Subordinate Judge, First Class, of 
Sialkot, on November 11, 1918, and an 
application to execute the same was made 
by the decree-holder on August 9, 1920, 

- but it transpired that the judgment-debtor 
had already died on March 25, 1920. In 
“the absence of the application being 
‘against his legal representatives it was 
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withdrawn on October 6, 1920, when the 
decree-holder stated that he had heard 
that the judgment-debtor had died and 
that he would take steps to execute the 
decree against his legal representatives. 
Thenext application was made on August 
8, 1923, against the legal representatives 
of the judgment-debtor. It was, however, 
dismissed after notice had been given 
to the legal representatives and they had 
appeared in Court to object to the execution 
of the decree onthe ground that the Court 
had no jurisdiction to proceed against 
them because they neither resided within 
the jurisdiction of the Court nor did they 
possess any property within such jurisdic- 
tion. Then the decree-holder made an 
application on July 23, 1926, praying that 
the decree be transferred to the Senior 
Subordinate Judge of Simla for execution 
and on this prayer having been granted 
an application for execution was made 
in the Court of the Senior Subordinate 
Judge, Simla, on February 13, 1929. To 
this application the legal representatives 
of the deceased judgment-debtor raised 
an objection that it was barred by time. 
I am informed that when the application 
of August 8,1923, was heard by the Sub- 
ordinate Judge of Sialkot, an objection was 
raised before him thatit was barred by 
time, but the learned Judge gave no 
decision on this objection because he held 
that he had no jurisdiction to entertain 
the application to execute the decree for 
reasons already mentioned by me above. 
Both the Senior Subordinate Judge of 
Simla andon appealthe District Judge 
have held against the legal representatives 
of the judgment-debtor on the question of 
limitation and consequently this second 
appeal has been presented on their be- 
alf. 

With regard to the application of August 
8, 1923, itis contended that it was barred 
by time because if was made more than 
three years from the date of the decree 
and the intermediate application for 
execution made on August 9, 1920, could 
not be held to beastep in aid of execu- 
tion because it was made against a dead 
person, the judgment-dehtor having died 
on that date. The learned District Judge 
has held that the decree-holder made that 
application ingood faith as he was not 
aware of thedeath of the judgment-debtor. 
Whether this matter really affects the legal 
point involved is a matter which I need 
not decide because the finding is in 
favour of the decree-holder. The District 
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Judge following Bepin Behary v. Bibi Zora 
(1), has held that an application made 
under these circumstances must be 
deemed to be an application made in 
accordance with law totake some step in 
aid of execution within the meaning of 
Art. 182, Limitation Act. The Calcutta 
case relied upon by the learned Judge 
fully supports his view. It professes to 
follow a decision of the Madras High Court 
and dissents from a decision of the Allah- 
abad High Court. I do not consider it 
necessary to discuss the matter in detail 
but it is sufficient to say that I see no 
reason to differ from the view taken by the 
Calcutta High Court. 

In my opinion, the application of August 
8, 1923, could not be beld to be an applica- 
tion which was not in accordance with 
law. Jt may be that owing tothe legal re- 
presentatives of the judgment-debtor not 
having been mentioned in the application, 
the Court thought that it could not proceed 
withit, allthe same it was an application 
made in accordance with law and in this 
connection it must be remembered that 
it was open to the Court to permit an amend- 
ment of the application by allowing the 
decree-holder to substitute the names of 
the legal representatives of the deceased 
judgment-debtor. Anapplication so amend- 
ed would have been a perfectly valid ap- 
plication entitling the Court to execute 
the decree against the legal representatives. 
I cannot, therefore, hold that the appliica- 
tion was not in accordance with law for 
the above reason. 


Tt is then contended on behalf of the 
appellant that the application of August 
1923 was not an application made in accord- 
ance with law for another reason, because 
the prayer was to attach property of the 
judgment-debtcr and no such property 
existed within the jurisdiction of the 
Court. This application was against the 
legal representatives of the judgment- 


debtor, and on the application of the ` 


decree-holder, a notice was issued to the 
legal representatives to show cause why the 
decree should not be executed against 
them. The application having been made 
to the Court which passed the decree, I do 
not see how it could be dismissed for want 
of jurisdiction, It turned out to be ineffec- 
tiveowing to the non-existence of any pro- 
perty withinthe jurisdiction of the Court 
but the executing Court certainly had 
jurisdiction to entertain the application 


(1)-35 O 1047. 
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and in any case to issue a notice to the 
judgment-debtor which he did. 

In Lekh Ram v. Gurdial (2) Addison, J. 
has discussed most of the case-law on the 
subject and has cited a Punjab ruling in 
which it was held that if an application 
for execution which is defective in form 
contained a prayer for the issue of a notice 
under s. 248, Civil Procedure Code, and such 
notice is issued, it should be treated as an 
application totake some steps in aid of 
execution. This view was approved by 
Addison, J. and fully supports the conten- 
tion of the decree-holder in this case. I 
hold, therefore, that the decision of the learn- 
ed District Judge on both these grounds is 
correct. 

Mr. Barkat Ali raised a point which 
wasalso raised before the District Judge 
that the applications for execution made 
in 1923 and then in 


1926 were 
barred by time by virtue of Art. . 
181, Limitation Act, as no application 
to substitute the legal representatives 


was made within three years of the death of 
the judgment-debtor. That article provides 
a period of three years forall applications 
made unotherwise provided for. Now, the 
law does not require any application being 
madeto bring on the record the legal 
representatives of ajudgment-debtor, and 
nosuch application was made by the 
decree-holder in this case. All that he did 
was to apply for execution of the decree 
against the legal representatives and this 
is a procedure which is authorised by s. 50, 
Civil Procedure Code. This view is further 
strengthened by a reference to O. XXII, 
r.120f the same (ode. In my opinion 
therefore, no valid objection to the execu- 
tion of the decree has been made on behalf 
of the judgment-debtor and I dismiss this 

appeal with costs. 


N. Appeal dismissed. 
(2) 88 Ind. Oas. 26€; A I R 1925 Lah 535. 





ALLAHABAD HIGH COURT 
First Appeal from Order No. 109 of 1933 
November 27, 1934 
BENNET, J. 
Messrs. NANAK CHAND SHADI RAM 
—APPELLANT 
VETSUS 

MAHABIR AND ANOTHER— RESPONDENTS 

Workmen's Compensation Act (VIII of 1923), ss. 30 
(1) (a),19 (1), 24—Ordér awarding compensation—- 
Applicability —Review—Order made by Commissioner 
— Whether can be set aside by him on review— 
Application for compensation to son M, widow and 
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minors—Order regarding M—Subsequent application 
for award as regards widow and minors—Order 
passed on original application — Legality of—Joint 
Hindu family—Manager applying on behalf of widow 
‘and minors—Propriety of—Hindu Law—‘Other 
person’ in s. 24 meaning of. 

An order awarding compensation under the Work- 
men’s Oompensation Act is-appealable under s. 30 
(1) (a) of the Act. 

The Commissioner has no power to set aside an 
order made by him, in review. In the matter of 
Karim Dad (1), referred to. 

But where on a petition for compensation to be 
given to a son M andthe widow and minors, a final 
order is passed asregards the claimof M but the 
Commissioner has failed to adjudicate on the claims 
of the widow and minors on that date, he is bound 
to settle the question on a subsequent application 
made for that purpose even if such application is 
headed ‘review’. He can pass orders in regard to the 
original application in so faras itrefers to the 
widow and minors, when he has not passed any 
order in regard tothat claim in that applica- 
tion. 

In thecase of a Hindu joint family, acts on behalf 
of the members of the joint family such as the widows 
and minors are done bythe managing member. 
Consequently, an application made by the managing 
member on behalf of the widow and minors is valid 
and no authorisation in writing by them is neces- 


gary. 
The words ‘other person’ in s, 24 indicate formal 
appearances on behalf of the persons claiming. 


F. A. from an order of the Additional 
District Magistrate, Cawnpore, dated April 
8, 1933. | 

Mr. K. C. Mital, for the Appellant. 

Mr. Gopi Nath Kunzru, for the Respon- 
dents. 

Judgment.—This is a first appeal from 
order brought by anemployer against an 
order, dated April 8, 1933, directing the 
employer to pay Rs. 393-12-0 only compensa- 
tion to a widow of one Murli, whoit was 
held died of accident on June 26, 1931, in 
the employment of the appellant. The 
facts are that within 6 months from the 
death on August 24,1931, an application 
was made to the Collector of Cawnpore by 
one Mahabir, son of Murli setting out the 
facts and stating 


3. “Thaton his death Murli left as his heirs 
`~ Mahabir, applicant, Hanuman, one widow and one 
daughter. 

“4 That according to s. 3, cl-A, s. 4 of the 
Workmen's Compensation Act, the applicant who is 
the son of the deceased and manager fof his family is 
entitled to receive compensation to the extent of 
Ra. 540 from the defendant firm”. 

A written statement was taken in reply 
on January 7, 1933. The Wvollector passed 


an order on this application stating, 

“The most important issue is whether Mahabir 
is entitled to claim compensation. He has admitted 
that he is (now) in his 18th year. This settles 
the matter so faras Murli is concerned. He may 
not claim. 


“Now during the hearing an attempt has been 


made to bring up claims for a widow and two 
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minor children of whom Mahabir has deposed but of 
whom he said nothing at allin his claim (or the 
preliminary notice to the employer) and who 
themselves have not claimed. The question 
present would be whether they could not be 
given compensation, No semblance of a sound reason 
has been shown for not introducing the alleged 
widow and minors tothe Oourt at an earlier stage- 
leavealone to the employer who may have been 
moved to pay some compensation if satisfied. 

“In these circumstances, 1 must and do hold that 
the claim is time-barred,and itis so much so that I 
shall not extend the time. 

“I reject the claim”. 


Onthe same date an application was 
filed by Mahabir purporting to be for 
review under O. XLVII, r. 1, Civil Proce- 
dure Code stating that Mahabir was 
claiming in paras. 3 and 4 of his plaint for 
other members of the family and asking 
A the order of that date be set aside and 

a 


“the case be decided after taking into consideration 
paras. 3 and 4 of the plaint”, 


Next day the Commissioner held that the 
original application referred also to the 
widow and minors 


“I shall therefore take up their questions to-morrow, 
framing further issues necessary”. 


Three issues were framed and the orde! 
in question awarding compensation to the 
widow as dependent was passed. In first 
appeal ithas been urged that the Commis- 
sioner under the Workmen's Compensation 
Act has no power to review his order 
under O. XLVII, r. 1, and therefore, that he 
had no jurisdiction to pass the order under 
appeal. An objection was taken that no 
appeal lay, but asthe order awards com- 
pensation, I hold thatan appeal lies under 
s.30 (1) (a). It has not been urged for 
respondent that the Commissioner has 
powers of review and there is nothing in 
the Workmen's Compensation Act to confer 
any power of review on a Commissioner 
under that Act, It has been held in 
In the matter of Karim Dad (1) that a 
Commissioner has no power to set aside a 
previous order for compensation made by 
him under a mistake and in the general 
rules made under the Workmen's 
Compensation Act, r. 29, sub-r. (2) it is 
provided that no addition or alteration 
shall be madetothe judgment other than 
the correction of a clerical or arithmetical 
mistake arising from an accidental slip 
or omission, I consider, therefore, that the 
Commissioner did not have powers to set 
aside his order of January 7, 1933 in review. 
Itis true that the application made to 
him is headed “Review”, but it is also true 

(1) 125 Ind. Oas. 637. A 1 R 1930 Lah. 657; Ind. 
Rul. (1930) Lah. 653. 
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that his order of March 8, 1933, does not 
purport to be an order in review or setting 
aside the previous order of January 7, 1933. 
What he purports todo is to pass orders 
in regard to the original written applica- 
tion of August 24, 1931, in so far as it 
refers to the claim of the widow and 
minors, as he had not passed any order 
in regard to that claim in that applica- 
tion. Learned Counsel for appellant 
argued that he had passed an order, in the 
order of January 7, 1933. I do not think 
that he passed any order in regard to the 
claims of the widow and minors in the 
petition in his order of January 7, 1933, 
because the language of that order is 
confined to a hypothetical claim made 
orally on that date only in regard to the 
_widow and two minor children. No order 
was passed in regard to the written claim 
on behalf of the widow and two minor 
children on August 24,1931. Inmy view 
the orderof January 7, 1933, was final as 
regards the personal claim of Mahabir but 
no order was passed on that date in regard 
to the- claims of the widow and minors. 
The Commissioner, therefore, had failed to 
adjudicate on that matter and a supple- 
mentary order was necessary. It is laid 
down in s. 19 (1) of the Workmen's Com- 
pensation Act (Act VIIT of 1923) that 


The Commissioner was bound to settle 
the question of whether the compensation 
was due tothe widow and minors on the 
application August 24, 1931, and that 
claim which was brought within the period 
of 6 months from the death as prescribed 
by 8.10 was a claim which he had not 
decided. I consider, therefore, that the 
Commissioner had jurisdiction to pass order 
of April 8, 1933, now under appeal. 

Some further argument was made by 
learned Counsel that the application of 
August 24, 1931, could not have been made 
by Mahabiron behalf of the widow and 
minors because s. 24 of the Act requires 
that any appearance, application or act to 
be made or done by any person before 
or to a Commissioner may be made or 
done on behalf of such person by a legal 
practitioner or other person authorised in 
writing by such person”. As the words 
“other person” are joined to legal practi- 
tioner, I understand that these words 
indicate formal appearance on behalf of 
the persons claiming. In the case of a 
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Hindu joint family acts on behalf of the 
members of the joint family such as the 
widows and minors are done by the 
managing member, It has been stated ` 
in these proceedings that Mahabir is the 
managing member. I consider, therefore, 
that the application was validly made by 
Mahabir on behalf of the widow and minors 
and that no authorisation in writing by 
them was necessary. For these reasons I 
dismiss this first appeal from’ order with 
costs. Or 

N. Appeal dismissed. . 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 300 
of 1934 
December 5, 1934 
BENNET, J, < : 
Firm SANT LAL-MAHADEV PRASAD-— 
PLAINTIFF—APPLIOANT ` 
VEYSUS - ; 
KEDAR NATH—Derenpant—Opposits 
| ` PARTY we 

Government of India Act, 1915 (5 & 6 Geo. V, c. 
61), 3. 107—Jurisdiction of High Court to see that 
their orders are carried out—High Court giving 
directions to Munsif—Munsif acting in a different 
manner—Jurisdiction of High Court to set aside 
order—‘Case decided’, if necessary for interference’ 
—Revision—Civil Procedure Code (Act V of 1908), 
Seh II, para. 15, O0. XX, r.5—Order on-objections to 
arbitration award—Finding with reasons on each. 
separate issue—Necessity of. 

Under the provisions ofs, 107 of the Government 
of India Act the High Court has power and jurisdic- 
tion to see that the orders of the High Court are 
carried out, Where the High Court has given 
certain directions to a Munsif as to how he shall 
proceed but he has not carried out those directions 
and has purported to act in adifferent manner, the 
High Court has jurisdiction to set aside the order 
of the Munsif and direct him to carry out the order 

assed by the High Court. In such cases it cannot. 
De argued that because the order of the Munsif did 
not amount to a case decided and hence no revision 
would lie to the High Court, Pe 

An order on the objections to an arbitration award. 
should comply with the provisions of O. PhD, 
Oivil Procedure Code and the Court, should state its 
finding or decision with the reasons therefor upon 
each separate jssue. 

C. R. App. against an order of the Special 
Munsif, Allahabad, dated March 28, 1934. 

Mr. Chandra Bhan Agarwala, for the-Ap- 
plicant. ie 

Mr. S. B. L. Gaur, for the Opposite Party. 

Judgment.—This is an application in 
civil revision by a plaintiff against an order 
dated March 28, 1934, by a Special Munsif 
of Allahabad, Syed Izhar Hasan. A preli- 
minary objection has been taken that as 
the orderin question is one “setting aside 
the decree of the arbitrator,” by which pre-. 
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sumably the Munsif meant setting aside 
the award of the arbitrator and directing 
parties to produce evidence, therefore, there 
was no case decided but only a case pend- 
ing and no revision lay under s. 115 of the 
Civil Procedure Code. It has been held to 
this effect in Risal Singh v. Fagira Singh 
(1). Ifthe present applicant like the ap- 
Plicant in that case had come for the first 
time before this Court, I would consider that 
the ruling would govern the civil rivision 
and I would have ruled that no civil revi- 
slon lay. But the facts are different. In 
Civil Revision No. 169 of 1933 the defend- 
ant made an application to this Court to 
revise the judgment of this Munsif whe 
made a decree in this suit in terms of the 
award. A learned Single Judge of this 
Court in that revisional order stated that 
the Munsif should have allowed the parties 
a chance to challenge the decision of 
the arbitrator and should have allowed the 
usual period of 10 years to file objections. 
This Oourt, therefore, ordered : 

“I set aside the judgment and decree complained 


ofand remand the case to the Munsif in order that 
he may give ten days' time to the parties, from the 
date of the information given to the parties of the 
receipt of the record in his Court, to file objections. 
After the objections, if any, have been decided, the 
Munsif should proceed in accordance with law. 

Now it is stated that the Munsif allowed 
the parties 10 days to file objections and 
then ‘the Munsif passed the order which is 
now under revision. That order states as 
follows:— 

“Heard the learned Counsel for parties. The 
general practice of this Court has been that a case 
is referred for decision to a referee. The referee 
generally heard orally or took down the evidence of 
parties and gives his decision on such evidence. It has 
not been considered necessary to submit record of 
evidence to my Court, 

But in view of the obiter dictum of the Hon'ble 
High Oourt, I hold that the proceedings in this par- 
ticular case were bad. 

I set aside the decree of the arbitrator. Parties 
to produce evidence before me on April 30, 1934.” 

It is clear that what was intended by 
the learned Judge of this Court was that 
the Munsif should consider the objections 
in accordance with r. 15 of the Second 
Schedule of the Civil Procedure Code, 
Under that rule the Oourt can set aside an 
arbitration award only on one of the grounds 
mentioned in that rule. The Court has not 
attempted to act in accordance with the pro- 
visions of that rule. I consider that an order 
on the objections toan arbitration award 
should comply with the provisions of O. XX, 
r. 9, and that the Court should state its 


(1) 136 Ind. Oas. 568; 53 A 1006; A I R 1932 All. 
ela (1931) A L J 842; Ind. Rul. (1932) All. 
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finding or decision with the reasons there- 
for upon each separate issue. Instead of 
complying with these provisions the Oourt 
has merely referred to the order of this 
Court as an obiter dictum and stated that 
on that account the arbitration proceedings 
are bad. I consider that this Munsif has not 
complied with the direction of this Court 
which was that the Munsif should decide the 
objections and proceed in accordance with 
law. The Munsif has not decided the ob- 
jections and he has not proceeded in ac- 
cordance with law. Now learned Counsel 
argued that because the present order 
would not amount to a case decided, there- 
fore, no revision would lie to this Court. [ 
consider that under the provisions of s. 107 
of the Government of India Act, this Oourt 
has power and jurisdiction tosee that the or- 
ders of this Court are carried out. This Court 
has given certain directions to this Munsif 
as to how he shall proceed. The Munsif 
has not carried out those directions and has 
purported to act in a different manner. 
That being so, I consider that this Court 
has jurisdiction to set the order in question 
aside, and I set itaside, and I direct the 
Munsif to carry out the order already given 
on October 4, 1983, in Civil Revision No. 
169 of 1933, that is, the Munsif should hear 
the parties and consider the objections and 
should set aside the award only if he finds 
that there are grounds for setting it aside, 
under r. 15 of Second Schedule. Accord- 
ingly I allow this application in revision 
with costs and I set aside the order of March 
28, 1934, and direct the Munsif to proceed 
in accordance with this order. 
N. Application allowed. 
Order set aside. 


ee aaa Arga ANA 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
First Civil Appeal No. 57 of 1933 
August 11, 1934 
GRILLE, J.C. 
KYLA CHELMIJAH DURGATAH— 
PLAINTIFF—APPELLANT 


VETSUS 
SECRETARY or STATE AND ANOTHER 
—DEFENDANTS—RESPONDENTS 

C. P. Municipalities Act (II of 1922), as. 58, 176 
(2) (1)—Deputy Commissioner, if can delegate his 
duty of holding enquiry—Deputy Commissioner, if a 
persona designata—Local Government's control over 
him—Rules under s. 176 (2) ()-—R. 15-B, whether 
deprives Local Government of its powerof control— 
Finality of Deputy Commissioner's decision—Local 
Government reversing decision on election petition— 
Power of Civil Court to enquire into facts—Civil 
Procedure Code (Act V of 1908), s. 115. 
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A persona designata must be a single person, 
whether described by name or by office, without 
any powers of delegation in himself in respect of the 
jurisdiction conferred on him. An examination of the 
rales framed under s. 176 (2) (|), Municipalities Act, 
shows that the Deputy Commissioner is not bound 
to hold aninquiry himself and that he may direct 
one of his assistants not below the rank of Extra 
Assistant Commissioner to do so. Such an assistant 
need not be specially empowered by Government 
and it is for the Deputy Oommissioner, to decide 
whether he will entertain the application himself or 
direct that such petition be presented to one of his 
assistants, The Deputy Commissioner, under the 
rules framed under s. 176 (2) (1), Municipalities Act, 
cannot be considered a persona designata. The 
Local Government has, by virtue of s. 58 of the Act, 
general powers of control over the Deputy Commis- 
sioner acting under ss.15, 45, 253. Nilkantharao 
v. Jagannath (1), Jagmohan Surajmal vw, Venkatesh 
Gopal (3:, Ramaswami Goundan v. Muthu Vellappa 


Gounder (4)and Parthasaradhi Naidu v. Koteswara ` 


Rao (5), followed. [p. 313, cols, 142.) 

The ‘rule that under r.15-B the decision of the 
Deputy Commissioner shall be final is a rule which 
is operative only as against the parties concerned. 
It precludes any right of appeal, butthe finality of 
the decision as between the parties is no bar to the 
right of any authority having power to review from 
exercising itaright to do so, The controlling power 
of the Lucal Government in -matters of election 
petitions isin no way abrogated byr. 15-B, making 
the decision final, and the order of the Deputy 
Commissioner, which the Local Government consi- 
ders to be palpably wrong, is open to revision by 
the Local Government as is any other act of a 
Commissioner ora Deputy Commissioner done in 
pursuance of their respective duties under the Act. 
ees v. Govindrao (6), followed. [p. 315, col, 


It is competent for the Local Government, in the 
exercise of its legitimate right of control over 
actions of its own officers, to reverse the Deputy 
Commissioner's finding on an election petition and 
no Civil Court can then enquire into the facts of 
the case. [ibid.] 


F.C. A. against a decree of the First 
Additional District Judge, Nagpur, dated 
January 23, 1953. 

Mr, M. R. Bobde, for the Appellant. 

Messrs. V. Bose and T. J. Kedar, for the 
Respondents. 

Judgment.—In the year 1931 at the 
Municipal elections at Nagpur the plaintiff 
and defendant No.2 Eustachius stood as 
candidates for election for ward No. 20. 
Defendant No. 2, Eustachius, was elected. 
The plaintiff under the rules framed under 
s. 176 (2) (1), Municipalities Act, presented 
a petition disputing the defendant’s 
election to the Deputy Commissioner, 
Nagpur, and the latter under r. 15 of the 


aforesaid rules held the defendant 
Eustachius’s election to be void. The 
Local Government however under the 


authority and control over Deputy Oommis- 
sioners provided by s.58, Municipalities 
Act, set the orderof the Deputy Commis- 
sioner aside and consequently the 
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defendant's election as a member of the 
Nagpur Municipality was confirmed. The 
plaintiff thereupon filed a*suit in the 
Court of the Additional District Judge, 
Nagpur, for a declaration that the action 
ofthe Local Government was ultra vires, 
inasmuch as the Local Government had 
no jurisdiction to decide the question, and 
to vary the order of the Deputy Commis- 
sioner which under r. 15-B of the Rules made 
under s. 176 (2) (1), Municipalities Act, was 
final. It was also contended that the 
Local Government purporting to sit asa 
Court of revision could not disturb the 
findings of fact arrived at by the Deputy 
Commissioner. Thisclaim was apparently 
made on the analogy of s. 115, Oivil 
Procedure Code. An injunction was also 
asked for restraining the defendant 
Eustachius from sitting as a member of 
the Municipality and against the Secretary 
of State prohibiting him from acting on the 
order passed by the Ministry of Local Self. 
Government. 

The trial Court found that the order 
of the Local Government was not ultra vires 
and that the Local Government had power 
to set aside the order of the Deputy Commis- 
sioner, and the plaintiff has preferred an 
appeal. Only one point really arises in 
appeal although in the memorandum of 
appealit has been put in various ways, 
namely that the Local Government had no 
jurisdiction to make the order which it did 
make. There are three points arising out of 
this contention: that the Deputy Commis- 
sioner was acting as a persona designata and 
not as a Revenue Officer in virtue of the 
office of Deputy Commissioner which he 
held; that even if he were acting in virtue 
of his office, s.58, Municipalities Act, gave 
the Local Government no power to vary his 
order in matters dealing with election 
petition; and lastly that since r. 15-B of the 
rules made under s.176 (2) (1), Munici- 
palities Act, states that the Deputy Commis- 
sioner’s order shall be final, there was no 
possibility of interference by any higher 
authority in any case. 

When the rules under s. 176 (2) (1) were 
originally framed, power to deal with elec- 
tion disputes was given to the Deputy 
Commissioner. Subsequently in the year 
1927 the rules were altered and the power 
was delegated to the Civil Courts, and while 
these amended rules were in force, it was 
held by a Fall Bench of this Court in 
Nilkantharao v. Jagannath (1) that a Judge 


(1) 131 Ind. Oas. 424: AI R 1931 Nag, 62; 27 N 
L R61; Ind. Rul, (1931) Nag. 88, 
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deciding a dispute concerning a Municipal 
election under these rules did so as a Civil 
Court and not as a persona designata and 
that consequently the order passed by 
him was open to revision by the High Court. 
The ratio decidendi was that the jurisdiction 
conferred was not on the Judge of the Civil 
Court but 

“on the Court of original civil jurisdiction not 
below the rank of the Court of the Subordinate 
Judge of the First Class having ordinary local 
jurisdiction in the area to which the dispute 
relates.” 

Had the jurisdiction been conferred ona 
Subordinate Judge instead of a Court of a 
Subordinate Judge,it would appear from 
the opinion of Maenair, J. C., that the 


Judge might have been considered to be. 


acting a8 a persona designata, as in the case 
of Municipal Corporation of Rangoon v, 
M. A. Shakur (2) where the jurisdiction was 
conferred on the Chief Judge of the Rangoon 
Small Cause Court. Arguing on the 
analogy of the opinion of Macnair, J. C:, 

“that to ensure that the person selected might 
always be available, it is frequently desirable to 
describe such person as the holder of a Govern- 
ment Office,” 
it is contended that the Deputy Commis- 
sioner, whose jurisdiction in this matter has 
sincethe year 1931 replaced that of the 
Court of the Subordinate Judge, is as much 
a persona designata as a Judge designated 
as such inthe previous rules would have 
been, and that consequently the Local 
Government could have no power to control 
his decisions under s. 98, Municipalities 
Act, which deals with the control of 
Government over its own Revenue Officers 
in matters connected with the Municipalities 
Act. 

This argument overlooks the fact that a 
persona designata must be a single person, 
whether described by name or by office, 
without any powers of delegation in 
himself in respect of the jurisdiction 
conferred on him. Reliance has been 
placed on behalf of the appellant on 
Jagmohan ` vx. Venkatesh (3), where 
Murphy, J., stated that in the matter of 
election petitions under the Bombay City 
Municipalities Act,a District Judge was 
given jurisdiction in his personal capacity 
only and that it was difficult to conceive a 
clearer case of a persona designata. In 
that case, however, jurisdiction to hold an 
inquiry was conferred on the District Judge 
or an Assistant Judge specially empowered 

(2) 91 Ind. Oas. 550; A IR 1926 Nag. 25; 3 R 560; 
4 Bur. L J 202. 

105; 35 


(3) 142 Ind. Oas. 378; AT R 1933 Bom. 
Bom. L R 89; Ind. Rul. (1933) Bom. 234 
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by Government, that isto say Government 


had the choice of two persona designata. 


An examination of the rules framed under 
s. 176 (2) (1), Municipalities Act, shows that 
the Deputy Commissioner is not bound to 
hold an inquiry himself and that he may 
direct one of his assistants not below the 
rank of Extra Assistant Commissioner to 
doso. Thisis provided for inr. 2, Such 
an assistant need not be specially empower- 
ed by Government and it is for the Deputy 
Commissioner to decide whether he will 
entertain the application himselfor direct 
that such petition be presented to one of 
his assistants. No such power can lieina 
persona designata who, if so appointed, is 
bound to carryout the duties imposed on 
him himself. This distinction is pointed 
out by Krishnan, J., in Ramaswami 
Goundan v. Muthu Velappa Gounder (+) 
where the rules in force provided for the 
Judge directing any Court subordinate to 
him to hold the enquiry, and the learned 
Judge held that the District Judge or Sub- 
ordinate Judge had no Court subordinate to 
him when acting as a persona designata but 


only when acting as a District Court, a 
Subordinate Court. The same principle 
was enunciated by Schwabe, J., in 


Parthasaradhi Naidu v. 
(5), where he said: 

“I find it impossible to hold that a reference to 
a Judge with power to refer to a Court subordi- 


Koteswara Rao 


‘nate to him can mean anything else than reference 


to a Judge sitting as a Judge in the exercise of 
his ordinary jurisdiction extended for that purpose.” 


The point has also been noticed by 
Jackson, A. J. C., in Nilkantharao v. 
Jagannath (|), I am in entire and res- 
pectful agreement with the views of the 
Judges who have enunciated this pro- 
position and consider that the Deputy Com- 
missioner under the rules framed under 
s. 176 (2) (i), Municipalities Act, cannot 
be considered a persona designata. It 
follows, therefore, that he was acting as a 
Deputy Commissioner over whom the Local 
Government has, by virtue of s. 58 of 
the Act, general powers of control. Ib may 
also be noted here that in the plaint the 
plaintiff refers to the judgment and order 
of the Court of the Deputy Commissioner 
and in no way contemplates the position 
of the Deputy Commissioner being a 
persona designata and as such not amen- 
able to the control of the Local Gov- 


(4) 71 Ind. Cas. 1039; A I R 1923 Mad. 192; 46 M 
536; 16 L W 848: 44M LJ 1. 

(5) 78 Ind, Oas 98; A IR 1924 Mad. 561: 47 M 
rae 46 ML J 201; 19 LW 402; (19294) MW N 
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ernment. The learned Judge of the Court 
below in discussing the argument that the 
Deputy Commissioner was to be deemed 
a Civil Court, has stated that the Deputy 
Commissioner is only a persona designata 
of the Local Government for making in- 
quiries. In this the learned Judge is 
clearly in error and has not considered 
the implications arising from the term 
persona designata. This, however, is of 
little moment as the learned Judge did 
not consider, and was not called on to 
consider, the question whether the Deputy 
QCommissioner was acting as Deputy 
Commissioner or a8 a persona disignata 
conveniently described by his title. It is 
next contended that the Deputy Commis- 
sioner is only subordinate to the Commis- 
sioner and to Government for the purposes 
of s. 58, Municipalities Act, when he is 
sitting as a Court. I have already point- 
ed out that in the plaint it was assumed 
that he was sitting as a Court, and the 
argument now put forward that he was 
not, therefore losesa considerable amount 
of its force; but s. 58, Municipalities Act, 
provides for such restriction and it lays 
down: 

“In all matters connected with this Act, unless it 
is otherwise provided for in this Act or in the 
rules made thereunder the Local Government shall 
have and exercise over the .. . . Deputy 
OQommissioner . . . the same authority and 
control as they . a < . . . have and exercise 
over them in the general and revenue administra- 
tion.” 


The Deputy Commissioner in the mul- 
tifarious duties which fall on him in matters 
of general administration certainly does not 
sit as a Court, and s. 58 provides that 
the control to be exercised over him is 
similar to that exercised in matters of 
general administration. Every activity of 
the Deputy Commissioner therefore in mat- 
ters connected with the administration of 
Municipalities is subject to the control of 
the Local Government. In addition to 
inquiries into election petitions, the Deputy 
Commissioner has many other duties under 
the Municipalities Act. Under s. 15 of 
the Act he has the power to remove the 
disqualification of a candidate for election 
under certain conditions. Under s. 45 ibid 
he has the power to give permission to 
members, officers or servants of a Municipal 
Committee to be interested in any contract 
made by such committee. Under s. 52 
he as the power to inspect and examine 
the proceedings of any committee, and 
under s. 53 he can suspend the execution 
of any order or resolution of a committee. 
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It certainly cannot be said that he is 
sitting as a Court when exercising his 
duties under any of these sections, and 
it is clear that he is susceptible of the 
control of the Local Government in car- 
rying out the duties enumerated, 

It is contended that the words ‘unless 
it is otherwise provided for inthis Act or 
in the rules made thereunder” are opera- 
tive to deprive the Local Government of 
its powers of control, as provision has 
been made in r. 15-B of the rules framed 
under s. 176 (2) (4), Municipalities Act, 
that the decision of the Deputy Oommis- 
sioner shall be final, and it is contended on 
the authority of a Full Bench decision of 
this Court in Vithoba v. Govindrao (6), 
that rules framed under the authority 
given by sections of the Act must be read 
as part of the Act itself. This is 
certainly true, but I have been unable 
to find anything in the rules which 
derogates from the power conferred 
on the Local Government in s. 58 of the 
Act. The finality of the Deputy Com- 
missloner’s decision isin no way derogatory 
of that power. Had it been the intention 
of the Government in framing rules ander 
s. 176 (2) (4) to deprive itself of the 
power of control which it had under s. 58 
of the Act, there would certainly have 
been specific mention of such deprivation. 
The rule that the decision of the Deputy 
Commissioner shall be final is a rule 
which is operative only as against the 
parties concerned. It precludes any right 
of appeal, but the finality of the decision 
as between the parties is no bar to the 
right of any authority having power to 
review from ‘exercising its right to do so. 
Under s. 115, Civil Procedure Code, the 
High Court has the power of revision in 
cases where no appeal lies in matters 
pertaining to jurisdiction or where there 
has been a materially irregular exercise 
of jurisdiction. Similarly a power of 
revision lies under s. 25, Small Cause 
Courts Act. Again in the Code of Crimi- 
nal Procedure, orders passed by a District 
Magistrate under s. 145 (5) are declared 
to be final, nevertheless the power of 
revision remains in the High Court in 
such cases, and this has been emphasis- 
ed by the deletion of sub-s. (3), s. 435 
by Act XVIII of 1923, which specifically 
excluded revisional jurisdiction in respect 
of proceedings under Oh. XT of the Code, 
in which Chapter s. 145 falls. Never- 


(6) 143 Ind. Oas. 514; A IR 1933 Nag. 193; 29NL 
R 278; Ind, Rul. (1933) Nag, 171 (F B), 
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theless there is no alteration in the word- 
ing ofs. 145. It is clear, therefore, that 
the controlling power of the Local Govern- 
ment in matters of election petitions Is in 
no way abrogated by the rule making 
the decision final, and the order of the 
Deputy Commissioner, which the Local 
Government considers: to be palpably 
wrong, is open to revision. by the Local 
Government as is any other act of a 
Commissioner or a Deputy Commissioner 
done in pursuance of their respective duties 
under the Act. 

It is hardly necessary to consider the 
argument that the Local Government can 
exercise powers only analogous to those 
exercised by High Courts under s. 115, 
Civil Procedure Code, and that the Local 
Government is precluded from inquiring 
into the facts of the case. Such a position 
in respect of powers of control in matters 
of general administration to which powers 
in matters governed by the Municipali- 
ties Act have been specifically made 
parallel, would be impossible. Government 
is responsible for the proper administra- 
tion on the part of the Deputy Com- 
missioners in matters, general, revenue, 
and also by this Act, municipal, and that 
power must include the right to’ reverse 
or correct any decision which is considered 
improper. Any gross violation of the 
natural rules of justice purporting to be 
done under the powers conferred 
under s. 58, Municipalities Act, would 
undoubtedly be open to the challenge that 
such act was ultra vires of the powers of 
Government and a suit in that respect 
would certainly be maintainable in the 
Civil Courts. There has been no such 
action here, and in reversing the Deputy 
Commissioner's finding on an election 
petition, the Local Government has done 
no more than exercise its legitimate right 
of control over actions of its own officers. 
It is competent to do so and no Civil 
Court “can then inquire into the facts of 
the case. The result is that the appeal 


fails and is dismissed with costs. Pleader's 
fee Rs. 50. 
D. Appeal dismissed. 
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_ ALLAHABAD HIGH COURT 

Criminal Revision Application No. 256 

of 1934, 
April 9, 1934 
NIAMATULLAH, J. 
EMPEROR—- APPLICANT 
VETSUS 
ATMA RAM AND ANOTHpER— 
OPPOSITES PARTIES 

Criminal Procedure Code (Act V of 1898), ss. 179, 
439—Contract between accused and partner of firm 
at one place—Firm situated in another place— 
Offence of cheating ensuing—Court where firm is 
situated, if can entertain complaint—Revision on 
acquittal—High Court, if can go through evidence, 

Accused entered intoa contract of purchase at 
one place, with a partnerofa certain firm which 
was situated at another place. The accused com- 
mitted anoffenceof cheating in respect of this 
contract : 

Held, that it was the firm that was cheated and 
consequently unders. 179, Oriminal Procedure Oode 
the Court of the place where the firm was situated 
was competent to entertain the complaint against 
the accused in respect ofthe offence of cheating, 
Kashi Ram Mehta v. Emperor (1), explained. 

In a revision from acquittalan applicant is not 
permitted to take the High Court through the 
evidence toshow thatthe weight of evidence is 
against the finding of the acquittal, 


Mr. Ishaq Ahmad, for the Applicant. 


Judgment.—This is an application for 
revision against an order of acquittal 
passed bya Magistrate, First Class, Dis- 
trict Muzaffarnagar. The applicant Kishore 
Lal was the complainant in a case of 
cheating brought by him against Atma 
Ram and Krishna Lal. The complainant 
is a partner in a firm known as Uggar 
Sen Parshotam Das, carrying on business 
of commission agents at Muzaffarnagar. 
His story was that, on September 14, 1933, 
the accused met him at Dehra Dun and 
desired to purchase through his firm 10 
“bijaks”. The complainant insisted on 
payment of 50 percent. of the price, but 
the accused assured him that payment 
would be made as soon as the “bijaks" 
were purchased. The transaction was to 
be completed at Muzaffanagar. The com- 
plainant phoned to his firm informing 
them of the bargain and assuring them 
that payment would be made bythe ac- 
cused as soon as the “bijaks’ were pur- 
chased. The accused made payment by a 
cheque on the Allahabad Bank, Dehra 
Dun Branch. The bijaks were purchased 
by the complainant’s firm at Muzffarnagar 
but the cheque was dishonoured on 
presentation on the ground that the accus- 
ed had no account withthe Dehra Dun 
branch of the Allahabad Bank. 


The defence was that it wasthe com- 
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plainant who approached l 
with an offer of purchasing on their behalf 
certain “bijaks” which were likely- to 
prove profitable. The accused agreed, 
but stated that they had no money. The 
accused, however, told him that payment 
would be made after a certain time. It 
isalso alleged by the accused that they 
distinctly told the complainant that they 
had no money in the Bank, but that they 
would deposit it in the Allahabad Bank, 
Dehra Dun, for the purpose of payment for 
the “bijaks.” On that understanding they 
gave the cheque to the complainant with 
instructions not to present it for payment 
till atime named by which the accused 
would open an account with the Allahabad 
Bank, Dehra Dun, for payment to the 
complainant's firm. Both parties 
produced witnesses in . support of their 
allegations. The Magistrate who examined 
the witnesses disbelieved the complainant's 
story and his witnesses and believed those 
produced on behalf of the accused. On 
that finding the accused were acquitted. 
Tn revision before me two questions have 
been argued by the learned Advocate for 
the applicant. First, it is contended that 
the Muzaffarnagar Court had no jurisdic- 
tion to try the accused. This comes with 
a bad grace from the complainant, who 
himself filed a complaint at Muzaffarnagar. 
This, however, is not a fatal objection to the 
argument, if it is otherwise well founded. 
The learned Advocate forthe applicant 
has referred me to a case recently decided 
by a Full Bench of this Court, in which 
it was held that s. 179, Criminal Procedure 
Code applies where the act done and the 
consequence following that act must enter 
into the definition of the offence the com- 
mission of which is complained against. 
But where the offence is complete in itself 
by reason of the act having been done 
andthe consequence is a mere result of 
it which was nol essential forthe comple- 
tion of the offence then s. 179 would not 
be applicable: Kashi Ram Mehta v. Em- 
peror (1). Section 179, Oriminal Procedure 
Code which was the subject of considera- 
tion in the ruling cited above provides 
that: o 
“when a person is accused ofthe commission of 
any offence by reason of anything which has been 
done andofany consequence which has ensued such 
offence may be inquired into ortried by a Court 
within the local limits of whosejurisdiction any 
such thing has been done, or any such consequence 


nsued.” 4 
had 149 Ind. Oas. 420; AT R 1934 All. 499; (1934) 


Or, Cas. 596; 35 Or. L J 982; (1934) A L J 308;6 R 
A 902. 
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It is argued that the offence of cheating 
was committed at Dehra Dun in its entirety. 
It is said that the accused made a misre- 
presentation to the complainant ‘at Dehra 
Dun that payment would be made im- 
mediately on purchase of “bijaks’ and 
that they handed overa cheque at Dehra 
Dun in payment ofthe price, which also 
implied a representation thatthey had 
money inthe Allahabad Bank, Dehra Dun, 
from which it could be drawn by the 
complainant's firm. Acting on these re- 
presentations the complainant instructed 
the firm at Muzuffarnagar to make the 
purchase. It is contended that the com- 
plainant would not have phoned to his 
partner to make the purchases if the ac- 
cused had not made misrepresentations 
already referred to. In this view it is 
said, the offence of cheating as defined in 
s. 415 wascompleted at Dehra Dun and 


‘no part of the offence was committed at 


Muzaffarnagar. This argument ignores 
one aspect of the case, which makes s. 179, 
Criminal Procedure Gode, clearly applic- 
able. It was not the complainant who was 
cheated. It was the complainant's firm 
at Muzaffarnagar who were, deceived into 
purchasing the bijaks in consequence of 
misrepresentations made by the accused 
through the complainant. But for his 
misrepresentation purchase would not 
have been made at Muzaffarnagar. In 
this view, the consequences resulting 
from the deception practised by the ac- 
cused at Dehra Dun ensued at Muzaffar- 
nagar. In my opinion, s.179, Criminal 
Procedure Code, is clearly applicable to 
the case, and the ruling to which reference 
has been made, does not help the appli- 
cant’s contention. 

The learned Advocate for the applicant 
also contended that the Magistrate dis- 
believed the witnesses examined on behalf 
of the prosecution and believed those 
produced in defencein disregard of the 
contentsofa written agreement between 
the parties. J have examined the written 
contract,and donot find anything which 
militates against the statements of witness- 
es examined on behalf of the accused 
or corroborates the evidence given by the 
prosecution witnesses. It is a well estab- 
lished rule of law that this Court will not 
interfere with an order of acquittal, ex- 
cept in very special circumstances. The 
learned Advocate for the applicant offered 
to take me through the evidence to show 
that the weight of evidence is against tha 
finding of the Magistrate. -I do not think 
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that this course is permissible in a revision 
from acquittal. Accordingly I dismiss this 
application for revision. 

D. Application dismissed. 





OUDH CHIEF COURT 
Civil Revision Application No. 49 
of 1933 
January 17, 1935 
SRIVASTAVA AND Nanavotrty, Jd. 
SUNDAR LAL—PtaIniIrF—APPLICANT 
VETSUS 
MAULA BAKHSH AND OTHERS — 
DEFENDANTS - OPPOSITE PARTY 

Promissory note—Capacity to sue—True owner not 
aholder—If can sue on it. 

It is the holder of a promissory note i 
is entitled to maintain a suit on the promissory 
note for recovery of money due therson, and 
the true owner, who is not a holder of the promis- 
sory note, cannot maintain a suit on such a promis- 
sory note, even though the holder is admittedly a 
benamidar and has been made a party to the suit. 

{Caselaw reviewed.] 


O. R. App. for revision of an order of the 
First Additional Judge of Small Cause 
, Court, Lucknow, dated February 20, 1933. 


Mr. M. L. Tewari, for the Applicant. 

Mr. D. P. Khare, for the Opposite Party. 

Jdudgment.—This is an application for 
revision under s. 25 of the Provincia] Small 
Causes Courts Act against the judgment 
and decree of the learned First Additional 
Judge of the Small Causes Court at 
Lucknow dismissing the plaintiff's suit. 

This application for revision was first 
heard by a learned Judge of this Court, 
who by his -order dated September 5, 
1934, referred the case under the provi- 
sions of 8. 14 (2) of the Oudh Courts Act 
to a Bench oftwo Judges in view of the 
conflict of opinion between the Allahabad 
and Oaleutta High Oourts on the principal 
question of law involved in this revision. 

The plaintiff, Sundar Lal, filed a suit 
in the Court of the Small Oauses at 
Lucknow claiming recovery of Rs. 181-4-0 
on the basis of a promissory note, dated 
February 13, 1930. The Counsel for the 
plaintiff in the lower Court stated the 
facts of the case as follows:— l 

“Baddhu advanced Rs. 113-0-0 to the 
defendants Nos. 1 and 2 on May 13, 1930, 
on loan in cash. The same day a pro- 
missory note was executed in the name 
of Buddhu by the defendants Nos. 1 and 2 
in respect of the loan in question. The 
promissory note and the receipt filed in 
the case are not those executed in favour 
of Buddhu. 


who alons 
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“The original promissory note was sub- 
sequently changed into the promissory 
note in suit, which was executed in the 
name of Ram Dass. Cannot say how long 
after the original promissory note the one 
filed was executed”. 

It is alleged in the plaint that the debts 
due to Buddhu along with the debt in 
suit were putto sale by the Receiver and 
were purchased by the plaintiff on 
November 13, 1931, and that Rs. 113-0-0 
principal and Rs. 71-4-0 interest making a 
total of Rs. 184-4-0 are due to the plaintiff 
from the defendants. Defendant No. 3 
Ram Das, in whose favour the promissory 
note in suit stands, states that he does not 
know whether the defendants Nos. 1 and 2, 
viz., Maula Bakhsh and Masani Din, son 
of Maula Bakhsh, executed the promissory 
note and the receipt insuitin his favour 
and that they did not owe any money to him 
and that he does not claim any money 
under the promissory note in the present 
suit and he also does not know whether 
Buddhu was entitled to any money from 
the defendants Nos. 1 and 2. 

Upon the pleadings of parties, the 
learned Judge of the Court of Small Causes 
framed the following issues:—- 

1. Did the defendants Nos. 1 and 2 take 
Rs. 118-0-0 on loan from Buddhu as al- 
leged ? 

2. Whether the promissory note in suit 
was intended for the benefit of Buddhu, 
as alleged ? 

If so, was he entitled to sue? l 

3. Is the plaintiff a transferee of the 
debtin dispute ? 

4. Is the promissory 
consideration ? 

9. To what relief, if any,is the plaintiff 
entitled ? 

The learned trial Judge held that 
Buddhu and his transferee were not 
entitled to sue on the basis of the pro- 
missory note and that the plaintiff had 
failed to prove his claim independently 
of the said promissory note. He alsoheld 
that the plaintiffs suit failed on the 
ground that he was not proved to be 
the transferee of the particular loan in 
suit, and that the plaintiff could not 
be said to be the assignee of the debt in 
question. He accordingly dismissed the 
plaintiff's suit with costs. 

Dissatisfied with the 
learned trial Judge, the plaintif has 
filed this revision under s. 25 of the 
Provincial Small Causes Court Act. On 
behalf of the defendant opposite party 
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it was argued that the finding . on 
Issue No. 3, that the plaintiff is not a 


transferee of the debt in dispute, isa 
finding of fact and cannot be challenged 
in revision before this Court. We are, 
however, satisied after examining the 
evidence on the record that this finding 
of the lower Court is altogether contrary 
to the evidence on the record. Plaintiff 
Witness No, 2, Lachhmi Narain, the Re- 
ceiver appointed by the Court to manage 
the estate of Buddhu, insolvent, has clearly 
stated in his evidence on oath that the 
sale deed, which he executed in favour 
of the plaintiff, included the sale of the 
present claim brought by the plaintiff, 
Sundar Lal. There is no evidence to the 
contrary adduced by the opposite party, 
“and we must, therefore, reverse the 
finding of the learned trial Judge on 
Issue No. 3 and hold that the plaintiff is 
a transferee of the debt in dispute. 

The principal question of law raised in 
this application for revision is whether a 
` beneficial owner can sue for recovery of 
money due on the basis of a promissory 
note, which is in favour of benamidar. 
The learned trial Judge has held on the 
strength of Harkishore Barna v. Gura Mia 
Chaudhuri, 131 Ind. Cas. 570 (1), that it is 
the holder of promissory note who alone 
is entitled to maintain a suit on the 
promissory note for recovery of money due 
thereon, and that the true owner, who is 
-not a holder of the promissory note, can- 
. not maintain a suit on such a promissory 
note, even though the holder is admittedly 
a benamidar and has been madea party 
to the suit. On the other hand, the 
learned Counsel for the plaintiff-applicant 
has strenuously relied uponSewa Ram v. 
Hoti Lal (2) in which it was held by 
two learned Judges of the Allahabad High 
Court that in a suit brought by a real 
owner to which the maker and the holder 
‘of a promissory note were parties, a 
decree could be passed against that 
maker with due provisions for safeguard- 
ing the interests of all parties and making 
payment to the plaintiff contingent on his 
securing a valid discharge of the maker 
by the holder of the note. In this case 
the learned Judges of the Allahabad 
High Court relied upon a decision of 
the Oalcutta High Court reported in 
Brojo Lal Saha v. Budh Nath Pyari Lal 

(1) 131 Ind. Cas. 570; 58 O 752; 35 OW N 53; 53 
a L oe Ind, Rul, (1931) Oal. 458; A I R 1930 


al. si 
ta, (2) 130 Ind. Cas. 698; 53 A 5; (1930) AL J 1509; 
A IR 1931 All, 108; Ind. Rul, (1931) All. 314. 
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Das (3). The decision of the Allahabad 
High Courtin Sewa Ram v. Hoti Lal (2) 
was pronounced on June 5, 1930, and about 
two months later on August 14, 1930, in 
Harkishore Banka vw. Gura Mia Chowdhuri 
(1) a Bench of the Calcutta High Court 
dissented from the view of the law pro- 
pounded in Brojo Lal Saha v. Budh Nath 
Pyari Lal Das (3). The view set forth in 
Brojo Lal Saha v. Budh Nath Pyiri Lal 
Das (3), has been fully discussed in the 
ruling reported in Harkishore Banka v. 
Gura Mia Chowdhuri (1) by Suhrawardy, J., 
and if we may say so with respect, we 
entirely agree--with the reasoning of the 
learned Judge, who decided this case. 
In Subba Narayana Vathiyar v. Rama- 
swami Atyar (4) it was held by a Full 
Bench of the Madras High Oourt that-no 
person could sue on a negotiable instru- 
ment unless he was named therein as 
payee orunless he had become entitled 
to sue as endorsee or bearer, and that ss. 8 
and 78; of the Indian Negotiable Instru- 
ments Act reproduced the law which govern- 
ed negotiable instruments in England. 
The Full Bench of the Madras High Court 
further held that in a suit on a negotiable 
instrument by the payee named therein or 


‘the endorsee, it was not open to the de- 


fendant to plead that such payee or endorsee 
was a mere behamidar. The decision in 
Gurumurti v. Sivayya (5), was overruled by 
this Full Bench decision. The view taken by 
the Madras High Court is thus in complete 
consonance with the view of the Calcutta 
High Oourt set forth in Harkishore Banta 
v. Guru Mia Chowdhury (1). 

In Reott Lal v. Manna Kunwar (6), it was 
held by two learned Judges of the. Allah- 
abad High Court that the provisions of the 
Negotiable Instruments Act of 1881, did 
not admit of a suit being brought upon a 
promissory note by a benamidar, whose 
name did not appear upon the document. 
In this case the rulings reported in Dori 
Lal v, Sewak Ram (7) and in Ramanuja 
Aiyangar v. Sadagopa Ayyangar (8), were 
followed, and the ruling reported in 
Gurumurti v. Sivyya (5), was dissented from. 
It would thus beseen that before the decision 
of the Bench reported in Sewa Ram v. 
Hoti Lal (2), the Allahabad High Court had 


(3) 105 Ind. Oas. 549; 55 0-551; AI R 1928 Cal 
14 


(4) 30 M 83; LM L T 377; 16 M LJ 518. 

(5) 21 M 391. 

(8) 65 Ind. Oas 785; 4t A 290; 20 AL J125; I 
R 1922 All. 70. 

(7) 29 Ind. Gas. 988; 13 A L J 695. 

(8) 28 M 205; 15M L J 249, 
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accepted the view of the law that found 
favour in the Madras and Calcutta High 
Courts. 

The view taken by the Calcutta and 

Madras High Courts finds support from a 
decision of their Lordships of the Privy 
Council reported in Firm of Sadasuk Janki 
Das v Kishen Pershad (9), in which it was 
held that no person is liable upon a hundi 
or bill of exchange unless his name appears 
upon the instrument in a manner which, 
-upon a fair interpretation of its terms, 
shows that the name is the name of the 
person who is really liable. 
_ The latest ruling of the Patna High Court 
is reported in Peary Pasi v. Gauri Lal (10). 
In this case the decisions of the Madras 
High Court in Subha Narayana Vathiyar 
v. Ramaswami Aiyar (4), and of the Cal- 
cutta Hjgh Court in Harkishori Banka v. 
Gura Mia Chowdhury (1), were cited and 
approved of, and the decision of a Single 
Judge of the Patna High Court in Surjug 
Singh v. Deo Saran Singh (11), was over- 
ruled and dissented from: 

Our attention has been invited by the 
learned Oounsel for the plaintiff-appellant 
to the ruling of the Patna High Court 
reported in Ramnagina Prasad v. Bishwa- 
nath Prasad (12). In this case it is to 
be noted that the benamidar was made 
a co-plaintifi with the original plaintiff, 
who was the real owner of the promissory 
note, Some of the observations made in 
this ruling do support the contention 
urged on behalf of the plaintiff-applicant, 
but the latest decision of the Patna High 
Court in Peary Pasi v. Gauri Lal (10) is 
distinctly opposed to the contention advance- 
ed before us on behalf of the plaintiff 
applicant, 

The latest decision of the Madras High 
Gourt is to be found in Korupolu Somu 
Naidu v. Manmuluri Sanyasayya (13), 
which follows the Full Bench decision of 
the Madras High Court reported in Subba 
Narayan Vithiyar v, Ramaswami Aiyar (4). 

The decision of the Rangoon High Court 


(9) 50 Ind. Oas. 216; 46 IA 33; 46 O 663;29 O 
LJ 340; 17A L-J 405; 25M L T 258: 36 ML J 
429; 21 Bom. L R 605:1 UPL R (PO) 37; (1919) 
ae N 310;23 0 W N 987; 10 LW 143 
(10) 151 Ind. Oas 694; A IR 1934 Pat, 382: 
ny i RP 121; 13 Pat. 655. ii 

( nd, Oas. 395; A L R 1930 Pat. 313: Ind. 
; Rul, (1980) Pat, 815: uP LT uae 

) nd. Oas. 726; A I R 1934 Pat. 85: 
373; 15 P L T 102. E 

(13) 149 Ind. Oas. 1210; AI RI 

399; 39L W 520;6 R M 674: 


934 Mad. 391 at p. 
(1934)M W N 
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in K.S. V. Chettyar v. Mahoo (14) follows 
the Full Bench ruling of the Madras High 
Court reported in Subba Narayana Vathiyar 
v. Ramaswami Aiyar (4) was followed. 

In Vishnu v, Achut (15) it was held by 
a learned Judge of the Court of the 
Judicial Commissioner of Nagpur that the 
doctrine of benami could not be applied 
in a case under the Negotiable Instruments 
Act where the law by clear implication ex- 
cluded its application, and that the applica- 
tion of the doctrine of benami to negotiable 
instruments would introduce an element, of 
uncertainty into them and hamper com- 
merce. In this case the Full Bench deci- 
sion of the Madras High Court reported 
in Subba Narayana Vathiyar v. Rama- 
wami <Aiyar (4)was followed. 
` Jt is clear from a review of the case-law 
on the subject set forth above that the Cal- 
cutta, Patna and Madras High Courts are in 
substantial agreement with one another and 
hold that a beneficiary cannot sue on the 
basis of a promissory note, which is in 
favour of a benamidar. The Allahabad 
High Court at one time was also of the 
same opinion: See Reoti Lal v. Manna 
Kunwar (6), but in Sewa Ram v. Hoti Lal 
(2), two learned Judges of that High Oourt 
took a different view and based their 
decision upon a decision of the Calcutta 
High Court reported in Brojo Lal Saha 
v. Budh Nath Pyari Lal Das _ (3), 
which was itself dissented from subsequent- 
ly by the same High Court in Harkishore 
‘Banka v. Gura Mia Chaudhuri (1). 

In a recent unreported decision of this 
Courtin Kunj Behari Lal v. Gauri Shankar 
(Section 25 Application No. 106 of 1932) 
decided by one of us on April 28, 1933, the 
view of the Oalcutta High Court reported 
in Harkishore Banka v. Gura Mia Chaudhri 
(1) was followed, and after a careful con- 
sideration of the arguments of both parties 
we are of opinion that that view should 
be followed also in the present case. 

We, therefore, hold that the plaintiff, who 
claims to be the true owner of the promis- 
sory note in the present case, cannot sue on 
the basis of the promissory note, which is 
in favour of the alleged benamidar, Ram 
Dass. 

The result in that we uphold the judg- 
ment and decree of the lower Gourt and 
dismiss this application for revision with 
costs. 

N. Application dismissed. 


(14) 152 Ind. Cas. 410; A I R 1934 Rang. 280;7 R 
Rang. 152. 
(15) 105 Ind. Oas. 780; A IR 1928 Nag. 54, 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1689 of 1931 
March 17, 1933 | 
Tuom AND Kison, Jd. 
J. E, DA FONSECA 4 Oo. — DEFENDANTS 
—- APPELLANTS 
VETSUS 
Kumar ANAND SINGH—PL.atntTirr— 
RESPONDENT l 
Damages—Assessment of—Breach of warranty of 
petrol consumption of car—Assessment at extra 
running cost for supposed life of car—Whether 
reasonable—Practice—Second Appeal—Question of 
damages— Whether can be reviewed by High Court, 
‘Where in a case of a breach of warranty as to 
the petrol consumption of a motor car, the damages 
were assessed at the extra running costs on the 
supposed life of the car as 200,000 miles and 
damages to the extent of Rs. 3,000 were awarded: 
Heid, that it was quite unreasonable and the 
amount of damages should be reduced to Rs. 2,(00. 
Normally the question of damages is not one 
which is considered in second appeal, But the High 
OQourt can review the matter in order that sub- 
stantial justice between the parties may be done. 


S. C. A. from a decision of the Addi- 
Saray Sub-Judge, Bulandshahr, dated July 
, 1931. 

Messrs. H.C. Desanges and A, P. Bagchi, 
for the Appellants. 

Messrs. K.C. Dar and Ram Narain 
Verma, for the Respondent. 

Judgment. —This is.a second appeal 
arising out of an action for breach of 
warranty. The plaintiff brought a Stude- 
baker President Eight car from the defend- 
ants for Rs. 10,000. He bought it with a 
warranty that the car would do 75 miles 
an hour and that the petrol consumption 
was l5 miles to a gallon. The trial Court 
decreed the suit and awarded to the 
plaintif Rs. 3,000 as damages. The lower 
Appellate Court has confirmed the decree. 
A number of defences were raised by 
the defendants both before the trial Court 
and the lower Appellate Court. We are 
satisfied that there is no substance in 
them. It is clear,in our view, from the 
evidence and correspondence to which we 
have been referred, and from the finding 
of the Judge in the lower Appellate Court 
that there has been a clear breach of 
warranty on the part of the defendants. 

The only question for our consideration 
is, therefore, the question of damages. 
Normally this isnot a question which is 
considered in a second appeal. In this 
case, however, we are disposed to review 
the matter that substantial justice as 
between the parties may be done. When 
the plaintiff finally discovered that the 
car would not come up to the warranty 
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given by the defendants, he sold it after 
he had run it for three thousand miles, for 
Rs. 6,600. The Courts below have awarded 
the plaintiff Rs. 3,000 in name of damages. 
We think this sum is excessive. The 
Courts below have assessed the damages 
upon a principle which seems to us to be 
quite unreasonable. The learned Subordi- 
nate Judge has taken the life of the car 
at two hundred thousand miles and upon 
that basis he has calcalated the extra 
running cost on a 15 miles to the gallon 
consumption as compared with a 13 gallon 
consumption and has assessed damages 
accordingly. This in our view is not a fair 
method of assessment of damages. 

We take into consideration the fact that 
the car has been inuse by the plaintiff 
for some considerable time. He has run 
it for three thousand miles and any car 
which has run three thousand miles depre- 
ciates considerably in value. No doubt 
the sum of Rs, 6,600 was all that the 
plaintiff could resonably be expected to 
get in the market, as the market is to-day. 
We think it reasonable thata fairly sub- 
stantial sum should be awarded in the 
first place because of damage which the 
plaintiff has obviously sustained and fur- 
ther we think that he is entitled to a 
certain sum because he has been subjected 
to inconvenience through the breach of 
warranty by the defendants. We are of 
opinion that the sum of Rs. 3,000 is ex- 
cessive. In the circumstances, we consider 
that a sum of Rs. 2,000 is reasonable. 
We, therefore, allow this appeal to the 
extent that we reduce the sum awarded 
in name of damages to the plaintiff 
from Rs. 3,000 to Rs. 2,000. Costs through- 
out shall bein proportion to success and 
failure. 

N. Appeal partly allowed, 





OUDH CHIEF COURT 
Criminal Revision Application No. 147 
of 1934 
January 9, 1935 
Nanavorvy, J. 

PIAREY LAL—Accusap —APPLICANT 


Versus 
EMPEROR—CowPpLalnanT—OPPosiITH 
PARTY 

Criminal Procedure Code (Act V of 1898), ss. 231, 
222, 225, 537-—~Penal Code (Act XLV of 186v), s. 409— 


Offence under—sSix items of embezzlement—Single | 


charge and single trial—Charge, tf defective—Defect 
in charge sheet, if curable under 8. 225 or 8. 537, 
Criminal Procedure Code—Accused having suffered 
major portion of sentence—Dismissal from service and 
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deposit of money alleged to have been embezzled— 
Whether reasons for not ordéring re-trial—Criminal 
trial—Charge—Re-trial, 

Where under a charge-sheet as framed, the accused 
was charged with having realised six items of money 
from tenants and embezzled those amounts and one 
single charge was framed against the accused in 
respect of these six different offences of embezzle- 
ment and he was tried in one single trial : 

Heid, that the charge-sheet as framed violated the 
express provisions of s. 231, Criminal Procedure 
Code, and that neither s, 225 nor s. 537, Criminal 
Procedure Oode, could cure the defect in the charge 
sheet and the conviction should be set aside. Dubri 
Misir v. Emperor (2), dissented from. Subramania 
Ayyar v. Emperor (1), Michael John v Emperor (4) 
and Ramkishoon Pershad v. Emperor (11), relied on. 

{Oase-law discussed. ] 

Held also, that the circumstances that the accused 
had already undergone imprisonment for five out of 
six months to which he was sentenced, and that he 
had not only been dismissed from service but had 
made good the amount said to have been embezzled 
vee good reasons for not ordering a fresh prosecu- 

ion. 


“Cr. R. App. against an order of the Ses- 
ie Judge of Lucknow, dated August 28, 
t, 


Rai Sahib Ram Charan, for the’ Appli- 
cant. 

Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown, 


Judgment.—This is an application for 
revision of an appellate order of the 
learned Sessions Judge of Lucknow, dis- 
missing the appeal of the applicant 
Piarey Lal and upholding the conviction 
and sentence passed by the Joint Magis- 
trate of Lucknow convicting the applicant 
Piarey Lal of an offence under s. 409 of 
the Indian Penal Code, and sentencing 
him to undergo six months’ rigorous impri- 
sonment, 

The sole question of law argued before 
me in this revision is that the charge- 
sheet framed by the learned Joint Magis- 
trate is defective and has prejudiced the 
applicant Piarey Lal in his defence on 
the merils. The charge-sheet framed by 
the learned Joint Magistrate against the 
applicant Piarey Lal runs as follows:— 

“That you in Baisakh last year realised various 
sums from tenants in Mohri Kalan on account of 
takavt and misappropriated these sums till you 
were made to pay back, and misappropriated the 
money that you realised in your capacity as a 
public servant, thus committing a criminal breach 
of trust as a public servant, and, therefore com- 
mitted an offence punishable under s. 409 of the 
Indian Penal Code.” 

It is clear from the charge-sheet framed 
that the accused was charged with having 
realised various sums of money from tenants 
and embezzled those amounts. These var- 


ious sums of money are made up to the 
194-41 & 42 
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following items: -- 

Rs, a. p. . 
31 8 0 from Chheda tenant, ° 
12 8 0 from Raghunath Sinzh, 
12 8 0 from Chhaturi 

15 13 0 from Mangali, 

12 12 0 from Mau or Mal, and 
10 10 0 from Lala. 


+ 


SP oDe 


C iae abaan aa bêna nia 


Total 95 12 0 

Now it is argued on behalf ofthe ap- 
plicant that six items of money embezzled 
from six different tenants constituted six 
different offences of embezzlement punish- 
able under s. 409 of the Indian Penal Code 
and it was not open to the learned Joint 
Magistrate to frame one single charge 
against the accused in respect of these 
six different offences of embezzlement and 
try him for these six different offences in 
one single trial. In support of his con- 
tention the learned Counsel for the ap- 
plicant invited my attention toss. 233 and 
934 of the Code of Criminal Procedure. 
Section 233 of the Code of Oriminal Pro- 
cedure lays down that for every distinct 
offence of which any person is accused 
there shall be a separate charge and 
every such charge shall be tried separately, 
except in the cases mentioned in ss. 204, 
935, 236 and 939. Section 23£ runs as 
follows :— 

“When a person is accused of more offences than 
one of the same kind committed within the space 
of twelve months from the firat two the last of 
such offences, whether in respect of the same 


person or not, he may be charged with, and tried 
at one trial for any number of them not exceeding 


three.” 

There is no doubt that the charges 
sheet as framed by the learned Joint 
Magistrate of Lucknow does clearly violate 
the express provision of s. 234 of the Oode 
of Criminal Procedure. The learned Assis- 
tant Government Advocate has invited my 
attention to the provisions of s. 222 of the 
Code of Criminal Procedure and has 
argued that notwithstanding the provisions 
of s. 234 it was open to the prosecution to 
charge the accused only in respect of the 
gross sum embezzled without framing dis- 
tinct charges in respect of the items in- 
cluded in the gross sum so said to have 
been embezzled. The contention advanced 
by the learned Assistant Government 
Advocate is no doubt sound, but unfor- 
tunately for the prosecution in the present 
ease the learned Joint Magistrate has not 
framed a charge in respect of the gross 
sum embezzled, nor has he specified the 
total amount of Rs.95-12-0 said to have 
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been embezzled, but he has actually 
stated in the charge that the accused 
realfsed various sums of money from te- 
nants in Mohri Kalan, and from the 
judgment as well as from the evidence 
of ihe prosecution witnesses it is quite 
clear that these ‘various sums” mentioned 
in the charge-sheet are in respect of six 
items aggregating Rs. 95-12 0 said to have 
been embezzled by the applicant Piarey 
Lal patwari from six different tenants. 
Had the learned Joint Magistrate merely 
stated in his charge-sheet that the accused 
embezzled in Baisakh last from various 
-tenants the total sum of Rs. 95-12-0 in the 
course of one year, the charge-sheet would 
have been perfectly correct and in con- 
-formity with the provision of s. 222 of 
the Code of Criminal Procedure. As the 
charge-sheet stands at present, it is nei- 
ther in conformity with s. 222 of the Code 
of Criminal Procedure nor in conformity 
with the provisions of s. 234 of the Code. 
The learned Sessions Judge of Lucknow 
has in his judgment held thatthe defect 
-in the charge-sheet framed by the learned 
Joint Magistrate is cured by s. 225 of 
the Code of COriminal Procedure. See- 
tion 225 of the Code of Criminal Proce- 
dure refers to errors in stating either the 
; offence or the particulars required to be 
stated in the charge and to omissions to 
.state the offence or those particulars. It 
does not refer to any breaches or disobe- 
dience of the mandatory provisions con- 
tained in ss. 222 and 234 of the Code of 
Criminal Procedure, There is in fact in the 
charge-sheet framed no error or omission 
.asto details but there has been a clear 
violation of the express provisions of ss. 222 
and 234 of the Code. It was open to the 
. prosecution to take up ‘only three items 
of the amounts embezzled from three differ- 
ent tenants and to charge the accused 
with those three items only or to split 
_this case into two different cases, one in 
respect of three items embezzled from 
three different tenants and another in 
respect of three items embezzled from 
.three other tenants. It was also open to 
the prosecution to lump all six items to- 
gether and to charge the accused with 
having embezzled the gross total of 
Rs. 95-12-0. It was held by their Lordships 
of the Judicial Committee in Subrah- 
mania Ayyar v. Emperor ‘1) that the 
disregard of an express provision of law as 

(1) 25 M61; 28 I A 257; 8 Sar. 160; 11M L J 233; 


3 Bom, L R 540; 50 W N 866; 2 Wier 271 
(P O) 
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to the mode of trial was not a ‘mere ir- 
regularity such as could be remedied by 
s. 537 of the Code of Criminal Procedure. 
lt was further stated theréin that sucha 
phrase as “irregularity” is not appropriate 
to the illegality of trying an accused 
person for more different offences at the 
same time, and those offences being spread 
over a longer period than by law ‘could 
have been joined together in one indict- 
ment, It is clear, therefore, to me that 
neither s. 225 nor s. 537 of the Code of 
Criminal Procedure can cure the defect 
in the charge-sheet framed by the learned 
Joint Magistrate. 

The learned Counsel for the applicant 
has invited my attention to the case of 
Dubri Misir v. Emperor (2) in which 
it was held that the charge of mis- 
appropriation could not be combin- 
ed with a charge of falsification of 
muster-roils, and where under each of the 
two counts of the charge no less than 12 
offences were grouped together with the 
result that the total number of offences 
with which the accused came to be 
charged and tried at one trial came to 
25, there was a misjoinder of charges and 
the whole trial was illegal. He also 
argued on the strength of this ruling that 
the contention of the learned Assistant 
Government Advocate, that in a charge 
of criminal breach of trust it was suffi- 
cient to specify the gross sum in respect 
of the offences alleged to have been com- 
mitted, provided the items embezzled were 


‘misappropriated within the space of one 


year, was incorrect. In support of this 
argument the learned Counsel for the ap- 
plicant again relied upon the ruling in 
Dubri Misir’s case (2), cited above, in 
which it was held by the late Chief Judge 
of this Gourt that s. 222 of the Code of 
Criminal Procedure only prescribed what 
the contents of a charge might be in a 
case of criminal breach of trust or dis- 
honest misappropriation of money and 
that this section had nothing to do with 
the question of misjoinder of charges. 

With due respect to the learned Judge, 
I am of opinion that the proposition of 
law laid down in this case is not sound. 
Section 222 of the Code of Criminal Pro- 
cedure does in express terms refer to 
s. 234 and expressly states that the charge 
so framed in conformity with the pro- 
visions of s. 222 of the Code of Criminal 

(2) 130 Ind, Cas, 350; 8 O W N 92; A I R 1931 Oudh 


f6; 32 Cr. L J 540; Ind. Rul. (1931) Oudh 158; (1931) 
Or. Cas, 214. 


` 


_ 
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Procedure “shall be deemed to be a charge 
of one offence within the meaning of s. 234 
of the Code”. This clearly shows that 
8. 222 of the Code of Oriminal Procedure 


“has something to do with the question ef 


joinder or misjoinder of charges, and 
specifically states that notwithsanding the 
mandatory provisions of s. 234 of the Uode 
if the prosecution chooses to charge the 
accused with the gross sum embezzled 
from various persons, provided that the 
amount has been embezzled within the 
space of one year only, then such acharge 
would be perfectly legal. 

In Emperor v. Prem Narain (3), the 
facts were briefly as follows :—At a trial 
for criminal breach of trust by a public 
servant, under s. 409 of the Indian Penal 
Code, one charge was framed in which 
four sums of money, said to have been 
embezzled, were specified, and three dates 
were also specified as being the dates of 
the alleged embezzlements, two of the 
four items being alleged to have been 
embezzled on one of the dates, and the 
time included between the first and the 
last of the three dates was less than one 
year. It was held that the charge was 
correctly drawn up in accordance with 
the provisions of s. 222 (2) of the Code of 
Criminal Procedure, and that the charge 
must, in accordance with the provisions of 
that sub-section be deemed to be a charge 
of one offence within the meaning of s. 234 
of the Code and that there could be no 
question of misjoinder of charges or of the 
trial being vitiated for the reason of the 
trial being of more than three offences. 
The learned Assistant Government Advo- 
cate has sought to apply this decision of 
the Allahabad High Court with which I 
entirely agree to the facts of the present 
case, but unfortunately the charge-sheet 


in the case before me does not set forth - 


either the gross amount embezzled or 
even the six items of money embezzled 
from six different tenants in the course of 
one month, and the charge as framed com- 
plies neither with the provisions of s. 222 of 
the Code of Criminal Procedure nor with 
those of s. 234 of the Code. 

The learned Assistant Government Ad- 
vocate has also invited my attention to a 
recent Bench decision of the Patna High 
Court reported in Michael John v. Emperor 
(4), to which the learned Chief Justice of 

(3) 128 Ind. Oas. 595; 52 A 943; (1930) A L J 1130; 
32 Or. LJ 155; A I R 1931 All. 267. 

(4) 133 Ind. Cas.450; 10 Pat. 463; 12 PL T 698: 


A IR 1931 Pat. 349; 32 Or. L J 1026; Ind, Rul. (1931) 
Pat. 370; (1931) Or. Oas. 797. 
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Patna was a party, in which it was held 
that it was quite lawful to charge a person 
under s. 403 of the Indian Penal Code 
with criminal breach of trust in respect 
of a lump sum of money made up of 
three different items and to link with 
that a charge, series of charges of falsi- 
fication of accounts under s. 477-A of the 
Indian Penal Code each of which charges 
under s. 477-A, Indian Penal Code, being 
united with one of the items of embezzle- 
ment under the charge under s. 403 of 
the Indian Penal Code, provided the 
charges of embezzlement under s. 408 are 
linked together into one sum and that 
linking together also affects the charges of 
falsification. This ruling is directly at 
variance with that cited above in Dubri 
Misir's case (2), and, if I may respectfully 
say, 80, I entirely agree with the decision 
of the Patna High Court set forth above. 

Similarly in Thomas v. Emperor (5), Sir 
Arnold White, Chief Justice of the Madras 
High Court, and Mr. Justice Benson held 
that under s. 222 of the Code of Criminal 
Procedure a charge of criminal breach of 
trust in respect of a gross sum, without 
specifying the items, was a charge for one 
offence within the meaning of s, 234 of 
the Code of Criminal Procedure, and that 
s. 222 of the Code of Criminal Procedure 
did not apply only to cases where there 
was a general deficiency and the prosecu- 
tion was unable to specify the particular 
items of the deficiency, but also to cases 
where the items might have been but were 
not specified. As observed in Gokal Mandar 
v. Padmanund Singh (6), by their 
Lordships of the Privy Council, 

“the essence of a Oodeis to be exhaustive on the 
matters in respect of which it declares the law, and 
it is not the province ofa Judgeto disregard or go 


outside the letter of the enactment according to 
its true construction”, 


The learned Judges of the Madras High 
Court observed in this case “that the view 
we take is supported by the decisions of the 
High Courts of both Allahabad and Cal- 
cutta, and that we are not aware that a 
contrary view has been taken by any of 
the High Courts”. The view of law, there- 
fore, propounded in Dubri Misir's case (2), 
in respect of s. 222 of the Code of Criminal 
Procedure has not been approved of by 
any High Court in India. 

In Emperor v. Datto Hanmant Shahpur- 
kar (7), it was held by Russell and 


(5) 29 M 558. 
(6) 29 I A 196; 29 0707;6 O W N 825; 4 Bom LR 
793; 8 Sar. 323 (P O). : 
(7) 30 B 49,7 Bom, L R 633. 


74 
R24 
Batty, JJ., of the Bombay High Court that 
s. :22 of tte Code cf Criminal Procedure 
clearly admitted of the trial of any number 
of acts cf breach of trustcemmitted within 
the epace of one year as amounting only 
to oneoffence, and that it dispensed with 
the necessity of given details; it did not 
prohibit enumeration of any particular 
items in the charge. This view, too, is at 
variance with tbat propounded in Lubri 
Misir's case (2), case ciled above, 

To the same effect is the decision of the 
Allahabad High Court in Emperor v. 
Gulzari Lal (8), in which it was held that 
where an accused person was charged with 
having misappropriated or committed 
criminal breach of trust in respect of an 
aggregate sum of money, the whole sum 
being alleged to have been wrongfully 
dealt with by the accused within a period 
not exceeding ore year, the mere fact 
that the ilems composing ‘such an aggre- 
gate sum were specified and might be more 
than three in number would not render 
the charge obnoxious to the prohibition 
implied by s. 234 of the Ccde of Oriminal 
Procedure andthe case of Subrahmania 
Ayyar v. Emperor (1) was distinguished in 
ihis case, inasmuch as in the case before 
their Lordships of the Privy Council the 
amounts embezzled extended over a Icng 
period than one year. 

In Samiruddin Sarkar v. Nibaran 
Chandra Ghose (9) the Calcutta High Court 
took the same view as that taken by the 
Bombayand Allahabad High Courts and 
held that where an accused person was 
charged under s. 408 of the Indian Penal 
Code with having committed ciminal 
breach of trust in respect of a gross sum of 
money misappropriated by him within the 
period of one year and the charge not only 
specified the gioss sum taken and the 
dates between which it was taken but also 
set out particular items, No. 22 in number, 
composing such gross sum, giving the 
dates and the amount alleged to have 
been misappropriated on each date, the 
charge came within the provisions of cl. 2 
of s. 222 of the Code of Criminal Procedure 
and that by specifying the items compos- 
ing the gicss sum the charge went beyond 
what was necessary and was to that extent 
favourable to the accused. Inthe present 
case, however, the charge-sheet framed by 
the leained Joint Magistrate does not give 
the specific items embezzled nor the gross 
amount embezzled. 

(8) 24A 254: A WN 1909, 44, 
(9) 31 O 928;8 O W N 867, 
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The matler was irade still more clear in 
the ruling reported inSat Narain Tewari 
v., Emperor (10). The facis of this care 
were briefly as follows:— 

An accused was tried for criminal breach 
of trust in respect of three distinct sums 
and onecharge was drawn up specifying 
allihe three sums and the persons from 
whom the accused collectéd them; the ac- 
cused was not charged with three offences 
but with one offence under s. 409 of ihe 
Indian Penal Code, and was convicted of 
one offence and sentenced to one teim of 
imprisonment. 


it was held in these circumstances that 
the chargeas framed was not contrary to 
law, it being in accordance wilh sub-s. 2 
of s. 222 and 8. 231 of the Code of Crimi- 
nal Proceduie. 


In arecent case decided by the Paina 
High Court reported in Ramkishoon Pershad 
v. Emperor (11), it was held by a Bench of 
the Patna High Court that criminal breach 
of trust ccemmitted by a Municipal servant 
in :espect of three items of collection taxes 
within one year constiluted a criminal 
breach of trust of a single item of Munici- 
pal property entrusted tothe servant and 
a charge in respect of the gross sum 
consisting of ihe items was valid. It was 
also obseived by the learned Judges that 
it was far more consonant with reason and 
the piobable wishes ofthe legislature that 
ina proper case the trial of three offences 
under s. 409 of ihe Indian Penal Code along 
with the falsificating of accounts with 
which the subject-matter of each charge 
was linked, should be contemplated than 
that it should be barred, for .ore would 
expect the legislature atleast io permit a 
joint trial of all the offences in the series 
forming the same transaction in spite of 
the fact that one of the seriesis by an- 
other provision triable along with two 
other offences of the same kind, and that 
ss. 234 and 235 of the Code could be regard- 
ed ag cumulative intheir effect in a 
proper case. This view of the law is 
directly at variance with that enunciated 
in Dubri Misir’s case (2), and, if. I 
may sespectfully say so, I am in ccm- 
plete agreement withthe view enunciated 
by the Patna High Court. 

The learned Counsel for the applicant 
relied upon a ruling reported in Emperor 


(10) 820 1085; 100 WN 51. 

(11) 148 Ind, Cas, 980; AIR 1934 Pat. 232; 15 PL 
T 126;6 R P 526; 35 Or, L J 876; (1934) Or, Cas, 461; 
13 Pat. 170. i 


~ 


1935 


v. Raman Lal (12). That case, however, 
has no bearing on the facts of the present 
case, because in that case it was found that 
criminal breach of trast in respect of two 
necklaces had been committed on different 
dates more than a yearapart, whereas in 
the present case allthe items of  takavi 
said to have been embezzled were embezzl- 
edin the course of one Hindu month, 
namely, Baisakh. 

The learned Counse] 
also relied upon a ruling reported in 
Ganga Prasad v. Iimperor (18). This 
ruling, however, doesnot refer to the pro- 
visions of s. 222 ofthe Code and is of nc 
help to me in the present case. 

The learned Counsel for the applicant 
invited my attention toa ruling of the 
Bombay High Court reported in Emperor 
v. Kashinath-Bagaji Sali (14). The view 
of law enunciated in 1910 by the learned 
Judges of the Bombay High Court has been 
impliedly overruled in the ruling of Bom- 
bay High Court reported ia Emperor v. 
Datto Tanmant Shahapurkar (7). 

For the reasons given above, ia view of 
the defects in thecharge-shect framed by 
the learned Joint Magistrate, which cannot 
be cured by 8.537 of the Code of Crimi- 
nal Procedure, inasmuch asthe defect in 
the charge-sheet has prejudiced the ac- 
cused in his defence on the merits, I must 
reluctantly allowthis application for revi- 
sion and set aside the conviction and 
sentence passed upon the applicant, 
Piarey Jal. _ 

The learned Assistant Government Ad- 
vocate has strenuously argued that the 
applicant should bemade to stand a fresh 
trialin respect of the embezzlement said 
lo have been committed by him. On the 
other hand the learned Counsal for the 
applicant has argued that in ths circum- 
stances of this case no fresh trial should 
be ordered. He has pointed out that 
the applicant Piarey Lal has undergone 
imprisonment for nearly five months out 
ofthe six months, to which he was 
sentenced, and practically he has expiated 
his offence by undergoing this sentence. 
In the second place it i3 pointed out 
that the applicant has not only been dis- 
missed from Government service but hehas 
made good the amount said to have been 
embezzled by him by depositing that 


(12) 99 Ind. Oas. 603;49 A 312; 28 Cr L J 171; 
L RBA 35 Gr, 25 A LJ 217; A I R 1927 All, 


23. ‘ + 

(13) 76 Ind. Cas. 652; A I R 1923 All. 483; 25 Or, L 
220. 

(14) 5 Ind, Oas. 970; 12 Bom, LR 226, 


for the applicant 
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amount in the Government treasury, so that 
in fact no part of the money said to have 
been embezzled remained with the ap- 
plicant even before the prosecution of tha 
applicant in the present case. All these 
circumstances are in my opinion good 
reasons for not ordering a fresh prosecution. 
The applicant has in fact expiated his 
guilt. 

I accordingly allow this application for 
revision, seb aside the conviction and sen- 


. tence passed upon the applicant, acquit him 


of the offence chargad and order his im- 


mediate release. 
N, Application allowed, 


_ BOMBAY HIGH COURT 
Criminal Revision Application No. 323 
of 1934 
October 3, 1934 

_ Mouepay AND Sen, Jd. 
EMPEROR— PROSECUTOR 
versus 


MORARJI JIVRAJ—Opprosire Party 

Criminal Procedure Code (Act V of 1898), ss. 202, 
259—Comoplaint under ss. 406,471, 10), Penal Code 
{Act XLV of 1860)—Process issued and hearing date 
fixed—Application to refer case to Police for inves- 
tigation —Application rejected — Complainant absent at 
hearing —-Accused discharged under s. 259—Fresh 
complaint on same facts with prayer to refer case 
to Police—Prayer granted—Legality of order— 
Complainant, if entitled to have matter referred to 
Police for investigation. 

On acomplaint under ss. 405,471 and 109, Penal 
Code, process was issued against the petitioner and 
a date for hearing of the case was fixed, The 
complainant then applied to the Magistrate for a 
reference of the caseto the Criminal Investigation 
Department under the provisionsof s. 202 of the 
Oriminal Procedure Oode, That application was 
rejected on the ground that the Court had no 
jurisdiction, having once ordered process to issue. 
Ou the day of the hearing, the complainant was 
absent, and the Magistrate, purporting toact under 
s. 259 ofthe Criminal Procedure Code, discharged 
the accused. On the very next day the complainant 
filed a fresh complainton the same facts and added 
a prayer that the case- should be referred for 
investigation to the Police under s. 20?, Oriminal 
Procedure Code, This prayer. was granted by the 
Magistrate. Thereafter the petitioner applied for a 
revocation of the said order: 

Held, (1) that as an offence under s. 406, Penal Code, 
is cognizable and non-compoundable and as s, 259, 
Oriminal Procedure Oode applies only to offences 
which are either compoundable or non-cognizable, 
the order of discharge under s. 259, Oriminal 
Procedure Codewas illegal and that, an offence 
under s. 471, Penal Code, being triable bya Court 
of Session, a complaint under that section could not 
have been disposed of unders, 259, though the 
accused could have been discharged under s. 209, 
O-iminal Procedure Code; : 

(2) thatthe discharge order under s. 259, Criminal 
Procedure Code vitiated the filing of the fresh 
complaint and the proceedings thereafter ; 
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(3) that the absence of the complainant on the 
date of the hearing was intended to circumvent the 
provisions ofthe law and to take an unfair advan- 
tage of the powers of the Court ; 

(4) while granting the prayer for reference to the 
Police, the Magistrate did not exercise his discretion 
in a proper manner, and should have recorded, 
under s. 202, Oriminal Procedure Code, his reasons 
in writing forthe same; 

(5) that the complainant could not under s, 202, 
Criminal Procedure Code, require the Court to send 
the matter for Police investigation. 


Cr. R. App. from an order passed by the 
Presidency Magistrate, Third Court, 
Bombay. 


Mr. C. H. Carden Noad (with him Mr. 
R. B. Kantawalla), for the Petitioner. 

Mr. G. N. Thakor, (with him Messrs. V. N. 
Chhatrapati and R. G. Naik), for the 
Opponents. 

Mr. B. G. Rao, Assistant Government 
Pleader, for the Crown. 


Judgment.—The facts out of which the 
present application arises are as follows. 
Opponent No. 1, who is the widow of one 
Narsi Sawal, was the complainant against 
the petitioner and opponent No, 2, whom 
she charged with criminal breach of trust 
and abetment thereof and using a forged 
share-transfer form in respect of ten ordin- 
ary shares of the Tata Iron and Steel Co. 
belonging to her, under ss. 406, 471, read 
with s. 109 of the Iudian Penal Code. The 
case was tried in the Court of the Third 
Presidency Magistrate, Bombay, who issued 
process and summons for the production of 
account books relating to the alleged iran- 
saction, and he fixed the case for hearing 
on July 3, 1984. On July 2, 1934, opponent 
No. 1 applied for a reference of the case 
to the Criminal Investigation Department 
under the provisions of s. 202 of the Crimi- 
nal Procedure Code. That application was 
rejected on the ground, apparently, that 
the Court had no jurisdiction, having once 
ordered process to issue. On the day of 
the hearing, i. e. July 3, opponent No. 1 
was absent, and the learned Magistrate, 
purporting to act under s. 259 of the Crimi- 
nal Procedure Gode, discharged the accused. 
On the very next day the complainant 
(opponent No. 1) filed a fresh complaint on 
the same facts and added a prayer that the 
ease should be referred for investigation 
to the Police under s. 202. This prayer was 
granted by the learned Magistrate. There- 
after the petitioner applied for a revocation 
of the said order, stating that the prayer 
was one calculated to circumvent the provi- 
sions of the law. The learned Magistrate 
sejected this application, and the present 
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application has been filed in order to get 
that order set aside. | 

Mr. Carden Noad for the applicant has 
argued that in this case s. 259 of the Cri- 
minal Procedure Code did not apply, as, in 
the first place, an offence under s. 406 1s 
cognizable and non-com poundable and 
s.259 applies only to offences which are 
either compoundable or non-cognizable, and 
that, secondly, an offence under s. 471 
being triable by a Court of Session, & com- 
have 
though the 


been disposed‘of under s. 259, 
under 


accused could have been discharged 
s. 209, Criminal Proocedure Code, | 

The second point urged by him Is that 
the complainant deliberately absented 
himself on July 3, in order to get round the 
difficulty of the’Magistrate, on his previous 
application, in not having been able to 
refer the case for investigation by the 
Police, a procedure evidently keenly desired 
by the complainant: it is contended that 
the complainant’s action in getting the 
accused discharged first and then filing a 
fresh complaint and thereafter applying 
for a reference to the Police amounted to an 
abuse of the prozess of the Court. — — | 

Mr. Carden Noad’s third contention Is 
that the Mngistrate seems to have thought: 
that he had no discretion with regard to 
the application for referring the case to 
the Police for an investigation, and that he 
appears to have felt that he was bound to 
grant the application, as the following 
remarks occurring in his judgment would 
show:— 

“She did so and by whatever motive she (the. 
complainant) may have been prompted, it (the prayer 
for such reference) was a prayer the Court should 
not have denied her.” 


The Magistrate also states:— 

“Now if the case is re-filed, in my opinion, a party . 
doing so must be entitled to the rights and privileges 
attaching toa person who files a case for the first 
time.” ‘ 

Mr. Oarden Noad contends that in a 
matter like this no rights or privileges can 
attach to the complainant, the matter being 
one to be decided by the Court alone. 

On behalf of the complainant, opponent 
No. 1, Mr. Thakor points out that the 
application does not disclose that she relies 
on the alleged illegality of the order passed 
under s. 259: by the learned Magistrate, 
that that order is not really before the 

Jourt at present and that not even a copy 
of the order has been furnished along with 
the application; and he contends that this 
Court should not, therefore, now consider 
the question of illegality or otherwise of 
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that order. He contends that there are 
only two questions before the Court, viz., 
whether the complainant was not competent 
to file the second complaint, and, ifso, whe- 
ther the Magistrate was wrong in referring 
the case to the Police. His argument is 
that the accused having been discharged 
with respect to the first complaint, there 
was no bar tothe second complaint being 
filed. This has been decided in numerous 
cases, e. g., Emperor v. Amanat Kadar (1) 
and Mir Ahmad Hossein v. Mahomed Askari 
(2), wherein it is held that diecharge does 
not amount to an acquittal and that the 
Magistrate can, therefore, entertain a fresh 
complaint. Mr. Thakor, has also argued 
that the order of the Magistrate referring 
the case for investigation to the Police is 
not inherently wrong, that the accused not 
having been yet summoned to appear has 
no locus standi or right to make the present 
application, and that the order of the 
Magistrate is really more favourable to 
him than if process had been issued against 
him, as it is possible that the Police may 
report that there is no case against the 
accused. He also appeared to contend that 
the order by itself does not show that the 
Magistrate held that he had no option in 
the matter, as alleged by Mr. Carden Noad, 
as the Magistrate appears to have con- 
sidered the application on its merits, 
though no reasons were given. 

In our opinion Mr. Carden Noad is right 
in his contention that the legality of the 
Magistrate's order under s. 259 of the 
Criminal Procedure Code, should be con- 
sidered by this Court, and that such an 
order should not have been passed by him, 
particularly with respect to the offence 
punishable under s. 406 of the Indian 
Penal Code. As the offences punishable 
under ss. 406 and 471 were inter-related 
and clearly involved in each other, this, in 
our opinion, was not a case in which the 
accused should have been discharged with 
respect to the offence punishable under 
s. 471, even under s. 209 of the Criminal 
Procedure Code, which (and not s. 259) was 
the appropriate section under which such 
action could have been taken, the offence 
being one triable by a Court of Session. 

This being our view, the order of the 
Magistrate purporting to be passed under 
s. 209 was manifestly illegal, and it, there- 
fore, vitiated the filing of the subsequent 
complaint and the proceedings thereafter. 

(1) 116 Ind, Oas. 25t; 31 Bom L R 146; AIR 


1929 Bom 134; 30 Cr. L J 594, 
(2) 29 © 726, 
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We also think that the complainant delibe- 
rately stayed away on July 3, 1924, in 
order that the accused might be discharg- 
ed, so that he could file a fresh complaint 
and then pray for a reference to the Police 
and that his conduct in this respect was not 
straightforward and was intended to cir- 
cumvent the provisions of the law and to 
take an unfair advantage of the Court's | 
powers. Finally, we think that in the ' 
matter of granting the prayer of the com- 
plainant requesting a reference to the 
Police, it is not clear whether the learned 
Magistrate exercised the discretion vested 
in him in the proper manner. Wor one 
thing, s. 202 requires a Magistrate 
to record his reasons in writing if he thinks - 
it fitto postpone the issue of process and 
direct an inquiry by a Police Officer for the 
purpose of ascertaining the truth or falsehood | 
of a complaint. Secondly, the complainant 
has certainly no “rights and privileges’ 
under this section to require the Court to 
refer the case to the Police, and the 
Magistrate's remark—‘‘By whatever motive 
she may have been prompted it was &- 
prayer the Court should not have denied 
her”’—appears to show that the learned . 
Magistrate thought that he could not act. 
otherwise than to send the matter for 
investigation by the Police. This Is a: 
mistaken view, and is not at all justified by 
the wording of s. 202. | 
We, therefore, think that the proper. 
order to be passed in this case will be. 
not only to set aside the order which is the 
subject-matter of the application, but also 
to set aside all the proceedings subsequent 
to the filing of the first complaint and its. 
verification, leaving it tothe Magistrate to 
consider afresh, in the light of our remarks, 
whether this is a fit case in which the issue 


of process compelling the accused's attend- 


ance should be postponed and investigation 
by the Police directed, and we order 
accordingly. l 

D. Order accordingly. 


viat ented 


BOMBAY HIGH COURT 
Oriminal Revision Application No. 398 
of 1934 l 
October 3, 1934 
MURPHY AND SEN, JJ. 
EMPEROR —Prosecotor 
versus 
NANA AMRITA SAVANT—Accostp 
Criminal Procedure Code (Act V of 18983), s. 337 
el. (2-A), as amendei by Act XVIIE of 1923—The 
object of ameniment—Tenier of pardon —A pprover— . 
Pardon, forfeited —Court af Session, if can deal with 
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approver without fresh enquiry and enmmitment by 
Magistrate—Scope of s, 387 — Penal Code (Act XLV of 
1860), ss. 120-B, 109, 467, 471. 

Section #37, cl. (2-A), Criminal Procedure Code, 
ss amended by Act XVIIL of 1923, does not enable 
the Sessions Court te deal with an approver, in case 
he does not comply with the conditions of his pardon 
and forfeits it, without a fresh enquiry and commit- 
ment by a Magistrate. The word “ accused " in s. 337, 
Criminal Procedure Code, does not include the 
approver, The section contemplates two individuals, 
one, the “person” who accepts the pardon; and the 
other, the “accused "some one who has to stand 
his trial, andagainst whom evidence is to be given 
by the “ person”, The real object of the change 
by the amendment by Act XVIII of 1928, 
is that where a Magistrate tenders a pardon 
to an accused person who so becomes an 
approver, the remaining accused shall be 
committed tothe Sessions and the Magistrate 
becomes incompetent to try the case himself, pro- 
vided he is satisfied thata prima facie case has 
been made out against the accused, though he can 
discharge him under s. 209, Criminal Proced- 
ure Code, if he thinks that this has not been done. 


Cr. R. App. from an order passed by the 
Chief Presidency Magistrate, Bombay. 

Mr. B. G. Rao, Assistant Government 
Pleader, for the Crown. 

Judgment.—This is an application by 
the Government of Bombay against an 
order made by the Ohief Presidency Magis- 
trate committing an approver, Nana 
Amrita Savant, who had accepted a pardon 
tendered him by the same Magistrate, to 
stand his trial in the Sessions Court on 
charges under ss, 120-B, 467, 471 and 109 of 
the Indian Penal Code. We asked for a 
report from the Chief Presidency Magis- 
trate, and his commitment of the approver 
as well as the other accused in the case 
appears to have been deliberate, for his 
view is that s. 337, as amended by Act 
XVIIL of 1923, now enables the Sessions 
Court tc deal with an approver, in case he 
does not comply withthe conditions of his 
pardon and forfeits it, without a fresh 
enquiry and commitment by a Magistrate. | 

We think that this was not the intention 
of . the amendment. The section now 
reads :— 


“In every case where a person has accepted a 
tender of pardon and has been examined under sub- 
s, (2), the Magistrate before whom the proceedings are 
pending shall, if he is satisfied that there are reason- 
able grounds for believing that the accused is guilty 
of an offence, commit him for trial to the Court of 
Session or High Court, as the case may be,” 


In the learned Chief Presidency Magis- 
trate’s view the word “accused” in the sec- 
tion includes the approver: but if this were 
so, he would not be referred to in the first 
six words of the section us a “person” and 
then further on in the same sentence refer- 
redtoas "the accused.” It is clear that 
the section contemplates two individuals, 
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one, the “person” who accepts the pardon; 
and the other, the ‘accused’ —some one who 
has to stand his trial, and against whom 
evidence is to be given by the “person”. 
The real object of the change appears to 
have been that where a Magistrate tenders 
a pardon to an accused person who so be- 
comes an approver, the remaining accused 
shall be committed to the Sessions and the 
Magistrate becomes incompetent to try the 
case himself, provided heis satisfied that a 
prima. facie case has been made out against 
the accused, though he can of course dis- 
charge him under s. 209, if he thinks that 
this has not been done. This view is fur- 
ther supported by the terms of s. 339 of the 
Criminal Procedure Code. ; 

We think that the learned Chief Presi- 
dency Magistrate's reading of s. 337 (2A) is 
wrong and -that the commitment of the 
approver in this case was illegal. We, 
therefore, set aside the order of commitment 
and make the Rule absolute. 

D. Commitment order set aside. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Jucitial Miscellaneous No. 122 
of 1934 
November 12, 1931 
RUPCHAND, A. J.C. 
E. L. PRICE AND ANOTAER— RESPONDENTS 
No. 1— APPLICANTS 
VETSUS 
AHMUTI& Co. AND ANOTHER — 
ResPONvENTS No. 2—OPPONENTS 

Arbitration Act (IX of 1899), s. 22—Natending of 
time for filing award—Court’s power— Enquiry into 
validity of reference, if essential. 

It is no doubt irus that under s. 
Act, the Court has wide powers to 
refuse toextend time. But in an application for 
extension of tims the Court nesd not go into an 
elaborate inquiry asto the validity of the refor- 
ence. 


Mr. Pahlajsing B. Adrani, for the Ap- 
plicants. 

Mr. Fatehchand Asudomal, for the Op- 
ponents. 


12, Arbitration 
extend orto 


Judgment.—This is an applica- 
tion by the arbilrators ‘for extension 
of time. The ground on which it is based 


may be shortly stated. By a reference 
dated October 21, 1933, signed by respon- 
dents No. 1 the applicants were appointed 
as arbitrators to deal with certain matters 
in dispute between the respondents. They 
were prepared to proceed with the arbitra- 
tion and fixed the hearing for November 
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6, 1933, but before that date they received 
intimation that the Court at Amritsar had 
ordered an injunction restraining them 
form proceeding with the arbitration. They 
accordingly stayed their hand. The Amrit- 
sar Court discharged the injunction on 
March 20, 1934. The arbitrators then de- 
cided to proceed with the matter, but found 
that as more than three months had elaps- 
ed since the date of entering by them upon 
the reference, an objection might be taken 
to the award on the ground that it was 
made aftertime. They therefore presented 
the present application, which is dated 
April 9, 1934, asking for the necessary 
extension of time under the provisions of 
s: 12, Arbitration Act. 

Respondents No. 2 have objected to the 
extention of time being granted to them 
on several grounds, Most of these grounds 
are the subject-matter of the suit filed by 
respondents No. 2in.the Amritsar Court. 
Mr. Pahlajsing has produced a copy of 
the plaint in that suit, but Mr. Fatehchand 
objects to that copy being exhibited as it 
is not a certified copy. I cannot, therefore, 
accept that copy. but it is sufficient to 
observe that from the facts as stated by 
Mr. Fatehchand himself itis abundantly 
clear that the suit filed in the Amritsar 
Court covers most of the grounds which 
are now urged before me. 

The main objections urged by the learn- 
ed Advocate are: (1) that as there was no 
subsisting reference between the parties 
there could be no arbitration; (2) that as 
there was a prior reference to other arbit- 
ralors the present arbitrators could not be 
appointed by respondents No. 1 under the 
power given to them by the submission 
clause; (3) that the interest of respondents 
No. lin the subject-matter of the dispute 
ifany had ceased to exist before they. ap- 
pointed the present arbitrators under the 
power given to them by the submission 
clause, and (4) that the original contract 
containing the submission clause had been 
superseded by a new contract thus putting 
an end to the submission clause. 

All these objections will either come up 
for decision in the Amritsar Court or will 
form the subject of adjudication by this 
Court when an application is made to it to 
take the award off the file in the event of an 
award being passed against respondents 
No. 2. Now, it is no doubt true that under 
s. 12, Arbitration Act, Ihave wide powers 
to extend or to refuse to extend time. But 
I see no reason why I should launch upon 
an elaborate inquiry as to the validity of 
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the reference for the present purpose. 

If the reference is declared invalid by 
the Amritsar Court, the award goes with it 
and the extension if any granted does not 
alfect respondents No. 2. If on the other 
hand, the award is made before the Amrit- 
sar Court decides the suit, the respondents 
No. 2 can apply to have the award taken 
off the file and urge the same objections. 
Had ihe arbitrators extended the time 
while staying their hand in compliance with 
the injunction, respondents No. 2 would 
have had nothing to say before the award 
was made and I am not prepared to allow 
them to agitate these questions in the 
present proceedings merely and solely be- 
cause the farbitrators have, either through 
mistake or error, notfextended ihe time in 
accordance with the law. 

All that respondents No. 2 can perhaps 
ask is that iheir right to urge these objec- 
tions either in the Amritsar Qourt or in the 
application to take the award offthe file 
should not be affected by the objections 
filed by them and referred to above, in the 
present proceedings if they are not being 
gone into. While, therefore, granting the 
extension of time asked for by the arbi- 
trators, { make it expressly clear that the 
above objections have not been gone into 
and the right of respondenta No. 2 to urge 
them will not be prejudicially affected by 
these proceedings. With regard to para. 5 
of the objections, it is sufficient to observe 
that there is nothing ins. 12 to take away 
the jurisdiction of the Court to extend 
time. 

This application is, therefore, allowed. 
I make no order as to cosis, but this order 
will not prejudice the right of the arbi- 
trators to decide which party if any should 
bear the costs which they themselves have 
incurred in making this pelition. Reference 
to be returned to the Advocates of the 
arbitratora {o enable the arbitrators to 
proceed with the reference after a true copy 
is placed on the record. 

D. Application allowed. 





BOMBAY HIGH COURT 
Civil Revision Application No, 390 
of 1933 
July 4, 1934 
MURPHY, Acta. O. J. AND MACKLIN, J. 
KHANDESH LAXMI VILAS MILLS 
Co, LTD ,— APPLICANT 
rersus 
GRADUATE COAL CONCERN, 
J ALGAON—OPPONENT 


Civil Procedure Code (Act V of 1908), s. 152~ 
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| Inherent powerto vary or amend decrees or orders, 
The Court has inherent power to vary or amend 
its own decrees or orders, under s. 152, Civil Proce- 
dure Code, so asto carry out ita own meaning. 
Dr. Ambedkar (with him Messrs. W. B. 
Pradhan and G. S. Gupta), for the Appli- 
cant. | f 
Messrs. A. G. Desai and P. B. Gajendra- 


gadkar, for the Opponent. 


Judgment.—This is an application to 
revise an order of the First Class Sub- 
ordinate Judge of Jalgaon amending a 
decree in such a way asto bring the name 
of the ` applicant upon the decree as 
judgment-debtor. The applicant is a Com- 
pany known asthe Khandesh Laxmi Vilas 
Mills Company. They were sued by a 
concern known as the Graduate Coal 
Concern on a mortgage. A preliminary 
decree was passed on the mortgage, and 
the plaintiffs at a later stage applied, 
under Ex. 56, to have the decree made final. 
The decree was made final under Ex. 86. 
Then the Graduate Coal Concern applied in 
execution proceedings to have the property 
brought to sale. Notice of the execution 
proceedings was sent to the Khandesh 
Laxmi Vilas Company; but they put inan 
application alleging that the final decree 


was not binding upon them inasmuch as 


they had not been a party to that decree. 
This application was heard, and it was 
decided that the final decree was not 
binding upon the Khandesh Laxmi Vilas 
Company because it could not be said that 
the decree had been made final against the 
Company owing to the way in which the 
Company had been described. The Gradu- 
ate Coal Concern then asked for leave to 


amend their application, Ex. 26, and for | 


the decree to be amended by inserting the 
name of the Khandesh Laxmi Vilas 
Company in clear terms. Both the applica- 
tion for final decree and the final decree 
itself were accordingly amended. The 
Khandesh Laxmi Vilas Company has 
now applied in revision against those 
amendments. 

It is contended that the learned Sub- 
ordinate Judge had no jurisdiction to 
amend the final decree at that stage of the 
proceedings, since he was functus officio. 
Moreover, so it is said, the correct procedure 
would have been to appeal against the 
finding in the execution proceedings that 
the final decree was not binding upon the 
Khandesh Laxmi Vilas Mills Oompany. 
We do not agree. Under s. 152 of the Civil 
Procedure Code the Court has an inherent 
power to vary or amend its own decrees or 
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orders so as tocarry out its own meaning’ 
There is plenty of authority quoted*in 


LAXMIBAT 


support of this in Sir Dinshah Mulla’s Oivil 


Procedure Code, and it appears that the 
Subordinate Judge who heard the applica- 
tion for execution ought to have found that 
all that had happened was a mistake on 
the part of the ministerial servant of the 
Court in drawing up the decree. The dec- 


ree was apparently drawn up in the terms | 


of the interlocutory application, Ex. 56, for 
a final decree. Butit ought to have been 
drawn up according tothe final order of the 


Judge himself, which was to the effect that. 


there should be a final decree against the 
defendants; and it is customary, arid indeed 
obligatory, upon the ministerial servant of 
the Court who draws up decrees to take 
the names of the parties as they appear in 
the plaint. The applicant Company was 
correctly described in the plaint, and all 


that was necessary was for the final decree 


to be amended so as to givethe names of 


the defendants as they were described in. 
In effect what the learned 


the plaint. 
Subordinate Judge, whose action is not 
criticised, has done is to give effect to s. 152 
of the Civil Procedure Code, and to exercise 
his inherent powers of amending a decree 
in sucha way as to bring it into conformity 
with the meaning of the Osurt which 
ordered the decree to be passed. 


We see no reason to interfere, and we` 


discharge the Rule with costs. The stay 
application alsc be discharged with 
costs. 

D. Rule discharged. 
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BOMBAY HIGH COURT 
First Civil Appeal No. 1268 
of 1934 
July 9, 1934 
Moapuy. Acta. O. J. 
JAGANNATH RAVJI KONDKAR 
—APPRLLANT 
VErSUs 
LAXMIBAI ANANT LAXMAN 
KONDKAR— Opposite Party 
Court Fees Act (VII of 1870), Sch. II, Art. 17 


(vii)—Decree against defendant in personal capacity 
—Appeal on ground that decree against heir was in 


capacity of legal representative—Court-fees ray- 
able. 
A money decree was passed against a defendant 


personally and he appealed on the ground that his 
liability under the decree was only asan heir and 
legal representative and not personal : 

Held, that the memo,ofappeal could be stamped 
for court-fees under Art. 17 (vii) ofthe Court Fega 
Act, with a stamp of Rs, 15, 


~; 


- 
aa 
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Mr.T. N. 
lants. 

Mr. B; G. Rao, Assistant Government 
Pleader, for the Office. 

Judgment.—This is a referense under 
8. 5 ofthe Court Fees Act, the point for 
decision being whether the appeal in 
question has been properly valued in the 
following circumstances. 

The suit was for partition and posses- 
sion of a half share in certain property 
and for mesne profits. The mesne profits 
were determined at Rs. 15,910 and an order 
was made against the defendants for this 
amount. They do not dispute the amount 
in appeal, but only the fact that the order 


Walavatkar, for the Appel- 


-has been made against them personally, 


whereas being the heirs and legal repre- 
sentatives of the original defendant, they 
claim that this should not have been done 
and have stamped the appeal with 
Rs. 15 only worth of court-fee stamps 
under Art. 17 (vit) of the Court Fees Act, 
while inthe Taxing Officer's opinion it 
should have been stamped as for an appeal 
against a decree for Rs. 15,910. Mr. Wala- 
valkar for the applicant relied on the case 
of Radha Kishenv. Mehtab Mian (1). The 
reasoning there used was that where the 
objection was only to the manner in 
which the decree could be enforced, tax- 
ation would be under Art. 17 (viz) 
and reference was made to Har- 
charan Das v.Sukhraj Das, 62 Ind. Cas. 
979 (2), Rup Chand v. Fateh Chand 
(3) and Faiteh Chand v. Billas Rai (4). I 
have also been referred to Kesavarapy 
Ramakrishna Reddi v. Kotta Kota Reddi (5), 
Jugal Pershad Singh v. Parbhu Narain 
Jha (6), Madho Ray v. Bibi Mahbuwan 
Nisa (7), Aima Singh v. Nathu Mal (8) and 
Kachera v. Kharag Singh (9) at the hear- 


ing, by Mr. Walvalkar for the appellant 
T the Government Pleader for the 
O ffice. 


There is no ruling of this Court exactly 
onthe point, which really is, what is the 
value ofthe decree passed against the 
defendants personally as compared with 


(1) 90 Ind. Oas 629: 7 Lah. L J 364; A IR 1925 
Lah, 496. 

(2) 62 Ind. Cas, 979, 

(3) 11 Ind. Cas. 977; 33 A 705;8 A Ld 821, 

(4) 34 Ind. Oas 587; 96 PR 1916;61 P LR 1916; 
89 P WR1916;140P WR 1916. 

(5) 30 M 98; LM LT 311; 16M LJ 458, 

(6) 8 Ind. Cas, 1143; 37 O 914. 

(7) 98 Ind. Cas. 807; 5 Pat. 721; A I R 1927 Pat. 
46;8PLT 284, 

(8) 96 Ind Oas. 473; 7 Lah. 215; 8 Lah L J 319; 
A IR 1926 Lah. 408; 27 P L R412, 

(9) 7 Ind, Qas. 315; 33 A’20;7 A L J 842, 
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to obtain—a decree 
against the property in their hands as 
heirs and legal representatives of the 
deceased defendant. In some cases, say 
where the value of the property in the 
defendants’ handsas heirsis small, itis 
obvious that the appeal would be against 
the difference between their liability 
under the decree and such value; but 
where it is sufficient to meet the amount 
of the decree, it would come to the value 
of the extra remedy available toa decree- 
holder in the case of a decree which can 
be executed personally against the judg- 
ment-debtors. In this case the income 
from the land has been valued at well over 
Rs. 1,000 per annum, and it is obvious 
that the assets of deceased Ravji in his 
heirs’ hands are sufficient to enable the 
decree-holder to recover the full amount due 
to her out of them, so that in effect 
whatthe appeal is directed against is the 
decree being executed otherwise than out 
of deceased’s property. Such an appeal 
does not seem to me to fall under any 
other provisions of the Court Fees Act, and 
to be covered by Art. 17 (vit) of the 
Second Szhedule of the Court Fees Act ag 
being a case “where it is not possible to 
estimate at a money value the subject- 
matter in dispute, and which is not other- 
wise provided for by this Act.” l 

l accordingly hòld that the appeal should 
be stamped under this provision, 

D. Order accordingly. 


the one they seek 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 891 of 1930 
December 6, 1933 
YOUNG, J. 

Musammat BENT KUNWAR—PLaintire 
—APPELLANT 
VETSUS 
SHAH MOHAMMAD AHSAN ULLAH 
— DEFEN DanNT—RESPONDENT 


Agra Tenancy Act (II of 1901), s. 165 (1)— 
Co-sharer in a mahal—lesponsibility to other co- 
sharers for profits derived from plot in  abadi— 


When arises—Profits, tf divisible amo 
body of ere Dad, ee. WA 
A co-sharer inamahal occupies a house in 

po by tbe license of the other co-sharers, ree 
ong as he occupies only his correct share of the 
abadi, he would not be responsible to the other co- 
sharers for any profits. This might be otherwise if 
he was occupying a larger share in the abadi than 
he would be strictly entitled to. Where, however 
the co-sharer derives profits from his plot 
in the abadi, there is, no reason why he 
should not have to account for those profits 
ta the general body, and where, the plot of 


332 
Jand had yielded profits by the production of crops, 
there can be no reason why those profits should not 
bə divisible among tho general body of co-sharers, 
The mere fact that the profits are obtained from 
_the abadi area makes no difference in law. 

S.C. A. from a decision of the District 
Judge, Ghazipur, dated March 5, 1930, 

My. K. Verma, for the Appellant. 

Mr. Shah Zamir Alam, for the Respond- 
ent. 

Judgment.—This is a second appeal 
from the decision of the learned District 
Judge ofGhazipur. The plaintiff brought 
an action for recovery of her share of profits 
of a mahal under the old Tenancy Act. The 
Revenue Court decreed the suit. The lower 
Appellate Court has dismissed the suit. 
(8. The dispute concerned a plot of land in 
the abadi of thevillage. The plaintiff and 
ihe defendant are co-sharers in the mahal. 
The defendant had a house inthe abadi in 
which he lived. In the years 1330, 1331 
and 1333 
appeared, the land was cultivated by the 
defendant through some sub-tenants. The 
lower Courts have found that the plaintiff's 
share of the profits for the three years, 
if recoverable, amounted to Rs. 22 odd. 
The lower Appellate Court came to the 
conclusion that as this was abadi land and 
the plot had been used .for a house by the 
defendant, the profits arising in these three 
years would not be divisible among the 
general body of co-sharers. 

In my opinion, the lower Appellate Court 
is wrong in law. Section 165 (1) of the Act 
of 190], says that a c3-sharer may sue 
another co-sharer for settlement of accounts 
and for his share of profits of a mahal or 
any part thereof. A co-sharer in a mahal 
occupies a house in the abadi by the license 
of the other co-sharers, and so long as he 
occupies only his correct share of the abadi, 
he would not be responsible tothe other 
co-sharers for any profits. This might be 
otherwise if he was occupying a larger 
share inthe abadi than he would be strictly 
entitled to. Where, however, the co-sharer 
derives profits from his plot in the 
abadi, there is, in my opinion, no reason 
why he should not have to account ‘for 
those profits to the general body, and where, 
asin this case, the plot of land had yielded 
profits by the production of crops, there 
can be no reason why those profits should 
not be divisible among the general body 
of co-sharers. The mere factthat the profits 
are obtained from the abadi area makes 
no difference in law. It may well be that 
even if there was a house onthe plot and 
the co-sharerobtained profits by letting 
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that house to a tenant, those profits would 
also be divisible among the general body. 

In this view of the matter the appeal 
must be allowed. The decree of the lower 
Appellate Court is set aside and that of 
the trial Court restored. 
will have her costs throughout. As this 
appears to be a point on which there is no 
authority, leave is allowed to appeal in 
letters patent. 

N. Appeal allowed. 
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BOMBAY HIGH COURT 
Appeal from Order No. 52 of 1932 
July 11, 19314 
Murray, Aote. O. J. AND MACKLIN, J. 
SHIDGOUDA BASVANTGOUDA PATIL 
AND OTHERS— DEPENDANTS— APPELLANTS 
Versus 
BHIMGOUDA APPAYA PATIL AND 
OTHERS —PLAINTIFFS—RESPONDENTS 
Civil Procedure Code (Act V of 1903, Sch. IT, 
para; 15 (1)—Award—Refusıl to file—Appeal, if 
ies 
No appeal lies from an order refusing to filean award 
under para. 15 of Sch. IT, Oivil Procedure Uode. 


A. froman order passed by ihe First 
Class Subordinate Judge, at Belgaum, in an 
application in Suit No. 393 of 1928. 

Mr, H. B. Gumaste, for the Appellants. 

Mr. P. V. Kane, for the Respondents. 

Judgment.—This appeal arises out of 
an order passed by the First Class Subordi- 
nate Judge of Belgaum in connection with 
an arbitration award. The appeal pur- 
ports to be under s. 104 (1) (a) of the 
Civil Procedure Code against “an order 
superseding an arbitration where the 
award has not been completed within the 
period allowed by the Court.” The plaintiff 
in the suit had sued for possession of his 
alleged one-third share in the suit property 
and for having his share divided by 
metes and bounds, and for other 
Arbitrators were appointed to go into the 
matter, and it was directed that their 
award should be madeonor before July 
20,1931. Two days before the time fixed 
for the expiry cf the award, (i.e. on 
July 18, 1931), they applied for an ex- 
tension of time onthe main ground that 
it was difficult to divide the land during 
the rains. The time was accordingly 
extended to July 31. Ona July 31 two of 
the arbitrators applied for a further month’s 


time for completing the award, and they ~ 


said thatthe shares had been settled but 
that the work of actual division still re- 


The appellant | 


reliefs, ` 


“> 
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mained tobe done. Time was accordingly 
extended till August 18. On August 13, 
- one of ihe arbitrators told the Court that 
a difficulty had arisen in that the defend- 
ant was anwilliag to give possession, and 
asked the Gourt to pass such orders as it 
pleased. The Court asked the parties to 
State whether they required notices to be 
w~“ Served ini accordance with para. 5 of 
Sch. Il of the Civil Procedure Code, and 
granted ti 1e for that purpose till August 
20. On August 20, defendant No. 1 ap- 
plied to the Court to send the case tothe 
remaining ! five arbitrators (that is, the 
arbitrators'who had not taken part in the 
application of August 13). Bit the 
other parties said that they were not wil- 
ling to havethe matters decided by those 
arbitrators, and they asked the Court to 
try the suit. The Court accordingly wrote 
the words,, “Fix for hearing’; and that 
order was'dated the same day, August 
20. On September 30, defendant No.1 
alleged that an award had been actually 
made concerning the shares of the parties, 
and asked that a decree should be passed 
in terms of that award. He produced the 
~ so-called award in Court, and it was 
considered: by the learned Subordinate 
Judge. It isthe order, dated March 14, 
1932, which was finally passed upon this 
application of defendant No. 1, that is 
the subject of the present appeal: In it 


the Court held that the award 
produced; by defendant No. 1 was 
not an award at all, and it, there- 
fore, ordered that the suit should 


be fixed for hearing, 

A preliminary point has been taken in 
this appeal by the plaintiff-respondent on 
the ground that no appeal lies. The 
ground of the objection is that if there was 
in fact an order of supersession of the 
arbitration proceedings within the mean- 
ingof s. 104 (1) (a), then the only 
order in. the proceedings which can 
~be described as such is the order “Fix 
for heating,” dated August 20, and that 
order is nowout of time. It is further 
contended that the order against which 
this appeal purports to be made, that is to 
say, the order of March 14, 1932, is in effect 
an order! refusing to file an award under 
para. 19 of Sch. II of the Civil Procedure 
Code, and is not appealable. We accept 
these contentions. . 
.- It is contended for the appellants that the 
order against which this appeal has been 
brought is really an order of supersession. 
The i mi is that if the proceedings 
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which ended cn March 14,1932, were not 
in connection with an order of supersession, 
then the issues wouldhave been differently 
framed. Those issues a1e:— 

(1) Whether the writing produced with Ex. £g 
ig Dr an ‘award’ within tbe meaning of Sch. H, 
E. f 

(2) Whether the persons who made it have ‘caused 
it to be filed in Court‘ as required by the above pro- 
vision ? 

(3) Whether the arbitrators remained competent 
in view of the order below Iizs.6l and 62? 

The argument amounts to this, that if 
the order passed in the words “Fix for 
hearing” onAugust 20 was intended to 
be anorder superseding the arbitration 
on the ground thatthe award had not been 
completed within the time fixed, then these 
issues would not have arisen at all. But 
it appears to us from reading the judg- 
ment which led tothe order of March 14, 
1932, that the order was quite clearly 
intended to be an order refusing to file an 
award and was passed under para. 15 of 
Sch. Ifas an order ‘‘otherwise invalid” 
within the meaning of para. 19 (1) (c). 
The grounds for the order were that there 
was in fact nofinal awardat all on July 
10, 1931—the date given tothe paper pro- 
duced by defendant No.1 with a request 
that a decree should be passed upon that 
paper. Clearly the intention of the learn- 
ed Subordinate Judge was not to super- 
sede the arbitration proceedings by his 
order of March 14, 1932, but to refuse to 
file an award on the ground that 
there was no award to file. Such an 
order is not appealable at this stage. The 
only order remaining is the order of 
August 20, 1931; and an appeal against 
that order—assuming it to fall under s. 104 
(1) (a)—is now out of time. 

For these reasons we hold that no appeal 
now lies, and we dismiss the appeal with 
costs, 

D. Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeal No. 182-B of 1932 
October 25, 1931 
Bosnr, A.J. ©, 
MADHODAS HIRALAL ANDANOTHER 
—Derrenpants Nos. 4 AND 5—APPELLANTS 
< VETSUS 
GANGABAI AND OTHERS— PLAINTIFFS AND 
Derenpants Nos. 1 ro 3—RESPONDENTS 
Hindu Law—Debts—Decree against some members 
of joint family—Hvidence, whether can be given in 
subsequent suitto prove that judgment-debtore were 
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sued in representative capacity and for family debts. 

Where a decree is obtained against some mem- 
bers of a joint family it can be proved by 
evidence in a subsequent suit other than the 
proceedings in the previous suit, that the judg- 
ment-debtors were sued in a representative 
capacity for debts which bound thefamily. Bhagwan 
v. Ramdayat (1), explained, Lingangowda Dod v. 
Basangowda Bistangowda Patil (3), Sheo Shankar 
Ram v. Jaddo Kunwar (5) and Bussessur Lall Sahoo 
v. Luchmessur Singh (6), relied on, 

S. C. A. from the decision of the Addi- 
tional District Judge, Akola, dated April 
8, 1932. 

Mr. W. B. Pendharkar, for the Appel- 
lants. 

Mr. V. K. Rajwade, 
ents. 

Judgment.—The suit is for possession 
of a one-third share in Suit Nos. 34 and 
38, and for the mesne profits appertain- 
ing to it for the years 1928-29 and 1929- 
30. It is admitted by both sides that 
the original owners of the fields were 
three brothers, Fakira, Baliram and Sheo- 
ram, who are defendants Nos.1,2 and3 in 
this - case. One Rambux got a simple 
money decree against Fakira and Baliram 
in Civil Suit No. 175 of 1917. The third 
brother,j Sheoram, was not a party to 
that suit. In May 1919 the fields were 
auctioned in execution and purchased by 
one Bhagirathi. On June 20, 1919, Bha- 
girathi sold them to the decree-holder, 
Rambux, who is also the father-in-law of 
the plaintiff. Rambux died in 1928 leav- 
ing ason and a widow. A dispute then 
arose between these three which was 
compromised, the plaintiff being given 
the fields in suit. That is the title under 
which the plaintiff claims. It has been 


for the Respond- 


upheld by the lower Courts and. is not 
challenged here so far asthe facts are 
concerned. 


The contesting defendants before me are 
the fourth and fifth, Madhodas and 
Bajrang, who appear as appellants here, 
‘They claim through defendant No. 3, 
Sheoram, who sold his one-third share in 
the fields tothem on January 17, 1927. 
So their title is bound up with his. The 
plaintiff's contention is that defendants 
Nos. 1 and 2 were sued in a representative 
capacity as managers of the family con- 
sisting of them and their brother, Sheoram. 
Consequently, Sheoram’s rights were deter- 
mined by the decree and sale in Civil 
Suit No. 175 of 1917. So when he sold to 
defendants Nos. 4 and5 on January 17, 
1927, he had no rights left which he could 
transfer. A plea of estoppel is also raised 
bythe plaintiff. It arises in this way. On 
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June &, 1919, Rambux leased these fields 
to all three brothers for one year under 
Ex. P-5. It is contended that this estops 
Sheoram from questioning Rambux’s title. 
It is also pleaded that Rambux gave 
these fields to Sheoram on batai cultiva- 
tion on April 22, 1925, by Ex. P-6, and 
that this also operates as estoppel. I may 
say at once that no 
arises. The only estoppel which could 
have arisen would have been under s. 116, 
Evidence Act. But that arises only during 
the continuance of the tenancy. Both the 
lease and the agreement for batai culti- 
vation expired before the suit. So s. 116 
cannot apply. Apart from that, so fact 
has been pleaded showing how Rambux 
was led to alter his possession by any act 
or representation of Sheoram. The plea of 
estoppel fails. 

As far asthe other point is concerned 
no copy of the decree in Civil Suit No.175 
of 1917 has been filed in this case, nor 
hasa copy of the plaint, or any of the 
other proceedings. It is, however, admitted 
before me that the decree does not indicate 
that defendants Nos, 1 and 2 were sued in 
a representative capacity. The argument 
is that that is immaterial. It is enough if 
itis shown that they were managers of the 
family, and that the debt wasa famftly 
debt. Once that is done, itis contended, 
the presumption will be that the person 
sued represented the family in that suit, 
and the burden will then shift to the other 
side to rebut it. Tbematter has recently 
been considered in Bhagwan v. Ramdayal 
(1). Staples, A.J. O., holds: | 

“As a general proposition I would hold that a 
decree against a manager of a joint family is 
binding on other membersofthe family, who are 
not parties to the suit, in respect of debts incurred 
by the manager ifthe manager is sued in his re- 
presentative capacity as manager of the family, but 
that there must be something on the record to show 
that he is sued as manager and not merely in his 
personal capacity, and that a decree against the 


manager in his personal capacity will not bind 
other members of the family, who are not parties to 


question of estoppel . 


“sg 


the suit, even in respect of debts incurred for family ~ 


purposes,” 

The inquiry is, therefore, narrowed 
down to this. Can it beshown by evi- 
dence other than the proceedings in the 
previous suit that the manager represented 
the family inthe previous suit? I agree. 
Staples, A. J. C., has not decided this 
polnt in the ruling quoted, though he has 
decided the other point., In his case there 


was no evidence whatever to show that the. 


(1) 148 Ind. Oas. 768; A I R 1934 Nag. 88; 30 NL 
R 248; 6 RN 202, l 


ow 
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manager had been sued in a representative 
capacity. He indicated that this might 
have been proved by filing a copy of the 
plaint or other proceedings in the former 
sult, but he does not say it is the only 
way. In my opinion, the question has 
been settled by their Lordships of the 
Privy Council. In Daulat Ram v. Mehr 
Chand (2), a mortgage decree was obtained 
against two members of a joint Hindu 
family. The property was sold in due 
course and purchased by the decree-holder 
himself. The remaining members of the 
family then denied his right and title so 
far as their interests were concerned. The 
decree-holder, therefore, brought a second 
suit against them for a declaration that he 
had purchased the entire interests of the 
family in the property decreed, including 
‘the interests of those who were not parties 
to the suit. He offered to prove this by 
adducing evidence in support of his 
allegations, The defendants objected, and 
the Courts in India upheld their objection, 
holding that any evidence that travelled 
beyond the record of the previous case was 
inadmissible. 

They, therefore, dismissed the suit on 
the ground that there was nothing on the 
face ofthe recordin the previous suit to 
show that the defendants in the second 
suit were liable. Their Lordships of the 
Privy Council overruled this and decreed 
the plaintiff's claim because he had been 
shut out by the actionof the defendants 
from adducing evidence, which in their 
Lordships’ opinion, was relevant to prove 
his case. They assumed that if it had 
been adduced it would have supported 
him. It would be impossible to obtain a 
more emphatic decision. The same prin- 
ciple appears to be indicated in Lingangow- 
da Dod v. Basangowda Bistangowda Patil 
(3), Khiarajmal v. Daim (4), and Sheo 
Shankar Kam v.Jaddo Kunwar (5). In 
Bissessur Lall Sahoov. Luchmessur Singh 
Lordships appear to g> the 
length of saying that, once it is proved 
PO 15070; 1 PR1888;14 I A187; 5 Sar. 84 


(3) 101 Ind. Cas. 44; AIR1927 PO 53:541 A 
122, 51 B 450; 52M LJ 472; 25 AL J319:4 OW 
N 424, (1927) M W N 352; 29 Bom. L R818; 25 L W 
169; 45 OLJ 504:8 PLT 462 (PO). 
A 
L 


(4) 32 O 296; 32 I A 23; 8 Sar. 734;9 OWN 201; 
2A LJ71; 7 Bom LR1;1CL J 584 (PC), 

(5) 21 Ind. Oas. 504; A IR 1914 PO136;411A 
216: 35 A 383; 18 O W N 968; 16ML T 175; (1914) 


=-M W N 593; 1 LW 645; 200L J 282; 12AL J 


1173; 16 Bom. L R 810 (P O). 
(6) 6 I A 233;5 C L R477; 4 Sar. 76; 3Suther 
686 (P 0). 
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that the family is joint it will be assumed, ın 
the absence of evidence to;the contrary, that 
the person sued was sued asa representative 
of the family, and that the debt for which 
he was sued was a family debt. This 
appears to conflict with the ratio decidendi 
in Bhagwan v. Ramdayal (1). However, 
it is not necessary forme to decide here 
whether their Lordships go as far as that. 
Their decisions are certainly enough to 
negative the claim that unless it appears 
fromtherecord of the previous suit that 
it was against a member, or members of 
the family, in a representative capacity, 
the other members are not bound. 

I, therefore, hold that it can be proved 
by evidence in this suit, other than the 
proceedings in the previous suit, that 
defendants Nos. 1 and 2 were sued in a 
representative capacity for debts which 
bound the family. That being so, it follows 


that the plaintiff's claim must succeed, 
for the lower Courts have found on the 
evidence that defendants Nos. 1 and 2? 


represented the entire family in the 
previous ` suit, including Sheoram, and 
that the debts were incurred by the first 
two defendants as managers of the 
family for purposes binding on it. This 
being second appealthat decision on the 
facts must stand. The appeal is dismissed 
with costs. 

D. Appeal dismissed, 


BOMBAY HIGH COURT 
Civil Application No, 245 of 1934 
July 18, 1934 
Murray, Acra. O. J. AND Maoxutn, J. 
GOVERNMENT PLEADER, 
BOMBAY—APPLIOANT 


VETSUS 
RAMANLAL JETHALAL SHAH 
—OPPONENT. 


Bombay Pleaders Act (XVII of 1920), s. 25— 


Acerin brief on both sides—Professional miscon- 
uct 


Where a Pleader presents a vakalatnama on behalf 
of an accused and on his behalf argues an applica- 
tion for bail, and atthe hearing he presents another 
vakalatnama on behalf of the complainant but when 
the facts are brought to his notice, applies for the 
withdrawal of the second vakalatnama, the Pleader is 


guilty of professional misconduct and should be 
severely reprimanded. 
Mr. B. G. Rao, Assistant Government 


Plerder, for the Applicant. 

Messrs. G. N. Thakor (with him Mr. M. H. 
Vakil), for the Opponent. 

Macklin, J—This is an application by 
the Government Pleader under s. 25 of the 
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Bombay Pleaders Act made as a result of 
two applications to the District Judge of 
Kaira against Mr. Ramanlal Jethalal Shab. 
The allegations against the pleader are 
three. The first is that in an application tc 


the Sub-Divisional Magistrate purporting 


to be under s. 100 of the Criminal Procedure 
Code, he suppressed the fact that in a pre- 
vious order made by the District Magistrate 
in respect of the same person, (whose release 
was desired) the District Magistrate had 
ordered that Gomti was at liberty to go or 
stay as she wished, and also that in the 
same application he suppressed the fact 
that his own client was primarily responsi- 
ble for this girl being detained at the 
ashram, and suggested, on the contrary, 
that other persons were responsible for it. 
The second charge against him’ is that in 
respect ofthe same case as the one just 
mentioned he made an application to the 
Sub-Divisional Magistrate for a transfer of 
the case without disclosing the fact that 
only a fortnight before, an application for 
transfer had been made to the District 
Magistrate and had been refused. The 
third charge is that, having on two oc- 
easions filed a vakalatnama on behalf of 
four persons accused in a criminal case, 
at a later stage, when the matter came on 
for hearing, he accepted a vakalatnama 
from the complainant in the case. The 
District Judge has held all the charges 
proved, and has referred the matter for 
ourorders. We donot think that the first 
two charges are proved, but we hold that 
the last charge is proved. 


I take first the charge with reference to 
the application to the Sub-Divisional 
Magistrate under s. 100 of the Criminal 
Procedure Code. This was in respect ofa 
case under s. 498 of the Indian Penal Code 
and related toa woman named Mani, aged 
twenty, who was claimed by one Shiva 
Mathur and also by Lallu Mulji as his wife. 
The matter appearstohave begun with an 
application unders. 100 by Shiva Mathur. 
On that application the District Magistrate 
ordered, on June 19, 1933, that Mani should 
be restored to her husband Shiva. Shiva 
then took her away and detained her. 
Thereupon the next day Lallu Mulji told 
the District Magistrate what had happened 
and himself claimed Mani for his wife. 
The District Magistrate then ordered the 
production of Mani before himself. On 
June 21, Mani made a statement in which 
she denied that she was Shiva’s wife and 
alleged that he had outraged her. There- 
upon on the same day the District Magistrate 
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passed an order directing that Mani should 
be permitted to stay at a certain ashram 
at Shiva’s expense, The wording of the 
order is not very clear. It was probably 
intended to be taken as an order that Mani 
should stay atthe ashram; but it appears 
rather in the form of a permission or advice 
that she would be well advised to stay at 
the ashram. In any case, if she did stay, 
it was to be at Shiva'’s expense. This order 
purports to have been passed pending the 
disposal of the case under s. 498. “On 
August 7, the District Magistrate modified 
his earlier order or direction, since there 
appeared to be no prospects of the case 
under s. 498being quickly finished. On 
that day he passed an order in the following 
terms: — 

“I see no point now in Bai Mani residing at the 

ashram, In amplification of my order dated June 21 
setting Bai Maniatliberty I do not insist on the 
latter clause of my above order being adhered to and 
adopted. I leave it to the option of Bai.Mani to 
leave the ashram whenever she likes and to go and 
stay wherever she likes”. 
That order is dated August 7, 1933. On 
August ll an application by Shiva was 
draited by his pleader, the opponent in this 
case, and was presented to the Sub- 
Divisional Magistrate three days later, on 
August 14. The material parts of that 
application are these: — 

In para, 1 the applicant says:— : 

“The Collector of Kaira has passed anorder on the 
date August 7, 1933, to set at liberty my wife Bai 
Mani who was staying in the Nadiad Anath Ashram. 
Notwithstanding the said order Bai Mani is still 
a in the Nadiad Anath Ashram against her 
will". 

Then in para. 4 he again says:— 

“The Collector has passed an order on the date 
August 7, 1933, to set at liberty Bai Mani. Moreover, 
the lady also does not seem inclined to stay in the 
Nadiad Anath Ashram, Notwithstanding} that, Bai 
Mani has been kept in the Nadiad Anath Ashram,” 

Then in para. 6:— 

“Bai Maniis entitled to go wherever she likes. 
Still by keeping the lady inthe Anath Ashram her 
freedom has been restricted. It appears that the 
Jady desires to go anywhere she likes. Therefore by 
locking her up in the ashram the purpose of the law 
is not served," 


aah 


on 3 
Te: 


The applicant then says that when a copy - 


of the Collector's order is ready it will be 
furnished tothe Sub-Divisional Magistrate. 
On this application the District Judge says:— 

“The application suppressed firstly the fact that the- 


District Magistrate had left itto the option of Mani to -. 
continue to stay onin the ashram if she wanted to do . 


so, and secondly the fact that the applicant himself was 
responsible for her inability to leave the ashram, and 
suggested falsely thateither the ashram authorities 
or some person other than the applicant himself 
were not allowing her to leave the 
elsewhere," 

There isthus an alleged suppressio veri 


and suggestio falst, 


ashram and go— 
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But, we find it difficult to hold the charge 
proved against the opponent. As regards 
the suggestio falsi the application says that 
the Collector's order sets Mani at liberty, 
thereby implying that Mani would have 
gone if it had been in her power to do so. 
But the District Magistrate’s order really 
goes further than this, It says that Mani is 
free to go or stay as she likes. There is a 
distinction between the two: But it isa 
subtle distinction, and in our opinion it is 
too subtle for us to be able to hold conclu- 
sively that in this respect the opponent had 
the deliberate intention of misleading the 
Court. 

As regards the suppression of the alleged 
fact that it was the opponent’s client himself 
who was responsible for Mani not being able 
to leave the ashram, itis a fact that there 
is reason to believe that the opponent some 


- two months before must have known what 


was going on, and therefore that his client 
was responsible for the restricted movements 
on the part of Bai Mani; but we do not 
think it possible to hold conclusively that 
he was aware of thefact—if indeed it is a 
fact that his client on the date of this 


. application in August as distinct from June, 


was restraining his wife’s movements. For 
these reasons we hold this particular charge 
not proved. 

The second charge is in respect of an 
application te the Sub-Divisional Magis- 
trate for.atransfer cf thissame case. On 
August 7, the District Magistrate had trans- 
ferred the case from a Second Class 
Magistrate to a First Class Magistrate. 
This apparently was done on the technical 
ground that the Second Olass Magistrate 


. was not empowered to try all the charges. 


On August 19, an application for transfer 
was presented to the District Magistrate, 
Ex. 24, upon the ground that if the 


_ applicant had to go to Borsad for the case 


he would be in danger of his life, and 


_ moreover, that as the opponents were influen- 


. continued at Borsad. 


è 
e 


tial people, they would be in a position to 
influence the conduct of the case if it were 
This application 
was rejected on August 30 on the ground 
that the reasons put forward by the ap- 


‘plicant were not substantial. . On Sep- 


tember 5, the opponent on behalf of his client. 
Shiva, made an application to the Sub- 
Divisional Magistrate in which neither of 
these previous applications for transfer. was 
mentioned. The present charge is concern- 
ed with his failure to mention the applica- 


tion for transfer made on August 19 and 


: phe rejection of it on August 30, 


Lod—n43 & 44 
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On this point the caseof the opponent is 
that he had noidea that the application of 
August 19 had ever been presented at all, 
and that he did not hearthatit had been 
This explanation 
has been disbelieved by the learned District 
Judge, because he thought it highly 
improbable that the opponent's client would 
have applied on hisown account to have the 
mattertransferred without informing his 
pleader, or that be would have gone to 
another pleader for that purpose. It does 
indeed seem improbable that he should have 
done so; but nevertheless the opponent 
definitely says that he was never informed 
of this, and it may be that his client would 
not have cared to mention the rejection of 
his application to his pleader fearing that 
hispleader would insist upon mentioning 
it inhis application to the Sub-Divisional 
Magistrate even at the risk of having that 
application to the Sub-Divisional Magis- 
trate rejected. But, asit turned out, it was 
rejected because the Sub-Divisional Magis- 
trate already knew of the application of 
August 7. It would have been better for 
the pleader to mention the application of 
August 7, although in point of fact the 
grounds upon which he applied for a transfer 
of the case on September 5 were different 
from those on which the transfer applica- 
tion of August 7 was made, Nevertheless, 
we are not prepared to reject his explana- 
tion; itis possible that it may be a true 
explanation, and as these matters are in the 
nature of criminal proceedings, it is neces- 
sary that every charge should be proved 
beyond all reasonable doubt. 

The third charge is that, having accepted 
a vakalatnama for the accused, the op- 
ponent subsequently accepted and presented 
a vakalatnama for the complainant, (or 
rather for the person who was primarily in- 
terested inthe prosecution). It appears that 
before the matter actually came to be tried, 
the opponent received a vakalutnama in 
general terms and presented this vakualat- 
nama with an application for bail. The 
case eventually came on for hearing before 
another Magistrate, and onseveral hearings 
the opponent was not present. But later 
on when, he was engaged in that Oourt on 
another case of his own, and after the 
conclusion of that case the present case was 
called upon for hearing, he received a 
vakalatnama from the so-called complain- 
ant and at once presented it to the Magis- 
trate. His attention, according to the 
opponent himself, was then drawn to the 
fact that he had already appeared in the 
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case on behalf of the accused and that 
he could not possibly appear now on behalf 
of the complainant, Thereupcn, (again 
according to the opponent), he asked the 
Magistrate to permit him to withdraw and 
to take back his vakalatnama. Whatever 
may bethe details of what happened, it 
is a fact, so far as can be ascertained, that 
he really did not actually conduct the 
case for the complainant, or take any 
action on the complainant's vakalatnama. 
The opponent says that his conduct was 
due purely toa mistake and that he had 
entirely forgotten that he had appeared 
already on behalf of the accused in respect 
of the bail application. In this connection 
it is worth while noticing what he says. 
He says that the petition-writer kept with 
him a stock of blank forms of vakalatnama 
belonging to the opponent, and that the 
complainant in the case came to the 
petition-writer and the  petition-writer 
thereupon filled in the blank spaces in the 
form of the vakalatnama and handed it 
into the opponent as coming from the 
complainant. This clearly discloses a most 
undesirable state of affairs; but 
as this state of affairs forms no part 
of the charge against the opponent, no more 
need be said aboutit here. Accepting it 
as true, the explanation at the best comes 
to this, that the opponent was grossly negli- 
gent in accepting a vakalaitnama on behalf 
ofthe side opposite to the one for which 
he.had already accepted a rakalatnama. 
When he accepted that takalainama, the 
accused for whom he appeared in the 
bail application must have been in Court, 
and in any case their names would have 
been read out; and if he had exercised 
ordinary diligence, he would at once have 
known that the names of the accused were 
the names of the persons for whom he 
had already appeared for bail. If itis a 
fact that he did not know these persons 
already, then his ignorance was due tothe 
unfortunate system of getting briefs which 
he had adopted. Whatever the truth of 
the matter, it is clear that his con- 
duct amounts to gross negligence and in 
our opinion is deserving of a severe re- 
primand. 

We reprimand him accordingly and 
direct that he pay the costs of this ap- 
plication. 

Murphy, Actg. C. J.—I wish to adda 
little to what has been said by my learned 
brother. The charges against the opponent 
are that in two cases, facts, which should 
have been mentioned in applications for 
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which Mr. Ramanlal was . responsible, 
were suppressed from the knowledge of 
the Courts to which they were made, 
because they were considered disadvant- 
geons to the request which was then 
being made, and in the other of them 
the application also contained suggestions 
which were false, In the last charge against 
the accused he has been found guilty, 
by the learned District Judge, of having 
accepted a brief from each of the two 
sides. 

My learned brother has dealt with the 
merits of the several charges. One 
general remark which may be made to the 
charges Nos. 1 and 2 is that In each case 
Mr. Shah having failed in one Court 
resorted to a second one of co-ordinate 
jurisdiction in which to repeat his ap- 
plication. This is, of course, perfectly 
lega), and the charge is not that he should 
not have done so, but that,’ if he did, 
he should at least have been frank 
with the second Court to which he applied, 
and have correctly recited the facts before 
he came to that Court. It is clear that 
in these two cases this requirement was 
not observed. What.was omitted to be 
stated in the application under s. 100 of 
the Criminal Procedure Code, is explicable 
on the ground of clumsy drafting by an 
inexperienced pleader, and we have ac- 
cepted this explanation. On the second 
charge, the explanation is ignorance of 
what his-client had meanwhile been doing. 
This explanation is possible, because the 
transfer application to the District Magis- 
trate does not appear to be in Mr. Shah's 
hand, and he does not seem to have 
acted in it. Mr. Shah’s client, Shiva 
Mathur, was unfortunately not examined, 
and we do not know exactly what hap- 
pened, It is possible, therefore, that 
Mr. Shah’s explanation is true, though it 
is difficult to imagine that his client acted 
without his advice in the matter. 

On the last charge there is no doubt 
that Mr. Shah was engaged asa pleader 
by four persons against whom a criminal 
complaint was expected, and that he 
afterwards accepted a brief for the pro- 
secution. It has been argued by Mr. Thakor 
that Mr. Shah was only engaged’ in a 
bail application, and did not appear in 
the case, but all that is necessary is that 
he should agree to do so and since he 
put in a vakalatnama, it must be con- 
cluded that he accepted a retainer within 
s. ll of the Act. Mr. Shah's explanation 
was that he had left vakalatnama forms 
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“ready with a petition writer Ramanlal 
Bhailal, and that just before the case was 
called, Ramanlal handed him one duly 
filled in, which he accepted and so ap- 
peared for the complainant. Immediately 
after, he says, Mr. Hiralal for the other 
side drew his attention to the fact that 
he had already appeared for the defence, 
whereupon he withdrew. We find it very 
difficult to accept this explanation and we 
feel strongly that the arrangement he has 
disclosed with the petition-writer at Matar 
i8 most objectionable. At the best Mr. 
Shah's explanation amounts to carrying 
on his work without due care and attention 
or in other words with gross carelessness. 
But we feel that there was more in it than 
that, and that Mr. Shah is guilty of 
professional misconduct. I agree, there- 
fore, with the severe reprimand which 
has been pronounced by my learned 
brother. 
D. Order accordingly. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Miséellaneous Civil Appeal No. 456 of 1926 
October 6, 1934 
Loso, A. dJ. C. 
Mzssrs. HASSASING TAHILSING, Firu— 
JUDHMENT-DEBTOKS— RESPONDENT No. 1 
versus : 
Mzssrs. NOORBHOY JAFFERJI, Figm— 

JÌ UDGMENT- DEBTOR — RESPONDENT No. 2. 

Civil Procedure Code (Act V of 1903), 0. XXI, 
T. 50 (2)—Leave to execute decree—Application for, 
leave is not barred so long as decree is alive. 

An application under O. XXI, r. 50 (2), Civil 
Procedure Code, for leave to execute a decresis not 
barred so long asthe decree sought to be executed 
is alive. Bombay Company, Limited, Karachi v. 
Kahan Singh (2) and Bhagvan Manaji v. Hiraji 
Premaji (3), followed. 

Mr. Suganlal Hassanand, for the Judg- 
ment-Creditors. 

Order.—This is an application under 
O. XXI, r. 50, cl. (2), Civil Procedure Code, 
for leave to execute the decree in J. 
Misc. No. 458 of 1926, against Ghulamali 
Noorbhoy and Adamji Noorbhoy as being 
partners inthe firm of respondents No. 2. 
Ghulamali Noorbhoy and Adamji Noorbhoy 
have been duly served with notice of this 
application and have not appeared. Kes- 
pondents No.1, the applicants, have filed 
an affidavit of Menghraj Virbhandas, the 
managing partner,in support of the ap- 
plication. The affidavit states that Ghulam- 
ali Noorbhoy and Adamji Noorbhoy were 
partners in the firm of Noorbhoy Jafferji at 
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the tims of the accrual of the cause of 


action. 

This matter came up before Rupchand, 
A. J. O., on May 14, 1934, when the learned 
Judge, referring toa judgment given by 
hin in Suit No. 184 of 1919, called upon 
Mr. Suganlal for Respondents No. 1 to 
show how the application under O. XXI, 
r. 50(2) was in time. Rupchand, A. J. O. 
in hisjudgmentin Suit No, 184 of 1919 
referred to above and dated November 6, 
1929, hasheld that an application under 
O. XXI, r. 50, cl. (2), Civil Procedure Code, 
falls within the purview of Art. 181 
and not Art. 182, sch. I, Limitation Act. 
He states:— 

“Now it is well settled that an application falling 
within Art. 181, Limitation Act, must be made within 
three years commencing from the date when the 
right to apply accrues, that is to say, from the date 
on which the relief which the applicant seeks is 
available to him: Hari Mohan Dalal v. Parmeshwar 
Shahu (1). The leave which the applicant now seeks, 
viz., leave to execute the decree against the minor 
was without doubt available to the judgment-creditors 
in whose shoes the applicant has stepped on the dats 
on which deeree was passed. for their own 
purposes, whether itbe with the object of avoiding 
the trouble ofprovingthat Vassumal was a partner 
in the firm of the defendants or because the 
judgment-creditors were under the impression that 
Vassumal having died before thedecree, they had 
noremedy against his estate or for any reason 
whatsoever, the judgment-creditors failed to apply 
forleave within the period of three, years from the 
date of the decree, it isnot now open to them or 
tothe assignee to present the present application- 
I, therefore, hold that the present application is 
statute barred and that therefore, the applicant 
is not in a position to prove to the Court the fact 
that Vassumal wasa partner in the firm of the 
defendants so as to enable him toapply for execution 
of the decree as against his estate.” 

In the course of his judgment the learned 
Judge has stated:— 

“My attention has not beendrawn to any decided 
case on the point and so far as I am able to ascertain, 
it appears to be res integra,” , 

On May 14, Mr. Suganlal asked for time 
to consider the legal point raised by the 
learned Judge. He has done so and has 
to-day referred me to two cases on the 
point which make it clearthat the matter 
which Rupchand, A. J.C. in November 
1929, described as res integra is no longer 
so. In the case of Bombay Company, 
Limited, Karachi v. Kahan Singh (2), a 
Bench ofthe Lahore High Court has held 
that an application under O. XXI, r. 50, 
cl. (2) Civil Procedure Code, may be filed 
at any timeso long as the decree sought, 


(1) 117 Ind. Gas. 543; A I R 1928 Oal. 646; 320 


W N 971; [LT 40 Oal. 178; 56 061. 

(2) 134 Ind. Cas. 1026; AIR 1931 Lah, 736; Ind. 
Rul. (1931) Lah. 1026; 13 Lah, 327;32 P L R 
59 
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to be executed isalive. In the course of 
his judgment Addison, J., states: — 

“Thava no hesitation in holding that such an 
application is anapplication in execution and that 
itcan be made at any time during which the 
decree remains capable of being -executed, thut is 
to say, a decree-holder can proceed first against 
the partnership property and need not apply for 
Jeave under sub-r. (2) r. 50 against any individual 
partner until he has exhausted all his remedies 
against the partnership property. When these remedies 
are exhausted he can then apply for execution 
against oneor all the individual partners at the 
same time obtaining leave, if necessary, under sub- 
r.(2}, r. 50and he could dothiseven if more than 
three years have elapsed since the passing of the 
decree, provided always that the execution had not 
become barred, in any other way. This follows from 
the wording of Art. 182, Limitation Act, which gives 
three years forthe execution ofa decree from the 
date of the decree or from the date when the 
last step-in-aid in execution of the decree was 
taken. The application under sub r. (2), r 50 is 
ancillary to the application for execution against the 
partner as an individual.” 

To the same effect is the judgment ofa 
Bench of the Bombay High Court in the 
case of Bhagwan Manaji v. Hiraji Premji 
(3). In the judgment of Patkar, J., ihe 

following passage occurs: — 
' “So longas the decree is alive an application can 
be made under O. XXT, r. 50 for leave to execute 
the decree against the partners who were not 
served in the suit. Such an application for execution 
in which an application is also made under O. XXI, 
r. 90, cl. (2) forleave to execute the decree against 
the partners who were not personally eerved in the 
suit, is, in my opinion, not barred so long as the 
decree against the firm is alive.” 

The judgment of Rupchand, A, J. ©. 
18 not binding on me nor dol feel that 
I would be wanting in respect for his 
opinion as therein expressed, if I preferred 
tofollow the Bench ruling of two High 
Courts directly on this point. I wouid, 
therefore, holdthat the application in this 
case is within time. The award in this 
casewhich became a decree of this Court 
was filed on November 24, 1926; the present 
application was filed on March 30, 1933, 
when the execution of the decree had not 
become barredin any other way. I ac- 
cordingly allow the application. 

D. Application allowed. 

(3) 110 Ind. Cas. 519; A E R 1232 Bom. 516; 34 
Bom. L R 1112; Ind. Rul. (1932) Bom. 599. 


ALLAHABAD HIGH COURT 
Miscellaneous Case No. 387 of 1932 
August 18, 1933 

NIAMAT-ULL4H AND Bennet, JJ. 
MATHURA DAS OHANNU LAL 
— ASSESSEE — Å PPLICANT. 
versus 
EMPEROR— Opposite Party 
Income Tax Act (XI of -1922), ss, 66, 22 (2) (4), 
23 (4)—Question decided by Income Tax Offi on 
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fac's~ Question of law, if arises—Notice unders. 22 
12:--Return submitied but not verifiedand signed— 
Whether a proper return—Failure to submit account 
books-- Assessment under s. 23 (4)—Propriety of. 

As a return submitted by the assessee in pur- 
snance of notice under s,22 (2), Income Tax Act 
did not bear verification and signature, notice was 
issued tohim under s. £2 (4) for producing account 
books, On his failure to produce them, the Income 
Tax Officer made an assessment ‘to the best of his 
judgment’ under s. 23 (4). Subsequently the as- 
sessee madean application for cancellation of the 
assessment on the allegation that he had misread 
the notice. This objection being dismissed as the 
excuse put forward was not correct, the assessee 
appealed to the Assistant Commissioner who held 
that the assessee failed to establish that there was 
a bona fide mistake on his part in reading the 
notice : 

Held, having regard to the finding of fact arrived 
at by the Income Tax Officer and the Assistant 
Commissioner namely, that the excuse put forward - 
by the assesses was not correct, no question of law 
could possibly arise. 

Held, also that tbe return submitted in pursuance 
to notice under s. 22 (2) not being & proper return, if 
the Income Tax Officer proceeded under s. 23 (4), 
on two grounds, namely: (1) failure on the 
part of the assessee to submit a proper return 
and (2) failure on his pari to produce his. account 
books, any one of which grounds was enough to 
justify action under s.23 (4). 

Messrs. 9. K. Dar and Gopi Nath Kunzru, 
for the Assessee. 

Mr. K. Verma, for the Crown. | 

Judgment.—This is an application 
unders. 66 (3), Income Tax Act, for an 
order of this Court directing the Income 
Tax Commissioner to state a case, The 
circumstances leading to the application 
are briefly these. The assessee was called 
upon by a notice under s. 22 (2), Income 
Tax Act, tosubmit a return, which he did, 
but the return did not bear such verifica- | 
tion as is required by the Income Tax 
Act, nor did it bear the signature of the 
assessee. Subsequently the Income Tax 
Officer issued another notice under s. 22 
(4), Income Tax Act, directing the 
assessee to produce his accounts for 
Sambat 1986-87 on June 8, 1931. He did 
not, however, produce his*account books as 
directed by the notice. The Income Tax 
Officer made an assessment “tothe best 
of his judgment” under s. 23 (4), 
Income Tax Act. The assessment was 
made on June 8, 1931. Subsequently the 
assessee made an application for cancella- 
tion of the assessment on the allegation that 
he had misread the notice and was under 
the impression that the accounts were 
rəquired to be produced on July 8, instead 
of June 8, 1931. 

This application was dismissed, the 
Income Tax Officer holding that the excuse 
put forward by the-assessee was not correct, 
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An appeal to the Assistant Commissioner ° 


was unsuccessful. That officer also held 
that the assessee failed to establish that 
there was a bona fide mistake on his part 
In reading the notice. A revision to the 
Income Tax Commissioner was also dis- 
missed. The Income Tax Commissioner 
‘was asked to state a case under s. 66, 
Income Tax Act. The application was, 
however, rejected. The present application 
has been made to this Court and it is 
prayed by the assessee that this Court may 
direct the Income Tax Commissioner under 
s. 66 (3), to state a case. Having regard 
to the finding of fact arrived at by the 
Income Tax Officer and the Assistant 
Commissioner, namely, that the excuse put 
forward by the assessee was not correct, 
no question of law can possibly arise. 
The questions which the Commissioner of 
Income-tax was asked to refer to this 
Court are mentioned in the affidavit filed 
by the assessee in support of his applica- 
tion, and we find that those qnestions do 
not raise any question of law. We asked 
the learned Advocate for the assessee to 
formulate the question of law which his 
client desires this Court to decide after a 
statement of the case is submitted by the 
Commissioner. He slated that in so far as 
the assessee had submitted a return, no 
case existed for assessment “to the best of 
judgment.” We, however, find that the 
Income Tax Officer proceeded under s. 23 
(4) on two grounds, namely, ‘1) failure on 
the part of the assessee to submit a proper 
return, and (2) failure on his part to produce 
his account books, any one of which 
grounds is enough to justify action under 
s. 23 (4). This being so, it is perfectly clear 
that no question of law can possibly arise 
onthe findings of fact arrived at by the 
Income Tax Officer and the Incore Tax 
Commissioner. 

The application is rejected with costs. 
We certify that Mr. Karala Kant Verma, 


who appeared forths Crown, has earned a. 


fee of Rs. 75 which should be taxed if a 


certificate therefor is filed within one 
month, 
N. Application rejected. 
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NAGPUR JUDICIAL COMMIS- 

_ _ SIONER’S COURT 
Criminal Revision No. 101-B of 1931 
October 12, 1934 
Groer, A. J.C. 

RAM KARAN SINGH—Acou3sEp— 
APPLICANT 
versus 
EMPEROR —Opposite Party 

Evidence Act (I of 1872), ss. 25, §1- Excise 
Officers, whether Police Officers within s. 25 — 
Excise Inspector's opinion—Court’s duty to ascertain 
ground for it—Expert opinion, 

Officers of the Excise Department are Police 
Officers for the purpose of s, 25, Evidence Act. 
Emperor v. Akia (1). Nanoo v. Emperor (2), Kher 
Singh v. Emperor (3), Ibrahim Ahmad v. Emperor (4) 
and Ameen Sharif v. Emperor (5), followed. 

Theiris no doubt that the Excise Sub-Inspector is 
an expert in hisown department and is able to dis- 
tinguish liquors, but the Court should under 
s. 51, Evidence Act, ascertain the grounds on 
which his opinion was based, so as to test it. 


Cr. R. from an orderof the Additional 
District Magistrate, Basim, dated 
August 16, 1934. 

Mr. A. R. Kulkarni, for the Applicant, 

Mr. P. Lobo, for the Crown. 

Order.—The applicant Ran. karan Singh 
and one Beni Madho Singh were at about 
8 P. M, on July 5, 1934, returning from 
Mohgawan to Basim when they were 
stopped and challenged by an Excise Sub- 
Inspector and his party. It is alleged that 
the applicant’s companion threw away a 
bottle which contained illicit liquor. Beni 
Madho Singh is the brother-in-law of the 
applicant, andthe prosecution story, which 
has been found proved, is that the two 
were cycling together and they were 
bringing this liquor for the applicant Ram- 
karan Singh’s daughter who was ill. Ram- 
karan Singh is said to have made a confes- 
sion to the Excise Sub-Inspector to that 
effect. The applicant in his examination 
in Court denied the offence entirely. Ac- 
cording to him the bottle was shown to 
them after they had moved on, and Beni 
Madhc Singh was falsely accused of hav- 

ing brought it. 

It is clear that the conviction depends 
on the admissibility of the applicant’s 
statement to the Excise Sub-Inspector. It 
has not been proved that the bottle was 
of such a size and wasso carried by Beni 
Madho Singh that his companion must 
necessarily have been aware ofit. From 
the mere fact of their cycling together 
Ramkaran Singh’s complicity cannot be 
safely inferred. 

There does not appear to be any direct 
authority of this Court on the point whe- 
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ther an Excise Sub-Inspector comes under 
the category of a Police Officer in s. 25, 
Evidence Act. In Emperor v. Akia (1) 
the question was whether a Police Patel 
came under that section. Hallifax and 
Mitchell, A. J. Cs., recognized that the 
section should be liberally interpreted at 
least to the extent of covering those per- 
sons who, like Police Officers, are so much 
more interested in obtaining convictions 
than any member of the community is, 
that they might possibly resort to impro- 
per means for doing so. The Judges held 
that a Police Patel was not such a person, 
as, although he has powers and duties in 
respect of the investigation of offences, he 
has the interests of his fellow villagers 
at heart at least as muchif not more than 
those of the Police. Their opinion was that 
the holding of certain powers ordinarily 
held by Police Officers is not a sufficient 
reason by itself although the consequences 
that flow from it may be. In thisconnec- 
tion they remark : 

“Otherwise if would be necessary to include 
within the scope of s. 25, Evidence Act, several 
other persons who have never yet been regarded 
as so included, such as Officers of the Excise and 
Customs and Forests,” 

Although Excise Officers had not up 
till the date of this ruling been regarded 
in this province as Police Officers according 
tos. 25, what I have to decide is whether 
‘they should be so regarded. There is no 
doubt that they possess, by virtueof the 
Excise Act what may be called ‘Police 
Powers” : see ss. 51, 52, 55 and 59, Q. P. 
Excise Act, as totheir powers of inspection, 
search, arrest, seizure, investigation and 
prosecution. -It must further be considered 
‘whether according to the principle laid 
down in Emperor v. Akia (1) they are 
more interested in obtaining convictions 
than ordinary members of the community, 
In this connection I would refer to s. 259, 
Oh. VIII, C. P. Excise Manual, Vol. 1: 

“The prevention of offences against the Excise 
Act'and the other Acts, which they are called upon 
to administer forms a most important part of the 
duties of all Excise Officers. It is probable that, 
as Government's Excise Policy of restriction de- 
velops further, the importance of preventive work 
will increase proportionately,” 

Again in s. 295 seg., there are rules 
about granting of rewards and itis clear 
that all Excise Officers are eligible for 
them and that successful prosecutions may 
be io their advantage. Thus on the princi- 
ple laid down in the above-mentioned case 
1 think that officers of the Excise Depart- 


(1) 101 Ind. Oas. 599; A I R 1927 Nag. 228: 28 Or, L 
7471; 23NLR23 ` A 
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ment, should be held to be Police Officers 


‘for the purpose of s. 25, Evidence Act. 


The question has been considered in 
various High Courts and authority is not 
unanimous on the point. But Iam fortified 
in my conclusion by the weight of authority 
to be found in Nanoo v. Emperor (2), Kher 
Singh v. Emperor (8), Ibrahim Ahmad v. 
Emperor (4), and a very recent case, Ameen - 
Sharif v. Emperor (5). A contrary view was 
expressed in Maung San Myin v. Emperor 
(6) and some earlier Calcutta cases, Ah 
Fong v. Emperor (7), Harbhanjan, Sao v. Em- 
peror (8) and Matilal Kalowar v. Emperor 
(9). In the Burma case the decision 
turned on the fact that Excise Officers 
appointed by the Burma Excise Act of 
1917 were no longer sworn in as Police 
Officers. The earlier Calcutta cases have 
been fully considered in the Full Bench 
case, Ameen Sharif v. Emperor (5) in 
which four Judges held (Costello, J., dis- 
sentiente) : re 

“An Excise Officer, who, in the conduct of in- 
vestigation of an offence against the Excise, exer- 
cises the powers conferred by the Oode of Criminal 
Procedure upon an officer -im charge of a Police 
Station for the investigation of a cognizable offence, 
isa Police Officer within the meaning of s. 25, 
Evidence Act.” 

That conclusion has my respectful con- 
currence. It follows that the proof against 
this applicant is inadequate and he is 
entitled to acquittal. ‘The trial is defective 
in another particular also, as proof was 
inadequate that the liquor seized was il- 
licit. There are bald statements on record 
by the Excise Sub-Inspector and by the 
Excise peon that the stuff was“I. D. L.,” 
which are not enough. No doubt that the 
Excise Sub-Inspector is an expert in his 
own department and is able to distinguish 
liquors, but the Court should have, under 
s. 01, Evidence Act, ascertained the 
grounds on which his opinion was based, 
so as to test it. Theevidence recorded in 

(2) 99 Ind. Cas. 330; 28 OrL J 122; 51 B78; 28 
Bom. L R 1196; AI R 1927 Bom. 4. 

(3) 112 Ind. Oas. 783; A I R 1929 Lah. 29; 30 Cr L 
J15;10 L 524. 

(4) 131 Ind. Cas, 113: A I R 1931 Oal. 350; 32 
a wy 640; 58 O 1260; 35 OW N 601; (1931) Or. 

as. ` 

(5) 150 Ind. Cas. 561; A I R 1934 Oal. 580; (1934) Or 
Cas 841; 35 Cr L J 1071; 61 O 607. 

(6) 121 Ind. Cas, 712; A I R 1930 Rang. 49; 
(1920) Or. Cas. 24'; 31 Or L J 303:7 R 771.. 

(7: 48 Ind Oas 504; AI R 1919 Cal 696; 20 Or. 
L J 23; 460 411, 22 O WN 834; 280 L J 103, 

(8: 102 Ind Oas. 547; A IR 1927 Oal. 527; 28 Cr 
L J 579; 54 O 601; 31 OC W N 667; 8 AI Or R 


114, 

(9) 140 Ind Cas. 257; A I R 1932 Cal. 122; (1939) 
Or. Oas. 107; 34 Or L J 21; 36 GC W N 163; Ind, 
Rul. (1932) Oal. 706, 
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the connected case about this sams liquor 
cannot of course be imported into the present 
one. The application, therefore, succeeds 
and the applicant is acquitted of an offence 
under s. 3t (a), Excise Act. 


D. Applicant acquited. 


as eneng ANA a 


RANGOON HIGH COURT 
Special Second Civil Appeal No. & 
of 1933 
April 27, 1933 
PAGER, C.J. 
S. P. K. A. PALANIAPPA CHETTYAR— 
APPELLANT 
VETSUS 
DAW HNIN THET AND ANOTHER— 
RESPONDENTS 

Mortgage—First mortgage discovered to contain 
larger acreage—Execution of fresh deed—Mortgagee 
retaining possession of first deed—Rights under first 
mortgage, if retained. 

A and B mortgaged a property to C for Rs. 5,500 
and along with other property thia was mortgaged 
subsequently to D for Rs. 3,000. After this mort- 
gage it wasdiscovered that in the first mortgage 
the acreage was 1904 acres instead of 10°04 acres 
and a second deed was executed for Rs. 5,000. 
C retained possession of the first deed: 

Held, that the facts clearly disclosed an intention 
on C's part to retain all the rights that he possessed 
under the first mortgage so that he might be in a 
position to give effect to those rights as a shield 
against any subsequent mortgage. Sukhi v. Ghulam 
Safdar Khan (1), and Mahomad Ibrahim Hossein 
Khan v. Ambika Prasad Singh (2 , relied on. l 

Sp. S. C.A. against the decree of the Dis- 
trict Court Judge, Tharrawaddy, dated 
December 13, 1932. . 
- Mr. P. K. Basu, forthe Appellant. 

Mr. Ba Han, for the Respondents. 


Judgment.—Thbis case, in my opinion, 
presents no difficulty. On May 16, 1923, 
defendants Nos. 1 and 2 mortgaged the 
property in dispute to defendant No. 3 
for Rs. 5,500. On January 95, 1928, defen- 
dants Nos. 1 and 2, mortgaged the same 
property with other property to the plaintiff 
for Rs. 3,000. It appears that after the 
mortgage to the plaintiff was executed it 
was discovered that whereas in the mort- 
gage of May 16, 1923, the acreage of the 
plot in dispute was stated to be 1904 
acres, it should have been of 10°91 acres, 
and what happened was explained by 
defendant No.3 in his evidence at the 
trial. He stated: 

“The area of the lands mortgaged by Ex, 1 
was found to be wrong. Hence we were asked 


to execute a fresh mortgage deed | repaida sum 
of Rs. 500 towards the mortgage debt due on Hx. 1, 
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Hence the second deed was executed for 


Rs 500,” 

The question which fallsfor considera- 
tion is whether in such circumstances 
defendant No. 3 is entitled to set up the 
deed of May 16, 1923, pro tanto as a 
shield against the plaintiff's mortgage of 
January 5, 1928. In my opinion he is 
entitled to do so. | 


The substance of the matter is this. 
The execution of the second mortgage 
was merely for the purpose of correcting 
an error in the parcels of the property 
mortgaged by the first mortgage. I asked 
the learned Advocate for the respondent, 
assuming that what had been done had 
been effected by asubsidiary document to 
correct the arithmetical error in the 
mortgage of May 1, 1923, whether in that 
event that mortgage must be deemed to 
have been extinguished by merging in the 
mortgage of August 17,1928, He answered 
quite candidly that the transaction would 
not have had that effect. But in sub- 
stance that is what took place, because 
the reason for executing the second mort- 
gage was in order to regularise the terms 
of the first mortgage. It follows, there- 
fore, that if the first mortgage is regarded 
as being merely amended by the second 
mortgage, it cannot be held to have been 
superseded by the second mortgage to 
such an extent as to prevent defendant 
No. 3 from using it as ashield against 
the plaintiff's mortgage of January 5, 1928, 
On the other hand, if the mortgage of 
August 17, 1928, is treated as having 
been given in substitution for or satisfac- 
tion of the earlier mortgage, inasmuch 
as no fresh consideration was given, it 
could not reasonably be contended in the 
circumstances of this case that defendant 
when he took the second mortgage intend- 
ed to forego the rights which he possessed 
under the first mortgage. That is, I think, 
plain from the circumstances that I have 
slated. But this view is further corroborat- 
ed by the fact that after the execution 
of the mortgage of August 17, 1928, 
defendant No. 3 still retained possession 
of the mortgage deed of May 16, 1923. 
In my opinion the facts of the case clearly 
disclose an intention on the part of defend- 
ant No. 3 to retain all the rights that he 
possessed under the mortgage of May 1j, 


1923, so that he might be in a position 


to give effect to those rights as a shield 
against any subsequent mortgage. Io my 
opizion the case is covered by the decisioas 
of the Privy Council in Sukhi v. Ghulam 


dd 


Safdar Khan (1), and Muhammad Ibrahim 
Hossein Khan v, Ambika Prasad Singh 
(2). The result is that the appeal is 
allowed, the decree of the District Court 
set aside, and the decree passed by the 
Sub-Divisional Court of Zigon restored. 


The appellant is entitled to his costs, four 
gold mohurs. 


N, Appeal allowed. 
(1) 65 Ind. Cas, 151; AI R 192 PO li; 43 A 469; 
(1921) M W N 445: 14 L W 162: 96G W N 279; 42 
M L J15; 30M L T175; 24 Bom. L R 590; 481 A 
465 (P, O} 

(2) 14 Ind. Oas. 496; 39 O 597; 39 1463; 11 ML 
T 265; (1912) M W N 357;9 ALJ 332;14 Bom. L R 
280; 16 OW N 505; 150 L J 4; 2M LJ 


PATNA HIGH COURT 
Civil Appeal No. 144 of 1928 
November 5, 1932 
WORT AND FAZL Aut, JJ. 
DARGAHAN BIBI—APPELLANT 
Versus 
JYOTI PRASAD SINGH DEO~— 


RESPONDENT 

Civil Procedure Code (Act V of 1803,0. XXVI, 
y. 16—Remand of case for taking accounis—Lower 
Court's power to appoint Commissioner—Judge not 
relieved from necessity of giving his conelusions on 
report—Duty of Commissioner-- Questions of liability 
and ofquantum—fFormer to be determined by 
Court. 

Where a caseis remanded tothe lower Court for 
taking accounts, the lower Court has jurisdiction to 
appoint a Commissioner for taking accounte, if itis 
found necessary. The question of one Judge dele- 
gating his jurisdiction to another is quite another 
matter from that of a Judge appointing a Commis- 
sioner under the powers given to him by the Civil 
Procedure Code. But the fact that he has jurisdic- 
tion to appoint a Oommissioner does not excuse 
him from coming to a conclusion on these matters 
himself. It is necessary for himto investigate the 
Commissioner's report and to consider the objections 


of the partiesto that report and to come to an inde- 
pendent conclusion. 
When a Commissioner is appointed for taking 
accounts, the question of liability is to be 
determined by the Coyrt, It is a very nice distinc- 
tion at times whether a matter isa mere question 
‘of account or whether it is a question of liability. 
The two matters are so comingled at times that it 
is almost impossible to distinguish them. Con- 
sequently, where the question of liability involves 
that of quantum as well, it is open to the _Commis- 
sioner to decide both. [p. 348, col. 1.] 
Messrs. Khurshed Husnain and Syed Ali 


Khan, for the Appellants. 

Messrs. P. R. Dasand R. $. Chatterji, for 
the Respondents. 

Wort, J.—This matter comes before us 
after remand in a case in which the plaint- 
iffs were the appellants to this Court. It 
arises out ofan action which was brought 
by the plaintiffs who claimed that a 
certain rent sale in which defendants 
Nos. 2 and 3 were purchasers were not 
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binding upon them. Incidentally I might 
mention thatthe sum paid by the appel- 
lants was Rs. 83,000. 

The contention of the plaintiffs originally 
in the action was that the sale was not 
binding on them for the reason that they 
were minors at the time of the action and 
they were not properly represented at the 
trial. The learned Subordinate Judge 
came to the conclusicn that they were 
minors, but he held that they were repre- 
sented. On appeal to this Court, however, 
the learned Judges came to the conclusion 
(the point that they were minors was not 
seriously disputed at that stage of the 
action) reversing the decision of the Sub- 
ordinate Judge that the plaintiffs were not 
represented and therefore the action, the 
decree and the sale were not binding upon 
them in so far as their interest was Con- 
cerned, namely, one-third of the property. 
In these circumstances, this Court fonnd it 
necessary to remand the case for determi- 
nation of certain matters which in sub- 
stance were the taking of an accornt, 
The learned Subordinate Judge thereupon 
appointed a Commissioner who investigated 
the matters in question and made a report 
which,°on the objection of one of the parties, 
was set aside. He then made a further 
report and presented it to the Court. of the 
Subordinate Judge. The learned Subordi- 
nate Judge adopted the procedure of send- 
ing the report to this Court and it isnow 
before us, without investigating the objec- 
tions of either party, if any, without con- 
sidering the report, and without coming 
to any independent judgment upon the 
matters in dispute. Now it is that proce- 
dure to which the defendants object, it 
having been found by the Ccmmissioner 
ihat A that is due from the plaintiffs to 
the defendants is the sum of Rs. 118-3-8. 

Mr. P. R. Das, who appears cn be- 
half of defendants Nos. 2 and 3, lays great 
stress upon the actual wording of the order 
of this Court, and I therefore think it ne- 
cessary to read the relevant portions of it. 
Ross, J., in the course of his judgment 
states: 

“It follows from the above conclusion that the 
plaintifs have title to the property insuit and that 
their title was not affected by the dccreein the rent 
suit and the sale in execution thereof. They are, 
therefore, entitled to a decree for recovery of posses- 
sion, But it would be inequitable that they should 
recover possession without making good to the 
respondents the benefit which they have received 


from the payment made by the respondents on their 
behalf,” 


The learned Judge then goes on to re- 
fer to definite items which were paid 
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out to creditors from this sum of Rs. 83,000, 
being the purchase money which was lodged 
in Court and states that these sums musb 
be paid by the plaintiffs. He refers to 
certain other. doubtful debts and then 
makes this statement: 

“The balance of the purchase money was paid to 
other creditors and we are not in a position to say 
whether the plaintiffs were liuble for these debts or 
not, and the Subordinate Judge will have to ascertain, 
on taking the account, how much, if anything, of 
these other debts the plaintiffs were liable for and 
that amount, when ascertained, will also have to be 


paid, a 

Fle then holds that the plaintiffs’ account 
would carry interest at the market rate 
and that market rate should be determined 
by the Subordinate Judge. And then in 
a very important part of his judgment the 
learned Judge says: 

‘‘Against this amount, so ascertained, will be set 
off the rents and profits received.by the respondents 
from the time that they were put into possession of 
the land in suit, but deducting from the said rent 
and profits all allowances which shall be justly 


made to the respondents in respect of land revenue, 
or rent cesses, ete.” 


Now, when the matter went before the 
Subordinate Judge on remand a Commis- 
sioner was appointed by the Subordinate 
Judge. Included in theitems which Ross, 
J., stated must .be set off, which were 
the mesne profils enjoyed by the defend- 
ants .were profitis from lac cultivation 
according to the plaintiffs’ case. ‘This 
particular liability was denied by the 
defendants. 

The learned’ Subordinate Judge, as I 
have said already, appointed this Commis- 
sioner Lo investigate the matters. The Com- 
missioner determined the amount which 
the defendants had received by way of 
rent, salami and other profits and also 
found that they had been engaged in lac 
cultivation and had made considerable 
profits therefrom; and it is very largely 
against that item that the argument of Mr. 
Das is directed. 

The points which Mr. Das argues on 
behalf of the defendants are these. He 
contends in the first instance that, having 
regard to the order of Ross, J., that is to 
say, the Subordinate Judge was to deter- 
mine this matter of the taking of an account, 
the. learned Subordinate Judge had no 
jurisdiction whatever to appoint a Com- 


missioner. But as an alternative argu- 
ment contends that if he had juris- 
diction -> to appoint a Commis- 


sioner, the Commissioner had one duty 
alone and that was to take an account, and 
thatso faras the quéstion of liability in 
contradistinction to quantum ‘was concerned, 
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that was a matter for the Subordinate Judge 
and asa last point he argues that in any 
event, the learned Subordinate Judge was 
obliged by law to come to his own conclu- 
sion as regards these matters and consider, 
if necessary ,the Commissioner's report and’ 
deliever a judgment onthe matters which 
were remanded to him by the order of this 
Court. So far as the first point is concerned, 
Mr. Dasrelies upon the case of Sabri v, 
Ganeshi (1). It appears that that case by 
way of second appeal came up to the 
Allahabad High Court and it was remanded 
to the Subordinate Judge, the appellate 
Judge, to determine certain matters. The 
Subordinate Judge, instead of deciding 
them himself, remanded the case in turn to 
the Munsif, and when the Munsif’s judg- 
ment had beendelivered, he merely trans- 
ferred that judgment to the High Court. In 
those circumstances Mahmood, J., decided 
in these words: ` 


“I amof opinion that the procedure of the learned 
Subordinate Judge was entirely erroneous that 
the order of this Court of February 25, 1891, directed 
as it was to the lower Appellate Court, was to be 
carried out by that Court, and that tho learned 
Subordinate Judge in delegating his functions to 
the Munsif by his order, dated March 13, 1891, 
acted ultra vires and without jurisdiction". 


In my judgment, however, that case gives 
no assistance to the defendants on this 
point. The question of one Judge 
delegating his jurisdiction to another is 
quite another matter from that of a Judge 
appointing a Commissioner under the 
powers given to him by the Civil Procedure 
Code. I take it that when this order was 
made by this Court and the case was re- 
manded tothe Subordinate Judge for the 
purpose of determining certain questions, 
thatin trying those questions the learned 
Subordinate Judge had all the jurisdiction 
which the Civil Procedure Code gave him 
including the appointment of a Oommis- 
sioner to take accounts if it was found 
necessary. The jurisdiction in the Judge 
to remand a case is limifed and from the 
report of the casein Allahabad which I have 
just quoted, there does not appear to be 
any fact which would make it necessary 
nor any fact which would show that the 
Judge, that is to say, the Subordinate 
Judge, had any power to remand as he 
did, a procedure which was condemned by 
Mahmood, J. As I have said the point 
which has been argued, by Mr. Dasin this 
connection is not supported by the authority 
which he quotes. 

The next question is whether the Com- 


(1) 14 A 23; A W N1891, 205. 
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missioner, when one was appointed under 
the jurisdiction which I hold the Subordi- 
nate Judge had, was entitled to investigate 
the questions both of quantum and liabili- 
ty. On the face of it, it would appear and 
the law is clear in this respect that in so 
= far as they were merely questions of 

liability, they were, both by the rales of 
law and under the order which was made 
by this Court, matters which were to be 
determined by the Subordinate Judge. 
But it does not appear to me that the 
Commissioner when he investigated these 
matters was investigating questions of pure 
liability, if I may use that expression. 
That the defendants were in possession was 
not denied by anybody. The question was 
what mesne profits were they liable for; 
in other words what amount. One branch 
of those mesne profits was the lac cultiva- 
tion, if in fact there was such, and Ido not 
think that it could be denied that the 
defendants must have been taken to admit 
that if they had in fact cultivated lac, 
they were liableto be assessed in mesne 
profits as regards that item. Itis a very 
nice distinction at times whether a matter is 
a mere question of account or whether it is 
a question of liability. The two matters 
are so comingled at times that it is almost 
impossible to distinguish them. 

Now, what procedure did the Commis- 
sioneradopt. He examined the books, the 
various documents produced before him by 
the parties as regards such matters as rent 
and salami, and when he came to the 
question of lac cultivation, again documents 
were produced and evidence was called. 
The first matter that he had to determine 
was whether lac had in fact been cultivated. 
The second matter was, what was the 
amount of the profit which the defendants 
had made in that connection. Is it to be 
said that when he cametothe difficult point 
of whether lac had in fact been cultivated, 
always remembering that they had been 
in possession and were liable for mesne 
profits, that that point was to be re- 
mitted to the Subordinate Judge for him 
to determine, and then when the Subordi- 
nate Judge had determined that question, 
the Commissioner. could proceed to assess 
the amount. I donot think that that argu- 
ment could be sustained. Itis true that in 
this matter the question of liability was to 
some extent involved in the question of 
quantum, but that the Commissioner hid 
some such jurisdiction as this seems to me 
is clearly contemplated by the provisions 
of the Oivil Procedure Code itself, Order 
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XXVI, r. 16, provides that a Commissioner 
appointed under this order~—and a Commis- 
sioner was appointed under that order—has- 
power to examine parties and any witnesses 
whom they or any of them produce. That 
is the procedure he adopted, and, ib seems 
to me a procedure which is in accordance 
with law, andit cannot be said that, 
although the Commissioner had a right, 
and this is admitted by Mr. Das, to discover 
whether they had received rents or not, it 
was not open to him to investigate the 
question of whether they had received 
profits regarding the lac. The admission on 
the one hand and the argument on the 
other seem to me destructive one of the 
other. Ifan admission is made as regards 
one matter, in my judgment, it necessarily 
carries with it the proposition that the 
Commissioner had jurisdiction to determine 
both questions. In my judgment that 
argument also fails.’ In this connection, 
however, there is one matter which it seems 
to me was a matter for determination by 
the learned Subordinate Judge alone, and 
that was, what was. the market rate of 
interest. In remanding this .case, as wé 
shall have to do having regard to the 
decision to which I have arrived, it will be 
necessary for the Subordinate Judge to 
determine that matter. Having regard 
tothe fact that the defendants are not 
prepared to dispute the findings of the 
Commissioner on that point, there may be 
very little discussion of that question in the 
Court below, but it is a matter for the 
decision of the Subordinate Judge and the 
course of conduct to be adopted by the 
parties in the Court below must be left to 
them as advised. l 

Now on the last point which is argued 
and ihat is whether the Subordinate Judge 
ought to have delivered a judgment on, these 
matters, it seems to me that that argument 
is quite unanswerable. This was nota 
remand order by this Court to the 
Subordinate Judge for the. purpose of 
appointing a Commissioner; it was a 
remand order to the Subordinate Judge 
to determine certain questions ` and 
for his assistance in the determination 
of those questions asI have held, he. had 
jurisdiction to appoint a Commissioner. 
But that does not excuse him from coming 
toa conclusion on these matters himself 
Jt was necessary for him to investigate the 
Commissioner’s report and to consider the 
objections of the parties to that report. 
Incidentally I might say that they were 
entitled to put forward objections and be 
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heard on them; and then, after consider- 
ing these matters and examining the 


Commissioner if he thinks it necessary, to 


come to a conclusion, an independent con- 
clusion, on the matters referred to him. 
In the circumstances it seems to me 
unnecessary to say anything further 
regarding the matter excepting to hold 
that the case must be remanded to the 
Subordinate Judge for him to hear and 
determine it according tolaw. Incidental- 
ly I might say that the learned Subordi- 
nate Judge will have to consider very 
seriously the question of the documents 
which the parties sought to produce but 
which were rejected. Each party will bear 
his own costs. 

Fazi All, J.—I agree. 

N. Case remanded. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 498 of 1930 
June 29, 1932 
Gua AND M. C. Guossz, JJ. 
PARTHASARATHI RAY —Atotion- 
PURCHASER— APPELLANT 
Versus 
AHINDRA NATH RAY AND OTAERS— 
RESPONDENTS 

Bengal Tenaney Act (VIII of 1885}, s. 172~— 
Application by judgment-debtors directed against 
auction-purchaser for setting aside sale—S. 47, Civil 
Procedure Code (Act V of 1908), if applies ~Auction- 
purchaser guilty of fraud—Applicants, if entitled to 
benefit of s. 18, Limitation Act (IX of 1908). 

An application by judgment-debtor to eet aside 
the sale under 3,173, Rengal Tenancy Act, involves 
a question relating to the execution and satisfaction 
of the decree, as between the parties to the suit, 
Section 47, Civil Procedure Code, applies in such a 
case and an appeal and second appeal are compet- 

t 


Where the auction-purchaser against whom the 
application for setting aside the sale under s. 173, 
Bengal Tenancy Act, is directed, along with some of 
the judgment-debtors, is guilty of fraud, the 
applicants for setting aside thessle can avail them- 
selves of the provisions contained in s.18, Limitation 
Act. Mohendra Narayan v, Gopal Mondal (1), relied 
on, 


A. from Appellate order of the District 
Judge, Midnapore, dated July 3, 1930. 

Messrs. Manmathanath Ray and Surjya 
Kumar Aich, for the Appellant. 

Messrs. Amarendra Nath Bose and Pulin 
Behary Das, for the Respondents. 

Judgment.—This appeal is directed 
against the decision of the learned Dis- 
trict Judge of Midnapore, dated July 3, 
1930, allowing an application for setting 
aside a sale. The decision arrived at by 
the learned District Judge was passed in 


PARTHASARATHY RAI Vv. AHINDRA NATH RAY 


347 


an appeal from an order made by the 
Munsif of Garbetha, on April 29, 1929, 
dismissing the application for setting aside 
a sale. The trial Court on the materials 
before it, held that the application so far 
as it purported to be one under s. 173 (3), 
Bengal Tenancy Act, was barred by limita- 
tion. According to the Munsif, the appli- 
cants for setting aside the sale could not 
be allowed to avail themselves of the pro- 
visions contained in s. 18, Limitation Act, 
because the decree-holder was not a party 
to the fraud alleged in the application for 
setting asidethe sale. As indicated above, 
the learned Judge in the Court of Appeal 
below has differed from the decision 
arrived at by the trial Court. According 
to the Jearned District Judge, the appli- 
cants were in a position to avail them- 
selves of the benefit of s. 18, | Limitation 
Act, although the decree-holder was 
not a party to the fraud alleged inthe 
application. The application was accord- 
ingly held by the learned District Judge 
not to be barred by limitation, and he has, 
accordingly, given the applicants the relief 
they prayed for in the application. The 
auction-purchaser has appealed to this 
Court, and there is also an application on 
his behalf under s. 115, Civil Procedure 
Code, for 1evision of the order passed 
by the learned District Judge on appeal. 

It hes, at the outset, been represented 
to us that in view of the admitted facts 
of the case, there was no appeal to this 
Court allowed by law; but it was con- 
tended in support of the application for 
revision that no appeal lay under the 
law to the learned District Judge in this 
case; the decision given by the learned 
Judge in appeal, was wholly without juris- 
diction and must, therefore, be set aside, 
and the decision of the trial Oourt dis- 
missing the application for setting aside 
the sale restored. So far as the question 
whether any appeal lay to the learned Dis- 
trict Judge or not, is concerned, we are 
of opinion that the question before the 
Court to be decided in the application for 
setting aside the sale, was a question 
relating tothe execution and satisfaction 
of the decree, as between the parties to 
the suit. In this view of the matter the 
learned District Judge was right in hold- 
ing that s. 47, Civil Procedure Code, was 
applicable in a case like the present and 
therefore an appeal as presented before 
him was maintainable under the law. Re- 
ference has been made to certain decisions 
of this Oourt to substantiate the position 


, 4 


348 


thats. 47 was not applicable to'a case 
like the one before us; it is impossible, 
however, to hold that any of the decisions 
to which reference has been made goes 
so far as to lay down the general pro- 
pcesition that s. 47 would not be held to 
be applicable to the facts and circum- 
stances of a case like the present. In 
our judgment there was an appeal to the 
learned District Judge, and the decision 
arrived at.by the learned Judge is not 
in any way without jurisdiction. If there 
was an appeal to the District Judge, as 
we hold there was, an appeal lay to this 
Court, and. we propose to deal with the 
appeal preferred by the appellant. 

In support of the appeal, it has been 
urged in the first place that s. 18: Limi- 
tation Act, would have no application 
whatsoever in a case of this description, 
unless the decree-holder was a party to 
the fraud. It is not possible for us to give 
effect to this contention advanced on be- 
half of the appellant. Upon a proper 
reading of s. J8, Limitation Act, as it 
stands, and upon the view taken by a 
Wull Bench of this Court in the case of 
Mohendra Narayan v. Gopal Mondal (3), 
where it was expressly noticed in one of 
the judgments delivered by the Full Bench 
that: 

“Under s. 18, Limitation Act, where irregularities 
affecting the validity of the sale have, by the fraud 
of the judgment-creditor or other parties to the sale, 
been kept concealed from the judgment-debtor, he 
is entitled, whether the sale has been confirmed or 
not, tomake, as against the person guilty of the 
fraud or acceseary thereto, euch application, if any, 
under s. 3llas he may be entitled to make, his time 
for making it being computed from the time when the 
fraud first became known to him.” 

In the case before us, there are concur- 
rent findings of fact that the auction 
purchaser against whom the application 
for setting aside the sale was directed, 
along with some of the judgment-debtors 
was guilty of fraud. In that view of the 
case, it could not be maintained, as a 
point of law, that the applicants for sett- 
ing aside the saie were not in a position 
to avail themselves of the provisions con- 
‘tained ins.18, Limitation Act. 

The last. contention urged on behalf of 
ihe appellant is that s. 173, Bengal Ten- 


¿ncy Act, was not applicable at all to the’ 


{acts and circumstances of the case before 

us, and no relief could be granted to the 

applicant under the provisions contained 

ins. 173, Bengal Tenancy Act. The point 

ihus raised in second appeal for the first 

time, was not raised before any of the 
(1) 17 O 769. 
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Ccurts below; and we are unable to say 
upon the materials before us that the ques- 
tion raised before us asto the non-applic- 
ability of 8.173, Bengal Tenancy Act, has 
any substance in it. 

In the result, the appeal fails and is dis- 
missed. The application under s. 115, Civil 
Procedure Code, for revision of the order 
passed by the learned District Judge, is 
rejected. We make no order as to costs 
either in the appeal orin the application. 

D. Appeal dismissed. 
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PATNA HIGH COURT 
Civil Appeal No. 641 of 1930 
February 1. 1933 


Wort, J. 
BIRIJRAJ PANDEY- PLAINTIFF 
— APPELLANT 
versus E l 
DEOKI AHIR—DEFENDANT— 
RESPONDENT 
Evidence Act (1 of 1872), s, 114—Rent decree 
—Presumplion—Purchase inexeculion of a rent 


decree against tenant—\What passes under—Bengal 
Tenancy Act (VIII of 1885), e. 163, 

A presumption can be drawn under s, 114, 
Evidence Act, that there cannot be a rent 
decree unless there was a rent suit. Hence a 
purchaser in execution of a rent decree acquires 
the property and not merely the right, Litle and interest 
of the tenant. Mohammad Hasim Khan v. Gaya Rai 
(14, relied on, ; 

C. A. from appellate decree of the 
Additional Sub-Judge, Arrah, dated Sep- 
tember, 27, 1929. 

Messrs. Nawal Kishore and P. Dayal, for 
the Appellant, 

Mr. Janak Kishore, forthe Respondent. . 
Judgment.—tThe parties to this appeal 
are defendant No. 1 who was the prior 
purchaser of the land in dispute, defendant 
No. 2, who sold the property to the plaintiff, 
defendant No. 4, who was the Jandlord and 
obtained a decree for rent against his tenant 
in execution of which decree defendant No. 
2, predecessor-in-title of the plaintiff 
purchased the holding, and defendant No. 3 
who is joined and was the original 

tenant. 

The dispute between the parties was as 
to whose purchase should prevail, either 
the purchase ofthe plaintiff, who claims 
to have bought the property from de- 
fendant No. 2 who in turn as I have stated. 
purchased in execution ofa rent decree 
or the purchase by defendant No. 1 who 
purports to have bought the property 
prior to the execution, sale. The trial 
Court decided that the execution case in 
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which defendant No. 2,the plaintiff's pre- 
decessor, had purchased wasin execution 
of arent decree grantedasaresult ofa 
rent case, audit was decided by the trial 
Court that the decree had been executed 
as a rent decree and, therefore, defendant 
No. 2 andin turn the plaintiff hid acquir- 
ed the property and not merely the right, 
title and interest ofthe tenant. The Ap- 
pellate Court, however, without deciding 
the question of whether the execution was 
of arent decree, had decided that on the 
evidence it was impossible to ascertain 
whether the suit was a rent suit or not. 
The learned Judge stated that that point 
could not be decided in the absence of the 
plaint. In my judgment the decision of 
the learned Judge in appeal cannot be 
supported. If in fact ths decree which 
was the basis of the plaintiff's title was a 
rent decree and executed as such, if must 
be assumed that such a decree and such 
an execution arose out of the rent suit, 
and I follow the decision on that point in 
thecase of Mohammad Hasim Khan v. 
Gaya Rat (1); it is not an authoritative re- 
port but ihe reason which my learned 
brother Adami, J., gave seems to me to be 
unanswerable, namely, that the presump- 
tion to be drawn unders. 114 
dence Act was that therecould not have 
been a rent decree unless in fact there had 
been arent suit, Now the learned Ad- 
ditionai Subordinate Judge in appeal 
below has not decided the question of whe- 
ther the decree was executed as a rent 
decree. I propose to decidethat point 
under the powers givenmeby s. 103 
of the Civil Procedure Code, and looking 
at the documents which have been relied 
upon and some which have not been re- 
ferred toby the trial Court, namely, 


“Tius. 6, 7 and Exs. 4and5,it is abun- 


dantly clear that all the proceedings from 
the time of the decree to the time of the sale 
were proceedings arising out of a rent 
suit, and in execution thereof, the sale ilself 
was held under s. 163 of the Bengal 
Tenancy Act, as Ex. 6 shows. - 

In my judgment, therefore, the judgment 
ofthe learned Subordinate Judge in. ap- 
peal must be reversed and that of the 
learned Munsif restored. In those circum- 
stances the appeal will be allowed with 


costs in this Court and “in the Court 
below. 
D. Appzal allowed. 


(19101 Ind. Cas. 362; A IR 1927 Pat. 414, 
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NAGPUR JUDICIAL COMMIS- 

SIONER'’S COURT 

“Second Civil Appeal No. 551 of 1930 

June 21, 1933 

Pouttock, A. J. O. 

MAROTIRAO DESHMUKH— APPELLANT 

VETSUS 
SECRETARY, MUNICIPAL COMMITTEE, 

BALAGHAT AND oTHEsS—REsSPONDENTS 

Civil Procedure Code (Act V of 1908), s. 35—Dis. 
cretion —Power of Court to make persons not parties 
liable for cosis. 

Under s. 35, Oivil Procedure Oode, the Courts 
have incertain cases power to make persons who 
are not parties, liable for costs Shanta Nand Gir y, 
Basudeva Nand Gir (1), relied o2. 


S. C. A. against a decree of the Additional 
District Judge, Balaghat. 

Mr. D. R. Buxy for Mr, S. R. Vaidya, 
forthe Appellant. 

Mr. Abdul Razak, for the Respondents. 

Judgment.—This appeal arises out of 
a suit instituted by two minor zamindars 
through their mother as their next friend 
against the Municipal Committee of Bala- 
ghat for an injunction to restrain tha 
Committee from demolishing a wall which 
the plaintifis alleged belonged to them. 
The plaintiffs failed to make out any case 
and the suit was dismissed. The two 
lower Courts held that Marotirao, who is 
the manager of the zamindar’s estate and 
conducted the suit was responsible for 
this entirely unnecessary piece of litigation 
and directed that he should be personally 
liable for defendant’s costs. The sle 
question in this appeal is whether Maro- 
tirao was rightly made so liable. 

The learned Additional District Judge 
has misconstrued s. 99, Civil Procedure 
Code, but I have no doubt that hs is righs 
in saying that under s. 35, the Courts 
have in certain cases, power to make 
persons who are not parties, liable for costs 
and [agree with the remarks on this point 
in Shanta Nand Gir v. Basudeva Nand Gir 
(1). Marotirao was at one time Secretary 
of the Municipal Committee and was a 
member at the time when the litigation 
was started, He was admittedly on bad 
terms with the President, and I am of 
opinion, that the lower Courts were justified 
in drawing the inference that he and not 
the plaintiff's mother was responsible for 
this litigation. I therefore decline to in- 
terfere with the order that he should pay 
the defendant’s costs and dismiss the 
appeal with costs. l 

N. Appeal dismissed, 

(1) 125 Ind. Cas. 477; AIR1930 All 225-52 A 
619; (1930) A L J 402; Ind, Rul, (1930) AIl 685 (F. B,), 
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_ ALLAHABAD HIGH COURT 
Second Civil Appeal No. 521 of 1931 
September 13, 1934 
SULAIMAN, C.J. AND RAOHAPAL SINGH, J 
Lala MEHAR CHAND-—PLAINTIFF— 
APPELLANT 
VETSUS 
Lala JOTI PRASAD—DEFENDANT— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), ss. 64, 73, 
0. XXI, r. 55—Alienation after attachment— Attaching 
creditor satisfied—-Other decree-holders not applying 
for attachment, tf entitled to benefit under s. 64— 
“Attachment” referred in s. 64 refers to attachment 
under which execution sale is made—Haplanation 
to s. 64, whether a fresh addition — Essential condition 
for claim of rateable distributton—-Formal application 
for rateable distribution, if necessary—Notice under 
O0. XXI, 7.35 (as amended by Allahabad High Court) 
must be issued before sale officer becomes functus 
officio—-Attachment ceasing apart from r, 55 of O. 

One of the objectsof s. 64, Civil Procedure Code 
is to preventan alienation which might defeat the 
claim of the attaching creditor. Where therefore, an 
alienation has been made after the attachment and 
the judgment-debtor satisfies the debt ofthe attach- 
ing creditor outof the sale proceeds, then such an 
alienation cannot be said to be “contrary to such 
attachment.” The attaching creditor is interested in 
realising the money. If he is paid the amount due 
to him, then, there is nothing in law to prevent him 
from asking the Court to enter satisfaction of his 
claimand to raise the attachment. It becomes a 
matter of indifference to him whether the alienation 
made after the attachment was good or bad. But 
other creditors who have notapplied for attachment 
but have applied for rateable distribution are not 
entitled to the benefit under s. 64. Annamalai Chettiar 
vy. Palamlai Pillai (1) and Bhupal v, Kundan Lal 
(2), reliedon. [p 352, col. 1.] 


The attachment referred to in s. 64, Oivil Pro- 
cedure Qode, is the attachment under which the 
execution sale is made, Annamalai Chettiar v. 
Palamlai Pillai (D,relied on [p. 352, col. 2.] 

Per Sulaiman, C. J.—The explanation to s. 64, 
Civil Procedure Code is after alla mere explanation 
which removes a doubt which once prevailed as 
regards s. 64andis not necessarily a fresh addition 
tothe previous enactment. [p. 355, col. 1,] 

A claim for rateable distribution can only arise 
when assets are held by the Oourt and more persons 
than onehaveapplied, before the receipt of assets 
for rateable distribution. [p. 352, col. 2.] 

Section 73 of the (ode of Oivil Procedure 
does not make it necessary for a decrees holder 
to make any formal application for a rateable 
share in the assets. All that is necessary is 
that he should have made an application to that 
Oourt for the execution of his decree for payment of 
money. Lp. 355, col. 1.] 

It may be conceded that all that is neces- 
sary is that notice of the claim should be sent 
or issued by the Court to the Sale Officer and 
perhaps need not necessarily nave been received by 
the latter before the sale, But notice must be 
“issued” tothe Sale Officer éxecuting the decree 
before it becomes functus officio. |p. 353, col. 2] 

Where therefore the attachment has ceased 
to exist, even in cases other than those men- 
tioned in O. XXI, r. 55, the result would be thatthe 
claimants for rateable distribution would not be able 
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to continue the old proceeding and get the property 
told. To interpret r.55in any other way would be to 
make ıt conflict with the provisions of s, 64 ands. 73 


of the Civil Procedure Code which a High Court 
has no power to amend. [p. 356, col. 1.] 


F.C. A. from the decision of the Addi- 
tional Sub-Judge, Saharanpur, dated 
January 21, 1931. 

Mr. K. Verma, for the Appellant. 

Messrs. G. S. Pathak and S. K. Mukerji, 
for the Respondent. 

Rachhpal Singh, J.—This is a plain- 
tiffs second appeal arising out of a suit 
for a declaration. In order to understand 
the case, it is necessary tobear in mind 
the following facts: 

Roop Chand obtained adecree against 
Bishambar Das, judgment-debtor, in 1926, 
Joti Prasad also obtained a decree against 
the same judgment-debtor in 1927. In 
March 1927, Roop Chand applied forthe 
execution of his decree and attached the 
property which is now in suit. On June 8, 
1927, Joti Prasad also applied for- the 
execution of his decree and for rateable 
distribution. The Court, on July & 1927, 
directed that there should be a rateable 
distribution of assets. In execution of the 
decree which Roop Chand held against 
the judgment-debtor, the property was 
auctioned on January 21, 1928 and 
February 21,1928, was fixed for the con- 
firmation of the sale. 

On February 10, 1928, Joti Prasad made 
an application to the Court asking that 
Roop Chand, decree-holder, who had 
purchased the property at an auction sale, 
should be ordered to deposit the sale 
price in Court. On February 21, 1928, 
Bishambar Das the judgment-debtor, sold 
the property privately to Mehar Chand, 
plaintiff, and with the sale proceeds paid 
off the decree of Roop Chand, On the 
same date Roop Chand appeared in 
Court and stated that his decree had been 
satisfied. The Court certified, that the 
decree of Roop Chand was dis- 
charged as satisfied and the sale was 
set aside. In respect of the application 
which had been made for rateable dis- 
tribution by Joti Prasad, the Court 
passed an order that asthe sale had been 
set aside and no assets had been re- 
ceived, the application should be deposit- 
ed. 
Later on, Joti Prasad applied for the 
sale of the same property on February 28, 
1928, in execution of his own decree. 
The property was re-sold and the sale was 
confirmed on July 31, 1928. Joti Prasad 
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had not asked, after the termination of 
the execution proceedings in connection 
with the decree of Roop Chand, for a fresh 
attachment. Before the sale in favour of 
Joti Prasad, the plaintiff, Mehar Chand 
` filed objections under r. 58, O. XXI, object- 
ing to the sale. These objections were 
dismissed and thereupon Mehar Chand 
instituted. the present suit. 

The principal plea taken by Joti Prasad 
was that under the provisions of s. 6f 
read with O. XXI, r. 55, Civil Procedure 
Code, the sale’in favour of Mehar 
Chand was void. The first Court decreed 
the suit of- Lala Mehar Chand. Against 
that decree there was an appeal tothe 
lower Appellate Court. The learned 
Additional. Subordinate Judge came to 
the conclusion that s. 64, Civil Procedure 
Code, was applicable and that the sale 
which had: been made by the judgment- 
debtor in favour of Lala Mehar Chand was 
void. He, therefore, allowed the appeal 
and dismissed the plaintiff's suit. Against 
that decrée the plaintiff has come up in 
second appeal before this Court. 

The principal question for the determina- 
tion of this case is as to whether or no, 
the sale in favour of Mehar Chand made 
by the judgmenf-debtor was void having 
regard to: the provisions of s. 64, Civil 
Prccedure Code. 

Before we proceed to deal with the 
main question involved in this appeal, 
it is necessary to consider the question 
of the applicability of r. 55, O. XXI, as 
amended by this Court. In execution of 
the dezree of Rup Chand, the property 
attached.had been sold on January 21, 
1928. Joti Prasad had made an applica- 
tion for the rateable distribution of assets 
before the date of the sale but it would 
appear that, somehow, this order was not 
communicated to the Sale Officer. It further 
appears from a perusal of the record that 
after the sale, Joti Prasad somehow came 
to know that notice of his claim for 
rateable distribution had not been sent to 
the Sale Officer in accordance with r. 55, 
O. XXI, Civil Procedure Code, as amend- 
ed by this Court. So on the date on which 
the sale had taken place he made an ap- 
plication to the Court executing the 
decree asking that the Sale Officer should 
be given notice of the application for rate- 
able distribution. The Court passed an 
order that the matter should be immediate- 
ly communicated tothe Sale Officer but 
it appearsfrom the record that the Sale 
Officer received that notice two days 
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after the date on which the salehad taken 
place. 

The amended r. 55, O. XXI, Civil 


Procedure Code, enjoins that notice shall 
be sent to the Sale Officer executing a 
decree of all applications for rateable 
distribution of assets made under s. 73 
(1) in respect of the property of the same 
judgment-debtor by persons other than 
the holder of the decree for the execu- 
tion of which the written order was 
passed. Then cl. 2, sub-cl. (a) of amended 
r. 5) says that where the amount decreed 
(which shall include the amount of any 
decree passed against the same judgment- 
debtor, notice of which has been sent to 
the Sale Officer under sub-cl. (1) with 
costs and all charges and expenses re- 
sulting from attachment of any property 
are paid into Court, then the attachment 
shall be deemed to be withdrawn. Sub- 
clause (b), cl. 2 says that where satisfac- 
tion of the decree (including any decree 
passed against the same judgment-debtor, 
notice of which has been sent to the Sale 
Officer under sub-s. (1)is otherwise made 
through the Court or certified to the 
Court then the attachment shall be 
a aW The Subordinate Judge says 
that: 

“The effect of the new r. 55 which has been 
substituted by the High Court is that a private 
alienation under s. 64 is not only void as against 
the decree-holder in whose decree execution actually 
takes place, but also against all those decree- 
holders who have duly applied for rateable distribu- 
tion of assete under s. 73, Civil Procedure Code.’ 

I find myself unable to agree with this 
interpretation. There are other ways in 
which an attachment may be withdrawn. 
A decree-holder at whose instance an 
attachment has been made mav make 
a default in appearance on the date fixed 
and the Court may find that it is unable 
to proceed further with application for 
execution in that case. The Court is 
competent to dismiss the application and 
upon that dismissal the attachment shall 
cease in accordance with the provisions 
of r. 37, O. XXI, Civil Procedare Code. In 
the case before us it appears that Roop 
Chand in execution of whose decree the 
property had been sold appeared in 
Court and stated that his decree had 
been discharged and was fully satisfied. 
The Court certified the payment of the 
decree and ordered the attachment to be 
withdrawn. It cannot be argued that the 
provisions of amended r. 55, O. XXI 
Civil Procedure Code, in any manner 
improves the possession of a person who 
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had applied for the rateable distribution 
of assets. The question whether the 
respondent, who had applied for the 
rateable distribution of assets, can claim 
any benefit of ihe attachment made at the 
instance of the attaching creditor has to 
be decided with reference to s. 64, Civil Pro- 
cedure Code. 

Section 64, Civil Procedure Code, enacts 
that where an attachment has been made 
any private transfer or delivery of the 
property attached or of any interest 
therein and any payment to the judg- 
ment-debtor of any debt, any dividend or 
any moneys ‘‘contrary to such attachment,” 
shall be void as against all claims enforce- 
able under the attachment. The explana- 
tion attached to the sectlon runs as 


follows : 

“Wor the purpose of this section claims enforceable 
under an attachment include claims for rateable 
distribution of assets.” 

The contention raised on behalf of Lala 


Joti Prasad is that as he had applied for 
the rateable distribution of assets so an 
alienation made by the judgment-debtor 
in favour of Lala Mehar Chand is void, 
though in execution of his own decree there 
had been no attachment. 


The effect of s.64, Civil Procedure Code 
is to declare private alienations of property 
of ‘attachment void as against claims en- 
forceable under that attachment. We 
will first consider the case of a creditor at 
' whose instance the attachment has been 
made. Now if the judgment-debtor makes 
an alienation of the attached property then 
it will be void as against him, because 
the alienation is “contrary to such attach- 
ment,” It is, however, perfectly open to a 
decree-holder to enter into a compromise 
with the judgment-debtor and accept an 
alienation which had been made by the 
latter as the alienation may have been 
made in orderto get money with a view 
to pay the amount due to the attaching 
creditor, One of the objects of s, 64, 
Civil Procedure Code, is to prevent an 
alienation which might defeat the claim 
of the attaching creditor. Where there- 
fore an alienation has been made after 
the attachment and the judgment-debtor, 
satisfies the debt of the attaching creditor 
out of the sale proceeds, then such an 
alienation cannot besaid to be “contrary 
to such attachment.” The alienalion was 
in fact the means by which the decree in 
execution of which attachment was made 
was satisfied and such alienation is good 
against the altaching creditor, An alien- 
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ation made after the attachment is not 
void, against the whole world, but is void 
able at the option of the attaching creditor 
or of persons whose claims are enforceable 
under that attachment. The dttaching 
creditor is interested in realising . the ?- 
money. If he is paid the amount due to 
him, then, there is nothing in law.to 
prevent him from asking the Court to enter 
satisfaction of his claim and to raise*thé .. 
attachment. It becomes a matter of in- 
difference to him whether the alienation 
ead alter the attachment was good: or 

ad, 

So far I have dealt with. the case of 
attaching creditor at whose instance the 
attachment was made and who has been 
paid the full amount due to him out of 
the sale proceeds realised by the judgment- 
debtor by making a private alienation. 
Now I proceed to consider the question as 
to the rights of other decree-holders who 
have not applied for altachment of the 
property. Section 64 enacts that after an 
attachment had been made a private 
alienation “contrary to such attachment”, ` 
shall be void as against all claims en- 
forceable under the attachment, The ques- 
tion for consideration is who are the persons 
having claims enforceable under the 
attachment in addition to the attaching 
creditor himself. 

The explanation to s. 641 is that ; 

“For the purpose of this section, claims enforce- 
able under an attachment include claims for the 
rateable distribution of assets.” 

Mulla in his Civil Procedure Oode p. 233, 
(1234 edition) says : ' Be 
“A decree-holder though entitled to rateable dis- 
tribution as contemplated by the explanation to this 
section is not entitled to question a private alienation 
under this section unless his claim be one ‘“enforce- 
able under the attachment’ within the meaning of 
this section. The attachment referred to in this 
section is the attachment under which the execution. 
saleis made. Therefore a claim ‘enforceable under 
the attachment means a claim enforceable under 
the attachment under which the execution sale is 

made”. 

This opinion is based on the view taken 
by a Full Bench case decided hy the 
Madras High Court and which isreported in 
Annamalai Chettiar v. Palamalat Pillai (l)e 
The chief question which has to be decided: 
in the case is whether a person who has 
applied for rateable distribution can say 
that that he isa person who has “a claim 
enforceable under the attachment” which 
had been made at the instance of another 
decree-holder. The explanation to s. 64 

(1) 43 Ind. Oas., 53); A I R 1918 Mad. 127; 41M 
265; 22 M LT 461; 33 M L: J 707; §(1917) M W N 882; 
7 L W 298 (F B). 


a 


į 


1935 

ways that the claims enforceable under 
the attachment include claims for 
rateable distribution. Now, what we 


ave toseais when does a claim for rate- 
able distribution come into play. The 
-claim for rateable distribution can come, 
into existence under the provisions of s. 73, 
Civil. Procedure Code. A claim for rateable 
distribution can only arise when assets are 
sheld” by the Court and more persons than 
one have applied, before the receipt of 
assets, for rateable distribution. Mulla 
in: his Civil Procedure Oode (1934 edition) 
p. 239 says: 

“But the explanation does not apply unless the 
claim of the subsequent decree-holder can be said to 
be a claim for rateable distribution within the 
meaning ofs, 73. Now the essential condition of 
enforcement ofclaims for rateable distribution 
under s. 73 is that there should be assets held by the 
Gourt,” 

I think that this is the correct view of 
law on the point. Assoon as the decree 
of the attaching decree-holder is satisfied 
the attachment ceases to have any effect, 
and therefore it cannot be said that the 
alienation made by the judgment-debtor 
was contrary to that attachment. Take the 
following instance: A decree-holder at- 
taches some property. During the continu- 
ance of the attachment the judgment- 
debtor makes an alienation of the attached 
property. Other decree-holder's against the 
same judgment-debtor alsoapply for execu- 
tion andclaim of rateable distribution. 
While the execution proceedings are go- 
ing on and before the sale takes place the 


` attaching decree-holder makes a default by 


non-appearance and his application for 
execution is dismissed. The result would 
be that the attachment ceases. Oan the 
persons who have applied for rateable 
distribution claim any relief against tne 
judgment-debtor ? Iam clearly of opinion 
that they cannot. At that stage of the case 
they have no right for any relief.. Their 
claim for rateable distribution can arise 
only when the assets come into the hands 
of the Court. If there are no assets then 
there can be no claim for rateable dis- 
tribution. 

A person who has obtained a decree 
against a judgment-debtor hastwo remedies: 
One isto attach the property of the judg- 
ment-debtor and have it soldin execution 
of the decree. The other isto make an 
application for rateable distribution. Where 
one of the several decree-holders has al- 


‘ready upplied for execution and has fur- 


ther obtained an attachment of the property 
of the judgment-debtor, then the law gives 
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the other decree-holders the right to ask for 
rateable distribution, But his claim can 
only arise when assets are held by the 
Court and it can never come into play 
before the realisation of the assets. Ifa 
decree-holder applies for rateable distri- 
tion, then he must take his chance: if as- 
sets are realised then he succeeds in getting 
rateable distribution; if nothing is realised 
then he loses. If persons who apply for 
rateable distribution wish to safe-gaurd 
their interests, then they should ask the 
Court that the property which has already 
been attached in execution of the decree of 
the attaching decree-holder should also be 
attached in execution of their decrees. If 
then alienation is made during the con- 
tinuance of the attachment, it will be void 
against them. 

The learned Counsel appearing for the 
respondent has contended thatif the view 
taken by me is adopted, then a person 
claiming a rateable distribution can never 
have aclaim which can be enforced as 
against a private alienation made at the 
instance of an attaching creditor. This is not 
so. I will cite one instance, A decree-holder 
applies for execution of his decree and 
attaches some property. Later on, other 
decree-holders apply for rateable distribu- 
tion. The judgment-debtor, before the pro- 
perty is put to sale makes a private trans- 
fer of his property. The property is put 
to sale and is purchased by an auction- 
purchaser who pays the sale money immedi- 
ately. The man in whose favour the alie- 
nation was made objects tothe sale. The 
attaching creditor remains inactive and 
makes no protest against the objections of 
the alienee. It is open to the persons who 
have applied for rateable distribution to 
contend that as the alienation was made 
“contrary to the attachment”, the -alience’s 
objections should be thrown out, The rea- 
son is that because of the realisation of the 
assets which are held bythe Court, the 
claim of the person entitled to rateable 
distribution has become one which is enfor- 
ccable and therefore they can successfully 
piead thatas against them also the alie- 
nation was contrary to attachment and 
that claim cannot bedefeated by a private 
alienation asitis contrary to that attach- 
ment. 

The question involved in this case came 
up for consideration before this Court in 
Bhupal v. Kundan Lal (2). A Bench of 
two Judges in this Court held that ona 

(2) 60 Ind. Oas. 846; A I R 1921 All, 45; 43 A 399; 
29 ALJ 221, 50 P LR (A) 25, 
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consideration of an explanation to s. 64, 
Ctvil Procedure Code, a person claiming 
rateable distribution of assets conld not 
getihe benefit of it, unless he has himself 
got an attachment on the assests from which 
he seeks benefit, and that the mere fact that 
he had filed a petition asking fora share 
ir the distribution was not sufficient. In 
that case the learned Judges relied on rul- 


ing of their Lordships of the 
Privy Council in Mina Kumari 
Bibi v. Bijoy Singh Dudhuria (3) and 


on the Full Bench ruling of the Madras 
High Court in Annamalai Chettiar v. 
Palamlai Pillai (1). The contention which 
has been raised before us in the present 
appeal was also raised inthat Full Bench 
case and there was a very elaborate dis- 
cussion ofthe authorities on the subject. I 
quote here the observations made by 
Wallis, ©. J., which are tobe found at 
p. 275* of the above-mentioned ruling: 
“Section 64 of the present Oode affords no greater 
protection to the attaching decree-holder then 
s. 276 ofthe old Code, and if he cannot protect 
himeelf against an alienation after attachment un- 
less the attached property is brought to sale in 
execution of the decree in respect of which attach- 
ment was made, it necessarily follows that other 
decree-holders who have applied for execution can- 
not bein better position. It may even be said that 
as regards other decree-holders, the language used 
in the body of s.64is ifanything less favourable 
than the language of s.276 because it only renders 
void as against the claimants specified alienations 
which are contrary, to such attachment and an 
alieration by means of which the decreain execu- 
tion of which the attachment is made is satisfied 


ear scarcely be regarded as an alienation contrary 
to that attachment.” 


For the reasons given above, I am of 
opinion that the defendant-respondent was 
not entitled to claim any benefit under 
the provisions of s. 64, Civil Procedure 
Code. The sale made by the judgment- 
debtor in favour of the plaintiff-appellant 
was perfectly valid. The sale in execution 
of the decree of Jala Joti Prasad 
respondent under which he himself pur- 
chased the property in suit was made 
after the transfer in favour ofthe appel- 
lant. At that time the judgment-debtor 
had no saleable interest left in the property 
in suit. ‘Therefore the subsequent sale 
in favour of the respondent does not affect 
that sale in favour of Lala Mehar Chand, 
appellant. I would, therefore, allow this 
appeal, set aside the decree passed by the 
learned Subordinate Judge and decree the 

(3) 40 Ind. Cas. 242; ATR 15)6 PO 238; 44 O 
662: 1 P L W 425; 5L W 711; 32 M LJ 425; 21 


CW NE£E85;, 21M LT 344; 15A LJ 382; 25 OLJ 
508; 19 Bom. L R 424; (1917) M W N 473 (P 0). 
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suit of the plaintiff-appellant with costs in 
all the Courts. 

Sulaiman , C. J.—1 agree, and would 
like toadd a few words only because the 
questions involved in this case are of 
some important. Under the old Oivi 
Procedure Code there was a conflict of 
opinion as to whether a person, who. had 
made a separate application for execution 
of his decree but had not got the property 
attached asecond time, could take any 
benefit under the attachment of another 
decree-holder. In the case of Mina Ku- 
mari Bibi v. Bijoy Singh Dudhuria (3), 
their Lordships ofthe Privy Council point- 
ed out thats. 276 of the old Code (corres- 
ponding to s. 64 of the new (ode) merely 
provided that when an attachment had 
been made as described therein, any 
private alienation ofthe property attached 
during the continuance of the attachment 
would be void against all claims enforce- 
able under the attachment; and that 
ex-hypothesi, a private alienation not being 
during the continuance of such anattach- 
ment, could not be avoided by that attach- 
ment. But their Lordships further pointed 
out that even ifa contrary view be as- 
sumed forthe sake ofargument, a person 
who had merely asked for a rateable share 
in the assets, could not invoke the aid of 
s. 295 (now s. 73) so long as there are no 
assets by the Court. 

The legislature has now amended s. 64 
and also added an explanation thereto. 
The amendment emphasises that the private 
alienation or delivery of property, which 
has to be void, must be “contrary to such 
attachment.” Now obviously if the private 
alienation isto satisfy the very decree 
and isin no way intended to override 
the attachment, it would be difficult to hold 
that itiscontrary to such attachment. On 
the other hand the explanation added to 
the section now makes claims for the 
rateable distribution of the assets included 
within the meaning of the expression 
“claims enforceable under an attachment.” 
The result is that where a private 
alienation is contrary to an attachment, 
in such acase claimants for rateable dis- 
tribution of the assets are equally protect- 


ed, It would follow, therefore, that where. 


the attachment has not fallen to the 
ground but subsists and property has been 
sold in pursuance of it, the assets which are 
realised are liable to be distributed among 
the decree-holder as well as all claimants 
for rateable distribution in spite of the 
fact that a private alienation has previous- 
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ly taken place. On the other hand, if the 
attachment falls to the ground and is 
either withdrawn or ceases to exist, then 
neither the attaching creditor, nor, for 
the matter of that, any other claimant for 
rateable distribution can get any benefit 
out of it. If this case were allowed the 
result would be that while the attaching 
creditor himself got the application for 
attachment struck off and the attachment 
ceased to exist, the claimants for rateable 
distribution, although no assets are yet in 
existence, would be entitled to pursue the 
matter. 

. The learned Advocate for the respondent 
contends before us that claims forrateable 
distribution should include not only the 
right to get a rateable distribution after the 
` assets have been received by a Court, but 
also claims put forward by other decree- 
holders to get a share whenever such assets 
are received. It must, however, be borne 
in mind that s. 73 of the Code, does not 
make it necessary for a decree-holder to 
make any formal application for a rateable 
share in the assets. All that is necessary 
is that he should have made an application 
to that Court for the execution of his 
decree for payment of money. There may, 
therefore, be cases where no formal ap- 
plication for rateable distribution has, in 
fact, been made. It would be impossible, 
therefore, to hold that there are claimants 
for rateable distribution of assets before 
_any assets have been received. Indeed all 
that s. 73 doesisto direct that the Court 
which received the assets must distribute 
them rateably amongthe persons, It does 
not expressly confer any specific right on 
decree-holders to claim a right to such as- 
sets before even such assets arein the hands 
of the Court. 

The learned Advocate for the respondent 
strongly urges before us that this interpreta- 
tion of these two sections would make 
the explanation to s. 64, entirely super- 
fluous and futile, He points out that if 
assets are actually held by the Court, then 
it ie the duty of the Court to distribute 
them rateably under s. 73 ofthe Act with- 
out even the help of the explanation to 
s.64. But this argument has not much 
force.. In the first place, the explanation is 
after alla mere explanation which removes 
a doubt which once prevailed as regards s. 64 
and is not necessarily a fresh addition to the 
previous enactment. In the second place, 
it makes it possible for claimants for 
rateable distribution of assets to have 
-~ -priority over private alienees who can no 
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longer contend that after the satisfaction 
of the decree in execution ‘of which the 
property had been attached and sold, 
they must be given the balance of the 
sale proceeds. It has been suggested on 
behalf of the plaintiff that if a decree- 
holder cannot get any benefit of his at- 
tachment which is not pursued, persons 
entitled torateable distribution also should 
not get any benefit. That argument by 
itself may not have much force, because 
in this case the claimants for the rate- . 
able distribution want to abide by the 
same attachment and in fact wish to get 
the property sold in pursuance of the 
same attachment. Their claim is not sus- 
tained, because they have no right to 
proceed with the attachment and sale when 
the attachment itself, which was made 
in execution of the decree-holders' decree, 
has ceased to exist. The result is that 
claimants for rateable distribution have a 
right only when assets are held by Oourt. 
So long as no assets are held by the 
Court, they have only at the most a mere 
inchoate right, and sucha right does not 
continue after the attachment ceases to 
exist. The attachment, therefore, enures 
for the benefit of the claimants for rateable 
distribution in cases where the attach- 
ment is fructuous and the property is ac- 
tually sold and sale proceeds are 
realised. Where this does not happen, the 
claimants cannot have any better rights 
than the attachment-creditor whose attach- 
ment has ceased to exist. 

Thisis the view expressed by a Division 
Bench of this Court in the case of Bhupal 
v. Kundan Lal (2) with which I also agree. 
It is not necsssary to considerin this case 
whether assets would be deemed to be held 
by the Court where the decree-holder is 
allowed to file a receipt for the docretal 
amount instead of depositing the purchase 
money when he has himself purchased the 
property. 

The lower Appellate Court has held that 
the benefit of O. XXI, r. 55, Civil Proce- 
dure Code as amended by this Court, should 
go to the defendant, because no notice of 
the claim had been sent before the sale 
took place. It may be conceded that all 
that is necessary is that notice should be 
sent or issued by the Court to the Sale 
Officer and parhaps need not necessarily 
have been received by the latter before 
the sale. But notice must be ‘‘issued” to 
the Sale Officer executing the decree before 
it becomes functus officio. 

All that r. 55 provides is that when 
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the amount decreed, including the amounts 
of other decrees of which notices have been 
sent to the Sale Officer, is either paid or 
the satisfaction thereof is made through 
the Court or the decree is set aside or re- 
versed, the attachment shall be deemed to 
be withdrawn and may at the desire of 
the judgment-debtor the withdrawal also 
be proclaimed. The provision ig obviously 
for the benefit of the judgment-debtor bo 
that the attaclrhent must be deemed to 
je withdrawn when all the conditions are 
fulfilled, and he isfree to deal with the 
property and can also havethe fact adver- 
tised so asto remove all misapprehensions. 
The Rule does not in so many words lay 
down that if only part of the decree is 
satisfied, the attachment can never be with- 
drawn under any circumstances. It would 
certainly not be deemed to be withdrawn, 
but there is nothing to prevent the Court 
from ordering that the attachment should 
cease and releasing the property. Sucha 
contingency may happen when under r. 07 
the decree-holder owing to his default fails 
to proceed further with the application 
which is dismissed. Upon the dismissal 
of such application {he attachment has to 
cease. It would follow that the attachment 
can cease to exist apart from the contin- 
gency mentionedin r. 55. Where, there- 
fore, the attachment has ceased to exist, 
even in cases other than those mentioned 
in r. 55, the result would be the same, 
and the claimants for rateable distribution 
would not be able to continue the old pro- 
ceeding and get the property sold. To 
interpret r. 55,in any other way would 
be to make it conflict with the provisions 
of s. 64 and s. 73 of that Act, which a High 
Court has no power to amend. 


The contention that the present suit does 
not lie, because the second auction sale 
was not ee to be set aside under 
O. XXI, 90 has no force whatsoever. 
The pe alienee was no party to that 
proceeding and is not bound by thesale 
which took place behind his back, I, 
therefore, agree that the appeal should be 
allowed and the suit decreed. 


D. Appeal allowed. 


SaWAND SINGH ¥.-SUR.P SINGH 
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LAHORE HIGH COURT . 
. First Civil Appeal No, 1171 of 1931 
November 22, 1933 
_ ADDISON AND MONLOE, Jd. 
JAWAND SINGH—APPELLANT 
versus 
SURAT SINGH AND otnfes— 
ESPONDENTS 

Sikh Gurdwaras — O ffice-holders dppointed by 
Panchayat—No rule of succession for institution— 
Person not å hereditary office-holder cannot main- 
tain petition— Foundation of institution for Sikh 
worship — All officeeholders found to have been 
Sikhs— Inference. 

Where the office-holders of the Gurdwara are 
appointed by the Panchayat and there is no rule of 
succession for the institution, the person alleging to 
be office-holders has no locus standi to maintain 
his petilion when he has not established that he isa 
hereditary office-holder. 

When a Gurdwara was established for the worship 
of Sikhs and has been used throughout its existence 
for the same purpose and all the oflice-holders during 
the whole period of the existence of the institution 
have been Sikhs, the Gurdwara must be deemed to 
be established to be a Sikh Gurdwara. 


F. C. A. from the decree of the First Sikh 
Gurdwaras Tribunal, Lahore, dated March 
31, 1931. 

Messrs. Badri Das, Shamair Chand and 
Govind Ram Khanna, for the Appel- 
lant. 

Mr. J. L. Kapur, for Mr. J. N. Aggarwal 
and Sardar Bhagat Singh, for the Respond- 
ent. 

Monroe, J.—Bya decree dated March 
31,1931, made in petition No. 137 the Sikh 
Gurdwaras Tribunal declared that the 
institution known as Gurdwara Pan} 
Garain or Dharamsala Jassa Singhwas a 
Sikh Gurdwara and dismissed the petition. 
The petition was brought by Jawand Singh 
who claimed to bea hereditary office-holder 
and washeard by the Tribunal with two 
other pelilions Nos. 138 and 139 which were 
brought by persons claiming to be 
worshippers of the Gurdwara. The issues 
before the Tribunal were: 


“Whether Jowand Singh is a hereditary 


office-holder of the Gurdwara ?” and “Is 
the instilution a Sikh Gurdwara?”, The 
learned President did not consider the 


first issue Because whatever the answers, 
the worshippers were entitled to maintain 
a petition. The membersof the Tribunal 
both held that Jowand Singh was a 
hereditary office-holder; on the second 
issue the decision was by a majority, the 
President and Mr. Kharak Singh agreeing, 
that the institulion was a Sikh Gurdwara. 
Jowand Singh alone has appealed and the 
question whelher he was a_ hereditary 
office-holder becomes important because 
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if he was not, his appeal must fail on that 
ground alone. 

In my opinion the appellant has not 
established that he is a hereditary office- 
holder. The oral evidence for the objectors, 
whichis strongly supported by the docu- 
ments produced by them, e. g. Ex. O. 2-A 
and O. 3, shows that the Gurdwara was 
erec'ed by the villagers and that the 
panchayat was responsible for the appoint- 
ment ofthe Granthi, The petitioner in 
his evidence based his claim on the fact that 
he was the chela of Kartar Singh, ‘his first 
ecusin, Granthi of the Gurdwara, and pro- 
duced a document (Ex. p. 10) which is des- 
cribed as an original registered will, dated 
March 22, 1923, and was executed by 
Musammat Radha Devi, the widow of Kartar 
Singh in which she stated that Kartar 
Singh had made Jowand Singh his chela 
and that Jowand Singh had been installed 
in the gaddi hy “me and our Sikhs”. This 
evidence seems to me to have been 
brought into being for the purpose of 
supporting the petitioner's claim and not 
very skilfully, because the oral evidence of 
the objectors’ witnesses both show that if 
there was any principle of succession tothe 
Office of Granthi, it was by  blood-rela- 
tionship which is not established and not 
by Chelaship. ButI perfer the evidence 
of Dhanna Singh, D. W. No. 1, whose state- 
ment on this point is.— 

“Oa the death of Kartar Singh, Musammat Radha 
Devi, widow of Kartar Singh was there. ‘The 
panchyat advised her that as she could not perform 
the duties, she should batter have some one to help 
her here in the Gurdwara and so we appointed Baba 
Jowand Singh todothis service,” 

This statement and the entry in the 
register of mutations (O. 3) to which I 
have already referred “The panchayat 
installed Baba Gurmukh Singh, father of 
the deceased to the Gaddi” seams to me to 
show that appointments were made by the 
panchayat and that there was no rule of 
succession for this institution. I would 
hold, therefore, thatthe appellant has no 
locus standi to maintain this peti- 
tion, 

To decide on the nature of the worship 
which has been practised at the Gurdwara 
involves a choice between the witnesses 
for the petitioner and the witness for the 
objectors. The latter state that the only 
form of worship is that of the Granth Sahib. 
The evidence of Jowand Singh himself is 
altogether unsatisfactory, but he had on 
cross-cxamination very unwillingly to 
admit that he was a Sikh of Guru Nanak 
as he believed in him and that he believed 
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inthe Granth Sahib; he also said “I oannot 
say that I believeain the ten Gurus as Ido 
not follow the doctrines laid down by 
Gobind Singh”. He endeavoured to show 
that relics of former Granthis and Samadhs 
were worshipped. I haveno hesitation in 
disbelieving most of his evidence and in 
so far as it goes to show thatthe worship 
practised in the Gurdwara was not Sikh 
worship, I think that it is of no value. The 
Gurdwara is not a very old one; the first 
Granthi died about 1860 and the earliest 
documentary evidence of the nature of the 
worship is found in a judgment given on 
August 16, 1872, in a suit between Mahan 
Singh,a Granthi and Sham Singh, a 
resident ‘of the village respecting the suc- 
cession. It was held by the Tahsildar that 
the Dharamsala was constructed by the 
whole panchayat and built by the residents 
of thevillage during the Sikh rule, that 
“the Granth Sahib in which the Sikhs 
have faith was installed then.” To my 
mind the only possible view of the facts 
found by the Tahsildar is that the founda- 
tion was for Sikh worship and even if the 
evidence that the Samadh of Jassa Singh 
is worshipped to-day by some of the 
persons who use the Gurdwara is accepted, 
this worship would not have been a reason 
for the foundation of the institution. All 
the office-holders during the whole period 
ofthe existence of the institution have 
been Sikhs. All the evidence to which 
credit can be given pointsin the same way 
and I haveno doubt that this Gurdwara 
was established for the worship of Sikhs and 
has been used throughout its existence for 
the same purpose. I agree with the learned 
President that “there is no substantial 
evidence that the institution was establish- 
ed or maintained for non Sikh wor- 
ship”. 

Accordingly I hold that tha provisions of 
s. 18(2) (3), of the Act apply. On both 
grounds I would dismiss this appaal with 
costs. 

Addison, J.—I agree. 

ae Appeal dismissed. 
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sion to property from guru to chela—Natural heirs 
` excluded — Presumption that the institution 18 
religious, if arises-— Sikh Gurdwaras Act 
(VITI of 1925), ss. 2 (4) and 18 (g)—Muafidars 
abandoning secular life—Services at instituiion— 
Reciting Granth Sahib—Muafidars, if office-holders 
within s. 18 (g)—Grant—Inam—Assignment of 
revenue by ruler before introduction of Britisk 
Revenue system—Assignee, whether owner. 

Where succession to property was throughout 
from guru to chela to the exclusion of natural heirs: 

Held, that the presumption was that the property 
is of a religious nature’and had been dedicated to 
religious use. Ram Singh v. Nehal Singh (2), 
and Indar Singh v. Fateh Singh (3), referred to. 

Where it was found that the Muajidars who had 
abandoned secular pursuits were constantly per- 
forming service at the institution and were found to 
take out the Granth Saheb and recite it. 

Held, that technically speaking, they fell within 
the definition of office-holders as given in s. 2 (4), 
Sikh Gurdwaras Act as they participated in the 
management of public worship in a Gurdwara or,in 
the management of performance of rituals or 
ceremonies observed therein and a presumption 
arose in favour of the Gurdwara under s, 18 (g). 

Prior to the introduction of the British revenue 
system a grant of an assignment of revenue by the 
ruler carried with it such powers of control that the 
assignee practically became the owner of the land. 
Suryanarayana v, Patana (4), Dasaundhi Ram v. 
Khazan Das (5), referred to. 

F. ©. A. from the decree of the First 
Sikh Gurdwaras Tribunal, Lahore, dated 


July 9, 1929. 


Mr. M. L. Puri, for the Appellant. 

Messrs. Badri Das, Achhru Ram and 
Bhagat Singh, for the Respondent. 

Currle, J.—An institution at village 
Bache Nau, in the Hafizabad Tahsil, was 
included at No. 96 in Sch, 1 attached to 
the Sikh Gurdwaras Act. A consolidated 
list of properties claimed to belong to the 
Gurdwara was published in Notification 
No. 6655, dated December 20, 1926, under 
s. 3 (2) of the Act. In this list Kahan 
Das, Thakar Das, Puran Das and Baha! Das 
were shown as the persons in possession. 
Two petitions were presented under s. 5 
(2); of the Act, one by Puran Das and 
Bahal Das in respect of half the property 
and the other by Kahan Das who claimed 
one-fourth on his own account and one- 
fourth asthe heir of his Gur, Bhai Thakar 
Das who had died. Kahan Das claimed 
that he and Thakar Das were both chelas 
of their natural father Megh Das. Thakar 
Das, it may be noted, had left a son. 
The two petitions were consolidated and 
were dismissed by a majority of the 
Tribunal. The present order will deal 
with the two appeals: No. 2867 preferred 
by Puran Das and Bahal Das and 
No, 2368 by Kahan Das. 

The petitioners alleged that the property 
had been acquired not by Bawa Bharti 
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Chand who is alleged to have been the 
founder of the institution but by Atar 
Das and Megh Das. ‘They denied that 
there was any Gurdwara at all, alleging that 
there was only the samadh of Bawa Bharti 
Chand and samadh and marhis of other 
sadhus. They claimed that the lands were 
their own property and had been brought 
under cultivation by their predecessors. 
They claimed that in any case they were 
entitled to occupancy rights. Originally 


“they also claimed that the site of the 


samadh was their property. They also 
claimed the petty revenue assignments in 
villages Bache Nau and Kot Hinjranwala 
attached to the Gurdwara. 

In reply, it was urged by the committee 
of management for Gurdwara Bache Nau 
and Shromani Gurdwara Parbandhak Com- 
mittee that Kahan Das had no right to 
present any petition regarding the share 
of Thakar Das as Thakar Das had made 
a gift of his share on certain conditions 
to the Gurdwara by a registered deed, 
dated September 17, 1922, and that in 
any case Kahan Das was not the chela 
of Thakar Das. It is further claimed that 
the place was a notified Sikh Gurdwara 
and there were relics of Guru Gobind 
Singh and that Bawa Bharthi Chand was 
a saint and follower of the tenth Guru. 
It was denied that the land was acquired 
by Atar Das and Megh Das -and alleged 
that it came into their possession as 
office-holders of the Gurdwara. The land 
was claimed asthe property of the Gurd- 
wara. The muayi was also claimed and the 
claim of the petitioners to occupancy rights 
was also resisted. 

The following issues were framed by the 
Tribunal: (l) Are the petitioners office- 
holders of the Gurdwara Bache Nau ? (2) 
Has the succession to this property been 
from guru to chela as office-holders of the 
Gurdwara? (3) Does the property belong 
to the Gurdwara? (4) Was the property in 
dispute in case No. 200 handed over by 
Thakar Das tothe Gurdwara, If so, what 
is the effect of the deed ? 

The claim to the muajfi was eventually 
abandoned. The property in dispute, it 
may be noted, consists of the proprietary 
rights of the village Bache Nau and the 
rights held in a certain area in the shamilat 
deh of village Kot Hinjranwala under a 
panahi kamil tenure, The Tribunal held 
that the institution of Bache Nau having 
been included in Sch. 1, Sikh Gurdwaras 
Act, they were precluded by the provisions 
of s. 3 (4) of the said Act from considering 


N 
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the claim that it was not a Sikh Gurdwara. 
They also held that the institution men- 
tioned at No. 96 of Sch. I was identical 
with that containing the samadh of Bawa 
Bharti Chand claimed by tha petitioners. 

The learned President in ths principal 
jadgment held that it was clear that nat- 
ural heirs have been excluded from succeed- 
ing according to blood relationship. It was 
true that sons have sometimes become chelas 
of their father’s brothers and thus the 
pruperty as a whole had been kept within 
the natural fraternity. As regards the 
question of whether ‘the petitioners were 
office-holders, he remarked: 

“That they were office-holders within the defini- 
tion in s. 2 (t) may not have been strictly proved 
and therefore it would not be safe to say that the 
presumption under s. 18 (1) (g) has been establish- 
ed in this case, but the mode of succession to the 
lambardari, the Mahantship and the possession of 
the lands, is nevertheless, evidence of the religious 
nature of the property, quite apart from any pro- 
vision in the Sikh Gurdwaras Act,” < 

His final conclusion was given in the fol- 
lowing words : 

“Viewing the evidence in the light of the pro- 
visions of the Sikh Gurdwaras, Act, I can come to 
no other conclusion than that the property in the 
possession of the petitioners and the property 
surrendered by ‘Thakur Das was possessed and 
enjoyed by the fraternity founded by Bharti Chand 
not as private owners bub as representing the in- 
stitution known since the British annexation of the 
Punjab asthe Gurdwara Bache Nau.” 


Rai Bahadur Munna Lal held that the 
lands were private property but the muafi 
belonged to the institution. He was there- 
fore of opinion that the claim of the 
petitioners should be accepted inso far 
as it related to the share which Thakur 
Das had given to the Gurdwara, the actual 
institution itself and the muafi assignment. 
The third member Sardar Kharak singh, 
held that it was established that the peti- 
tioners and their predecessors-in-interest 
were{ servitors and office-holders of the 
institution. He further held that pre- 
sumptions arose under s. 18 (b), (d) and 
(9), Sikh Gurdwaras Act, and that the 
property belonged to the Gurdwara. The 
appeal of Kaban Das was argued at length 
by Mr. M. L. Puri and D. R. Sawhney 
who appeared for Puran Das adopted Mr. 
Puri's arguments. 


Before us the viewtaken bythe Tribunal 
that they were precluded from considering 
the question of whether the institution 
was or was not a Sikh Gurdwara 
was accepted as correct. The  admis- 
sions of Kahan Das and Puran Das to- 
gether with the documentary evidence 
conclusively show that the only place which 
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could be held to be the institution at Bache 
Nau mentioned at No. 95 of Sch. I, 
Sikh Gurdwaras Act,is the enclosure con- 
taining the samadh of Bawa Bharthi 
Chand and other sadhs. Mr. Puri, how- 
ever, argued that the evidence showed 
that the sv called institution merely cons- 
isted of the samadhsof the sadhs and 
that no regular public worship took place 
there and therefore the petitioners could 
not be hell to be the offize-holders of any 
institution. He urged that throughout in the 
revenue Record of Rights the petitioners and 
their predecessors had been (mentioned?) as 
owners They had never been described as 
mahants. According to him, a sharp distinc- 
tion has always been drawa between the 
land and the revenue assignment. He 
contends that the succession tothe pro- 
perty since these Udasis took to marriage 
had always been within the family though 
nominally from guru to chela. He pointed 
out that there had been no case where 
any one had succeeded by virtue of being 
mahant of any institution but that all 
the chelas had succeeded alike. He urged 
that Udasis could hold secular property and 
that throughout, the lands had been treat- 
ed as private property. There was there- 
fore nothing to rebut the presumption of 
private ownership which arose from the 
entries of the Record of Rights. In view of 
the line of argument adopted by him Mr, 
Purl was not able to press seriously the 
claim of Kahan Das to the share of the 
property which Thakar Das had made 
over by registered deed to the Gurdwara. 
For the respondents Mr. Badri Das con- 
tended that the entry in Sch. I was 
conclusive proof of the existence of an in- 
stitution, thatthe property was clearly 
religious and not secular and therefore 
must be held to belong to the said ins- 
titution. He contended that in view of 
certain statements made by the petitioners 
and their predecessors-in-interest they must 
be held tobe office-holders of the institu- 
tion. The real question for decision is 
whether the lands belong to the institution. 
To determinethis question it will be ne- 
cessary toexamine the evidence in some 
detail and ascertain if there is sufficient 
ground for holding that the presumption 
arising from theentries in the Record of 
Rights that the land is a private property 
has been rebutted. (After discussing the oral 
and documentary evidence and the history of 
the muaji assignment, his Lordship proceed- 
ed). From the above it is clear that tha 
institution in favour of which these as- 
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signments were made was In the earliest 
records described asa (Gurdwara. Sub- 
sequently it was described as a Thakar- 
dwara which it apparently never was or 
a samadh. From the statements made at 
various times by the petitioners and their 
predecessors-in-interest it appears that 
there were originally certain buildings devo- 
ted to the langar and the entertain- 
ment of travellers. Probably these were 
situated in the village while the samadhs 
were oulside the village, being described 
as about 14 killas distant which would be a 
little over 100 yards from the village. The 
samadhs have survived but the other 
buildings have either disappeared or more 
probably have been secularised and appro: 
priated by sadhs to their own use. 

To turn now tothe status of the muafi- 
dars: Mr, Puri contended that they held 
the land as owners. The Record of Rights 
shows them as owners in Bache Nau and 
as holding the land in Kot Hinjranwala in the 
shamilat deh under a panahi kamil tenure, 
4.e€., as perpetual tenants. Mr. Puri con- 
tends that the presumption of truth at- 
taching to therevenne records must prevail 
and cites Abdul Haqv. Shiromani Gurd- 
wara Parbandhak Committee (1) in which 
it was held thatthe presumption of cor- 
rectness attaching tothe revenue records 
could not be cancelled by an entry occurr- 
ing in amuafi register. That case, how- 
ever, wae decided on its own facts and is 
distinguishable from the present case, in 
thaf among other differences the succes- 
sion to the land was described as from 
father toson and not from guru to chela. 
In the present case, the succession through- 
out has been from guru to chelas. Accord- 
ing to the petitioners, the sadhs down to 
the time of Attar Das and Megh Das 
were celibates. There appears to be no 
authenticated case in which a son was 
taken by his own natural father as a chela 
and succeeded. Kahan Das, it is true, alleged 
that he and Thakar Das were the sons of 
their Guru Megh Das, but this appears to 
be most doubifulas remarked by the 
learned President. There are ins- 
tances of nephews being” taken 
as chelas by their natural uncles and 
in all cases the succession has been from 
guru to chela. Apart from this, there are 
instances in which outsiders were adopted 
as chelas and succeeded to the property. 
Among these is the case of Garja Singh, 
who was a Virk Jat, but succeeded his 


(1) 138 Ind, Cas. 387; AI R1932 Lah 513; 14 Lah 
156; Ind, Rul, (1932) Lah 474; 33 P L R 730. 
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Guru Sadhu Ram. A considerable dispute 
arose on his death as he had married a 
Muhammadan woman. Similarly, it would 
appear that Sangat Ram, the chela of 
Mahan Das, was an outsider as it was stated 
by various persons that they were ignorant 
as to whose sonhe was. Hisco-chela, Kirpal 
Das, was an outsider and on reverting to 
secular life severed his connection wilh the 
institution. There is, therefore, not the 
least doubt that the succession has through- 
ont been from guru to chela to the exclu- 
sion of natural heirs. This in itself, apart 
from any provisions of the Sikh Gurdwaras 
Act, raises a presumption that the property 
is of a religious nuture and has been dedi- 
cated to religious uses, vide Ram Singh 
v. Nehal Singh (2) and Indar Singh V. 
Fateh Singh (3). 

On the question of whether the petitioners 
are office-holders of the institution, Mr. 
Puri contends that in no case have any of 
the sadhs been given the designation of 
mahantin the Record of Rights and that, 
therefore, it can be held that they were 
officer holders. The Record of Rights iiself 
does not use ihe term “mahani.” There 
is, however, evidence to show that the 
position of the lambardar in the village 
went with the position of mahant. Though 
there were two tarafsin the village named 
after Attar Das and Megh Das, there was 
only one lambardar. The first lambardar 
was Attar Das. He was succeeded by his 
Gur Bhai Megh Das. In the wajib-ul-arz 
of 1856 (r. 42) it was distinctly stated that: 

“ At present Rawa Attar Singh is the lambardar. 
After his death whoever succeeds to the gaddi will 
te the lambardar. Weare fagirsand not khanadars 
(worldly-men). We cannot, therefore, give down that 


after the death ofa lambardar ‘bis son will be the 
lambardar.”’ 


Megh Das was succeeded not by his own 
chela but by Mahan Das, a chela of Attar Das. 
On the death of Mahan Das, the Collector 
in his order dated May 17, 1897, appointed 
Sangat Das the chela of Mahan Das as 
lambardar with Puran Das, one of the pre- 
sent petitioners, as his sarbarah. In that 
order the Collector remarked : 

“ There is a dharamsala in the village and it appears 


that the lambarday generally takes the cffice of its 
mahani." 


In those procecdings Mahan Das was 
described as lamtardar and sarpanch. It 
is nob clear what exactly was meant by 
sarpanch though it appears from a list of 
revenue assignments attached to the 
jamabandt of 1892-93 printed at pp. 89-9) 

(2) 136 P R 1889, 


- (3) 59 Ind. Cas. 734; AIR 1921 Lab. 337; 1 Lah. 
540; 64 P W R 1920; 49 P L R 1921, ; 
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that Mahan Das as sarpanch enjoyed a 
separate muafi of the value of Rs. 3. What 
happened to this assignment is not clear. 
Further, in those proceedings the present 
petitioner Kahan Das claimed the lambar- 
dari on the ground that he had been 
appointed mahant by a Panchayati Akhara 
of Faqirs and Thakar Das supported his 
claim. Again ‘n the muafi proceedings 
Sangat Das claiu ed to be the mahant and 
urged that Pura. Das should not be 
appointed mahant. From this it is clear 
that the institution «d some sort of head 
and he, whether kiown as gaddinashin 
sarpnach or mahant, was considered to be 
the person entitled to the office of lambar- 
dar. 

Again throughout in the muafi enquiries, 
the petitioners and their predecessors-in- 
interest have consistently alleged that the 
muafidars performed service at the institu- 
tion in.turns and take the offerings of the 
pilgrims. It appears clear from the evi- 
dence that the Granth Sahib was taken 
out and recited on the occasion of the 
annual fairs held on the Visakhi and Nirjla 
Ikadashi days. No doubt, this was done 
wilh a view to attracting offerings from the 
pilgrims. Whatever may have been the 
case as regards daily worship in olden 
times, it is clear that at the present day the 
sadhs who have now taken to secular pur- 
suits have abandoned the practice. There 
can, however, be no doubt that technically 
speaking they fail within the definition of 
office-holders as given in s. 2 (4) ae they 
participate in the management of public 
worship in a Gurdwara or in the manage- 
ment of performance of rituals or cere- 
monies observed therein. Thus a presump- 
tion does arise in favour of the Gurdwara 
under s. 18 (g). 

Mr. Badri Das, further claimed that a 
presumption arose also under s. 18, (d) on 
the ground that the whole or part of the 
income derived from the right, title or 
interest was ordinarily expended on the 
service or maintenance of the Gurdwara. 
This claim, he based on a statement made 
by Attar Das in 1855 in the muaf enquiry 
when he stated that the produce amounted 
to: 

“8 orh manis of grain on account of one-fourth 
share and personal cultivation is received. The 


same- is utilized in the langar attached t9 the 
institution,” : 


That statement is of doubtful value 
and in any case there is nothing of more 
recent date to warrant the assumption that 
the whole or part of the income derived 
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from the land is expended on the service or 
maintenance of the Gurdwara. 

- Finally, a3 regards the contention that a 
distinction has throughout been drawn 
between the land and the revenue arsign- 
ment, there is no doubt that the muajidars 
consistently described themselves as owners 
of the land. Mr. Puri contends that as the 
institution consists of the samadh of Bawa 
the land must have been 
given to Bawa Bharti Chand himself and 
the institution had come into existence after 
his death. What appears to be the case, 
however, is that Bharti Chand acquired the 
land for his gurdwara and subsequently 
his samadh became the principal feature 
of the institution. Theisanads of Maharaja 
Dalip Singh, according to Mr. Puri, relate 
only to a grant of revenue in favour of 
Attar Das and Megh Das who were the 
owners, Mr. Badri Das, on the other band, 
contends that these sanads involve a grant 
of the land as well as its exemption from 
assessment. - He refers to Suryanarayana v. 
Patana (4), in which their Lordships of the 


- Privy Council held that there was no pre- 


sumption in law thatthe grant of an inam 
by a Native Ruler pricr to British Rule 
conveyed only the revenue due to the State. 
Though that case relates Lo the Madras 
Presidency, there can be no doubt it is 
generally agreed (vide Douie’s Settlement 
Manual, para. 179) that prior to the intro- 
duction of the British revenue system a 
grant of an assignment of Revenue by the 
ruler carried with it such powers of control 
that the assignee practically became the 
owner of the land. The early British 
Revenue Officials were only concerned with 
the question who was in possession and 
ready to engage for thé‘ payment of ihe 
revenue. The result was that entries were 
made in the Record of Rights in the case of 
these religious institutions. which had a 
tendency to obscure the tenure of the prop- 
erty and to facilitate its Secularisation, c. p. 
Dasaundhi Ram v. Khazan Das (5). 

In myfopinion, Bawa Bharti Chand 
originally founded the institution at this 
place with the consent of the Local Officials. 
In those days, the tract was waste and even 
at the time of the earliest enquiry afler the 
annexation we find that only a small area 
had been brought under the plough and 
the rest of the land was uncultivated. Thig 
is apparent from the documents at pp. 977 
_(4) 48 Ind. Oas. 689; AIR 1918 PO 169; 45 I A 
203; 41 M1012; 25 M L T 30; (1918) M W N 859 
230 W N273; 9 L W 126; 29 C LJ 153 1UP LR 
(P. O.) 11; 36 M LJ 585; 21 Bom L R 547 (P, O). 

(5) 112 P R 1906; 102 P LR 1907, 
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to 82 of the paper book. From {the mention 
of the number of cattle in the Sadr 
Munsarim’s Report dated June 18, 1852, 
Ex. P-17, it is clear that the area allowed 
to remain with Megh Das and Attar Das 
when Bache Kohna was separated from 
Bache Nau was largely determined by the 
number of cattle they possessed. They 
were thus rather graziers than cultivators, 
To my mind, it is clear that the lands were 
held by Attar Das and Megh Das as mem- 
bers of the institution founded by Bawa 
Bharti: Chand and that the property was 
religious. This institution had a regular 
head known either as gaddinashin, mahant 
or sarpanch who was the lambardar of the 
village by virtue of the fact that he was 
the head of this religious fraternity. The 
presumption raised by the entries in the 
Revenue Records is thus rebutted. 

I would, therefore, hold that the lands 
in Bache Nau and the panahi kamil tenancy 
in Kot Hinjranwala are the property of 
the institution at Bache Nau and that inas- 
much as that institution has been notified 


as @ Sikh Gurdwara by its inclusion in. 


Sch. I, Sikh Gurdwaras Act, the petitioners’ 
claim must be rejected and their petition 
was rightly dismissed by the Tribunal. I 
would, therefore, dismiss the appeal with 
costs. ; 
Addison, J.—I agree. 
D. Appeal dismissed, 
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versus 


SUBAJU—P tatntirF— Opposite Panty 

Civil Procedure Code ‘Act V of 1908), 3. 144— 
Pre-emption—Decree of suit—Deposit of money by 
plaintifi—Decree set aside in appeal—Right of 
plaintiff to get his money back—Benefit received by 
defendant from userof money—Hquitable right of 
plaintiff to interest. 

According tothe language of s. 144, Civil Prcce- 
dure Code, the Court may place the parties in the 
position which they would have occupied but for 
the decree which has been set aside or varied. 
Where a pre-emption decree isset aside in appeal, 
the plaintiff is entitled to the restoration of his 
pre-emption money which he’ has deposited. If the 
defendant has benefited by the use of the money, 
then it is equitable that the defendant should restore 
to the plaintif’ the benefit which he has derived 
from the use of the plaintifi’s money, 

Hx. F.C. A.from the decision of the 

Sub-Judge, Jhansi, dated August 29, 1931. 
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Mr. M.L. Agarwala, for he Applicants. 
Messrs. A. Sanyal and D. Sanyal, for the 
Opposite Party. 


Judgment.—This is a first ap- 
peal from an order in execution. The 
circumstances are as follows: ‘The plaint- 


iff obtained a pre-emption decree in the 
Court of first instance and deposited 
Rs. 14,731-6-0, pre-emption money. The 
defendant appealed to this Oourt and 
applied for stay of delivery of possession 
to plaintiff pending disposal of appeal. 
On March 22, 1928, this Court ordered 
that possession be not made over to the 
plaintiff, but fixed Rs. 10 per cent. per 
annum interest to be paid to the plaintiff 
in case the appellant fails in his appeal. 
This order was obviously intended to fix 
a rate for the loss of mesne profits to 
the plaintiff in case the plaintiff was 
ultimately found to be entitled to succeed: 
in his suit for pre-emption. The defend- 
ant appliedto the Court of first instance 
on April18, 1928, to withdraw the pre- 
emption money deposited by the plaintiff 
onthe ground that the defendant might 
be liable to pay interest on this amount. 
On May 1, 1928, the lower Court ordered 
that the money deposited be made over 
to the defendant. The money was actually 
withdrawn by defendant on May 8, 1928. 
On December 16, 1930, the appeal of the 
defendant was allowed by the High 
Court and the suit of the plaintiff for 
pre-emption was dismissed. On June 12, 
1931, the defendant  re-deposited the 
amount of preemption money. The ap- 
plication of the plaintiff in the lower 
Court was to recover the amount of pre- 
emption money ceposited and interest on 
it from the defendant, The defendant 
oppesed the application on the grounds 
that the lower Court could make noorder 
about refund of preemption money, and 
that no interest should be allowed. The 
lower Court has directed refund of the 
per-emption money to the plaintiff and 
interest at 6 per cent, for the period 
May 8, 1928, to June 12, 1931, that is, the 
whole period during which the pre- 
emption money was in the possession of 
the defendant. The appeal of the defend- 
144, Civil 
Procedure Code, has no application to the 
case, and secondly, that the plaintiff is 
not entitled to any interest on the sum 
withdrawn. 


We consider that the terms ofs. 144, 
Givil Procedure Code, do apply tothe 
case, The argument of the learned 
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Counselwas that because his client, the 
defendant, has succeeded in his appeal 
to this Court, therefore, the only ques- 
tion of restitution under s. 144, would 
be of restitution of property to the defend- 
ant, and that there could be no question 
of restitution of property to the plaintif. 
But the language of s. 144 states that 
the Court may place the parties in the 
position which they would have occupied 
but -for the decree which has been set 
aside or varied. In the present case if 
the pre-emption decree had not been 
granted by the Court of first instance, 
the plaintiff would not have deposited his 
pre-emption money. Accordingly, the 
plaintiff is entitled to the restoration of 
his pre-emption money deposited. As 
regards the question of interest, s. 144 
specifically states that the Court may 
make any orders for the payment of 
interest which are properly consequential 
on such variation or reversal. Now itis 
proved that if the pre-emption money 
had remained in deposit with the Oourt, 
the plaintiff would not have received any 
interest on it, On the other hand, on the 
application of defendant, the defendant 
was allowed the use of the money, and 
the defendant has benefited by the use 
of that money, for the period in question. 
It is, therefore, only equitable that the 
defendant should restore to the plaintiff 
the benefit which he has derived from 
the use of the plaintiff's money. The 
question as to the rate to be allowad for 
this user is the question raised in the 
eross-objection, and the plaintiff claims 
that the rate of user should be 10 per 
cent, This claim is founded on the fact 
that this Court ordered that 10 per cent. 
should be the rate to be paid to the 
plaintiff in case the plaintiff succeeded in 
his appeal to this Court. That, as already 
observed, wasa rate which was intended 
to compensate the plaintiff for mesne pro- 


fits on the property, the possession of 
which was denied to him during the 
period by the defendant. That rate 


for the rate 
for the user 


therefore, is no criterion 
which would be equitable 
of the money by the defendant. We 
consider that 6 per cent. is a fair rate 
of interest to be awarded for such user, 
as this was approximately the rate of 
interest on Government Securities at that 
time. 

Accordingly, . we dismiss both the appeal 
and the cross-objection with costs. 

N. Order accordingly. 
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LAHORE HIGH COURT 
Civil Revision Petition No. 159 of 1933 
December 14, 1933 
BHIDE, J. 
CONTINENTAL TYRE anp RUBBER 
COMPANY, RAWALPINDI CANTT. — 
PLAINTIFF — PETITIONER 
VETSUS 
MURREE-KASHMIR AUTOMOBILE 
STORE - DEFENDANT— 
OPPOSITE Party 
Civil Procedure Code {Act V of 1808,0. XXX, 
r. 1—Firm of two partners—Cause of action when 
firm consisted of both—One partner severing his 
connection—Remaining partner, whether can institute 
suit in firm's name. l 
Although a frm consisted of two partners, when 
the cause of action arose, a suit is not maintain- 
able in the name of the firm when one of the 
partnera has severed his connection with the firm 
before the institution of the suit, The suit should 
not, however, be thrown out on the technical ground, 
and defect should be removed by slight amendment 
in the form, Samrathrat Khetsidas v. Kasturbhat 
Jagabhat (1), followed, Pulin Behari Rai v. Mahendra 
Chandra Ghosal (2), not followed, 
the Small 


C. R. P. from an order of 
Cause Court Judge, Rawalpindi, Dated 
November 15, 1932. 

Mr. Dina Nath Bhasin, for the Peti- 
tioner. 

Mr. Kirpa Ram Bajaj, for the Opposite 
Party. 

Order.—This was a suit lodged on 
behalf of a firm named Continental Tyre 
and Rubber Co., Rawalpindi Cantonment, 
through Lala Amar Nath Suri, partner, in 
the Court of Smali Causes at Rawalpindi. 
A preliminary objection was raised that 
the suit could not be lodged in the name 
of the firm as there was only one partner 
left, the other partner having severed his 
connection before the institution of the 
suit. This objection was upheld by the 
learned Judge of the Court below on the 
authority of Samrathrai Khetsidas v. Kastur- 
bhai Jagabhai (1} and the suit was dis- 
missed. 

The plaintiff bas filed a petition for 
revision of this order and the learned 
Counsel for the petitioner has contended 
that the firm consisted of two partners at 
the time when the cause of action arose 
and that in the circumstances the suit 
in its preseot form was maintainable. 
In support of this contention he has 
relied on Pulin Behari Rat v. Mahendra 
Chandra Ghosal (2). The point is perhaps 
not free from difficulty and the word- 
ing of O. XXX, r. 1, Clvil Procedure 

(1) 127 Ind. Cas, 412; A IR 1930 Bom. 216; 32 


Bom, LR 22; Ind Rul. (1930) Bom. 588. 
ae 67 Ind, Oas. 10; AI R1921 Qal. 722, 340 L J 
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Code seems to be in favour o the view 
taken in Samrathrai Khetsidas v. Kastur- 
bhai Jagabhai (1). But assuming the latter 
view to le correct it seems to me that 
‘the defect in the form could easily have 
been removed by -a'slight amendment and 
the suit should not have been thrown out 
on this ground, and this was the course 
adopted in Samrathrat Khetsidas v. Kastur- 
bhai Jagabhai (1). 


I accept the petition for revision and 


direct that the necessary amendment he. 


made in the form of the plaint and the 
trial of the suit proceeded with on the 
merits. I leave the parties to bear their 
costs. l 

D. Petition accepted, 


te, 


LAHORE HIGH COURT 
Civil Petition No. 9 of 1933 
October 2, 1933 
Monrog, J. 

In re MANOHAR LAL ANDOTIERS 


-— PETITIONERS 

Trust— Will ereatang two trusis— Provision for 
appointment of trustees for one by another, added by 
compromise—V alidity of provision—Truslees, if can 
delegate powers conferred by will~-Deadlock—Resort 
to powers of Court. 

Under the provisions of a will the appoint- 
ment of new trustees to aninstitution was to be 
made by the continuing trustees. In a suit in con- 
nection with the administration of the trusts of the 
will, a compromise was accepted and sanctioned by 
Court, containing aprovision purporting to confer 
in the absence of unanimity amongst the surviving 
trustees on the occasion of the appointment ofa 
new trustee, power on trustees of another trust 
created by the will: 

Held, that the provision forthe appointment of 
new trustees contained in the compromise was clearly 
an addition tothe will ofthe testator and such a 
provision conld not be validly added, nor could the 
trustees of the trust in question delegate the powers 
conferred on them by the will: 

Held, also on the facte, that in view of the deadlock 
which had arisen, resort to the powers of the 
Court was necessary. 


Mr. C. H. Carden Noad, for the Peti- 
tioners. 


Judgment.—The petitioners in this 
matter include the surviving trastees of the 
“Tribune Trust” and the trustees of the 
Dayal Singh College Trust, both trusts 
having been created by the will of the 
late Sardar Dayal Singh. The trust 
property isthe Tribune newspaper for the 
management of which the will makes 
provision. The original trustees were B. 
Jogindra Chandra Bose, Mr. Charles Golak 
Nath and Mr. Harkishan Lal. Under the 
provisions of the will the appointment of 
new trusteesis to be made by the continu- 
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ing frustees. In 1901 a suit in connection 
with the administration of the trusts of the 
will was instituted and by an order of 
July 4,1907, made by the Additional 
District Judge, a compromise which was 
sanctioned by the Chief Court of the Punjab 
was accepted and this compromise 
contained a provision purporting to confer, 
in the absence of unanimity amongst the 
surviving trustees on the occasion of. the 
appointment of a new trustee, power on the 
Dayal Singh College Trustees (the Dayal 
Singh College Trust being a trust also 
created by the will) to appoint trustees. 
Prior to April 12, 193], the trustees of the 
Tribune Trust were Raizada Bhaga Ram, 
Mr. Manohar Lal and Professor Ruchi Ram 
Sawhney: and on that date Rarzada 
Bhagat Ram died. The two surviving 
trustees were unable to agree in an appoint- 
ment and asked the Dayal Singh College 
Trustees to make an appointment and 
accordingly these trustees by resolution of 
January 10, 1932, declared D. B. Raja 
Narendra Nath, Lala Harkishan Lal and 
R.B. Kanwar Sain to be new trustees of 
the Tribune Trust. Doubts having arisen 
about the validity of ihis appointment this 
application has been brought for the 
purpose of determining its validity and if 
necessary, of having the new trustees 
appointed as such by this Court. The 
provision for the appointment of new 


-trustess contained in the compromise is 


clearly an addition to the will of the 
testator and I cannot see how such a provi- 
sion can be validly added, nor can the 
trustees of the Tribune Trust delegate the 
powers conferred on them by the will. Mr. 
Carden Noad, who appeared for the 
applicants, did not support the appoint- 
ment purporting to have been made by the 
College Trustees, and it is therefore 
necessary to consider the alternative prayer 
of the petition that D. B. Raja Narendra 
Nath, Lala Harkishen Lai and R. B. Kanwar 
Sain should now be appointed trustees by 
the Court. The credentials of these 
gentlemen are beyond question and in 
view of the deadlock which has arisen, 
resort to the powers of the Court is neces- 
sary. 

Accordingly, D. B. Raja Narendra Nath, 
Lala Harkishan Laland R. B. Kanwar Sain 
are appointed to be trustees of the Tribune 
Trust jointly with Mr. Manohar Lal and 
Professor Ruchi Ram Sawhney and I order 
that the property of the trust do vest jointly 
in these five persons. The costs of this 
application will be paid out of the trust 
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property. The other matters require men- 
tion. In discussing, the case Mr. Carden 
Noad suggested that I should, in my judg- 
ment, give an opinion on questions connected 
with the management of the trust. Much 
as J should like to help the trustees, I have 
with regret come tothe conclusion that I 

ave no right to express an opinion on 
questions not involved in the application 
before me. If an authoritative pronounce- 
(which any such opinion now 
expressed by me would not be) on questions 
of administration, ig required, an applica- 
tion for the purpose of having them deter- 
mined can be made bythe trustees tothe 
Court. 

Aiter this application had been heard,.two 
former employees of the trust, purporting 
toact in the public interest, made an 
application to this Court, which came before 
me for admission, in which they represent- 
ed that the appointment now made would 
be an improper one. It was not easy to 
understand what were the grounds for 
the application for it was admitted that 
the new trustees were fit persons to be 
appointed. The one definite ground of 
objection put forward was that five wastoo 
large a number torun a newspaper. In 
order that any real cause of objection 
might be fully discussed, J gave the 
applicant an opportunity to persuade the 
proper officer of the Government to take 


up the question: but this officer, it may be‘ 


assumed, after considering the matter, 
refused to interfere; accordingly I dismissed 
that application in limine. á 

N. Order accordingly. 


meeen o aate 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision No. 314 of 1933 
December 15, 1933 
Niycel, A. J. ©. 
MUNNALAL BRAHMIN— APPLICANT 
VTETSUS i 
SHRIDHAR RAO LELE—Non- 
APPLICANT 
Griminal Procedure Code (Act V of 1898), 8. 133-- 
Held, noise of the mill amounted to nutsance. 
Held, that the noise of the mill caused discomfort 


tothe residents of the locality and amounted to 
nuisance. 


Or. R. from an order of the Sessions 
Judge, Khandwa, dated August 8, 1933. 

Mr. A, Razak, for the Applicant. 

Mr. S. B. Gokhale, for the Non-Appli: 
cant. 

Order.—It is urged that there was no 
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public nuisance tò attract the provisions 
of s.133, Criminal Procedure Code. There 
is very clear evidence to show that the 
noise of the mill causes discomfort to the 
residents of the locality. There is no sub- 
stance in this contention. The applicant 
prays for changing the hours of cessation 
of work from 9 p. m. to 64. M., to 10 P. M. to 
I think this prayer is not unreason- 
able. I, however, donot desire to interfere 
inthe absence of definite information about 
the local conditions. The Magistrate will 
no doubt consider this request if the 
applicant represents his case properly to 
him. The application is dismissed. 
D. Application dismissed. 





LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 329 
of 1933 
December 5, 1933 
Jat Lat, J. 

SHANKAR DAS-—APPELLANT 
VeETsSUus 
FAJJA AND oTAERS—RESPONDENTS 

Insolvency—Assessment of  assets—Value of 
occupancy right, whether shoull be considered— 
Occupancy holding. 

As the occupancy rights in land can be sold to 
a landlord, their value is to be taken into con- 
sideration in assessing the assets of the insolvent 
having occupancyright inland. Jat Singh yv. Farid 


Bakhsh (1) and Barkat Ali v. Guran Ditta (2), 
referred to. 
Misc. F. ©. A. from an order of the 


District Judge, Gurdaspur, dated Novem- 
ber 14, 1932. 

Mr. Charanjiv Lal, for the Appellant. 

Mr. Shamair Chand, for the Respondents, 

Judgment.—lFajja applied to be ad- 
judicated an insolvent. The appellant is 
one of his creditors. On the date of the 
hearing of the petition the appellant and 
the other creditors were present and also 
Fajja with his Counsel. The learned 
Insolvency Judge recorded his statement 
and immediately proceeded to pass an 
order of adjudication. 

‘From the record it does not appear that he 
gave any opportunity to his creditors, who 
were opposing bis application, to cross- 
examine him orto produce any evidences. 
The total debt of the alleged insolvent 
amounted to : Rs. 1,062. He stated that 
he had occupancy rights in- some land 
which he valued at Rs. 300 to Rs. 400 
but one of his landlords hag made anap? 
plication before me that he is prepared 
to pay Rs. 700 for the same. He has also 
a haveli for which the appellantis pre- 
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pared to pay Rs. 700. Therefore, if these 
oTers materialize, Fajja cannot be held 
to be aninsolvent. Itis, of course, pos- 
sible that these offers, which have been 
made by one of the landlords and the 
appellant, may not be . adhered to, still, 
under the circumstances, it becomes neces- 
sary to find out the value of the assets of 
the alleged insolvent. It is curious that 
he was adjudicated an insolvent in spite 
of his statement that he was not prepared 
to sell his land even to his landlords. In 
Jai Singh v. Farid Bakhsh (1), following a 
judgment in Barkat Ali v. Guran Ditta 
( )} it was held that the occupancy rights 
in land canbe sold to a landlord; their 
value, therefore, isto be taken into con- 
sideration in assessing the assets of the 
insolvent. The proper course in this case, 
in my opinion, would'be toset aside the 
order of the lower Court and to remand 
the case tothe learned District Judge to 
re-hear it with dueregard tothe above 
observations. The costs of this appeal 
will abide the result. {order accordingly. 


D. Order accordingly. 
er. 115 Ind. Oas, 423; A I R 1929 Lah. 392: 30 Pol 


(2) 99 Ind. Cas. 997; 27 P L R422. 
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LAHORE HIGH COURT 
First Civil Appeal No. 541 of 1927 
October 31, 1933 
SHADI Lat, ©. J. AND ABDUL 
Rasarp, J. 
HOLAS RAI AND ANOTHER— 
PLAINTI¥FS—APPRLLANTS 


versus 
RALLA RAM AND OTHERS— 


DEFENDANTS— RESPONDENTS, 

Trusts—Testator aged 74—Death two days after 
creating trust by will—Will disputed by daughter 
and grandson—Trusiees paying Rs. 5,'CO to them 
—Act, if tm the interest of trust~—Large sums 
recovered from debtors by irustees—Some debts 
allowed to be time-barred—Trustees, whether per- 
sonally liable—Administration of trust— Co trustee 
` taking leading part,in administering trust—Other 
trustees, if liable for his breach of trust. 

Where the old man of about 74 
years of age, creates a trust and dies only two 
days after making the will, the question of 
whether hehad a disposing mind and’ whether 
the will was the result of an undue influence is 
not free from difficulty, and it cannot be serious- 
ly urged that the trustees, who saved the bulk 
of the property for the trust by paying - only 
Re. 5,000 to the daughterand the grandson of the 
testator, did not act in the interests of the 
trust.| ae 

The trustees cannot be expected to devote more 
caré and attention to the business of the trust 
than an ordinary man would use in dealing with 
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his own affairs. So where the trustees recovered 
large sums from debtors but allowed some 
items totalling to Rs, 770 to become barred by time, 
they cannot be made personally liable for this 
sum. < 

Where a co-trustee who was the nephew of 
the testator, took a leading part in administer- 
ing the trust, it is only in exceptional cases that 
a co-trustee can be made liable for the breach 
of trust committed by such a co-trustee. 


RALLA RAM 


F.C. A. from the decree of the District. 
Judge, Gurdagpur, dated November 17, 
1926. 


Messrs. M. L. Puri and Hem Raj Maha- 
jan, for the Appellants. ; 

Messrs. Nawal Kishore, Fakir Chand 
and Achhru Ram, forthe Respondents. 

Shadi Lal, C. J.- On February 8, 1920, 
one Thakar Das, made a will by which 


he created atrust for charitable purposes. . 


Two days afterwards, namely, on February, 
10, Thakar Das died; and subsequently the 
five trustees, who were appointed by him, 
entered upon the discharge of their duties 
as trustees, but did not administer the 
trust properly. 


On May 9, 1925, two persons having an 


interest in the trust, and having obtained 
the consent in writing required by s. 92, 
Civil Procedure Code, instituted the present 
suit to obtain a decree for the removal of 
the trustees appointed under the will, and 
for the appointment of new trustees. They 
also asked the Court to direct accounts and 
enquiries to be made. The learned Dis- 
trict Judge has, after enquiring into various 
allegations made against the trustees, held 
them liable for certain sums of money set 
out in his judgment. This appeal, which 
has been preferred by the plaintiffs, seeks 
to make the trustees liable for certain other 
sums of money, and if is necessary to 
consider the various items separately. — 
It appears that shortly after the death 
of Thakar Das his daughter Musammat 
Attri and her sons Salig Ram brought 
an action for the recovery of the whole 
of the estateof Thakar Das, and contested 
the factum and the validity of the will 
alleged to have been made by him. In 
June 1920,the parties entered into a com- 
promise in pursuance of which the then 
plaintiffs withdrew from the suit on receiv- 
ing Rs. 5,000 from the trustees. It is 
contended on behalf of the present plaintiffs 
that the trustees were not justified in paying 
the money to Musammat Attri and her son, 
and that they should be made personally 
liable for making good the loss caused to 
the trust. The trial Judge framed an 
issue on the point -which ran as follows; 


N 
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“Whether the compromise effected by 
the trustees was not bona fide?” 

Icis to be observed that the onus of 
proving bad faith was placed upon the 
plaintifis, and there was no objection by 
them to the allocation of onus either before 
the trial Court or in the memorandum 
of appeal to this Court. Nor did 
they produce any evidence to show that the 
trustees were guilty of any bad faith in 
settling the case with Musammat Attri and 
her son. It is to be observed that the 
testator was an old man of about 74 years 
ofage and that he died only two days after 
making the will. The question of whether 
he had a disposing mind and whether the 
will was theresult of an undue influence 
was by no means free from difficulty, and 
it cannot be seriously urged .that the 
trustees, who saved the bulk of the pro- 
-perty for the trust by paying only Rs. 5,000 
to the daughter and the grandson of the 
testator, did not act in the interests of the 
trust.’ The learned Counsel for the appel- 
lants has not been able to show any bad 
faithon the part of the trustees. 
finding of the learned District Judge 
on the point must, therefore, be affirm- 
ed. 
It is common ground that the deceased 
Thakar Das, carried on money-lending 
business, and it appears that while the 
trustees recovered large sums of money 
from his debtors, they allowed 14 items 
aggregating Rs. 770 to become barred by 
time. The plaintiffs contend that the 
trustees should be made personally liable 
for this sum, but the learned District Judge 
has found the contention to be untenable. 
There can be little doubt that the trustees 
cannot be expected to devote more care and 
attention to the business of the trust than an 
ordinary man would use in dealing with 
his own affairs. Applying this test in the 
present case, the i¢arned District Judge 
was justified in holding that a person car- 
rying on money-lending business involving 
a large number of items cannot recover 
all the debts, and that a certain number 
of items would betreated as bad debts or 
become barred by time. An examination 
of the accounts does not show that there 
was.any- negligence on the part of the 
trustees which was responsible for the 
non-recovery of the debts in question. 
This claim, too, is devoid of any force. 

The decree framed by the learned District 
Judge, however, contains two mistakes which 
should be corrected. It is common ground 
that Rallia Ram, .who was the principal 


MADAN Lat BRIJU LAL 


The. 


367 
trustee, received Rs. 233-6-6, and not 
Rs. 180-3-0 as wrongly stated in the decree, 
from the trust property on account of the 
expenses of the suit brought by him against 
his co-trustees. Similarly two other 
trustees, namely, Har Bhagwan Das, and 
Sundar Das, recovered Rs. 103-1i-9, and 
not Rs. 53-3-6, on account of their expenses 
of the suit. 

The learned District Judge has made 
Rallia Ram, the principal trustee, liable 
for the various sums of money mentioned 
in the decree; but the appellants seek to 
make the other trustees equally liable with 
him. It is, however, clear that Rallia Ram, 
who was the nephewof the testator, took a 
leading part in administering ‘the trust, 
and it is only in exceptional cases that a 
co-trustee can be made liable for the 
preach of trust committed by a trustee. 
The appellants have (not?) succeeded in 
proving that the case against Rallia Ram's 
co-trustees comes within any of those 


V. EMPEROR 


exceptions. 
The result is that the decree of the 
District Judge is modified so far as 


to substitute Rs. 233-6-6 for Rs. 180-3-0 
and Rs. 108-11-9 for Rs. 533-6. The 
appeal is accepted pro tanto, and the 
parties are directed to bear their own costs 
in this Court. 

‘Abdul Rashid, J.—I agree. 

D Appeal partly allowed. 
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PATNA HIGH COURT 
Criminal Revision No. 576 of 1932 
January 3, 1933 
AGARWALA. J. 

MADAN LAL BRIJU LAL AND ANOTEBR— 
PETITIONERS 


VETSUS 
EMPEROR -- Opposite Party 

Bihar and‘Orissa Municipal Act (VII of 1922), 
ss. 4 (38), 287, 238—Exposure of food unfit for 
human consumption—Liability for punishment under 
s. 288—S, 287, scope of—Destruction of food under 
s. 287—Penal Code (Act XLV of 18609), s 273~— 
Prosecution under, if barred—Bihar and Orissa 
General Clauses Act (I of 1917), s.30—Criminal trial 
—Practice—Stay of criminal proceedings during 
pendency of civil suit. i 

When food unfit for consumption is exposed 
for sale, the exposure constitutes an 
offence uader s, 2/3, Penal Oode, and the 
person in possession of such food is one who 
is punishable under the Bihar and Orissa Munici- 
pal Act. 

Section 287, Bihar and Orissa Municipal 
does not contemplate judicial proceedings, 
but: merely executive action, and its object 
ig not the punishment of, the person in pos- 
session of the noxious food but prevertion 
of its sale to the public. Destruction of -the 


Act 


368 
food is no barto prosecution under s. 273, Penal 


Oia proceedings should not be stayed 
pending the disposal of civil suils unless there is 
some very good reason for doing so. When 
the civil suit may merely turn on points which 
have nothing to do with the criminal liability of 
the petitioners for transfer (accused), there is no 
reason why their prosecution should be stayed 
till the civil suit is decided. 

Cr. Rev. from an orderof the Sub-Divi- 
oe Officer, Buxar, dated September 28, 
1932. 

Messrs. S. Sinha and Anand Prasad, for 
the Petitioners. 

Mr. M. Yunus, for the Opposite Party. 

Order.—The facts out of which this 
application has arisen were as follows. 
The Chairman of the Buxar Municipality 
applied to the Sub-Divisional Officer for 
the issue of a warrant for the seizure of 
fifty bags of flour alleged to be exposed 
for sale in the petitioners’ shop and to 
be in a state unlit forhuman consumption. 
The Sub-Divisional Officer issued a warrant 
and the flour was seized. Later the Sub- 
Divisional Magistrate ordered the flour to 
be destroyed and it was destroyed in his 
presence. Thereupon the petitioners in- 
stituted a suit for damages against the 
Sub-Divisional Officer and other persons 
concerned in the seizure and destruction 
of the flour. The Chairman wrote a letter 
to the Sub-Divisional Magistrate praying 
that the petitioners be prosecuted under 
s. 273, Indian Penal Code, for exposing 
for sale food unfit for human consumption. 
That letter was a complaint and on that 
letter the petitioners’ prosecution has been 
ordered. The petitioners applied to this 
Court in-revision and asked that the 
proceedings be quashed or that they be 
stayed pending the disposal of the civil 
suit. 

The substantial point that has been 
urged on their behalf by their Counsel 
is that the present prosecution is in con- 
travention of s. 30, Bihar and Orissa 
General Clauses Act (1 of 1917). That 
section is as follows: 

“Where an act or omission constitutes an offence 
under two or more enactments, the offender sball 
be liable to be prosecuted and punished under 
either or any of those enactments, but shall not 
be liable to be punished twice for the same 
offence.” 

The contention is that the act of ex- 
posing for sale food unfit for human 
consumption constitutes an offence “both 
under the Penal Code and under the Bihar 
and Orissa Municipal Act of 1922, and 
that the petitioners have in -fact been 
punished under the latter-Act by the 
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destruction of their fifty bags of flour.’ 
The first question is whether the exposure 
of food unfit for human consumption is 
an offence under the Municipal Act. 
Under s. 4, sub-s. (88), “offence” means 
“any act or omission made punishable by 
any law for the time being in force.” 
Under s. 288, Municipal Act, the penalty 
for being in possession of an article unfit 
for human consumption is that the article 
may be seized and destroyed and the 
person in possession of the article may 
be punished with a fine extending to 
Rs. 100. When food unfit for consumption 
is exposed for sale, therefore, the exposure 
constitutes an offence ‘under s. 273, 
Indian Penal Code, and the person in 
possession of such food is one who is 
punishable under the Municipal Act. 
This, however, does not dispose of the 
case, In the present case although there: 
was aninguiry as: to the state of the 
flour that was seized, it does not appear 
that the Magistrate took legal evidence 
for the purpose of determining whether 
in the state alleged and 
whether it was in possession of the accused 
persons. Section 30, Bihar and Orissa 
General Clauses Act, contemplates an 
act or omission for which the offender is 
prosecuted. Prosecution implies the trial 
of a person accused of an offence. In 
the- present case the accused persons do 
not appear to have been put on their 
trial in that sense and there is no evidence 
that they were even before the Court and 
no evidence was adduced, as I have already 
remarked. There was, therefore, no pro- 
secution within the meaning of s. 30 of - 
the Act. 

The Magistrate purported -to destroy 
the flour in the exercise of the power 
conferred upen him under s. 287, Muni-. 
cipal Act, which empowers him to issue 
a warrant for the seizure of food: unfit 
for human consumption and to- forfeit it 
if it is found in an unfit state and to 
dispose of it in any way as to him may 
seem proper. Section 287 does not appear 
to contemplate judicial proceedings, but 
merely executive action, and its object 
appears to ke not punishment of the 
person in possession of the noxious food 
but prevention ofits sale to the public. 
In my opinion, therefore, the act of being 
in possession of this food was not an 
offence in respect of which there has been 
a prosecution before the Sub-Divisional 
Magistrate inthe proceedings which result- 
ed in the destruction of. the food and, 
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therefore, there is no bar to the present 
prosecution of the petitioners under the 
‘Penal Code. , 

The second point urged by Mr. Sinha 
on behalf of the petitioners is that these 
proceedings should be stayed pending the 
disposal of the civil action. The settled 
practice of this Court is not to stay cri- 
minal proceedings pending the disposal 
of civil suits unless there is some very 
.good reason for doing so. In the present 
case the civil suit may merely turn on 
points which have nothing to do withthe 
criminal liability of the petitioners and, 
-therefore, there is no reason why their 
prosecution should be stayed till the 
decision of the civil suit instituted against 


the Sub-Divisional Magistrate. In the 
result the petition is rejected. 
N. Petition rejected. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision No. 284 of 1934 
September 13, 1934 
GRILLE, J. O. 
GURUDIN AND anoTanR—AgousEeD— 
APPLICANTS 
VETSUS 
EMPEROR—Opposrrse Parry. 

Evidence Act (I of 1872), s. 33—Right of the 
accused to cross-examine prosecution witness before 
charge—Wiiness not found, after charge for further 
cross-examination—His evidence, if can be used 
under s.33—Criminal Procedure Code (Act V of 
1848), s. 256. 

The ascused has a right of cross-examining a 
prosecution witness before the framing of a charge 
against him and if he fails todo so the action of 
the Court in treating the evidence of such witness 
under s. 33, Evidence Act, when itis found impos- 
sible to produce him for further cross-examination 
urider the provisions of s. 256, Oriminal Procedure 
Code, is justified. 
` [Case-law discussed. | 

Or. R. from an order of the Additional 
‘Sessions Judge, Nagpur. 

Mr. W. G, Dutt, for the Applicants. 

Mr. V. Bose, for the Crown. 

Order.—The applicants were sentenced 
to four months’ rigorous imprisonment each 
on charges of outraging the modesty of a 
woman and of ccmmitting house-trespass 
having made preparation for an assault 
under ss. 304 and 452, Penal Code. The 
first point taken on behalf of the ap- 
plicants is that the trial Court illegally 
took the evidence of Musammat Chand- 
rabhaga on the record under the provisions 
of s. 33, Evidence Act. The complainant was 
examined as P. W. No. 1 on October 21, 
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1933 and on the next hearing, October 24, 
and cross-examined at great length on 
behalf of the accused Gurudin and another 
accused who was discharged, but not on 
behalf of the present applicant Purat. 
Purai’s Pleader was present but did not 
cross-examine her. It is not denied that 
he had the opportunity of cross-examining 
the witness. 

After the charge was framed the ac- 
cused desired to re-call, for further cross- 
examination under the provisions of s. 256, 
Criminal Procedure Code, all the pro- 
secution witnesses except the doctor. They 
were allre-called except Chandrabhaga ; 
some were cross-examined and some were 
not. Chandrabhaga, who is the mother 
of a dancing girl and whose permanent 
residence is given as Bombay, could not 
be traced and in spite of efforts on the 
part of the prosecution and of the accused 
to secure her presence, she failed to appear. 
The charges were framed on January 1l, 
1934, and on April 9, the Magistrate con- 
sidered that it was fruitless to postpone 
the case further and proceeded with the 
further examination of the accused who 
thereupon entered upon their defence. The 
evidence of Chandrabhaga was thereupon 
treated as relevant in a later stage of the 
same proceeding under the provisions of 
8.33, Evidence Act. 

Ib is not disputed that the witness 
could not be found or that there was an 
opportunity afforded of cross-examining her 
at the time when she was cross-examined 
on behalf of the other accused, but it is 
contended that an essential proviso has 
remained unfulfilled, in that although the 
adverse party had the opportunity of cross- 
examination, they had no right to cross- 
examine the witness and that such cross- 
examination as took place was the result 
of indulgence on the part of the Magistrate. 
As an authority for this proposition the 
learned Counsel for the applicants had 
cited a decision of the Calcutta High 
Court : Emperor v. C. A. Mathews (1) where 
it was held by Cuming, J., that in a war- 
rant case the accused hasno right to cross-ex- 
amine a witness until the stage provided forin 
s. 256, Criminal Procedure Uode, is reached, 
and that consequently the evidence of a 
witness given in examination-in-chief 
before the framing of the charge is in- 
admissible under s. 33, Evidence Act. 
This view of the learned Judge, did not 


(1) 125 Ind. Cas. 281; AI R1929 Cal. 822; Ind. 
Rul. (1930) Oal. 505; 3L Or. L J 809; (1929) Or, Oas 
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however prevent the Court from accepting 
the reference of ihe Sessions Judge, and 
reversing the acquittal- by the jury. It 
is, I think, a matter of some significance 
that the assent of the other learned Judge, 
on the Bench, Lort- Williams, J., is couched 
in the following terms: 


“I agree that the accused ought to be convicted 
and sentenced as ordered by my learned brother.” 


There is no comment by the Judge, on 
his learned brothers view as to the right 
of cross-examination of an accused which, 
. a8 I have pointed out, was not essential 
for ‘the determination of the reference. I 
have been unable to find any other de- 
cision which lays down the proposition that 
in the trial of a warrant case the accused 
has no right of immediate cross-examina- 
tion of a witness after his examination-in- 
chief, and that he must postpone such 
cross-examination until the charge has been 
framed. It seems to me that the right 
of immediate cross-examination is inherent 
and this is a matter so clear that its 
existence has always been assumed. The 
provision in s. 206, Criminal Procedure 
Code, that an accused person is entitled, 
after the charge has been framed to re-call 
any witness for cross-exarmination, does not 
imply a prohibition of any cross-examina- 
tion at an earlier stage, and the neces- 
sary corollary to the proposition advanced, 
namely that it would be possible for a 
Magistrate to frame a charge after the 
examination-in-chief of a prosecution witness 
and without allowing any cross-examination, 
is refuted by the language of s. 254 
which provides for the framing of a charge 
and runs as follows: 

‘“Tf, when such evidence and examination have 
been taken and made, or at any previous stage of the 
case, the Magistrate is of opinion that there is ground 
for presuming that the accused has committed an 
offence triable under this chapter.....” 

The inclusion of the words “at any 
previous stage” emphasises the fact that 
the words ‘such evidence and examina- 
tion” mean complete examination, other- 
wise the words “at any previous stage of 
the case” would be otiose. It has been held 
by Rankin, J., 1n Dibakanta Chatterjee v. 
Gour Gopal (2), that the word “examined” 
in s. 342, Criminal Procedure Code, includes 
cross-examination and re-examination. That 
view has also been taken by a Full Bench 
of this Court in Local Government v. Maria 
(3). That meaning also flows from the 
wording of s. 137 and s. 138, Evidence 


(2) 75 Ind, Cas. 715; A4 R 1923 Oal. 727; 25 Or. 
L J 27; 50 0 939; 27 O W N 743. 

(3). 87 Ind. Oas. 427; A I R 1925 Nag. 44; 26 Or. 
LJ 971;20 N LR 174. 
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Act, and if the word includes a completé 
examination of a witness ins. 342, Crimi- 
nal Procedure Code, the word “examination” 
in s. 2'4 must also cover the same ground. 
I cite examples of clear assumption by 
learned Judges that cross-examination of a 
witness giving evidence under s. 202, Ori- 
minal Procedure Code, is an inherent right 


of ihe accused. In Local Government v.. 


Maria (3), Baker, J. O., states: 

“All witnesses are examined-in-chief; then, if the ad- 
verse party so desires, cross-examined, then, if the party 
calling them so desires, re-examined. It seems to 
me impossible to divide the evidence of a witness 
in an artifical manner; his deposition must be taken 
as a whole even supposing that he was cross- 
examined on numerous occasions on different dates.” 


In Dibakanta Chatterjee v. Gour Gopal 
(2), Buckland, J., states : 


“Section 252 provides for the examination of the 
complainant and of witnesses for the prosecution 
in the first instance. As regards them it is open 
to the defence to cross-examine them, if they chcose 
to do go, as they are called, or to reserve the cross- 
examination until the opportunity provided later.” 

It is to be noted that in his dissenting 
opinion in this case, which led to the re- 
ference to Rankin, J., Cuming, J. appears 
to be inclined to the same opinion, 
although it is not expressed in so many 
words, that he held later in Emperor v. 
C. A. Matheus (1). Rankin, J.on the re- 
ference agreed with Buckland, J. Again 
in Lockley, v. Emperor (4) at p. 415, 
Seshagiri Ayyar, J., stated : 

“An accused has the right to cross-examine the 
witnesses before the charge is framed; he has a 
right of re-cross-examining the witnesses present 
in Court sfter the charge is framed; he has a 
further right subject to certain conditions of re-sum- 
moning the prosecution witnesses after entering 
upon his defence.” 

In Varisai Rowther v. Emperor (5) 
Schwabe, O. J., laid down at p. 4067 : 

“Jn a warrant case, which is all we are con- 
cerned with here, the procedure authorized by the 
Code is that the prosecution witnesses are called 
and can then be cross-examined on behalf of the 
accused and if necessary, re-examined.” 

And again at p. 49077: 

“Jt is true that, under s. 256, although he has 
not availed himself of the first opportunity of cross- 
examining prosecution witnesses, he can ask for them 
to be re-called for that purpose.” 

In only one case have I been able to 
find that a Magistrate doubted this in- 
herent right of the accused, and in that 
case he was set right by the Calcutta 


High Court: Ashirbad Muchi v. Maju 
(4) 53 Ind. Cas. 345; ATR 1920 Mad,201; 43 M 
411: JL L W 130; (1920) M W N 137; 38 MLJ 
209; 21 Cr. L J 297; 27 M L T 29. 
(3) 73 Ind, Cas, 163; A IR 1923 Mad. 609; 24 
Cr L J 547; 46M 449; 44 M L J 567; 17 L W 722: 
32 M L T 385; (1923) MWN 477, 
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Muchint (6). In Emperor v. C. A, Mathews 
(1), Cuming, J.’ has referred to this case 
and says: 

“Səs the case of Ashirbad Muchi v. Maju Muchinz (6) 
where it was held that the Magistrate should give the 
accused an opportunity to cross-examine even though 
the charge may not be framed. But thatis not the 
same as saying that the Court must give him an 
opportunity. No doubt s. 256 ‘does not prohibit 
cross-examination at a previous stage but that it is 
not the same as saying that the accused has any 
right to cross-examine.” 

With great respect I am of opinion that 
the learned Judge, has misinterpreted the 
judgment to which he refers and has 
overlooked the first part of that judgment. 
The judgment is very brief and runs: 

“We think that the Deputy Magistrate acted bona 
fide from a mistaken view of the law and that, therefore, 
there is no good ground for transferring the case. 
We direct him to proceed with the trial. We desire 
to point out that he should at once give the ac- 
cused an opportunity to cross-examine the prosecu- 
tion witnesses, if they should so desire, even though 
the charge may not be framed.” 


It is to my mind clear that the direc- 
tion to the Magistrate was not to allow 
cross-examination as a matter of grace, 
but was a direction to the Magistrate to 
allow it as a matter of law, since their 
Lordships assumed that the Deputy Magis- 
trate acted bona fide from a mistaken view 
of the law, that he was entitled to prohibit 
cross-examination before the framing of 
the charge. It was pointed out that this 
was a mistaken view of the law and it 
naturally follows that the law was held to 
be that the right of such cross-examination 
existed and that the Magistrate was 
mistaken in thioking that it did not. I 
am, therefore, completely satistied that the 
accused had a right to cross-examine 
Chandrabhaga before the charges were 
framed against them and that they failed 
todo so. They not only had the opportunity 
but had the right of cross-examining the 
witness and the action of the Court in 
treating her evidence under s. 33, Evidence 
Act, when it was found impossible to pro- 
duce Chandrabhaga for further cross- 
examination under the provisions of s, 236, 
Criminal Procedure Code, was justified. * 
$+ & F 
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LAHORE HIGH COURT | 
First Civil Appeal No. 231 of 1931 
October 10, 1933 
ADDISON AND CURRIE, JJ. 
NAGINDAR SINGH AND ANOTdER— 
APPELLANTS 
Versus 
PAL DAS—RESPoNDENT 
Sikh Gurdwaras Act {VIII of 1925), ss. 
7, 16 (2) (iii)—Baxistence of smadhs—Worship 
by none except udasi sadhs~-Granth Sahib not read— 
Institution, if a Sikh Gurdwara —Founder designated 
as ‘Bhai'—Buildirg called ‘Dharamsala’ in revenue 
papers—Whether enough to establish that it isa 
Stkh Gurdwara. | 
Where in an institution there were old smadhs 


worshipped by none except udasi sadhs, and persons 
in sympathy with them and Granth Sahib was 


not read; 

Held, that the institution was not a Sikh Gurs 
dwara. | 

The facts that Rupa in whose memory the 


institution was founded was designated as ‘Bhat’ and 
that the building was described as ‘Dharamsala’ in 
revenue papers, would not by themselves establish 
thatthe institution is a Sikh Gurdwara. 


F.C. A. from the decree of the Second 
Sikh Gurdwaras Tribunal, Lahore, dated 
October 3], 1930. 


Mr. 
lants. 
Mr. Mehar Chand, for the Resp ndent. 

Addison, J.—Under the provisions of 
s.7 of the Sikh Gurdwaras Act, 1925, 81 
Sikhs forwarded to the Local Governnient 
a petition praying to have the Gurdwara 
or Dharamsala known as Bhai Rupa Wali 
situated in village Kandola, Tahsil and 
District Jullundur, declarad to be a Sikh 
Gurdwara. The necessary notification 
issued, whereupon Pal Das alias Gopal 
Das, son of Jai Ram Das, an udasi sadh 
of the village, put in a petition under s. 8 
of the Act within time, claiming that 
the institution was not a Sikh Gurdwara. 
The matter was tried by the Sikh Gurd- 
waras Tribunal and decided in favour of 
Pal Das. This appeal is against that 
decision. Of the original petitioners ouly 
two, Indar Singh and Nagindar Singh, 
appeared to contest the claim of Copal 
Das. In the petition of Gopal Das it was 
stated that the institution was exclusively 
an udasi dera founded by the ancestor 
of ths petitioners, who was an udasi sadh 
and that worship was done there accord- 
ing to the ritesand customs of udasi 
sadhs. It was further stated that there 
were twelve smadhs in the dera of which 
Gopal Das was a hereditary office-holder. 
Jagat Singh, son of Gopal Das, made a 
statement to the effect that the dera was 
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founded five or six generations before, the 
pedigree table being as follows :— : 
BHAI RUPA 


| 
Bhai Gurmukh Das (Chela) 


Jat Ram Das (son) 
ee eh 


Gopal Das (petitioner) (son) Ishar Das (son) 


Jagat Ram (son) 


He added that the dera commenced with 
the smadh of Bhai Rupa whose smadh was 
the principal one though there were 
others also there. He added that the 
Guru Granth Sahib was not read in the 
dera, the principal object of worship being 
Bhai Rupa’s Smadh, though the ball of 
- ashes (Gola Sahib) and the image of Baba 
Sri Chand were also worshipped. Ac- 
cording to him there was no Nashan 
Sahib, that is flag, while Sikhs did not 
worship there. The only persons worshipp- 
ing there, he stated, were udasis and their 
adherents. In their pleas Inder Singh 
and Nagindar Singh stated that the 
institution was a Sikh one and came within 
sub-cl. (itt) of s. 16 (2) of the Act, i. e. 
it should be held to be a Sikh Qurd- 
wara because it was established for use 
by Sikhs for the purpose of publie wor- 
ship ard is used for such worship by 
Sikhs. They further pleaded that only 
the Guru Granth Sahib was worshipped 
there by the Sikh agriculturists who, for 
the most part, inhabited the village. 
Nagindar Singh was examined before 
issues on May 26, 1930, and reiterated the 
claim under s. 16 (2) (vii). He stated that 
he did not know who founded the in- 
stitution or who Bhai Rupa was. He 
denied that there were any smadhe in 
the aly 5 
Mr. urcharan Singh, on behalf of 
Indar Singh and Nagindar Singh, when 
he opened his case before the Tribunal 
stated that the institution should also be 
held to be a Sikh Gurdwara on the ground 
that it was established in memory of a 
Sikh martyr, saint or historical person 
and was used for such worship by Sikhs 
4. @, he further claimed at that stage 
that the institution fell within the pur- 
view of s. 16 (2) (iv) of the Act. 

This added claim may first be disposed 
of. Theclaim is that Bhai Rupa was a 
Sikh historical person in whose memory 
the institution was established. There is 
however, no forcein this contention, One 
Bhai Rupa is referred to in Macauliffe’s 
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Sikh Religion, Vol. 4, at pp. 149-151, the 
place with which this historical person is 
connected is Bhai Rupa village in the 
Nabha State and there is no evidence 
to show that the Bhai Rupa in whose 
memory the institution in Kandola was 
founded is the same Bhai Rupa as is 
mentioned in Macauliffe’s Sikh leligion. 
In fact Nagindar Singh said that he did 
not know who this Bhai Rupa was. The 
historical Bhai Rupa lived some three 
hundred years ago. There is no evidence 
that this institution was founded so far 
back as that. According to the pedigree 
table it must have been founded about 
one hundred years ago. It is noted in 
the leading judgment of the Tribunal 
that the learned Counsel appearing for 
Indar Singh and Nagindar Singh, when 
confronted with this, withdrew his conten- 
tion that the Bhai Rupa mentioned in 
Mr. Macauliffe’s book was the same Bhai 
Rupa who founded this institution. Mr. 
Gurcharan Singh does not admit that he 
withdrew the contention. The matter is 
not important as it is clear that there is 
no evidence to establish that the two 
Bhai Rupas are the same. The name Rup 
Chand is a common one, There is nothing 
in this part of the case. 

As regards the question whether it can 
be held that the institution was established 
for use by Sikhs for the purpose of public 


worship andis used for such worship by 


the Sikhs, it seems to me that the oral 
evidence does not establish this contention. 
One of the witnesses for Nagindar Singh 
and Indar Singh, namely Banta Singh 
a mason of the village, (D. W. No. 3), 


stated that he built new smadhs inside 


the institution some 15 or 16 days-after 
the previous baisakhi. This means that 
the burjis of the smadhs were built about 
the end of April 1930. Nagindar Singn, 
however, was examined in Court on May 25. 
He did not state then that smadhs had 
been newly built in order to make the 
institution appear to be an udasi one. 
He simply denied the existence of any 
smadhs. This goes to show that this story 
about building new smadhs is a pure 
invention. The village is composed mostly 
of Sikhs and if fictitious smadhs had been 
built after the institution of this case, 
there would certainly have been a report 
to the Police and probably more violent 
action. Besides this, Banta Singh is an 
Akali Sikh and would never have been 
chosen by Gopal Das to build smadhs in a 
Sikh Gurdwara. A lambardar of the village 
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Amar Singh (D. W. No. 1), stated that 
he saw Banta Singh building them, though 
Banta Singh said that nobody else was 
present at the time. There is no question 
that the story about building fictitious 
smadhs after the commencement of the 
case is false. Similarly, the evidence that 
there used to be a Nashan Sahib (or 
standard) up to the time when the case 
was started must be held to be false. 


In a village populated by Sikhs neither 
new smadhs could be built nor the Nashan 
Sahib removed by an udasi sadh at such 
atime. There is also evidence about 
holding fairs and giving offerings at 
marriages. This evidence, however, is 
tainted and cannot be accepted. There 
is a plan on the record prepared by Gauri 
Shankar, a Brahmin (P. W. No. 5). It 
shows where the smadhs are and the ball 
of ashes. The large smadh of Bhai Rupa 
is of octagonal shape and is plastered 
outside. Itis of blackish appearance. On 
the evidence it must be held that it has 
not been established that any worship 
takes place there, except by udasi sadhs 
and by persons in sympathy with that 
sect. Ths existence of the old smadhs goes 
a long way to prove that this is a purely 
udasi, institution where the Granth 
Sahib was not read and which is not 
used for worship by Sikhs any more than 
it was established for use by Sikhs for 
the purpose of public worship. 


It was further contended that the fact 
that the Rupa in whose memory the 
institution was founded is designated 
“Shai” would in itself shov that he was 
a Sikh and the institution was a Sikh 
Gurdwara. The word “Bhai” means 
“brother. Ion a footnote at p. Ixxiv of 
the introduction to Macaulitfe’s Sikh 
Religion, itis said that the title is now 
bestowed on Sikh priests and others who 
have made a special study of Sikh sacred 
writings. This by itself, however, is not 
sufficient to establish that the institution 
was a Sikh institution, especially as the 
evidence as to worship by Sikhs is of a 
very partizan kind and cannot be accept- 
ed. The word ‘Dharmsala” is used in the 
revenue papers to describe the building, 
but this again is a word with avery wide 
connection and by itself does not help to 
prove that this is a Sikh institution. 

_ For the reasons'given I have no hesita- 
tion in agreeing with the finding of the 
majority of the members of the Sikh Qurd- 
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wara Tribunal and 1 would dismiss this 
appeal with costs. 


Currie, J.—I agree. ; 
D. Appeal dismissed. 
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RANGOON HIGH COURT 
First Civil Appeal No. 151 of 1932 
August 21, 1933 
Mya Bu AND BAGULEY, JJ. 

S. M. A. R. M. CHETTYAR (Fig) 


—APPELLANT 
VETSUS 
MG. THAUNG MG. AND OTHERS 
——RESPONDENTS 
Contract Act (IX of 1872), s 11—Partition 


agreement between father and minor 


Validity of. 

A minor is not a person who is competent to 
contract within the meaning of s. li, Contract Act, 
and where a minor purports to make a contract the 
alleged contract is void. Consequently, where a 
partition is alleged to have taken place between a 
father andhis minor children by an agreement 
entered into between them, the partition is not 
valid. 


F. O. A. against a decree of the District 
Judge, Hanthawaddy, dated July 20, 1932. 

Mr. E. Hay, for the Appellant. 

Mr. Bah Shin, for the Respondents. 

Mya Bu, J.—This is an appeal arising 
out of a declaratory suit filed by respon- 
dents Nos. 1 and2 against the appellant 
firm and respondents Nos.3 and 4 under 
O. XXI, r. 63, Civil Procedure Code, with 
reference to the attachment of two pieces of 
land in Civil Execution No. 105 of 1929 of 
the Sub-Divisional Court of Kyauktan. 
The attachment was made at the instance 
of the appellant firm in execution of a 
decree which they had obtained against 
respondent No.3 and his present wife, 
respondent No. 4. Respondent No. 3's 
former wife was Ma Nyeia Bwin who died 
in or about 1922, and respondents Nos. 1 and 
2 are children of respondent No. 3 and Ma 
Nyein Bwin. About ayearor so after the 
death of Ma Nyein Bwin respondent No. 3 
married respondent No.4. The two pieces 
of paddy land under attachment in Civil 
Execution No 105 of 1929 were property 
which Ma Nyein Bwin inherited from her 
parents during her coverture with 
respondent No. 3,and_ were at the time of 
her death entered in the revenue registers 
in her sole name. When respondent No.3 
married respondent No. 4, respondents Nos, 
1 and 2, who were both minors at the time, 
went and lived with and under ths protec- 
tion of Ma Nyein Bwin's sister Ma Nyen 
E: Thereafter in 192£ and in 1925 the 
Jands in suit were entered in tha reveane 
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register in the names of respondents Nos. 1 
and 2, but in or about 1926 respondent No. 
3 had his name coupled with those of 
respondents Nos. 1 and 2 withthe result that 
in the registers of 1926-27 and 1927-28 the 
lands in suit stood in the names of the father, 
respondent No. 3, and his two children by 
the previous marriage, respondents Nos. 1 
and 2. When respondent No.1 discovered 
this he took steps to have the name of 
respondent No. 3 expunged from the 
registers with the result that not only was 
respondent No. 3's name expunged but 
respondent No. 3 was prosecuted criminally. 
The Magistrate who tried the criminal case 
convicted respondent No. 3o0n January 14, 
1929 of an offence punishable under s. 486, 
Indian Penal Code and directed him to 
suffer 18. months’ rigorous imprisonment 
and to pay a fine of Rs, 500. The Appellate 
Court on March 4, 1929, altered the convic- 
tion to one under s. 466, Indian Penal 
Code and reduced the sentence to the 
imprisonment already undergone and toa 
fine of Rs. 150 only. 

In Civil Execution No. 105 of 1929 the 
appellant firm prayed for attachment and 
sale inter alia of the undivided half share 
of respondent No.3 in the two pieces of 
land in suit. The substance ofthe case 
put forward by respondents Nos. 1 and 2 is 
that Ma Nyein Bwin died leaving, besides 
the two pieces of landin suit, a house, 
cattle, carts, a boat and a diamond ring; 
that after respondent No, 3's marriage with 
respondent No. 4 a partition of the estate was 
effected in the house of MaNyein Ein the 
presence of Ma Nyein E and some witnesses 
at which respondents Nos.1 and 2 were 
given the two pieces of land in suit entirely, 
on their promising to discharge a debt of 
Rs. 2,000 due by respondent No. 3 to a 
Chettyar anda debt of Rs.4,000 due by 
respondent No. 3 to Ma Nyein E, respon- 


dent No. 3 taking the residue of the estate. 
It is alleged on behalf of respondents Nos. | 


land 2 that Ma Nyein E has on their 
behalf discharged the debt of Rs. 2,C00 due 
to the Chettyar, and has also been paying 
herself towards the discharge of the debt 
due to her. Respondents Nos. 1 and 2 
therefore claim that the two pieces of land 
in suit had entirely become their property 
and had been in their possession and enjoy- 
ment before the attachment and that respon- 
dents Nos. 3 and 4 had no right, title or 
interest in them. 

A somewhat uncommon feature of this 
case is that respondent No. 3, the appel- 


jant’s judgment-debtor, contests the suit of | 
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respondents Nos.1 and 2, and therefor o 
supporte the appellant’s claim to attach the 
undivided half sharein the lands in sait. 
The appellant’s case, supported by respon- 
dent No. 3, is a denial of the alleged 
partition pleading alternatively that even if 
the alleged partition be held proved, the 
transaction was in law void, as, in view of 
the fact that respondents Nos.1 and 2 
were minors at the time of the alleged 
partition, the transaction did not constitute 
a mutual enforcible agreement between 
respondent No. 3 on the one hand and 
respondents Nos. 1 and 2 on theother. The 
learned Additional District Judge gave his 
decision both upon the question of fact and 
upon the question of law in favour of respon- 
dents Nos. 1 and 2. 

Respondent No.1 had reached the age 
of majority when this suit was filed, but 
respondent No. 2 is still a minor. In 
support of the story of the alleged partition 
there is the evidence of Mg Thaung Mg 
respondent No. 1, Ma Nyein E, Mg. Po Min, 
Mg Gyi and Mg Khin. Thelast named 
was the headman of Poktalok where the 
parties as well as Ma Nyein E resided at 
ihe time of the alleged partition. He is 
no doubt anindependent witness, but all 
the other witnesses are closely related to 
respondents Nos. 1 and 2. 

In considering the evidence as a whole 
the learned trial Judge fell into an obvious 
error by stating that respondent No. 3 never 
made any attempt at having the lands 
entered in that revenue registers in his 
name and that of respondent No, 4 orin 
the joint names of himself and respon- 
dents Nos.1 and 2. This statement is 
clearly shown to be erroneous by the fact 
that inor about 19°26, respondent No.3 
caused his name to be entered along with 
those of respondents Nos. 1 and 2 in conse- 
quence of which he was even criminally 
prosecuted and convicted. This fact 
shows that respondent No. 3 began to 
struggle against the mutation of names 
from that of his deceased wife to those of 
respondents Nos. 1 and 2 only, ard there- 
fore thereis nothing in the conduct of 
respondent No.3 during the year subse- 
quent to 1924 to support the theory of the 
partition of the estate of himself and his 
wife between himself and his two children 
by the first marriage at which the latter 
received the two pieces of land in satisfac- 
tion of their share and in consideration 
of their taking over the lability of 
Rs. 6,000. | 

Considering the fact that the lands came 


= 


12 
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from the maternal grand-parents of respon- 
dents Nos. 1 and 2it would not be strange to 
find that after the re-marriage of respon- 
dent No, 3, respondents Nos. I and 2 through 
their aunt Ma Nyein E had the manage- 
ment of the lands, and therefore this 
circumstance is insufficient to lead the 
Court to believe, unless it is otherwise 
proved that there was a partition as 
alleged. (His Lordships discussed the 
evidence regarding the alleged parti- 
tion, holding that it was not sufficient 
to establish the partition, proceeded.) 
This finding is by itself sufficient to 
conclude the case in favour of the appellant 
firm. Even assuming the alleged partition 
as a fact to have been proved, it must in law 
be held to be void. The rulings relied on 
by thelearned trial Judge are not in point. 
The case of Sharafath Ali v. Noor 
Muhammad (1) deals with apromise by a 
major to pay a certain sum of money to 
the minor in consideration of what the 
former had received from the latter, and 
the question which arose was whether this 
promise can be enforced on behalf of the 
minor. The question before the Court was, 
therefore, quite different from a contract, 
the question regarding which is whether 
ib is, oris not, mutually enforcible. It is 
neither paity’s case that the alleged parti- 
tion was entered into by a guardian of 
respondents Nos.1 and 2 on their behalf, 
and therefore, the ruling in Punushwami v. 
Veeramuthu (2) does not apply. For the 
Same reason the obiter dictum in A. R.V. 
Chettyar firm v. Maung Hla Gyi (8) also does 
not apply. 

Ma Nyein E was neithera guardian of 
theminors nor was shein any other way 
legally competent to represent the minors 
in any transaction. A minor is not a 
person whois competent to contract within 
the meaning of s. 11, Contract Act, and 
where a minor purports to make 4 contract, 
the alleged contract is void: see Mohori 
Bibee v. Dhurmodas Ghose (4). Whether the 
alleged partition is regarded as an agree- 
ment entered into between the children 
themselves and their father, cr as an agree- 
ment entered into between Ma Nyein E on 
behalf of the children and respondent No. 3, 
it must necessarily be void. 


(1) 76 Ind. Cas 810; AIR 1924 Rang.136:2R 1; 
9 Bur. LJ 297. 

(D) 91 Ind, Cas. 678, A IR 1926 Rang.8l: 3 R 
3 Lil Ind. Cas. 469; AI R1928 Rang. 199: 6 R 


(4) 300.539; 30I AJ14;8 Sar, 374; 5 Bom, LR 
42i; 7 0 WN 441, 
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It is not disputed that, in the absence of a 
valid partition, respondent No. 3 still holds 
a half interest in the lands in suit. This 
interest is accordingly attachable in the 
execution of a dezree against respondents 
Nos.3 and 4, andit is only to that extent 
the appellant firm has sought to attach the 
lands, 

In the result the appealis allowed, the 
decree of the District Court is sat aside and 
in its stead there will be a decrees declaring 
that the undivided half share of respon- 
dent No. 3 inthe lands in suit is attachable 
in execution of the decree which the appel- 
lant firm has obtained against respondents 
Nos.3 and 4, Respondents Nos. 1 and 2 
shall bear the costs of the appellant firm in 
both the Courts, Advocates fee to be 
calculated on Rs. 3,300 being half of the 
value ofthe lands in suit asset oub in the 
plaint. There will be no order for costs as 
between the respondents. 

Baguley, J.—I agree. 

N. - Appeal allowed. 


rawa ana meramera aA 


LAHORE HIGH COURT 
First Civil Appeal No. 2048 of 1929 
October 24, 1933 
ADDISON AND CURRIE, JJ. 
SHIROMANI GURDWARA 
PARBANDHAK COMMITTEE AND OTHERS 
—APPELLANTS 
VCTSUS 


HARCHARAN SINGH— RESPONDENT 

Civil Procedure Code (Aet V of 190%), s. 2 (11) 
—Legal representative — Scope — Evidence—Hatra 
Assistant Settlement Oficer preparing history of 
particular sect—Evidentiary value of—Co-sharer 
—Right of co-tenant in property —Custom (Punjab) 
—Inheritance—Absence of sons—Succession by mother 
—Whetheras motherof sons or widow of deceased 
husband—Religious institution—Property descending 
from guruto chela—Secular property acquired 
by a gsadh-If a religious institution—Sikn 
Gurdwaras Act (VIII of 1925), ss. 5, 18 (i) (b) 
and (di-~Grani to udasi sadh for establishing langar 
for feeding sadhs—Crant, if to Gurdwara — 
Payment of land revenue—\SVhat remained assigned 
to Gurdwara—Presumption —Income of land not 
applied to services of Gurdwara—Presumption under 
s. 18 (1) (d), whether arises. 

The definition of legal representatives in s. 2 
(11), Civil Procedure Code, is very wide. [p. 377, 
col. 2.] 


A history of a particular sect prepared by an 


Extra Assistant Settlement Officer does not 
form part of the szttlement record and 
has no presumption of truth attached to it but 


may be of some valueif at the time it was prepared 
there was no dispute, [p. 379, col. 1 
Aco-tenant has an interest in the whole pro- 
perty and is entitled to claim his right and 
interest in every bit of the property. [p. 378, col. 1.] 
A mother as a rule in the Punjab, where 
a custom is the rule of decision, only suceeedg 
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when there are no sons and she succeeds 
not as the mother of the sons butas the widow of 
her deceased husband and where there are sons 
they exclude the mother and if a son dies he 
is succeeded by his brother but when the last 
surviving son dies without issue then the mother 
succeeds inher capacity as widow ofher deceased 
husband. Desi v. Lehna Singh (1), referred 
to. [p. 377, col. 1.] 

he property of asadhk cannot necessarily be 
presumed to be devoted to religious purposes for 
the reason that it descended from guru to chela 
and secular property even if acquired by a sadh 
does not change its nature unless dedicated to a 
special purpose. Kishan Das v. Lachhman Singh (2), 
followed. 

Where a grant was made toan udasi sadh so 
that he might found a village in a desolate 
place and establish a langar for feeding sadhs: 

Held, that the land or muafi was not granted to a 
Gurdwara, 

The land revenue was assigned in the name 
of various members of the family and what re- 
mained was assigned in the name of the Gur- 
dwara: 

Held, that the presumption would only be 
that the muaf pertained to the Gurdwara and not 
the land. [p. 382, col. 2.] 

Where it has not been established that the 
income of the land has been applied ordinarily 
on the service and maintenance of the Gur- 
dwara, the presumption under s. 18 (1) (d) does 
not arise, 

F. C. A. from an decree of the Sikh Gur- 
he Tribunal, Lahore, dated May 7, 
1929. 

Messrs. Badri Das, R. C. Manchanda and 
Gurcharan Singh, for the Appellants. 

Messrs. M. C. Mahajan and Kartar Singh 
for the Respondent. 

Addison, J.—The following pedigree- 
table is necessary for the discussion of these 


two appeals: 
 BRAHM SARUP 
Bhai bal Nand 


| 
Bhai Billu 
(married) 


Punjab Das 
not gaddi nashin, 


| 
(Balak Das) 
not gaddi nashin. 


Jowahar Das 
married Karam 
Kaur, did not 
hold the land as he 
died ia Billu 





| 
Balwant Das 
died 1924 married 
(i) Nihal Kaur 
married (2) Uttam 
Kaur 


| 


Sant Das 





| 
Gurcharan Singh Harecharan Singh 


petitioner. 
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Two petitions were presented to Govern- 
ment under s. 5, Sikh Gurdwaras Act, on 
behalf of Gurcharan Singh, a minor, through 
his mother Uttam Kaur, as his next friend. 
In one petition the property in dispute is 
a very large area of land in village Serai 
Nanga, Tahsil Muktsar, District Ferozepore. 
In the other the property in dispute isa 
building in the town Muktsar. These 
properties, together with an assignment 
of land revenue on a portion of the land 
in Serai Nanga, were claimed in a con- 
solidated list submitted under s. 3, Sikh 
Gurdwaras Act, on the ground that they 
belonged to the Gurdwaras Pahli Padshahi 
and Dusri Padshahi in Serai Nanga. 
These Gurdwaras are entered in Sch. I of 
the Act as No. 192. The Shromani Gurdwara 
Parbhandak Committee apparently had 
not made up its mind as to which Gaurd- 
wara the Muktsar house belonged as they 
also included it in another consolidated 
list submitted under s. 3, claiming it to be 
the property of the Gurdwara Darbar Sahab 
in Muktsar (No. 188 in Sch. J). Gurcharan 
Singh died during the trial before the 
Sikh Gurdwaras Tribunal and his younger 
brother Harcharan Singh was brought on 
the record as his legal representative. He, 
too, is a minor. 

Ths Tribunal by a majority has held 
that the properties do not belong to the 
Scheduled Gurdwaras in question and has 
granted a declaration to this effect in both 
cases. Against the decision these two 
appeals have been preferred by the Shromani 
Gurdwara Parbandhak Committee, the 
Committee of management of the two 
Gurdwaras in Serai Nangi, and the Oom- 
mittee of management of the Gurdwara 
Darbar Sabab in Muktear. 

At the time when the list was put in on 
behalf of the Gurdwaras under the 
provisions of s, 3 (1) of the Act, Balwant 
Das was dead but his name was still 
recorded in the revenue papers as owner 
and possessor of the land in Serai Nanga. 
The consolidated list therefore contained 
his name and not the name of his two 
minor sons as it should have done. In the 
Government Secretariat to which these lists 
are sent, it was ascertained that Balwant 
Das was dead. There was a note in the 
Record of Rights tothe effect that Gurdcharan 
Singh was lambardar. Accordingly notice 
issued to Gurcharan Singh minor, and not 
to his brother Harcharan Singh though both 
were heirs of their father. Under the 
provisions of s. 3 (1) of the Act, as these 


_ persons were minors if was necessary to 


x 
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give the name of their legal and natural 
guardian or the names of the persons with 
whom they were residing. This was not 
done and the notice was sent merely to 
Gurcharan Singh as the owner in possession 
without any mention of the fact that he 
was a minor and without giving the 
particulars necessary in such a case. It 
was forthis reason that his mother acting 
on behalfof her son Gurcharan Singh, to 
whom alone notice issued, put in the two 
petitions already mentioned, claiming the 
properties, as belonging to Gurcharan 
Singh. The mother took no action on 
behalf of Harcharan Singh, apparently not 
deeming this necessary as no notice had 
issued to him. It may te noted that 
Gureharan Singh claimed the whole 
interest for himself. During the trial he 
died and his minor brother Harcharan 
Singh was added as his legal representa- 
tive. Inthis connection several objections 
have been taken which have first to be 
disposed of, 

First of all, it was objected that Har- 
charan Singh was not the legal representa- 
tive of his deceased brother Gurcharan 
Singh, but that his mother Musammat 
Uttam Kaur was his legal representative. 
Counsel for Harcharan Singh stated before 
the Tribunal that he had no objection to 
the mother also being impleaded as the 
legal representative of the deceased Gur- 
charan Singh, if it was held that she was 
one. [twas denied, however, that she was 
the legal representative of the deceased 
Gurcharan Singh, and this contention was 
upheld by the Tribunal on the unrebuited 
testimony of the witness examined. There 
is no question that this decision is right. 
A mother, as arule, in the Punjab, where 
custom isthe rule of decision, only succeeds 
when there are no sons and she succeeds 
not as the mother of the sons but as the 
widow of her deceased husband. See in 
this connection the replies to questions 
Nos. 35, 41 and 53 of Currie’s Customary 
Law of the Ferozepore District. In reply 
to the last question there is a note to the 
effect that the mother sueceeds really as 
the widow of her husband and not as the 
mother of the last owner. There are 
numerous decisions to this effect aswell. It 
follows that where there are sons they exclude 
the mother andjif a son dies he is succeeded 
by his brother but when the last surviving 
son dies without issue then the mother 
succeeds in her capacity as widow of her 
deceased husband. I may here refer to 
one authority, that of a Full Bench, reported 
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as Desi v. Lehna Singh (1). It is clear 
from this case that there were twc sons 
who both died without issue and it was 
not till the death cf the second that their 
mother set up a ciaim as against the 


collaterals. She was, however, non-suited on 


the ground that she had remarried and 
could not therefore be looked upon as the 
widow of her first husband. o 
The definition of legal representative In 
s. 2 (11), Civil Procedure Code, is very 
wide. It means a person who in law 
represents the estate of a deceased person 
and includes any person who intermedles 
with the estate of the deceased, and where 
a party sues orissued ina representative 
character, the person on whom the estate 
devolves on the death of the party so suing. 
In the present case it was the Shiromani Gurd- 
wara Parbandhak Committee who showed 
Gureharan Singh as a major and sole 
owner in possession of the property in 
dispute. The mother petitioned on behalf 
of that minor to whom alone notice issued 
and thatin an illegal fashion. It scarcely 
lies in the month of the Shiromani 
Gurdwara Parbandhak Committee now to 
say that Gurcharan Singh did not suffici- 
ently represent the estate. It was their 
own case that he did and there can be no 
doubt that the whole interest is now vested 
in Harcharan Singh. For this reason 
also, in my judgment, there is no force in 
the contention urged on behalf of the 


Shiromani Gurdwara Parbandhak Com- 
mittee. 

Pleas were put in on behalf of the 
Shiromani Gurdwara Parbandhak Com- 


mittee on January 13, 1923, but it was not 
till February 20, 1929, that Counsel 
appearing on behalf -of the Shiromani 
Gurdwara Parbandhak Committee orally 
stated before the Tribunal that if the 
property was found not to belong to the 
Gurdwara to be (?) the personal property, 
the Tribunal should only pass a decree in 
favour of the half share that belonged to 
Gurcharan Singh. At this stage the 
Tribunal noted that this objection was a 
new one and without deciding if proceeded 
to hear the evidence. Inthe judgment of 
the Tribunal, however, it was held that they 
had to adjudicate on the petition which 
Musammat Uttam Kaur had putin with 
respect to the whole property and that the 
Shiromani Gurdwara Parbandhak Com- 
mittee were not concerned with the rights 
of Gureharan Singhand Harcharan Singh 
inter se. Under O. VIII, r. 9, Civil Procedure 


(1)46 P R 1891. 
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Code no pleading subsequent to the written 
statement other than by way of defence to a 
eet-off shall be presented except by the 
leave of the Court. -This leave was never 
given. Apart from that it seems to me that 
the Shiromani Gurdwara Parbandhak 
Committee and the Committees of manage- 
ment are estopped from stating that Gur- 
charan Singh was not the owner and 
possessor of the property. Gurcharan Singh 
is now represented by MHarcharan Singh, 
who is undoubtedly in sole possession of 
the property. Further, there is no doubt 
that as a co-tenant Gurcharan Singh had 
an interest In the whole property and was 
entitled to claim his right and interest in 
every bit ofthe property. There is thus no 
force in the objection. 

One last point in this connection may be 
noted, The whole property was claimed 
and therefore no notification issued under 
8.9 (3) of the Act, to the effect that there 
was no claim with respect to the half share of 
Ilarcharan Singh. It seems to me impos- 
sible now for the Government to issue 
such a notification and itis only if such a 
notification is issued that the Committee 
of management can bring a suit for pos- 
session of the half share of the property. 
Even if such a notification could be issued 
at this stage it would still be open to the 
Court under the provisions of the proviso 
tos. 30 (2) of the Act to hold that as the 
original consolidated list was misleading 
and notice did not issue to the minor or 
his guardian such a notification should not 
be held conclusive against him. This is 
merely by the way but it shows the impos- 
sibility of the attitude taken up by the 
appellants, 

On the merits we have been taken 
through the oral as well as the doeu- 
mentary evidence in great detail. 
Having considered ‘it, I have no hesita- 
tion in holding that the findings of the 
learned President and Lala Munna Lal 
are correct and that the property in 
both the appeals does not belong to the 
scheduled Gurdwaras. There is a slight 
difference of opinion between the learned 
President and Lala Munna Lal as to whe- 
ther the property should be considered to 
have a religious character or to be merely 
secular property given by way of charity 
in the first instance. But the difference 
between them is of little consequence and 
their main findings are practically the 
samc. The learned President remarks that 
he must hold that the property is of a religious 
nature, Justabove that remark, however, 


15410 


he stated that there was also no. doubt that 
the land revenue was released -in favour of 
Brahm Sarup because he was expected to 
maintain a charitable institution. I might 
here mention that property given in charity 
is not necessarily ofa religious character. 
As the reasons for the decision have been 
given very fully in the two concurring judg- 
ments and as I am in agreement with 
those reasons, I shall try to discuss the 
evidence as briefly as I can. (After 
discussing some of the documents, his 
Lordship continued). Exhibit R. 2-A is a 
statement made by Bhai Bala Nand some 
time between 1846 and 1851, when enquiries 
were being made about the muafi. He 
stated that the village was a desolate (aban- 
doned) Theh and that they had made it 
abad. He also said that the village and 
the muafi were given by way of dharamarth 
and in consideration of their making the 
village abad. At that time there was no 
Akali movement among the Sikhs and 
there is no reason to think that anything 
was kept back. It is significant 
that nowhere is there any mention of any 
Gurdwara, the purpose of the grant being 
for refounding an abandoned village, 
locating tenants thereon and establishing a 
langar for udasi sadhs. Grants were often 
made to religious men without there being 
any institution in existence at the time of 
the grant. In some cases an udasi gaddi 
was established by the founder of the 
property which devolved on his chelas or 
on one of them but in many cases the 
property became secularised, the chelas 
married and successicn went to their sons. 
It was held in Kishan Das v. Lachhman Singh 
(2) that the property of a sadh cannot 
necessarily be presumed to be devoted to 
religious purposes for the reason that it 
descended from guru tochela and secular 
property even if acquired by a sadh does 
not change its nature unless dedicated to 
a special purpose. In the present case 
what happened was that Brahm Sarup was 
succeeded by Bala Nand and Bala Nand 
by Billu in their capacity of chelas and 
thereafter the succession has been to sons. 
Certain documents have reference to the 
settlement of 1872-73 or are subsequent 
to that date. The first is Er. P-1, which 
isan extract from the remarks given under 
the settlement pedigree-table of that year. 
It is given in full at the bottom ofp. 44 of 
the printed paper book in the judgment of 
thelearned President. It recites that some 
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54 years before, Diwan Moti Ram an officer 
of the Lahore Government granted the 
desolate village of Sarai Gumanan to their 
ancestor Brahm Sarup in ownership for 
making the village abad and also by way 
of dharamarth for the expenses of a langar 
of sadhs. This is repeating what the early 
enquiries had established between 1846 
and 1852. Again there is no mention of 
Gurdwara or any other institution, An 
extract from the wajib-ul-arz, Ex. P-3, taken 
from the settlement record of 1873, describes 
the village as zamindari khalas, that is, 
belonging to one proprietor, namely, Billu, 
who is described as the sole owner to whom 
the tenants have to pay batat. 

Exhibit P-2 isan extract from a history 
of the sect of udasi fakirs prepared by one 
Sayyad Nisar Ali, Extra Assistant Set- 
tlement Officer, during the second settle- 
ment. This does not form part of the 
settlement record and has no presumption 
of truth attached to it but may be of some 
value as at that time there was no dispute. 
According to this document the udasis settled 
as fakirs in different places at different 
times. Gradually every one when op- 
portunity provided reclaimed land and 
acquired ownership in the village. A list 
is given of the villages where they had 
acquired ownership and in this list is Serai 
Nanga. Then comes para. 3 to the effect 
that as these people have always been 
fakirs they originally had no property. 
Since they have acquired zamindari, 
that is land, they have become owners of 
their respective estates according to posses- 


sion andintermarry with the people of their- 


own got. This is true undoubtedly in the 
present case. 

The same subject is discussed in reply to 
question No. 64 of Currie’s Customary Law of 
the Ferozepore District 1914, as follows: 
“Most tribes now state that a fakir does not 
lose his rights but there is considerable 
difference of opinion. The fact is that 
especially among the Jats men often take 
to a semi-religious life without joining any 
particular fraternity. In such cases the 
man would regain all his rights, while pro- 
bably if he joined a celibate fraternity 
which was’ possessed of property, he woud 
not himself claim any property. There are 
some families of fakirs who marry and 
own land which passes according to the 
ordinary rules of inheritance, there being 
now nothing to distinguish them from the 
neighbouring Jats except their title, and 
since the passing of the Land Alienation 
Act some of them got their caste entered 
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ag Jot in place of Bairagi, such as the 
Bairagis of Rupana and Chibranwali in 
Muktsar and Jhnmian Wali in Fazilka as 
well as the udasis of Serai Nanga in Mukt- 
sar. : 

Up to this stage therefore it is clear that 
the evidence shows that the grant was not to 
a Gurdwara but to an udasi sadhso that 
he might found a village in a desolate place 
and establish a langar for feeding sadhs. 
Neither of these objects has anything to do 
with a Gurdwara. In fact this evidence 
proves that the land or muaji was not gran- 
ted to a Gurdwara. The next document 
which need to be referred to is Bx. R-14, a 
judgment of Mr. Lyall, then Settlement. 
Commissioner, dated May 22,1873. Bala 
Nand had gifted hisland to Billu. Another 
chela Punjab Das, contested the mutation. 
His contention was upheld by the Settle- 
ment Commissioner who held that the estate 
of Nanga Serai was property of the nature 
of a religious endowment attached either to 
an Akhara or Langarkhana at Muktsar to 
the gaddi of an udasi guru, that is, the 
chair of a body of Hindu sadhs founded 
by Rhai Brahm Sarup. This being the 
case, he held that Bala Nand could not 
gift it as if it were private property and 
that the deed of gift was therefore invalid. 
He pointed out that the deed of gift did not 
transfer the gaddi to Billu and Mr, Lyall 
also doubted whether the gaddi could be 
transferred in the lifetime of its holder. 
He, therefore, refused the mutation of 
names. Thie document, however, is really 
in favour of Harcharan Singh. Again no 
Gurdwara was mentioned. It was said that 
the property was of anature of religious 
endowment but the endowment was not of 
a Gurdwara but according to the Commis- 
sioner was attached to the gaddi of an udasi 
sadh. This negatives the idea that it was 
attached to a Gurdwara. As already men- 
tioned celibate udasis did establish a sort 
of institution consisting of the head thereof 
and his chelas which dispensed charity 
mostly to other sadhs by way of giving 
them fiee meals. For atime one chela did 
succeed the head buf frequently, as in the 
present case, the chelas commenced to marry 
and then their sonssucceeded inthe ordinary 
way. When this heppened the langar was 
sometimes kept up but apart from that the 
family became to allintents and purposes 
an ordinary one and was treated as such, 
as described in the extract from Sayyad 
Nisar Ali's history and in Currie’s Cus- 
tomary Law. 

A document relied upon by the appellants 
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is Ex. R-17, an extract from the same history 
prepared by Sayyed Nisar Ali dealing with 
fakirs. This extract refers to Darbar Sahib 
at Muktsar and there is only one remark in 
it which is relevant, namely, ‘Besides, the 
mahant of village Serai Nanga of this 
Pargana comes here and distributes food 
to the fakirs for two days.” There isno 
doubt that this was done and this circum- 
stance does not advance the case any 
further. Most reliance, however, is placed 
on still another extract from the same 
history, Ex. R-18, relating to the fair at 
Serai Nanga. According totthe extract a 
fair is held on the Baisakhi day in Serai 
Nanga and in the remarks column occur the 


following words, 

“Once upon a time Guru Nanak came here. This 
place being therefore considered to be sacred, the 
makan has been built, The fairis held here every 
year. The people coming to the fair pay homage:at 
the makan after bathing This mauza in question 
is muafi inthe name of the pujarz for the expenses 
of this makan.’ So the pujari serves all the Sikhs 
aud the Hindus who come here on the occasion of the 
fair with food.” 


This is the first mention ofany makan or 
pujart. The remarks are undoubtedly 
inaccurate. The village, according to the 
revenue and muafi papers, was not muaf 
for the purpose of this makan. It was muaf 
as already shown in the name of Bala Nand 
for his life. A tradition is mentioned that 
Guru Nanak came here but it is not known 
when this tradition sprang up. The extract 
is against the revenue records to which a 
presumption of truth applies and in my 
judgment has no weight. It may betrue 
that Bala Nand and Billu officiated on 
these occasions as being holy men at the 
spot but there is nothing to substantiate the 
statement that the “muaf” was in the name 
of the pujari for the expenses of the makan. 

Another very important document is 
Ex. R-11 attached to the settlement record 
of 1889-90. It appears that Bala Nand 
died some time before 1879 and the docu- 
ment in question shows that on his death 
Bhai Billu, disciple of Bala Nand, was 
granted personally the muafi of half the 
land for his lifetime. The whole village 
had been muaf in the name of Bala Nand 
for his life. This was resumed to the ex- 
tent of one-half and only one-half was 
given to Bhai Billu, a note being added 
that after his death muafi would be com- 
pletely resumed. This again conclusively 
proves that the grant was not gto a Gur- 
dwara, for were it so, it would have been 
for either as long as the institution lasted 
or a8 long ag it was properly conducted, 
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Another document which may be referred 
to is a registered will, Ex. P-4, dated 
May 28, 1878, of Bala Nand in favour of 
Billu. There he clearly states that Billu 
will be owner and heir after his death of 
every kind moveable and immovable pro- 
perty he had. 

A plaint, Ex. P-25-A, instituted. by Billu 
against Dhyan Das, disciple of Punjab 
Das, in 1885 has also to be mentioned. 
There he claimed the house property in 
Muktsar from Dhyan Das, in that plaint 


he stated thatthe village of Serai Nanga - 


was muaf in his name simply for the 
langar of the Dera at Muktsar. It has 
already heen noted that these udasis did 
run a langar at Muktsar fair. In para. 4 
of the plaint he stated that his Muktsar 
property was’ wakf for langar for the 
comfort of sadhs and fakirs and was 
attached to his Gaddi at Serai “Nanga. 
These words, however, show that the Muktsar 
property was not attached to the Gurdwara 
but to the udasi institution founded by 
Brahm Sarup and had no connection with 
the Gurdwara. In para. 3 of the plaint 
he called himself proprietor and Mahant 
gaddinashin of Serai Nanga. 

In the settlement of 1890-91 ihe Record 
of Rights continued to be the same, there 
being no entry in favour of the Gurdwara. 
There are also certain documents which 
show that Billu dealt with the property 
as if it belonged to himself. Billu ‘died in 


1898 and litigation followed. Exhibit R-23 


is a judgment of the District Judge of 
Ferozepore dated January 17, 1894. The 
history of these udasi owners is given at 
length in his judgment. His finding on 
the fourth issue was that Sant Das and 
Balwant Das, the grandsons of Bhai Billu, 
succeeded as grandsons of Bhai Billu to 
the property in dispute, Jowahar Das their 
father never held the land. He was Billu’s 
son but died before his father. ‘The fol- 
lowing extract from the judgment may be 
given: 

“The evidence produced by the defendant proved 
conclusively that the general rule of succession 
amongst udasi fakire who marry is, that sons and 
other natural heirs succeed to the exclusion of chelas. 
Mr. Gordon Walker's remarks in para. 65 of his 
Settlement Report of the Ludhiana District have 
reference to this new habit of marriage amongst 


- gadhs and they may be read io connection with 


the fourth issue in this case. He says: ‘The grants 
of land were of course iatended for the support of 
the institution, and under Sikh rule, if a.sadhk mis- 
behaved, he was at once turned out. 
Regular Ssttlement, the incumbent was in every 
case returoed as owner of the land. The result of 
this has been that the sadh has in most cases taken 
a wife, closed the dharumsala, to the public and 
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he or his children are now mere landed proprietors 
and have a very comfortable house built at the 
public expense. I have no doubt that the land 
now claimed was originally intended and granted 
for the support of the institution ab 


Serai Nanga and it always used to descend 
from guru to chela. The Guru Bhai Billu having 


‘ married according to the custom which has now 


sprung up, the 
his grandsons.” 

There is nothing in this judgment which 
helps the case of the Shiromani Gurdwara 
Parbandhak Committee. The family is 
still looked upon as an udasi sadh family 
who had commenced to marry and to look 
upon.themselves as the owners of the pro- 
perty and to deal with it assuch. There 
is no reference in the judgment to a Gur- 
dwara. 

On Billu's death the question of the 
muafi again had tobe decided. See Ex. 
R12. This document shows that on March 
25, 1896, one-fourth of the entire village 
was made muaf in the names of Sant Das 
and Balwant Das, grandsons of the deceased 
maufjidar Billu. According to the former 
order. the grant of muafi of half the village 
in Billu’s name wasto he resumed on his 
death but the Government did not carry 
this ‘out completely and granted a muaf 
of a*quarter of the village to his grandsons 
for their lives or till the expiry of the 
settlement whichever occurred first. As 
alieady mentioned, this grant of the whole 
muaji in the first instance in the name 
of Bala Nand, then of half in favour of 
Billu and lastly of one-quarter in favour 
of his grandsons till the terms of the settle- 
ment or until their deaths shows that the 
muaft was treated as personal and not as 
attached to the Gurdwara which are no- 


succession will righty devote to 


: where mentioned. The concluding words of 


12 of this document 
to the following 


the ‘remark in col. 


effect: 


“The muafi is to continue provided the muafi- 
dars bear a good character and the langar is 
carried on,” 


If the appellants’ case were correct, these 
words should have been as long as the 
Gurdwara was properly served. We come 
now to the settlement of 1911-12. The 
pedigree-table, R-9, still shows the village 
as zemindarit Khalas and Sant Das and 
Balwant Das as owners. The question of 
the muajfi again arose as the last order 
was that it was to continue till the new 
settlement commenced. By this time it 
was difficult to get grants of muafiin the 
names of individuals. The udasi institu- 
tions which had started with Brahm Sarup 
had to all intents and purposes become 
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defunct as the family had become secular 
apari from the fact that they did not con- 
tinue to carry on the langar at the fair in 
Muktsar, There was the tradition. about 
the visit of the first guru to this village. 
Accordingly Sant Das in the muafi enquiry 
stated (see R-3-A) that he and his brother 
Balwant Das received offerings of the Gur- 
dwara and kepta langar running in con- 
nection therewith. He further mentioned 
that at the time of the Muktsar Fair he 
also ran a langar there for three days. 
Finally he said thatthe muajfi was granted 
on the condition of the Gurdwara being 
maintained and the langar being run. He 
therefore asked that it should be continued on 
the condition of the maintenance of the Gurd- 
wara and the langar under the management 
of his brother Balwant Das, At the same time 
he made it clear that the whole village 
was the property of the two brothers. There 
is an admission here that the muafi was 
granted on the condition of the Gurdwara 
being maintained andthe langar kept up. 
But this is the first mention of the muafi 
being for the Gurdwara and it is against 
the facts already set forth. Obviously this 
statement was made in order that the one- 
quarter of the muafi which was left might 
be continued as it was known that it 
would have to be in the name of some 
institution and would not be continued 
otherwise. This statement was merely an 
attempt to get the quarter continued. At 
the same time it was clearly claimed that 
the lands belonged to the two brothers 
and had nothing todo with the Gurdwara. 

The Tahsildar’s report in this connection 
is dated June 26, 1912, and Ex. R-6-A. He 
simply reported what Sant Das had stated. 
He noted that the muaji was to continue 
on the condition of the running of the 
langar and the good character of the muaji- 
dars and that the term of the settlement 
was Over. He continued as follows: 

“But in fact the muajfi is not personal. It is 
attached to the Gurdwara. The Gurdwara exists 
and the langar is running. The public and the 
muafidar wish that it should be continued in the 
name of the Gurdwara under the management of 
Balwant Das till its existence and as long as the 
the langar is running.” 

Exhibit R-28 is an extract from the re- 
gister of muafis relating to the village of 
Serai Nanga ofthis settlement which had 
been created after the death of Balwant 
Das. In col. 7 the order of 1914 of the Punjab 
Government is noted, namely, that the 
grant was made till the existence of the 
Gurdwara and the langar subject to the 
manager bearing a good character. The 
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. muafı is therefore now in the name of the 
- Gurdwara and itis not claimed by Har- 
charan Singb. ; 

The oval evidence is not very important 
but it does establish that this family of 
udasis is now an ordinary Jat family which 
marries and gives their daughters in mar- 
riage to other Jats. This is well brought 
out in the judgment of Lala Munna Lall. 
There is no evidence that there was ever 
any installation ceremony of the head of 
this Gurdwara or that the muafi or the 
land had any connection with the Gur- 
dwara till the settlement of 1911-12, Even 
in this settlement it was only the muafi 
which was said to pertain to the Gurdwara 
and the reason for this has already been 
sufficiently set forth. 

The above discussion of the documents 
relating to this question shows that there 
was a charitable grant to an udasi sadh, 
Brahm Sarup, by.Diwan Moti Ram so that 
he might founda village in a desolate area 
and establish a langar for sadhs. He re- 
mained a celibate and he was succeeded 
by two successors who were celibates but 
then the family commenced to marry. 
Though Mr. Lyall considered the property 
to be of the nature of a religious en- 
dowment, this is doubtful and it might more 
properly be Jooked upon as a charitable 
bequest to a holy udusi sadh. It certainly 
was nob a gift in favour of the scheduled 
Gurdwaras, the second of which is only 
mentioned in a small paragraph at p. 713 of 
Vol. 1 of Mr. Rose’s Glossary of the Tribes 
and Castes of the Punjab and North- 
West Frontier Province, The tradition 
about the visit of Guru Nanak to Serai 
Nanga is also given here but at the 
time of the grant this tradition obviously 
was not in the mind of the grantor. 
“The absence of any reference to this 
Gurdwara in the early papers conclusively 
establishes this. It does not affect the 
question that the grantee or his descend- 
apts later helped to look after the Gur- 
dwara to which the tradition refers. A 
passing reference may be again made to 
the statement of Sant Das, dated June 6, 
1912/when he was trying to get the 
quarter of {the muajfi left continued in the 
name of Gurdwara. According to this 
statement a katcha Gurdwara was built 
by Brahm Sarup and this was made pakka 
by Bhai Billu Das. This is a statement 
relied upon by the appellants. If it is 
-gorrect, there wasno Gurdwara at the time 
` of grant to Brahm Sarup. The Tahsildar 
in his report, Ex. P-6-A, said that the 
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‘Gurdwara was made pakka by Bhai Billu 


and that it was kachha before this. He 
did not add that it was made kachha by 
Brahm Sarup. 

The Gurdwara Pahli Padshahi has only 
one small room described 
Darbar Sahab in the plan OC. I, and it 
certainly cannot accommodate travellers 
nor is there any place for a langar near 
it. The Gurdwara Dusri Padshahi is 
nothing but a small chabuttra which can 
be erected at any time. The petitioners 
live in the abadi of the village at some 
distance and that is really where the 
dera of the petitioners’ family has always 
been. The family, however, did attend 
to the Gurdwara Pahli Padshahi on the 
oceasion of the Baisakhi festival as on 
that occasion there were offerings. But 
that does not establish that the original 
grant was for this Gurdwara which so 
far as can be seen did not exist at the 
time of the grant. In these circumstances 
it cannot be held that any presumption 
arises under s.18(g) of the Act. This 
family merely looked after the Gurdwara 
incidentally. 

Similarly, no presumption arises under 
s. 18 (1) (b) of the Act. The land revenue 
was assigned in the name of various 
members of this family up till 1911-12. 
In that year what remained was assigned 
in the name of the Gurduara but it seems 
to me that that must be looked uponas 
anew grant. In any case the presumption 
would only be that the muafi, about which 
there is no dispute, pertains to the Gur- 
dwara and not the land. This -is‘the. 
meaning of 8.18 (1) (b). A muafi can,be. 


quite distinct from the land. Nor does: 


a presumption under s. 18 (1) (d) of the. 
Act, arise. It has not been established 
that the income of the land . has been 
applied ordinarily on the service and 


maintenance of the Gurdwara though.in 
1911-12 it was 


As regards the 
Muktsar, I have already shown that .the 
Committee of management and the, 
Shiromani Gurdwara Prabandhak Com- 
mittee do not know their own minds. 
They have claimed it in two consoli- 
dated lists. There is no doubt that this 
family used this property in Muktsar 
asa langar for three days during the 
fair at Muktsar but that does not es- 
tablish that they maintained this langar 
as persons in charge of the Gurdwaras. 
In fact, they did so in terms ofthe original 
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grant which was to found village on land 
which had been abandoned and to 
maintain a langar for udasi sadhs. No 
connection of any kind has been established 


between this property and the scheduled: 


Gurdwaras. For the reasons given, I 
‘would dismiss both the appeals with 
costs. l 
Currie, J.—I agree. 
D. Appeals dismissed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 139 of 1931 
December 18, 1933 
KENDALL, J. 

SUKHDEO —PLAINTIFF—APPELLANT 
VETSUS 
DONGER AND ofsers-—-Derenpants — 
RESPONDENTS 

Occupancy holding—Well appurtenant to occupancy 
holding—Sale of—Legality—-Decision of executing 
Court to contrary—LEffect of—Destruction of well, 
sale of which is illegal—Legality of. 

If the sale of a well appurtenant to an occupancy 
holding by auction in execution of a decree, is 
invalid being contrary to the provisions of the Agra 
Tenancy Act, the fact thatthere is a decision of the 
Execution Court to the contrary will be ofno avail. 
In such a case the purchaser has no right to re- 
move the bricks sad other materials of the well 
because ifa transfer by a sale is illegal, the total 
destruction of the well as such must be illegal. 

S.C. A. from the decision of the Ad- 
ditional District Judge, Aligarh, dated 
November 24, 1930. 

Messrs. Œ, Agarwala and R. N. Agarwala, 
for the Appellant. o 

Judgment.—The plaintiff-appellant in 
the suit from which this appeal arises had 


.bought a well from one Bhopal, who had 
|" purchased it at an auction sale in execution 


. @proceedings in which Donger and Narain 


> 


- Lal, ‘respondents Nos. 1 and 2, were the 


judgment-debtors. They had made an 


‘objection fo the sale of the well in those 


proceedings, but the matter was decided 
against ‘them, and they failed to bring a 


‘suit,.for- establishing their alleged right. 
‘They afterwards continued to use the well 
“ ‘forirrigation purposes and consequently 
- the -plaintiff-appellant brought the present 


suit -for damages and an injunction. The 
Courts below’ have decided that the well was 
not transferable by sale in execution of a 
decree’ in spite of the decision of the 
executing Court, and they have, therefore, 
held .that the plaintiff-appellant had no 
right to sue. 

No one has appeared in this Court on 
behalf of the respondents, and it appears 
from the judgment of the trial Court that 
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they did not appear there and the suit was 
As I have already said, 
they did nottake any steps to reverse the 
finding of the Execution Court against 
them, itis clear they have not been at all 
dijigent in their own defence. 

Thelower Appellate Court held that the 
Sale of the well by auction in execution of a 
decree was contrary tothe previsions of the 
Agra Tenancy Act, but it has not referred 
to any particular provisions of the Act, 
and the reasoning appears to be that as an 
occupancy holding cannot be transferred in 
execution of a decree, and as this well had 
been held by the trial Court to be appur- 
tenant to the occupancy holding, the well 
also could not be transferred by sale in 
this way. I have referred to the judgment 
of the trial Court and its finding isthat the 
well stood in an occupancy holding which 
was being irrigated by it, and it was there- 
fore part and parcel of the holding and 
could not be sold. The plaintiff was well 
aware of the fact that the well in dispute 
appertained to the occupancy holding of 
the defendants, and therefore, its sale was 
prohibited by ths Tenancy Act. Mr. 
Girdhari Lal Agarwala, has contended on 
behalf of the appellant that the well is not 
really appurtenant to the holding, and that 
the tenants are still in a position to irrigate 
their fields from it provided that they do so 
with his consent and on payment. He also 
contends that the tenants are bound by the 
decision of the Court in the execution 
proceedings. It appears to me that if the 
sale of the well wasinvalid because it was 
contrary tothe provisions of the Tenancy 
Act, the fact that thereis a decision of the 
execution Court to the contrary will be of 
no avail. It further appears to be clear 
that the finding to the effect tbal the well 
was appurtenant to the holding, that is to 
say, that it was a part of the holding, 
leads inevitably to the conclusion that it 
was no more transferable by auction-sale 
than the rest of the holding. Lastly, 
it is contended that even if the sale of the 
well was legally invalid, the plaintiff-appel- 
lant has at any rate the right in virtue of 
his purchase to remove the bricks and 
other materials of the well. To my mind 
this would amount to a violation of the 
spirit of the Tenancy Act, if not of the 
letter. If a transfer by a sale is illegal, 
the total destruction of the well as such 
must a fortiori be illegal. I can find no 
authority on this particular point but 
inspite of the negligence of the respond-. 
ents infpressing their pleas both in the 


4 
4 


"Mandi on March 18, fixed an artificial rate 
“April 12; 
-Held, thatthe transactions were wagering ones, it 
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«Courts below and in this Court, I am of 
opinion that the decision of the lower 


Appellate Court is correct, and the result’ 
is that I dismiss the appeal with costs. 
Mr. Girdhari Lal Agarwala has applied 
for leave to appeal under the Letters 
Patent, and as the question before the 
Court is a novel one, I consider that 
permission ought to be given and it is 
given accordingly. 
N. Appeal dismissed. 





LAHORE HIGH COURT 
First Civil Appeal No. 1753 of 1926 
January 18, 1933 
ADDISON AND AGHA HAIDAR, JJ. 
Firm BASHI RAM JAI RAM DAS— 
APPELLANTS 
versus 

RAM SAHAI AND ofueus - RESPONDENTS 

Contract Act (IX of 1872), s. 30—Transactions of 
sale and purchase—No delivery—Only one kbata 
for all transactions—Panchayat fixing artificial 
rates for a certain day—Khata not showing loss or 
profit—Transaction, tf a wager— Wager. 

The paintiff firm of commission agents instituted 
a suit against the defendants for the loss of sertain 
sugar transactions alleged to have been entered into 
by the plaintiff firm on behalf of the defendants. 
The defendants had instructed the plaintiff firm to 
sell 1,000 bags of sugar on March 18, 1920. The 
defendants’ zase was that this was intended from the 
start to bea mere gamble on rates (badni transac- 
tion) while the case of the plaintiff firm was that it 
was a forward transaction, settlement of which 
could be by delivery of the sugar. 1,000 bags were 
sold by the plaintiff firm in eight different lots to 
different firms and purchased the same number of 
bags in 12 different lots from various firms. There 
were no deliveries of sugar inany instance, Fur- 
ther, there was only one sugar khata for all these 
transactions in the plaintiff's bahis and nota 
separate khata for the different customers, 


“while this khata did not show how loss and profit 


The panchayat of the 


apportioned. 
for 


were to be 


was theduty of the plaintiff firm to prove which 
transactions were entered into on behalf of defend- 
ants, and what losses were incurred in these, and 
this had not been established on the record. 

F.C. A. trom the decree of the First 
Class, Sub-Judge, J ullundur, dated April 1, 
1926. 

Messrs. Badri Das and Jiwan Lal Kapur, 
for the Appellants. 

Messrs. Manohar Lal and Chiranjiv Lal, 
for the Respondents. 

Addison, J.—The plaintiff firm of 
commission agents of Jullundur City in- 
stituted this suit against the defendants 
residing at Lahore, for Rs. 13,761, the 


-loss of certain sugar transactions alleged 


“10 have been entered into by the plaint- 
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iff firm on “behalf of the defendants, It 
is not disputed that the defendants instruct- 
ed the plaintiff firm to sell 1,000 bags of 
sugaron March 18, 1920, settlement to be 
made on April 12, 1920, but the defend- 
ants’ case is that this was intended from 
start to be a mere gamble on rates (badnz 
transaction), while the case of the plaintiff 
firm is that it was a forward transaction, 
settlement of which could be by delivery 
of the sugar. Further, the case of the 
plaintif firm isthat in order to settle the 
bargains enteredinto with various people, 
it had to purchase 1,000 bags of sugar on 
April 12 and 13, while the defendants con- 
tend there was no question of purchasing 
as there was a mere gamble on rates and 
that, in any case, the defendants had no 
business to buy without their authority 
which was never given. There were in 
fact no purchases or delivery of sugar. 
The trial Court held that the transactions 
were wagering ones,no delivery ever being 
intended, that the plaintiff firm was not 
authorized to buy sugar in settlement and 
that there was no proof of payment of 
losses on account of the defendants. The 
suit, so far as the sugar transactions were 
concerned, was therefore, dismissed and 
the plaintiff firm has appealed. 

In paras. 2 and 3 of the plaint it is 
stated that the 1,060 bags were sold by the 
plaintiff firm in eight different lots to differ- 
ent firms and thatthe plaintiff firm pur- 
chased the same number of bags in ]2-differ- 
ent lots from various firms. Evidence. was 
led by the plaintiff firm to establish that 
certain firms had bought from or Bold to 
it a certain number of bags of sugar, pro- 
fit or loss being adjusted. It then closed - 
its case. There was nothing on the record 
to establish that any of these transactions 
had been entered into on behalf of the 
defendants, the transactions deposed to 
being transactions between the plaintiff 
firm and the various witnesses apparently 
as between principal and principal :. and 
there the case should have ended. The 
trial Court, however, ab that stage directed 
the books ofthe plaintiff firm, which had.” 
not even been proved to be examined by , 
a Commissioner. His report also does not- - 
help to establish the case against defend- 
ants. From it and from the evidence, it 
is clear that there were no deliveries of 
sugar in any instance, though there are 
stated to have been transactions with res- 
pect of 2,175 bags for others and 1,275 
bags for the plaintiff firm itself, to be 
settled on April 12. One of the plaintiffs’ 
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witnesses, Babu Ram, makes it quite clear 
that weighments (that is, delivery) were 
not contemplated. Further, there was only 
one sugar khata for all these transactions 
in the plaintiff's bahis and not a separate 
khata for the different alleged customers, 
while this khata did not show how loss 
and profit were to be apportioned. ‘The 
report of the Commissioner also states that, 
profit and loss was to be adjusted on the 
fixed date, that is, that there was no question 
of delivery. In fact, the panchayat of the 
Mandi on March 18, fixed an artificial 
rate for April 12, though this resolution 
was later cancelled. This also shows that 
the transactions were mere gambling 
ones. In these circumstances, no delivery 
can have been meant. The original trans- 
action of sale was, therefore, meant merely 
to be a gamble on rates, and was not a 
forward transaction. In this respect the 
decision of the trial Court was right. 

I also agree with its decision that the 
plaintiff firm has failed to prove that. it 
paid any losses incurred by reason of the 
original sale transaction of the defendants. 
No sugar was bought to meet this sale 
while the plaintiff firm has failed to prove 
the exact arrangements made to adjust 
the differences in rates on the fixed date. 
That is, the plaintiff firm has failed to 
show that any moneys were paid by them 
on behalf of the defendants. Thisis apart 
from the question whether it was autho- 
rized by defendants to enter into any 
transactions of purchase, a fact which the 
plaintiff firm has also failed to prove. 
Some of the witnesses examined did not 
produce their books or only produced in- 
complete books while none of these wit- 
nesses had any knowledge that he was not 
dealing with the plaintiff firm as principal. 
The plaintiff firm’s books, if they can be 
taken to be proved by production before 
the Ccmmissioner, are so irregular that it 
cannot be said that at the time any parti- 
cular transaction was entered into, it was 
on behalf of the defendants, while debits 
were apparently made against the defend- 
ants on dates subsequent to those on which 
they are alleged to have been incurred. 
To sum up, it was the duty of the plaintiff 
firm to prove’ which transactions were en- 
tered into on behalf of defendants, and 
what losses were incurred in these and 
this has not been established on the record. 
_ Forthe reasons given I would dismiss 
the appeal with costs, 

Agha Haidar, J.—I agree. 
e D: Appeal dismissed. ` 
104—49 & 50 


PATNA HIGH COURT 
Appeals from Appellate Decrees Nos, 531 
and 532 of 1933 
November 22, 1934 
MACPHERSON, d. 
PARAS SINGH AND OTHERS—PLAINTIVFS 
— APPELLANTS 
VETSUS 
HIU PUJAN SINGH AND ANOTHER— 
DEFENDSNTS— RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), s. 153—Question of 
bhaoli versus naqdi—Decision in favour of plaintiff 
—Fact that decree decides question of amount of 
rent annually payable by tenant—Whether renders 
appeal on other matters admissible. 

Where the question of bhaolt versus naqdi has 
been decided in favour of the plaintiff the fact that a 
question as tothe amount of rent annually payable 
by the tenant has been decided is not sufficient to 
render admissible an appeal from the decision of the 
suit or appeal asa whole on other matters which 
have been there decided. Wazir Ali v. Makim- 
unnissa (1) and Kali Mondal v. Ram Sarbeswar (2), 
relied on. Ke a 

A. from a decision of the District Judge 
of Shahabad, dated March 21, 1933, revers- 
ing that of the Munsif, Second Court, 
Arrah, dated May 27, 1932, 

Mr. B. P. Singh, for the Appellants, 

Qazi Nazrul Husan, for the Respond- 
ent. 


Judgment.—The appellants brought 
two rent suits in respect of bhaoli holdings 
for the rent of the years 1337 and 1338 
Fasli. The defence was that the rent was 
naqdi. 

The First Court decreed the suit for 
the amount claimed. In appeal the find- 
ing that the holding were bhaoli was main- 
tained and a decree was passed at the 
rate of Rs. 5 per bigha wiih damages and 
costs. 

To the plaintiffs’ second appeal a 
preliminary objection is taken that such 
an appeal does not lie on the ground 
that the values of the appeals is Rs. 8 
and Rs. 13, respectively. Reliance is placed 
upon s. 153 of the Bengal Tenancy Act. 
Mr. B. P. Singh for the appellants con- 
tended that he comes under the proviso 
to that provision which excepts frum non- 
appealability a decree or order in which 
has been decided a question as to the 
amount of rent annually payable by the 
tenant. Now, it need not be doubted that 
if the appellants were aggrieved by the 
decision of the qucstion of bhaoli versus 
naqdi, anappeal would lie. The decision ` 
of this Court in Wazir Alt v. Mahimun- 
nissa 43 Ind. Cas. 777 (1) which is finally 
based upon the decision in Kali Mondal v. 


(1) 43 Ind. Oas, 77;4P L W 72 
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Ram Sarbeshwar (2) supports this view. 
But the question has been decided in 
favour of the plaintiffs, and in my opinion, 
in such circumstances, the fact that a 
question as to the amount of rent annually 
payable by the tenant has been decided 
is not sufficient to render admissible an 
appeal from the decision of the suit or 
appeal as a whole on other matters which 
have been there decided. 

In my opinion, the preliminary objec- 
tion prevails and the appeal must be 
dismissed. 

Mr. B. P. Singh then requests the Court 
to exercise its powers in revision. His 
suggestion is that while in form the de- 
cision on the question of bhaoli and naqdi 
has been in his favour, in substance the 
decision bas been against him. It is true 
that the defendants produced receipts 
showing that money payment of Rs.5 per 
bigha had been realized from them in res- 
pect of the hakimi share of the produce 
and that the same amount has been al- 
lowed by the lower Appellate Court. But 
the position is that the plaintiff had to 
prove what the produce was inthe two 
years in suit, and the lower Appellate 
Court finding that he had been unable to 
prove the amount of the produce and con- 
sequently the value of his share of the 
produce, was constrained to fall back upon 
the amount which had actually been rea- 
lised by the plaintiffs in previous years 
failing which he must have dismissed the 
suits altogether for lack of proof as to 
what the produce was and what its value 
was, 

There is not even error of law in this 
procedure. But it is further urged that 
the learned District Judge altogether for- 
got the provisions of s.7 (4) of the Bengal 
Tenancy Act which provides :— 

“Ifthe tenant removes any portion of the pro- 
duce at such atime or in such a manner as to 
prevent the due appraisement or division thereof 
at the proper time, the produce shall be deemed 
to have been asfullas the fullest crop of the same 


description appraised in the neighbourhood on 
similar land for that harvest,” 


In connection with this evidence was 
produced in respect of the year 1337 of 
an experimental crop-cutting conducted in 
that village. (Jt is clear that the argu- 
ment does not apply to the year 1338 at 
all.) As regards the year 13387 a perusal 
of the judgment under appeal goes to show 
that the learned District Judge did not 
ab olutely refuse to rely upon the crop- 
cutting experiment but held that sucha 
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report by itself could not be made the 
basis for passing a decree in these sults, 
especially when that would give treble the 
rates arrived at by mutual arrangement 
hetween the parties a few years before. 
In short, he was unable to find that any 
proof which he could accept had beenad- 
duced of the quantity of produce in the 
1337. I cannot find, that there was any 
error of law, still Jess a failure or irregu- 
lar exercise of jurisdiction such as is re- 
quired to warrant interference in revi- 
sion, ; 

The result is that the order of the Court 
below must stand. The respondents are 
entitled to the costs of these appeals. 
There will be a single Pleader's fee di- 
vided equally between the two appeals. 

N. Order upheld. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1720 of 193) 
December 6, 1933 
MUKERJI, J. 
JIT SINGH anv OTHERS—-APPELLANTS 
VETSUS f 
SHAH MUNIR AND OTHERS — 
RESPONDENTS 
Registration Act (XVI of 1908), s. 49—Evidence— 
Unregistered mortgage deed — Admissibility of, to 
prove nature of possession of mortgagees. 
An unregistered mortgage deed, if duly proved, 
can be used to prove the nature of possession held 


by the mortgagees. Appanna v. Venkatasami (1), ` 


Varada Pillai v. Jeevarathnammal (2) 
Kesri Singh v. Channo (3)-referred-to. 


8.0. A. from decision of the District 
J n Bn, Shahjahanpur, dated October 29, 
1930. 

Mr. N. C. Sen, for the Appellants. 

Mr. S. B. Johari, for the Respondents. 

Judgment.—The plaintiff-respondent, 
Shah Munir, brought the suit out of 
which this appeal has arisen for recovery 
of a certain amount of money as arrears 
of rent.due tobis (Shah Munir’s) assignors, 
Jummanand Minnat Ali, defendants Nos. 
4 and 5 tothe suit. It was alleged in the 
plaint that the first three defendants to 
the suit were sub-tenants ofthe principal 
tenants who were holders of occupancy 
rights. 

Thedefence of the first three defendants 
was that they were not tenants, but held 
as wortgagees from the principal tenants. 
They produced in support of their allega- 
tion an unregistered mortgage-deed, but 
this was rejected and was not allowed: to 
be put into evidence on the ground that the 
deed was not registered. Although an un- 


and 
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registered deed could not create a mort- 
gage, the mortgage would be created by 
delivery of possession. It is common 
ground thatthe first three defendants are 
in possession. The question is whether 
they are in possession as sub-tenants of 
the defendants Nos.4 and 5, or as their 
mortgagees. The document which was not 
admitted into evidence would have shown 
if duly proved, the nature of the possession 
of the defendants Nos. 1 to 3. 

There is abundant authority for holding 
that the document was admissible in 
evidence: see for example Appanna vV. 
Venkatasami (1) following Varada Pillai v. 
Jeevarathnammal (2), and then Kesri Singh 
v. Channo (3). The learned District Judge 
on appeal by the defendants also held 
that the document was inadmissible in 
evidence. As I have already mentioned 
this view is wrong. 

In the result I allow the appeal, set aside 
the decrees of the Courts below and 
remand the suit to the Court of first instance 
through the lower Appellate Court and 
direct it to receive the document if tender- 
ed by the defendants Nos. 1 to 3 into evi- 
dence to allow the said defendants to prove 
the document and then to proceed to decide 
the case de novo. Oosts here and hitherto 
will abide the result. 

N. Appeal allowed. 

(1) 79 Iad. Cas, 510; A I R 1924 Mad. 292; 47M 


203; (1923Y M W N 825; 45M LJ 667; 33 M LT 
146; 19 L W 37. 

(2) 53 Ind. Cas, 901; AI R1919 P O 44; 481A 
225; 43 M 244; (1919) M W N 724; 16 L W 679; 
24 O W N 346; 38ML J 313; 10 A L J 274; 2UP 
L R (P ©) 64; 22 Bom. L R 444 (P O). 

(3) 78 Ind. Oas 955; A I R 1924 Ali 837. 


_ PATNA HIGH COURT 
Criminal Revision No. 544 of 1934 
December 7, 1934 
AGARWALA AND VARMA, Jd. 
CHANDRA SHEKHAR PRASAD 
—~ PETITIONER 


VETSUS 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1860), ss. 120-B, 420— 
Offence under s. 420—Sanction, if necessary—Criminal 
irial—Ingutry into one conspiracy disclosing another 
—Accused in latter, witness in former—Trial by 
former Court, tf necessary — Pardon in his favour, 
if can be implied — Separate trial of accused— 
Each, if competent witness at trial of other or 
others. 

The offence under s, 420, Penal Code, being a 
cognizable offence punishable with imprisonment 
for more than two years, no sanction is necessary for 
a charge under the section. One cannot compel 
the prosecution to get charges framed which require 
sanction. Abdul Salim v, Emperor (1), referred to, 
ip. 389, col. 1] 
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An inquiry into one conspiracy disclosed another 
conspiracy, some individual or individuals being 
commonto both. Oneof the accused was never 
an accused in the previous case but was a prosecu- 
tion witness and when he gave his evidence, there 
could not have bsen any misapprehension in his 
mind that he was giving evidence in a case in which 
he was made an accused and subsequently discharg- 


ed: 

Held, thathe naed not be tried by the same Court 
for conspiracy and there was no implied pardon in 
his favour. Emperor v. Nanda Gopal Roy (3), dis- 
tinguished. [p. 389, col. 2.] 

When accused persons ara tried ssparately, each 
cnethough implicated in the same offence is a com- 
petent witness at the trial of the other. A. K. Mooker- 
ji v. Emperor (4), relied on. fp. 390, col. 1.) 


Or. Rev. from a decision of the Sessions 
Judge, Purnea, dated September 29, 1934, 
affirming that of the Magistrate, First 
Class, Purnea, dated May 31, 1934. 

Mr. B. C. De, for the Petitioner. 

The Assistant Government Advocate, for 
the Crown. 

Varma, J.—This is a petition on behalf 
of one Chandra Shekhar Prasad who along 
with one Kanti Lal and two others was con- 
victed under various sections of the Indian 
Penal Code by a First Class Magistrate 
of Purnea. So far as he himself is con- 
cerned, he was convicted under ss. 420/ 
120-B, 420/109 and 468, and has been 
sentenced to undergo rigorous imprisonment 
for two years and to pay a fine of Rs. 100 
or in default, to undergo rigorous imprison- 
ment for six months more under s. 420/120-B. 
Hehas further been sentenced to undergo 
rigorous imprisonment for two years under 
ss. 420/109 and for 18 months under s. 468. 
The sentences have been made to run 
concurrently. 

The facts out of which this case arises 
are as follows :— 

The Paornea Local Board manages 
various kinds of schools underit. Chandra 
Shekhar Prasad is a clerk of the Sadr 
Local Board dealing with the schools 
which are known as the stipendiary or 
aided schools, He was alsoin charge of 
Board-managed Lower Primary Schools. 
Kanti Lal was another clerk in the Sadr 
Local Board and was in charge of the 
Board-managed Upper Primary Schools 
and Secondary Schools. When the officers 
of the Education Department make a 
requisition, the education-clerks have to 
send out money orderstothe various gurus 
on whose behalf the requisition is made. 
Now, the clerk in charge of the stipendary 
school writes the money order forms by 
which the money is sent to the gurus of 
those schools and the clerk of the Board- 
managed schools follows the same pro- 
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cedure with regard to the schools in his 
charge. In the present case we are con- 
cerned with six money orders issued in 
the name of six of the gurus of the 
stipendiary schools. It appears that when 
_ the money order forms are ready, the 

forms are sent along with a statement 
and a cheque covering the various money 
orders to the post office. On receipt of 
these, the postmaster deals with them 
in the ordinary course. The six money 
orders with which we are concerned, the 
money under which did not reach the real 
addressees as contemplated by the Local 
Board, are the following :— 

“A money order for Rs. 48, issued in 
favour of one Maulvi Yakub Hossain a guru 
of Naranga L. P. School issued on May }1, 
1932, despatched from Purnea on May 12, 
1932, and received on the other side on 
May 16, 1932, (Ex. 37). The next money 
urder (Ex. 37-a) was for a sum of Rs. 15, 
issued in the name of Samiruddin was 
actually addressed to one Bhupati Charan 
of village Belua, and the money is alleged 
to have been received by Dhirnath Jha on 
March 3, 1932. The third money order 
(Es. 37-b) meant for Raghubansi Lal, for 
Rs. 12, seems to have been addressed to 
Dhimath Jha and the money actually 
received by him on July 18, 1932. The 
fourth money order (Ex. 37-c) meant for 
Abdus Samad for a sum of Rs, 12, was 
similarly addressed to Dhirnath Jha and 
the money was actually received by him 
on July 18, 1932. The fifth money order 
was for a sum of Rs. 18-7-0 (Ex. 37-d) 
meant for Tamizuddin was similarly ad- 
dressed to Dhirnath Jha and the money 
was received by him on February 2, 19382. 
The sixth money order (Ex. 37-e) meant 
for Walayat Ali for asum of Rs. 15, was 
addressed to one Maharaj Jha but the 
money was received by Dhirnath Jha on 
February 2, 1932. 

Curiously enough, all these money orders 
despatched from Purnea have been found 
to be inthe handwriting of Dhirnath Jha. 
The fraud in respect of these money orders 
came to light when Walayat Ali for whom 
the money order Ex. 37-e aud Yakub for 
whom the money order Ex. 37, were meant, 
complained about the non-receipt of the 
money. This led to an inquiry by the 
Local Board and the Post Office us a result 
vf which the inquiry was made over to the 
Police who after investigation submitted 
charge sheet against Dhirnath Jha only. 
Dhinath Jha was tried by the Assistant 
Sessions Judge of Purnea and convicted 
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under s. 467, 468, 420/120-B and 417/120-B 
of the Indian Penal Code. In the course of 
that trial Ohandra Shekar was examined 
as & prosecution witness and as a result of 
certain comments made by the Assistant 
Sessions Judge, the Police submitted a 
charge sheet against five peisons including 
Chandra Shekhar with the result indicated 
above. 

Mr. B. C. De appearing on behalf of the 
petitioner raises various points of law 
against the conviction of the petitioner. 
First of all, he suggests that sanction under 
s. 196-A of the Criminal Procedure Code 
was necessary, forthe offence under s. 468, 
is a non-cognizable offence. He further 
says that the case of Chandra Shekhar does 
not stand alone, Dhirnath has been con- 
victed under ss, 467 and 468 and also under 
s. 420/120-B, and the charge against Dhair- 
nath was first under s. 467, secondly under 
s. 468, and thirdly unders. 417 and 420/120-B. 
The last charge runs as follows :—- 

“That you, between January and May 19:2 at 
Purnea, and Belua, conspired with others for com- 
mitting the aforesaid forgeries and cheating by 
falsely identifying some men in collusion with you 
as Govind, Bupati and Maharaj and thereby dis- 
honestiy inducing the postal peons to deliver the 
money to those persons and thereby committed an 
offence punishable under ss. 417/120-B, 420 of the 
Indian Penal Gode, and within the cognizance of 
the Sessions Judge,” 

He emphasises that in that case Dhirnath 
was alleged to have ccnspired with others 
for committing the aforesaid forgeries by 
falsely identifying some men in collusion 
with him as Govind, Bhupati and Maharaj 
and thereby dishonestly inducing the 
postal peons to deliver the money to those 
persons. In order to see the importance of 
the charge, we have to compare the charge 
that was framed against Chandra Shekhar 
which was: 

“That you between January 1, 1932, and July 31, 
1932, at Purnea town and at other places in the 
District of Purnea did agree with one another and 
with Dhirnath Jha and others unknown, to do and 
cause to be done an illegal act, to wit the commission 
of the offence of cheating the Purnea Sadr Local Board 
and the Postal Authorities at Purnea and Katibar by 
means of forged money order forms and thereby 
fraudulently and dishonestly inducing them to 
deliver to the said Dhirnath Jha, moneys covered by 
forged money order forms and that you were then 
parties to acriminal conspiracy, and that in pursuance 
of the said conspiracy the Purnea Sadr- Local Board 
and the Postal authorities at Purnea and Katihar were 
deceived by 6 Exhibits (Ex. 37, 37-a, 37-b, 37-c, 37-d and 
47-e) in the case and were thereby fraudulently and dis- 
honestly induced to deliver to the saidDhirnath Jha 
the sams of Rs. 48, Rs. 15, Rs. 12, Rs, 12, Ks. 13-7-0 and 
Rs, 15, and you thereby committed an offence punish- 
able unuer s. !20-B, Indian Penal Code read with 
5. 420, Indian Penal Code, and -within my ' eogniz- 
ance,” . 
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One thing is clear that the charges 
framed were under s. 120-B/420 of the Indian 
Penal Code. The offence under s. 420, is 
a cognizable offence punishable with im- 
prisonment for more than two years. There- 
fore, no sanction is necessary for a charge 
of this nature. One cannot compel the 
prosecution to get charges framed which 
require sanction and as an authority for 
this proposition I would refer to the case of 
Abdul Salim v. Emperor (1). 

The next point urged by Mr. De is 
that the case against Dhirnath was 


taken cognizance of by Mr. K. N. 
Singh, and as the present case is 
only a continuation of the first, Mr. 


Singh was the person who should have 
tried this case against the petitioner and 
his co-accused. Loosely speaking it may 
be so, but from the charges quoted it is 
clear that the charge against Dhirnath 
Jha was in connection with a conspiracy 
between January and May 1932, whereas 
the charge against the present petitioner 
was in connection with a conspiracy bet- 
ween January 1 and July 31, 1932. The 
cases on which he has relied are those 
which lay down the well-known proposi- 
tion of law that cognizance is taken of an 
offence and not of the offenders -who are 
tried under the section, Special stress 
has been laid on Deo Narain Singh v. 
Emperor (2) where this proposition of law 
has been emphasised by a Division Bench 
of this Court. In that case the Police 
sent up a charge sheet in which they 
mentioned 22 persons;9 persons were sent 
up on bail and the other 13 were not 
sent up for trial, 6 were shown as abscon- 
ders. When the charge sheet was placed 
before the Sub-Divisional Magistrate he 
passed the order “Oharge sheet received 
against 9 accused. To Moulvi S. A, 
‘Ashraf, Depuly Magistrate, for disposal.” 
Then, before the latter Magistrate, 5 out 
of the 6 absconders appeared and they 
were tried along with the 9 persons from 
before. The question arose with regard to 
the remaining 8 accused. Mr. Ashraf 
thought that he was not inseisin of the 
case of these persons. The Sub-Divisional 
Magistrate called fora charge sheet against 
the remaining accused and then transfer- 
red the caseto the Magistrate for favour 
of disposal, and in that case it was held 
that the Magistrate who was trying the 
(1) 69 Ind. Oas. 145; A IR 1922 Oal, 107; 35 Or. L J 
279; 26 O W N 680; 49 O 573; 23 Or, L J 657, 

(2) 147 Ind Oas. 913; 12 Pat. 311; 14 P L T 176; 


A I R 1933 Pat, 244; (1933) Or. Gas, 716;6 R P 384; 
35 Or. L J 533, 
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14 accused persons was in seisin of the 
whole case and the Sub-Divisional Magis- 
trate was not justified in asking for a 
charge sheet against the remaining accused. 
The facts of that case are clearly distin- 
guishable from the case in hand. Jn that 
case the accused were known. Here, at 
the time of Dhirnath’s trial the name of 
the present accused did not occur as one 
of the accused in that case. As a matter 
of fact he was examined asa prosecution 
witness on behalf of the Crown, and 
from a comparison of the charges framed, 
which I have quoted above, it is clear 
that the trial of Dhirnath took place with 
regard toa conspiracy of which the present 
accused was not a member, which existed 
at Purnea and Belua where the money 
orders were actually received. The other 
conspiracy that existed at Purnea was not 
known to the Police till subsequent investi- 
gations were made. On the facts it 
appears that the inquiry into one conspiracy 
disclosed another conspiracy, Some in- 
dividual or individuals being common to 
both. Therefore, the contention that the 
present Magistrate could not take cog- 
nizance of or try the offence against 
Chandra Shekhar fails. 


The next contention put forward by 
Mr. De is that once the accused was 
examined a3 a witness for the prosecution, 
it should be held that there was implied 
pardon in his favour by the Court, and 
he has relied on the case reported in 
Emperor v, Nanda Gopal Roy (3). 
In that case a man was mentioned asan 
accused and he was discharged under 
s. 253 of the Criminal Procedure Code: 
but atthe hearing of the appeal of the 
other accused persons the High Oourt 
directed that he should be examined as a 
witness and after his examination as a 
witness attempts were made to prosecute 
him, and their Lordships held that it would 
be contrary to the traditions of justice in 
criminal cases to prosecute him after he 
had given his evidence. In the present 
case the petitioner was never an accused 
in the previous caseand when he gave his 
evidence there could not have beea any 
misapprehension in his mini thit hə was 
giving evidence in a case in which he 
was made an accused and subsequently 
discharged. Therefore, the facts of that 
case are distinguishable from the facis of 
the present case. The case of A. K. 


(3) 35 Ind, Gas. 938; 20 O WN 1128; 12 ge UI 
428, 
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Mookerjt v. Emperor (4), is an authority 
for the proposition that when accused 
persons are tried separately, each one 
though implicated in some offence is a 
competent witness at the trial of the 
other. 

The next point that has been urged by 
Mr. De is on the merits of the case and 
he submits that the evidence against the 
petitioner is not such as to warrant his 
conviction. Dealing with this point I 
would first refer to the conviction under 
s. 468. The lower Appellate Court has 
held that there is no evidence to establish 
that the money orders were written by 
Chandra Shekhar and also that there is 
no direct evidence to show that Chandra 
Sekhar actually affixed the facsimile of 
the signature of the Chairman on the 
money order forms in question; but he 
holds on the strength of Chandra Shekhar's 
own evidence in the previous case and 
the circumstances of the present case, 
that there was no room for doubt that he 
had also put the facsimile signature of 
the Chairman on the money order forms 
mentioned in the charge. This by itself 
would not make him guilty under s. 468. 
If he actually wrote on the money orders 
himself the name of the persons to whom 
money was to be really sent and he put 
facsimile signatures on them, he has not 
‘committed forgery for the purpose of 
cheating. The money orders which form 
the subject-matter of the charge have been 
found to have been written by Dhirnath 
. Jha himself and there is no evidence 
that the facsimile signatures on those 
money orders were put by the present 
petitioner. I would, therefore, set aside 
his conviction under s. 468. The learned 
Assistant Governmont Advocate also does 
not feel justified in supporting his con- 
viction on the -materials pointed out by 
the learned Sessions Judge. 

Then as regards the charges under 
s. 420/120-B and 420/109 of the Indian 
Penal Code, the lower Appellate Court 
has based his conviction upon the follow- 
ing facts; that the facsimile signature 
of the Chairman ofthe Loca) Board used 
to be affixed to the money order forms 
by the petitioner. At the same time the 
evidence is that the facsimile signature of 
the Chairman was accessible to every one 
working in the Local Board Office. Then 
comes the statement of Dhirnath Jha who 
was examined as witness while undergoing 


(4) 45 Ind. Oas. 999; 45 O 720; 27 O LJ 91; 220 W 
405; 19Cr. LJ 663. 
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a sentence of imprisonment under ss. 467, 
468 and 420/120-B. His evidence implicat- 
ing Ohandra Shekhar must be received 
with a good deal of caution and needs 
material corroboration before any convic- 
tion can be based thereon. ‘The lower Appel- 
late Court has said that Dhirnath was in 
a better position than an ordinary accom- 
plice who deposes in a case in the hope 
of getting pardon or with some other 
motive, as there is nothing to gain by mak- 
ing a false statement because he was under- 
going a long term of imprisonment. But 
apparently the lower Appellate Court 
has failed to take into consideration the 
fact that Dhirnath Jha must have had 
an animus against the petitioner because 
the petitioner deposed as a prosecution - 
witness when Dhirnath was being tried 
for the offence which I have already men- 
tioned. His evidence that when he received 
the two sums `of Rs. 12 each they were 
ultimately sent by him to the real payees, 
Raghubansi Lal and Abdul Samad, at the 
instance of the appellant Ohandra, has 
been relied upon by the Appellate Court 
to come to the conclusion that Chandra 
was one of the conspirators. But this ac- 
tion of Chandra may well be explained 
by his anxiety to set right the mistake 
that had occurred in his department. An- 
other circumstance which has been referred 
to by the Jower Appellate Court is the 
fact that the procedure followed in the 
case of money orders issued by the Local 
Board was such as to make it impossible 
for any fraud being committed without 
Chandra being one of the conspirators. 
The lower Appellate Court has also relied 
on the statement of the petitioner that he 
used to satisfy himself about seven days 
after the transmission of the money order 
forms by him by examining the bills sub- 
mitted by the Sub-Inspector of Schools in ` 
order to find out if the pencil receipts 
had been attached to them or not and if 
he found such receipts wanting, he used 
to ask the daftary to paste it on such 
bills and he used to satisfy himself that. 
the pencil receipts were duly attached to 
the bills. He further stated that he used 
to satisfy himself that every pencil receipt 
was attached to the Dill within two 
months of the transmission of the money 
order by him. The lower Appellate Oourt 
aas further relied onthe fact that there 
is a column in the money order register 
maintained inthe Local Board office on which . 
the date on which a particular. money . 
order is issued by the post office has ,fo 
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be noted, and he thinks that because it 
was his duty to fill up this column, he 
could not have filled up the dates without 
reference to the money order receipts. Yet 
three of the money order receipts are 
missing and the other three have been 


tampered with. He also says that it was ` 


the duty of Ohandra to satisfy himself 
that the pencil receipts as well as the 
acknowledgment receipts were duly attach- 
ed to the voucher-file along with the pay 
bills prepared by the Sub-Inspector of 
Schools. From these facts he concludes 
that the fraud could not have been com- 
mitted unless Chandra was himself 
one of the principal conspirators. I had 
to refer to the: statement of Chandra in 
order to satisfy myself about the proce- 
dure followed in the office. It seems there 
is some misunderstanding on the point 
Chandra Shekhar in his evidence says. 

“We made no inquiry subsequently as to whether 
the addressees received the money and whether the 
acknowledgment ‘receipts were received by us 
because before the incident in question we were 
not careful on the point. No acknowdgment 
receipt ever passed through my hands. The post- 
man used to deliver the acknowledgment receipts 
with other dak tothe Head Olerk and Accountant 
and he made them over to the daftary, The latter 
pasted them to the Sub-Inspec’or'e bills.” 


Ohandra does not say that the six money 
order receipts were not there at the time 
when he made inquiries but that he did 
not discover the forgey. Subsequently 
three of these receipts were found missing. 
The forgeries are there. They have been 
detected later on: but unless the man is 
suspicious, it is difficult even to decipher 
the writing on the money order receipts. 
About the acknowledgment receipts, he 
himself admits that they were not very 
careful before this particular fraud was 
detected. The materials certainly indicate 
that Chandra Shekhar was very careless in 
carrying out his duties but most of these 
pieces of evidence upon which the lower 
~- Appellate Court has relied are of a nega- 
tive kind, that is to say, he is said not 
to have done something which he should 
have done. In the light of the other pieces 
of evidence on the record, that the actual 
money orders (Hx. 37 series which were 
despatched from Purnea) werein the hand- 
writing of Dhirnath, the corresponding 
acknowlédgments on the other side were 
also in the handwriting of Dhirnath, there 
is nothing to indicate that the substitu- 
tion was made by the accused himself or 
was made at his instance. The substitu- 
tion may very well have been made bet- 
ween the time that the messenger left the 
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Local Board office and reached the post 
office. Even the evidence of association 
between the accused on the one hand and 
Kanti and Dhirnath onthe other does not 
carry the case against him much further, 
because Kanti as a fellow-clerk and Dhir- 
nath one of the gurus, had todeal with the 
clerks in the Local Board office. All these 
coupled with the fact that the fraud has 
been committed in connection with schools 
of which he was directly in charge, show 
that some one who had access to these docu- 
ments wanted to reap the advantage by 
throwing suspicion upon Chandra She- 


khar. In my opinion, therefore, in the 
circumstances of the case, the evidence 
falls short of the standard which 
would bring the guilt home 
to the accused. I would, there- 
fore, give the accused the benefit of 


doubt and set aside his conviction and 
sentences under s. 420/120-B as well as 
420/109 of the Indian Penal Code. The 
fine, if paid, will be refunded. 
Agarwala, J.—I agree to the order. 

N, > Conviction set aside. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 49 of 1933 
and Miscellaneous No. 20 of 1933 
May 1, 1933 
WIAMATULLAH AND RACHHPAL 
SINGH, Jd. 

GAMBHIR MAL PANDYA — 
APPLICANT 
yersus 


GEORGE ANTHONY JOHN-- 
OPPOSITE Party 

Civil Procedure Code (Act V of 1908), O. XXVI, 
r. 1, ss. 115, 22—Application for examination on 
commission—Rejection on ground of lapse of time 
since institution of suit—Propriety of—Order of 
rejection—Whether ‘case decided’—Taking erroneous 
view without bias for or against party—-Whether 
sufficient ground for transfer—Company, examination 
of-—-Duty of Courit—Cuurt can insist on documents 
to be specified. 

As a general rule the plaintiff is within his rights 
if he refrains from giving his evidence,assuming it 
is otherwise possible for him to do so, before the 
settlement of issues andthe production of all the 


-documentary evidence, An order refusing to issue 


a commission forthe examination of plaintiffs on 
the ground oflapse ofone year since institution of 
suit, is not just and reasonable, 

The Court has jurisdiction to dispose of the 
application for examination of witnesses on commis- 
sion. When the Judge rejects the application he 
cannot be suid to exercise his jurisdiction illegally 
or with material irregularity only because he took an 
erroneous view on a question arising in the case, Such 
an interlocutory order does not amount toa case 
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eee within the meaning of, 115, Civil Procedure 
ode 


The mere fact that the Judge took an erroneous 


view in disposing of an application, in the absence 
of any bias in his mind for or against either 
application for trans- 


party, is no ground for an 
er. 

When the witness to be examined on commission 
is a Company the Court can ask for the name of the 
individual and can also insist on specification of 
documents to be produced, 

Dr. K. N. Katju and Mr, Banke Behari 
Lal, for the Applicant. 

& Mr. B. E. O'Conor and B. Malik, for 
the Opposite Parties. 

Judgment.—These are two applica- 
tion by the plaintiffs in suit No. 14 
of 1932 pending ın the Court of the Sub- 
ordinate Judge, Agra. Oneis an applica- 
tion for revision of an interlocutory order, 
dated January 4, 1933, refusing to issue a 
commission for the examination of certain 
witnesses residing in England. ‘I'he other 
prays for transfer of the case to some 
other Court. The latter is based prin- 
cipally on the allegation that the order 
of the learned Subordinate Judge, dated 
January 4, 1933, excluding important 
evidence, is one which, if persisted 
in, is not likely to result in a fair trial of 
the suit before him. 


It appears that the suit was instituted 
on February 20, 1932. For reasons which 
it is not necessary to mention, issues were 
not framed till December 15, 1932. on 
which date the learned Judge recordeed an 
order that the parties should apply for 
issue of commissions for examination of 
witnesses by January 4, 1933. The plain: 
tif applicant applied on that date for 
commissions being issued for examination 
of seven witnesses, three of whom were to 
examined in India. As to these the 
learned Subordinate Judge granted the 
application. The remaining four nom- 
bered in the application as 2, 3, 4 und 
ð, were sald to be residing in England. 
Nos. 4 and 5 are two of the plaintiffs in 
suit. The learned Subordinate J udge 
rejected the application for the examina- 
tion of the aforesaid four \.itnesses on 
commission. His reasons for the refusal 
of the plaintiff's application are contained 
in the following passage: 

“This case was started in February 1932, and now 
a year later application ig being made for the 
examination of the plaintiffs themselves on commis- 
sion. This is an extraordinary state of things 
During the course of one year the plaintiffs should 
have realized what their case was, what 
were to’ prove and how they were to 
prove it. Now for them to apply for commis- 
sion for their own evidence in a country go 
far away as England,, after all this lapse of time. 
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is not a reasonable request, and Iam not prepared © 
to grant it,” 
The learned Subordinate Judge seems 

to have been of opinion that the plaintiffs - 
should have applied for commission for 
the examination of two of themselves after 
the institution of the suit and before the 
settlement of issues. In cases which are’ 
ordinarily fixed for final disposal the plaint- 
iff may be expected to adopt the course 

insisted on by the learned Subordinate 

Judge; but in a case of this nature it is 
difficult for any ofthe parties to examine 

important witnesses like the parties them- - 

selves before all the pleadings in the case - 

have been crystallized. As already stated, ` 
the case was fixed for settlement of issues 
on December 17, 1932. It was not un- . 
reasonable for the parties to assume that 
statements in pleading might be recorded ` 
before, or at the time when, the issues 
were framed, which might appreciably 
affect the pleadings previously filed. Again, 
parties are at liberty to produce the doc- 
umentary evidence, at any rate, up to the 
date of issues. It may be necessary for 
a party, if he gives his own evidence, to 
make statements about his own documents 
or those produced by his adversary. If 
he is to give evidence before all the.docu- 
mentary evidence is before the Court,. 
he may find it necessary to re-enter the 
witness box and to depose in reference 
to documentary evidence which was not- 
before the Court when he previously gave 
evidence. Asa general rule, therefore, the 
plaintiff is within his rights if he refrains 
from giving his evidence, assuming it is 
otherwise possible for him todo so, ‘before 
the settlement of issues and the produc- 
tion of all the documentary evidence. We 
do not think that the order of the learned 
Judge refusing to issue a commission for 
the examination of the plaintiffs on the 
ground already mentioned is just and 
reasonable. The order has not made it 
clear that the one year which elapsed be- 
fore the settlement of issues was wasted 
and that that length of time was notne- 
cessary for interlocutory proceedings 
which took place in the interval. In any 
case, there is no insinuation that the plaint- 
iffs were responsible for the long time which 
elapsed before the issues were settled. 


According to the statement. of the plain- 
tiff's Counsel, witness NO. 2. was to produce 
the original of the letter and.to prove it.” In 
view, however, of the readinesa of the defen- 
dant’s Counsel to admit the copy of the 
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letter, the learned Judge refused to issue a 
commission for his evidence. 

Witness No. 3 mentioned in the plaintiff's 
application isa Company. According to the 
application they expect their witness No.3 
to produce certain letters and to give evi- 
dence. Their Counsel wasnot able to give 
any particulars of either the letters or the 
evidence which any officer of the Company 
is likely to produce or give as the case may 
be. It appears that one of the plaintiffs 
(Mr. Covil) is included in the expression 
“Messrs. Whithers & Co.” mentioned as 


No. 3 of the application. Mr. Covil is separ- ' 


ately entered as No. 4. The learned Sub- 
ordinate Judge could have directed the 
plaintifs to name the individual, as 
distinguished from a Company, whose evi- 
dence was desired to be taken. 
also have insisted on the letters which were 
to be - produced being specified. He, 
however, proceeded on the ground that as 
Mr. Covil, who is one of the partners in the 
firm, is a plaintiff, the application for com- 
mission should have been made much earlier. 
In other words, one of the grounds on which 
he refused to issue a commission for the 
examination of No.3 is the same as inthe 
case of the plaintiff, He proceeds to give an 
additional reason, namely, that the plain- 


tiff’s Counsel was not in a position to furnish ` 


information regarding the nature of the 
evidence to be given by No. 8. The learned 
Judge concludes: “In the circumstances it is 
im possible to know its utility.” It is very 
difficult tosay that the learned Subordinate 
Judge took an° unreasonable view as 
regards No. 3 apart from what may be said 
regarding Mr. Covil. 

We think that the order -of the learned 
Subordinate Judge, in so far as he refused 
to issue a commission for the examination 
of the plaintiffs was not justified, in the 
circumstances of thecase. The question is 
whether this Court can interfere in re- 
vision with the aforesaid order. The 
learned Subordinate Judge had jurisdiction 
to dispose of the application for examination 
of witnesses on commission. His order 
cannot be said.to be without jurisdiction, 
nor can the learned Judge be considered 
to have failed to exercise a jurisdiction 
vested in him by law, orto have exercised 
it illegally or with material irregularity 
only because he took an erroneous view on 
a question arising in the case. An inter- 
locutory order like the one in question cannot 
be said to amount to “decision " of the case 
within the meaning of s 115, Civil 
Procedure Code. An additional ground 
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on which this application for revision should | 
be rejected is that there is yet time for the 
learned Subordinate Judge to rectify any 
errors which might have crept into his prə- 
ceedings. We have no doubt he will give 
due weight to the consideration that it is 
better to allow a case to take a little longer 
time than to run the risk of a remand hy the 
Appellate Court. In this view we think the 
application for revision should be rejected. 

The ground on which the application for 
transfer of the case is based is much the same. 
All that can be saidis that the learned 
Subordinate Judge took an erroneous view 
in disposing of a certain application. There 
is nothing to suggest any bias in his mind 
for or against any party. Indeed the plain- 
tiffs themselves have not made any such 
suggestion. Their object in moving this 
Court fora transfer seems to be to obtain 


expression of this Court's opinion 
on the question whether com- 
mission should be issued forthe exami- 


nation of the witnesses. 
Inthe view of the case we have taken, 


wedismiss both the applications with 
costs. a a 
N. Applications dismissed. 


LE el SA 


PATNA HIGH COURT 

Appeal from Appellate Decree No. 1624 

of 1931 

November 22, 1934 
CourRTNEY-TERRELL, ©. J. AND AGARWALA,J. . 
SAHEB LAL BHAGAT AND OTAERS 
—D#FENDANTS—APPELLANTS 
Versus 
MUHAMMAD ISHAQUE AND OTAERS— 
PLAINTIFFS —RESPONDENTS 

Consent decree—Nature of—Whether can be set 
aside on ground of fraudor gross mistake—Money 
paid under such decree —When can be recovered — Civil 
Procedure Code (Act V of 1908), s 11~—Party having 
different remedies—Success in one proceeding—Other 
remedies, if can be pursued — Hquity—HEquitable 
relief obtainable only when party behaves in equitable 
manner. 

A consent decree is like any other contract and 
such a contract may be set aside on the ground , 
that its execution has been obtained by fraud or 
gross mistake notwithstanding that the contract has 
received judicial sanction in the form of a decree. 
Moreover, when a decree is rectified on the ground of 
mistake, the money paid under such a decree is also 
recoverable and the proceedings by way of execution 
of the decree (more especially when they have been | 
taken by the party who benefited by such gross 
mistake) can be set aside, though ordinarily money 


paid in obedience to a legal process is irrecoverable, 
. Gross mistake is similar in its effect to fraud or un- 


conscionable dealing. Sreenath Dasv. Ghanashyam 
Naik (2) referred to, Gaird v. Moss (3), distinguished. 
Wilding v. Sanderson (4), relied on. |p. 395, col, 2.] 
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Although ordinarily it isnot open to a litigant to 
ave recourse to two different proceedings for enforce- 
ment of his right, there are cases in which different 
concurrent remedies may be pursued without trench- 
ing upon the ruleof regs judicata or the doctrine of 
election of remedies ; this is, however, subject to the 
restriction that, if the party aggrieved is successful 
in one proceeding, the judgmentabsorbs all his other 
judicial remedies. Gulab Kuer v. Badshah Bahadur 
(1), relied on. [p, 395, col. 1] 
A plaintiff is, however, not entitled to equitable 
relief unless he is prepared to behave in an equitable 
manner himself, [p. 396, col. 1.] 


=A. from a decision of the District Judge, 
of Bhagalpur, dated September 9, 1931, 
confirming that of the Munsif of Banka, 
dated December 23, 1930. 

Messrs. A.B. Mukherjee and S. N. 
Banerjee, for the Appellants. 

Mr, Murari Prasad, for 
ents, 

Courtney-Terrell, C. J.—The case out 
of which this second appeal arises is of a 
peculiar nature and the decision has given 


the Respond- 


us some anxiety. The facts are as 
follows:— 
The defendants Ist party had on 


December 20, 1926, brought a mortgage 
suit claiming Rs. 632 together with interest 
against all the defendants in that suit 
including the present plaintiffs and the 
defendants second party. A settlement was 
arrived at and a petition of compromise was 
filed. The terms of the compromise 
{which was the subject of a preliminary 
decree dated December 23) were that there 
should be a decree against the persons 
who are now défendants second party, 
for Rs. 300 to be paid within a period of 
five months and that “‘if the entire decree 
money” should not be paid within the 
stipulated period there should be a mort- 
gage decree against all the defendants and 
that the plaintiff (now defendants first 
party) would be at liberty to apply for a 
final decree and to realise “the entire 
decree money” by sale of the mortgaged 
property. Notice was given tothe defend- 
ants parties in the suit for the prepara- 
tion of a final decree which was duly 
passed on December 22, 1927. Some one, 
and it is not clear who, seems to have 
brought to the notice of the Munsif 
the wording of the preliminary decree, 
intimating that in the event of default 
in the payment of Rs. 300 within five 
months it was not clear for what sum 
the decree would be passed against all 
the defendants in the suit. It appears 
that the preliminary decree was amended 
by the insertion of Rs. 778-12-9 as the 
amount of the decree which was payable 
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by ali the defendants. The final decree 
was drawn up on the same lines on 
January 11, 1928. The Munsif on his own 
motion and without notice to the defend- 
ant parties on January 9, 1928, made an 
order as follows: — 

“It has been brought to my notice that in the 
preliminary decree there is an omission as the 
amount of claim and cost to be paid in the event 
of default in payment of Rs. 200 on May 23,1927, 
isnot stated, Let the preliminary decree be 
amended.” 


The said sum of Rs, 778-12-9 was the 
full amount claimed by the plaintiffs in 
the suit. The lower Oourts held, and we 
agree with them, that the parties intended 
and the vernacular used in the compromise 
petition and in the original preliminary 


. decree meant, thatin the event of failure 


to pay the stipulated sum of Rs. 300 
that sum and no other sbould þe re- 
coverable against all the parties tothe 
suit. In other words failure to pay within 
the stipulated period would result in 
an extended field for the recovery of the 
sum of Rs. 300 and not an increase of the 
pecuniary liability. The Munsif was 
moved by the present plaintiffs to rescind 
his order of amendment but refused, and 
on revision,a Judge of the High Court 
sitting singly held that asthe Munsif had 
jurisdiction, the decision could not be 
attacked. In our opinion this decision 
was erroneous and unfortunate but the 
Rs. 360 not having been paid the mort- 
gaged property was put up forsale and 
purchased by the decree-holder on Octo- 
ber 12, 1928. The plaintiffs had filed an 
objection under s. 47 of the Civil Procedure 
Code but this also was rejected and 
rightly. so because the execution Court 
had no power to go behind the decree. 
The present plaintiffs did not exercise 
their undoubted right of appeal, from the 
final decree but on December 23, 1929, 
began this suit, asserting that the order 
for amendment was erronéous and a 
gross mistake of the Court which had no 
power to amend the.terms of the com- 
promise decree and claiming therefore, that 
the decree should be rectified and that 
the sale and delivery of possession in 


execution should be set aside. In the 
alternative they claimei a decree for 
Rs. 520 odl and damages. They also 


alleged that the amendment of the decree 
had been obtained by fraud.on tha part 
ofthe defendant first party. The Munsif 


held that the plaintiffs had failed.to prove ~*~” 


any fraud on the part of any one in the 


preparation af the amended preliminary . 


wi 


“that the Munsif had 
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decree or of the final decree and that 
the amendment was merely the result of 
a gross mistake only. With the finding 
that there had been no fraud, the Bub- 
ordinate Judge has not interfered, although 
he has not expressly affirmed it. The 
finding therefore, stands. 

It is contended on behalf of the defend- 

ant that the Court had no jurisdiction 
to set aside the decree so amended and 
further that as there had been no appeal 
from the final decree the question of the 
validity of the amendment must be 
taken as res judicata and that the suit 
was barred. 
_ In so far ns the question of res judicata 
is concerned it is clear that the consent 
decree as originally drawn up was not 
arrived at after a procedingin which 
the defendants either raised or might 
have raised the contention that the decree 
should be for Rs. 300 only and not for 
Rs. 778, The amendment was made 
after the decree had been passed and 
the validity of the decree for Rs. 778 
was not the subject of decision in the 
presence of the plaintiffs. I would ac- 
cordingly hold, in agreement with the 
lower Courts, that the defence of res judicata 
fails. Moreover, the fact thit the plaintiffs 
petitioned unsuccessfully for revision of 
the order of amendment does not con- 
stitute res judicata within the meaning 
of s. 11 of the Civil Procedure Code, 
because the learned Judge in revision 
rejected the application on the ground 
| l not exceeded his 
jurisdiction and not on the merits ofthe 
real question. 

In Gulab Koer v. Badshah Bahadur (1) 
Mookerjee, J., said 

“The fact, therefore, that the plaintiff has failed 
in the application for review is not a sufficient 
ground to debar her from the prosecution of her 
remedy by a regular suit, As we have previously 
geen, the order upon the application for review of 
judgment does not operate as res judicata under 
of 1882, nor does the applica- 
tion for review bar the present suit on the 
principle of election of remedies as there is no 
inconsistency between ihe remedies by way of 
review and by way ofafresh action. This concluson 
is consistent with the well recognized principle that, 
although ordinarilyitis not opento a litigant to 
have recourse to two different proceedings for 
enforcement of his right, there are cases in which 
different concurrent remedies may be pursued without 
trenching upon the rule of res judicata or the 
doctrine of election of remedies; this is, however, 
subject to the restriction that, if the party aggrieved 
is successful in one proceeding, the judgment 
absorbs all his other judicial remedies ™ 

These observations -apply. just as much 


}) 2 Ind, Cas, 129; 10 OL 420, 
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to the contention that the suit is barred 
by reason of the plaintiff's neglect to appeal 
from the final decree as amended, as it 
does to the contention based upon the 
previous attempt to set aside the amend- 
ment in revision and there has not been 
in either case any election between incon- 
sistent remedies, 

It is clear that aconsent decree is like 
any other contract and that such a con- 
tract may be set aside on the ground that 
its execution has been obtained by fraud 
or gross mistake notwithstanding that the 
contract has received judicial sanction 
in the form of adecree. Moreover, when 
a decree is rectified on the ground of 
mistake, the money paid under such a 
decree is also recoverable and the pro- 
ceedings by way of execution of the decree 
(more especially when they have been taken 
by the party who benefitted by such gross 
mistake) can be set aside though ordinarily 
money paid in obedience to a legal process 
is irrecoverable. Gross mistake is similar 
in its effect to fraud or unconscionable 
dealing. These principles are amply de- 
monstrated by the decision of this Court 
in Sreenath Dass v. Ghanashyam Naik (2%. 
It has been argued that in this case the 
contract had been carried out and the 
money payable under the amended decree 
had been paid and reference was made 
to the case of Gaird v. Moss (3). But in 
that case an attempt was made to get 
back the money paid under a judgment 
which was not impeached and which was 
right upon the materials before the Court. 
In my opinion that case has no application. 

The trae principles are to ba found in 
the decision of the Court of appeal in 
Wilding v. Sanderson (4). In that case an 
order had been made by consent based 
upon and intended to carry out an agree- 
ment come to between the parties. One 
of the parties sought in the Courts for 
a particular construction of the agreement 
but the decision was against him. He 
then sued to set aside the contract on the 
ground of mistake in the drawing up of 
the order and it was held that he was 
entitled to succeed in his suit. 

In our opinion it is not open to the defend- 
ant lst party to take advantage of the 
decree which was passed as a result of the 
‘gross mistake of the Munsif. Nor is he 
entitled to rely upon his purchase at the 


(2) 46 Ind. Cas. 534; 3 P L J 465, 

(3) (1886) 33 OL. D 22. 

(4° (1807,2 Oh. D53t; 66 LJ Ob. 684; 77 L T 57; 
45 WR 675. 
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auction sale made in pursuance of that 
decree, 

The judgment of the lower Court ar 
correct and this appeal should be dismiss- 
ed with costs. 

A plaintiff is, however, not entitled to 
equitable relief unless he is prepared to 
behave in an equitable manner himself. 
The decrees: of the lower Court will, there- 
fore, be varied to this extent, the sale will 
not be set aside. unless the respondents 
pay to the appellants on or before the 
December 22, 1934, the amount of the mort- 
gage decree as it stood before amendment 
together with the bond rate of interest 
. up toJune 9, 1928, and thereafter at the 
rate of six per cent. to the date of pay- 
ment. The appellants will pay the costs 
of this appeal. 

Agarwala, J.—I agree. 


N, Decree varied. 


PATNA HIGH COURT 
Civil Appeal No. 503 of 1830 
February 2, 19338 
Wort, J. 
MUHAMMAD NAZIM KHAN AND 

OTHERS —APPELLANTS 
VETSUS 
RAMJIWAN SAHU AND OTHERS— 
RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), s. 148— 
Decree partly for assigned rent and partly for rent 
for period during which plaintiff was landlord— 
Whether a rent decree — Civil Procedure Code (Act 
V of 1908), O. 1,7. 10 —Non-joinder of necessary 
parties—Fraud---Objection by parties to third person 
joining in action—Whether evidence of fraud— 
Arbitrators lightly discarding decistonin former suit 
—Whether evidence of fraud against arbitrators. 

The decree in 8 suit partly for assigned rent and 
partly for rent for the period during which the 
plaintiff was the landlord, is a rent decree, Forbes 
yv. Maharaj Bahadur Singh (1), Srish Chunder Bose 
v. Nachim Kazi (2), relied on 

Although the Civil Procedure Code following the 
rules of the Judicature Act, has stated that an action 
shall not be defeated by the non-joinder of parties, 
and gives the Court wide powers of adding neces- 
sary parties, yet if necessary parties are not joined 
the action cannot proceed. 

The fact that the two parties to an action objected 
to a third person being joined in their action is no 
evidence of fraud against those parties. The fact 
that arbitrators lightly discarded the decision in a 
previous auit and did not act om it may be wrong 
in law but is no evidence of fraud against the 
arbitrators themselves. 


A. from Appellate decree of the Sub- 
‘Judge, Muzaffarpur, dated January 29, 


1930, 
Mr, S. K. Mitter, for the Appellants, 
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Messrs, A. B. Mukherji and Harihar 
Prasad Sinha, for the Respondents. 


Judgment.—This is an appeal from the 
decision of the Subordinate Judge of 
Muzaffarpur after remand by this Court. It 
is necessary to notice what the claim was 
in the first place. The first relief claimed 
by the plaintifis in their plaint was, 

“that the land in suit was the khas land of the 
plaintiffs by purchase at auction and that the 
said Hira Raut was only the benamidar of the 
plaintiffs and that no right wasor could be acquired 
in respect of the property in suit by virtue of the 
decree, dated January 26, 1925, in Suit No. 78 of 1924, 
which is entirely fraudulent, collusive and illegal.” 

The facts are these. In 1917 an ex parte 
decree was obtained by the landlord with 
regard to the holding in dispute. The 
holding was put up for sale and one Hira 
Raut purchased it at the execution sale 
on September 19, 1917. It was that Hira 
Raut who is claimed by the plaintiff to 
have been his benamidar. Prior to that — 
in fact on June 7, 1905— one Sabab Khan 
purchased the holding from the tenants 
and the case has always been, at any rate 
that of the landlord, that the holding was a 
non-transferable holding and therefore 
Sabab Khan was not entitled to be re- 
corded as tenant. In 1917 Sabab Khan 
brought a suit claiming a declaration as to 
his title and possession as tenant. He 
made in that suit the landlord and Hira 
Raut, the purchaser in the execution case, 
defendants. The case proceeded through the 
Courts up to the High Court and was dis- 
missed. Then 
Khan brought an action against Hira’ 
Raut. Exactly what the relief claimed was, 
is not disclosed in this case. During the 
course of the action the matter was referred 
to arbitration and an award was even- 
tually made by the arbitrators in favour. 
of the contesting defendants, the present 
appellants, that is to-say, in favour of the 
plaintiffs in that action, the heirs of Sabab ` 
Khan. 
as a result of this award which was made: 
a record of Court. 


Now this action was brought claiming the 
relief which I have stated. When the 
matter came up to this Court on appeal. 
for the first time, my brothers Fazl Ali, 
and Rowland, JJ., decided two questions, 
one that Hira Raut was not a necessary ` 
party to this action, and secondly, that the 
action was not: barred by reason of s. 66, 
Oivil Procedure Code. So far as the second 
question is concerned it seems to me, if I 
may say so with respect to the learned 


i 


™ 


in 1924 the heirs Sabab” a 


Delivery of possession was taken, - 
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Judges, that their decision was right as 
s. 66 speaks only of actions against persons 
claiming a title under a purchase certified 
by the Court, in other words, in this case 
against Hira Raut. But had the matter 
been open to me, I would come to the con- 
clusion that there ure difficulties in the 
way of the plaintiff which would be in- 
superable. One of these difficulties relates 
to another point which was decided by 
this Court on the last occasion and that 
was that Hira Raut was not a necessary 
‘party. It is difficult to appreciate that 
decision on the basis at any rate of the 
argument which has been addressed to me, 
because, as I have already stated, one of 
the main reliefs claimed was that Hira 
Raut was not the purchaser but that he was 
merely the benamidar of the plaintiff. It 
ig true that the Civil Procedure Code, fol- 
‘lowing the rules of the Judicature Act, 
has stated that an action shall not be 
defeated by the non-joinder of parties, and 
gives the Court wide powers of adding ne- 
cessary parties. It must be equally clear 
that if necessary parties are not joined, 
which in this case in my judgment in- 
cludes Hira Raut, the action cannot pro- 
ceed. But I am precluded from deciding 
that point because it has already been 
` decided by two learned Judges of this 
Court in this very appeal. I, therefore, have 
to deal with the case as it comes before 
me. 


Two questions have been argued. The 
‘learned Judge in the Court below has 
decided that the action which eventually 
resulted in an award by the arbitrators, 
that is to say, the action of 1924 was 
fraudulent and collusive. He has also 
decided that the execution by reason of 
which Hira Raut, the benamidar of the 
plaintiff, purchased, was an execution in 
arent suit in which there had been a rent 
decree. Mr. Mukherji contends that that 
decisicn is right. Mr. Mitter on the other 
hand contends on certain authorities that 
it was nota rent decree and for this rea- 
son that the claim for rent was for the 
years 1320 to 1623 and part of those 
‘years were the years during which the 
landlord then suing was not the 
landlord, in other words, his claim in the 
rent suit was partly for assigned rent 
and partly for rent during the period in 
which he was the landlord. It is contend- 
ed, therefore, that that claim being a mixed 
claim prevents it being a rent decree. Mr, 
Mukherji relies upon the case of Forbes 


w 
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v. Maharaj Bahadur Singh (1) at p. 939* 
where Mr. Ameer Ali delivering the opinion 
of the Judicial Committee of the Privy 
Council puts the question as to who 
would be entitled to bring a tenure to sale 
in the case of an ex-landlord and the pre- 
sent landlord, both obtaining decrees fo: 
their respective arrears. Mr. Ameer Ali 
states that, that admits of only one answer 
and that answer must be, the present land- 
lord. It is contended, therefore, by Mr. 
Mukherji on behalf of the respondents that 
the only question to be ascertained in de- 
termining whether a decree is a rent decree 
or not is whether the landlord was the 
landlord at the time of the bringing of the 
action, and relies upon the authority to 
which I have referred. The case is not 
without difficulty, and, in my judgment, I 
come to the conclusion that the argument 
of Mr. Mukherji is rightin this respect. 
It is clear that the landlord obtaining a 
decree for rent during the period during 
which he was the landlord would be en- 
titled toa rent decree which would be a 
charge upon the property. Is he any less 
entitled by reason of the fact that he adds 
to that sum items which are from one point 
of view not strictly rent, that is to say, 
arrears of rent, the recovery of which had 
been assigned tohim? That this assigned 
rent itself ie rent, has been decided by 
the case of Srish Chunder Bose v. Nachim 
Kazi (2), a decision of a Full Bench of the 
Calcutta High Court. Iam, therefore, dis- 
posed to hold that it was a rent decree and 
affirm the judgment of the learned Sub- 
ordinate Judge in that respect. 

But there remains one other and more im- 
portant question and that is, whether the 
learned Subordinate Judge has rightly 
decided that the action of 1924 was frau- 
dulent. It is perfectly and abundantly 
clear that whatever the claim was in the 
action of 1917 or the claim in the action of 
1924, if the proceedings arising out of the 
action of 1924 stand, it disposes of the 
rights between the parties. What happen- 
ed was this, As I have already indicated, 
an action was brought by the heirs of 
Sabab Khan against Hira Raut, and the 
claim which was then made was in sub- 
stance the same that was made in the 
action brought in the year 1917 but of that 
there appears to be no evidence on the 

(1) 23 Ind. Cas, €32; AIR1914P O 111,411 A 
91; 41 © 926;180 W N 747; (1914) M W N 397; 15 
M L T 380; 12 A LJ 653; 27M LJ4;1 L W 1059; 


25 OL J 434 (P. 0). 
(2) 27 © 827:4 O W N 357. 


“*Page of 41 0.~ [Ed,] 
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record, but [am assuming it to be so at 
the moment. The parties to that action had 
agreed to refer their disputes to arbi- 
tration; and the first thing which is 
abundantly clear is this that the heirs 
of Sabab Khan and Hira Raut were at 
arm’s length and, therefore, their interests 
were diametrically opposed. Sabab Khan 
had purchased the holding in dispute 
-from the original tenants and Hira Raut 
had purchased at the auction sale. If 
the title of one was upheld, the title of 
the other had to go; that is clear. If 
Hira Raut’s title was upheld, then any 
rights which the heirs of Sabab Khan, 
who was the purchaser from the tenants had, 
had to go. 

In that state of affairs they referred 
their disputes to arbitration. It was 
open to them to do so, and it was open 
to them to allow the arbitrators to come 
to any conclusion they thought fit in 
the circumstances in such an arbitration 
as regards the rights of the respective 
parties. The question of whether the 
matter was res judicata could have been 
raised, it is, true, by Hira Raut. The 
learned Judge has come to the conclusion 
that the action owas fraudulent and 
collusive on this ground. At first Hira 
Raut and the plaintiffs in the action of 
1924 strenuously objected to the joinder 
of the present plaintiff whose benamidar 
this Hira Raut was supposed to be,in 
that action and the learned Judge refers 
to Ex. 41 which was the judgment re- 
jecting the petition for intervention to 
show that the Court rejected it on the 
express understanding that the decision 
in that suif would not prejudicially affect 
the present plaintiffs in any way. 

The learned Judge is in error in 
making this statement. I have read 
Ex. 41 and it is clear that all that hap- 
pened was that the learned Judge 
appears to have been of the opinion that 
because the plaintif was not joined, his 
rights could not be affected, but I am 
not basing my decisionon that ground. 
I am assuming that the learned Judge 
has stated and correctly stated the effect 
of Ex. 41,and that may be a decision on 
the facts with which I am bound. But 
the fact that the learned Judge has 
stated that the decision in that action 
could not bind the plaintiff, is no evi- 
dence of fraud or collusion on the part 
of the heirs of Sabab Khan and Hira 
Raut. Nor is it evidence of fraud or 
collusion that the plaintiff and defen- 
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dants in that action strenuously objected 
to the present plaintiff being joined in 
the suit. Hira Raut was no doubt ob- 
jecting because he was claiming to be 
purchaser whereas the plaintiff was saying 
that Hira Raut was merely a  benami- 
dar. The plaintiffs who were at arm’s 
length as regards Hira Raut were 
objecting no doubt for some reasonable 
cause because they did not want any 
other person coming into the action and 
complicating it. Shortly the fact that 
the two parties toan action objected toa 
third person being joined in their action 
is no evidence of fraud against those 
parties. 

Then the learned Judge has stated 
that Hira Raut had agreed easily to 
refer the case to arbitration, but there 
isno evidence of that and if there were, 
it cannot be evidence of fraud, and 
eventually he, Hira Raut, accepted the 
award, foregoing his Jegal rights. It is 
difficult to follow the reasoning of the 
learned Judge. It seems to appear from 
his statement that unless a party resists 
every possible order and questions every 
possible judgment, and, as in this case, 
attacks the award, he must of necessity 
be fraudulent or that must be evidence 
of collusion. Then again the learned 
Judge seems to state that the arbitrators 
lightly discarded the effect of the deci- 
sion in the former suit. They may have 
been wrong in law but the fact that 
they assumed to have lightly discarded 
the decision in the previous case and 
not acted on it, is no evidence of fraud 
against the arbitrators themselves. 

1 have no hesitation in saying that, on 
the statement of the learned Judge 
and on the statement of the trial Court, 
there is not a jot or tittle of evidence of 
anything for the determination of the 
question of fraud against the parties to 
the action of 1924: nor, in my judgment, 
is there any evidence of collusion. But 
assuming that there was collusion, itis 
not sufficient to set aside the judgment 
in that case. In those circumstances 
I can come to no other conclusion than 
that the decision of the learned Sub- 
ordinate Judge on what is numbered 
Issue No. 7 in thecaseiserroneous. There 
is no evidence either of fraud or collu- 
sion, and if there were any evidence of 
collusion, it was insufficient to enable the 
plaintiffs in the present case to ask to 
have the award and decree in the action 
of 1924 set aside. In those circumstanceg 


~ 


the learned 
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it seems- to me that the decisionof 


Subordinate Judge was 
erroneous, and therefore, this appeal must 
be allowed with costs. 


N, Appeal allowed. 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 899 
of 1932 
November 22,1934 
MUHAMMAD Noor, J. 
BUX JAGADAMBA PRASAD— PLAINTIFF 
—APPELLANT 
VETSUS 
MAHANANDA OJHA—DEFENDANT— 


. RESPONDENT 

Chota Nagpur Tenancy Act (VI of 1908), 8. 5— 
Question, whether tenant is raiyat or tenure-holder 
Testis to determine—Fixity of rent,if a criterion 
— Purpose for which land is let must be looked into— 
Held, on construction of terms, that tenant was 
tenure-holder and not raiyat—Attendant circumstances, 
if can be looked into—Presumption on basis of area, 
if arises—Patta granting all rights except right to 
receive rent payable to supertor landlord— Grantee, 
if a tenureholder within s. 5. 

The question whetheratenant is a ratyatora 
tenure-holder ultimately depends upon the question 
of facts andthe Court must look to the attendant 
circumstances and no importance can be attach- 
ed tothe mere formof the kabuliyator to the use 
in it of the word ‘cultivator.’ Oourts are free to 
discover by ordinary means the purpose for which 
the right of tenancy was originally acquired. It may 
discover iffor example by the construction ofa 
kabuliyat or a patta. Inthe absence of evidence of 
that kind it maydiscover it by investigation of all 
the relevant circumstances. But the purpose which 
is the subject-matter of the inquiry is the purpose 
of the lessor and the lessee to use the English phrase, 
in the letting in question. Onehas to see whether 
their common purpose in respect of this land was 
that the land should be held for collecting rents and 
so forth or for cultivation by the tenant himself. 
Fixity of rent is no criterion for a determination of 
the point'ab issue, for a raiyati holding may be held 
at a fixed rent equally with a tenure. There is 
nothing inthe Ohota Nagpur Tenancy Act which is 
inconsistent with there being a raiyat at fixed rate, 
though this class of raiyat is not mentioned in the 
Act. Butsucha ratyat will be an occupancy raiyat 
with allits incidents, rights and liabilities and will 
not have the special rights given toa raiyat at fixed 
rate under the Bengal Tenancy Act, under which 
a a stands in a class by itself. [p. 400, 
COl, os x 

The words used were “bazariey khud kasht khwah 
basabil digar jis sabil se munasib samjhen mahasil 
paidawar se mokarrari mazkur ka be tasaruf khudaha 
dar laya karen, ete.” meaning that either by cultivating 
themselves or by any other means by whatever 
method they like they may enjoy the produce of the 
mokarrart property, etc., ete: 

Held, that the Courts were perfectly right to look 
tothe attendant circumstances to judge of the 
purpose for which the lease was acquired and to 
determine the status of the defendant and that the 
lease was nota raiyatilease and thelessees were not 
raiyats but tenure-holders. Debendra Nath Das v. 
Bibudhendra Mansingh Bhramarbar Roy (2) and Bai- 
kuntha Gorain v. Ganga Prasad (3), relied on, 
[p. 400, col. 2,] 
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In cases under the Chota Nagpur Tenancy Act, 
no presumption arises on the basis of area, 

Where a patta grants all the rights inthe land 
except the right to receive the rent payable to the 
superior landlord, the grantee is 4 tenure-holder 
within the meaning of s 5 of the Chota Nagpur 
Tenancy Act. Baikuntha Gorain v. Ganga Prasad 


3\,applied. [p. 401, col 2.] 
Appeal ee a decision of the Addi- 
tional Subordinate Judge, Hazaribagh, 
dated January 14, 1932, reversing that 
of the Munsif of Hazaribagh, dated July 
29, 1931. 

Messrs. S. M. Mullick and N. N, Roy, for 
the Appellant. 

Mr. B.C. De, for the Respondent. 


Judgment.—This appeal arises out 
of a suit instituted by the plaintiff ap- 
pellant unders. 16 (Act VIII of 1865 B.C.) 
read with s. 208 of the Chota Nagpur 
Tenancy Act to annul an incumbrance. 
Lat Bagiari comprising of seven villages 
was a digwari tenure under the Ramgarh 
estate and was sold for arrears of rent 
and cess under s. 208 ofthe Chota Nagpur 
Tenancy Act. Ram Bahadur Ram Narain 
Lal purchased it and then sold itto one 
Durga Prasad Bhagat, who in his turn sold 
half of it to Gajadhar Lal Sah and Nand- 
kishore Prasad. Later on, the plaintiff 
acquired the entire Lat from Durga Prasad 
Bhagat, Gajadhar Lal Sah and Nandkishore 
Prasad. One of the villages in the Lat 
was Tilaiya, which was held by one 
Bomali Singh as khorposhdar. He granted 
an istimararit mokarrart of 4°47 acres of 
land to the defendants under a deed, dated 
March 20, 1918, on taking Rs. 580 as 
salami. The plaintiff instituted the present 
suit for the avoidance of this wstimarari 
mokarrari. The defence was that the right 
created by the deed was an occupancy 
right and protected under s. 208 of the 
Chota Nagpur Tenancy Act. 

The first Court held that the defendants 
were tenure-holders and, therefore, it gave 
the plaintiff a decree with mesne profits, 
On appeal the learned Subordinate Judge 
has held that the defendants were occu- 
pancy raiyats and, therefore, not liable to 
be ejected. The plaintiff has preferred 
this second appeal. 

The only question involved is the status 
of the defendants, namely, whether they 
were tenure-holders or ratyats. 

Though the learned Subordinate Judge 
has laid down the law correctly, he has, 
in my opinion, wrogly applied it. Relying 
upon some decisions, all of which need 
not be discussed, he has rightly held 


that 
“the question whether a tenant is a raiyat or 4 
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tenure-holder ultimately depends upon the ques- 
tion of facts and the Court must look to the 
attendant circumstances and that no importance 
can be attached to the mere form of the kabuliyat 
or to the use in it of the word ‘cultivator. 


He has referred to an observation of 
Rankin, C.J. in Hari Mohan Mondal v. 
Gour Mohan Sarkar (1), to the effect that 
the Courts are free to discover by ordinary 
means the purpose for which the right of 
tenancy was originally acquired. It may 
discover it, for example, by the construc- 
tion of a kabuliyat or a patta. In the 
absence of evidence of that kind it may 
discover it by investigation of all the 
relevant circumstances. But the purpose 
which is the subject-matter of the inquiry 
is the purpose of the lessor and.the lessee, 
to use the English phrase, in the letting 
in question. One has to see whether 
their common purpose in respect of this 
land was that the land should be held 
for collecting rents and so forth or for 
cultivation by the tenant himself. He is 
also, in my opinion, right in holding that 
fixity of rent is no criterion for a determin- 
ation of the point at issue for a raiyati 
holding may be held at a fixed rent 
equally with a tenure. He has unneces- 
sarily discussed the question whether a 
raiyat at a fixed rate is possible in Chota 
Nagpur. I agree with him that there is 
nothing in the Chota Nagpur Tenancy 
Act which is inconsistent with there being 
a raiyat at fixed rate though this class 
of raiyat is not mentioned in the Act. 
But such a raiyat will be an 
occupancy raiyat with all its incidents, 
rights and liabilities and will not have 
the special rights given fo a rayat at 
fixed rate under the Bengal Tenancy Act, 
where such a raiyat stands in a class 
by itself. The simple question before the 
learned Subordinate Judge was to con- 
strue the lease and if he found it not 
clear, then to consider the attendant 
circumstances. 

He has, however, erred in construing the 
lease and has not appreciated the decision 
of the Privy Council in- Debendra Nath 
Das v. Bibudhendra Mansingh Bhramarbar 
Roy (2). That was a suit by persons who 
claimed to be the under-ratyats for a 
declaration that the entry in the Record of 
Right that the defendants were razyats 

(1) 120 Ind Cas. 453; 56 O 1164 at p 1167; 33 O 
W N 564; Ind. Rul. (1930) Cal. 37; A I R 1930 Oal. 
ie 45 Ind. Cas.411; 45 O 805; 5PLW1;70LJ 
543; 22 O W N 674; 16 A L J 522; 23 M LT 384; 
(1918) M W N 379; 20 Bom. LR 743; 35 M L J 214; 
45 I A 67 (P O). 
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was wrong and that they were tenure- 
holders. In a suit under s. 106 of the 


Bengal Tenancy Act the defendants were 
held to be tenure-holders. This decision 
was upheld in appeal by the Special 
Judge, but was reversed by Richardson, J. 
sitting singly; but on appeal toa Division 
Bench the decisions of the Settlement 
Officer and the Special Judge were 
upheld and the plaintiff was the appellant 
before their Lordships of the Privy Council 
where the decision of the Division Bench 
was upheld. No doubt, that was a case 
under the Bengal Tenancy Act and there 
was a presumption that the tenant was 
tenure holder, and not a. raiyat, as the 
area involved was more than 200- bighas. 
The present case is under the -Chota 
Nagpur Tenancy Act where no presump- 
tion arisés on the basis of area. Their 
Lordships, however, based their decision. 
also on the construction of the lease. The 
learned Subordinate Judge is right. in 
thinking that the lease in question left 
the tenant free to use the land in any 


way he liked. The words are 

“bazariey khud kasht khwah basabil digar jis 
sabil se munasib samjhen mahasil paidawar se 
Wan mazkur ka be tasaruf khudaha -dar laya 
aren, etc.” z 


which means that either by cultivating 
themselves or by any other means by. 
whatever method they like they may enjoy 
the produce of the mokakrari property, 
ete., etc. The words are, as the learned 
Subordinate Judge has himself pointed 
out, similar to the terms of the lease 
which were before their Lordships in the case 
referred to above, and their Lordships 
held that on the terms it could not be 
said that the settlement was primarily 
for the purpose of bringing the land under 
cultivation by persona] agency himself or 
by hired servants, etc. Their Lordships 
did not say that the terms were equivocal. 
They definitely held with the High Court that 
the lands were taken for purposes other 
than that of personal and direct cultiva- 
tion as a raiyat. “The employment of 
the agency for the cultivation is left 
entirely to the option: to the lessee; 
the land was leased for cultivation, that 
is, for agricultural purposes, but the 
agency to beemployed is to be determined 
by the lessee; he has the power to establish 
raiyats or under lease it to other or 
cultivate it himself, if hecan. It cannot 
be said that the purpose is, primarily or 
otherwise, that the demised land should 
be cultivated by. his personal agency. At 
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the best, the leasé may be said to be 
equivocal. In their Lordships’ opinion, 
the High Court and the lower Courts were 
perfectly right to look to the attendant 
circumstances to Judge of the purpose 
for which the lease was acquired and to 
determine the status of the defendant. 
Apart from the facts appearing in the 
lease to which the learned Judges of the 
High Court have referred as indicating 
that the land was being taken for purposes 
other than that of personal and direct 
cultivation as a raiyat, there is the out- 
standing circumstance that the land was 
leased to a man of means who appears 
to be resident of another place for the 
purpose of reclamation and rendering fit 
for cultivation, the agency to be employed 
for carrying on the cultivation being left 
to his discretion. 

“Then there are other circumstances 
which have been entirely ignored by the 
learned Subordinate Judge. For instance, 
it is an out and out transfer of the land, 
the only reservation being the quit rent 
of Rs. 2 per annum, The lessor transfer- 
red all the interest in his Jand except 
the right to receive rent. Such a tenancy 
cannot be said to be a raiyati tenancy. 
One of the incidents of a raiyati tenancy 
is that if a raiyat dies intestate Jeaving 
no heir, the occupancy right comes to an 
end, It is impossible to hold that the 
tenancy in dispute is of that nature. In 
my Opinion, the tenancy is exactly similar 
to the one which was the subject-matter 
of a decision in this Court in Baikuntha 
Gorain v.Ganga Prasad, 70 Ind. Cas. 976 
(3). It was held in that case that where 
a patta grants all the rights in the land 
except the right to receive the rent payable 
to the superior landlord, the grantee is 
a tenure-holder within the meaning of 
s. b of the Chota Nagpur Tenancy Act. 


Mullick, J. said as follows :— 

“We have been taken through the whole of the 
patta which is in Bengali, and we agree with 
the view of the QOourts below that the patta 
grants something more than the mere right to 
cultivata, It grants all the rights save and except 
the right to receive the rent payable to the superior 
landlord, In my opinion, the grantee comes within 
the definition of the tenure-holder under s. Sof 
the Chote Nagpur Tenancy Act.” 

Exactly the same is the case here, 
The patta in unequivocal terms grants 
all the rights to the lessee except the 
right toreceiverent. Then the defendants 
are residents of another village. The 
learned Subordinate Judge has further 


erred in relying upon the fact that tho - 


(3) 70 Ind. Oas. 976. 
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defendants were cultivating the land 
theriselves. .This is not an attendant 
circumstance, In my opinion, the Privy 
Council decision and the decision of this 
Court referred to above clearly show that 
the lease was not a raiyati lease and the 
deféndants are nol raiyats but tenuré- 


holders. 

I would, therefore, allow this appeal 
with costs, set aside the decree of the 
lower Appellate Court and restore that 
of the trial Court. The appellant will 
get his costs of the Court of appeal 


below. 
N. Appeal allowed, 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 120 of 1929 
October 4, 1933 
SULAIMAN, C.J. AND Tuou, J. 


RAM NAYAK ~Derenpant—APPELLANT 
VETSUS 


Musammat RUP KALI AND OTAERS-—- 
PLAINTIFF AND DEFENDANTS 
— RESPONDENTS. 

Hindu Law—Widow —Legal necessity —Smali sum 
spent for re-building house fallen by floods—If a legal 
necessity — Alienation—Alience's duty — Mere dis- 
charge of prior mortgage—Burden to prove due 
inquiry as to necessity, if discharged —Recitals 
in deed, when sufficient to discharge burden—Ilusband's 
property mortgaged for her own debts—Reversioners, 
af bound. i a 

Spending a small sum in re-building a house which 
has fallen due to floods, and borrowing money for the 
purpose, by a Hindu widow is a legal necessity and is 
fully justified. 

The mere fact that the mortgage ia suit is a 
renewal ofa previous mortgage or mortgages would 
not be sufficient to discharge the burden on the 
alienee to prove due inquiry as to the necessity 
unless it isa case of an antecedent debt of a father, 
At the same time it would be very hard on 
a transferee if he is called upon to pursue the 
inquiry and go backto a long period when evidence 
as tothe existence of the necessity would have 
perished. If there issome recitalin the deed, then 
on the recital coupled with the fact of the long lapse 
of time and other circumstances, the Court may 
presume that necessity had existed. Niladri Sahu 
v. Chaturbhuj Das (1), explained. Chiranji Lal v, 
Bankey Lal (2), referred to, 

When a Hindu widow makes a mortgage of property 
in her possession in lieu of the debt professedly due 
from her, she is merely mortgaging herown life 
interest and therefore without any prejudice to the 
ultimate reversioners. 


F.C. A. from the decision of the Sub- 
Judge, Mirzapur, dated December 10, 1928. 

Mr. Shiva Prasad Sinha, for the Appel- 
lant. 

Messrs. N. Upadhiya and Anugrah 
Narain Sinha, for the Respondents. 

Judgment.—This is a defendant's 
appeal arising out of a suit for recovery 
of possession ofa half share in the estate 


402 z 


left by tke plaintiff's father, Ram Ratan. 
The plea that. the plaintiff is not the 
daughter of Ram Ratan has been disposed 
of by us in the connected appeal. The 
appellant was a mortgagee from the Hindu 
widow, Musammat Ram Kali, under a 
deed dated June 17, 1915. He pleaded 
that he was a bona fide transferee for 
value and was protected under s. 41, 
Transfer of Property Act. The plea of 
legal necessity was taken by him only by 
implication, but the other contesting de- 
fendants raised the question in anexpress 
form and an express issue was framed by 
the Court below at ihe trial on this ques- 
tion of legal necessity. The finding, how- 
ever, is against the mortgagee appellant. 
The mortgage-deed of 1915. was for 
Rs. J,600. It was recited therein that 
Musammat Ram Kali had stood in need 
of money for payment of rent tothe zamin- 
dar and for construction of a house. and 
that Rs.1,300 were required inorder to 
pay off a previous possessory mortgage-deed 
in favour of Sheo Chal Singh. She also 
took Rs. 160 for execution and comple- 
tion of the document and for household 
expenses and received the sum of Rs. 200 
which was stated to be required for payment 
of rent and the construction ofa house. 
The earlier mortgage-deed in favour of 
Sheo Chal Singh wasofthe date June 23, 
1910, and was fora sum of Rs.1,300. The 
amount was borrowed in’ order to pay off 
Rs. 1,098 to one Sobh Nath, a previous 
creditor and another sum of Rs. 152 was re- 
quired for payment to other creditors and 
a sum of Rs. 50 was taken for the expenses 
of the document. The document in favour 
of Sobh Nath has been lost and no attempt 
was made to produce a certified copy of 
the deed in case it was registered. But 
the oral evidence goes to show that that docu- 
ment inits turn was executed in order 
to pay ofa debt due to Ram Naresh 
Chaudhri under a document dated June 19, 
1894. This document in its turn recited 
thatthree sums of money had been requir- 
ed for payment to three previous credi- 
tors and a sum of Rs. 58 for expenses. 
‘ina mortgagee gave evidence to the 
effect that so far as the sum of Ra. 250 was 
concerned, it was required by the lady for 
reconstructing the house. It appears that 
the house had fallen down owing to floods 
and it had to be reconstructed. He further 
stated that there were previous creditors, 
namely, Sobh Nath and Ram Naresh 
Chaudhri. He, however, did not have any 
personal knowledge of the purposes for 
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which Ram Kali had’ borrowed ‘the sums ` 


from these creditors and was not able to 
give any details. 
that the learned 
has held that legal necessity has not been 
established. As regards the construction 


It is on this evidence - 
Subordinate Judge 


of the house his finding is in the follow- 


ing terms: l 


“Defendant No, 4 and his witness No. 4 state that 
Ram Kali’s house had fallen down during floods; . 
and so she borrowed Rs. 200 for the reconstruc- - 


tion thereof, and the fact that she 
half on this point. In 
dence. Lam therefore of opinion that Ram Kali 


borrowed Rs, 20) for the purpose of reconstruct- 
ing the house.” 


But the learned Subordinate Judge went 
on to hold that this fact alone was not- 
sufficient to establish legal necessity þe- ` 
cause she had in all three houses and she - 


might well havelived in the remaining 


two houses. In our opinion the conclusion ` 


of the learned Subordinate Judge on this 
point is wrong. 
fallen down owing to floods was a part of 
the corpus of the estate and 


forthe benefit of the reversioners. If the. 


house fell down ‘and she had to spend a 


reconstructed it, © 
There is no rebutting evidence on plaintifi's be- 
the circumstances I ain 

not inclined to believe (sic) the defcndant’s evi--. 


This house which had : 


— 


it was the 
duty ofthe Hindu widow to maintain It - 


~ 


small sum of Rs. 200 on re-building it, ` 


the purpose was fully justified the 
amount was borrowed for legal necessity. 


and the: 


There is po evidence on the record to sug- : 


gest that the other two houses were of such 


_sizes as to be habitable by her nor is there 


anything to show that she could afford to - 


do without the house that had fallen down. 
We think under the circumstances 
this item must beupheld. 

The learned Advocate for the appellant 


has strongly contended that his client has: 


done all that could be reasonably expected 


of an ordinary transferee and that it must : 


be held that he has discharged the onus 


which lay upon him to establish necessity. - 


has been 
toa time 


It is urged that the mortgagee 
able to trace back the debt 


earlier than 189+ and owing to lapse of 


time it has now become impossible for 
him to produce any evidence to show what 
the actual necessity for the initial loan was. 


He has laid great stress on an observation | 


of their Lordships of the Privy Council in 
Niladri Sahu v. Chaturbhuj Das (1). That was 
acase where a shebait who had been extra- 


vagant had borrowed money for the pur- - 


(1) 98 Ind. Cas. 576; A I R1926 P © 112; (1926) M 
W N 857; 28 Bom L R 1418; 51 M L J 822; 44 O LJ 


494; 310 WN £91; 531A 253; 25 ALJ 8:38 MLT 


24; 6 Pat. 139; 25 L W 736; 8 P L T 410 (P. O.), 


that - 


AN 


= 


pad 
-+ 


~- 


oi 


LS 


| 


pose of making some additions toa Math 
building and later on had renewed the 
debt. He shut up all avenues through 
which information could be obtained, and 
then called upon the plaintiff to establish 
that there was necessity, a task which 
was madeimpossible for him. Pucka build- 
ings situated in a part of the Math were 
used by the Math authorities as their own 
and they were functioning as they were 
intendéd to do and were being used by 
the worshippers who occupied and enjoyed 
them, The Math authorities were keeping 
the buildings and yet declined to pay for 
them. Their Lordships disagreed with the 
view of the Patna High Court that the 
procurement of a loan of money on easy 
terms forthe purpose of paying off an- 
tecedent loans obtained cn very oppres- 


sive terms can never in a case of this. 


character be held to be .a necessary proceed- 
ing unless the obtaining of the oppressive 
loan was at the time it was obtained a 
matter of necessity also. The observation 
was obviously made with regard to a case 


of the particular character which was be-- 


fore their Lordships. In -that case it was 
actually found that although the remote 
cause of the Math's need was due to the 
profligate expenditure of the shebazt, the 
immediate cause of the borrowing was 
the Math’s need of money to carry 
on and pay for its service: p. 19" 
It was accordingly held by their 
Lordships thatthe transaction was fully 
justified and was binding on the Math. 

It seems to us that that was a peculiar 
ease ofa Mathand does not overrule the 
view which has prevailed inthis Court as 
regards the burden of showing the exis- 
tence of legal necessity in transactions 
entered into with Hindu widows, or at any 
rate, of showing a bona fide inquiry as 
to the existence of such necessity. In a 
recent Full Bench case of Chiranji Lal 


~ vy, Bankey Lal (2), where the mortgage- 


deed in suit was of the year 1924 
and was in lieu of amounts due under 
two previous mortgagedeeds of 1919 
and 1916 and was itself held not to 
be binding on the other members, the 
Full Bench considered it necessary to 
find out whether the earlier mortgages 
of 1916 and 1919 were themselves for 
legal necessity so as to be binding on the 
family. Obviously the mere fact that the 
mortgage in suit is a renewal of a pre- 
(2) 142 Ind, Cas. 333; A I R 1933 Al 273; 55 A 370; 
(1933) AL J 123; Ind. Rul. (1933) All104 (F. B). 
“¥ Page of 25 A, Lid. [Ed] SCOCOC~CSCS 
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vious mortgage or mortgages would not: 
be sufficient to discharge the burden 
unless it is a case of an antecedent debt 
of a father. At the same time it would 
seem to be- very hard on a transferee if 
he is called upon to pursue ths inquiry 
and go back to a long period when 
evidence as to the existence of the 
necessity would have perished. If there 
were some recital in the deed, then on 
the recital coupled with the fact of the 
long lapse of time and other circumstances, 
the Court may presume that necessity 
had existed. In view ofthe observations 
made by their Lordships of the Privy 
Council we would like to guard ourselves 
from being understood to hold that it is 
absolutely incumbent on a transferee to 
trace back the debts to their very origin : 
in a remote period. Recitals or bona fide 
inquiries might well take the place of 
an actual proof of necessity. 

In the present case, however, the docu- 
ment of 1894 which is the earliest one 
mentioned, it not being known whether 
the three previous creditors held parole 
debts or debts due on bonds, is on the 
record. It does not recite that the pre- 
vious debts were due from the husband 
of Musammat Ram Kali. Her husband 
had died shortly before 1891 and if the 
money had been due from him one would 
expect it to have been recited in the 
document. There is no proof that the 
income from the estate in the possession 
of Musammat Ram Kali at that time was 
not sufficient for her maintenance. It is 
also clear that the case of a Hindu widow 
is slightly different because she has a 
life interest for the time being which she 
can freely mortgage. When, therefore, 
she made a mortgage of property in her 
possession in lieu of the debt professedly 
due from her, one might expect that she 
was merely mortgaging her own life 
interest and, therefore, without any pre- 
judice to the ultimate reversioners. Having 
regard to all the circumstances we are of 
opinion that with the exception of the sum 
of Rs. 200 which was required for the 
reconstruction of the house, it has not 
been established that the other sums 
except one were required for legal neces- 
sity. 

ere of Rs. 100 was also required 
by her for her personal expenses and 
the costs of registration. As we are 
upholding the document in part, it would 
only be fair to allow to the transferee 
a proportionate amount of this item as 


40) 
well. We accordingly hold that the mort- 


gage dated June 17, 1915. executed by 
Musammat Ram Kali in favour of Ram 


Nayak Singh is binding on the daughters ° 


to the extent of Rs. 212-8-0 without any 
interest. If the mortgagee agrees, either 
of the two daughters can redeem their 
half share on payment of half the mortgage 
debt so found due. If he is not prepared 
to submit to partial redemption one of 
the: daughters can redeem the whole on 
payment of the wholedebt, Rs. 212-8-0, 
with of course a right for contribution 
against the otherin a separate suit. 

‘We think that the parties should bear 
their own costs of this appeal. As there 
is-a deficiency in the amount of the costs 
of printing and translation the decree shall 
not be prepared until the amount has been 
made good by the appellant. 

D. ` Order accordingly. 


hae Citi it 


< LAHORE HIGH COURT 
Second: Oivil Appeal No. 1097 of 1932- 
"January 6, 1933 
Ah Jat Lat, J. 
- BHAGWAN SINGH—Derenpanr— 
APPELLANT 

VETSUS 

ALS-~P atnriry —ResponDENT 

Deecrée—Court setting aside decree—Parties, if 
festored to théir position on date of the decree. 

Where a decree has been set aside, the Court 
should restore the parties to the position they 
occupied onthe date of the decree.. Ram Sarup 
Kalwar v, Mahabir Kalwar (l), Ichamoyi Palv. 
Peary Mohan Sash (2) and Ashrafilal Mahta v. Saraj- 
maya Mishrain (3), relied on. l 

5. C. A. from the decree of the District 
Judge, Jhelum, dated May 1), 1932. 

‘Messrs. M. L. Puri and G. R. Khanna, 
for the Appellant. i 

Mr. J. N. Aggarwal, for the Respondent. 

Judgment.—The appellant Bhagwan 
Singh, instituted a suit against Ali, res- 
pondent, for the recovery of Rs. 620 and 
costs. Before the hearing of that suit the 
parties entered into a compromise whereby 
it: was agreed that the whole liability of 
the defendant would be cancelled if he 
paid Rs. 100 immediately and Rs. 372 by 
June 23, 1930. It was further provided that 
if the amount be not paid on the date 
fixed, then interest at 12 per cent. per 
annum would be charged and a decree 
would be obtained for the whole amount of 
the suit. Rs. 100 was paid on the date of 
the compromise and a document which con- 
tained the. terms of tha compromise was 


kept in deposit with one Charan Das. On: 
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the date of the hearing the appellant 
appeared before the Court but the res 
pondent did not appear and an ex parie 
decree for the whole amount of the suit 
was granted against the respondent. The 
appellant did not at that time disclose 
that he had -received Rs. 100 or thata 
compromise had been entered into be- 
tween him andthe debtor. Subsequently 
he attempted to execute the whole of the 
decree after giving credit for Rs. 100 ad- 
mitted to have been received by him, but 
the respondent appeared and objected to 
the execution of the decree, alleging that 
he had complied with the terms of the 
compromise by paying Rs. 3872 to the ap- 
pellant before the date fixed for the pay- 
ment thereof. This plea of the respondent 
could not be entertained by the executing 
Court and consequently he instituted a 
suit for the setting aside of the decree on 
the ground that the same had been obtain- 
ed by fraud. Both the Courts below are 
agreed’ in holding that the decree has been 
obtained by fraud, and have set aside the 
decree. 


’ 


I do not propose to examine the argu- . 


ments of the appellant’s Counsel that the 
respondent has failed to prove the cause of 
action on which he asks the Court to give 
him relief. The matter, I consider, is 
arguable, and the document relied upon 
by both the parties is, tosome extent, 
ambiguous. Whether it was the intention 
of the parties that a decree should be ab- 
tained by the appellant and should be 
deemed to. be vacated on the compliance 
by the respondent with the terms of the 
compromise or whether the suit wasto be 
kept pending till after the expiiy of the 
date fixed for the payment. of Rs. 372 
and then the question of further, proceed- 
ings in the suit was to be decided ac- 
cording to the circumstances are matters 


which are not clear from the document; still _ 


it is obvious that the only way in which the 
respondent could get any relief after the 
appellant had obtained his decree was by 
means of a suit and though probably the 
form of the suit should have been different, 
the Courts below were fully justified under 
the circumstances which have transpired 
in setting aside the decree obtained by the 


appellant. 
The appellant, however, contended before 


“a 


kan 


the District Judge, and this contention has | 


been repeated before me, that after the 
decree had been set aside, the learned 
Judge should have restored the parties to 


the position which they occupied on the 


1935 


date of the decree. This would enable 
the trial Court to decide whether Rs. 372 
have been paid by the respondent to the 


, appellant as provided in the compromi-e. 


The appellant strenuously denied receipt 
of this amount while respondent avers to 
the contrary and the respondent's Counsel has 
practically conceded that this is the pro- 
per course under the circumstances and 


— there is authority in support of this course: 


Ram Sarup Kalwar v.Mahabir Kalwar (1) 
Ichamoyi Pal v. Peary Mohan Sash (2) 
and Ashrafilal Mahta v. Surajmaya Mish- 
rain (3). 

I accordingly accept this appeal to this 
extent that the decree obtained by the ap- 
pellant having been set aside, it would be 
open to the appellant to move the trial 


- Court in the original Suit No. 122/248 of 


1929 (Bhagwan Singh v. Ali) to re-hear 
the case from the stage immediately preced- 
ing the passing of the ex parte decree 
and if the appellant so moves the Court 
then it would re-hear the case in the pre- 
sence of both parties and with due regard 
to the terms ofthe compromise would pro- 
ceed with the suit in accordance with law. 


— The parties shall bear the costs of this suit 


= 


kanal 


= 


throughout. 

I understand criminal proceedings 
against the appellant have been instituted 
for having obtained a fraudulent decree. 
These proceedings shall remain in abeyance 
till further orders of this Court. 

N. Appeal partly accepted. 

(1) A I R 1928 Aj). 685. 

(2) 78 Ind. Cas. 427; AT R 1925 Cal. 512, 


(3) 82 Ind. Oas. 181; A I R 1924 Pat. 758: 1924) Pat. 
253; 6 P L T 150. 


ALLAHABAD HIGH COURT 
Civil Revision No. of 1933 
December lt 1933 
BENNET, J, 
Musammat SHAHZADI AND anotrner— 
DEFENDANTS—APPELLANTS 
4 versus 
BENI PRASAD AND anotieR—PLAINrites 
-—RESPONCENTS 
Evidence Act (I of 1872), s.67—‘Sign, meaning of — 
General Clauses Act (X of 1897), s. 3 (32) —Applicabil- 
aty—Thumb tmpression—Proof of—Contract Act 
(IX of 1872), s. 70—Duty to compensate. 
The definition of ‘sign’in the General Olauses Act 


‘does not apply to s. 67, Evidence Act. Ifa mark is 


taken to cover 4 thumb impression in the definition 
of “sign,” it cannot be extended to include the proof 


_ofathumb impression being the sams as the proof 


of handwriting. 
Under s. 70, Oontract Act where the ladies have the 
benefit of the mortgage debt being paid with the 
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money of the plaintiff, they are bound to compensate 
the plaintiff by repayment of the principal and 
reasonable interest, ' ; 

©. R. from an order of the 2nd Sub-Judge 
of Small Cause Court, Cawnpore, dated 
‘October 27, 1933. 


Mr. A. M. Khwaja, for the Applicants. 


Judgment.—-This is an application in 
revision on behalf of two ladies who -were 
defendants against whom the Small Cause 
Court has granted a decree. The suit of 
the plaintiff was a claim for Rs. 100 princi- 
pal and Rs. 53 interest on a loan to 
these ladies on August 11, 1930, within 
three years from ths date on which the 
suit was brought, which was August 11], 
1933.:-The plaintiff based his suit not only 
on the loan but also on a promissory note 
which he stated has been lost, but which 
was eventually filed. The promissory note 
purported to bear the thumb marks of de- 
fendants Nos. 1 and 2 to be signed by 
defendant No. 3, Wilayat Ali, the brother 
of defendant No. 1. Defendant No. 2 is 
the daughter of defendant No. 1. The 
plaintiff gave his evidence to the effect that 
the two ladies borrowed Rs. 100, from him 
through defendant No. 3, Wilayat Ali, and 
Wilayat Ali produced the promissory note 
in question purporting to bear thumb-mark 
and told him that the promissory note was 
executed by defendants Nos. 1 and 2 who 
were pardahnashin ladies, and also tendered 
a receipt purporting to bear the same 
marks. The receipt also has the signature 
of defendant No. 3. The plaintiff says that 
Wilayat Ali told him that the money was 
required for the redemption of a mortgage- 
deed which the ledies had executed in 
favour of one Shadra Nath Misra. The 
plaintiff was supported by Gur Prasad, 
who was the scribe of the promissory note. 
Neither of these persons was present when 
the thumb impression of defendants Nos, 1 
and 2 were taken on the promissory note or 
the receipt. The defence produced only one 
witness, Anwar Husain, the husband of 
one of the ladies, and he admitted in cross- 
examination that the house of Musammat 
Shahzadi had been mortgaged and that 
the mortgage was redeemed, but he stated 
that he advanced the money himself. He 
was asked if the redemption took place on 
August 14, 1930, the date on which the 
money was lent according to the plaintiff 
and he said he did not know if redemption 
took place on that date. Wilayat Ali, de- 
fendant No. 3, was present in Court, but he 
did not give evidence in the witness box. 
Defendants Nos, 1 and 2 did not give evi- 
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‘dence either. Learned Counsel is not able 
‘to explain why these defendants Nos. 1 
and 2 did not give evidence other than the 
usual statement that they were pardahnashin 
‘ladies. It is quite possible for pardahnashin 
ladies to give their evidence in pardah 
or on commission. But neither course was 
‘adopted, In revision two grounds have 
“been taken. The first ground is that the 


` finding on Issue No. 1 is bad in law as there 


is no evidence on the record to support the 
finding. Issue No. 1 was: Whether the 
defendants had executed the prc-note, and 
Jor what condition and on what terms? 
‘The argument of learned Counsel was that 
-the Court below should not have found that 
the promissory note was executed when 
‘there was no direct evidence that it had 


- been executed by defendants Nos, 1 and 2. 
“The Court acted on the circumstantial evi- ` 


- dence already set out that the money had 


been borrowed from the plaintiff by Wilayat 


' Ali, and that be had told the plaintiff that 


an 


. the 


‘it was required for the redemption of the 
` mortgage debt which was due from these 


ladies, and the further admission of the 
defence witness, Anwar Husain, that the 
mortgage was in fact redeemed. Learned 
Counsel alluded to the provisions of the 
Genera] Clauses Act, s. 3 (52\ which states: 


“ ‘sign,’ with its grammatical variations and cog- 
nate expressions shall, with reference to a person 


. who is unable to write his name, include ‘mark,’ ` 


‘with its grammatical variations and cognate expres- 
t 


` Bion. 


‘He argued that this would apply to 


Evidence Act. The sections in 
- question are ss.67 and 73. In s. 67 it is 
- stated : 


“If a document is alleged to be signed or to 


| have been written wholly, or in part by any person, 


the signature or the bandwring of so much of the 


' document as is alleged to be in that person's hand- 
: writing must be proved to be in his handwriting.” 


I do not consider that the definition of 
“sign” in the General Clauses Act can be 
held to apply tos. 67 of the Evidence Act. 
Section 3 of the General Clauses Act, 
states : 

“Unless there is anything repugnant in the sub- 
ject or context the definition given shall apply.” 

I consider that there is this much re- 
pugnant in s. 67, as the section deals with 


- the proof of handwriting. Now if a mark 


is taken to cover a thumb impression in the 
definition of “sign,” it does not appear to 
me that this can be extended to include 
the proof of a thumb impression being the 
same asthe proof of handwriting. Be that 
as it:may, I donot think that the question 
of the proof of execution of the promissory 
note is of vital.importance for the plaintiff 
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iff was brought within three years of the 
loan in question. Therefore, there was no 


need to refer to any term in the promissory » 


note as to when payment wasto be made 


-to save limitation. Itis sufficient for the 
- plaintiff to prove that the loan was made 


and that the loan was to the two ladies, 
For this purpose there is no need to con-, 


: gider whether the promissory note is or is 


not proved. For the proof cf the loan there 


is the evidence of the plaintiff that the 


money was given to Wilayat Ali to use for 
the redemption of a mortgage which had to 
be paid by these ladies, and ihere is the 
admission of the husband of one cf the 
ladies that the mortgage was in fact re- 
deemed. Taking these two facls together 


the Court has come to the conclusion that” 


the money which the plaintiff gave into 
the hand of Wilayat Husain was used for 
the benefit of these ladies. Learned Coun- 
cel argued that ihis finding was a mere 
matter of conjecture. Under s. 3, Evidence 
Act, the definition of “proved” is given as 
follows: ; 
“ A fact is said to be proved when, after considering 


the matters before it, the Court either believes it ta. 


exist, or considers its existence so probable that a 
prudent man ought, under the circumstances of the 
particular case, to act upon the supposition that it 
exists,” 


I consider the reasoning by which the 
lower Court arrived at its conclusicn was 
reasoning which is admissible under this 
definition. There is another section to which 


reference might be made if the argument” 


of the learned Counsel were accepted, that 
the evidence did not show that the ladies 
had any knowledge of the loan. This is 
s. 70, Contract Act, which states: 

“Where a person lawfully does anything for 
another person, or delivers anything to him, rot 
intending to do so gratuitously, and euch other 
person enjoys the benefit thereof, the latter is bound 
to make compensation to the former in respect of or 
to restore the thing so done or delit ered.” 

Under the section, as the ladies had the 


benefit of the mortgage debt being paid” 


with the money of the plaintiff, they are 


bound to compensate the plaintiff by re- 


payment of the principal and 1easonable 
interest, which has been decreed.és 6 per 
cent. per annum. E 
The second ground which was urged was 
that on the pleadings and admissions of the 
plaintiff no decree could be passed against 
the appellants who are pardahnashin ladies 
and entitled to the protection of the Court. 
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‘in the present case. The suit of the plaint” 


+ 


Ido not think that any further question . 


arises on this ground. In the result. I con- 
sider that no case has been made out. for 
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. interference in revision and IT dismiss the 
‘application. 

N. Application dismissed. 





LAHORE HIGH COURT 
First Civil Appeal NG. 609 of 1929 
February 1, 1933 
ÅDDISION AND AGHA HAIDAR, JJ. 
SEORETARY or STATE— APPELLANT 
VETSUS 
FAUJA SINGH AND oTHERS— 

RESPONDENTS 

Land Acquision Act (I of 1894), s 18— Collector's 
award—Burden of proof lies on the objectors to 
show the award was erroneous—District Judge ac- 
cepting objections—Appellants must prove that the 
decision of District Judge was wrong. 

After the QOollector has declared his award, the 
burden is upon the objectors, who go to the Dis- 
trict Court, to show thatthe award was erroneous. 
But after the District Judge has increased the rate, 
‘jt is for the appellant to show that the decision 
of the District Judge was erroneous. 

F.C. A. from an order of the District 
Judge, Amritsar, dated December 1, 1928. 

Messrs. J. L. Kapur and Kishan Chand, 
for the Appellants. 

. Messrs. Fakir Chand and Chandra Gupta, 
for the Respondents. 

Agha Haidar, J.—By notification 
No. 22958, dated September 8, 1927, the 
Punjab Government acquired on behalf of 
the District Board, Amritsar, 10°33 acres 
of land situate in the area of Mauza 
Fateh Chak, Taksil Tarn Taran in the 
‘District of Amritsar for the purpose of 
providing asite for the Horse and Cattle 
Fair which took place annually at Tarn 
Taran. 22 persons were affected by this 
acquisition and, on April 26, 1928, the 
Collector, Amritsar, made his award by 
‘which he allowed compensation to these 
proprietors at therate of Rs. 800 per acre 
of barani land. There are some other 
small fractions of the land for which com- 
pensation has also been awarded on a 
‘different basis but we are nob concerned 
with them in. this appeal. Only seven 
persons were dissatisfied with the Collec- 
tors award and their objections came up, 
-in the usual course, before the District 
Judge, Amritsar. The remaining 15 per- 
“sons submitted to the Collector's award 
and did not move any further in the matter, 
“Evidence was led by the objectors and 
the learned District Judge on that evidence 
increased the amount of compensation in 
the case of barani land from Rs. 890 to 
Rs. 1,200 per acre. As regards banjar 
kadim and ghair mumkin lands, which 
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formed only asmall fraction of the total 
area, the learned Judge did not interfere 
with the rates fixed by the Collector.” 
Against this decision the Secretary of 
Staite for India in Council has filed an 
appeal in this Court and his learned 
Counsel has argued that the amount of 
compensation calculated by the District 
Judge wasexcessive and the figure arrived 
at by the Collector was correct. 
He, therefore, prayed that this appeal 
should be allowed and the compensation 
granted by the Collector restored. The 
attention of: the learned District Judge 
was invited by the objectors to three sale 
deeds, the earliest of which is Ex. P. W. 
No. 2-A, dated December 6, 1921. Accord- 
ing to this sale-deed the rate would be 
slightly over Rs. 1,200 per acre. The 
second sale-deed, which was relied upon 
by the objectors, is Ex. P. W. No. 1-B, 
dated April 12, 1922, according to which 
the rate worked out at Rs. 1,773 per acre. 
Then there is the third sale-deed, Ex. P. 
W.1-A, dated March 22, 1923, the result 
of which is practically the same as that 
of the last mentioned document. Mehr 
Chand, Girdawar Kanungo, D. W. No. 1, 


‘produced a list of mutations by sales 


relating to Mauza Fateh Chak. This list 
is printed at p. 16 of the paper book and 
the last item in itis No. 165 Mehr Singh 
v: Kishan Singh, according to which 
barani land measuring 1l kunals, 16 
marlas in area was sold at the rate of 
The learned Judge 
is undoubtedly right when he says that 


the statements of witnesses who appeared 


to depose to the transactions embodied in 
the sale-deeds of 1922 and 1923, are vague 
and donot supply a gound basis for cal- 
culating the amount of compensation. 
As regards the sale-deed dated Decem- 
ber 6, 1921, the learned Judge has accepted 
the rate per acre, as calculated on a 
perusal of this document, and has held 
the transaction embodied therein fo be 
genuine, although he adds that he has 
done so with a certain amount of hesit- 
ation. As regards the sale evidenced by 
mutation No. 165, already mentioned, he 
seems to be satisfied that this transaction 
was a genuine one and there was no 
reason to disbelieve it. In the end, as 
already stated, he “awarded compensation 
for the barani land at the rate of Rs. 1,200 
per acre. 

There cannot be any manner of doubt 
that after the Collector had declared his 
award, the burden was upon the objectors; 
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who went to the District Court, 10 show 
that the award was erroneous. This is 
‘the general rule alihough there may be 
‘exceptions to it. But no exception is 
` alleged, much less proved and so we must 
‘pieceed cn the assumption that the rule 
applies and that it was the duty of the 
objectors to prove that the figure arrived 
‘at by the Collector was wrong. The 
Jearned District Judge has accepted the 
fale-deed of 1921 and the mutation 
No. 165 already noted as supplying the 
true basis for compensation. The position 
now is that we ere at the stage of appeal 
_ and it would be for the appellant to show 
that the decision of the learned District 
Judge was erronecus. I am fully aware 
that we are sitting here as a Court of 
first appeal and have full power to go into 
evidence, but on a careful perusal of the 
record and the judgment of the learned 
District Judge, it is impossible to hold 
that the decision arrived at by him was 
incorrect. The whole record was before 
him and he has been careful enough to 
‘eliminate from consideration the two 
rale-deeds of the years 1922 and 1923 as 
he was not satisfied that the recitals con- 
tained therein when read {in the light of 
the evidence of the witnesses produced on 
behalf of the objectors were conclusive on 
the point. He was, however, satisfied with 
the evidence of the mutation No. 165 and 
‘the sale-deed of 1921. This heing so, inmy 
judgment, the appellant has failed to 
satisfy this Court that thelearned District 
Judge was in error so far as this part 
of the case was concerned, I would, there- 
fore, accept thesum of Rs. 1,200 per acre 
as the proper compensation for the barani 
land forming the subject-matter of the 
present proceedings. 

The learned Judge, however, has made 
a mistake and it is unfortunate that his 
attention was not drawn to certain obvious 
matters by Counsel for either party. As 
already mentioned in the beginning of this 
judgment, 15 persons, who were interested 
in the land, submitted to the award made 
by the Collector but the learned Judge 
has calculated the amount of compensation, 
namely Rs. 14,179-7-2 on the total area 


of the land acquired. This was an over- . 


sight on his part. The learned District 
Judge of Amritsar should now work out 
exactly as to what proportionate amount 
should ke awarded to the seven persons, 
who are respondents before us, bearing in 
mind the area of the land belonging to 
each of them. The provisions of s. 21 of 
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the Land Acquisition Act on this point are 
perfectly clear and the scope of the enquiry 
in the proceedings before the District 
Judge should have been restricted to a 
consideration of the interests of the per- 
sons affected by the objection. In the 
present case such persons are only. seven 
in number, and we are not concerned with 
the interests of those persons who were 
satisfied with the award made by the 
Collector and took no objections before 
the District Judge. 

The result, therefore, is that, so far as 
ihe amount of the compensation per acre 
awarded by the learned District Judge is 
concerned, the appeal is dismissed; but 
as regards ihe actual working out ofthe 
amount, to which each of the seven ob- 
jectors would be entitled, the case will 
have to go back to the Court of the 
District Judge, Amritsar, and the proper 
amount of compensation will have to be 
calculated and paid, having regard to the 
proportion of each objector's interest in 
the land acquired. The parties shall bear 
their own Costs. 

Addison, J.—I agree. 

D. Appeal partly allowed. 


Taruna eran nga Rai amana Ne. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1909 of 1931 
June 6, 1934 
HENDERSON, J. 
NAGENDRA NATH BISWAS— PLAINTIF 
— APPELLANT i 


VETSUS 
KRIPANATH BHATTACHARJ EE AND 
OTHERS — RESPONDENTS 

Hindu. Law —Alienation—Widow—Legal necessity 
—Representation as toexistence of debt incurred at 
the time of sradh, made atthe time of kobala—If 
sufficient proof of legal necessity. 

A representation asto the existence of the debts 
alleged to have been incurred atthe timeof sradh 
made atthe time of the execution ofthe kobala, is 
not enough proof of legal necessity validating an 
alienation bya Hindu widow to defeat the claim 
of the reversioners. Banga Chandra Dhur Biswas 
v. Jagat Kishore (|), referred to. - 

C. A. from appellate decree of the Sub- 


Judge, Fourth Additional Court, Sylhet, 
dated January 15, 1931. 
Mr. Priya Nath Dult, for the Appel- 
lant. s 
Mr. Hira Lal Chakrabarty, for the Res- 
pondents. 


Judgment.—This appeal is by plaint- 
iff No. 2 and is concerned with the validity 
ofa sale by one Jogtara Debi, widow of 
Kali NathSarma who was the owner of 


tax 


io 


a" 


- points out 
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one-sixth of the property which was the 
subject-matter of the suit. The kobala 
was executed in favour of plaintiff No. 3; 
but she did not dispute that the purchase 
was really made by all the plaintiffs. The 
plaintiffstsupported the sale on two grounds 
(1) that Jogtara obtained an absolute 
interest in the property by her husband's 
will, (2) that in any event the sale was for 
legal necessity. Both these points were 
decided in favour of the plaintiffs by the 
Munsif. This decision was reversed by the 
Subordinate Judge. It is now contended 
that the decision of the learned -Munsif on 
both points was correct. On the first point 
the learned Subordinate Judge appears 
tohave applied the correct principles. He 
that if the will conveys an 
absolute interest, thesubsequent provisions 
cutting it down would have no effect. But 
he points out that there is no clause inthe 
will which confers any absolute interest, 
This is undoubtedly correct and is suff- 
cient to dispose of this point. 

On the second point it is- contended on 
behalf ofthe appellant that the case is 
covered by the principles enunciated in 
the case reported in Banga Chandra Dhur 
Biswas v. Jagat Kishore (1). The necessity 
for the sale alleged is the payment of debts 
contracted in connection with the sradh of 
Kali Nath and the probate proceedings. 
The learned Subordinate Judge's judgment 
on this part of the case is not very clear. 
But I have no doubt thathe intended to 
find that the existence of these debts has 
not been proved. The difficulty in the 
way of the appellant is that no real attempt 
was made in the Court of first instance to 
establish facts, which would bring the 
case within the rule laid down in the 
decision referred to above. The time that 
elapsed between the execution of the kobala 
and the institution of the suit was about 
22 years. It could not be assumed that 
after the elapse of this time, it is not 
possible to establish the existence of the 
debts by evidence. No attempt was made 
to show that the persons who might prove 
this are no longer alive. Then again no 
attempt was made toestablish any bona 
fide inquiry. On this point the plaintiffs 
themselves were certainly in a position 
to give evidence. But there was never even 
asuggestion that any inquiry was made. 
In fact at the trial the plaintiffs were 


(1) 36 Ind, Cas.420; AI R1916 PO110;431 A 
349; 44 O 186,20 M L T335; 31M L J 563; (1916) 
2 MW N 336; 4L W458: 8 Bom, L R 868; 240 
L J 487; 21 OW N 225 (P O).8 
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content to rest their case on a proof of the 
actual existence of the debts by evidence 
which has not satisfied the learned Subordi- 
nate Judge. The result of his finding is 
that the only thing proved by the plaintiffs 
is that a representation as tothe existence 
of the debts was made at the time of the 
execution of the kobala. This is clearly 
not enough to defeat the claim of the re- 
versioners. The appeal is accordingly dis- 
missed with costs. The appellant asks for 
leave lo appeal. As the other plaintiffs 
did not even join in the appeal, this is 


refused. 2. 
D. Appeal dismissed. 


——————a- = 


LAHORE HIGH COURT 
Civil Revision Petition No. 325 of 1933 

October 31, 1933 
DaALIP Sinan, J. 

DWARKA PARSHAN—JOUpGMENT-DEBTOR 

— PETITIONER 
versus 

RANG BEHARI LAL —Decrerr-HoLver— 
Opprosm& PARTY 

Civil Procedure Code (Act V of 1908), ss. 151 and 
152—Mortgage suit—Boundartes of property incorrect- 
ly described by inadvertence—Property sold—Sale 
certificate issued—Preliminary and final decrees, wf 
can be amended—Misdescription not affecting the sale 
price—Whether sale proclamation and certificate can 
be amended. 

In a mortgage suit the mortgaged property was 
inadvertently described incorrectly. Both preliminary 
and final decrees were passed. After selling the 
property, sale certificate was issued : 

Held, that the preliminary and final decrees could 
be amended and if the misdescription had not affect- 
ed the sale price, the sale proclamation and sale 
certificate could alsobe amended, but if the sale 
price had been affected, then the sale could be set 
aside and the decree-holder could -bring the proper- 
ties to fresh sale, Thakur Barmha v. Jiban Ram 
(1), referred to. 


C. R. P. from an order of the Second 
Class Sub-Judge, Delhi, dated Apri] 26, 


1933. 
Mr. Shamair Chand, for the Peti- 
tioner. 
Mr. Vishnu Dutta, for the Opposite 
Party. 


Judgment.—The petitioner in this case 
mortgaged two properties with the decree- 
holder respondent. For convenience they 
will be called hereafter the big house 
(makan kalan) and the little house (makan 
khurd). These properties were meticulously 
described in the mortgage-deed and certain 
boundaries were also given therein. The 
decree-holder brought a suit against the 
mortgagor and by some inadvertence, 
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‘though the morlgaged properties were 
specifically referred to and the suit was 
based on the mortgage, yet in the des- 
cription of the mortgaged property the little 
house was omitled though the boundaries 
were the same as given inthe mortgage 
deed. The suit was successful and a pre- 
liminary decree and then a final decree 
was passed; the description of the proper- 
ties in the decree was taken from the 
plaint and thus the little house was not men- 
tioned in the decree. The property was 
then put to auction and inthe sale pro- 
clamation the same omission continued, 
the boundaries with one exception which I 
shall note later were the same as in the 
mortgage-deed. The decree-holder pur- 
chased the house himself and obtained a 
sale certificate which, again, followed the 
description in the sale proclamation. Vari- 
ous objections were taken to the sale by 
the judgment-debtor but these were dis- 
missed andthe decree-holder then applied 
for possession after the sale was confirmed 
and he had obtained a sale certificate. 
The judgment deblor mortgagor, the pre- 
sent petitioner, then objected that only the 
big house had been sold and that the 
decree-holder was not entitled to the pos- 
session of the little house according to the 
terms of the final decree, the sale proclama- 
tion and the sale certificate. Upon this 
the decree-holder applied under s.151 to 
the trial Court to amend the preliminary 
decree, the final decree, the sale pro- 
‘clamation and the sale certificate. The 
Court below granted the petition and the 
judgment-debtor mortgagor has come in 
“revision to this Court. 


There seems to be little doubt that the 
plaintiff decree-holder 
the entire mortgaged property to sale and 
the Court intended to sell the entire mort- 
gaged property. So far, therefore, as the 
amendment of the preliminary decree and 
the final decree is concerned, I have no 
hesitation in holding thatthe Court was 
competent to amend the preliminary decree 
and the final decree. Various rulings were 
cited by the trial Court on this point and 
the matter was not seriously pressed before 
me except on a different ground which I 
shall presently note. Theargument of the 
learned Counsel on this point was that the 
boundaries of the property as given in the 
mortgage-deed were not correctly given 
jn thesale proclamation and that there- 
fore, . there was a mistake in the identity 
‘ofthe’ property, and he cited Thakur 
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Barmha v. Jiban Ram (1), in support. On 
the question of fact theonly boundary in 
which there was any material difference 
between the boundaries as given in the 
mortgage-deed and the boundaries as 
given in the sale proclamation was the 
eastern boundary. In that after mention- 
ing a rasta and other buildings the 
mortgage-deed went on to use the words 
baz makan lala Amba Parshad. These 
words do not occur in the sale proclamation 
but the word waghaira is substituted there 
for these words. I think these words 
clearly mean that the makan of Lala Amba 
Parshad formed part of the eastern boun- 
dary. At the same time I do not consider 
that these words made any substantial 
difference or that the property was not 
identifiable because of the absence of 
these words andthen replacement by the 
word waghaira. No such objection ever 
seems to have been taken either in the 
objections to the sale which were dismissed 
orin the present proceedings before the 
trial Court. I, therefore, do not consider 
that there is any forcein the argument of 
the learned Counsel for the petitioner that 
there was a mistake amounting to a mis- 
take of identity as distinct from a mistake 
amounting to misdescription. I would, 
therefore, hold thatthe Court was entitled 
to amend the preliminary decree and the 
final decree. 


There remains the question which is one 
of some difficulty asto how far the Court 
was entitled to amend the sale proclama- 
tion. It is clear that the sale certificate 
must be based on the sale proclamation 
and thisisthe basis of discovering what - 
has been sold. Assuming that the identity 
ofethe property was not in? doubt, the 
question still remains whether the mis- 
description of the items ofproperty in the 
sale proclamation did not materially affect 
the price realised and whether in the cir- 
cumstances itis fair to set asidethe sale 
leaving the decree-holder to purste his 
remedies under the amended decree or 
whether the misdescription made any 
material difference and therefore, the sale 
proclamation should also be amended. 
As itis a mere case of misdescription, I 
think the sale proclamation can be 
amended inthesense that it is competent 
for the Court: so to do. But the question 


(i) 21 Ind. Cas, 936; 410 590; 411 A 38 18 OW 
N 913; 15M L T 137;12 AL J 156:19 OLJ 161; 
26 ta J 89; 16 Bom. L R 158; (1914) MWN 118 
(P 0). i 
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“whether ihe misdescription affected the 
‘sale price or notis question of fact and 
- there has been no decision on this material 
point. J would, therefore, direct the Court 
below to frame anissue whether or not 
the misdescription in thesale proclamation 
. affected the sale price. The onus, no doubt, 


is initially on the petitioner but the Court. 


will bear in mind that normally speaking 
intending purchasers would probably 
look atthe items of property and would 
not, in the absence of special circumstances, 
“check them by the boundaries. The onus 
of the issue will, therefore, be on the parties 
and the Court when coming to its decision 
will bear inmind the above remarks. If 
‘the Court comes to the conclusion that 
ihe misdescription made no material differ- 
ence inthe sale price it willamend the 
‘gale proclamation and the sale certificate 
as desired by the decree-holder. If on the 
other hand, it comes to the conclusion that 
` the misdescription might have affected 
the sale, it will amend the preliminary decree 
and the final decree. The proceedings 
following the previous decree, that is the 
‘gale, etc., will automatically be set aside 
“and the execution application made under 
the old decree will be presumed to have 
' been made under the new amended decree 
and the decree-holder will be left to 
bring the properties to afresh sale. The 
Counsel for the petitioner agrees to this 
course. No order as tocosts of the pro- 
` ceedings so far which will abide the 
event. 

D. Order accordingly. 





CALCUTTA HIGH COURT 
Civil Appeal No. 199 of 1933 
June 29, 1934 
MUKERJI AND S. K. Gsosz, JJ. 
SUFAL CHANDRA GOLUI AND 
ANOTHER— APPELLANTS 


VETSUS 
SURENDRA NATH DHARA— 
RESPONDENT 
Civil Procedure Code (Act V of 1908), ss. 144, 151 


—S. 141, if exhaustive—Inherent power of Court to- 


pass order. 

The provisions of e. 144, Civil Procedure Oode, 
are by no means exhaustive as they do not pretend 
. to cover all cases in which it becomes the duty of 
the Court to order restitution. The power of a Court 
to grant restitution is not confined to cases covered 
by the provisions of 8. 144 ofthe Code, The power 
extends also to other cases because the Court has 
an inherent right irrespective of the section to order 
restitution, Such inherent right has been recognised 
“by s. 151 of the Code. The result of applying the 
` principle of the said section to a case -which comes 


bad 
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before the Court is that the Court has to make such 
order as would enable it to doeffective and complete 
justice between the parties. Bent Madhab Singh v. 
Pran Singh (1), relied on, 

A. against appellate order of the 
Additional District Judge, Howrah, dated 
December 15, 1932. 

Messrs. Rishindra Nath Sarear and 
Subodh Chandra Dutt for Mr. Narayan 
Chandra Kar, for the Appellants. 

Mr. Mohendra Kumar Ghose, for the Res- 

pondent. 

Judgment.—It is too late now to dispute 
the proposition that the provisions of s. 144, 
Civil Procedure Code, are by no means 
exhaustive as they donot pretend to cover 
all casesin which it becomes the duty of 
the Court to order restitution. In a long 
series of cases which were noticed by 
Mookerjee, J., in the case of Beni Madhab 
Singh v. Pran Singh, 14 Ind. Cas. 456 (1) it 
has been settled that the powerof a Court 
to grant restitution is not confined to cases 
covered by the provisicns of s. L4d of the 
Code. The power extends also to other cases 
because the Court has an inherent right 
irrespective of the section to order restitu- 
tion. Such inherent right has been 
recognised by s. 151 of the Code. The 
result of applying the principle of the said 
section toa case which comes before the 
Court is that the Court has to make such 
order as would enable it to do effective and 
complete justice between the parties. It 
is not necessary therefore to support the 
order from which this appeal has been 
preferred by reference only to the provisions 
of s. 144 of the Code. It cannot be disputed 
that the amount for which the restitution 
has been so ordered was paid by the opposite 
party as a consequence, indirect though it 
may be, of an erroneous decree which the 
appellant had obtained against the respon- 
dent. We are of opinion, therefore, that 
there is no reason to interfere with the 
order from which the appeal has been 
preferred. The appeal accordingly is dis- 
missed. There will beno orderas to costs 
in this appeal. 


D. Appeal dismissed. 
(1) 14 Ind. Cas. 496. 
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_ ALLAHABAD HIGH COURT 
Second Civil Appeal No. 229 of 1931 
December 14, 1932 
IqpaL AHMAD AND KISCH, JJ. 

RAM TAWAKAL TEWARI--Pratntire 
—APPELLANT 
VE7TSUS 
Musammat DULARI AND OTHERS— 
DEFENDANTS—RRSPONDENTS, 

Specifice Relief Act (I of 1877), s. 42— Hindu Law 
—Widow gifting away part of her widow's estate—Suit 
by nearest vreversioner for declaration that gift is 
void and not binding after her death~ Suit, if main- 
*tainable—Diseretion of Courtin granting declaratory 

decree—Lower Appellate Court interfering with the 
discretion of the trial Court~—Interference founded 
on misapprehension of fact—High Court, whether can 
-interfere with it—Hindu Law of Inheritance (Amend- 
ment) Act (II of 1929) —Sister, if succeeds mother, 

_ A Buit fora declaration, by the nearest reversioner 
~ that an alienation by a Hindu widow succeeding to 
2 widow's estate, by means of a deed of gift was void 
after her life-time is maintainable. Raghunath 
Baraie v. Jainarain Baraie (1), refered to. 

The grant of a declaratory relief is entirely in 
the discretion of the Court, butthe discretion has 
to be exercised on certain well recognised principles 
and with reference to the varying circumstances of 
each case. No hard and fast rule can be laid down as 
to the circumstances in which the discretion to 
grant a declaratory relief in suits should or should 
not be exercised. Wherethe discretion exercised by 
the trial Court was interfered with by the lower 
Appellate Court on a misapprehension of facts the 
High Court will interfere with the exercise of 
discretion bythe lower Appellate Court. 

Under the Hindu law of Inheritance (Amend- 
ment) Act a sister is an heir and is entitled to succeed 
to the estate inherited by mother,as such, after her 
death, 

S. C. A. from the decision of the Second 
Additional Sub-Judge, Jaunpur, dated 


January 5, 1931. 


Messrs. Shiva Prasad Sinha and Gopal 
Mehrotra, for the Appellant. 

Messrs. Kedar Nath Sinha and K. L. 
Misra, for the Respondents. 

Judgment.—This is a plaintiff's appeal 
and arises out of a suit for declaration 
that a deed of gift dated December 15, 
1926, executed by Musammat Sartajiand Mu- 
sammat Abhiraji, who were arrayed as de- 
fendants Nos. 3 and 4, respectively, in favour 
of Musammat Sahdei defendant No. 1, and 
Musammat Dulari, defendant No. 2 wag 
invalid, ineffectual and null and void as 
against the reversionary rights of the plain- 
tiffs. 

The property covered by the deed of 
gift admittedly belonged to a man named 
Sheo Mangal, who died leaving two sons, 
named Kandhai and Bhagwati. Musam- 
mat Sartaji is the widow of Kandhai and 
Musammat Abhiraji is the widow of 
Bhagwati. Musammat Sahdei, defendant 
No, 1, was the daughter of Kandhai and 


RAM TAWAKAL TEWARI V. DULARI 


15410 


Musammat Dulari defendant No. 2 is the 
daughter of Bhagwati. It has been found 
by the lower Appellate Court that Bhagwati 
and Kandhai were separate from each 
other and his finding has not been and 
could not be challenged in the appeal 
before us. It has further been found by 
the lower Appellate Court that Kandhai 
died leaving ason Ram Niwas and Bhag- 
wati at the time of his death left ason 
named Ram Sundar. Both Ram Niwas 
and Ram Sundar died before the deed of 
gift assailed by the plaintiffs. On the 
death of Ram Niwas Musammat Sartaji 
succeeded to the property of Ram Niwas 
and on the death of Ram Sundar Musam- 
mat Abhiraji similarly succeeded to the 
property of Ram Sundar. It is clear, there- 
fore, that both Musammat Sartaji and Mu- 
sammat Abhiraji had a life interest in the 
properties in dispute. 

The plaintiffs, on the finding recorded 
by the lower Appellate Court, are rever- 
sioners to the estateof Ram Niwas and 
Ram Sundar. They impugn the validity 
of the deed of gift inter alia onthe ground 
that Musammat Sartaji and Musammat 
Abhiraji, having only a life interest in the 
properties covered by the deed of gift, were 
not competent to alienate the same, and as 
such the deed of gift could not prejudi- 
clally affect their reversionary rights. The 
other allegations contained in the plaint 
need not be noticed in this judgment as 
those allegations cannot be held to be 
proved in view of the categorical findings 
on questions of fact recorded by the lower 
Appellate Court noted above. 

Musammat Sahdei and Musammat Dulari, 
the donees, resisted the plaintiff's suit on 
the ground, amongst others, that they, as 
the sisters of Ram Niwas and Ram Sundar, 
respectively, were under the Hindu Law 
Amendment Act, II of 1929, entitled 
to succeed to the property inherited by 
Musammat Sartaji after their death and, 
therefore, the plaintiffs were not the 
nearest reversioners of Ram Niwas and 
Ram Sundar and were not entitled to the 
reliefs sought by them. A similar defence 
was put forward by Musammat Sartaji and 
Musammat Abhiraji. The other pleas 
raised by them are, in view of the find- 
ings of the lower Appellate Court, of no 
importance so far as the decision of the 
present appeal is concerned. 

The trial Court overruled the pleas urged 
in defence and decreed the plaintiff's suit, 
All the four defendants named above 
filed an appeal in the lower Appellate 
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Court. During the pendency of the appeal 
in that Court Musammat Sahdei died and 
then by an application dated May 3, 1939, 
the Pleader for the appellants asked for 
15 days’ time to file an application for 
substitution of names. The time prayed 
for was presumably granted. On May 19, 
1930, an application was filed on behalf of 
the defendants in the lower Appellate 
Court praying that Musammat Sahdei’s 
name be removed from the array of the 
defendants. It was stated in the applica- 
tion that the names of the remaining three 
defendants should continue in the array 
of the appellants and that “there is no 
other heir of the deceased”. 

On the findings noted above, the lower 
Appellate Court was of the cpinion that the 
aforesaid donees would under Act II of 
1929 succeed to the estate of Ram Niwas 
and Ram Sundar after the death of their 
respective mothers and, as such, the plain- 
tiffs could not be the immediate reversion- 
ers of Ram Sundar and Ram Niwas 
and were not entitled ‘to maintain the 
suit. In view of this finding it reversed 
the decree of the trial Court and dismissed 
the plaintiff's suit. It also was of the 
opinion that the plaintiffs were estopped 
from denying the title of Musammat 
Abhiraji to the property in dispute. In 
view of the finding that Bhagwati was 
separated from Musammat Sartaji, there 
cannot be the least doubt that on the death 
of Ram Sundar Musammat Abhiraji suc- 
ceeded to a mother’s estate so far as the 
property of Ram Sundar is concerned, and 
therefore, the question of estoppel has þe- 
come a question of academical interest. 

The lower Appellate Court did not in the 
course of its judgment take note of the fact 
that Musammat Sahdei had died prior to 
the decision of the appeal by it and wrongly 
assumed that the plaintiffs were not the 
nearest reversioners of Kandhai und were 
not entitled to his estate afler Musammat 
Sartaji’s death. It is argued by the learned 
Counsel for the appellants that as Musammeat 
Sahdeiis dead, the plaintiffs are the nearest 
reversioners to the estate of Kandhai and 
therefore they are entitled to the declara- 
tion sought for by them at Jeast qua the 
estate of Kandhai. 

On the other hand, it is argued by the 
learned Counsel for the respondents that 
the alienation made by Musammat Sartaji 
being by means of a deed of gift and being 
an alienation for consideration, 
filed by the plaintiffs for declaration that 
the deed of gift was void after the lifetime 
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of Musammat Sartaji was not maintainable 
and that the declaration sought for by them 
could not be granted. In support of this 
contention reliance is placed on certain 
observations contained in the judgment of 
this Court in Raghunath Barate v. Jainarain 
Baraie (1). We have given due considera- 
tion to the contention of the learned Counsel 
for the respondents and have come to the 
conclusion that in the circumstances of the 
present case the declaration prayed for by 
the plaintiffs should not be refused so far as 
the property owned by Kandhai is concern- 
ed, provided that MusammatSahdei left no 
son and the plaintiffs are the nearest rever- 
sioners of Kandhai. It is true that the 
grant of a declaratory relief is entirely in 
the discretion of the Court, but the discre- 
tion hasto be exercised on certain well 
recognised principlesand with reference to 
the varying circumstances of each case. 
No hard and fast rule can be laid down as 
to the circumstances in which the discretion 
to granta declaratory relief in suits of the 
present discretion should or should not 
be exercised. In the case before us the 
trial Judge had exercised his discretion in 
favour of the plaintiffs, The lower Appellate 
Court interfered with the exercise of that 
discretion by wrongly assuming that the 
plaintifis were not the immediate reversion- 
ers of Kandhai. it is manifest therefore 
that the discretion exercised by the trial 
Court was interfered with by tho lower 
Appellate Court on a misapprebension of 
facts. Weare further impressed by the 
fact that many pleas embodied in the 
written statement were based on wrong al- 
legations, e. g., it was denied by the defen- 
dantsthat Ram Niwas and Ram Sundar 
were sons of Kandhai and Bhagwati, 
respectively. It wasfurther pleaded by the 
defendants that the deed of gift was exe- 
cuted with the knowledge and cunsent of 
the plaintiffs. All thess contentions of the 
defendants remained entirely unsubstan- 
tiated. Having regard to these pleas 
urged in defence which involve questions 
of fact, we are of the opinion that, on the 
ascertainment of the true facis, the declara- 
tory relief prayed for by the plaintiffs’ 
qua the estateof Kandhai, should not, in 
the circumstances of the present case, be 
denied to them. 

It is, however, suggested by the learned 
Counsel for the respondents that it is pos- 
sible that Musammat Sahdei may have left 
a son, and if the son is alive, he would, ac- 

(1) 137 Ind. Oas. 145; A IR 1932 All. 661; (1932) 
A LJ 99; Ind. Rul (1932) All 281, 
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cording to Act II of 1929, be the nearest 
reversionerto the estate of Kandhai after 
Musammat Sartaji’s death. Ifit be a fact 
that Musammat Sahdei left ason, we would 
he slow to interfere with the decision of the 
lower Appellate Court for the simple reason 
that in that case the plaintiffs wculd not be 
the nearest reversioners to the estate of 
Kandhai. 
' Asregards the property belonging to 
Bhagwati, the appeal of the plaintiffs is 
without substance. Musammat Dulari 
undoubtedly is the next reversioner entitled 
to the property of Bhagwati after Musam- 
mat Abhiraji’s death. If she survives 
Musammat Abhiraji, independently of the 
deed of gift, she would be entitled to suc- 
ceed to Bhagwati’s property under Act II 
of 1929 and,in the event of her leaving a 
son, the son shall get the property asan 
absoluteowner. ‘The plaintiffs’ right, there- 
fore, to the property of Bhagwati is de- 
pendent on contingenciesthat may or may 
not occur. We therefore are of the opinion 
that the lower Appellate Court was right in 
refusing to grant a declaratory decree qua 
Bhagwati’s property to the plaintiffs. 
Before we finally decide this appeal, we must 
have a finding from the lower Appellate 
Court on the following issue: 


- “Did Musammat Sahdei leave a son at the time of 
her death and, if so, is the son still alive ?” 


The finding must be returned to this 
Court within two months from to-day’s date. 
On receipt of this finding, ten days will be 
allowed for objections. Parties shall be 
allowed to adduce further evidence. 

In remitting this issue we have not lost 
sight of the allegation contained in the 
application dated May 19, 1930, but 
it is possible that the deed of gift being 
jointy in favourof Musammat Sahdei and 
Musammat Dulari, the Pleader for the 
appellants may have filed that application 
believing that even if Musammat Sahdei 
left a son at the time of her death it was 
unnecessary toimplead him as a party to 
the appeal. 


D Order accordingly. 


CALCUTTA HIGH COURT 
Civil Appeal No. 55 of 1932 
July 27, 1954 
M. C. Guosz, J. 
ABBASALI BHUIYA AND ofaErs— 
DEFENDANTS—APPELI.ANTS 
versus 
RAM KANAI MAJUMDAR AND orusrs-— 
PLAINTIFFS—RESPON DENTS 

Limitation Act (IX of 1908), Sch. I, Art. 95—Suit 
under, io set aside decree obtained by fraud or for 
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relief on ground of fraud—Fraudulent suppression of 
summons and fraud of-defendant must be proved. ` 

The suit was instituted under Art. 95, Limitation 
Act, to set aside a decree obtained by fraud or for 
relief onthe ground of fraud ; 

. Reld, that the plaintiff must show that the decree 
was obtained by fraud. He must show that the 
summons was fraudulently suppressed and by fraud 
of the defendant he was kept ignorant of the decree. 
It is not enough toshow mere non-service of sum- 
mons. 


C. A. against the appellate decree of the 
Sub-Judge, Second Court, Tippera, dated 
April 27, 1931. < 


Mr. Kalikinkar Chakravarty (for Mr. 
Hemanta Kumar Biswas, for the Appellants. 
Messrs. Rajendra Chandra Guha and 
Mahendra Kumar Ghose, for the Respond- 
ents. TT. 
Judgment.—This is an appeal by the 
defendants in a suit to set aside an ex 
parte decree on the ground of fraud. The 
trial Court dismissed the suit. The Court 
of Appeal below has decreed the plaintiff's 
suit with costs and set aside the ex parte 
decree in the Rent Suit No. 3 of 1927 und 
directed the re-trial of that rent suit. 
Upon hearing the learned Advocates on 
both sides and upon perusal of the papers, 
it appears that the learned Subordinate 
Judge has misdirected himself on the 
question of law. It appears that the Rent 
Suit No. 3 of 1927 was instituted in Chand- 
pur Munsif’s Court on January 10, 1927. 
The plaintiffs in that suit who are the de- 
fendants-appellants here claimed rent at 
Rs. 3-8-0 per annum against the principal 
defendant Abdul Karim and they also 
made the present plaintiff Ram Kanai a 
pro forma defendant on the ground that 
he was claiming the rent from the de- 
fendant tenant. The summons upon the 
plaintiff Ram Kanai Majumdar was served’ 
twice. The first summons was served on 
January 26, 1927. Both the Courts have 
found that the service of that summons had 
not been proved. The second summons 
was served on May 23, 1927. The trial Court 
found that that service was effected and was 
a legal service, The Subordinate Judge has 
found that that service was not a service ac- 
cording to law. Accepting the finding of 
the learned Subordinate Judge that there 
was no service upon the present plaintiff: 
the question is whether for mere non- 
service of summons he can succeed in the 
present suit, The suit was instituted 
under Art. 95, Limitation Act, to set aside 
a decree obtained by fraud or for relief on 
the ground. of fraud. If it was a case’ 
merely to set aside the decree under O. IX; 
r. 13, the plaintiff would have to come 
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within 30 days of the ex parte decree, but 
he came long after that date. When he 
claims the limitation of three years under 
Art. 35 he must show that the decree was 
obtained by fraud. He must show that 
the summons was fraudulently suppressed 
and by fraud of the defendant he was 
kept ignorant of the decree. 

- There isino finding at all in the judgment 
of the Court of Appeal below that there 
was any such fraud. On the other hand 
from the judgment of the trial Court facts 
appear which have not at all been touched 
upon by the Court of Appeal below and 
those facts are proved not by oral evidence 
but by documentary evidence. The facts are 
as follows. : The Rent Suit No. 3 of 1927 
was instituted on January 10, 1927, and the 
first date of hearing was fixed for Febr- 
uary 8, 1927. On Februrry 9, 1927, the 
present plaintiff Ram Kanal instituted a 
Rent Suit No. 12 in the very same Court 
at Chandpur against the very same jtenant 
whom the appellants were suing, for the 
very same holding and in that Rent Suit 
No. 12 the tenant filed a written statement 
in which he mentioned the rent suit insti- 
tuted on January 10 by the appellants and 
the Rent Suit No. 12 instituted by the 
presént plaintiff egainst the tenant was 


decreed on compromise between the parties. 


and -the copy of that compromise decree 


was filed as a piece of evidence by the 


tenant in contesting the Suit No. 3 of 1927. 
He hotly contested the suit denying the right 
of the appellant to get rent from him and 
stating that the present plaintiff was his 
landlord. If he had won that suit the 
plaintiff would have been completely he- 
nefited. He would then have no interest 
to institute the present suit. Upon con- 
test the tenant lost the suit. He made an 
appeal and lost the appeal also. There- 
after the appellant instituted a suit for 
ejection against the tenant and the present 
plaintiff's son deposed as a witness for the 
tenant in that suit. 

It was after that ejection suit that the 
present suit was instituted to set aside the 
ex parte decree. From those facts the 
Munsif drew the conclusion that there was 
no fraud practised upon the present plaintiff. 
It appears clear that the present plaintiff was 
aware of the Suit No. 3 of 1927 very soon 
after iis institution and whether the sum- 
mons was served on him or not, he became 
fully cognizant of the suit so early that 
he might have filed a written statement 
and contested the suit himself. He pre- 
ferred to have the suit defended by 
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the tenant Abdul Karim. If Abdul Karim 
had won. the suit that-would have beena 
sufficient relief and that was why 
probably he did not choose to file a writ- 
ten statement himself. But in this case he 
can have no valid ground to set aside the 
decree which was passed on contest against 
the tenant and ex parte against him for 
he was fully cognisant of the suit in all 
its stages and he has failed to prove 
fraud. 

The result is that the appeal is allowed, 
the decree of the lower Appellate Court is 
set aside and that of the Munsif restored. 
The appellants will get the costs of the 


-Court of Appeal below. The parties will 


bear their own costs inthis Court. 
D; Appeal allowed. 


a keran ata nial, 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 483 of 1932 
September 7, -1933 
YOUNG AND RACHHPAL SINGH, Jd. 
Musammat LUGDI—P tatneire 
— APPELLANT 
| VETSUS 
HAR PRASAD AND ANOTHER——DERENDANTI 
'  —RESPON DENTS l 

Practice—Pleadings—Burden of proof as to 
limitation—Sutt for recovery of deposit—Proof by 
defendant that particular demand was made and 
refused beyond limitation--Cross-examination—Point, 
not raised in pleadings but extracted in ‘erosg= 
examination—Whether can form basis of decision— 
Civil Procedure Code (Act V of 1908, O. VI, r. 17— 
Amendment of pleadings to include plea of limitation 
— Whether can be allowed, f 

The plaintiff must show prima facie that his suit 
or cause of action is not barred by limitation. The 
Civil Procedure Code requires that the plaint should 
set forth the cause of action and when it accrued and 
if cause of action arose beyond the period allowed 
by any law for the institution ofthe suit, the ground 
upon which exemption from such law is claimed, 

But when the plaintiff's suit is prima facie 
within time, then if the defendant alleges that it 
ig not within limitation, it is for him to make out 
such a case. If the defendants wish to defeat the 
claim of the plaintiff on the ground of limitation, 
then it is absolutely necessary for them to plead 
that onaccount ofa particular demand mada by 
the plaintiff, the cause of action bad accrued not on 
the date alleged in the plaint but on some previous 
date, and on that ground the suit was not within 
limitation. 

Where it was not a part of either the plaintiff's 
or thedefendants’ cise that the money being a 
deposit, there was a demand at a date which time- 
barred the suit and the Judge merely on a state. 
ment extracted from the plaintiff's witness in cross-. 
examination decided this case on a point which was 
neither raised in the pleadings nor was the subject. 
matter of an issue: 4 

Held, that this was avery dangerous pro- 
cəsding, The witness might be bribed to make a- 


IN 


416 


statement in cross examination 
party's interest, 

Where the defendants’ case had no merits and 
they had taken money of an old pardanashin lady 
but had refused to pay iton demand; and the only 
ground upon which they resisted payment was 
purely a technical one under the limitation Act: 

Held, that an application to amend the pleadings 
to include the plea of limitation would not be 


allowed. 


S. CG. A. from thedecision of the Addi- 
tional Sub-Judge, Muttra, dated January 
28, 1932. 

Mr. M. L. Chaturbedi, for the Appellant. 

Mr. Panna Lal, for the Respondents. 

Judgment.—This is a second appeal 
from the decision of the learned Subordi- 
nate Judge of Muttra. The plaintiff, who 
isan old pardanashin woman, brought a 
suit in the Court of the Munsif for the sum 
of Rs. 2,371-11-0 being principal and 
interest on a sum of money deposited by 
her with the defendantsin the year 1924. 
Both the lower Courts have dismissed the 
plaintifi’s suit. The lower Appellate Court 
came to the conclusion that the money 
was a deposit and that Art. 60 of the 
Limitation Act applied. Although in the 
plaint the date of demand was said to be 
within three years of the suit, one of the 
witnesses for the plaintiff in the cross- 
examination said that various demands 
had been made forthe money and the first 
one was inor about the month of April 
1927. The learned Judge on ihis slate- 
ment, elicited in cross-examination, decided 
that the demand had been madein April 
1927 and that as Art. 60 applied, tke 
action was time-barred. The plaintiff ap- 
peals to this Court. 

The important point in this case is one 
of practice. It raises the question of 
pleadings. The plaintiff in her plaint 
alleged that this money had been deposit- 
ed that she had demanded it from the 
defendants, but they took no notice of her 
demands. Eventually on September 29, 
1930, a notice of demand was sent by 
post tothe defendants but that they had 
neglected to pay the money. The defence 
did not admit any demand, and by way 
of further plea the defendants stated that 
no money was received from the piaintifi 
at all by them. Nowhere in the defence 
was it raised that this money had been 
demanded by the plaintiff at a date which 
would make the claim time-barred. It is 
clear, therefore, that it was not a part of 
either the plaintiff's or the defendant's 
case that the money beinga deposit there 
wasa demand ata date which time-bar- 
yed the suit, The learned Judge merely 


contrary to his 
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on a sltatemènt extracted from the plaintiff's 
witness in cross-examinalion decided 
this case on a point which was neither 
raised in the pleadings nor the subject- 
matter of an issue. This in India is a 
very dangerous proceeding. The witness 
might be bribedto make.a statement in . 
cross-examination contrary to his party's 
interest. It is clear to-“us that the Judgé 
has not taken the proper course in this 
case. When a point like this arises in the 
trialofan action, the Judge has first of 
all to consider whether in the interests of 
justice an amendment of the pleading 
ought to be allowed at that stage. If he 


. decides, on the application of the parties, 


that an amendment at that late stage ought 
to be allowed, it is his duty to allow the 
amendment andadjourn the case in order 
that the amendment may properly be 
formulated in the pleadings and an op- 
portunity given to the other party to 
amend their pleading as they think fit. 
The, costs of the amendments and all the 
costs thrown away would be payable by 
the party making the application. 

If this had been done in this case, as the 
point was entirely new and was the only 
point on which the case was to be decided, 
the whole of the costs in the trial Court 
and in the Court of Appeal would have had 
to be paid by the defendants. Further, in 
a case like this the Judge ought to have 
dismissed an application if one had been 
made for permission to amend the plead- 
ings. The defendants had no merit at all. 
They had taken the money of an old 
pardanashin lady; they had refused to 
pay it on demand; and the only ground 
upen which they resisted payment was 
purely a technical one under the Limita- 
tion Act. If, therefore, the proper proce- 
dure had becn followed in the lower Court 
the plaintiff's appeal tothe lower Appel- 
late Court must have been successful. 
The same result necessarily follows here. 
We refuse to consider a point not raised in 
the pleadings and concerning which no 
issue had been struck. It is contrary to 
justice that it should be considered at this 
stage. 

It is well settled now that the plaintiff 
must show prima facie that his suit or 
cause of action is not barred by limitation. 
The Civil Procedure Code requires that 
the plaint should set forth the cause of 
action and whenit accrued, and, if cause 
of action arose heyond the period allowed 
by any law for the institution of the suit 
the ground upon whch exemption from - 
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such law is -claimed. The Code of Civil 
Procedure provides that ifa suit appears 
from the statement in the plaint to be 
barred by any positive rule of law, the 
Court shall reject the plaint. It will, there- 
fore, be seen that the plaintiff is under 
the necessity of satisfying the Court that 
his case is not barred by limitation. But 
when the plaintiff's suit is prima facie 
. within time, then if the defendant alleges 
that it is not within limitation, it is for 
him to make out such a case. On the 
plaint as it stood, the suit of the plaintiff 
was within limitation. The plaint showed 
that the sum claimed was deposited with 
ihe defendants, that demands had been 
made and the last demand by registered 
notice was made within a period of limita- 
tion, Inthe plaint there was nothing to 
show that any demand had been made 
earlier, which would have had the effect of 
making the case time-barred. If the de- 
fendants wished todefeat the claim of the 
plaintiff on the ground of limitation, then 
it was absolutely necessary for .them to 
plead that on account of a particular de- 
mand made by the plaintiff the cause of 
action had accrued not on the date alleged 
in the plaint but on some previous date, 
and on that ground the suit was not within 
limitation. But no such plea was taken by 
the defendants and, therefore, the lower 
Appellate Court was not justified in 
throwing out the claim on the ground of 
limitation because of the statement 
made by a witness during his cross-exa- 
mination. The reason for thisis obvious 
and itis that the plaintiff has had no 
opportunity of meeting the case which the 
Court below made out for the defendants. 
Ifthe plaintiff had known that the defen- 
dants would resist her claim on the allega- 
tion thatowing to some previous demand 
the suit was not filed within limitation, then 
she might have been able’ to prove by 
satisfactory evidence that such was not the 
case. 

The result is that the appeal is allowed 
and the suit of the plaintiff is decreed 
with costs in all the Courts. The plaintiff 
will also have interest pendente lite and 
till realisation at the rate of six per cent. 


N. Appeal allowed, 
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CALCUTTA HIGH COURT 
Criminal Revision No. 306 of 1934 
July 13, 1934 
GUHA AND BARTLEY, Jd. 

PURAN CHANDRA BAGCHI, 
NABADWIP MUNIOIPALITY— 
PETITIONER 
Versus 
SATIS CHANDRA MODAK AND OTHERS— 
Opposite PARTIES 
Bengal Municipal Act (XV of 1932}, 33, 240, 241 -- 
Encroachment by entire shop on Municipal road—- 

Section applicable. 

Where an encroachment onthe Municipal road is 
made by practivally the entire shop and not a part of 
it, the encroachment is one to which s. 241 of the 
Bengal Municipal Act and to which not s. 240 of 
the Act applies. a 

Messrs. Probodh Chandra Chatterji aud 
Kumud Bandhu Bagchi, for the Petitioner. 

Mr. Jitendra Mohun Banerjee, tor the 
Opposite Parties. 


Order.—This Rule is directed against 
an order passed by a Deputy Magistrate 
at Krishnagar, on November 2], 1933, 
under s. 240 (3) and s. 241 (3), Bengal 
Municipal Act. It appears that the peti- 
tioner, the Chairman of the Nabadwip Mu- 
nicipality, complained to the District 
Magistrate of Nadia, of an encroachment 
or obstruction upon a Municipal road by the 
opposite party which the opposite party 
failed to remove on requisition by the 
Municipality. The Chairman of the Muni- 
cipality prayed for an order authorizing 
him to remove the encroachment or obstruc- 
tion; notice was thereupon issued on the 
opposite party by the Deputy Magistrate 
to whom the case was made over to show 
cause why they should not remove the 
encroachment : on an inquiry held by the 
Deputy Magistrate the application of the 
Chairman to the District Magistrate was 
dismissed, and the proceedings were drop- 
ped by the Deputy Magistrate, on the 
ground that neither s. 240 (1) (b) nors. 241, 
Bengal Municipal Act, was applicable to 
this case, and that the notice issued by 
the Ohairman of the Municipality on the 
opposite party for removal of obstruction 
was irregular, and that the proceedings 
started before the Magistrate at the 
insLance of the Chairman were ab initio 
void. 

On the materials before us.we have no 
hesitation in holding that the Magistrate 
is right in his decision that s. :40, Bengal 
Municipal Act, had no application to the 
case before him. The Magistrate's deci- 
sion, however, on the question of applica- 
bility of s. 241 tothe facts of this caseis, in 
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' our judgment, not sustainable. On the 
finding arrived at by the Magistrate as 
the result of an inquiry held by him that 
“practically the entire shop of the Satis 

handra Modak and not a part of it’ was 
an encroachment on Municipal road, the 
encroachment or obstruction complained 
of in the case before us, by the Munici- 
pality, was undoubtedly one to which the 
provisions contained in s. 241, Bengal 
Municipal Act, were applicable. The con- 
tention urged in support of this Rule that 
the Magistrate is wrong in holding that 
the same did not come within the pur- 
view of 8, 241, Bengal Municipal Act has, 
therefore, to be given effect to; and we 
hold that it was within the competency of 
the Magistrate to make an order in 
favour of the Municipality, so far as the 
encroachment or obstruction complained 
of by the Chairman of the Municipality 
was concerned. The learned Sessions Judge 
of Nadia, it appears, was moved against 
the order passed by the Deputy Magiat- 
rate on November 21, 1933, which is ac- 
cording to our decision erroneous and un- 
sustainable. The Judge rejected the ap- 
plication of motion before him, on Feb- 
ruary 16, 1934, affirming the view taken 
by the Deputy Magistrate so far as the 
application of s. 240, Bengal Municipal 
Act, was concerned, No opinion was ex- 
pressed by the Judge on the applicability 
or otherwise of s. 241. 

The result of the decision we have ar- 
rived at is that the order of the Deputy 
Magistrate passed on November 21, 1933, 
is set aside. The Magistrate will now 
deal with the application of the Chairman 
of the Municipality, the petitioner in this 
Court, to the District Magistrate of Nadia, 
on the footing that s. 241, Bengal Muni- 
cipal] Act, is applicable to the case, and 


pass appropriate orders in consonance with - 


that provision of the law. 
D, Rule made absolute. 





LAHORE HIGH COURT 
First Civil Appeal No. 1414 of 1930 
November 10, 1933 
ADDISON AND CURRIE, Jd. 
COMMITTEE or MANAGEMENT or 
GURDWARAS, AMRITSAR AND ANOTAER 
— OBIBOTORS — APPELLANTS 
versus 
Musammat NIHAL DEVI—Petrrionza— 
RESPONDENT 


Sikh Gurdwaras Act (VIII of 1925), s. 5—Wili— 
Construction—Half income bequeathed to set up 
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langar—Widowed daughter's son appointed manager 
~-Provision that he and his mother were to receive 
only food—Widowed daughter, if member of testator 8 
family—Whether she has interest in the chariy 
within the meaning of 8.5. l , 

The petitioner's father A made a will under which 
half the income of the property was to be spent as 
dharamarth by setting up a langar (free kitchen). 
This son S was to receive halfthe income for the 
maintenance of his family including the testator s 
widow. S was to realise the rents, keep half the 
income and hand over half toH, the son of the 
petitioner as manager of the langar. He and the 
petitioner were merely to receive food from the 
langar. It was also provided that after the death of 
H and S, whoever was fit out of his family, was to 
be appointed manager of the dharamarth. After 
the death of S, his son K and H handed over the 
property tothe Golden Temple in 1923, before the 
passing of the Sikh Gurdwaras Act. The property 
was included in the consolidate list 
published under s. 3. The petitioner claimed to be 
entitled to manage the property : l 

Held, that she was nota member of the testator’s 
family having ceased tobe a memberof iton her 
marriage, and apart from her right to receive food 
from the langar she had no right, title or interest 
in the property, and hence was not entitled to 
manage the langer. ; 

F.C. A. from the decree of the Second 
Sikh Gurdwaras Tribunal, Lahore, dated 
May 28, 1930. _ 

Mr. Charan Singh, for the Appellants. 

Mr. Rama Nand, for the Respondent. 

Judgment.—Musammat Nihal Devi, the 
widowed daughter of one Atma Ram, 
put in a petition under s. 5 of the Sikh 
Gurdwaras Act, in connection with certain 
properties included in the usual consoli- 
dated list as belonging to Gurdwara Sri 
Harmandir Sahib, she claimed that her 
father Atma Ram in his will dated Feb- 
ruary 15, 1901, bequeathed the income of 
the properties in question in equal shares 
for the maintenance of his family and for 
the upkeep of a langar (free kitchen) and 
that he appointed Hira Singh, her son, mana- 
ger of the langar. It is further stated 
that she was the sole surviving heir of 
Atma Ram on whom the ownership of the 
property as well as the management of the 


langar devolved, It was also claimed that. 


her son Hira Singh had no power to hand 
over the property to the Shiromani Gur- 
dwara Parbhandak Committee and that his 
act wasnull and void. The Shiromani Gur- 
dwaras Parbhandak Committee denied that 
she was the heir of Atma Ram or that she 
had any concern with the trust property. It 
was pleaded that Hira Singh was appointed 
trustee by Atma Ram, his duty, being to 
apply half the income to maintain the 
langar and to give half forthe mainte- 
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nance of Atma Ram’s son and grandson, . 


Sundar Das and Kahan Chand. 
death of Sundar Das and Atma Rams’ 


After the ` 
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widow, Musammat Ohet Kaur, Hira Singh 
and Kahan Chand handed over the proper- 
ty to the Sri Harmandir Sahib through 
the Shiromani Gurdwaras Parbhandak 
Committee in- 1923 asthey were incapable 
of managing it. The Sikh Gurdwars Tri- 
bunal has held that Musammat Nihal 
Devi was entitled to manage the charity 
set up by the will as being a member 
of the fonnder’s family and that Hira 
Singh and Kahan Chand could not hand 
it over to the Gurdwara. It accordingly 
granted hera decree to the effect that the 
Shiromani Gurdwaras Parbhandak Commit- 
tee had no right, title or interest in the 
charity and that Musammat Nihal Devi, 
the widowed daughter of Atma Ram, was 
entitled to manage it. Against this deci- 
sion the Committee of Management of the 
Gurdwarasat Amritsar and the Shiromani 
Gurdwaras Parbhandak ‘(Committee have 
preferred this appeal. 

Both parties took their stand upon the 
will and did not question its validity. 
It is, therefore, necessary to set forth 
the main provisions of the will. Itstarts 
by stating what the property is. It then 
sets forth that half of the income shall 
be spent as dharamarth by setting up a 
langar, Hira Singh, his widowed daugh- 
ter’sson, was to prepare the food and his 
son Sundar Das was to distribute it among 
falirs, beggars and Sadhus. 
Lala Soba Ram and Bhar Atma Singh 
were appointed muhafizan (supervisors) of 
the langar, Paragraph 3 of the will isim- 
portant and is to the effect that his son 
Sundar Das was to receive half the ia- 
come for the maintenance of his family, 
including his wife, children and the testa- 
tor’s widow. His son was to realise the 
rents, keep half the income and hand 
over half to Hira Singh, the sarbrah (mana- 
ger) of the langar: Hira Singh and the 
petitioner, i. e Musammat Nihal Devi, 
were merely to receive their food from the 
langar while the former was also to get 
Rs. 25 a year for clothes. In para. 4 it 
is stated that when Kahan Ohand, son of 
Sundar Das came of age he was to receive 
balf of the income allotted to Sundar Das. 
There was a provision for depriving Sundar 
Das of the money allotted to him if he 
took to drink. This power was given to 
the muhafizan (supervisors). Paragraph 7 
is also important. It is tothe effect that 
after the death of the two sarbrahs (mana- 
gers), whoever was fit out of his family 
should be appointed sarbrah (manager) of 
the dharmarth. That was to be acted upon 
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from generation to generation. If there was 
nobody fit in the family, then the muhaf- 
zan (supervisors), could appoint any one 
they liked as the sarbrah (manager) of the 
langar. If either of the supervisors died, 
the survivor could appoint another. The 
testator’s family was deprived of power 
to alienate the houses, the rents of which 
hau been made wakf. 

After the death of Sundar Das and his 
mother, Kahan Ghand, who was unmar- 
ried, was the sole surviving person to 
whom half the income wus to be paid. 
Both the supervisors (muhafizan) are now 
dead. Hira Singh, the original sarbrah 
of the langar, is alive. Kahan Chand is 
also now dead, so that there is no mem- 
ber of Sundar Das’s family left. The 
property was the self-acquired property 
of the testator Atma Ram Kahan Chand, 
when he was the sole surviving benefi- 
ciary of Sundar Das's family, and Hira 
Singh handed over the property in ques- 
tion to the Sri Harmandir Sahib,z. e., 
the Golden Temple. This was in 1923 
before the passing of the Sikh Gurdwaras 
Act. The property was included in the 
consolidated list published under s. 3 of 
the Act. Hira Singh also putin a petition 
claiming to manage the charity and this 
petition resulted in a compromise before the 
Sikh Gurdwaras Tribunal. 

Before the property was handed over to 
the Darbar Sahib, there was litigation 
between Hira Singh and Kahan Uhand 
and Hira Singh became virtually the sole 
manager of the charity, subject to certain 
rights reserved in favour of Kahan 
Chand. 

The question is in these circumstances 
whether Musammat Nihal Devi has any inter- 
est inthecharity within the meaning of s, 5 
of the Sikh Gurdwaras Act. It seams to 
me that she has none under the will on 
which both parties take their stand. Para- 
graph 3 clearly lays down that half the 
income was to goto maintain the family 
of Sundar Das, son of Atma Ram, and 
that the petitioner, the widowed daughter 
of the testator, had no right of any kind 
except to get her food from the langar. 
She certainly is nota member of Sundar 
Das’s family. Hira Singh, her son, is still 
in charge of the langar under the Darbar 
Sahib. It seems to me that the only 
possible interpretation of para. 3 is that 
the widowed daughter Musammat Nihal 
Devi was excluded from all interest in the 
charity except to the extent that she was 
entitled to get her food from the langar. 


420 


This she still is getting and this is not 
what she now claims. She claims the 
management of the charity from which 
she was excluded by the will. 

Further, it seems to me that she is ex- 
cluded by the provisions of s. 7 of the will. 
It is to the effect that after the death of 
the two sarbrahs (managers), whoever was 
fit out of his family was to be appointed 
sarbrah of the charity, and if there was 
nobody fit in the family, then the muhafi- 
zan (supervisors) were to appoint anyhody 
they liked as sarbrak of the langar. The 
two sarbrahs mentioned here are Hira Singh, 
who is still acting as sarbrah under the 
Darbar Sahib, and the testator’s son Sun- 
dar Das, whose duty it was to collect the 
rents and hand over half the income to 
Hira Singh for the langar. Sundar Das 
is dead, but Hira Singh is alive, it is not 
till both Sundar Das and Hira Singh are 
dead that some one out of the family can 
be appointed sarbrah of the charity. It 
18 true that there is a provision for the 
removal of Hira Singh from the mana- 
gership of the langar, but this power was 
given jointly to the muhafizan (supervisors) 
and the testator’s son Sundar Das, all of 
whom are dead. Noone has taken the 
place of the original supervisors. The pe- 
tition must fail also for this reason. 

Not only that, but it seems to me that 
the petitioner, the widowed daughter of 
the testator, cannot be held to bea mem- 
ber of the testator’s family. As stated in 
para. 212 of Mulla’s Hindu Law, a dau- 
ghter ceases to be a member of her father’s 
family on marriage and becomes a member 
of her husband’s family. It must, there- 
fore, be held that sheis nota member of 
the testator’s family. For this reason also 
she does not come in under the will. 

Apart, therefore, from her right to receive 
food from the langar, which is not denied 
and not claimed in the petition, the petitioner 
has no right, title or interest in the pro- 
perty in . question. It follows, therefore, 
that her petition must be dismissed. I 
would accept the appeal with eccsts and 
‘dismiss the petition. Parties can bear their 
own costs before the Sikh Gurdwaras Tri- 
bunal, 

N. Appeal accepted. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 27 of 1933 
July 24, 1934 
Moxesul, Aore. C. J. ann S. K. GHOSE, d. 
KULODA PRASAD MAJUMDAR AND 
ANOTHER— APPELLANTS 
Versus 
KUMAR PRATIVA NATH ROY AND 
OTHERS— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885 as amended 
in 1928), s. 174 (5',(3)—Amendment of el (5)— 
Effect, if retrospective—Deposit not made—Appeal 
dismissed—-Second appeal, if lies—“ Allowed" in cl, 
(3), meaning of —Deposit, when to be made, 

Olause (5), 5. 174, Bengal Tenancy Act as amend- 
ed in 1928, hasno retrospective effect 

No second appeal lies from an order dismissing 
an appeal for not making deposit as required’ by 
s. 174 (5), Bengal Tenancy Act 

Obiter.—The word ‘allowed’ in the cl. (3) of 8, 174, 
Bengal Tenency Act, should be read in the sense of 
‘entertained’ and the deposit should be made at the 
time of filing of the application for setting aside the 
sale andnot before the hearing of the application, 
Mofizuddin a Mofizuddin (3), doubted. 


O. A. from appellate order of the Sub- 
J udge, First Court, Patna, dated May 30, 
1931. 

Mr. Dinesh Chandra Roy, for the Appel- 
lants. 

Mr. Abinash Chandra Ghose for Mr. 
Girija Prosonna Roy Chowdhury, for the 
Respondents. 

Judgment.—This is an appeal by some 
judgment-debtors in execution of a decree 
against whom the jama in arrears was sold 
and who applied for setting aside the 
sale. The decree-holder obtained the dec- 
ree on December 21, 1925. The sale at 
which the decree-holder himself made the 
purchase took place on March 18, 1929. 
The application to set the sale aside was 
made on March 27, 1929, under O. XXI, 
r, 90, Civil Procedure Code. On May 4, 1929, 
the judgment-debtors were ordered under 
s. 174, cl. (3), Bengal Tenancy Act, to 
deposit the decretal amount by the 27th of 
that month. On the date last mentioned, 
the time for the deposit was extended to 
June 1, 1929, on which date an application ` 
was made by them for further extension 
of time but was refused. The case was 
then taken up, but the judgment-debtors 
did not appear. On that, the application 
under O. XXI, r. 90, was dismissed for 
default, There was then an application 
filed by them for review which was ulti- 
mately dismissed. They then preferred an 
appeal from the order dismissing their 
application under O. XXI, r. 90, of the 
Code, At the hearing of the appeal it was 
found that the deposit contemplated by 
cl. (5), s. 174, Bengal Tenancy Act, had 
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not been made. The decree-holder took a 
preliminary objection as to the maintain- 
ability of the appeal on the ground that 
the required deposit had not been made. 
The objection prevailed and the appeal 
was dismissed. From this order the pre- 
sent appeal has been preferred. 


It is not disputed that the appeal does 
not lie. What is contended is that on revi- 
sion it should be held that the order of the 
Court of first instance as well as of the 
Court of Appeal below were orders made 
without jurisdiction. The first ground 
taken is that the decree was nota rent- 
decree, nor the sale a rent-sale, and that 
consequently Chap. XIV, Bengal Tenancy 
Act, was inapplicable. On this contention, 
one argument advanced is that cl, (5), 
s. 174 of that Act having no application, the 
appeal could not be dismissed for omission 
to make the deposit required by that 
clause; and another contention urged is 
that no deposit could be called for under 
el. (3) of that section nor could any order of 
dismissal bs made of the application under 
O. XXI,r. 90 of the Code for failure to 
make the deposit. The Subordinate Judge 
has given some reasons for overruling the 
aforesaid contention. But we are not 
inclined to examine the correctness or 
otherwise of his reasons, because we find 
that the present contention of the appell- 
ants is contrary to what they stated in 
some of their own petitions in the Court of 
first instance. 


It is not disputed that if Chap. XIV, 
Bengal Tenancy Act, applied, cl. 4), 
s. 174 of the Act would apply tothe appeal 
in the Court below. That appeal was filed 
alter the amendments of the Bengal 
Tenancy Act of 1928 came into force and 
the provision of cl. (5), s. 174 of the Act 
began to operate as soon as the amend- 
ments came into force, there being noth- 
ing in the language of the provision indi- 
cating the contrary. On the question whe- 
ther the clause can operate retrospectively, 
it has been held that in cases of applica- 
tions under O. XXI, r. 90, lodged before 
the amendments came into force, the pro- 
vision had no application, because there 
was nothing to indicate that it was made 
retrospective either expressly or by neces- 
sary intendment and thatas the matter 
involved is one affecting the right of ap- 
peal which is a substantive right, according 
to the ordinary canons of construction no 
retrospective operation can be given to 
it: Nagendra Nath Bose v. Manmohan 
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Singha (1}, and Asikannissa v. Dwijendra 
Krishna (2). These decisions, however, do 
not help the appellants in the present case, 
because their application to set aside tke 
sale under O. XXI, r. 90, itself was filed, 
and even the sale itself had taken place, 
after the amendments came into operation. 
The appellants have urged that inasmuch 
as the execution proceedings had been 
started prior to when the amendment came 
into force, the amendments should not be 
operative. With this contention we cannot 
agree, because the right that is affected 
by the amendments accrued only on the 
sale and not before. 

We have been asked to hold that the 
order of the Gourt of first instance calling 
for the deposit was made without jurisdic- 
tion and in this behalf reliance has been 
placed on the decision of this Court in 
Mofizuddin v. Mofizuddin (3). In that 
case it has been held that such deposit 
under cl. (3), s. 174, Bengal Tenancy Act, 
can be called for by the Court after and 
not before the hearing of the application. 
The learned Judges have in that case 
pointed out the enormous difficulties that 
are experienced in construing the clause. 
We are very doubtful if it was not the 
intention of the legislature that the word 
‘allowed’ in the clause should beread in 
the sense of ‘entertained,’ because we are 
unable to hold that unless it is so read, 
the difficulties can be solved: the solution 
suggested in the aforesaid decision, in our 
opinion, is not a satisfactory solution of 
the difficulties. On the whole, we are not 
prepared to hold that a case for revision 
has been made out. The appeal is dismiss- 
ed, so also the application. There will be 
no order for costs. 

D. Appeal dismissed. 

(1) 129 Ind. Gas 849; ATR 193! Oal. 100; 310 W 
N 1009; Ind. Rul 1931) Oal. 289. 

(2) 12) Ind. Gas, 87%; A I R1931 Oal, 92; 580 


167; 34 O W N 820; Ind. Rul. (1931) Cal. 318. 
(3) 151 Ind. Oas. 54; A I R 1934 Oal. 491; 61 O 
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LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 
of 1933 
October 20, 1933 
ABDUL QADIR, 4. 
BADR-UD-DIN--DEFENDANT— 
PETITIONE« 
versus 
MUNI LAL ano oragres— PLAINTIFFS AND 


DEFENDANTS —RESPONDENTS 
Civil Procedure Code (Act V of 1908), O, XXXIX. 
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r. 1~Appeal pending—Bona fide contention regarding 
title to land—One party getting order to sell in 
execution of decree—Sale, whether should be stayed 
and status quo ante maintained—Whether Court 


should order security. 

Where an appeal was pending in which there was 
a bona fide contention between the partiesasto the 
title to the lands, decree-holder, one ofthe parties 
had got an order to sell the propert4 in execution of 


his decree : 

Held, that the status quo ante should not be dis- 
turbed andthe sale should be stayed till the disposal 
of appeal. Nawal Kishore Kharaiti Lal v. Santosh 
Singh (1), Bagga Mal v Basheshar Lal Mithan Lal 
(2) and Abdullah Khan v. Banke Lal (3), referred 


to. ‘ 

In a case falling under O. XXXIX, r. 1, Qivil 
Procedure Code, it is not necessary that the Courts 
should order the petitioner to furnish security to 
compensate the decree-holder for any loss that may 
be caused bya temporary injunction against him 
being granted. 

Mr. Abdul Karim, for the Petitioner. 

Mr. Shamair Chand, for the Resondents. 

Order.—Muni Lal and others, had a 
decree against one Nur Mohammad of 
Adampur in the Jullundur district, and in 
execution of that decree, attached 66 kanals 
4 marlas of land situated at Adampur, as 
belonging to Nur Mohammad. Badr-ud- 
Din, who claimed to be in possession of the 
said land as a purchaser of the property 
from the said Nur Mohammad, objected 
to the attachment. His objection prevailed 
and the Senior Subordinate Judge, Jul- 
lundur, ordered, on March 19, 1932, that 
the land may be released from attachment, 
as it did not belong to Nur Mohammad. 
The decree-holders, thereupon, brought a 
suit for !a declaration that the sale, dated 
June 28, 1929, in favour of Badr-ud-Din 
was fictitious, and that the land was liable 
to attachment. This suit was decreed in 
their favour on February 20, 1933. Badr- 
ud-Din filed an appeal against that decree, 
which was admitted to a Division Bench 
on May 26, 1933. He also made an applica- 
tion under s. 151, O. XXXIX, r. 1 and 
O. XLI, r. 5, of the Civil Procedure 
Code, praying that the proceedings taken 
by the decree-holders for the sale of the 
said land in execution of the decree, dated 
February 20, 1933, may be stayed. An 
ad interim order staying the sale was pass- 
ed on that application by this Court and 
notice of the petition was given to the 
other party. ; 

Ihave heard Mr. Abdul Karim for the 
petitioner inconnection with the applica- 
tion referred to above and Mr. Shamair 
Chand has addressed me on behalf of the 
respondents. 

Counsel for the petitioner now bases his 
application on O. XXXIX, r. 1, Civil Pro- 
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cedure Code, and submits that O. XLI, 
r. 5, Civil Procedure Code, was wrongly 
added in his application. He urges that 
there is a bona fide contention between the 
parties as to the title to the land in dispute 
and that his client would suffer substantial 
and irreparable loss if the property is 
allowed to be sold before the disposal of 
his appeal in this Court. He adds that 
his client is in possession of his land 
through his tenants and the balance of 
convenience lies in not disturbing the 
status quo ante, till the decision of the 
appeal. He refers in this connection to 
Nawal Kishore-Kharaiti Lal v. Santosh 
Singh (LD, Bagga Mal v. Bashesher Lal- 
Mithan Lal (2), and Abdullah Khan v. 
Banke Lal (3). I think there is force in 
this plea. 

Mr. Shamair Chand opposes the appli- 
cation on the ground that the sale if it 
takes place, being pendente lite, would be 
subject to the final result of the suit in 
appeal and that, therefore, the interests 
of the petitioner would not be prejudiced, 
if he succeeds. He submits,,in the alterna- 
tive that if the prayer of the petitioner is 
granted, it should be granted on his fur- 
nishing security to compensate the respon- 
dent-decree-holders, for the loss of interest 
on the value of the land attached, at 6 per 
cent. per annum from the date of the tem- 
porary injunction to the date of the deci- 
sion of the appeal, because the effect of 
the temporary injunction would be to keep 
the decree-holders out of the money which 
they can realize from the sale if it is allow- 
ed to take place. 

The reply of Mr. Abdul Karim is that 
the Court has power to impose terms as to 
security, etc., in cases which are governed 
by O. XLI, r. 5, Oivil Procedure Code, 
but as the present case falls within the 
purview of O. XX XIX, r. 1, Civil Procedure 

ode, no order as to security is necessary, 
as this rule does not impose any such con- 
dition upon anorder passed under it. Mr. 
Shamair Chand has not been able to refer 
to any authority for the view Lhat in a case 
falling under O. XXXIX, r. 1, Civil Proced- 
ure Code, the Courts should order the peti- 
tioner to furnish security to compensate 
the decree-holder for any loss that may be 
caused by a temporary injunction against 
him being granted, and he does not con- 


(1) 123 Ind Oas. 527; AI R 1880 Lah. 108; Ind 
Rul. (1930) Lah. 477; 31 P L R 5873 

(2) 126 Ind. Cas, 443; A IR 1930 Lah, 793; Ind, 
Rul, (1930) Lah, 731. 

(3) 7 Ind. Cas, 183: 33 A 79;7 ALJ 932. 
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tend that the case before me is not govern- 
ed by O. XXXIX, r. 1. 

It appears to me that it would be only 
fair in a case of this kind to stay the sale 
of the property in dispute till the conten- 
tion between the parties has been finally 
decided by this Court, without imposing 
any terms on the petitioner as to furnish- 
ing security. It is ordered, therefore, that 
a temporary injunction may issue, restrain- 
ing the respondent-decree-holders from 


getting the 66 kanals 4 marlas of land in. 


question sold in execution of their decree, 
till the decision of the appeal filed by Badr- 
ud-Din in this Court. 

I would like, however, to avoid any 
unnecessary delay in the disposal of the 
said appeal and, therefore, it is hereby 
ordered that the same may come up for 
hearing at an early date, as soon asit- is 
ready. 

I would leave the parties to bear their 
own costs of this petition. 

D. Order accordingly. 
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RANGOON HIGH COURT 
Special Second Oivil Appeal No, 148 
of 1934 
August 22, 1934 
Donkey, J. 

MA YA SHIN—AppELLANT 
VveETSUS 


NIHAL SINGH - RESPONDENT 

Restitution of conjugal righis,—Husband bringing 
false criminal charge against wife, if entitled to 
restitution of conjugal rights—Decree of restitution 
of conjugal rights should not be granted to a Hindu 
husband if effect of it would be that wife will have 
to stay with concubine of her husband--Hindu Law. 

It would be outrageous that a husband, who has 
brought a false criminal charge against his wife, 
should be permitted to invoke the aid ofthe Court to 
compel that wife subsequently to reside with him, 
Bai Jivt v. Narsing Lalbhat (1), Earl Russell v, 
Compass Russell (2), relied on. 

A decree for restitution of conjugal rights should 
not be granted toa Hindu husband when the effect of 
that decree would be that the wife will be compelled 
to live in the same house with a concubine of her 
husband. Dular Koer v. Dwarka Nath (3), 
Appalamma v. Yellayya (4), relied on. 

Sp. 5. C. A. against a decree of the 
District Court, Lower Chindwin, dated 
February 28, 1934. 

Mr. A. N. Basu, for the Appellant. 

Mr. K. N. Dangali, for the Respondent. 

Judgment.—The defendant-appellant is 
a Burmese woman, who’ has embraced the 
Sikh religion, and admittedly has been 
married to the plaintiff-respondent for a 
number of years. She left him, and some 
time subsequently she brought an applica- 
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tion against him before 4 Magistrate at 
Mony wa for maintenance for herself and her 
children, under the provisions of s. 488, Orimi- 
nal Procedure Code. This application was 
field on September 7, 1933. On November 27, 
1933, the respondent brought the suit out of 
which this appeal arises against her for resti- 
tution of conjugal rights. Itisplainthat the 
suit was acounter-blast tothe appellant's 
application under s. 448, Oriminal Proce- 
dure Code, and that its sole object was to 
render infructuous any order that she might 
obtain from the Magistrate for her main- 
tenance. Consequently, from the very 
beginning it was clear that the suit was not 
a bona fide suit. 

The appellant asserted that she was 
justified in leaving the respondent and 
living separately from him on the ground of 
cruelty. At the hearing of the suit she 
produced evidence of three separate kinds 
of cruelty which had been practised by the 
respondent. She first called evidence to 
prove that he had on two occasions beaten 
her. Shefurther called evidence that he 
had brought a false criminal charge against 
ner before a Magistrate. She also called 
evidence that he was now openly living 
with a woman named Ma Mya to whom he is 
not legally married. 

The respondent's suit was dismissed in 
the Township Court, but this decision was 
reversed by the learned District Judge of 
the lower Chindwin District on appeal. 
In the first place, the latter held that the 
evidence to prove the two alleged acts of 
beating was not sufficient. As regards the 
first alleged beating, there is no doubt that 
the appellant condoned this by returning 
to the respondent after it had occurred, but 
there is clear evidence that when she 
subsequently left the respondent she did so 
after having made a report to elders in her 
village that she was leaving the respondent 
on account of his having beaten her. To 
my mind, this evidence, coupled with that of 
the single alleged eye-witness of the beat- 
ing, is sufficient to establish that sucha 
beating occurred. I should not myself, in 
view of the social status of the parties, be 
inclined to pay much attention to this 
ground of physical ill-treatment, but the 
question of the criminal prosecution seems 
to me to be of infinitely greater importance, 
In the case of Bai Jivi v. Narsingh 
Lalbhai (1) which was a suit brought by a 
Hindu husband for restitution of conjugal 
rights, the learned Chief Justice of Bombay 


(1) 101 Ind, Cas. 403; A I R 1927 Bom. 264; 51 8B 
329; 29 Bom. L R 332, 
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referred, with approval, tothe remarks of 
Lord Gersehell in Karl Russell v. Compess 
Russell. (9), at page 456*, which are as 
follows:— 
“Indeed, if the broadest definition of cruelty which 
has been contended for in this case were accepted, 
it would still be to my mind unsatisfactory that a 


husband who, though stopping short of cruelty in that. 


sense, had by insult and outrage driven his wife to 
leave him, should, without repentance for the past or 
any assurance of amendment for the future, be able 
to invoke the assistance of the Court and call for the 
strong arm of the law to force his wife under pain of 
imprisonment to resume cohabitation. One would 
think that the Court might well refuse to afford its 
assistance to one who acted thus.” 


To my mind, it would be outrageous that 
a husband, who has brought a false criminal 
charge against his wife, should be permitted 
to invoke the aid of the Court to compel that 
wife subsequently to reside with him. 
Moreover, the learned District Judge has 
stated in his judgment that it is not proved 
that the woman with whom the respondent 
is now living isa concubine, but it seems 
tome that that is perfectly clear from the 
admissions of the ierpondent himself. He 
js a Hindu, and he admits that this woman 
is a Burmese Buddhist. He has eohabited 
with her, on his own showing, for the last 
twenty years, but never openly, but after 
the appellant had left him he took this 
woman openly into his house and is now 
living permanently with her. Tt has been 
held in Dular Koer v. Dwarka Nath (3), 
that a decree for restitution. of conjugal 
rights should not he granted to a Hindu 
` husband when the effect of that decree 
would he that the wife will be compelled to 
live in the same house with a concubine 
of her husband. The same principle was 
enunciated in a case which was referred to 
In argument on behalfof the respondent? 
Appalamma v. Yellayya (4). On this 
ground also it seems tome that the appel- 
lant would be justified in resisting the 
attempts of the respondent to compel her to 
live with him. However I do not rest my 
conclusion mainly on this matter of his living 
with the woman, Ma Mya, but I do hold, as 
I have already stated, that it would be 
outrageous if I permitted the authority: of 
this Court to be used to compel this 
woman to live witha man who admittedly 
brought a false criminal charge against 

er. 

in my opinion, the decision of the learned 
District Judge was wrong and that of the 


Township Judge was correct. This 
(2) (1897) A O 395. BADEN, 
(3134 O 971. 

_(4) 20 M 470. 


“Page of (1897) A. O—[Hd.] 
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is therefore allowed, the judgment and 
decree of the “District Court are set aside 
and the plaintiff-respondent’s suit is dis- 
missed with costs throughout, Advocate's fee 
in this Court, three gold mohurs. 

D. Appeal allowed. 


MADRAS HIGH COURT 
Second Civil Appeals Nos. 462 and 163 
of 1930 
May 7, 1934 
VARADACHARIAR, J. 
MUTHALA REDDIAR AND ANOTHER 


—APPELLANTS 
VETSUS 
SANKARAPPA REDDIAR AND OTHERS 
—-R ESPON DENTS 
Hindu Law—Inheritance—Illatom son-in law— 
Right of descendants to collateral succession — 


Custom. 

The descendants of an illatom son-in-law are not 
entitled tothe right of reversionary, or collateral 
succession. . 

It is not accurate to speak of an illatom son-in- 
law as an adopted son and the analogy of sonship 
cannot be carried to the extent of importing into 
this relationship all the incidents which attach 
to recognised sonship under the Hindu Law. 

In dealing with questions of custom the argu- 
ment of parity of reasoning or logical extension 
is scarcely permissible, Palaniappa Chettiar v. 
Chockalinga Chetty (1), referred to. 

S. C.A. against the decree of the Court 
of the Subordinate Judge of Trichinopolv 
in Appeal Suits Nos. 164 and 200 of 1928 
(A.S. Nos. 346 of 1927 and 36 of 1928 
Court, Trichinopoly) preferred 
against the decree of the Court of the Dis- 
trict Munsif of Turaiyar in O. S. No. 298 


of 1925. 


Mr. T. M. Krishnaswamy Ayyar, for the. 


Appellants. 
Mr.T. V. Muthukrishna Ayyar, for the 
Respondents. 


Judgment.- -These two second appeals - 


arise out of O. S. No. 296 of 1925 on 
the file of the District Munsifs Court of 
Turaipur. The Ist defendant is the 
appellant in S. A. No. 463 of 1930 and 
defendants: Nos. 2 and 3 are the appellants 


in S. A. Nos. 462 of 1930. It will be 
convenient to, state a few preliminary 
facta to elucidate the questions argued 
before me. 


The plaintiffs claimed to recover certain 
properties as reversioners to the estate 
of one Sankarappa Reddi whose widow 
Muthalammal died in or about July 1922. 
According to the findings of the Courts 
below, plaintiffs Nos. 1 and 2 are the 


1 


- 1935 . 


grandsons of Vridhachala Reddi, the brother 
of Muthu Reddi, father of Sankarappa 
Reddi. There can be na doubt that they 


will be entitled to succeed in the absence. 


of a nearer reversioner. The Ist defend- 
ant claims that he is the nearer reversioner 
because he isthe son’s son of one Krishna 
Reddi who was the Illatom son-in-law of 
Muthu Reddi. Jt was argued before me 
that though there is no reported decision 
which recognises a right of reversionary 
or collateral succession in the descendants 
of the Illatom son-in-law, and no custom 
bearing upon this particular custom or 
right has heen pleaded or proved, such 
a right ought to heheld to follow from the 
fact that the [llatom son-in-law is recognis- 
ed as entitled to the rights of a son. I 
am unable to accept this argument. 
Decided cases in this Courthave adverted 
to the anomalous character of this kind 
of sonship. It. has been settled that the 
Illatom son-in-law is not a co-parcener 
with his father. Thus he is not on the 
same footing as a-son bern. Again the 
Privy Council have held that the existence 
of an Aurasa son does not preclude the 
possibility of an JIllatom adoption. This 
makes it clear that it is searely accurate 
to speak of an Jllatom son-in-law as an 
adopted son in any sense. I am, there- 
fore, unable to carry the analogy of 
sonship to the extent of importing into 
this relationship all the incidents which 
attach to recognised sonship under the 
Hindu Law. Mr. Krishnaswami Ayyar 
contended that the right of the Illatom 
son-in-law to claim a share as against 
h's natural or adopted brother clearly 
puts him in the position of a son whose 
descendants can claim rights of collateral 
inheritance to such natural or adopted 
brother. I put to him the incidents of 
legitimate sonship under the Hindu Law 
in respect of which it is recognised that 
among Sudras it makes the son a member 
of the family entitled to rights of parti- 
tion and survivorship, as against his 
legitimate brother and yet cases have 
unanimously laid down that his sons cannot 
claim collateral rightsof inheritance. This 
will itself show the danger of extending 
some of these conceptions and incidents 
by mere analogy. I may also add that 
under the early Hindu Law, while there 
were twelve kinds of sons recognised, a 
certain number of them were declared 
not to be entitled to rights of collateral 
inheritance. It was pointed out in the 
casein Palaniappa Chettiar v. Chockalinga 
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Chetty (1), that in dealing with questions 
of custom, the argument of parity of 


reasoning or logical extension is seareely 
permissible. These considerations precltuic 
the possiblity of reengnising as a malte: 
of law an? apart from proof of custom, 
the claim of collateral inheritance no + 
put forward before me. The plaintif- 
are, therefore, undoubtedly the nearest 
reversioners to the estate of Sankarappa 
Reddi. 

Mr. Krishnaswami Ayyar’s next argu- 
ment related to the title of the last male 
holder to the items claimed in the suli. 
As regards Items Nos. 6, 15, 16, 17, 20 and 
21, I see no reason to interfere with the 
decision of the lower Appellate Gourt. 
It is true that there is some difference 
in the description of some of these items 
between Ex. © and Ex. E but no point 
was made of this difference in either of 
the Courts below. It is contended that 
as regards some of (hese items the patta 
was in Muthallammal’s name and not in 
Sankarappa Reddi’s name. Ex. C would 
suggest that some of them were acquired 
by Muthallammal and not inherited from 
Sankarappa Reddi. Here again | must 
observe that no such point was raised 
in the Courts below and I cannot allow 
the argument to be raised here for the 
first time, because evenif Muthallammal 
had acquired these items, the question as 
to the funds with which she acquired 
them and as to whether they had not 
husband’s 
estate would also have to be investigate |. 
It is not as if the plaintiffs can he 
non-suited merely on the finding that they 
were acquired by Muthallammal or that 
patta stood in her name, 

Ib only remains for me to deal with 
Items Nos. 1l and 12. As regards these 
items the learned District Munsif dis- 
allowed the plaintiff's claim and the learned 
Subordinate Judge has reversed this part 
of the District Munsif’s decision. The 
reasons given by him for doing so, in 
para. 6 of his judgment, are not correet 
in the light of the very documents on 
which he relies. The statement that the 
paita stood in Muthallammal’s name is 
not correct because the settlement register 
shows that the patia for these items stood 
in the joint names of Muthaliammal and 
Muthu Reddi; and the obvious im- 
plication of the learned Suvordinate Judge 
that Ex. E. recognised both these items 


f(t) 124 Tnd, Cas. 131; 57 M LJ 817; 30 L W 1040: 
A TR 1930 Mad 109; Ind. Rul. (1930) Mad. 595, 
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as belonging to Sankarappa Reddi is 
again incorrect, 
distinction between what corresponds 
apparently to Item No. Il and what 
_ corresponds to Item. No. 12. It is only 
Item No. 11 which is there recognised as 
belonging to Sankarappa Reddi’s estate. 
The learned Subordinate Judge was, 
therefore, misled by his misreading of 
these documents into reversing the decree 
of the learned District Munsif even as 
regards Item No. 12. The result is that 
S. A. No. 463 will be dismissed with costs 
and S. A. No.462 allowed. The suit ‘is, 
therefore, dismissed in respect of Item 
No. 12 and the corresponding right in 
Item No. 21. In 8S. A. No. 462, the 
appellants will recover from the 2nd and 
3rd respondents’ Counsels' fee and the 
court-fee paid on the memo. of Second 
Appeal. The plaintiffs will pay defendants 
Nos. 2 and 3 costs in the first Court 
and in the lower Appellate Court calculated 
on the value of Item No. 12, 
A. Order accordingly. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 

Civil Revision Petition No..275 of 1934 

November 7, 1934 
Mir Auman, A. J.C. 
GOPAL SINGH -—PLAINTIFP— 
PETITIONER 
versus 
ISMAIL —DEFENDANT—RESPONDENT 

Mortgage-—~Personal covenant to pay, tf implied. 

In every mortgage there is an implied covenant 
personally to pay the money if it cannot be recovered 
from the security unless something to the contrary 

is indicated in the deed. 

' O.R.P. from anorder of the Sub-Judge, 
Hazara, dated April 20, 1934. l 

Lala Jaggan Nath, for the Petitioner. 

Order.—lsmail had executed a bond on 
_ March 19, 1925, for Rs. 130 in favour of Gopal 
. Singh. He executed a second bond on 
December 11, 1927, for Rs. 156. In this 
bond a reference was made to the existence 
of the debt under the previous document. 
It was further stipulated that Ismail 
would mortgage occupancy rights to Gopal 
Singh to secure his debts. On June 22, 
1928, he did so by means of an entry in the 
“Roznamcha Wagiati”. The sum secured 
was Rs. 340. A mutation was entered and 
attested on the admission of Ismail after 
Deputy Commissioner’s sanction had been 
obtained under the Land Alienation Act. 
Ismail appealed against his mutation and 
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the Collector remanded the proceedings 
for further enguiry. Gopal Singh went 
up to the Revenue Commissioner, who by 
his order, dated June 1, 1933, confirmed the 
order of the Deputy Commissioner but held 
that no mutation could be attested because 
the mortgage did not agree with one of the 
oa laid down ins.6, Land Alienation 
ct. 

Gopal Singh filed a suit on August 9, 1933, 
for possession or in the alternative, for pay- 
ment of Rs, 340. He admitted in the trial 
Court that he did not want to get posses- 
sion and that he should only be given the 
money which was due to him. He was 
successful in the trial Court, but the 
Appellate Court dismissed suit, firstly on 
the ground that there was no personal 
covenant to pay, and secondly, that the 
suit was time-barred. He has come up to 
this Court on revision. Itis an admitted 
principle of law that in every mortgage 
there is an implied covenant personally 
to pay the money if it cannot be recovered 
from the security. Of. course it may be 
that the deed indicates something to the 
contrary. Inthis case there is nothing in 
the record of the oral agreement between 
the parties toexclude the personal liability 
of the mortgagor, and I do not agree 
with the lower Court that his suit can be 
defeated on this ground. 

As regards limitation, Art. 97 is clearly 
applicable. There was a consideration in 
the shape of the mortgage of occupancy 
rights for the purposes of securing the 
loans. That consideration failed when the 
Revenue Commissioner finally decided to 
refuse to allow the mortgage, because it 
was notin the usual form. The suit .was 
brought within three years of that date and 
is, therefore, within time. I therefore accept 
this petition and grant Gopal Singh a decree 
for Rs. 340 against Ismail. He shall have 
costs throughout. 

D. Petition accepted. 
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PATNA HIGH COURT 
Criminal Revision No. 470 of 1934 
December 12, 1934 
MUHAMMAD NOOR, J. 
GURSAHAI SINGH AND ANOTHER 
— PETITIONERS 
versus 
MEGHU MAHATON AND OTHERS 
—QOpposits PARTY 
Bengal Land Revenue Sales Act (XI of 1899), ss. 37, 
99-—-Revenue sale of entire estate—Hffect of —Under- 
tenures, if have to be avoided—Actual ouster of 
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encumbrancer, necessity of—Zerpeshgi lessee, status of 
—Zerpeshgi lease, if a tenure~—Criminal Procedure 
Code (Act V of 1898), s. 145—Inquiry under--Whether 
should.be confined to question of possession. 

The language ofs. 37, Bengal Land Revenue Sales 
Act, shows thatthe effect of arevenue saleofan 
entire estate is to avoid all encumbrances ipso facto, 
but under-tenureshave to be avoided. Though a 
formal suit for avoiding encumbrances may not be 
necessary, there mustbe an actual ouster of the 
encumbrancer by the order of the Collector as con- 
templated in s. 29 of the Bengal Land Revenue 
Sales Act A mere formal delivery of possession 
will not perhaps entitle the auction-purchaser to go 


and forcibly oust an encumbrancer who is not willing 


to vacate. An order to turn him out must be passed 
by the Collector. Turner Morrison & Co.v 
Manmohan (5), relied on. [p.428 col. 2; p. 429, col. 1.] 

A zarpeshgi lessee is certainly an encumbrancer 
within the meaning of the Bengal Tenancy Act but 
he is perhaps not so underthe Bengal Land Revenue 
Sales Act. A zarpeshgi lease though in one sensea 
mortgage, is a lease all the same and as much a 
tenure. [p.429,col. 1.1 

An inquiry under s. 145, Criminal Procedure Oode, 
should as far as possible be confined to the question 
of possession only. [p, 428, col, 1.] , 

Cr. Rev. from an order of the Addi- 
tional Sessions Judge of Patna, dated 
July 24, 1934, upholding that of the First 
Class Deputy Magistrate of Bihar, dated 
April 30, 1934. 

Messrs, P. R. Das, Baldeo Sahay and 
C. P. Sinha, for the Petitioners. 

Sir Syed Sultan Ahmad and Mr. B.C. De, 
for the Opposite Party. 


Judgment.— This is an applica- 
tion in revision against an order of a 
Deputy Magistrate of Bihar passed under 
s. 145 of the Code of Criminal Procedure 
declaring the opposite party who were 
first party in the proceeding, to be in 
possession of ten plots of lands situated 
in village Daulatpur, tola Barandi, tauzi 
No. 11625. This village, which was a 
revenue paying estate, formerly belonged 
to one Sheikh Afzal Hosain, who gave 
it in zerpeshgi lease (ijara) to Rai Saheb 
Lakshmi Chand Suchanti on June 26, 1932, 
making him liable for payment of Govern- 
ment revenue. In the lease there is un 
express term hy the lessee that he would 
not make any changein the baksht lands. 
The lessee, however, made default in 
payment of the Government revenue and 
the estate was sold on June 6, 1933, for 
arrears of March kist of that year and 
purchased by one Saiyed Abdul Latif who 
in his turn sold it on August 28, 1933, 
to Gursahai Singh, one of the petitioners 
ia this Court. Delivery of possession 


“Was given to Gursahai Singh on ‘Septem: 


ber 11, 1933, under s. 29 of the Revenue 
Sale Act (Act XI of 1859). The lessee 
gave up possession without any trouble 
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and admittedly he is no longer in possession, 
Gursahai Singh is in direct possession of 
the village, A dispute, however, arose about 
the possession of the baksht lands which 
included the lands in dispute. The first 
party claimed them on the basis of a 
settlement said to have been made with 
them by the Rai Saheb (Lakshmi Chand), 
Gursahai Singh, on the other hand, claim- 
ed them by virtue of the sale and delivery 
of possession given to him by the Oollector. 
As there was an apprehension of a breach 
of the peace, a proceeding under s. 145 of 
the Code of Criminal Procedure was 
started and ten plota of lands have been 
declared to be in possession of the opposite 
party. The petitioners who were second 
party inthe proceeding, moved the learned 
Sessions Judge for a reference to thig 
Court, which was refused, and the peti- 
tioners have now come up to this Oourt in 
revision. 

The case of the first party is that the 
disputed lands were settled with them 
by the lessee, the Rai Saheb, on fixed 
produce rent and that they continued in 
possession thereof even after the delivery 
of possession. They claimed occupancy 
rights in the land, a right protected under 
s. 37 ofthe Revenue Sales Act. Gursahaj 
Singh, the second party, as the representa- 
tive of the auction-purchaser, alleged that 
the lessee himself was cultivating these 
lands. As the zerpeshgi lease, which wag 
an incumbrance, came to an end on 
account of the revenue sale and the delivery 
of possession given by the Collector. He got 
khas possession of these lands and had 
sown rabi crop in them. It was also 
urged on his behalf that even if the 
lessee settled these lands with the first 
party, it was in contravention of the pro- 
hibition in the lease and, therefore 
the first party did not acquire any occupancy 
right and they must be taken to have 
been ousted by the delivery of possession 
given by the Collector. The first party 
reply to this by urging that even if the 
settlement with them was without authority 
they were not affected by the delivery of 
possession and the remedy of Gursahai 
Singh is a suit for ejectment in the 
Civil Court. Hach party claimed to be in 
actual possession of the land in dispute at 
the time when the proceeding under s. 145 
was started. 

The learned Magistrate has devoted a 
considerable po:tion of his judgment in 
discussing the question whether the land 
was in fact settled with the first party 
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by the Rai Saheb and whether the first 
pariy were occupancy raiyats of the land. 
He has held on evidence before him that 
the lands were settled with the first party 
and they were in possession of them, and 
not the lessee. His finding, however, on 
ihe question of the status of the first party 
is not very clear. At first he says that 
this is a matter for a Civil Court to 
decide, indicating that a Criminal Court 
is not a proper forum for the decision 
of the civil rights of the first party. Later 


on, however, he had held that the 
first party did acquire occupancy 
right and were ‘not liable to be 


ejected till the term of their settlement, 
an obviously wrong view, for if they have 
acquired an occupancy right, they cannot 
be ejected at all and not till the term 
of the settlement. Further on, he has 
defintely held that the first party being 
the seitled raiyats of the village, had 
acquired a right of occupancy. In my 
opinion, his reasonings are unsmund, and 
it was not necessary for him to decide 
the question of the status of the first 
party. An inquiry under s. 145 should 
as far as possible be confined to the ques- 
tion of possession only. 

Now, though the settlement appears to 
be in the violation of the term of the 
lease given to the Rai Saheb, I do not 
think it is necessary for me to give any 
decision upon the status of the first 
party. I shall assume that the settlement 
of baksht lands in contravention of the 
lease did not give the first party a right 
of occupancy in the land, but it does not 
follow, from it that the settlement was 
not binding upon the lessee and was not 
good as long as his lease lasted. This 
leads me to consider the effect of the 
dakhaldehani on the lease of the Rai Saheb 
and- also on the possession of the first 
party over the lands in dispute. The 
contention of the petitioners before me has 
been that the Rai Saheb’s lease was 
an incumbrance which was wiped out ipso 
facto by the revenue sale and the delivery 
of possession given by the Collector and 
along with it thefirst party also lost their 
possession of the baksht lands even if 
they were: settled with them by the Rai 
Saheb in contravention of the term of 
the lease. On the other hand, it is con- 
tended on behalf of the first party that 
the sale and the delivery of possession 
did not ipso facto avoid the lease of the 
Rai Saheb, much less the raiyati interest 
whatever that may be of the first party. 
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The lease of the Rai Saheb and the 
raryati interest created by him have to 
be formally avoided. It has not become 
void by the sale. Rai Saheh’s giving up 
possession has not affected the possession 
of the first party. Reliance was placed 
upon the case of Mir Wazir-ud-Din v. Lala 
Deoki Nandan (|), where Mukherjee, J., 
in the Calcutta High Court relying upon 
two earlier decisions of that Court 
held that an incumbrance was not 
avoided ipso facto by the revenue sale. He 
said :— 

“We may further add that there is no founda- 
tion for the contention that the delivery of 
symbolical possession is a delivery not only as 
against the proprietors but also as against the 
holders of incumbrances or under-tenures. This 
argument appears to be used on the fallacious 
assumption that the effect of a sale for arrears 
of revenue is ipso facto to avoid all incumbrances 
and under-tenures. It is sufficient to refer to the 
ease of Fitu Bibi v. Mohesh Chunder (2), to show 
that an incumbrance or wunder-tenure is not ipso 
facto avoided by a sale of an estate for arrears 
of revenue and is only liable to be avoided at the 
option of the purchaser at such sale, an option 
which may be exercised by the institution of a suit 
within the time allowed by law. To the same effect 
is the decision in Mafiz-ud-Din v. Korban Ali (3), 
with regard to which case we do not express any 
opinion as to whether the reasoning and actual 
conclusion, may not be open to criticism. It is suff- 
cient for our present purposes to hold that incumbrance 
and under-tenures are not ipso facto avoided by 
the gale, but are voidable only at the option of the 
purchaser and the purchaser may give indication of 
his election to avoid by any suitable means for ex- 
ample, by the institution of a suit under s. 37. It 
must not be assumed, however, that the purchaser can 
indicate his election to annul only by the institution 
of a suit; he may indicate it by actual ejectment by 
the Collector under s. 29; such ejectment, however, 
cannot be presumed merely because a writ has been 
issued by the Collector, and must be established by 
evidence like any other facts; Bejoy Gopal Mukherji 
Krishna Mohisht Debi (4).” . ; 

The Judicial Committee of the Privy 
Council, however, in the case of Turner 
Morrison & Co. v. Monmohan (5), seems to 
have been of opinion that incumbrances 
are wiped out by the revenue sale, but under- 
tenures have to be avoided. The langu- 
age of s. 37 leads me to think that the effect 
of a revenue sale of an entire estate isto avoid 
all ineumbrances ipso facto, but under- 
tenures have to be avoided. However, there 
seems to be a good deal of force in the 
observations of Mukherjee, J., that though a 
formal suit for avoiding incumbrances may 
not be necessary, there must be an actual 


(1)60 LJ 472 at p 484. 

(290 683 

(3) 31 O 393. 

(4)5 OL J 334, 

(5) 135 Ind. Cas 765; 360 WN 99; ATR 1931 
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ouster of the encumbrancer by the order of 
the Collector as contemplated ins. 29 of 
the Revenue Sale Act. A mere formal 
delivery of ‘possession will not perhaps 
entitle the auction-purchaser to go and 
forcibly oust an encumbrancer who is not 
willing to vacate. An order to turn him 
vut must be passed by the Collector. I have, 
however, grave doubts whether the Rai 
Saheb was an encumbrancer. A zerpeshgi 
lessee is certainly an encumbrancer within 
the meaning of the Bengal Tenancy Act, 
but as has been pointed out by the Privy 
Council in the case I have just referred to, 
he is perhaps not so under the Revenue 
Sale Act. Their Lordships observed as 
follows :— 

“No doubt under the Bengal Tenancy Act an 
intermediate tenure would be an incumbrance. See 
ss 159 and 161 where incumbrance is defined. But 
‘jn their Lordships’ opinion it isnot so under s. 37 
of the Revenue Sales Act of 1859, The section 
draws a clear distinction between encumbrances and 
under-tenures, Incumbrances are wiped out by the 
sale. In case of under-tenures the purchaseris only 
entitled to avoid and annul them. On holding so, 
that is, upon exercising his option to annul, he can 
eject all under-tenants, What is intended by the 
expression “ under-tenure” and “ under-tenant” is 
shown by the exception that follows. A third excep- 
tion refers to talukdari and other similar tenures. 
These can be annulled by the purchaser unless they 
fall within the provision of the exception.” 

A zerpeshgi lease though in one sense a 
mortgage isa lease all the same and as 
such a tenure. It seems to me, therefore, 
that the right of Lakshmi Chand Suchanti 
was not of an encumbrancer only but also 
that of a tenure-holder as contemplated in 
s. 37 of the Revenue Sales Act. Lakshmi 
Ohand Suchanti has himself given up his 
possession perhaps in order to avoid the 
payment of mesne profits. But if it was 
necessary for Gursahai Singh to take steps 
to annul his tenure, he cannot reach the 
tenants inducted by him on the bakasht 
land, settlement with whom was at any rate 
good aslong as the tenure lasted. I do 
not wish, however, to pursue these matters 
further. I am not deciding the points and 
it is not necessary forme to doso. I have 
discussed them to show that they are not 
simple and should be left for determination 
by the Civil Court. The case must be 
decided on possession pure and simple. 
Assuming that the delivery of possession 
given to Gursahai Singh, affected the pos- 
session of the first party, the petitioners 
cannot possibly succeed. ‘he utmost effect 
of the dakhaldehani, which was formal, is 
that on the day of the dakhaldehani Gursahai 
Singh must be taken to be in possession of 
the lands in dispute. But there was a 
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difference of more than two months between 
the date of dakhaldehani and the initiation 
of the proceeding under s. 145, of the Code of 
Criminal Procedure; and if in the meantime 
in spite of the dakhaldehani the first party 
have re-gained possession and were in peace- 
ful possession when the proceedings started, 
their possession has to be maintained under 
s. 145, of the Code of Criminal Procedure, 
unless it can be shown that they obtained 
ihat possession within two months of the 


- initiation of the proceedings by force or fraud 


of which there is no allegation in this case. 
The case of the petitioners was that after the 
dakhaldehani they had sown rabi in the 
fields in dispute. On the other hand, the 
first party claimed that they had sown the 
rabi, and not the second party. It is clear 
that rabi was sown after the dakhaldehant. 
The learned Magistrate has found on 
evidence that it was not sown by Gursahal 
Singh. It must, therefore, be taken that it 
was sown by the first party and this not 
having been done either by force or fraud, 
the first party must be taken to be in 
peaceful possession of the land after the 
dakhaldehani and that is enough for this 
case. It seems that the learned Sessions 
Judge has gone over the evidence himself, 
and has come to the same conclusion. 

An objection was raised before me that 
the petitioners were prejudiced on account 
of there being one proceeding when there 
ought to have been seven proceedings. No 
doubt, it would have been very regular if 
this would have been the case, as there were 
seven claimants to the tands in dispute. 
But this objection was not taken before the 
learned Magistrate, and I do not think the 
petitioners have in any way been prejudic- 
ed by the procedure adopted. 

The result is that the application is 
jected. 

N. Application rejected. 


re- 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 

Civil Revision Petition No. 382-29-C of 1934 
October 11, 1934 
ALMOND, J. O. 

TARA OHAND AND OTSER5— PETITIONERS 

VETSUS 

RAM CHAND AND OTAERS—RESPONDENTS 

Limitation Act (IX of 1904), Sch. 1, Art. 164— 
Summons referred to in article, whether summons 
for first hearing. 

The summons referred to in Art. 164, Limitation 
Act, is the summons for the first hearing of the case, 
and there is no essential difference between the case 
where a suit is adjourned owing tothe absence of 
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the presiding officer or for some other causeand a 
case in which a suit is remanded for re-trial by the 
Appellate Oourt The underlying principle in such 
cases is that where the existence of the suit has 
been brought to tbe notice of the defendants by due 
service of asummons on them, it is their duty 


thereafter toinform themselves of what i 


is being 
done inthe case Lal Deni v. Amar Nath (1), Surjit 


Singh v. Torrie (2) and Skam Sunder Khushi Ram v. 
Devi-Ditia Mal (3), referred to. 

. R. P. from an order of the District Judge, 
Dera Ismail Khan, dated April 27, 1934. 

Sardar Haja Singh, for the Petitioners. 

Mr. Beli Ram, for the Respondents. 

Order. - The suit from which this appli- 
cation arises, was instituted in May 1929 
by Ram hand against Tara Ohand, 
Shiva Nath, Ram- Lal and other defend- 
ants for rendition of accounts. In Novem- 
ber 1930, the suit was dismissed as being 
time-barred. The plaintiff appealed to the 
Court of District Judge who on January 11, 
1932 accepted the appeal, remanded the 
case under 8. 151, Civil Procedure Code, 
for decision on its merits. 

It may be noted that when the three 
defendants referred to above filed their 
written statements, two of them, namely 
Ram Lal and Shiva Nand gave their ad- 
dress as Okara, Montgomery District, while 
the third Tara Chand gave his address as 
Okara, Montgomery District through Nihal 
Ohand, Pleader, Dehra Ismail Khan, When 
the summonses were sent to the defend- 
ants after the remand from the District 
Court, they were sent to them at Okara, 
The report on the summons of Tara Chand 
was to the effect that he had gone to 
Amritsar; that on the summons of Shiva 
Nand was to the effect that he had gone 
to. Lyallpur, and that on the summons 
of Kam Lal was to the effect that he lived 
in Champbellpur. On receipt of these re- 
ports, the trial Court ordered that the de- 
fendants should be served by substituted 
service by means of an advertisement in 
the Frontier Advocate, a newspaper publi- 
shed in Peshawar. This was done, the 
case proceeded, and a preliminary decree for 
rendition of accounts was passed in favour 
of the plaintiff in October 1932. A Com- 
missioner was appointed for examination 
of the accounts. He sent registered notices 
to the defendants who on receipt of them 
filed a separate application for setting 
aside the ex parte decree in February 1933. 
This was dismissed by the trial Court on 
the ground that there had been due service 
and that the application was, therefore, time- 
barred. The three defendants appealed to 
the Court of the District Judge who took 
“the same view as the trial Court and dis- 
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missed their appeal. They have presented 
the present. application before this Court. 
_ The question for decision is the proper 
Interpretation of Art. 164, Limitation Act. 
That article provides a peroid 
of 30 days for an application to set aside. 
an ex parte decree. The time runs from 
the date of the decree or where the sum- 
mons was not duly served, when the appli- 
cant has knowledge of the decree. There 
are two points for determination as regards 
the interpretation of this article. The 
first is whether the defendants were duly 
served after the remand order and the 
second is whether the summons referred 
to in the article can be made to refer to 
a summons to the defendant issued after 
an order of remand. 

As regards the first of these points, it 
would certainly be open to argument at least 
whether all the defendants were duly 
served by advertisement in the Frontier 
Advocate after the remand. Learned Coun- 
sel for the plaintiff-respondent, how- 
ever, contends that the word “summons” 
in Art. 164 refers to the original summons 
for the first hearing of the suit. As 
regards that summons, there is no dispute ~ 
that it was duly served and the defend- 
ants attended. In three cases 
to which I have been referred by 
learned Counsel for the plaintiff including 
one which was relied upon by the trial 
Court, it was held that the word “summons” 
in Art. 164 refers to the summons for the 
first hearing of the suit. Those three cases ~ 
are Lal Deni v. Amar Nath (1) Surjit 
Singh v. Torrie, (2) and Sham Sunder Khushi 
Ram v. Devi Ditta Mal (3). In all those 
three cases it was held that the summons 
is the summons for the first hear- 
ing of the suit and does not apply toa 
notice tothe defendants after an adjourn- 
ment. 

Learned Counsel for the petitioners 
however seeks to distinguish those rulings 
on the ground that in the present case a 
remand by the Appellate Court intervened 
which made the subsequent proceedings 
before the trial Court an entirely new 
cause in which it was again necessary to 
summon the defendants. I cannot agree 
with this contention of the learned Counsel 
for the petitioners. It seems to me that 
the summons referred toin Art. i64 is the 


summons for the first hearing of the 

(1) 57 Ind. Cas. 15; AIR 1920 Lah. 261;2U PL 
R (L) 128. 

(2)76 Ind. Cas. 14: A I R 1924 Lah, 666. 

(3) 139 Ind. Cas. 354; A IR 1932 Lah, 539; Ind. 
Rul. (1932) Lab. 576; 33 P L R 838. 
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case, and I cannot. see that there is 
any essential difference between the case 
where a suit is adjourned owing to the 
absence of the presiding officer or for some 
other cause and a case in which a suit 
remanded for retrial by the Appellate 
Court. The suit is the same in the trial 
Court and the defendants have been served 
witha summons. I presume that the under- 
lying principle in such cases is that where 
the existence of the suit has been brought to 
the notice of the defendants by due service 
of a summons on them, it is their duty 
' thereafter to inform themselves of what is 
being done in the case. 

For these reasons I agree with the find- 
ings of the Couris below that limitation 
in this case ran from the date of the decree 
and not from the date when the applicants 
had knowledge of the decree. I therefore 


dismiss this application with costs. 
Pleader’s fee R. 20. 
D. Application dismissed. 





MADRAS HIGH COURT 
Letters Patent Appeal No. 72 of 1933 
September 20, 1934 
BEASLEY, C. J. AND KING, d. 
KOTTAPALLI LAKSHMINARAYANA— 
l APPELLANT 


versus 
KANUPARTI HANUMANTHA RAO 
— RESPONDENT 

Hindu Law—Debts—Son’s pious liability to discharge 
father’s debts— Surety debts—Deobt incurred by standing 
surety for filing insolvency petition. 

A debt incurred by a Hindu father by standing 
surety for an undertaking by a judgment-debtor 
to file an insolvency petition within a certain 
date is not binding on his son. Such a debt falls 
within the class of surety debts which are exempted 
from the son's pious liability by the ancient Hindu 
texts, 

L. P. A. against the jadgment and order 
of Mr. Justice Pakenham Walsh dated 
March 3], 1933, and made in A. A. A. O. 
No. 127 of 1929 preferred to the High 
Court against the Order of the Court of the 
Subordinate Judge, Bapatla, in A. S. 
No. 19 of 1928 (E. P. No. 480 of 1926 in 
O. 8. No. 86,of 1916, District Munsif’s Court, 
Bapatla). 

Mr. K. Bhimasankaran, -for the Appel- 
lant. 

Mr. K. Kameswara Rao, for the Respond- 
ent. 

Judgment.— The question in this appeal 
is a simple one, viz., whether sons of one 
Kothapalli Venkata Subbayya who execnted 
a security bond in 1919 and is now dead 
are liable on that bond. By the terms 
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of the bond the surety undertook that a 
judgment-debtor would file an insolvency 
petition within one month, and the in- 
solvency petition was not filed. The District 
Munsif of Bapatla held that the sons were 
liable. The Additional Subordinate Judge 
of Bapatla held that they were not, and in 
Second Appeal Pakenham Walsh, J., restor- 
ed the decree of the District Mungit, 

It is common ground at the hearing 
before us and was fully recognised in 
the judgment of Pakenham Walsh, J., that 
the question of the son's liability must 
first be determined with reference to the 
classification of suretyship debts in the 
ancient texts. Hour kinds of such debts 
are distinguished (i) for appearance, (ii) 
for confidence or for honesty, (iii) for 
payment of money; and, (iv) for delivery 
of assets. Pakenham Walsh, J., holds that 
the guarantee that the judgment-debtor 
will file an insolvency petition falls under 
none of these four heads, and then proceeds 
to conclude that the sons are liable on 
the principle of pious obligation since 
this debt is neither illegal nor immoral. 

With all respect to the judgment of the 
learned Judge we find it very difficult 
to appreciate his reasons for differing from 
the Subordinate Judge. They are contained 
in one sentence. [t seems to me that 
lt is stretching language very widely to 
say that ‘this man will file an insolvency 
petition’ isthe same as saying ‘he is a 
respectable man’. On the other hand it 
seems to us beyond all argument that 
what the surety says in his bond in effect 
is this. “The judgment-debtor says he 
will file an insolvency petition. T know 
him. He is an honest man who will carry 
out his promise, and the Court can have 
Confidence in his doing so,’ If this ig 
not a guarantee ‘for confidence’ or ‘for 
honesty’, then those words can have no 
intelligible meaning. The learned Judge 
relies on no reported case nor is any 
authority cited before us to confine the 
meaning of these words to a guarantee 
that a man is a man of wealth and 
standing, and the phrase, ‘He is a 
respectable man’ which is taken from 
Max Muller’s ‘Sacred Books of the Fast’ 
is obviously not meant to be restrictive 
or exhaustive but is clearly only a 
paraphrase of the statement. ‘He is an 
honest man in whom so far as the 
matter guaranteed is concerned, you may 
have confidence.’ 

We are accordingly of opinion that this 


432 


appeal must be allowed with costs here 
and in Second Appeal, and the decree of 
the Subordinate Judge be restored. 

A, Appeal allowed. 





LAHORE HIGH COURT 

Micellaneous First Civil Appeal No. 129 

of 1933 ; 
November 29, 1933 
DALIP SINGH, d. 
GURBACHAN SINGH AND oTHERS— 
DsoREBE-SOLDERS—APPELLANTS 
VETSUS 
SHAM LAL—d upDamENT-DEBTOR— 
RESPONDENT. 

Limitation Act (IK of 1908), Sch. I, Arts. ilt, 
116—No time fixed for completing sale—Balance 
not payable till one year after conveyance—Limtta- 
tion applicable. 

Article 111, Limitation Act, does not apply to 4 
case where no time was fixed for completing the 
sale and the purchase money was not payable till 
some date after conveyance of the property. When 
the purchase money or a substantial portion of it 
is not payable until one year after the conveyance 
of the property and no time is fixed for completing 
the sale, Art. 116 does not apply, Ram Raghubir 
Lalv. United Refineries, Burma (1) relied on. 

Mis. F. C. A.from anorder of the Senior 
Sub-Judge, Amritsar, dated August 11, 
1932. 

Messrs. Manohar Lal and Kishan Chand, 
for the Appellants. 

Mr. M. C. Mahajan, for the Respondent. 

Judgment —The facts of this are given 
in the judgment of the High Court dated 
December 16, 1929, and need not be re- 
capitulated here. Two questions arise for 
decision in this appeal: (1) Whether the 
respondent was entitled toraise the ques- 
tion of his personal liability at ell, inas- 
muchas the judgment of the High Court 
had settled the question of the personal 
liability and of the right to obtain a 
personal decree but had only made it 
contingent on the short fall in jhe price 
of the property sold. The second point is 
whether, assuming that the point can be 
raised, the personal remedy is barred by 
limitation.’ In the view that I have finally 
taken of the matter it becomes unnecessary 
to decide the first question, because the 
question of limitation is now concluded by 
the authority of the Privy Council reported 
as Ram Raghubir Lal v. United Refineries, 
Burma (1). There in a suit for the unpaid 
purchase money the question of limitation 
was raised and their Lordships of the 

(1) 142 Ind. Oas, 788; A IR 1933 P C 143; Ind. 
Rul.(1933) P O 106; (1933) M W N 361; 64M Ld 


65 5:37 L W 784,37 O W N 633; (1933) A LJ 54]; 
li R 186; 35 Bom. L R753; 57 OL J 308 (P 0). 
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Privy Council expressly held that Art. 111, 
which isthe Article relied upon by the 
respondent, did uot apply toacase where 
no time was fixed for completing the sale 
and the purchase money was not payable 
till some date after conveyance of the 
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property. Both these conditions are fulfilled | 


inthis case. The purchase money ora 
substantial portion of it was not payable 
until one year after the convevance of 
the property and no time was fixed for 
completing the sale. The only other Article 
applicable is, therefore, Art. 116, and if this 
Article is applied, the application is admit - 
ledly wi.hin time. 

I, therefore, accept the appeal and give 
the appellants a personal decree for the 
short fall in the price amounting to 
Rs. 14,155 against the respondents with 
costs throughout. 

N. Appeal accepted. 


MADRAS HIGH COURT 
Civil Revision Petition No. 985 of 1933 
September 27, 1934 
BrASLEY, O. J., AND KING, J. . 

S.M. N. R.M. LAKSHMANAN 
CHETTIAR— PETITIONER 

. yersus 

S. R.M. A. R. RAMANATHAN OHETTIAR 

AND ANOTHER— RESPONDENTS 


Court Fees Act (VII of 1870), Sch. I, Art. 1— 
Whether statement pleading equitable set off— 





Pd a. 


} 
à 


Necessity of court-fee. w 


Under Art. 1 of Seb, Iof 
as amended, a court-fee is payable on a written 
statement pleading an equitable set off There is no 
reason to confine the article to a written statement 
in whicha legal set of is pleaded. Seetharama 
Ayyar v. Ramanuja Mudaliar (1), followed. 

C. R. P. under s.115 of Act V of 19938 
praying the High Oourt to revise the ordər 
of the Court of the Subordinate Judge of 
Devakottai, dated July 28, 1953, and made 
in O. S. No, 135 of 1932 Gn I A. No. 990 of 
1933). 

Mr. Patanjali Sastri, for the Petitioner. 

The Government Pleader, V. Ramaswami 
Ayyar and Mr. T. Krishna Rao, for the Res- 
pondente, 

Judgment.—The question raised in this 
Civil Revision Petition is whether under 


“Art. (i) of Sch, I of the Court Fees Act 


as amended, a court-fee is payable on thé 
equitable set off claimed by the defend- 
antinthe suit. The principal Subordinate 
Judge of Devakottai held that a court-fee 
was payable tentatively. The matter thus 
comes before us. We are quite unable to see 
why in reason a written statement or a 
defence pleading a legal set-off should 
have to bear a court-fee and one pleading 


the Court: Fees Act, — 


er 


1985 


an equitable set-off not be liable to do 
so also. In the former case the set-off 
pleaded may be of a very small amount 
‘and in the latter case of a very large 
amount. It is conceded by Mr. Patanjali 
Sastri that beyond whathe suggests asa 
technicality no reason can possibly be ad- 
vanced for this distinction between the 
two classes of set-off. An equitable set- 
off is a legally recognised one and we fail 
to see why any distinction should be drawn 
between that and a legal set-off. The 
matter is somewhat bare of authority. So 
far as this High Court is concerned, the 
only decision since the amendment of the 
Court Fees Act is the decision of Sundaram 
Chetty, J. in Seetharama A yyar v. Ramanu- 
ja Mudaliar 142 Ind. Cas. 719 (1). In that 
case he expresses the opinion although 
possibly it may be obiter that there is 
nothing to show that the set-off mentioned 
in this article, namely, Art. (1) Sch. I of 
the Court Fees Act, is confined only to 
legal set-off coming under O. VII, r. 6, 
Civil Procedure Code and that prima facie 
the expression set-off used in this article 
might include an equitable set-off also. With 
that opinion we entirely agree and we 
must, therefore, hold that the set-off plead- 
ed in this suit must bear the appropriate 
court-fee. This Civil Revision Petition 
must, therefore, be dismissed with coasts. 

Petition dismissed. 

203; Ind 


A, 
(1) 142 Ind. Oas.719; A I R 1933 Mad. 


Rul. (:933) Mad 244. 


MADRAS HIGH COURT 
Second Civil Appeals Nos, 1310 and 1311 
of 1929 . 
May 7, 1934 
VARADAOHABIAR, J. 
KANNIAH NAIDU — APPELLANT 


F VETSUS 
MANIOKAM PILLAI AND OTHERS — 
RESPONDENTS 

Hindu Law — Will — Construction — Bequest to 
children—Gift overon death of children during 
minority —Validity —Construction of will, 

A woman who was enciente made a will which ran 
as follows:—"T’he children which may be born to me 
shall, after my lifetime, enjoy with all rights the 
properties in Schedules A and B mentioned below 
after my lifetime. Till such children attain majority 
K is to act as executor and when the minors attain 
majority heis to deliver the aforesaid properties. 
if the aforesaid minors should happen to die or if 
no children should be born, the aforesaid K shall 
take them with all rights and enjoy the same.” A 
lé child was born but it died soon after her 

gath: ; 

Heid, on a construction of the will that the 
contingency of the death of the children referred to 
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their death during minority and not 
merely to their death at any time and the gift over 
to K was not therefore void. Krishtoramont Dasi v. 
Narendra Krishna Bahadur (1), Chunilal Parvati 
Sanker v, Bai Samarath(2\, referred to. Durga 
Prasad v. Raghu Nandan Lal (3), relied on. 

A. against the decrees of the Court of the 
Subordinate Judge of Negapatam in 
Appeal Suits Nos. «8 and 89 of 1928 res- 
pectively, preferred against the decrees of 
the Court of the District Munsif of Nega- 
patam in Original Suits Nos. 39 and 40 of 
1927. 

Mr. Raja Ayyar, for the Appellant. _ 

Judgment.—The principal question 
argued in these Second Appeals relates to 
the construction of Ex. F, a will dated 
October 24, 1925 left by one Krishnammal. 
Among the properties belonging to her 
are ashare ina house and a money claim 
for certain unpaid purchase money. The 
said Krishnammal was enciente at the time 
that she executed the will and she died 
shortly afterwards leaving a female child 
which survived her only by a few months, 
The plaintiff claims that on the true con- 
struction of the will he is entitled to the 
plaint properties on the death of the 
daughter. The defendants contend that 
the gift infavour of the plaintiff is void 
and therefore, he is not entitled to maintain 
the suit. The Courts below have accepted 
that contention of the defendants and 
dismissed the plaintiff's suit. Hence the 
Second Appeal by the plaintiff. 

The relevant clauses of the will are the 
following:— i 

“The children which may be born to me shall after 
my lifetime enjoy with all rights the properties 
in Schedules A and B mentioned below after my 
lifetime. Till such children attain majority, the 
aforesaid Kanniah Naidu (plaintiff; himself is to act 
as executor and when the minors attain majority 
he is to deliver the aforesaid properties, If the 
aforesaid minors should happen to die or if no 
children should be born, the aforesaid Kanniah 
Naidu * *ghall take them with all rights and enjoy 


the same." 


Mr. Raja Ayyar who appears for the res- 
pondents contends that under the above 
terms, the female child which survived the 
testatrix took an absolute estate, and that 
the gift over in favour of the plaintiff is 
void as the contingency on which the 
prior absolute gift is made defeasible ig 
really not a contingency at all because 
death is not regardedas a contingency for 
this purpose. He also contends that the 
contingency is capable of more than one 
manner of fulfilment and that therefore, 
the gift over is bad for uncertainty. 

The general principles of law governing 
these questions are well enough established 
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whatever difficulty there may be in their 
application tothe langnage of particular 
documents. It may be that in some 
circumstances a gift over accompanying 
aprior absolute gift of the same property 
will be bad in law as an attempt to in- 
terfere with the legal devolution of the 
prior absolute interest. But it has long 
been established that within certain limits 
it is competent toa Hindu to provide for 
the defeasance ofa prior absolute estate 
contingently upon the happening of a 
future event. [See Krishtoramoni Dasi 
v. Narendra Krishna Pahadur (1), 
Chunilal Parvati Sankerv. Bai Samarath 
(2)]. Inthe present case the disposition 
does nob contravene the limits indicated 
in Krishtoramont Dasiv. Narendra. Krishna 
Bahaaur’s case 1). Mr, Raja Ayyar contends 
that the condition of the gift over clause 
infavour of the plaintiff means nothing 
more than that if the children should die— 
in which case of course it will be bad. But 
he concedes that if in the context the 
reasonuble construction of that clause is 
that the property should go over to the 
plaintiff if the children should die during 
their minority, the giftover would be good 
in law. He points out that if there should 
be more than one child, a question may 
arise astowhether the gift over clause 
comes into operation only if all the child- 
ren should die- under age oreven if some 
of them should so die.: I am unable to 
read the gift over clause in any other 
sense than as referring to the death of the 
chiidren during their minority. Other- 
wise the expression “the aforesaid minors” 
will not receive due effect. It must be 
remembered that atthe time the testatrix 
was executing the will no children had 
been born to her, Therefore the reference 
to them as mincrs cannot really be regard- 
ed as words of description. The 
“aforesaid” refers back to the immediately 
preceding . clause in which the plaintiff 
is asked no manage the estate till the child- 
ren attain majority and to hand it over to 
them when they attain majority. When 
immediately after those words the expres- 
sion occurs ‘if the aforesaid minors should 
happen to die”, Ithinkit is only a fair 
interpretation of that clause to say that it 
refers to their death during minority and 
not merely to their death at any time. 

As for’ the question whether the condi- 
tion requires that all of them should die 

(1) 16 0 383, 


(2) 23 Ind. Gas, 645: 38 B 399: 14 A LJ 268: 1 
LJ 165. : ne: 
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during minority if there should be more 
ihan one child, I see no difficulty in hold- 
ing that that must be the reasonable mean- 
ing.. Butin the circumstances of the case 
that question does not arise. The argu- 
ment of uncertainty has, therefore, no 
force. 

A decision of the Calcutta High Court 
reported as Durga Prasad v, Raghu Nandan 
Lal 23 Ind. Cas. 597 (3) is the nearest ap- 
proach to the facts of this case so far as the 
legal proposition is concerned. But as al- 
ready stated Mr. Raja Ayyar does not 
contend that if the words are to be 
read as making the gift over conditional 


upon the death of the children during- 


their minority the gift over would be 
void. A number of cases were cited before 
the Courts below but the learned 
Subordinate Judge has brushed them 
all aside withthe remark thal it is diffi- 
cult to reconcile all the decisions. This is 
hardly a satisfactory way of dealing with 
the matter. Itistrue thatit is difficult 
to extract any hard and fast rule in regard 
io the construction of a particular document 
from case-law. But that is different from 
trying to see what principles either as to 
construction or as to authority the case-law 
furnishes. 

I, therefore. set aside the decision of the 
Courts below on the question of the 
construction of the willand hold that the 
gift over to the plaintiff is valid. 

[The remaining portion is not 
for the purposes of this report. | 
Appeal allowed. 


material 


A, 
(3) 23 Ind, Cas. 597. 
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ALLAHABAD HIGR COURT 
First Civil Appeal No. 101 of 1930 
October 24, 1933 
NIAMAT-ULLAH AND R4cH HPAL 
SINGH, Jd. 
SAJJAD HUSAIN—Degrenpant— 
APPELLANT 
versus 
MUHAMMAD SAYID HASAN— 


PLAINnTIFF—RESPONDENT 

Muhammadan Law—Marz-ul-maut—Conditions for 
application of doctrine—Dower—Relinquishment by 
wife during death-bed illness—Extent of validity— 
Onus of proof of voluntary nature of relinquishment 
—Huneral expenses—Whether a charge on assets— 
Evidence Act (I of 18723, s. ;114—Non-prouduction of 
accounts in possession of party— Presumption. 

Under Muhammadan Law, for theapplication of 
the doctrine of marz-ul-maut it must be shown that 
the illness wasthe immediate cause of the death 
and that there was an apprehension of death in the 
mind of the donor. The questionas to whether or 
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not in ą particular case a gift was made during 
marz-ul-maut will depend on the circumstances of 
each case and nohard and fast rule can be laid 
down which willbe applicable to all cases. Musi 
a ae v. Ibne Hasan (1), referred to. [p. 436, col. 


A relinquishment of dower by a Muhammadan 
wife during death illness is valid only to the extent 
of one-third. It is for the person who sets up a case 
of relinquishment to show that the relinquishment 
was made by the lady voluntarily and of her own 
free will and without any pressure of any kind. [p. 
435, col, 2 | 

According to the Muhammadan Law theassets of 
the deceased are liable for the money spent on the 
funeral ceremonies of the deceased, but the amount 
which may have been spent for securing the peace 
of the soul of deceased would not be a charge op 
the assets, [p. 435, col, 2.). 

From the failure of a person to produce accounts 
in his possession showing the amount of expenses he 
has incurred, this fact being proved by other 
evidence, it may be presumed that he was exaggerat- 
ing the expenses incurred. But from the non- 
production it cannot be concluded that no expenses 
had been proved. [p. 437, col, 1.] 


. ©. A. from the decision of the Sub- 
MA Moradabad, dated December 17, 
1929. 


Mr. Mushtaq Ahmad, for the Appel- 
lant, 
the 


Mr. 
ent. 

Rachhpal Singh, J.—This is a defend- 
ant’s appeal arising out of a suit to re- 
cover a sum of money. Muhammad Saiydd 
Husain, the plaintiff-respondent, who is 
the father-in-law of Sajjad Husain, alias 
Ata Husain, defendant-appellant instituted 
a suit against defendant to recover 
a sum of Rs. 6,000. Musammat Saira 
Khatoon, the daughter of the plaintiff who 
was married to the defendant on Novem- 
ber 3, 1923, died after a prolonged illness 
on August 5, 1925. ‘The plaintiff's case was 
that on the occasion of the marriage of 
his daughter with the defendant he had 
given her jewellery, clothes and - utensils 
of the value of Rs. 1,000 as dowry and 
that on her death he was entitled to re- 
cover the same, but as the defendant 
declined to return these articles he sued 
for their value. Admittedly the dower of 
the deceased lady was Rs. 5,000. The 
plaintiff claimed to recover this amount 
also from the defendant. The claim was 
resisted by the defendant who pleaded that 
his wife had relinquished the whole of her 
dower in his favour on July 11, 1925, and 
that the value of the articles given as 
dowry was not more than Rs. 600 and that 
these articles remained in possession of the 
plaintiff himself. He further alleged that 
he had spent a sum of Rs, 1,955 in the 
obsequies and other religious ceremonies, 


Shabd Saran, for Respond- 
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which he was entitled to take into account 
and that in no case the plaintiff could 
get more than half of the assets of the 
deceased lady. The learned Subordinate 
Judge held that the plea about the dower 
having been relinquished by the deceas- 
ed wife was not made out, that the value 
of articles given as dowry was only 
Rs. 753 and that the defendant had failed 
to establish that he spent any money on 
the funeral ceremonies of the deceased lady. 
He, however, held that the plaintiff could 
not cluim the entire assets of the deceased 
lady as according to Muhammadan Law 
he and the defendant were both her heirs 
and were entitled to one-half share each. 
The plaintiff, therefore, was given a decree 
for half the dower and for a sum of 
Rs. 376-8-0 on account of the value of 
the articles given at the time of the 
marriage as dowry. The present appeal 
has been preferred by the defendant 
against the decree made by the learned Sub- 
ordinate Judge. 


The first important question for consideras 
tion in this case is whether the defendant 
was able to establish that his wife had 
relinquished her dower in his favour as 
alleged by him. (After considering the 
evidence on this point, his Lordship held 
that the wife had relinquished her dower 
in favour of her husband and proceeded 
to examine whether the relinquishment was 
voluntary and made of her own free will. 
Then his Lordship continued). Under the 
law there is no doubt that it was for the 
defendant, who set up a case of relinquish- 
ment to show that the relinquishment 
was made by the lady voluntarily and of 
her own free will and without any pres- 
sure of any kind. I am of opinion that 
the defendant has discharged this burden. 
This most important witness in the case 
on the question of relinquishment is Saiyad 
Aqsa Husain Sahib. Saiyad Aqa Husain 
Sahib could not be in a position to know 
as to whether or not influence had been 
exercised on behalf of the defendant on 
the lady to make her relinquish the dower. 
He was a witness of the things taat had 
happened in his presence. Najmul Hasan 
however, was a witness who had been with 
the lady all through the illness at Luck- 
now and it is noteworthy that no serious 
attempt seems to have been made during 
the cross-examination which was inordin- 
ately and unnecessarily long to show that 
it was not a case of voluntary relinquish- 
ment. After a consideration of the cire 
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cumstances and the probabilities I have 
come to the conclusion that Musammat 
Saira Khatoon relinquished the dower of 
her own free will and accord, 1n View of 
her relations with her husband. 
_ The next question for cur consideration 
is whether the relinquishment of dower 
which amounts to gift was made by the 
deceased lady during death-bed illness 
(marz-ul-maut). Marz-ul-maut is said to 
be malady which induces an apprehension 
of death in the mind of the person suf- 
fering from the malady and which even- 
tually results in his or her death. It has 
been considered by the Muhammadan 
Jurists that it is an essential condition 
of marz-ul-maut, that the person suffering 
from the marz (malady) must be under an 
apprehension of maut (death). Baillie in 
his Muhammadan Law para. 592, Says: 
“The most valid definition of death-illness is that 


it is one which it is. highly probable will issue 
fatally.” 


It has been held in some cases that 
where the malady is of long continuance, 
as, for instance, consumption, and there 
is nO Immediate apprehension of death then 
the malady is not marz-ul-maut; but that 
it may become so if it subsequently re- 
aches such a stage as to render death 
highly probable and does result in death. 
The question as to what is marz-ul-maut 
came up for consideration in a recent case, 
Must Imran v, Ibne Hasan (1), Niamat- 
ullah and Bennet, JJ., held in this case 
that the chief ingredients of marz-ul-maut 
are: (1) that the illness must be the 
immediate cause of death; (2) that there 
must be an apprehension of death in the 
mind of the donor; and (3) that physical 
weakness must be so great that the 
persons may be incapable of pursuing 
their ordinary avocations. The first two 
conditions are necessary for the doctrine 
of marz-ul-maut to apply. The question as 
to whether or not in a particular case a 
giit was made during marz-ul-maut wil] 
depend on the circumstances of each case 
and no hard and fast rule can be laid 
down which will be applicable to all 
cases. In the case before us we have 
evidence that the lady had been suffering 
for a long time and because of this it 
was argued by the learned Counsel ap- 
pearing for the defendant that it could 
not be said that the relinquishment was 
made during marz-ul-maut. Having regard 
to all the circumstances of the case before 
us I am of opinion that it should ke held 


(1) 147 Ind. Cas. 835; A I R 1933 All. 341: 
AL J53;6R A 517, 341; (1933) 
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that the relinguishment was made during 
marz-ul-maut. The condition, of the lady, ` 
it would appear, was not good and that 
reason that she was sent to 
Lucknow for treatment. The fact that 
Saivad Aga Husain Sahib was sent for 
so that khaki shafa may be administered 
and duai tauba may be recited are points 
from which it can be safely gathered that 
the condition of the lady had become. 
hopeless and it was therefore considered 
desirable that duai tauba may be recited 
by her. Along with these circumstances 
we have to take into consideration the 
fact tha: the lady died a few days after 
the date of relinquishment. It appears 
to me that the lady was suffering from 
tuberculosis and during her last stage 
when her condition became hopeless and 
when she thought that there was no chance of 
recovery she relinquished the dower in favour 
ofher husband. Ihave, therefore, not the 
least doubtin my mind thatthe relinquish- 
ment was made because the lady had an 
apprehension of death in her mind. For 
these reasons it must be held that the 
relinquishment was made during death- 
bed illness. According to the Muhammadan 
Law such a relinquishment is valid only 
to the extent of one-third. 

As regards the articles given in dowry 
the learned Subordinate Judge has found 
that their value was Rs. 753. After hear- 
ing the learned Counsel on both sides I 
do not see any reason to differ from the 
view taken by him. The defendant had 
taken a plea that he had spent a sum of 
Rs, 1,555 in the obsequies and other re- 
ligious ceremonies following the death of 
the deceased lady and that he was entitled 
to be re-imbursed. The learned Subordinate 
Judge on this point has given a finding 
against the defendant. According to the 
Muhammadan Law the assets of the 
deceased are liable for the money spent 
on the funeral ceremonies of the deceased, 
but the amount which may have been 
spent for securing the peace of the soul 
of deceased would not be a charge on 
the assets. In my opinion the defendant 
was entitled to take into account the 
expenses which he might have incurred 
on the funeral ceremonies of the deceased 
lady. The Jearned Subordinate Judge in 
his jadgment says, that there was no 
satisfactory evidence on behalf of the 
defendant that any such amount was spent 
by him. I find myself unable to agree 
with the view taken by the Court below. 
It is not denied by the plaintiff that the 
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funeral expenses were defrayed by the 


defendant.. The defendant himself was 
not present in Lucknow and so 1t was 
Najmul Hasan through whom funeral ex- 
penses were paid. The learned Subor- 
dinate Judge says that the evidence in 
the case proves that the defendant had 
in his possession rough account showing 
the amount of expenses but that they had 
not been produced. One would be justifi- 
ed in presuming from the non-production 
of such account that the defendant was 
exaggerating the expenses incurred by 
him; but simply becuse of this non- 
production’ we “would not be justified in 
coming to the conclusion that no expenses 
had been proved. The plaintiff's own 
letters to the defendant, to which a re- 
ference has been made above, show that 
it was the defendant who had been 
spending money on the funeral expenses 
and other ceremonies after the death of 
the lady. In my opinion, it would not be 
unreasonable to award a sum of Rs. 500 
to the defendant on account of expenses 
incurred on the funeral ceremonies of the 
deceased lady. 

Both the plaintiff and the defendant are 
heirs of the deceased and their shares are 
half and half. The relinquishment cf 
dower by the deceased lady holds valid 
to the extent of one-third and the balance 
Rs. 3,333-5-4 is available for distribution 
among the heirs. The plaintiff's share is 
one-half which .comes to- Rs, 1,666-10-8. 
Then the plaintiff is entitled to recover 
Rs. 376-8-0 on account of his one-half share 
in the value of the articles given to the 
deceased lady as her dowry, the total being 
Rs. 2,043-2-8. Out of this there should be 
a deduction of Rs. 250 which :he defend- 
ant on eccount of funeral expenses is 
entitled to receive from the plaintiff. The 
plaintiff is entitled to recover Rs. 1,793-2-8 
from the defendant. 


Niamat-ullah, J.—I concur. 


N. Order accordingly. 
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ALLAHABAD HIGH COURT | 

First Civil Appeal No.8 of 1931 with 

First Civil Appeal No. 347 of 1930 
November 2, 1934 
NIAMAT-ULLAH AND ALLSOP, Jd. 

LACHHMI NARAIN AND otaErs— 
DEFENDsNT3--APPELLANTS 
VETSUS 
BABU RAM AND OTHERS — PLAINTIFFS 
AND OTHERS—DEFENDANTS—RESPONDENTS 

Mortgage —Indivisibiltty of— Entire mortgaged prop- 
erty Aypothicated to each of the mortgngees—Suits on 
mortgage— Consolidation of suits—Necessity—EHnds of 
substantial justice should prevail over technical 
objection—Transfer of Property Act (IV of 1882, 
ss, 67, 60—Severance of interestsof several mortgagees 
arising from their own action—Indivisidility of 
mortgage, uf affected—-Mortgagees tenants-in-common 
—One of several mortgagees bringing suit for sale of 
entire mortgaged property — Co-morigagees made 
defendants— Plaintif, if should sue for mortgage 
money —Civil Procedure Code (Act V of 1908), s. 64-- 
Mortgaged properties under attachment at time of 
mortgage—Sale in pursuance of attachments-—Mort- 
gage deeds, if void 

Ordinarily a mortgage is indivisible both as regards 
the mortgagees and the mortgaged security, the 
mortgagees being joint tenants of the entire mort- 
gaged property which is charged with every portion 
ofthe mortgage money. Where, however, there is 
severance of interests as between the mortgagees 
with the consentof the mortgagor, the position 
is different sofar as the frame of the suit is con- 
cerned. Where the entire mortgaged property is 
hypothicated to each of the mortgagees, none has 
priorty over the other and ordinarily it is in the 
interests of all the morfgagees that one suit should 
be brought for the recovery of the entire mortgage 
money due to all the mortgagees, In such cases 
where for all practical purposes one suil supplements 
another, the suits should be consolidated. ‘Ihe mere 
consideration that the defendants would be deprived 
of the benefit of their plea that the suits were not 
maintainable is not sufficient for refusing to 
exercise a discretion which the Court possesses. The 
ends of substantial justice should prevail over 
technical objections, if tha Court has a discretion 
to adopt one course or the other. [p. 439, cols 1 & 2.) 

A mortgage is indivisible both as regards redemp- 
tion by the mortgagor and recovery of the mortgage 
money by the mortgagee. fp. 439, col 2] 

Where severance of iaterests of several mortgagees 
arises from their own action to which the mortgagor 
is not privy, the indivisibility of the mortgage is 
not affected. Any private arrangement between the 
mortgagees over the head of the mortgagor cannot 
destroy their joint character as against the mortgagor. 
Where, however, the mortgagor and all- the mort- 
gagees agree ia the mortgage-deed itself that the 
former should be deemed to have borrowed parti- 
cularsums forming the consideration of the deed 
from individual mortgagees, each of the mortgagees 
should be considered to be a creditor tothe extent 
of thesum advanced by him. In such a case, if 
the mortgaged property has also been split up and 
the charge of each individual mortgagee is to rest 
ona specified pars of the mortgaged property, the 
deed should be construed as one containing as many 
mortgage transactions as the numberof mortgagees. 
[p. 440, cola, L& 2]. 

Where one of several morigagees who are tenants 
in common brings a suit for sale of the entire 
mortgaged property, making his co-mortgagees 
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defendants, they having refused to join with him as 
plaintiffa, he need not sue for the mortgage money. 
p. 442, col. ] 

[Case-law discussed.] 

Where the mortgaged properties were under at- 
tachment when the mortgage deeds were executed 
and they havebeen purchased at the auction sales 
in pursuance ofthe attachment, the deeds must be 
held tobe void as against all claims enforceable 
under the attachment, so far as they arecontrary to 
the attachment, Dinabundhu Shaw Chowdhury v. 
Jogmaya Dasi (4), referred to. 


F. C. A. from the decision of the Subor- 
dinate Judge, Budaun, dated June 14, 
1930. 


Messrs. G. Aggarwala, G. S. Pathak and 
oe Narain Agarwala, for the Appel- 
ants. i 
Messrs. Panna Lal, Shabd Saran and P. M. 
L. Verma, for the Respondents. 
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Judgment.—These appeals arise out 
of two suits on foot of two mortgage-deeds, 


- both dated December 3, 1917, executed by 


one Bakhat Bahadur, in which the same 
‘properties, seven in number, were hypothe- 
cated. One of the deeds was for Rs. 36,000 
and the other for Re. 1,950: The deed for 
Rs. 36,000 wasin favour- of four sets of 
mortgagees, while the other was in favour 
of only three out of those four. Most of the 
mortgage money was left with the mort- 
gagees for payment to certain prior mort- 
gagees, who had encumbrances on the 
mortgaged properties. A peculiar feature 
of the deedsis that the sum advanced by 
each of the mortgagees was specified in the 
deed, making up the entire sum advanced 
under them. The details are as fol- 
lows :— 





Sum advanced 

















No. of Names of mortgagees each set under the under the Total 
sets. deed for deed for : 
Ra, 36,000. Rs 1,950. 
1 Doongar Mal, Misri Lal and Ram Rs, Rs. Rs. 
S Chander (hereafter called mort- 
gagees, lst set.) 12,000 650 12,620 
2 Raghunath Sahai and Ram Sarup 
(hereafter called mortgagees 2nd 
set) 7,009 400 7,400 
3 Babu Ram and Salig Ram (here- 
after called mortgagees, 3rd 
set) 13,000 900 13,900 
4 Gulzari Lal and Shib Charan, (here 
after called mortgagees, 4th : 
set ) 4,000 — 4,000 
Total .. 36,000 1,950 | 37,950 
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The interest of the original mortgagor 
in the mortgaged properties has since 
passed toa number of persons who pur- 
chased it at sales held in execution of dec- 
rees against him. 


On November 8, 1929, the 2nd and the 
3rd of the four sets of the mortgagees in- 
stituted Suit No. 49 of 1929 for recovery of 
the amounts due to them under the mort- 
gages by sale of the entire mortgaged 
property. They impleaded the other two 
sets of the mortgagees and the representa- 
tives-in-interest of the original mortgagor, 


On December 3, 1929, the lst and 4th 
sets of the mortgagees instituted suit 
No. 55 of 1929 for recovery of what was 
due to them under’ the mortgages, im- 
pleading their co-mortgagees (plaintiffs 
in Suit No. 49 of 1929) and the repre- 
sentatives-in-interest of the mortgagor. 

Written statements were filed by the 


transferees. who contested the claims of 


b 


both seis of the plaintiffs in the two, 
suits. Their main pleas were that :— 


. 


(1) The deeds in suit were not genuine 


and for consideration. 


2) The properties to which the mort-. 
gages in suit relate were under attach- 


ment in execution of decrees in which the 
contesting defendants purchased, and, there- 
fore, the mortgages were invalid. 

(3) Each of the suits being only for a 
portion of the mortgage money was bad 
and, therefore, not maintainable; and 

(4) One of the mortgaged properties, 
namely, mahal Ganga Ram Gir in village 
Barsua, having been- exempted from the 
claim in Suit No. 49, that suit was 
bad. 

Some other pleas of minor importance 
were ‘also taken; but they were not the 
subject of arguments in this Court and 
need not be mentioned,} 


xi 


wt 


the two suits be consolidated. 


“second 


could not maintain the suit. 
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The plaintiffs in Suit No. 55 filed 
written statements inthe other suit joining 
the plaintiffs of that suit in the prayer 
for sale of the mortgaged property; and 
in reply to the objection of the contesting 
defendants that the suit, being for recovery 
of part of the mortgage money, was bad, 
they requested that the two suits ba con- 
nected. Similarly the plaintiffs in the 
lst suit (No. 49) made an application that 
This ap- 
plication was, however, dismissed by the 
lower Court on March 24, 1930, as it 
thought that this course would prejudice 
the defendants, whose objection that the 
suit is not maintainable would fail. The 
suit, 7. e, the one brought by 
the Ist and 4th sets of the mortgagees 
was dismissed on that date on the ground 
that the plaintiffs, who were entitled only 
to a portion of the mortgage money, 
Strangely 
enough the other suit, in which precisely 
the same question arose, was not dismissed 
on that date or any other date. It was 
tried on the merits and decreed on June 
14, 1930, for such amount as was found 
due to the plaintiffs of that suit, under 
the deed for Rs. 36,000 but notas regards 
the other deed because the plaintiffs were 
directed to confine their claim to one 
deed only and they electel to proceed 
with their claim on the basis of the deed 
for Rs. 36,000. The learnei Judge held 
in that suit that the plaintiffs were 
entitled to maintain it. First Appeal No. 347 
of 1930 has been’ preferred by the mort- 
gagees Ist and tth sets, whose Suit No. 55 
was dismissed; while F. A. No. 8 of 1931 
his been preferred by the contesting 
defendants (transferees of the original 
mortgagor) from the decree in Suit No, 49 
in favour of the mortgagees 2nd and 3rd 
sets. 

The first question which calls for decision 
is whether ea:h of the two suits being 
for part of the mortgage money and 
brought by some of the mortgagees is 
not maintainable. This question arises 
in both the appeals, the appellants in one 
contending that it is not maintainable 
and those in the other urging the con- 
trary. It cannot be disputed that ordin- 
arily a mortgage is indtvisible both as 
regards the mortgigees an i .he mortgaged 
security, the mortga sees being joint tenants 
of the entire mortgaged peoperby which 
is charged with every portioa of the mort- 
gage money. Where, however, there is 
severance of interests as between the 
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morigagees with the consent of the mort- 
gagor, ths position is different s33 far as 
the frame of the suit is concerned. Ths 
mortgagor, in the present cass, states in 
the deel that he has borroved specifiel 
amounts fron each set of the mortgagaas 
and that he has created a common charge 
in favour of all of them on the property 
therein specified for recovery of the total 
sum advanced by all the mortgagees, 
The implication is that as between the 
various sets of the mortgagees inter se each 
is entitled to recover, not necessarily 
separately, from the mortgaged property 
the sum advancal by him, The entire 
mortgaged property is hypothecated {to 
each of them. None has priority over the 
other. Ordinarily it is in the interests of 
all the mortgagees that one suit should 
be brought for the recovery of the entire 
mortgage money due to all the mortgagees. 
In the present instance, for all practical 
purposes, one suit supplements the other; 
and in our opinion the lower Court should 
have consolidated the two suits. ‘The 
defendants would not have been prejudiced 
so far as their liability was concerned. 
The learned Subordinate Judge was 
undoubtedly influenced by the con- 
sideration that they would be deprived of 
the benefit of their plea that the suits 
were not maintainable. The defendant 
is always deprived of such benefit, when- 
ever the Court allows formal defects in 
the suit to be remedied by amendment 
or otherwise. In our opinion this ground 
by itself is not sufficient for refusing 
to exercise a discretion which the Court 
possesses. The ends of substantial justice 
should prevail over technical objections, 
if the Court has a discretion to adopt 
one course or the other. We are juclined 
to think that, on the date the learned 
Subordinate Judge rejected the applica- 
tion for consolidation and dismissed Suit 
No. 55, he was of opinion that each of 
the suits was nob maintainable. Appar- 
ently the other suit was not fixed for that 
date; and when it was taken up later, 
he was convinced by arguments of Counsel 
that the suit was maiotainable. If Suit 
No. 55 had not already been clismissesd, 
we have no doubt he would have re-consider- 
ed the guestion of consolidation. 

The general rale undoubtedly is thas 
a mortgage is indivisible both as regards 
redemption by the mortgagor and recovery 
of the mortgage money by the mortgag3e. 
It can be inferred fron s. 60, Trauisfar of 
Property Act, which dala as tawi 4 palpa 
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Interested in a share only of the mort- 
gaged property is not entitled to redeem 
his own share only on payment of a 
proportionate part of the amount due on 
the mortgage, and from s. 67, which 
empowers “the mortgagee” to obtain a 
decree for foreclosure or for sale, which 
implies that if several persons have jointly 
advanced money to the mortgagor on the 
security of the mortgaged property, they 
are denoted by the word “mortgagee”, 
so that some only of them cannot be 
considered to be the mortgagee, In cl. (d) 
appended to thatsection, which expressly 
negatives the right of 

“a pereon interested in part only of the mortgage 
money to institute a suit relating only to a cor- 
responding part of the mortgaged property, unless 
the mortgagees have, with the consent of the 
mortgagor, severed their interest under the mortgage” 
is contained an exception to the general 
rule above referred to in so far as it 
allowsa separate remedy to each of several 
mortgagees, who with the consent of the 
mortgagor have severed their interests, 
The extent to which each of them can 
separately sue the mortgagor is not 
clearly provided by that clause. The 
effect of the exception is to indicate that 
the prohibition contained in the earlier 
part of the clause does not apply to a 
case in which the mortgagees have severed 
their interests with the consent of the 
mortgagor, the prohibition being that one 
of several persons interested in part only 
of the mortgage money cannot institute 
a suit for sale or foreclosure of a cor- 
responding partof the mortgaged property. 
As to whether one of several mortgagees, 
who have severed their interests with 
the consent of the mortgagor, can sue 
for recovery of his share of the mortgage 
money by sale ofthe mortgaged property 
is neither expressly forbidden nor per- 
mitted by the section. Unless such a 
suit, violates the general rule of indivisi- 
bility or is prohibited by some other 
rule of law, the question of its maintain- 
ability should be judged on general 
principles, 

“Where severance of interests of several 
. tiortgagees arises from their own action 
to which the mortgagor is not privy, 
it is obvious that ‘the indivisibility of 
the mortgage isnot affected. Any private 
arrangement between the mortgagees over 
the head of the mortgagor cannot destroy 
their joint character as against the mort- 
gagor. Where, however, the mortgagor 
and all the mortgagees agree in the 
jnortgage-deed itself that the former should 
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be deemed to have borrowed particular 
sums forming the consideration of the 
deed from individual mortgagees, each 
of the  mortgagees should be con- 
sidered to be a creditor to the extentof 
the sum advanced by him. In such a 
case, if the mortgaged property has also 
been split up and the charge of each 
individual mortgagee is to reat on a specified 
part of the mortgaged property, the deed 
should be censtrued as one containing 
as Many mortgage transactions as the 
number of mortgagees. Astheir Lordships 
of the Privy Council pointed out in the 
case to which we shall presently refer, 
such a conveyance is conceivable, though 
it is inconvenient. In the present case, 
the entire mortgaged property is charged 
with the aggregate amounts due to. the 
mortgagees. . The result is that each of 
the creditors is a mortgagee tothe extent 
of the sum advanced by him which 
is secured on the entire mortgaged prop- 
erty, so that none of them can claim 
priority as would be the case if they had 
advanced different sums to the mortgagor 
on different occasions. | 

It is open to all the mortgagees to bring 
one suit for recovery of the entire amount 
due to them by sale of the mortgaged 
property. Indeed, it is highly desirable 
that one suit only should be brought and 
the sale proceeds distributed among 
them. The question is whether some only 
of the mortgagees can separately sue the 
mortgagor for sale of the entire mort- 
gaged property. In Gobind Ram v. 
Sundar Singh (1), the right of cne of 
several joint mortgagees to institute a suit 
for recovery of his share of the mortgage 
money by sale of the mortgaged property was 
negatived, even though the other mortgagees 
be impleaded as defendants. In Kanhai 
Lal v. Jwala Dei (2), in which one of two 
mortgagees had instituted a suit implead- 
ing his co-mortgagee, and obtained a decree 
for sale, it was held that the other mort- 
gagee could not subsequently bring another 
suit for recovery of his share of the mort- 
gagemoney. The decision was based on 
the ground that the same mortgage can- 
not be enforced by sale of the whole mort- 
gaged property twice. Though the judg- 
ment does not make an express mention of 
that fact, itis clear that the case was one. 
in which no severance of interest between 
the two mortgagees had taken place. 


(1) 15 A 103; A W N 1892, 246. 
(2) A W N 1896, 153. 
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Sunitabala Debi v. Khara Sundari Debi 
Chowdhurani (3), is a case which appears 
to us to be on all fours with the present 
case. By a compromise between two ladies 
and the representatives of the estate of a 
deceased relative it was agreed that each 
of them should receive a sum of Rs. 80,000, 
and that the entire sum, viz., Rs. 1,680,009, 
would be a charge on an estate of which 
the value was mentioned to be Rs. 2,93,000. 
The two ladies and the Administrator- 
General of Bengal, who represented the 
estate of the deceased, had executed the com- 
promise, It was thus clearly a case in 
which two mortgagees were entitled to 
specified sums of money collectively charged 
on the entire estate and this was consented 
to by the Administrator-General, Bengal, 
who should be considered to have heen in 
the position of a mortgagor. One of the 
two ladies instituted a suit for recovery of 
Rs. 80,000 and interest, awarded to her 
under the compromise, by sale of half of the 
property charged under the compromise, 
The other lady was impleaded as a co- 
defendant with the then representatives of 
the estate. Objection was taken to the frame 
of the suit on the ground that one of the 
two mcrtgagees could not maintain a suit 
for recovery of her share of the mortgage 
money by sale of half of the mortgaged 
property. The trial Court decreed the suit. 
On appeal the High Court allowed an 
application for amendment by which the 
plaintiff sought to have the entire property 
sold. After this amendment the High 
Court decreed the suit for eale of the entire 
mortgaged property. Wemay mention in 
passing that neither the report in 46 T. A. 
page 272 (3), nor that ind? Cal. page 175 (3), 
mentions the fact that the plaintiff had ori- 
_ ginally sued for sale of half only of the mort- 
gaged property and subsequently the High 
Court allowed the amendment seeking a 
decree for sale of ths entire property 
mortgaged for recovery of the money due 
to both mortgagees. We have obtained these 
facts from the report of the same case in 24 
CO. W. N. 297 (3). This fact is material for 
ascertaining the exact ratio decidendi adopt- 
ed by their Lordships of the Privy Council 
in deciding the case. Their Lordships ob- 


served as follows :— 

“ This mortgage clearly affects the conveyance of 
the real estate of the mortgagees as tenants-in-common, 
and no redemption could be effected of part of the 
property by paying to one of the mortgagees her 


(3) 53 Ind. Oas, 131; 17 A L 3997: 461 A 272; 37 
M LJ 483; (1919) M W N 891: 22 Bom. LR 1: 24 
O WN 297; ILL W 927; 47 01715; SUP L R(P 0) 
2; AIR 1919 P O 124 (P 0), 
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separate debt. It is not a mortgage to each of a 
divided half but a conveyance to them ofthe whole 
property.” 

“ Where a mortgage is made by one mortgagor to 
two tenants-in-common, the right of either mortgagee 
who desires to release the mortgaged property and 
obtain payment of the debt, if the consent of the co- 
mortgagee cannot be obtained, is to add the co- 
mortgagee as a defendant to the suit and to ask for 
the proper mortgage decree, which would provide 
for all the necessary accounts and payments, except- 
ing that there could be no judgmeut for a sum of 
money entered as between the mortgagee defendant 
and the mortgagors.” 


It cannot be said that their Lordships 
contemplated a claim by one of the two 
mortgagees who are tenants-in-common for 
recovery of the entire mortgage money and 
that as against the mortgagor the integrity 
of the mortgage has to be maintained; but 
itseems to usthat their Lordships meant 
that one of the two mortgagees, where the 
consent of the other could not be obtained, 
could sue for recovery of what was due to 
him; but in granting him the relief every- 
thing should be done which might be neces- 
sary tc work out the entire security except 
sofar that the plaintiff mortgagee alone 
would recover in that suit what was due 
ere This ig made clear by the remark 
that: 

“In their Lordships’ opinion the amendment of the 
plaint as directed by the High Court is not properly 
worded, and they consider the trial Judge should, 
on the re-hearing of the suit, make such amendment 
as may he necessary and proper:" 

This is also clear from the observation 
that : 


“There could be no judgment for a sum of money 
entered as between the mortgagee defendant and the 
mortgagor.” 


If one of the two mortgagees must sne 
for the entire mortgage money by sale of 
the mortgaged property and the Court is to 
decree the claim, a judgment has to be 
entered as between the mortgagee defend- 
ant andths mortgagor. The fact that the 
Court may sate gaard the interest of the 
mortgagee defendant and pay to the plaint- 
iff only his share will not prevent judgment 
being entered between the mortgagee de- 
fendant and the mortgagor. It seems to us 
that their Lordships held that one of the 
two mortgagees, who are tenants-in-common, 
can bring a suit for recovery of what is 
due to him by sale of the entire mortgaged 
property, that if payment is made to him by 
the mortgagor, he ceases to have any interest, 
but if ha is not paid the entire mortgaged 
property will have to be sold and his share 
paid to him out of sale proceeds on rateable 
distribution. The mortgagee defendant 
would not be entitled to be paid, unless 
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there is some amicable settlement between 
him and the mortgagor, He will have to 
bring a suit against the mortgagor just as 
the other mortgagee deed. Of course, sale 
of the mortgaged property having already 
taken place, his charge will fasten on the 
balance of the sale proceeds which is held 
by the Court as substituted security. For 
these reasons we hold thal, where one of 
several mortgagees who are tenants-in-com- 
mon brings a suit for sale of the entire 
mortgaged property, making his co-mort- 
gagees defendants, they having refused to 
join with him as plaintiffs, he need not sue 
for the mortgage money. To our mind this 
is clear from the fact that the High Court 
had allowed an amendment in the case 
noted above, the effect of which was to 
enable one of several mortgagees to sue for 
the entire mortgage money, but their Lord- 
ships disapproved of the amendment and 
made it clear that as between the mortgagor 
and the mortgagee defendant no judgment 
should be entered. 

In the case before us, the 2nd and 3rd 
sets of mortgagees sued for their share of 
the mortgage money by sale of the entire 
mortgaged property, impleading their co- 
mortgagees as defendants, the Jatter having 
refused to join as plaintiffs. Similarly, the 
mortgagees Ist and 4th sets instituted their 
suit for the rest of the mortgage money. 
Both suits were, in our opinion, maintain- 
able, even apart from consolidation which 
ought to have been allowed by the lower 
Court. If consolidation had been essential 
and the suits had not been maintainable 
without such consolidation, we would have 
ordered consolidation which we have every 
power to do. As a matter of fact, whether 
consolidation is formally ordered or not, 
the result would be the same as in the two 
appeals before us, the right and liabilities 
of allthe mortgagees and mortgagors in 
whom the equity of redemption is vested 
will be adjudicated upon in respect of the 
entire mortgage money. 

The next question of importance is whe- 
ther the mortgage deeds in suit, which were 
executed during the continuance of an 
attachment in execution of the decree in 
which the contesting defendants purchased 
the mo tgaged property are void as against 
them. It has been found hv the lower 
Court in suit No. 49 of 1929 (EF. A. No. 8 
of 1931) that all the mortgaged properties 
except No. 6, were under attachment when 
the mortgage-deeds in suit were executed, 
This finding is supported by warrants of 
attachment and the inventory of the prop- 
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erty attached under them. It is not dis- 
puled that the contesting defendants pur- 
chased at the auction sale held in pursuance 
cf the attachment. It must, therefore, be 
held that the mortgage-deeds in suit, so far 
as they are contrary to the attachment, 
are void as against all claims enforceable 
under the attachment (s. 61, Civil Procedure 
Code). The lower Court, however, held 
that, in so far as sums advanced under the 
deed of Rs. 35,000 were paid by the’ plaint- 
iff, mortgagees, to prior encumbrancers 
who had a charge on most of the mortgaged 
properties, the deeds in suit are valid to 
the extent of sums thus paid and create a 
valid charge on the properties which were 
redeemed by the plaintiffs, mortgagees, 

The learned Advo:xate for the defendant- 
appellants strenuously contended that the 
lower Court allowed the plaintiffs to succeed 
on a claim of subrogation which claim had 
not been in the plaint, and that they were 
prejudiced inasmuch as they might have 
pleaded limitation and want of due execu- 
tion and attestation. We are of opinion 
that the learned Subordinate Judge has 
not allowed the plaintiffs to succeed by an 
appeal to the doctrine of subrogation, 
though his judgment is somewhat vague on 
the point. 

The mortgage-deed of Rs. 36,000 gives 
details of prior encumbrances and except 
for three small sums the entire consideration 
is left with the mortgagees for the dis- 
charge of those encumbrances. It has 
been found that the mortgageé: paid 
Rs. 14,C03-14-3 to prior mortgagees having 
a charge on the mortgaged properties except 
No. 6. The consideration of the other deed, 
namely that for Rs. 1,950, was partly left 
for payment to certain creditors who had no 
charge on any property and was partly paid 
to the mortgagors in cash. There can 
be n> doubt that this mortgage was 
contrary to attachment under which the 
defendant-respondents claim and should be 
considered to be void against them. The 
same view must be taken as regards so 
much of the consideration of the mortgage 
for Rs. 35,000 as was paid to tho mortgagors 
in cash; but as regards Rs. 14,003-14-3, 
wuich represents prior en3zumbrances dis- 
charged by the plaintiffs, mortgagees the 
position is quie different. The attach- 
ment was subject to the prior encum- 
brances. The mortgagor equity of 
redemption ag it was on the date of 
attachment should alone be considered to 
have been attached. The interest in the 
property yested in the prior mortgageeg 
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was not affected by the attachment, and so 
far as that interest passed tothe new mort- 
gagees, the mortgage for Rs. 36,000 was 
not contrary tothe attachment. Section 64 
es the Civil Procedure Code merely provides 
. that 

“where an attachment has been made, any private 
transfer. . ofthe property attached or of any 
interest there in contrary to such attuchment 


shall be void as against all claims enforceable under 
the attachment,” 


A mortgage is the transfer of an interest 
in the mortgaged property by the mort- 
gagor to° the mortgagees. As already 
stated, the attachment could not affect the 
interest which had been previously trans- 
ferred to the prior encumbrancers; and the 
only enforceable claim which the attaching 
creditor had under the atlachment was in 
respect of the mortgaged property minus 
that interest. So far as that interest was 
transferred by the new mortgage during 
the continuance of the attachment, it was 
in no way contrary tothe attachment, and 
to that extent the mortgage for Rs, 36,000 
is valid. This result is not materially 
different from the one which would have 
been arrived atif the plaintiffs mortgagees 
had been allowed to succeed on a claim of 
subrogation. The latter course would lend 
some.support to the contesting defendants’ 
contention that it was not put forward in 
the plaint inso many words. At the same 
time, the plaint makes it perfectly clear 
that the mortgage money under the deeds 
in suit was applied towards the payment 
of prior encumbrances. It is not necessary 
to invoke the aid of the doctrine of subroga- 
tion, as we hold that the mortgage deed for 
Ks. 36,000, on which the present claim is 
based, is itself valid tothe extent of prior 
encumbrances paid thereunder. 


Section 276, Civil Procedure Code of 
1882, has been re-enacted as s. 64 of the 
present Code of Civil Procedure with a 
slight verbal alterations which,- if any- 
thing, strengthen the case of the plaintiffs, 
mortgagees. The words “during the con- 
tinuance of attachment” have been replaced 
by the words ‘‘contrary to such attachment.” 
It was held under the old Code by their 
Lordships ofthe Privy Council in Dino- 
bundu Shaw Chowdhry v. Jogmaya Da.i 
(4) that the new mortgage in circumstances 
similar to those of the present case was 
valid to the extent of the prior encum- 
brances paid out ofthe- mortgage money 
advanced during the continuance of an 


(4) 290 154; 291 A 9:4Bom.L R 238; 12 M L J 73; 
6 OW N 209; 8Sar, 217 <P O). 
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attachment. Their Lordships observed as 
follows:— 

“So far as mortgage for Rs. 40,000 (mortgage, 
made during the continuance of attachment pre- 
judiced the execution creditor, -it is void as against 
him: but the section does not render void transactions 
which in no way prejudice him, and to hold the 
mortgage void soasto confer upon him a beneiit, 
which no one ever intended he should have, is 
entirely toignore the object ofthe section and to 
pervert its obvious meaning. It is impossible to 
hold that the effect of that section is to give an 
execution creditor an unencumbered fee simply 
instead of an equity of redemption against the 
intention of the parties.” 


Accordingly we hold, on the language of 
s. 64, Civil Procedure Code, und on the 
authority of the case noted above, that the 
conclusion arrived at by the lower Court us 
regards the liability of the mortgaged 
properties other than No. Gin respect of 
Rs. 14,003-14-3 is correct. 


One of the questions raised in the lower 
Court was that the deeds in suit were not 
genuine or for consideration. That Court 
held that deeds to be genuine. As regards 
consideration, it found that the deed for 
Rs. 36,100 was valid to the extent of 
Rs. 14,003 14-3. We have already mention- 
ed this fact, It recorded no finding as 
regards the consideration of the other 
mortgage deed for Rs. 1,951, as it dismissed 
Suit No. 55 of 1929 (in which the claim on 
the basis of that mortgage was persisted 
in) on a preliminary ground. It recorded 
no finding on that part of the case in the 
other suit, as the plaintiffs elected to confine 
their claim to the mortgage for Rs. 46,000. 
The question is not material, as we have 
held that that mori gage is void as against the 
contesting;defendants having regard tos 6], 
Civil Procedure Code. The lower Court 
decreed 5-9ths of Rs. 14,063-14-3 in Suit 
No. 49 of 1929 (F. A. No. 8 of 1931), which 
represents the share of the plaintiffs of that 
suit. The remaining 4-9ihs of that sum 
must be deemed to be the share of the 
plaintiffs of Suit No. 55 of 1929(F. A. No. 
347 of 1930), which was dismissed by the 
lower Court. In the view of the case we 
have taken, this latter suit should also be 
decreed. Though the lower Court has left 
other issues undecided, we think that it is 
not necessary for us lo remand the suit or 
remit issues, as the findings of the lower 
Court confirmed by us in Appeal No, sof 
1931 have become conclusive. All those 
who are parties in Suit No. 55 of 1929 are 
also parties in the other suit. Nor is there 
any material question which cannot be 
disposed of on the materials before us. 
The remaining 4-9th of Rs, 14,003-14-3 
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represents the share of the plaintiffs in 
Suit No. 55 of 1929 (FP. A. No. 347 of 1930). 
A decree in terms similar to those of the 
decree in Suit No, 49 of 1929 (F. A. No. 8 of 
1931) should be. passed in Suit No. 55 of 
1929 (F. A. No. 347 of 1930). 

The only other question which was urged 
before us in F. A. No, 347 of 1930 has 
reference to property No. 6, asto which the 
lower Court held in the other case that 
there was no evidence as to whether it was 
under attachment in execution of decree. 
Accordingly it directed sale of that pro- 
perty. If all the issues arising in the 
connected suit had been decided by the 
lower Court, this part of the decree would 
have been otherwise, as we find from the 
evidence of Doongar Mal, one of the 
mortgagees, that property No. 6 (village 
Barsua, mahal Ganga Ram Gir) had been 
sold in execution of a decree obtained by a 
prior mortgagee before the present suit 
were brought. He made this statement in 
answer to the contesting defendants’ plea 
that one of the mortgaged properties not 
having been included in the claim the suit 
was bad. He explained the reasons why 
that property had been left out. Accordingly 
we must hold that Suit No. 55 of 1929 is not 
bad for the reason that one of the mortgaged 
properties has been left out, as it has been 
sold at the instance of a prior mortgagee 
and the plaintiffs mortgagees can now have 
no claim to sale thereof. This fact did not 
appear in Suit No. 49 of 1929 (F. A. No. 8 
of 1931), and the decree of the Court 
directing the sale of property No. 6 will be 
ineffectual. 

The result is that F. A. No. 8of 1931 is 
dismissed with costs, I, A. No. 347 of 1920 
is allowed with proportionate costs, and we 
direct that a decree in terms similar to 
that in SuitNo. 49 of 1929 (F. A. No. 8 of 
1931) giving six months’ time for payment 
from this date be passed for recovery of 
4-9th of Rs. 14,003-11-3 except in so far that 
property No.6 will not tesold. 

Oross-objection filed by Krisna Murari Lal 
and another is dismissed. 

N. Appeal dismissed, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 113 of 1931 
May 14, 1934 
HENDERSON, J. 
RAMGOPAL DAS NASKAR AND OTHERS— 
DEFENDANTS —APPELLANTS 
VETSUS 
PURNACHANDRA ROY AND OTHERS — 
PLAINTITFS—RESPON DENTS 

Mutation — Order for—Revenue Officer, responsi- 
bility of-—~Revenue Records— Clerical error in Collec- 
tor's register—Person's title, if affected—Suit by 
such person, when maintainable—Co-sharers— 
Arrangement between proprietors regarding shares in 
parganas— Collector, if bound by it. à 

An order for mutation is an order made by a 
Revenue Officer in the exercise of functions conferred 
upon him by the Land Registration Act. He alone 
is responsible for it. Notices in connection witha 
sale are also published by the Collectorate and 
upon his own responsibility. The proprietors are in 
no way responsible for it and have nothing to do 
with it. 

A mere clerical error in the Collector’s register 
doesnot throw any cloud on a person's title. It 
is only when he attempts to have the error corrected 
and the Deputy Collector refuses to do so that 
it becomes necessary for them to institute the suit. 
Francis Legge v. Rambaran Singh (1), relied on. 

Proprietors frequently for their convenience 
come to an arrangement by which one set of 
proprietors have alarger sharein one pargana and 
a lesser one in another. Of course such an arrange- 
ment would not bind the Collector or affect an 
auctior-;urchaser af a revenue sale unless it was 
made with the consent of the Collector. 

C, A. from the appellate decree of the 
Additional Sub-Judge, First Court, 24-Par- 
ganas, dated June 10, 1930. 

Mr. Prasanta Bhushan Gupta, for ths 
Appellants. 

Mr. Urukramdas Chakravarti, for the 
Respondents. 

Mr. Ramendramohan Mazumdar, for the 
Deputy Registrar. 

Judgment.—The question raised in 
the suit out of which this appeal has 
arisen is whether the disputed land belongs 
to the residuary share or to separate 
account No.3 of Touzi No. 1 of the 24- 
Parganas Collectorate. The defendants- 
appellants are l(ransferees of one Atul Chat- 
terjee, who purchased the residuary share 
at asale held for realisation of arrears of 
revenue. The learned Munsif gave the 
plaintiffs a decree which was affirmed by 
the learned Subordinate Judge on appeal. 
Both the Courts found that the property 
formed part of the separate acconnt and 
the trouble was due to clerical mistakes 
made by clerksin the Collectorate. The 
first point taken on behalf ` of the 
appellants is thatthe lower Courts were 
not justified in coming to this finding of 
fact because certain documents were 
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misconstrued. On the other hand, it has 
been naturally contended for the plaintiffs 
that this is a finding of fact which cannot 
be questioned in second appeal. There 
can be no question that by mistake the 
clerks in the Collectorate forgot to enter 
the number of the separate account against 
this particular share. The respondents 
attempted to have the matter set right 
by the .Deputy Collector. This officer 
found that there was a mistake but came 
to the conclusion that he had no juris- 
diction to correct it. There are no docu- 
ments which require construing inorder to 
arrive at-this finding. The only thing upon 
which the appellants rely is the absence 
of any reference to this particular share 
in this particular pargana in certain 
application for mutation. That is not 
really a matter of construction of documents, 
and if it, were, the lower Courts are trans- 
parently right. 

The next point taken is that the plain- 
tiffs are estopped from showing their 
title. This argument is based on the 
omission of any reference to this share 
in this pargana to which I have already 
referred in dealing with the first point. 
An order for mutation is an order made 
by a Revenue Officer in the exercise of 
functions conferred upon him by the Land 
Registration Act. He alone is responsible 
for it. Notices in connection with a sale 
are also published by the Collectorate and 
upon his own responsibility. The pro- 
prietors’ are in no way responsible for 
it and have nothing todo with it. There 
are in fact no materials on which any 
plea off estoppel can be founded. ‘The 
mistaké in the sale-proclamation was {due 
to mistakes committed by the clerks 
in the Collectorate. Thirdly it is contended 
that the suit is barred bys, 33 of Act XI 
of 1859.. On this point it is enough to say 
that the suit is not one to annul the 
gale. The plaintiffs do not even contend 
that the sale is not a good one. Fourthly 
it is contended that the suit is barred by 
limitation on the ground that time began 
to ran against the plaintiffs from the 
date when the clerks first made the 
clerical error. For this proposition reliance 
is placed on the case reported in Francis 
Legge v. Rambaran Singh (1). In my 
judgment that authority really supports 
the case of the plaintifis. A mere clerical 
error in the Collector's register does not 
throw any cload on the plaintiffs title. It 


is only when they attempted to have the 
1) 20 A. 35; A W N 1897, 193 CF. B.) 
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error corrected and the Deputy Collector 
refused to do.so that it became necessary 
for them to institute the suit. It is, there- 
fore, within time. Lastly it is contended 
that the plaintiffs cannot have shares in 
individual parganas different from their 
share in the total estate. Proprietors fre- 
quently for their convenience come to an ar- 
rangement of this kind by which one set of 
proprietors have a larger share in one 
pargana anda lesser one in another. Of 
Course such an arrangement would not 
bind the Collector or affect an auction- 
purchaser ata revenue sale unless it was 
made with the consent of the Collector. 
In this case this was done and the parti- 
cular share in this particular pargana 
was included in the plaintiffs’ separate 
account. All the points taken in support 
of the appeal fail and the appeal is 
dismissed with costs. Leave to file an 
appeal under cl. 15, Letters Patent, has 
been asked for in this case and the leave 
has been refused. 
D. Appeal dismissed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 689 of 1930 
September 17, 1934 
Bras ey, O. J. AND Kine, J. 
K. P. RAMAN MENON— APPELLANT 
VETSUS 
Tus MALABAR FOREST anp RUBBER 
COMPANY LIMITED AND ANOTSER— 


RESPONDENTS 

Lease deed — Construction — Clause for re-entry on 
bankruptcy of lessee—Lessee benamidar for limited 
Company—Company going into liquidaiton—Lessor's 
right to re-enter. 

The appellant leased his properties to one K for 
a period of 75 years. The lease deed contained a 
provision enabling the lessorto re-enter on the 
bankruptcy of the lessee. It was admitted by both 
parties that K was merely a benamidar for a limited 
Company. This Company went into liquidation and 
the appellant claimed to enforce his right of re-entry 
onthe ground that the Company had gone into 
liquidation : 

Held, that it did not necessarily follow from the 
fact that the lease wasa benami transaction that the 
provision in thelease deedas to bankruptcy was not 
intended to refer to the bankruptcy of the benamidar, 
and in view of the principle that a condition for 
forfeiture should be construed against the person who 
wants to enforce it, the appellant was not entitled to 
succeed. [p. 447, col. 1] 

Meaning of ‘bankruptcy’ discussed. 


S.C. A. against the decree of the Dis- 
trict Court of South Malabar at Calicut 
in Appeal No. 443 of 1928 preferred against 
the decree of the Court of the District 
Munsif of Calicut in O. S. No. 220 of 1927, 
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The Advocate-General and Mr. N. Raja- 
gopala Ayangar, for the Appellant. 

Dr. V. K. John, for the Respondents. 

Beasley, C J. --The plaintiff is the appel- 
lant. His suit was dismissed in the trial 
Court and his appeal to the District Court 
was also dismissed. 

The appellant by Ex. E, a lease deed, 
dated February 4, 1924, leased the suit 
properties to one Nilkanth Narayan Khale 
foraterm of 75 years. It was admitted 
during the trial andinthe lower Appel- 
late Court and here that Khale was a 
benamidar for the Malabar Forest and 
Rubber Company Limited. The High 
Court of Bombay on July 8, 1925, made an 
order for the compulsory winding up of 
that company on a petition, dated May 12, 
1926, presented by Messrs. Sabnis & Co., 
the Managing Agentsof the Company to 
whom Khale had assigned his rights under 
the lease, anda Mr. Moos was appointed 
the Official Liquidator of the Company and 
represents them here as the Ist respondent. 

The point for consideration is whether 
there has been a forfeiture of the lease 
giving the appellant the right of re-entry as 
claimed by him. Both the lower Courts, 
upon a consideration of Ex. E, have nega- 
tived the appellant’s claim. The material 
part of the forfeiture clause in Ex. E reads 
as follows : 

“Or ifthe lessee becomes bankrupt the lessee's 
rights shall ipso facto cease and this shall be void 
and lessor shall have the right to re-enter and take 
possession of the said premises as if this lease were non- 
existent and without the lessee being entitled to claim 
damages or compensation ofjany kind fromthe lessor.” 

The appellant claims that by reason of 
this clause the company by going into 
liquidation has forfeited the lease. The 
appellant contends that the words ‘ lessee 
becomes hankrupt” mean and are intended 
to mean, as regards the word “ lessee ” the 
company and, as regards the word “ bank- 
rupt,” its being ordered to be wound up 
by the Court, It is argued that the parties 
to Ex. E regarded the company as the 
lessee and not Khale, who admittedly was 
merely the benamidar for the company, 
that the contract really was with the com- 
pany and not with Khale, and that it was the 
company's going into liquidation and not 
the insolvency of Khale that was to ineur 
the forfeiture and give the appellant the 
right of re-entry. 

It is the admittedly benami character of 
the transaction which enables the appellant 
to set up the first position, namely, that the 
company is the lessee. If that position 
should be established it is contended next 
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that the word “bankrupt” there must be 
given an artificial and extended meaning 
which embraces the compulsory or even 


voluntary winding up of the company and, 


English decisions have been cited in sup: 
port of this contention. 


and any other act or proceeding in law having, under 
any Act for the time being in force, effects or results 
similar to those of bankruptcy; and bankrupt has a 
meaning corresponding with that of bankruptcy.” 

Section 14 deals with provisos for re- 
entry or forfeiture and relief against for- 
feiture ofleases but sub-s, (6) of that sec- 
tion expressly does not extend the provi- 
sion as to relief to a condition for forfeiture 
onthe bankruptcy of the lessee. The Act, 
therefore, grants no relief where there is a 
condition for forfeiture on bankruptcy as 
defined in s. 2 (xv). According to Lord 
Halsbury, L. C. in Fryer v. Ewart (l), 
“Bankruptcy” as defined in s. 2 (xv) of the 
Conveyancing and Law of Property Act, 
1881, has an artificial and extended mean- 
ing and includes the winding up of com- 
panies. In that case there was a proviso 
in the lease for re-entry if the lessees being 
a company should enter into liquidation, 
either compulsory or voluntary, andsit was 
held that such a proviso applies to the case 
of a solvent company going into voluntary 
liquidation for the purpose of reconstruction 
or amalgamation only, and is “a condition 
for forfeiture on the bankruptcy of the 
lessee” within the Conveyancing and Law 
of Property Act, 1881, s. 14 (6). On 
page 190* there are Lord Halsbury’s con- 
clusions upon this point and I set them out 
at length because the appellant has adopt-. 
ed them here in support of his argument. 
They are as follows :— 

“ The other point to my mind is equally plain. 
It is, speaking broadly, whether the code concerning 
forfeiture contained in s. 14 of 444 45 Vic O. 4), 
has any application at all to the forfeiture which, as 
I have said, was very plainly incurred by the liquida- 
tion, That depends on what interpretation is to be 
given tothe words of sub-s. 6, of the code in question. 
By that sub-section it is axpressly enacted that the 
section, which, as I have said, embraces .2 code for 
relief against forfeiture, is not to extend to a condition 
of forfeiture upon .the “bankruptcy” of the lessee. 
Of course, but for the artificial and extended meaning 
given to the word ‘‘bankruptcy”, this would not be 
such a condition; but it seems to me, when one 
reads that extended meaning given to the word 
“bankruptcy,” I cannot doubt that liquidation by a 
company comes within it.” i 

“The words in s. 2, sub-s. (xv) are these: 
“Bankruptey includes liquidation by arrangement" 

(1) (1902) A C 187; 71 L J Oh. 433; 86 L T 242; 9 


Manson 281. 


“Page of (1902) A. O.—[Ed, 


In the Oonveyanc-. 
ing and Law of Property Act, 1881, in. 
s. 2 (xv) “Bankruptcy” is defined as follows: 

“ Bankruptcy includes liquidation by arrangement, - 
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(which I think does not refer to the liquidation by a 
com pany in this sense), But then comes the words, 
‘and any other act or proceeding in law, having, 
under asy Actfor the time being in force, effects 
or results similar to those of bankruptcy.’ 
What could be more apt to describe the cessio 
bonorum, which in effect takes place, and the pay’ 
ment by some constituted authority of the creditors 
of the trading concern and the distribution of its 
surplus property to its members, so that, but for the 
purpose of winding up, it ceases to exist as a trading 
concern at all? This was decided in 1+9) by the 
Court of Appeal and I think rightly decided; and, 
if so, we are remitted to the first point whether a 
forfeiture has been incurred.” 


Lord Macnaghten on p. 192*, arrives at 
the same result. Clearly, therefore, the 
English Companies Act provides for pro- 
ceedings having “effect or results similar 
to those of bankruptcy” and the Indian 
‘Companies Act has also the same result. 
In Horsey Estate v. Steigher (2), it was held 
that the causes of the liquidation, whether 
induced by insolvency or not, are wholly 
immaterial. This latter decision is relied 
upon ‘by the appellant because from the 
record it is uncertain which of the reasons 
in the Indian Companies Act for asking 
for a winding up brought about the com- 
pany's liquidation. It is contended, there- 
fore, that since the word “bankruptcy” 
which is the one used in the forfeiture clause 
in Ex. E, is not an apt one to use in con- 
nection with a company, as petitions in 
insolyency cannot be presented against 
registered companies, the extended mean- 
ing given to the definition of “bankruptcy” 
in 8. 2 (xv) of the Conveyancing and Law 
of Property Act, 1881, by Lord Halsbury, L.C. 
in Fryer v. Ewart (1), must be applied to 
this word here and with it all the legal 
consequences which result therefrom by 
reason of that Aci. There is much force 
in this argument presented to us but it 
will not be necessary for us to express any 
opinion with regard to it unless we are 
satisfied tbat the lessor had in mind at the 
date of x. E the possibility of the com- 
pany going into liquidation and intended to 
guard himself against such a contingency. 
It is true that this was a benami lease but 
it does not necessarily follow from that that 
the proviso as to forfeiture and re-entry 
was not intended to apply to the insolvency 
of the benamidar. On the contrary, there 
is one good reason why it should have been 
intended to apply to him and that is that, 
“in the event of his insolvency, in the 
absence of such a proviso, the rights of 
the insolvent under the lease would vest in 

(2) (1899)2 Q B 378; 68 L JQ B 743;80 L T 857; 
47 W R634 
~*Page of (1902) A. O.—|fd,| 
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the Official Receiver who would not be 
entitled to disclaim that interest without the 
leave of the Court and who could if he so 
desired, affirm the lease and attempt to 
{ake all the benefits following from it. I 
do not suggest that it would not be open 
to the lessor to claim in the Insolvency 
Court that the insolvent was only the 
benamidar for the real lessee and that the 
Court would not then enquire into the 
matter. All this trouble, however, is avoid- 
ed by a proviso for forfeiture and re-entry 
in the event of an insolvency. It is certainly 
quite reasonable to suppose that such may 
have been the appellant’s intention and 
where ina lease, even admittedly benami, 
there are in the lease deed such words as 
there are here in the clause in question, in 
my view, we are not justified in giving to 
those words any other meaning than on the 
face of them they have, without some strong 
indication in the document to the contrary 
and this I am quite unable to discover. 
The principle governing the construction of 
a clause for forfeiture is that it must always 
be construed strictly as against the person 
who is trying to take advantage of it and 
effect should be given to it only so far as it 
is rendered absolutely necessary to do so by 
the wording of the clause (Vide, Venkata- 
ramana Bhatta v. Krishna Bhatta (8) and 
David Cutinha v. Salvadora Minazes (4), 
the labter of which case relies on the Eng- 
lish case of Church v. Brown (5), and the 
observations of Lord Chancellor Eldon 
at p. 265*. Applying ihat principie here I 
am clearly of the opinion that this appeal 
must fail and be dismissed with costs. 

King, J.—-I agree. 

A. Appeal dismissed. 

(3) 81 Ind. Oas. 1€06; 47 ML J 307; 20 L W 294; 
(1924) M W N 668; AIR 1925 Mad. 57, 

(4) ¥8 Ind. Oas. 1070; 51 M LJ 552; AIR 1926 Mad. 
1202; 50 M 331. 

(5) (1608) 15 Ves, Jun. 258; 33 E R752;10R R74. 
~*Page of (1808) 15 Ves. Jun- [Ed] 





MADRAS HIGH COURT 
Civil Revision Petition No. 20 of 193) 
October 16, 1934 
KING, 4. 
CHOROTTI alias CHINNA AMMA. 
AND ANOTHER—PETITIONURS 
VETSUS 
P. KARUNAKARAN NAIR (DzorAsED) 
AND OTHERS— RESPONDENTS 
Provincial Small Cause Courts Act (IK of 1887), 
Seh. II, Art. 41—Suit for contribution by co-sharer 
after partition—Whether suit of small cause nature, 
Article 41 of the Provincial Small Osuse Courts 
Act which takes away frora the jurisdiction of the 
Small Oause Court a suit or contribution by a 
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sharer in joint property in respect of a payment 
made by him-.of money due froma _ co-sharer, 
applies only to a suit where the plaintiff at the 
time of filing his plaint is a sharer in joint 
property. 

Where adecres was obtained against the karnavan 
of a tarwad and after the tarwad had been parti- 
tioned into anumber of tavazhies the representatives 
of two of the savazhies who had discharged the 
decree amount instituted a suit against the re- 
presentatives of the remaining tavazhies for’ con- 
tribution: 

Held, that the suit was nut covered by Art. 41 
and the Small Cause Court had jurisdiction to try 
the suit. 

Petition under 8.25 of Act IX of 1887, 
praying the High Courl to revise the decree 
of the Court of the Subordinat Judge of 
Ottapalam, dated April 9, 1930 in Small 
Cause Suit No. 662 of 1929. 

Mr. C. 9. Swaminathan, 
tioners. 

Mr. K. Kuttikrishna Menon, for the Res- 


pondents. 


Judgment.—A decree was obtained 
in 1916 against the karnavan of atarwad. 
The tarwad was partitioned in 1918 into a 
number of tavazhies. In 1926 the decree 
amount was discharged by the represent- 
atives of two of these tavazhies, and in 
1929 these representatives sued the repre- 
sentatives of the remaining tavazhies 
which had formed the original tarwad, 
for contribution. The suit was brought 
as a Small Cause Suit and the trial Court 
held that it had jurisdiction so to treat 
it. The question in this Civil Revision 
Petition is whether that decision is right. 

Article 41 of the Provincial Small Cause 
Courts Act (IX of 1887) removes from the 
jurisdiction of the Small Cause Court: 

“a suit for contribution by a sharer in joint 
property in respect of a payment made by. him of 
money due froma co-sharer” 
and the question is whether such a suit is 
one brought by a person who at the time 
of bringing ib was a sharer in joint pro- 
perty, or one brought by a person whose 
cause of action depends upon the fact that 
he once was a sharer in joint property. 

There is no discussion of this point in 
the lower Court’s own judgment, and 
though I have been referred toa number 
of rulings at the hearing fof this petition, 
nowhere have I been able to find any 
such discussion. In these circumstances I 
must fall back upon my own powers of 
interpretation and say unhesitatingly that 
of the two alternatives set out above, I 
must choose the first. The clause must, 
I think, be strictly construed, and be -held 
to apply only to a suit where the plaintiff 
at the time of filing his plaint is a shater 
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in joint property. In the result this” 
petition fails, and is dismissed with costs. 
A. Petition dismissed. 


rama neh ea 


CALCUTTA HIGH COURT 
Civil Rule No. 96 of 1934 
July 18, 1934- 

Nasin ALI AND Kuunp«ar, JJ. 
BINDU BASHINI DEBI—Pertitionur 
versus 
PROVAT CHANDRA SARKEL AND 
OTHERS — OPPOSITE PARTIES ` 
Bengal Tenancy Act (VIII of 1885), ‘ss. 153 
Expl, 174—Munsif setting aside sale on ground of 
non-service of }rocess— Appeal to District Judge, if 
lies—Fraud antecedent to decree, if a ground for 
setting aside sale, - 
A Munsif set aside asale on the ground of non- 
service of processes and there was no other ground 

of fraud independent of this : 

Held, that no appeal lay from the 
aside the sale, to the District Judge. 

Any fraud antecedent to the decree 
ground for setting aside a sale 
Bengal Tenancy Act, 

C. R. from an order of the District Judge, 
Backergunj, in Miscellaneous Appeal No. 40 
of 1933. l l 

Mr. Jatindra Mohan Sanyal, for the 
Petitioners. l 

Messrs. Abinash Chandra Guha and 
Bireswar Bagehi, for the Opposite Parties. : 

Order.—This Rule is directed against 
an order of the District Judge of Backer- 
gunj, dated September 6, 1933, reversing 
the order of the first Court Munsif at Barisal 
by which the learned Munsif set aside a 
sale under the provisions of s. 174, Bengal 
Tenancy Act. The learned Munsif on a 
consideration of the evidence came to the 
conclusion that the processes were not 
served and that if there would have been 
any service, the petitioner would never 
have allowed the property to be sold for 
arrears of rent. Tae learned Munsif has 
observed that in the facts and circum- 
stances of the case it cannot be for a moment 
believed that the processes of sale were 
served. The learned Munsif further found 
that it was highly probable that the pro- 
cesses were intentionally suppressed by 
the decree-holder in collusion with the judg- 
ment-debtor with a view to frustrate the 
claim of the petitioner. In thisview of the 
matter the learned Munsif set aside the sale. 


order setting 


cannot be a 
under s. 174, 


“An appeal then was taken by the auction- 


purchaser to the District Judge and 
the District Judge on a consi- 
deration of the evidence came to the 


conclusion that the processes were served 
and that the property had not been sold 
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at.a very adequate price and in that view 
he`confirmed the sale. Hence the present 
Rule was obtained by the petitioner. 

The only ground urged in support of 
the Rule is that the District Judge had 
no jurisdiction to entertain the appeal inas- 
much as the Munsif who set aside the 
sale was vested with powers under s. 153 
(b), Bengal Tenancy Act. From the find- 


. Ings of the learned Munsif it is clear that 


he did not believe the evidence about the 
service of processes. Unders. 153, Bengal 
Tenancy Act, the order passed by the 
Munsif who is invested with special powers 
under s. 153 (b), Bengal Tenancy Act, is 
final and cannot be challenged in appeal, 
unless the order decided a question relat- 
Ing to title to land. In the explanation to 
the section which was added in the year 
1907 in Bengal and in 1908 in East Bengal, 
lt was laid down that a question of irregu- 
larity of proceeding in publishing or con- 


‘ducting a sale is not a question relating 


to title toland. The irregularity in publish- 
ing or ccnducting the sale includes non- 
service of the process. This non-service 
may bedue to the negligence of the pro- 
cess-server. It may also be due to a collu- 
sion between the decree-holder as well as 
the process-server. In the case before 
us the learned Munsif did not believe the 
evidence which was given by the auction 
purchaser to prove that the notices were 
actually served. It is true that he observ- 
ed that it might have been due to fraud 
on the part of the decree-holder, The effect 
of the learned Munsif’s finding, however, is 
that he did not find any fraud which could 
be said to be independent of the irregularity 
in the proceedings in publishing or con- 
ducting the sale. In this view of the 
matter we are of opinion that the irregularity 
found in this case is one which is covered 
by the explanation to s. 153, Bengal Ten- 


ancy Act, 


_ It was, however, argued by the learned 
Advocate for the opposite party that as 
there is a finding by the learned Munsif 
to the efféct that the decree itself was 
obtained by fraud, and that as this fraud 
is antecedent to the sale, an appeal to the 
lower Appellate Court was competent. It 
is clear from the judgment of the learned 
Munsif that he did not set aside sale on any 
fraud antecedent tothe publishing or con- 
ducting of the sale. In fact any fraud 
antecedent to the decree cannot be a 
ground for setting aside a sale instituted 
under 8. 174, Bengal Tenancy Act. 

We are, therefore, of opinion that the ap- 
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peal by the decree-holder auction-purchaser 
to the lower Appellate Court was 


incompetent and that the District Judge 
had no jurisdiction to set aside the order of 
the learned Munsif. We accordingly make 
the Rule absolute, set aside the order of the 
District Judge and restore that of the 
Munsif. The application for setting aside 
the sale is allowed. As however this objec- 
tion to the competency of this appeal was 
not taken before the learned District Judge, 
we make no order as to costs in this Rule. 
D. Rule made absolute, 


——— EY 


NIADRAS HIGH COURT 
Appeal Against Orders Nos. 437 and 438 
of 1932 
September 11, 1934 
CURGENVEN AND Cornisa, JJ. 
G. R. VENKATARAMA SASTRIAR 
—APPELLANT 
VETSUS 
Tags OFFICIAL RECEIVER, 
COIMBATORE —RESPONDENT 
Provincial Insolvency Act (V of 1920), s. 28~— 
Insolvency of Jather—Leave to sue conditional on 
money realised from property of insolvent being 


handed over to Recetver—Sale proceeds of song 
shares, whether property of insolvent ~-Creditors' 
rights. 


One of the creditors of an insolvent applied for 
leave to sue the insolvent and another and leave 
was granted with the condition that the money, 
if, any realised from the insolvent must he 
handed over to the Receiver for distribution. 
He sued the insolvent and his five 
undivided sons, obtained a decree and attached 
thee sons’ shares in execution. The Receiver sub- 
squently sold the entire family property and the 
ereditor claimed that he was entitled to the 5-6th 
share of the sons which he had attached to the 
exclusion of the other creditors : 

Held, that though an attachment of the sons’ 
shares would ordinarily deprive the Receiver of 
his right to sell the sons’ shares as assets of the 
insolvent father and the mere fact that the whole 
property was sold by the Receiver would not 
affect the rights of the attaching creditor, yet in 
the special circumstances of this case, in view of 
the condition on which leave was granted and the 
subsequent conduct of the creditor, he was not 
entitled to any preferential right with regard to 
the 5-6th of the sale proceeds. 

The father's right to sell the sons’ shares is 
‘property’ within s. 23 of the Provincial Insolvency 
Act. Seetharama Chettiar v. Official Receiver, 
Tanjore (3), and Anand Prakash v, Narain Das 
Dori Lal (4), referred to, 


Appeal against an order of the Court of 
the Subordinate Judge of Coimbatore, dated 
August 1, 1932, and made in E., A. No. 503 
of 1931, in E. P. R. No. 483 of 1980 in O.S. 
No. 81 of 1926. 

Mr. K. V. Ramachandra Iyer, for the 
Appellant. 
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Mr. M. Doraiswamy Iyer, for the Respond- 
enta. ` 

Judgment.—The appellant in there 
two appeals is acreditorin an Insolvency 
petitiin iInwhich one G. S. Venkataramana 
Aiyar was adjudicated insolvent, The 
appellant’s debt related to a promissory 
note of which the insolvent and another 
weie the endorsees. No doubt because 
the insolvent was not alone concerned, 
the appellant applied for leave to sue 
him tcgether with the other party to 
the endorsed note and obtained an order in 
the following tems: 


“The Official Receiver reports ibat leave may be 
granted. I, therefore, grant leave to sue the 
insolvent also with the condition that the money, 
if any, realised frem the insolvent must be handed 
over to the Receiver for distribution. The peti- 
tioner can only rank as an ordinary creditor and 
share with others in case he gets a decree against 
the insolvent and realises from him.” 


The appellant accordingly brought a 
suit against the insolvent and his five 
undivided sons, and against the other 
endorsee to ihe note and his son, and 
obtained a decree on December 29, 1927. 


In the insolvency proceedings the 
Official Receiver fixed the sale of the 
joint family property of the insolvent for 
March 9,1925. On the day before, the 
Sih, the appellant made an application 
that the sale should be stayed, supporting 
it with an affidavit to the terms of which 
we will refer later. ‘lhe sale was accord- 
ingly put off and on the 15th the learned 
Subordinate Judge passed an order to 
the effect that both sides had agieed 
that the right, title and interest of the 
lamily of the insolvent, including those 
of his sons, should be sold by the Official 
Receiver. Meanwhile on March 6, 
the appellant had applied for the attach- 
ment of the scns’ shares under his decree 
and the attachment was actually eflected 
on the 15th. Upcn this there ensued an 
order hy the executing Court dated July 
13, 1928, in which it was observed that 
the attachment deprived the Official 
Receiver of the power to sell the scns’ 
shares and, therefoie, that the order of 
March 15 that the Official Keceiver was 
io sell the whole property would not 
stand. The executing Court accoidingly 
concluded that the Official Receiver could 
only sell the share of the insolvent himself, 
i.e. i-6th of the property, and that the 
remaining è-6ih should be sold in execu- 
tion. ‘his order was brought up to this 
Couit in C.M. A. No, 280 of 1928 and it 
was decided that since the decree-holder 
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had agreed to the sale by the Official 
Receiver it was not cpen to him to pursue 
bis execution petition for sale. The 
Official Receiver was, therefore, to sell 
the whole property, and when that was 
done, the 1ighis ct the parties could be 
determined in due course. The Official 
Receiver has now sold the whole property. 
Of the sum that was realised, as to the 
1-Gth share of the insolvent himself ne 
questicn ariees and it has been cent to 
the Official Receiver for distribution. The 
testion that remains is with regard to 
the remainder, a sum of Rs. 9,050 repre- 
senting the 5-tth shares of Lhe scns. 

The principle which has heen relied 
upon befcreus by Mr. T. M. Krishnaswami 
lyer is that the attachment of a Bong 
share puts an end to the Official Receiver’s 
right of sale, derived from ihe right 
ordinarily vesting in the faiber. This is 
an indisputable proposition, well-establish- 
ed bya number of decisions, as for instance 
Adusumilli.Gopalakrishnayya v. Peyyath 
Gopalan (1), and Subraya v. Nagappa (2). 
Accordingly jt is argred that the attach- 
ment of March 15, deprived the 
Official Receiver of any claim to proceed 
against the sons’ shares as assets normally 
divisible in insolvency. The mere fact 
that he held the sale of the whole will not 
cf course affect this principle. So far as 
this argument goes, it is undoubtedly a 
valid one, but there are special cir- 
cumstances in this case to which reference 
must now be made. 

Under s. 28-:(2) of the Provincial 
Insolvency Act, no creditor.can commence 
any suit except with the Jeave of the 
Court and on such terms as the Court 
may impose. We have-already quoted the 
terms of the order in which the Court 
gave the appellant leave toste. It stated 
that the money, if any, realised from the ineol- 
vent must be handed over tothe Receiver for 
distributicn. My. Krishnaswami Iyer would 
have us 1ead this phrase as if it meant 
money realised from ihe property of the 
insolvent, using the word ‘property’ in 
its narrow senee as defined in s. 2 (d) of 
the Insolvency Act. To read it in this 
manner would mean that the father’s right 
10 sell the sons’ shares, a right normally 
availed of by a Receiver selling in insol- 
vency, would ke excluded. We think it 
is not correct to give the order such a 


(1) 111 Ind. Cas. 509; 51 M 342; 27L W 430;AI 
R 1928 Mad. 479; £4 M L J 674, 


(2) 2 Ind, Cas. 268; 83 B 264; 10 Bom. LR 
1206. bi 
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narrow construction. It has been held 
that in the sense in which the word 
property’ is used in s. 28 of the Provincial 
Insolvency Act, the father’s power to sell 
the son's share is property, and as such, 
vests in the Official Receiver. This-is 
the effect of the observations ofa majority 
of the learned Judgesin the Full Bench 
case In Seetharama Chettiar v. Official 
Receiver, Tanjore (3), Venkatasubba Rao, 
J, the third Judge, going even further 
and holding that such a power would 
be property as defined ins. 2 (d). There 
is a decision similar to that of the majority 
In the -above case in Anand Prakash v. 
Narain’ Das Dori Lal (4), another Full 
Bench case. Even, therefore, if the order 
had provided that the proceeds of the 
insolvent’s property should be handed 
over to the Official Receiver it might 
well be held that that would still inclade 
money derived from the exercise of the 
father’s power to sell. There is another 
and perhaps more substantial reason for 
reading this order in the wider and not 
in the narrower sense, The right to 
realise the sons’ shares is an ordinary 
right of the Official Receiver, so that 
unless it was intended to save this 
right, the appellant was being given a 
preference over other creditors, who would, 
in the absence of his suit, have been 
entitled to share in the proceeds of the 
sons’ shares, Not only is there no reason 
to suppose that the Court passing the 
order intended this but the concluding 
sentence of that order makes it clear thas 
.the appellant was to get no such pre- 
ference. That this was how the appellant 
himself understood the order appears to 
us plain from his affidavit of March 
8, supporting his application for a stay 
of the Receiver’s sale. He says in effect 
that one of the sons is likely to challenge 
the power of the Official Receiver to sell 
and that the Official Receiver’s notice and 
sale is not very explicit, so that the 
property might not be sold fora proper 
price. It would be. better, therefore, he 
says, to sell the whole property in execu- 
tion. If this is done, he has no objection 
to the whole proceeds being sent to the 
Insolvency Court, which, he adds, was-a 
condition on which leave to sue was 
granted. Now as regards the notification 


of the Official Receiver’s sale, it appears 
(3) 97 Ind. Oas, 825; 49 M 849; 51M L J 269; 
24 L W 345; (1926) MW N 743; ALR 1926 Mad. 
994 (F. B.) 
(4) 135 Ind. Oas. 119; 53 A 239; AIR 1931 All, 
462; (1931) A L J 122; ind, Rul. (1982) ALL 7, 
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that what was advertised was the right, 
title and interest of the insolvent in the 
joint family property, and it has been 
held by the Privy Council in 
Sripat Singh Dugar v. Prodyot Kumar 
Tagore (5), that these words though not 
in themselves unambiguous may in sui- 
table circumstances be read soas toinclud 
the father’s right to sell; and we cannot 
doubt in the present case that it was the 
intention of the Official Receiver to sell the 
whole property on March 9. If that had 
been done, the appellant's attachment would 
never have been made nor the basis of 
the claim for the present action laid at 
all. By representations which he made 
in his affidavit he secured the postpone- 
ment of the sale. To those representa- 
tions he must now be held. They run 
counter to his present position that he 
has an exclusive right tothe proceeds of 
the sons’ shares. 

We have it then that the terms of the 
Insolvency Court’s order permitting the 
appellant to sue require that the whole 
proceeds of the joint family property 
should be paid to the credit of the 
insolvency; and even if the matter were 
in doubt, the appellant has disqualified 
himself by his subsequent representa- 
tions from disputing the claim now made 
by the Official Receiver in the interests 
of his fellow creditors. We accordingly 
dismiss the appeals. ‘he appellant will 
pay the costs of the Official Receiver (one 
Advocate’s fee). 

A. Appeals dismissed. 

(5) 39 Ind. Cas, 252; 44 O 524; 32 M L J 133; 15 A 


L J 147; (1917) M WN 193; 21 O WN 442; 250 
LJ 220; 21 M L T 222; 19 Bom. L R 290; 441 Al 


(P. 6.) 
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CALCUTTA HIGH COURT 
Civil Appeal No. 370 of 1933 
; July 19, 1934 
MUKERJI, Acta. U. J. AND S. K. GHOSE, J. 
KAHARJANNESSA AND oTHERBS— 
= APPELLANTS 


VETSUS 
SARADINDU NARAYAN ROY 
AND OTHERS ~RESPONDENTS 

Civil Procedure Code (Act V of 1908), 3. 47—~ 
Objection by legal representatives of deceased 
judgment-debtor, that decree was passed at a 
time when judgment-debtor was dead—Hxecution 
Court, whether can go into the question. 

The heirs and legal representatives of a deceased 
judgment-debtor are perfectly entitled, when they are 
sought to be brought on record, to point out tothe 
executing Oourt that the decree as if stood was not 
executable as against them on the ground that the 
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decree is a nullity, having been passed ata time 
when the judgment-debtor was dead; and the 
executing Court isfully competent to enquire into 
such a question. Amalabala Dasi v. Sarat Kumari 
Dasti (2), distinguished. 

-O. A. against appellate order of the 
Sub-Judge, Dinajpur, dated April 26, 
1933. 

Mr. Dinesh Chandra Roy, for the Ap- 
pellant. - 

Mr. Asitaranjan Ghose, for the Respon- 
dents. 


dudgment.— Upon the findings arrived ° 


at by the Courts below the facts of this 
case, which cannot be disputed, seem to 
be the following: that the decree-holders 
obtained a decree for rent in respect of 
a certain tenancy against a number of 
defendants amongst whom was one, namely, 
defendant No. 2. This defendant was 
dead, but the fact he was dead was not 
brought to the notice of the Court, and 
on the other hand a false return was 
lodged through a peon alleging that there 
was proper service of summons on him. 
In such circumstances the decree was 
obtained on November 26, 1930. On 
April 20, 1932, the decree-holders put the 
decree into execution under the provisions 
of Ch. XIV, Bengal Tenancy Act, as a 
rent decree. They applied for substitution 
of the heirs of the said judgment-debtor No. 
2 on June 4, 1932, and obtained from the 
Court an order substituting the appellants 
as his heirs and legal representatives. 
After the order was passed notice was 
issued on the appellants under O. XXI, 
r. 22, Civil Procedure Code. The appellant 
appeared after service of the said notice 
and eventually on November 8, 1932, filed 
an objection under s. 47 of the Code 
alleging that the decree had been passed 
against a dead man and therefore was a 
nullity so far as that person or his legal 
representatives were concerned. 

The Court of first instance upheld the 
objecticn and ordered that the decree could 
only be executed as a money decree and 
against the other judgment-debtors and 
not against the present apfellants. The 
Subordinate Judge on appeal has reversed 
the trial Court’s decision and has held 
that the execution proceeding cau go on 
under the provisions of Ch. XIV, Bengal 
Tenancy Act, because the executing Court 
is not competent to go behind the decree 
unless it appears on the face of the decree 
that there is something which makes it 
invalid. The learned Subordinate Judge 
has referred to the Full Bench decision 
of this Court in Gora Chand Haldar v. 
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Prafulla Kumar Roy (1), and has taken 
the view that that decision has been 


modified by the decision in Amalabala- 


Dasi v. Sarat Kumari Dasi (2;, to this 
extent: that in all cases the Court will 
have to ecnfine itself to the papers that 
are on the record and that it can, in no 
case, hold any investigation for the pur- 
pose of ascertaining whether there was 
jurisdiction in the Court to pass the decree. 
The observations contained in the last 
mentioned decision, in our opinion, must 
be taken along with the facts of that case 
which, it may be pointed out, was a case 
in which the territorial jurisdiction of the 
Court passing the decree was questioned. 

We are of opinion thatthe decree hav- 
ing been passed not against the appellants 
but against a person whose heirs and legal 


representatives they are, the appellants were, 


perfectly entitled, when they were sought. 
to be brought on the record, to point out 
to the executing Court that the decree as 
it stood was not executable as against, 
them. The propositicn that a decree passed 
against a dead person amounts to a nullity 
is too well-settled to admit of any doubt 
in present day. The executing Court, in 
our judgment, was fully competent to 
inquire into the question which arose in the 
present case. The fact that the judgment- 
debtor No. 2 was dead before the decree 
was passed and the decree was obtained 
by concealing from the Court the fact that 
he was dead and getting a false return 
submitted by the peon -cannot be chal- 
lenged in this second appeal before us. 
We are of opinion, therefore, that this 
appeal ought to succeed. We accordingly 


set aside the order of the learned Sub- . 


ordinate Judge and restore that of the 
Court of first instance. The appellants 
are entitled to their costs in this Court 
and in the Court of Appeal below, the 
hearing fee of this appeal being assessed at 
two gold mohurs. 


Appeal allowed. 


D. 
(1) 89 Ind. Oas. 685; A I R 1925 Cal. 907; 53 O 168; 


42.01,J 1;290 W N 948 (F. B.. 
‘2) 137 Ind. Oas. 375; ALR 1932 Cal, 380, 


CALCUTTA HIGH COURT 
Civil Rule No. 222 of 1934 
- June 13, 1934 
S. K. Guosz, J. 
TARAK NATH CHAKRAVARTI 
— PETITIONER 
VETSUS 
GANGADHAR DE AND ANOTHER — 
OPPOSITE PARTIES a. 
Bengal Tenancy Act (VIII of 1885), 88. 182, 26-J—. 
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Raiyat holding homestead otherwise than as part of 
his holding—Tenant if a raiyat as regards that 
homestead—Transfer of part of homestead—Applica- 
tion by landlord under s. 26-J— Maintainability 
of. 
Where the tenant is a raiyat holding his homestead 
otherwise than as part of his holding and his 
landlord is a tenure-holder, with regardto the 
homestead the tenant becomes a raiyat under the 
Bengal Tenancy Act and in case the tenant transfers 
part of the homestead, the landlord can maintain 
an application under s. 26-J, Bengal Tenancy Act 
Raj Kumar Mandal v. Skib Chandra Mandal (Ù), 
referred to 

C. R, from the decision of the Munsif, 
First Court, Bagerhat, in Miscellaneous 
Case No. 237 of 1933. 

Mr. Hemendra Chandra Sen, 
Petitioner. 

Messrs. Nriprendra Chandra Das. and 
Rajéndra Nath Das, for the Opposite 
Parties. 


for the 


Order.—The petitionerin this Rule is 
the landlord of a holding which js alleged 
by him to bean occupancy raiyati holding. 
The case made by him is that the opposite 
party No. 2 and his co-sharers hold an 
occupancy raiyati holding at a rent of 
Rs: 5 per annum. The opposite party No. 
2 sold his share of the holding to the 
opposite party No. 1 by a registered kobala, 
dated 18th Baisakh 1340 B. S. In this 
kolaba the tenancr was described as 
a “rawati kaimi = mukarari 
and according to the petitioner the term 
‘mukarari' was wrongly used. He filedan 
application under s. 26 J, Bengal Tenancy 
Act, for recovery of the proper landlord's 
fee, the fee having been already paid under 
s. 13 of the Act. The learne! Munsif 
beld that the tenancyof Rs. 5, of which 
@ portion was sold by opposite party No. 2 
was governed by the Transfer of Property 
Act and not by the Bengal Tenancy Act. 
- In tbis Rule it is contended that the 
learned Munsif overlooked the provisions 
of s. 182, Bengal Tenancy Act, and that 
he did not determine the main question, 
namely, whether the tenancy was ‘mukarari’ 


as alleged by the opposite party or ‘oc- 


cupancy’ as alleged by the petitioner. In 
the Settlement Record the holding in 
question is described as ‘dakhalkar basat’ 
although the petitioner’s interest is des- 
cribed as ‘ganti. The learned Munsif 
took thisto mean that the holding was not 
a holding underthe Bengal Tenancy Act. 
On the other hand, certain khatians, vide 
Ex. 4 series, have been filed to show that 
the tenant in question was possessing 
other lands in the village as settled 
raiyat, It is, therefore, contended that the 
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learned Munaif shonld have held under 
s. 182, Bengal Tenancy Act, that the 
tenantis a raiyat under the provisions 
of the Act with regard to the holding in 
question, 

On behalf ofthe opposite party, stress 
is laid onthe finding of the Munsif thas 
the origin of the tenancy is known. Itis 
pointed out that the petitioner deposed 
that the tenancy was created some fifty 
years ago which would be about 1883 at 
which time the Transfer of Property Act,. 
and not the Bengal Tenancy Act, was in 
operation. But this is quite beside the 
mark in view of the plain terms of s. 182. 
According to that section, when a raiyat 
holds his homestead otherwise than as part 
of his holding, two things follow: (1) His 
status in respect of his h-mestead shall 
be that of a raiyat cr an under-raiyat 
according to the statuts of the landlori 
and (2) the incidents of his tenancy shall be 
governed by the Bengal Tenancy Act. In Raj 
Kumar Mandal v. Shib Chandra Mandal (1), 
the second point was not in issue because no 
question was raised whether the tenancy 
was governed by the Bengal Tenancy Aci 
or by the Transfer of Property Act. In the 
present case there is nec doubt that the 
tenant isa raiyat holding his homsetead 
otherwise than as part of his holding and 
that his landlordisa tenure-holder. That 
being so, with regard tothe homestead the 
tenant becomes a raiyat under the Bengal 
Tenancy Act. Theonly question remains 
whether heis amokarari raiyat. On this 
point there has been no investigation. I 
must, therefore, reverse the order of the 
learned Munsif and remand the case to the 
lower Court for determination of the question 
as to whether the tenant has the status of a 
mokarari raiyat. On determining this 
question the learned Munsif will proseed 
to decide the case finally. The Rule is 
made absolute. There will be no order as 
to costs. 

D. Rule made absolute. 

(1) 139 Ind. Qas. 745; AT R 1932 Oal, 857; 36 O W 
N 788; Ind. Rul (193?) Cal. 649, 





MADRAS HIGH COURT 
Civil Revision Petition No. 1455 of 1932 
September 19, 1934 
Mavaavan NAIR, dJ. 

Tas SOUTH INDIAN RAILWAY 
COMPANY, Ltp.—PETITIONES 
VETSUS 
V. M. K.S. DANDAYUTHAM OHETTIAR 
—RBSPONDENT 

Railways Act (IX of 1890), fe 72—Risk Note H— 
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‘Misconduct’, meaning of—Goods damaged by rain 
leaking in through crevices of waggon—Whether 
evidence of misconduct—Liability of Company. 

ere in a suit against a Railway Company for 
damages in respect of Joss caused to the plaintiff 
by certain bags of rice having become wet during 
transit, if appeared that the bags of rice became 
wet on account of the rain blowing into the 
waggon through the crevices of the doors and there 
was evidence that the waggon in which the goods 
were despatched was found water-tight, both when 
it was examined before the damage occurred and 
also when it was re-examined after the date of the 
damage ; 

Held, that there was no evidence of any miscon- 
duct on the part of the Railway Administration 
and the plaintiff was not entitled to recover damages. 
M. & 5. M. Railway Co, Lid. v. Sunderjee Kalidas 
(1) B.B. 6 C. J. Railway v. Rajnagar Spinning, 
Weaving & Manufacturing’ Co., Lid. (2) relied on. 
Jamunadas v. East Indian Railway Co. (3), not 
followed 


©. R.P. under s. 25 of Act IX of 1887, 
praying the High Court torevise the decree 
of the Court of the District Munsif of 
Udumalpet in 5. C. 3. No. 305 of 1932. 

Messrs. S. S. Ramachandra Ayyar and S. 
Ramanathan, forthe Appellant. 

Mr. K. S. Champakesa ‘Ayyangar, for 
the Respondent. 

dudgment.—The petitioner is the 
South Indian Railway Company. This 
petition is to revise an order of the Dis- 
trict Munsif of Udumalpet awarding dama- 
ges to the plaintiff for the loss caused to 
him on account of rain leaking into the 
waggon, as a result of which 15 bags out 
of the 141 bags of rice consigned to him 
were found wet. The defendant Company 
claimed exemption. from liability for the 
damage cansed as the goods were sent 
under the Risk Note Form H. Under this 
contract the Company will be liable if it 
is proved that the damage was caused on 
account of the ‘misconduct’ of the Railway 
Department or its servants. The question 
is whether there has been such miscon- 
duct as is contemplated by the Risk Note 
Form in this case. l 

It is admitted—See D. W. No. 1—that 
the bags of rice became wet on account 
of the rain blowing into the waggon 
through the crevices of the doors; but 
there is evidence that the waggon in which 
the goods were despatched was found 
water-tight at the last periodical examina- 
tion on July 1, 1930, and also when it was 
re-examined on November 12, 1931. It 
was between these dates that the goods 
were carried by tha Company. 

InjM. & S. M. Railway Co., Ltd. v. Sunder- 


jee Kalidas (1) it was pointed that 
“misconduct is not necessarily established by 
(1) 147 Ind, Cas. 752; 600 996; AI R 1933 Oal, 
42: 570 LF 281; 6R O 356, 
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proving even culpable negligence. It is something 
opposed to accident or negligence and is the inten- 
tional doing of something which the doer knows 
to be wrong or which he does recklessly not caring 
what the results may be.” _ 

IaB. B. & C. I. Railway v. Raynaga 
Spinning, Weaving & Manufacturing Co, 
Ltd. (2), it was held that the word ‘mis- 
conduct’ suggests 

“that a railway servant has been guilty of doing 
something which was inconsistent with the conduct 
required ofhim by the rules ofthe Company. In 
the absence of proof that there was any breach of 
duty by the railway servants or any infringement 
of the rules which regulate their terms of employ- 
ment, no fair inference of misconduct on the part 
of the railway administration servants could properly 


= bi 


arise,’ 

Having regard to these decisions, and 
the evidence in the case which shows that 
there was no negligence on the part of the 
Railway Company as the waggon in which 
the bags were sent was water-tight, it is 
difficult to hold that misconduct on the 
part of the Railway Department or its ser- 
vants has been proved. 

But in a case in Jamunadas v. East- 
Indian Railway Co. (3), which is very 
similar to the present case on the facts 
it was held that ‘misconduct’ was proved. 
In that case misconduct under Risk Note 
Form H was construed to mean ‘failure 
to do what is required of a person to do." 

“Failure to provide against such ordinary contin- 
gency such as rain water forcing itself into the 
waggon and causing damage to grain,” 
was construed to be misconduct in that 
case. This case entirely supports the res- 
pondents. T'he learned Judge observed : 

“that the fact that the rain water did enter the 
waggon and cause damage to the plaintiff's consign- 
ment is itself sufficient to show that proper and 
requisite precautions were not taken by the Railway 
Department to provide against such risk contin- 
gency 

Having regard to the facis. of the pre- 
sent case I am unable to followthe above 
decision. The Railway Company have 
done all that they could. They could not 
do more than what they did, viz., provide 
a water-tight compartment for carrying 
the bags. The damage that was caused 
was clearly the result of an accident and 
not misconduct on the part of the Rail- 
way Company. I would, therefore, set 
aside the lower Court’s decree and dismiss 
the plaintiff's suit with respect to both 
his claims. In the circumstances each party 
will bearits own costs throughout. 


A. Order set aside. 


(2) 124 Ind. Oas. 229; 54 B 105; 31 Bom. L R 1426; 
AIR:1930 Bom. 29; Ind. Rul. (1930) Bom, 261. 


(3) 148 Ind. Oas. 396; A I R 1933 Pat. 630 at p. 


632; 6 R P 454, 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No. 175 of 
` 1934 
‘September 18, 1934 
Logo, A. J. O. 
NANDRAM BHIMBAHADUR — 

APPELLANT 

Versus — 

EMPEROR -—UPPOoSITE PARTY 

Criminal trial—Case exclusively triable by Sessions 
Court—Commitial proceedings, nature of—Hxamina- 
tion of principal prosecution witnesses, necessity of. 

In acase exclusively triable by the Sessions 
Court the committal proceedings need not 
necessarily assume fhe form of a trial. There are 
also many cases in which it is desirable 
that the prosecution should not be compelled to 
place before the Committing Magistrate's Court every 
detail of the evidence which they propose to lead 
at the trial in the Sessions Court. But there is no 
justification in law for abstaining from examining 
in the Committing Magistrate’s.Court the principal 
witnesses for the proseculion without whose evidence 
the case against the accused cannot be proved, The 
result of the failure to examine the principal 
prosecution witnesses is that the accused is deprived 
of all these advantages andis further prejudiced 
by being kept in the dark as to what evidence will 
be given by the witnesses referred to above, Sher 
Bahadur v, Emperor (1 ), referred to. 

Mr. Rustom Minwalla, for the Appel- 
lant, 

Mr. M. N. Kotwal, for the Orown. 

Order.—This is an application under 
s. 215, Oriminal Procedure Code, for 
quashing the commitment of the applicant 
Nandram Bhimbahadur who has on May 28, 
1934, been committed for trial to the Court 
of the Judicial Commissioner of Sind, by 
the Additional City Magistrate, Karachi, 
on charges under s. 52, Post Office Act, 
and s. 467, Penal Code. 

The case is one of a peculiar nature. 
On April 28, 1933, one Mr. D. F. Minwala 
is alleged to have sent a registered letter 
cOotatning currency notes of Rs. 30 from 
Bombay to his wife Mrs. Minwala at 
Karachi. The letter bore registered 
No. 442, It appears that this letter 
reached Karachion May 1, 1033. The ac- 
cused is a postal peon. Along with other 
letters, Jetter No. 442 was handed over to 
him on May 1, for delivery. On the 
evening of the same day the accused re- 
turned to the Post Office an acknowledg- 
ment for the delivery of registered letter 
No. 442 purporting to have been signed 
by Mrs. D. F. Minwala, the addressee. 
The letter was thus considered to have 
been properly delivered. On May 16, 1934, 
the Post Master of the General Post Offiza, 
Karachi, received an inquiry from the 
Postal Authorities in Bombay as to whe- 
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ther registered letter No. 442 had baen 
delivered to the addressee. Correspondence 
and inquiries followed and resulted ul- 
timately in the Post Master of ths General 
Post Office, Karachi, sending t2 the Police 
a letter, Hx. 14, dated August 4, 1931, 
Ex. 1t reads as follows: 

“I have ths honour to state that a registered 
letter No. 412 posted at Kalbadevi, Bombay, ad- 
dressed to Mrs D. F. Minwala, 33, Parsi Colony, 
Karashi, wis racsived hsra oa May 1, 1933, and deli- 
vered on the sams dats by Munshi Nandran, son of 
Bhim Bahadur Postman No. 33-1. 

The registerd letter in question was sent by Mr. 
Dinshaw F. Minwala c/o Messrs. Gobhat Karanjia 
Ltd., Bomanji Master Lane, Bombay, No, 2 and is 
stated to have contained currency notes of Rs, 30 
(Rupees thirty) only. 

On May 17, 1933, the addressee wrote to the 
sender that the registered letter said to have been 
sent by him on April 28, was not received by her 
up to May 17, 1933, and the sender thereupon 
ledged his complaint with the Sub-Post Master 


Kalbadevi. 

The addressee, viz., Mrs. D. F. Minwala who was 
interviewed by my ‘Town Inspector denies having 
received the registered letter. The other ladies who 
reside in the same house also disown receipt of the 
letter. T am inclined to believe that the 
registered letter has either been misadelivered 
or the Postman has himself forged the addressees 
signature. The Postman is not able to identify the 
lady who took delivery of the article. 

I, therefore, request that you will kindly in- 
vestigate the case and let me know the result as 


early as possible.” 


Exhibit 14, was recorded as first infor- 
mation report. The case was investigated 
by Sub-Inspector, Thakurdas of the Can- 
tonment Police, and ultimately the present 
applicant was challaned to the Court of 
the Additional City Magistrate on March 28, 
1934. 

In the Committing Magistrate’s Court 
the prosecution examined the Post Master, 
General Post Office, Karachi; Abdul Salam, 
a clerk in the General Post Office, 
Karachi; Sub-Inspector, Thakurdas, the 
investigating officer and Badrinath and 
Issardas, two other clerks in the Postal 
Department. Through the Post Master 
the prosecution placed on record the cor- 
respondence that had passed between the 
Postal Authorities at Karachi, Bombay 
and elsewhererelating to the investigation 
as to the alleged loss of the registered 
letter No. 442 and also a letter purporting 
to be signed by the addressee of this 
registered letter denying receipt thereof. 
Through the Investigating Sub-Inspector 
the prosecution placed on record the 
materials sent to the Government Bza- 
miner of Questioned Documents for the 
purpose of obtaining his opinion as to 
whether the signature on the acknowledg- 
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ment for the registered letter No. 442 
was or was not in the hand-writing of 
the applicant. They also through this 
witness put on the record the opinion 
expressed by the Government Examiner of 
Questioned Documents. 

The three most important witnesses of 
the prosecution Mr. D. F. Minwalla, the 
sender of the registered letter No. 442, 
Mrs. D. F. Minwalla, the addressee of the 
said letter, and the Government Examiner 
of Questioned Documents, were not exa- 
mined in the committal proceedings. It 
is stated on behalf of the applicant and 
not disputed that the admission of various 
documents put in by the Post Master and 
the Sub-Inspector while under examina- 
tion was objected to at the time they were 
tendered by the witnesses, but that the 
objection in each case was withdrawn on 
the undertaking that the witnesses referred 
to above would be called to give evidence 
in the Committing Magistrates Oourt. It 
is also stated on behalf of the applicant 
and not denied that during the time that 
these proceedings were pending before the 
Additional City Magistrate, the Govern- 
ment Examiner of Questioned Documents 
was actually in Karachi. With regard to the 
failure of the prosecution to examine the three 
most important witnesses in the Court of 
the Committing Magistrate, the learned 
Magistrate in his order of committal states 
as follows: 


“Mr. and Mrs. D. F. Minwalla are at Bombay. 
They both and the Examiner of Questioned Docu- 
ments have not been examined by this Court. It 
will cost the Government good sum of money to 
send for these witnesses. If they had been examined 
in this Oourt, they would again be examined in 
the higher Oourt This would entail double 
expense to Government and in these times of severe 
financial stringency such double expense should be 
avoided. A prima facie case has been made out 
from the evidence recorded, I accordingly commit 
the accused to the Court of Session.” 4 

These are the facts. The learned Advocate 
who has argued this matter for the applic- 
cant has attacked the order of committal 
on two grounds: 

“(2 That the order is illegal as it is contrary to 
and in total disregard of the provisions of Oh. AVI, 
Oriminal Procedure Code, and (ii) that great prejudice 
has been caused to the accused by this wanton 
disregard of the provisions of Oh, XVIII.” 

In support of both these arguments 
the learned Advocate has referred to 
the recent case of Sher Bahadur v. Emperor 
(1). It was there laid down that under 
s. 208, cl. (1), Criminal Procedure Code, 
the Magistrate is bound to take all the 

(1) 152 Ind. Oas. 673; AIR 1934 Lah, 647; (1934) 


Or. Oas. 990; 15 Lah, 331: 7 318. 36 Or. ) 
PU Raga, ORT R318; 96 Or. L J 169; 
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evidence which the prosecution proposes to 
produce atthe trial. Itis not open to the 
prosecution to produce a part of that 
evidence before the Committing Magistrate 
and the rest before the Court of Sessions 
for the first time. Now, there can be no 
doubt that ina case exclusively triable by 
the Sessions Court the committal proceed- 
ings need not necessarily assume the-form of 
a trial. In the case of Emperor v. Nur 
Khan (2), it was held by Percival, J. G. 
that in committal proceedings the 
Magistrate has only to find out whether. 
there is a prima facie case for committal , 


or not; and the proceedings should not be. 


treated too much like a final trial and. 
protracted unduly. i 
There are also no doubt many cases in 
which it is desirable that the prosecution 
should not be compelled to place before the 
Committing Magistrates Court every 
detail of the evidence which they propose 
to lead at the trial in the Sessions Court. 
But there is no justification in law for 
abstaining from examining in the Com- 
mittal Magistrate’s Court the - principal 
witnesses for the prosecution without whose 
evidence the case against the accused can’ 
not be proved. Several. of the, documents 
which have been exhibited in the Com- 
mitting Magistrate's Court, and the most 
important of them are not evidence unless 
they are proved by the witnesses who have 
not been called in the Committing Magis- 
trate’s Gourt. if these documents are 
excluded from consideration, the remain- 
ing evidence recorded’ in the committal 
proceedings does not make out a prima 
facie case for the prosecution against the 
applicant. In the case of Sher Bahadur 
v. Emperor (1), above referred to, 
Qadir, J., has remarked as follows: 
“In my opinion the action of the learned District 
Magistrate in the case before us,in committing the 
accused to Sessions without examining all the 
evidence that the prosecution meant tò produce in the 
case, was against the provisions of Chup. XVIII, Ori- 


minal Procedure Code, and therefore the commitment 
was bad in law.” 


The only reason put forward by ‘the 
learned Magistrate for not complying with 
the provisions of Uhap. XVIL and specially 
s. 208, Criminal Procedure Code is that 
Government would be involved in very 
considerable expenses ifthe witnesses whom 
he has not examined were called for. 
examination, that these witnesses would 
have tobe again called .to give evidence 
in the Sessions Court, that in these times 

(2) 120 Ind. Oas. 527; ALR 1930 Sind 99; (1930) 


Or. Oas, 232; 31 Or. L J 117; 24 § L R 96; Ind, Rul. 
(1930) Sind 24, 
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of severe financial stringency such double 
expense should be avoided. The learned 
Magistrate does not appearto have even 
considered the question of -examining the 
withésses on commission in the first 
instance, thus. obviating ‘the necessity of 
double expense to the Crown. In my 
opinion these are not sufficient grounds to 
justify the failure to comply with the pro- 
visions of Chap. XVIII, Criminal Procedure 
Code, and to omit to examine the principal 
witnesses for the prosecution without whose 
evidence the committal of the applicant to 
the Sessions Court cannot be held to be 
justifiable. 

The second contention raised by the 
learned Advocate for the applicant is in 
my opinion almost .equally substantial, 
It is undoubtedly one of the objects of 
committal proceedings that the accused 
should have clear notice of the case which 
he is required to meet in the Sessions 
Court. Under Chap. XVIII the accused is 
given the right tc cross-examine the witnes- 
ses called for the prosecution, he is given 
the right to call defence witnesses to rebut 
the evidence led by the prosecution, he is 
given the opportunity by these means of 
claiming discharge in the Court of the 
Committing Magistrate, if he is able to 
make out a case for his discharge. The 
result ofthe failure toexaminethe princi- 
pal prosecution witnesses in the present 
case is that the accused is deprived of all 
these advantages’ and is further prejudiced 
by being” kept in the dark as to what 
evidence will be given by the witnesses 
1eferred to above. 

It has been argued for the Crown that 
no prejudice has been caused to the applic- 
ant, that he is well aware what the case 
against him is,and what he has to meet 
that the principal evidence is that of the 
Government Examiner of Questioned 
Documents and his opinion which has been 
placed on the record gives due notice to 
the accused of what his evidence is going 
to be. Inthe judgment of Rangi Lal, J., 
in the case of Sher Bahadur v, Emperor 
(1) referred to above, the learned Judge 


states : 

“Section 208 itself lays down that the Magistrate is 
bound to take not only all the evidence produced in 
support of the prosecution but also that produced on 
behalf of the accused and is himself entitled to 
call for. further evidence. The accused cannot 
be in a position to produce all his evidence 
until he has heard all the evidence against 
him. The Magistrate cannot be in .a°‘ position 
to call for further evidence until the parties have 
placed all their evidence before him. Itseems to me 
that the intention of the legislature is that the 
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Magistrate should make as full an inquiry as 
possible and not only a summary inquiry before 
committing a case to the Oourt of Sessions,” 

At p. 347* the learned Judge states:—- 

“Section 219 provides that even after the com- 
mitment and before the commencement of the trial, 
any evidence is discovered, it shall be produced 
before the Committing Magistrate. This section 
seems to contain the strongest refutation of the 
argument of the, learned Government Advocate and 
itis open to the prosecution to withhold a part of 
the evidence from the Court of the Committing 
Magistrate and produce it forthe first time at the 
trial. There is no provision in the Code enabling 
the accused to give a further list of witnesses 
before the Court of Sessions. It is obvious that if’ 
evidence which he has not heard before is placed before 
the Court, he must have an opportunity of rebutting 
it. The conclusion to my mind is irresistible that 
the legislature did not contemplate that the progecu- 
tion would have any right to produce at the trial 
any evidence which had not been produced before 
the Committing Magistrate. The Court can of 
course always use its discretion and allow the 
production of further evidence. It is admitted that 
the accnsed is entitled toa reasonable notica of all 
the evidence to be produced against him at the trial. 
There ie, however, nothing in the Code to show at 
what stage and in what manner this notice should be 
given. Jtis conceded that the Court will have to 
decide in each case whether a proper notice has or 
has not been given. This being so, a trial will 
frequently have tobe adjourned in order to enable 
the accused to rebut the new evidence produced. 
The Cods does not seem to contemplate the 
adjournment of a Sessions trial except under very 
special circumstances, I am inclined to think that 
the curtailment of commitment proceedings, even if 
it can be held to be permissible under the law, will 
often lead to unnecessary adjournments and conse- 
quent failureof justice.” f 

No doubt the question of expense is a 
serious one, but in my opinion it should 
not be allowed te assume such proportions 
and such importance as to outweigh on 
the one hand the necessity of complying 
with the distinct provisions of the law and 
on the other the possibility of prejudice - 
being caused to the accused. For thesa 
reasons I am of opinion that the order of 
committal in this case is bad inlaw and 
must be quashed and the record of pro- 
ceedings returned to the learned Addi- 
tional Oity Magistrate with directions 
that he should proceed with the matter 
in proper compliance with law, IL order 
accordingly. The applicant is on bailand 
must duly present himself before the Com- 
mitting Magistrate. | 

D. Order accordingly. 

‘Page of 15 Lah. [Ed] 


458 


CALCUTTA HIGH COURT 
Civil Appeal No. 16 of 1933 
June 28, 1934 
MUKERJI AND 8S. K. GHOSE, JJ. 
JOGESH CHANDRA BANDOPADHYA 
AND ANOTHER -— APPELLANTS 


VETSUS 
MOHINI MOHAN GHOSE AND otares— 
RESPONDENTS 

Stamp Act (II of 1899), s. 13—Decree not drawn up 
on non-judicial stamp paper--Non-judicial paper 
afterwards annexed and defaced and names of parties 
added—Decree, if in order—Civil Procedure Code 
(Act V of 1908), O. XXI, r. 22—Judgment-debtor 
appearing and objecting to first execution—Fresh 
notice, if necessary. 

A decree was not drawn up on a non-judicial 
stamp paper but on the order of the Court a non- 
udicial stamp paper was annexed and defaced 
and the names of the parties and the cause title of 
the case was put down ; 

Held, that the decree was in order and had a 
retrospective effect fromthe dateit was drawn up 
and could be executed. Rafiuddin v. Latif Ahmad 
(1), relied on, Chhayemannessa Bibi v. Basirar 
Rahman (2), referred to, Jotindra Mohan Tagore v. 
Bejoy Chand Mahtap (3), explained. 

A fresh notice can be dispensed with where 
judgment-debtor has appeared in the course ofthe 
first execution and objected to execution of the decree. 


C. A. against appellate order of the 
Additional District Judge, Dacca, dated 
September 7, 1932. 

Messrs. Jogesh Chandra Roy and Prakash 
Chandra Pakrashi, for the Appellants, 

Messrs. Bankim Chandra Mukherjee and 
Nagendra Nath Bose, for the Respondents. 

Messrs. Phanindra Nath De and Surajit 
Chandra Lahiri, for the Deputy Registrar. 

Judgment.—This is an appeal by the 
decree-holders from an order passed by 
the Additional District Judge of Dacca 
reversing an order of the Subordinate 
Judge, First Court of that place, in an 
execution proceeding relating to a decree 
which is based on an award. The decree 
was put into execution in Execution Case 
No. 22 of 1931. An objection was taken 
on behalf of the judgment-debtors that 
the decree had not been drawn up on a 
non-judjcial stamped paper as required by 
law. On January 18, 1932, this objection 
was upheld by the Subordinate Judge who 
ordered that the execution case should be 
dismissed and that the decree-holders 
would have liberty to have a fresh decree 
drawn up on astamped paper according 
to law and then file a fresh application 
for execution. On February 1, 1932, a 
non-judicial stamp of 12 annas having 
been supplied by the decree-holder, the 
Court which had made the decree, ordered 
the stamp to be annexed tc the decree as 
originally drawn up and to have t defaced, 
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the names of the parties and the cause title 
of the case being put down on it, It ap- 
psars further that a note of this was made 
on the original decree and the Judge also 
put down his initials on it with the date 
February 1, 1932. The decree was there- 
after put into execution again. Several 
objections were taken on behalf of the 
judgment-debtors to this execution. All 
of them have now been overruled by the 
Additional District Judge with the excep- 
tion of one which he has allowed and 
which forms the subject-matter ‘of this 
appeal. The objection which the Addition- 
al District Judge has upheld relates to the 
defect which, according to the judgment- 
debtors, there was in thé decree on the 
ground that the decree was not drawn up 
on the non-judicial stamped papér itself 
but was drawn up upon “ separate sheets 
of paper to which, as already stated, the 
non-judicial stamp paper was subsequently 
annexed. The learned Judge has held 
that there is an express provision in the 
Stamp Act, namely, s. 13 that the doeu- 
ment inust be written so that the stamp 
would appear on the face of it and he has 
held that the omission to write on the 
stamped paper itself cannot be condoned 
and accordingly the decree under execution 
was invalid and incapable of execution. 
We are not concerned with the other objec- 
tions of the judgment-debtors in this ap- 
peal. So far as this conclusion of the learn- 
ed Judge is concerned, it his heen assailed 
before us on the strength of the decision of 
this Court in Rafiuddin v. Latif Ahmed 
7 Ind. Cas. 94 (1). In that case, a final 
decree for partition had been drawn up 
on a Gourt-fee stamp instead of a non- 
judicial stamp and it was not until the 
decree had been appealed from and was 
sought to be executed that the mistake was 
discovered. This Court held that: - 

“Oa the plaintiff depositing a non-judicial stamped 
paper in the appellate Court and on the proper 
entries being made thereupon, the decree would be 
validated. with retrospective effect from the date 
when it was drawn up.” 

In giving their direction as to how the 
defect shoull be remadied the learned 
Judges said : 


“We therefore direct the plaintiff petitioner to 
file a non%judicial stamp of the value of Rs. 100; this 
will be defaz3d, and the cause title and names of the 
parties ia tha Court below will be written on it; 
it will thon be attached to the decree as already 
drawn up, This, in our opinioa will bs suificient 
to validate the decree with retrospective effect from 
the date whan it was drava up on the principle 
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explained by this Court in Chkayemannessa Bibi v. 
Basirar Rahman (2),” 

What hes been done in this case is 
exactly what was required:to be done in 
Rafiuddin v. Latif Ahmed 7 Ind. Cas. 94 
(1), to which we have just referred. We 
must therefore hold that the decree when 
it was subsequently put into execution in 
the second execution case was entirely in 
order. Ourattention has been drawn by 
Mr. Mukherjee, appearing on behalf of 
the respondents, the judgment-debtors, to 
the decisions of this Oourt in Jotindra 
Mohan Tagore v. Bejoy Chand Mahtap (3), 
in which it was held that: 

“a decree for partition, to be operative, must be 
engrossed on stamped paper as required by the 


Stump Act, and until the Judge signs the decree so 
engrossed, it cannot be said that the suit has terminat- 
ed’ 


The proposition laid down in the case 
last-mentioned cannot possibly be disputed, 
but it cannot be regarded as militating in 
any way against the decision in Rafiuddin 
v. Latif Ahmed 7 Ind. Cas. 94 (1), to 
which reference has already’ been made. 
Mr. Mukherjee has then contended that if 
Rafiuddin v. Latif Ahmed 7 Ind. Oas. 
94 (1), is to be acted upon, then it 
must be held that the decree which was 
put into execution case was a decree 
which was dated as on the date on 
which it was first signed and on that foot- 
ing it would be a decree which was more 
than a year old when the second execution 
case was started and that consequently 
notice would be necessary under O. XXI, 
r. 22, cl. (a) of the Cade before the execution 
proceedings could be started. Now, it is 
quite true that in the aforesaid case of 
Rafiuddin v. Latif Ahmed, 7 Ind. Cas. 94 
(1), it was laid down that onca the require- 
ments which were noted in the order of this 
Court in that case were complied with, the 
decres should have retrospective effect as 
from the date which it originally bore. 
But if the Judge when affixing the non- 
judicial stamped paper to the decree as 
originally drawn up also cared to put down 
his initials and the date of such affixing 
of the same date itself, it could not, we 
think, be said that it was not a decree 
passed on the latter date. In any event 
the question as regards the date of the 
decree would be more material on ths 
question as to whether an appeal could 
have heen preferred from it as a decree of 
either of the dates. So far as the quesiicn 
of notice under O. XXI, r. 22, cl. (a) of 


, * (2) 5 Ind, Oas, 532; 37 O 399; 11 O LJ 285, 
B 32 0 483, 
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the Code is concerned, we are of opinion 
that in view of the facts to which we have 
referred, namely, that in the course of first 
execution case, the judgment-debtors did 
appear and took exception to the execution 
of the decree in their presence and the 
order was then made to the effect that the 
decree as it then stood could not be execut- 
ed but was to be validated by the affixing 
of a non-judicial stamp the provisions of 
cl. (2), r. 22, O. XXI, would well warrant 
the Court from dispensing with the issue 
of a notice in this particular case. We are 
accordingly of opinion that the view which 
the learned Additional District Judge has 
taken inthis matter cannot be supported 
and that there was no valid objection to 
the execution. 

In conclusion, we may point out that Mr. 
Mukherjee has taken an objection, in the 
nature of a preliminary objection, to the 
hearing of this appeal. The objection is 
that one of the respondents, namely, res- 
pondent No. 3 Srimati Nandarani Devi 
was dead and that no substitution was 
made of her heirs and that accordingly the 
appeal had abated in so far as she was 
concerned. The objection is that by reason 
of such abatement the appeal is no longer 
maintainable. We find, however, that the 
learned Additional District Judge ‘has in 


‘his judgment dealt with the question as to 


the real character of the decree and has 
recorded his conelusion to the effect that 
the subject-matter of this execution is the 
15 annas and the] anna share of the pro- 
perties which belong respectively to Saila- 
bala Devi, as decree-holder, and Mohini 
Mohan Ghose, as judgment-debtor, and that 
the other judgment-debtors are not concern- 
ed in this matter, That being the position 
we are unable to say that the preliminary 
objection has got any substance. The ap- 
peal is allowed, the order of the learned 
Additional District Judge complained of 
is set aside and that of the learned Sub- 
ordinate Judge restored. There will be 
no order for costs in this appeal. 


D. Appeal allowed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
Miscellaneous Oivil Application No, 20 
of 1934 
October 30, 1934 
ALMOND, J. O. AND MIR AHMAD, A. J.C. 
RAM CHAND—Deraenpant—APPLICANT 
versus 
BHAGWAN DAS AND OTHERS—PLAINTIFFS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1808), s. 151— 
Remand under—Refund of court-fee, if can be 
granted—Court Fees Act (VII of 1870), ss. 13,7 Gx)— 
Decree for mesne profits and for redemption—Appeal, 
if to be stamped for both reliefs. 

The provisions of s., 151, Oivil Procedure Code, 
cannot be invoked in order to grant a refund of 
court-fees where it is not allowed by the Court 
Fees Act. The Court Fees Act is a self-contained 
enactment and is exhaustive on the subject, There 
are certain provisions in thaf Act whereby a 
refund of court-fese is mandatory and there are 
others in which a refund is permissive. To allow 
refunds under any other circumstances would be 
in effect adding to the Court Fees Act and therefore 
no refund can be granted whena remand is made 
under s. 151, Civil Procedure Code. 

[Case-law referred to.] 

Where a decree has been given for mesne profits 
as well as for redemption, then the appeal must be 
stamped for both the reliefs. Abdul Aziz v. Rahmat 
ullah (9), distinguished. 

Mr. Beliram, R. B. for the Petitioner. 

Judgment.—This is an application 
made by Ram Chand for an order to 
refund to him 
approximately to Rs. 900. Ramchand was 
sued by Bhagwan Das and _ others for 
redemption of a mortgage and for recov- 
ery of mesne profits. The plaint was 
originally stamped with a court-fee on 
the principal amount of the mortgage 
secured under s. 7 (ix), Court Fees Act, 
the principal sum being Re. $85, Eventually 
a@.decree was passed for redemption and 
for mesne profits valuing Rs. 13,000 and 
the trial Court required the plaintiffs to 
affix court-fees on this amount. An ap- 
peal was presented to this Court by 
Ram Ohand who also affixed co irt-fees 
(about Rs. 1,000) on the sum decreed. 
The case was remanded by this Court 
under s. 151, Civil Procedure Oode, for a 
fresh decision on March 11,1930. After 
the case was remanded, the parties com- 
promised. The plaintiffs then applied to 
the successor of the Senior Sub-Judge 
asking for a refund of the extra amount 
of court-fees paidon mesne profits on the 
ground that the suit was properly stamped 
under s. 7 (ix), Court Fees Act, on the 
principal sum seeured. The Senior Sub- 
Judge teferred the matter unofficially to 
this Oourt, but my learned predecessor 
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refused to pass any order on the subject 
unless the matter came before him ina 
judicial capacity. The Senior Sub-Judge 
thereupon after considering some authorities 
directed a refund of court-fees to be 
made. The defendant Ram Chand having 
seen the success of the plaintiffs in the 
trial Court, applied to this Court for a 
refund of court-fees paid on the memor- 
andum of appeal. 

It has been argued by learned Counsel 
for the petitioner that the Oourt has 
power under s. 151, Civil Procedure Code, 
to order refund of a court-fee payable on 
appeal when the case is remandéd under 
s.J51, Oivil Procedure. Code. He has 
relied principally on four rulings of the 
Lahore High Court, Bansi Lal v. Jhamman 
Shah (1), Gaindo v. Radha Mohan (2), 
Central Bank of India, Ltd., Kasur v, 
Thakor Das-Tulsi Ram (3), and Jawala 
Singh v. Ghulam (4). He: has also referred 
to a rnling of the Caleutta High Court 
reported as J.C. Galstaunv. Janki Nath 
(5). A detailed examination of these cases 
shows that the question which is urged 
before us was never considered as a matter 
directly in issue in any of those rulings. 
In the first three rulings of the Lahore 
High Court referre] to above if was 
assumed as an axiom thatthe Court had 
an inherent power to order a refund of 
the court-fees under s. 151, Civil Proced- 
ure Code, but the question for decision 
was whether the remand which had been 
made by the Appellate Court subordinate 
to the High Conrt was made under 
O. XLI, r. 28, Civil Procedure Code, or 
under same other provision of the law, 
The facts of the fourth Lahore case are 
entirely different. In that case the appel- 
lant had by mistake affixed an excessive 
amount of court-fee on his appeal. The 
documents were returned to him by the 


High Court with a certificate authorizing . 
him to recover the court-fee erroneously 


paid through the revenue authorities under 
a certain notification of Government. In 
the Oaleutta case ‘there was no question 
of a remand having been made under 
any section of the law whatever. The 
appellant had properly stamped his 

(1)122 Ind Oas 485; A I R 1939 Lah. Jil Ind. 
Rul. (1930 Tah. 357 

(2) 136 Ind Oas. 559; A IR 1932 Lah 219; 33 PL 
R 54; Ind. Rul. (1932) Lah 239 l 

(3) 141 Ind. Cas. 40); A I R19°3 Lah 135; Ind, 
Rul, (19331 Lah. 118; 34 P L R270 , 

(4) 142 Ind, Cas 633; A TR 1933 Lah 35°; 31P L 
R 1; Ind. Rul. (1933) Lah 226 

(5) 152 Ind. Cas. 215; AJ R 1934 Oal, 615; 38 O W 
N 185; 7 R 0 253, 
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memorandum of appeal, but presented it 
after limitation had expired for the ap- 
peal, and it wasfound that the mistake 
was a bona fide one and he was allowed 
a refund of his court-fees. We have also 
considered the rulings of the Patna High 
Court and the Nagpur Judicial Commis- 
sioner's Court to the contrary, Jagannath 
v. Maruti (6), Nand Kumar Singh v. Bilas 
Ram (7) and Vathoba v. Waman (8), which 
are referred to in the recently published 
book on the Court Fees Act, by R.B. 
Diwan Chand: Obhrai at p. 484, and we 
also find that the point has not been 
the cases 
there referred to. 

Considering: the matter ourselves as 
res integra, we: are of opinion that the 
provisions of s. 15], Civil Procedure 
Ccde, cannot be invoked in order to grant 
a refund of court fees where it is not 
allowed? by the Court Fees Act. The 
Court Fees Act isa self-contained enact- 
ment and is exhaustive on the subject. 
There are certain provisions in that Act 
whereby a refund of court-fee is mandatory 
snd there are others in whicha refund is 
permissive. To allow refunds under any 
other circumstances would be in effect 
adding to the Court Fees Act. We there- 
fore hold that no refund can be granted 
when a remand is made under s. 151, 
Civil Procedure Code. The second point 
which is taken by learned Counsel for 
the petitioner is that the court-fee on 
appeal was paid at too high a figure by 
mistake. We are of opinion that the 
court-fee which was affixed on the memor- 
andum of appeal was correct. The only 
case „which is cited to the contrary by 
learned Counsel for ithe petitioner is 
Abdul Aziz v. Rahmatullah (9), but the 
{facis of that case are entirely different 
from the facts of the present case. In 
that case the point beforethe High Court 
was not the only question of the trial 
Court having given a decree for mesne 
profits in addition to redemption of the 
mortgage but also whether the transaction 
in dispute was a mortgage at all. All the 
other authorities on the point are unanimous 
that where a decree has been given for 
mesne profits as well as for redemption, 
then the appeal must be stamped for 


: (6) 33 Ind. Oas. 241; A I R 1916 Nag 17;12 NLR 
26. 

L 43 Ind. Cas. £55; A I R1918 Pat. 260; 3PL J 
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both the reliefs. For these reasons w3 
hold that the petitionar is no entitlel 
to any refund of court-fee aad dismiss his 
petition. 

D. Order acco dingly. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Miscellaneous Oivil Appeal No. 52 of 1932 
November 2, 1934 

Boss, A, J. C. 
KABIRUDDIN—APPELLaNT 
versus 


DEBISINGH AND OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XLI, r. 5, 
s. 145—Stay of proceedings as distinct from execution 
— Order as to security, if compulsory—Security bond 
furnished—Bond lost-—Oral evidence of terms not 
possible—Presumption regarding contents— Surety 
undertaking to be bound by deeree that may be passed 
—Surety,if bound by consent decree. 

Under cl. (3), r. 5, O. ALI, Oivil Procedure Oode, 
no order for stayof execution can be made unless 
certain conditions are fulfilled, one of which is the 
furnishing ofsecurity, But no such limitations are 
imposed when proceedings, as distinct from 
execution of a decree, ara stayed. Ths difference is 
that the furnishing of security is compulsory in the 
one case, but within the discretion of the Oourt in 
the other. 

Where owing to the loss of the bond and the 
lapse oftime,it isnot possible to expect oral evi- 
dence of terms of the s2curity bond, executed 
as per order staying further proceedinga, it is 
permissible to fill in the details which have been 
obliterated by time, with presumptions. The only 
reasonable presumption is thar the bond was executed 
according to the tenor of the Oourt’s order, and in 
accordance with the prevailing practice of which 
the Court can take judicial notice. Venkata Reddi v. 
Rani Saheba of Wadhawan (1), relied on, 

A consent decree is not any the less a decree 
because it is agreed to by the parties to the suit, 
and though for certain limited purposes it is treated 
on the same footing as the agreement itself, the rules 
of contract do not apply in their entirety, nor do 
those of tort. Where therefore a surety undertakes 
to be bound by such decree or order as may be- 
passed by the Court, he undertakes to be bound by 
a consent decree as well as by one after contest. The. 
matter is within the terms of his bond. Of course, 
if there is fraud or collusion or any of the matters 
on whicha contract can be set aside, he can claim 
exemption on those grounds, forconsent decrees are 
treated on the samefooting as agreements for those 
limited purposes: but not for any other. Also, if the 
decree comprises matters not arising out of the 
litigation, he can fairly claim exemption on the 
ground that the matter was not within his con- 
templation at the time of the agreement but not 
otherwise Ahmad Karim v. Maruti Ravji (7), 
Appunni Nair v, Isack Mackadan (8), Jia Bai v, 
Jaharmall Bothra (9', followed, Ram Krishna v. 
Laxrminarayar (10) and Gulabruo v. Deo Rao (11), 
relied on. 


Mr. Abdur Razzak Khan, for the Appel- 
lant. 


Mr. N. K. Mohagaonkar, for the Respond- | 
ent. 
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Judgment.—tThe question in this case 
is simple. Proceedings were stayedin 
Rahimuddin v. Debisingh First Ap- 
peal No. 54 of 1928 decided on August 30, 
1928, upon condition that security was fur- 
nished. This was done, and at a later date 
the appeal was compromised without consult- 
ing thesurety. The surety applied for dis- 
charge on the ground that he is absolved 
from further obligation. The lower Court re- 
jected his petition, and it is against this 
order that the surety now appeals. The 
surety bond has been lost and there is 


some dispute about its terms. According 
to the decree-holder the bond was ‘‘for 
the satisfaction of the decree that may 


be eventually passed.” The surety denies 
this, and says the bond was for the 
personal appearance of the judgment- 
debtor till the decision of the appeal. 
He explains there was some fear of his 
absconding because of certain criminal 
proceedings which were then under con- 
templation. The lower Court has accepted 
the decree-holder’s version, and [ agree 
with it. The order-sheet of this Court in 
Rahimuddin v. Debisingh F. A. No. 54 of 
1928 decided cn August 30,1928, shows 
that Rai Bahadur N. G. Bose appeared for 
the decree-holder and demanded security 
for Rs. 4,000 before consenting to a 
stay of proceedings. Mr. Abdul Razak, 
who appeared for the judgment-debtor 
(the defendant-appellant in that appeal), 
objected and said the sum should not 
exceed Rs. 2,190. Thisfigure is important, 
for the appeal was against a preliminary 
decree dated January 31, 1928 which 
ordered the defendant to render accounts 
in respect of twoitems, one for Rs. 1,200 
and the other for Rs. 950. The two 
together come to the exact figure mentioned 
by Mr. Abdul Razak. This Court then 
ordered security to be furnished for 
Rs. 2,750, which included the costs of two 
Courts, and also, 

“a possible provision for interest or for other sums 
that may be claimable on proper accounting." 

Neither side said anything about the 
personal appearance of the judgment- 
debtor, and it is unlikely that such an 
unusual term would have been inserted 
in the bond without an express order to 
that effect. In the circumstances I agree 
with the lower Court in disbelieving the 
surety, Kabiruddin, and his witnesses, 
especially as he made no reference to this 
factin hig memorandum of revision in Kabir- 
uddin v. Debisingh Civil Revision No. 503 of 
1930 which dealt with this question. There 
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is no oral evidéieé on the other side, but 
it ie understandable that the. decree-holder 
would not trouble to peruse the terms of 
the bond, as that is usually a routine 
matter attended to by the Court Officials. 
It is also understandable that neither the 
Judge, nor his staff, would beable to 
remember anything about the matter four 
years after the event. So the absence of 
witnesses on the other side is undertand- 
able. But there isnot the slighiest doubt 
that abond was executed in pursuance 
of the order of this Gouit. Apart from 
the fact that the surety himself admits. 
it, a marginal note to the order-sheet of: 
this Court in Rahimuddin v. Debisingh F. 
A. No. 54 of 1928 decidod on August 30, 
1928, runs as follows: l 

“The required security has been furnished in 
lower Court on August 21, 1928, vide Additional 
District Judge’s endorsement, dated August 22, 1928. 
Papers with bond returned tolower Court for record.” 
It is, therefore, clear that the bond was 
executed in due course. 

The lower Court relies on the terms of 
O. XLI, r.5 (8) (e), Civil Procedure Code, 
for its finding that the bond must have 
been for the 


“due performance of such decree or order as may 
ultimately be binding on him.” 


But it has failed to observe that that 
refers to orders staying execution of 
decrees and nof to an order staying pro- 
ceedings. Olause 1, r. 5 relates both to stay 
of proceedings, as well as to stay of exe- 
cution of a decree. Under cl. (8) no 
order for stay of execution ‘can be made 
unless certain conditions are fulfilled, one 
of which is the furnishing of security. 
But no such limitations are imposed when 
proceedings, as distinct from execution of 
a decree, are stayed. ‘The difference is 
that the furnishing of security is com- 
pulsory in the one case, but within the 
discretion of the Court in theother. So 
cl. (3) does not apply as such, but there 
is no doubt that the usual practice is to 
apply the principle underlying itin the 
other class of proceeding as well, and 
when security‘is demanded, it is:“for the 
due performance of such decree-or order 
as may ulimately be passed”, even though 
oe actual words may not always be 
used. . 

The order of this Court clearly con- 
templates just those provisions. Its 
reference to the costs of two Courts, to 
interest, and to such other sums as may 
be claimable on proper accounting can 
mean nothing else, especially when it 
is remembered that that appeal was against 
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a preliminary decree for accounts. 
ing regard to this fact, and also to the 
fact that in this case owing to the loss 
of the bond and the lapse of time, it is 
not possible to expect oral evidence of 
its terms, I consider it is now permis- 
sible to fill in the details which have 
keen obiterated by time, with presump- 
tions:' Venkata Reddi v. Rani Saheba of 
Wadhawan (1). The only reasonable 
presumption is that the bond was executed 
according to the tenor of this Court's 
order, and in accordance with the prevail- 
ing practice, of which I can take judicial 
notice, I, therefore, hold that the bond 
was for the* due satisfaction of such 
decree or order as may ultimately be 
passed, with the proviso that if the decree 
or order travelled beyond the terms of 
the -preliminary decree directing in 
respeet of the two specific items mentioned, 
together with interest and en order as to 
the costs of the two Courts, the surety 
was-not liable unless the other sums 
decreed were such as ‘‘may be claimable on 
proper accounting.” 

The appeal was then heard, and this 
Court modified the preliminary decree 
in one particular only. That decree had 
ordezed accounting in respect of two items 
of Rs. 1,250 and Rs. 950. This Court sub- 
stiluted the figure of Rs. 300 for that of 
Rs. 950. This was on March 2%, 1930. 
After this, on December 16, 1930, the 


Hav- 


parties, that is the plaintiff and the 
defendant, compromised their dispute. 
The surety, Kabiruddin was not a party 


to this compromise. The lower Court 
states that the petition of compromise was 
scribed by. him, and was also signed by 
him as an attesting witness. But there 
is neither pleading nor proof of that. So 
it must be accepted here that the com- 
promise was behind his back. 

In order to understand the compromise, 
it is necessary to refer to the original 
pleadings. The suit, as may be gathered, 
was one for accounts. The defendant was 
the karinda of the plaintif, and the 
plaintiff alleged that he gave him, among 
other things, the two items of Rs. 1,200 
and Rs. 950 which have already been 
referred to, The defendant admitted 
receipt of the item of Rs. 1,200, but 
denied receipt of the other; he said he 
had: been given only Rs. 300 and not 


(1) 55 Ind. Cas. 538; A IR 1920 P O 54:47 I AB; 
43 M 541; 38 ML J 393; 11 L W 451; 18 A L J 367: 
(1920) MWN 315; 22 Bom. LR 541; 2UP LR 
(P. O.) 77; 28 ML T 457 (P. O). 
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Rs. 950. He then proceeded to account 
for these two items. It is clear that on 
this admission about receipt of the 
money a decree for Rs. 1,509 would have 
followed unless the defendant's accounting 
was satisfactory. Under the compromise, 
the parties agreed to waive further 
inquiry into the accounts. The plaintiff 
agreed to accept Rs. 829, with costs and 
interest, in place of the Rs. 1,500 which 
he could have claimed on those admis- 
sions, and the defendant gave up his 
right to further accounting. The plaintiff 
was a minor, and so the compromise 
required the sanction of the Court. This 
was obtained on December 17, 1930, and 
then a decree was drawn up in terms of 
the compromise. 

There is a divergence of judicial opin- 
ion as to whether the surety is liable in 
such circumstances. The Patna view is 
that he isnot: Narsingh Mahton v. Nirpat 
Singh (2), and that was also the earlier view 
of the Calcutta High Court: National Coal 
Co. v. Kshitish Bose & Co. (3) and Muham- 
mad Yusaf v. Ram Gobinda Ojha (4). The 
last of these cases is perhaps distinguish- 
able. The parties there agreed, with the 
permission of the Court, to refer their 
dispute to an arbitrator. The surety had 
agreed to abide the decision of the Court 
and not some outside tribunal, so it is 
understandable that he should be discharg- 
ed in such circumstances. But the other 
Oaleutta case is in point. It purports 
to follow Tatum v. Evans (5). It gives no 
reasons beyond stating that Tatum 
v., Evans (5) concludes the matter. The 
latest Calcutta decision, to which I shall 
presently refer, explains that this is a mis- 
take. The Patna High Court relies on 
s. 135, Contract Act, and holds that a 
compromise of this sort deprives the 
surety of the possibility of being dis- 
charged from all liability by the deci- 
sion of the Court, and since that is what 
he bargained for, he must be discharged 
if there is a compromise between the 
parties behind his back. The learned 
Chief Justice then refers to Rees v. Ber- 
rington (6) and follows it. There appears, 
however, to be one point of distinction. It ap- 
pears that time was given to the princi- 
pal debtor under the compromise. It is 

(2) 140 Ind. Cas. 564; A I R 1932 Pat 313; 11 Pat 
590; Ind. Rul, (1933) Pat, 8. 
ea Ind, Cas. 409; A I R 1926 Oal. 818: 30 O W 


(4) 109 Ind. Oas. 533; AI R 1928 Cal. 177; 55 0 91. 
(5) (1885) 54 L T 336. 
(6) (1795) 3 R R 3; 2 Ves (Jun) 540; 30 B R 765. 
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not clear how this was done, for the recital 
of facts given in the judgment do not 
indicate any such condition, but since 
the learned Chief Justice says at p. 593% 
that “tiime bas by the compromise 
been given to the principal debtor,” 
and since he relies on Rees v. Berrington 
(6) which turns solely on that fact, { gather 
that must have been one of the terms of 
the compromise. This forms an important 
point of distinction. 

The Bombay and Madras High Courts 
take the opposite view: Ahmad Karim v. 
Maruti Ravji (7), and Appunni Nair v. 
Isack Mackadan {8) and the latest decision 
of the Calcutta High Court agrees with 
them: Jia Bai v. Jaharmall Bothra (9). 
Ithink they are right. A consent decree is 
not any the less a decree because it is 
agreed to by the parties to the suit, and 
though for certain limited purposes it is 
treated on the same footing as the agree- 
ment itself, the rules of contract do not 
apply in their entirety, nor do those of tort: 
Ram Krishna v. Lakminarayan (10) and 
Gulabrao v. Deo Rao (11). Express provi- 
sion is made for this type of decree in 
O. XXII, r. 3, Civil Procedure Code, and 
the possibility of such a termination to the 
litigation must be within the contemplation 
of every party to a suit: at any rate no 
Court will allow them to say it was not. 
It follows, a suretv must be taken to have 
contemplated such a possibility as well. 
Therefore when he undertakes to be bound 
by such decree or order as may be passed 
by the Court, he undertakes to be bound by 
a consent decree as well as by one after 
contest. The matter is within the terms 
of his bond. Of course, if there is fraud or 
collusion or any of the matters on which a 
contract can be set aside, he could claim 
exemption on those grounds, for consent 
decrees are treated on thesame footing as 
agreements for those limited purposes, but 
not for any other. Also, if the decree 
comprises matters not arising out of the 
litigation, as they often do, he could 
fairly claim exemption on the ground 
that the matter was not within contempla- 
tion at the time of the agreement but not 

(7) 128 Ind. Cas, 903; AI R 1931 Bom 6&5; 55B 97; 
32 Bom L R 1385, 

(8) 53 Ind. Cas, 367; A I R 1920 Mad 355; 43 M 
272.37 M L J 435; 10 L W 533. - 

(951139 Ind, Cas, 815; A I R 1932 Cal. 858; 59 O 
1450; 36 O W N 749; Ind. Rul, (1932) Cal. 856, 

(10) 116 Ind. Cas 651; Al R 1929 Nag. 164; 25 
NLR 110. 

(11) 149 Ind. Oas. 1079; A I R 1934 Nag, 119; 30 
NLR 166. 

*Page of 11 Pat —[Ed.] 
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otherwise, Therefore s. 135, Contract Act, 
cannot apply, for such an agreement 
must be deemed to have had the surety’s 
assent. 

There is another reason also. What 
isthe real nature of the contract in this 
case? It is merely this: the defendant 
says “I admit my liability for Rs, §29, but 
not for the Rs. 2,150 you have claimed.” 
What better proof can a plaintiff give in 
support of his claim thanthe fact that the 
defendant admits it, or some portion of it ? 
Ifthe admission had been made in the 
course of a pleading, or in the deposition of 
the defendant in this case, a decree would 
have. followed immediately, and it would 
not have been a consent decree. Why 
should the fact that the parties call it a 
compromise, and agree to the ‘terms’ of 
the decree, make any difference? I agree 
with Rankin, O. J.,in Jia Bai v. Jaharmail. 
Bothra (9) that it does not. Infact, he goes 
so far as to doubt whether that is a consent 
decree at all: ` j 

“In these circumstances, not by any secret or 
fraudulent or collusive bargain between tbe parties, 
but the parties by their respective Counsel making 
their position clear before the Court at time when they 
were at arm's length, the learned Judge gives judg- 
ment. Hedoesnot give it formally as a consent 
matter, but he recites the offer made by the defend- 
ants. It iscapable of inference that the plaintiff did 
not press for any more and he gives judgment in 
accordance with that offer. The question is whether 
it can be contended so far that it is a consent. decree 
and therefore it is not such a decree which is contem- 
plated by the terms of the surety bond.” 


It is not necessary forme to.go as far 
as that, for in my opiniop, the surety is 
liableeven inthe case of a consent de- 
cree provided, as I have already explained, 
the matter can be said to arise out of- the 
litigation in question and does not travel 
beyond it. Butin this case there is this 
much more to support the view of the 
learned Chief Justice of the Caleutta High 
Court. A minor was involved, and so the 
Court had to give its consent to the compro- 
mise. Tothat extent, at any rate there 
was an adjudication. Of course if there 
is any variation in the terms of the contract 
the surety is discharged. That is - plain 
enough; and that is what happens when 
the surety gives time to the principal 
debtor. Such a condition does not arise 
out of the litigation, and, may affect the 
surety, hecannot be said to have contem- 
plated it when he signed his bond. So 
the rulings which proceed on that basis 
are understandable. But that is not the 
case here. As Rankin, C.J., says: 

“We are dealing here with a person who has giver 
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security for whatever may be recoverable under a 
decree to be passed in the future by the Oourt.” 


A reference to Tatun v. Evans (5) is ne- 


cessary, as that is often taken to be the, 


leading case on this subject. It has been 
explained at length in Jia Baiv. Jaharmall 
Bothra (9); so I need not enter into it here, 
beyond quoting the following passage, 
which is usually overlooked, and which 
imports an important qualification in the 
doctrine for which it is usually cited. . Den- 
man, dJ., said: 

“I do not say that in no case where a person gives 
security as surety under O, XIV he is liable where 
a judgment is submitted to by consent; but I am 
of opinion that the compromise in this case is a 
thing so very different from judgment in invitum 
pronounced by the Court after some inquiry into the 
facts, as-torrelease a surety who was not consulted 
about itzsied6. not think that in what took place, 
lookingiat the substance of the thing, there was, within 
thejmeaning of the bond, an ‘awarding of such sum 
as the-Oourt should think fit," but a complicated ar- 
rangement about which the surety had a right to 
be:consulted,” 

I therefore agree with the lower Court 


that the surety is liable and dismiss 
the appeal with costs. Pleader’s fee 
Rs. 50. 

D.. : Appeal dismissed. 


Bene aan adep saena LAA Aran 
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1934: 
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DouNKLEY, J. 
DAW AYE MYA—APPELLANT 
Versus 
U KWE NYO AND ANOTHER — 
RESPONDENT 

Civil Procedure Code (Act V of'19)8), O. I, r. 10 
—Respondents impleaded as defendants—No objection 
in trial Court—Whether it can be raised in appeal— 
Parties, if can be added even after preliminary 
decree. 

Where the respondents do not raise any objection 
to their being joined as defendants in the trial 
Court, but submit to the jurisdiction of that Court, 
they ought not to be allowed to raise the objection 
for the first time on appeal. 


It is clear from the provisions ofr. 10, O. I, 
Civil Procedure Oode, that a Court has 
a discretion to order the addition ‘of 


necessary parties at any stage of the proceedings, 
and this discretion always ought to be exer- 
cised when its exercise will tend to finality of the 
litigation. Parties can be added to a suit after a 
preliminary decree therein has been passed. 

[Oase-law referred to] 

Sp. S. O. A. against the decree of ths 
District Court, Amherst, dated April 24, 
1934. 

Mr. R. G. Atyangar, for the Appellant. 

Mr, M. Eunoose, for the Respondents. 

Judgment.—Maung Chan Nyein created 
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a mortgage by deposit of title-deeds of 
certain immovable properties, in favour of 
the plaintiff-appellant, on April 27, 1928. 
Lie ‘made a second mortgage by registered 
deed of some of these properties, in favour 
of the 2nd and 3rd defendants-respondents, 
on September 5, 1930, and then he sold 
these properties outright to them by 
registered deed on September 13, 1932. 

On July 10, 1933, the appellant brought 


a suit in the Sub-Divisional Court of 
Amherst on her mortgage impleading 
Chan Nyein only as defendant, and 


obtained a preliminary decree forsale of 
the mortgaged properties on July 22, 1933. 
On October 24, 1933, before a final decree 
had been passed in this mortgage suit, 
the appellant made an application asking 
that she be allowed to amend her plaint 
and add the two respondents as defendants 
in the suit, on the ground that she had 
just learnt that the mortgagor, Chan Nyein, 
had transfered part of the mortgaged pro» 
perties tothe respondents. It is plain that 
the respondents were necessary parties to 
a suit by the appellant on her mortgage, 
and that any right which they may have 
acquired in the mortgaged properties by 
reason of the mortgage in their favour 
and the subsequent sale to them is subject 
to the appellant’s prior mortgage. ‘The 
learned Sub-Divisional Judge allowed the 
application and the respondents were joined 
as defendants in the suit, summonses were 
issued to them and they duly appeared. 
They made no objection to being joined 
as defendanis, but submitted to the juris- 
diction of the Sub-Divisional Court. Issues 
were framed, evidence was led by the 
appellant although the respondents 
themselves produced no evidence, and 
ultimately a fresh preliminary mortgage 
decree was passed against all three de- 
fendants. The two respondents appealed 
to the District Court, which held that the 
appellant ought not to have been allowed 
to implead the respondents as defendants 
after the passing of a preliminary mort- 
gage decree against Chan Nyein only, and 
on this ground allowed the appeal, l 
In the first place, as the respondents did 
not raise any objection to their being 
joined as defendants in the Sub-Divisional 
Court, but submitted to the jurisdiction 
of that Court, in my opinion, they ought 
not to have been allowed to raise this 
objection for the first time on appeal, 
However it is clear from the provisions 
of r. 10, O. I, Civil Procedure Code, that 
a Court has a discretion to order the ad- 
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dition -of necessary parties at any ‘stage 
of the proceedings, and plainly this dis- 
cretion always ought to be exercised when 
its exercise will tend to finality of the 
Htigation. It has been settled by a long 
< course of decisions that parties can be 
‘added to a suit alter a preliminary decree 
-therein has been passed: see Venkata- 
chand Lakhmichand v. Advocate General 
of Bombay (1), Jotindra Mohan Tagore v. 
Bejoy Chand Mahatap (2), Lakhmichand 
Rewachand v. Kachubhai Gulabchand (3) 
andKrishnaji Vinayak v. Motilal Mugandas 
(4).-In Duke of Buccleuch (9), it was held 
by the Court of Appeal that ender O. XVI, 
T. 11, of the rules = the English Sup- 
reme Court, which ` in precisely the 
same terms as 0. I is 10, Civil Proce- 
dure Code, a party can be added to a 
suit even after final judgment, so long as 
anything remains to be: done in the action, 
although it be only assessment of damages. 
In the present case it was clearly neces- 
sary: 

“jn order to enable the. Court effectually and 
completely to adjudicate upon and settle all the 
questions involved in the suit,” 
that the respondents should be joined 
as defendants therein. ` Hence the learned 
Sub-Divisional Jidge acted wisely and 
in ‘accordance with correct judicial prin- 
ciples, in the exercise of ‘the discretion 
vested in him by r. 10, suk-r. (2), O. T, 
in adding’ the fespondents ` as défendants 
fo the suit." The decision of the District 
Court on ` appeal would result merely in 
multiplicity of suils and was plainly wrong 
on both grounds and must ké reb aside. 
I have 
_ should ke remanded for ‘consideration of 
the other poinis j3aisced in the memo- 
randum of appeal to the District Court, 
but it is manifest that’ the reependents 
could not succeed cn ary of these grounds 


and, consequently, no vseful purpose 
would be served by such a remand. ‘his 
appeal is allowed, the judgment and 


decree of the District Court are cet aside, 
and the judgment and decree of the 
Sub-Divisional Court are restored with costs 
throughout. 

Note-—To avoid confusion the preli- 
minary decree of July 22, 1933, which 
has been vacated, should be cancelled. 

D. Appeal allowed. 

0)8BHOR 96, 

(2) 32 O 483. 

(3) 11 Ind. Cas. 559; 35 B 393; 13 Bom. LR 517. 

4) 122 Ind, Qas. 66; ALR 1929 Bom 337; 31 Bom. 
LR 476; Ind. Rul, (1930) Bom, 92. 

(5) (1892) PD 201, 
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Civil Appeals Ncs. 1116 to 1118 of 1931 
March 12, 1934 
MALLIK AND M. C. Guoss, JJ. 
BADRI NARAYAN CHETLANGIA 
—DEFENDANT—APPELLANT 
VeTSUS 
ABDUL MANDAL AND CTAERS— - | 
RESPONDENTS, 
Bengal Tenancy Act (VIII of 1885), . 115-C, 
ItO A_(9)—Decision settling rent—Second arral, if 
lies— Decision as to how many years utbandi tenants 
decision 
average 


had been occupancy raiyat, if will make 
appealable—Trial Court's duty to calculate 
rent for last six years, 

No second appeal lies to the High Court from a 
decision settling rentand a mere decision of the 
question for how many years the wibandi tenants 
had been occupancy raiyais will not make the deci- 
sion an appealable one. Midnapore Zemindary 
Co, Ltd. v. Sridhar Mahata (1), Sarat Chandra v. 
Taraprasanna (2) and Nafar Chandra v. Bhiku 
Sheikh (3), distinguished, 

It is obligatory under s. 1§0-A (9), Bengal Tenancy 
Act, onthe trial Court, to calculate the average of 
the rent that was paid for the previous six years, 

Appeals from appellate decrees of the Dis. 
trict Judge, Nadia, dated December 3, 1920. 

Mr. Ramprasad Mukherji, for the Appel- 
lant. 

Mr. Bijalibhusan Sanyal, 
dents. 

Mr. Ramendra Mohon Mazumdar, for the 


Deputy Registrar. 


M. C. Ghose, d. heso arë three tap- 
peals by the defendent landlord in three 
suits which were instituted: by three sets of 
wibandi tenants for fixing a uniform annual 
money :rent under s. 180-A, Bengal Tenancy 
Act. Inthe trial Court the three suits were 
tried together. ‘Inthe lower Appellate. 
Court the appealé arising out of the three 
suits were heard together and they have 
been argued together 3 in this Court. The trial 
Court upon consideration of all the evidence 
fixed the annual reat at Re. 1-4-0 per big ha. 
The District Judge in appeal affirmed 
ihe decree of the trial Court. The 
defendant landlord appeals to this Court 
and the main ground is that the Courts 
below were wrong to fix the annual 
rent at Re. 1-4-0 per btgha and that 
on a proper consideration of ihe facts 
and circumstances they should have fixed 
the rent at a higher sum per bigha. A pre- 
liminary objection has been taken by the 
learned Advocate on behalf of the tenants- 
respondents that no appeal liesin this Court 
inasumuch as the decision of the Courts 
below was merely a decision settling rent. 
Section 115-C, Bengal Tenancy Act provides 
that an appeal shall lie to the High Court 
from a decision of a Special J aac in any 
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case (not being à decision settling rent) 
which isa Court subordinate to the High 
Court within the meaning of s. 100, Civil 
Procedure Code. It is clear from the 
wording of that section that no appeal lies 
tothis Court from a decision settling rent. 
The rulings in Midnapore Zemindary Co., 
Lid.-v. Sridhar Mahata (1), Sarat Chandra 
v. Taraprasanna (2)and Nafar Chandra v. 
Bhiku Chandra (3) have been quoted by 
the learned Advocate for the appellant to 
show that under certain circumstances there 
is an appeal from a decision settling rent. 

The decisions inthe cases cited show that 
where the fundamental question involved 
in a case is as, the status of a tenant to whe- 
ther he holdsthe land at a fixed rent or ata 
rent liable to enhancement or where there is 
a dispute between the parties as to the ques- 
tion of area upon which the rate of rent is 
to be calculated, it is only in such cases 
thatan appeal lies. The learned Advocate 
for the landlord-appellant has argued that 
in this case thoughthere is no dispute as 
ts area or whether the tenant is a mokurari 
tenant or his rent is liable to enhancement, 
yet in deciding the question of rent the 
Courts considered for how long the tenants 
who were recorded in the Oadastral Survey 
Settlement Records as occupancy ratyats 
had in fact held their tenancy as occupdncy 
maiyats. I am of opinion that a mere 
decision of the question for how many years 
these ulbandi tenants had been occupancy 
raiyats will not make the decision an 
appealable decision. In my opinion,. the 
preliminary objection prevails and no 
appeal lies in this case. Having however 
heard the learned Advocates in detail, we 
think that we should express our opinion on 
the merits of the case. 

It was argued inthe first place that the 
Courts below were wrong in holding that 
the increases of rents made in 1311, 1312 
and 1313 were illegal enhancements. It is 
urged that under s, 180 an utbandi tenant 
is Jiable to pay such rents for his holding as 
may be agreed on between him and his 
landlord. From thisit may be held that 
though the tenant was paying rent at 
Re. 1-1-0 per bigha in one year, it is not 
illegal if he agrees to pay at Re. 1-7-0 per 
bigha in the second year and Re. 1-14-0 per 
bigha inthe third year. It appears that 
the learned District Judge was aware of 


(1) 67 Ind. Cas. 775; A I R 1922 Oal. 152; 49 0 
866; 36 OL J 96. 
He 70 Ind. Cas, 437; A 1R1923 Oal. 141; 36 0 L 


J : 
(3) 132 Ind. Oas.249. ATR 1931 Cal. 550; 35 O W 
N 19; Ind, Rul, (1931) Oal. 569. 
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the provisions of s. 180 and as a judge 
of facts hecame to the conclusion that these 
increases of rent within two years from 
Re. 1-1-0 to Re. 1-14-0 per bigha were 
unfair and inequitable and ought not to be 
taken into consideration in fixing the fair 
and equitable rent. 

The next question urged was that the 
primary Court committed an error of law 
in not calculating the average amount of 
rent that was actually paid forthe previous 
six years by the tenants. The argument is 
that in making a determination of the sum 
paid as rentit was obligatory on the trial 
Court to calculate the average of the rent 
that was paid forthe previous six years. 
Sub-s. 9, s. 180-A is explicit in the matter 
and the Courts below committed an error in 
thinking that this matter of calculating 
the average rent for the last six years was 
left to the discretion of the Court. The 
point, however, has been conceded by the 
Jearned Advocate for the respondents and it 
is stated that the average payment of rent 
will appear from the Settlement Record of 
Rights which was finally published. in 1922 
about nine years before the institution of the 
suits. The rates recorded in ths Sattle- 
ment Record of Rights vary in the same vil- 
lages from Re, 1-1-U to Re. 1-11-0 per bigha. 
It appears that the learned District Judge 
took an account of the ratesin the Record 
of Rights in coming to the conclusion a3 to 
fair rent in these cases. i 
. It was urged that the Courts below did 
not pay proper consideraticn to the kabuliyats 
filed on behalf ofthe landlord. Itis urged 
that many kabuliyats were tiled showing rents 
which: the occupancy raiyats had agreed to 
pay but that the Court only took into aca 
count afew ofthem. It appears that the 
trial Judge visited the locality and saw 
some of the lands in respect of which the 
landlord had got the kabuliyats from differ- 
ent tenants. His conclusion was that the 
kabuliyat rate at Re. 1-3-0 per bigha had 
been agreed to by the tenants who held 
lands mostly consisting of beel lands and 
better classof land with a sprinkling of 
average land here and there. The lower 
Appellate Court accepted the view that the 
tenants who gave kabuliyat rate probably did 
so because the lands were better lands or 
that they had other considerations for 
agreeing to pay rent at Re. 1-8-0 per bigha. 

The next point urged is that the learned 
District Judge should have taken into con- 
sideration that no less than 31 of the 
tenants compromised their cases in the 
lower Appellate Court agreeing to pay ren 
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at the rate of Rs, 1-80 per bigha. The 
learned Judge did not think üt io base his 
judgment onthe groundthat the tenants 
who voluntarily compromised with the 
landlord might bave had their special 
ground for doing so. It was argued that 
the Courts below committed an error in 
paying atlention to a village-nole and 
to a certified copy of a compro- 
mise decree Ex. 6. Thevillage-note which 
has Leen shown to us appears to be a statis- 
tical note showing the average jamai rate of 
the mouza. The document is unsigned and 
though it was officially prepared, it has little 
evidentiary value. Exhibit 6 which is a 
copy ofthe sclenama is of little evidentiary 
value inasmuch as we do not know what 
were the motives for the compromise. But 
it appears from the judgment of the learn- 
ed Distiict Judge that he did not pay 
much attention to these two documents in 
coming to his conclusion. 

One of the grounds which carried weight 
with the Courts below was that though the 
tenants called for the old records of the 
landlord, the landlord failed lo produce 
them. For the non-production of these 
documents the Courts below came to the 
conclusion that the tenants who were record- 
ed in the Settlement Records of 1922 as 
having acquired occupancy rights had -pos- 
sessed such cecupancy righis in the years 
1903 and 1904. Itis urged that the Courts 
below were wrong to draw such an infer- 
ence from the mere ncn-production of the 
landlord’s papers of those early yeale. 
epecially when an account is taken of tke 
fact that when ihe tenanis were called 
upon to produce their rent receipis they 
failed to prcduce them. These are matters 
for consideraticn ofthe Court of facts. The 
inference drawn by ihe Courts below was 
an infercnce from facts and it cannot be said 
that that inference was illegal. We should 
not quarrel with the decision. If these 
tenants were occupancy: raiyais in 1203 and 
1904, then s. £9, Bengal Tenancy Act, protect- 
edthem against the enhancement which was 
made in 1903, 1804 and 1905. If these 
tenants were in fact cccupancy raiyats in 
1903 then, though wutbandi tenante, they 
would have the protection as occupancy- 
raiyats. Bee in this connecticn the case in 
Nafar Chandra v. Jatindra Nath (4). 
“On the whole I am of opinicn that the 
Courts below were within their discreticn 
in fixing the annual rent at Re. 1-4-0 per 


(4) 125 Ind, Oas. 265; A L R 1929 Cal. 614: 50 C 
ES oa 84 O WN 127; Ind. Rul. (1230) Oal, 509; 


Daw TINT v. MAUNG KYWE 


14110 


bigha and that in doing this they were. 
mainly carried by consideration of what 
appeared to them to be fair and equitable,’ 
and we do not see sufficient reason to 
disagree with them. In the result the 
appeals are dismissed with costs the 
hearing-fee being assessed ab one gold 
mohur in each appeal. The cross-objections 
are not pressed and they are accordingly 
dismissed. The applications filed under 
s, 115, Civil Procedure Code, are rejected. 

Mallik, J.—I agree. o, 

D. Appeal dismissed. 





. RANGOON HIGH COURT 
Second Civil Appeal No. 102 of 1934 
August 28, 1934 
DUNKLEY, J. 
DAW TINT —APPELLANT 
VETSUS 

MAUNG KYWE AND OTS ERS— RESPONDENTS 

Easement — Easement of necessity — What is — 
Easement, extent of—Owner, of servient tenement 
prevented from making ordinary use of his land— 
Easement, if can be claimed— Limitation Act (1X of 
1908), s, 26—Whether prohibitory or exhaustive— 
Other modes of acquiring easements, if excluded, | 

An easement of necessity is one without which 
the property retained upon a severance cannot be 
used at all, not one which is merely necessary to the 
reasonable enjoyment of that property. Bhabadeb 
Chatterjee v. Bhusan Chandra (1), Union Lighterage 
Co. v. London Graving Dock Co. (2) and Ray v 
Hazeldine (31), relied on. A , 

There is no easement known to law which gives 
exclusive and unrestricted use of a piece of land, 
There can be no easement which would prevent the 
owner of the servient tenement from making ordinary 
use of, his land, and if the easement demanded would 
be that the owners ofa holding would be entirely 
ousted therefrom, such an easement cannot be 
claimed. Dyce v. Lady James Hay (4}, Metropolitan 
Ry. Co.v. Fowler (6)and Metropolitan Ry. Co. v, 
Fowler (7), referred to. ; 

Section 26, Limitation Act is neither prohibitory 
nor exhaustive and docs not exclude or interfere 
with other modes of acquiring easements. 
Bhabadeb Chatterjee v. Bhusan Chandra (1), relied on, 

S. C. A. against the decree of the As- 
sistant District Court, Mandalay, dated 
January 18, 1984. ; 

Mr. K.C. Sanyal, for the Appellant. 

Mr. E. Maung, for the Respondents. 

Judgment.—The suit brought by the 
plaintiff-appellant against the defendant- 
respondents in the Sub-Divisional Court 


of Mandalay was asuit for possession of . 


Holding No. 15-Dof Block 187 in Manda- 
lay town and the building standing 
thereon. The plaint was exceedingly badly 
framed and the case of the plaintiff-appel- 
lant was badly presented inthe original 
Court, but it appears that the appellant 
bases her claim to the possession of 
Holding No. 15-D and the building stand-. 


A 


rÀ 
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ing thereon on two alternative grounds: 
first, that she is the owner thereof by 


reason ofthe fact that her predecessors- 
in-title had been in continuons and exclu- 
sive possession as owners of this property 


for a period of more than 12 years, or,. 


secondly, in the alternative, that she is 
entitled to an easement over Holding No. 
15-D in the formofa right of access over 
it to the building standing on the neigh- 
bouring Holding No. 16 and æ right of 
occupation of the portionof this building 
which stands upon it. Holdings Nos. 15 
and 16 are neighbouring holdings of 
Block No. 187. They were originally 
owned by two branches of the same family. 
Abont forty years ago a house was. built 
on Holding No. 16, and, owing to the 
boundary between the holdings not being 
correctly known to the owners thereof, this 
house encroached to some extent on Holding 
No. 15; in fact, the staircase leading up 
to the house and the portico were entirely 
on Holding No.15. In December 1925, 
Holding No. 16 and the building standing 
thereon were sold at a Court auction in 
execution of a decree and were purchased 
bya certain Maung Tin. About the same 
time Holding No. 15 was divided into four 
parties, A, B,C and D. Three of these 
parts were taken respectively by three 
members of the family which owned this 
holding, and the fourth part, namely D, 
was left as common property because the 
encroachment of the house erected mainly 
on Holding No. 16, into this holding had 
been discovered and it was found that this 
portion was practically covered by the 
staircase and portico of that house. 

> In March 1926, the first and second res- 
pondents bought Holding No. 16 and the 
building standing thereoa. from the 
auction-purchaser Maung Tin, who- had 
never obtained possession, and these res- 
pondents intheir turn sold this property to 
the Bank of Chettinad) in 1930. They 
remained in occupation as tenants of the 
Bank, The respondents in this appeal 
claim to be entitledin theirown right to 
Holding No. 15-D as descendants of the 
original owner thereof. In 1932 the Bank 
of Chettinad sold Holding No. 16 and 
the building standing thereon to the ap- 
pellant. The first and second respondents 
refused to vacate the house and consequent- 
ly the appellant brought a suib for a 
deelaration of her tithe and possession 
against them in Suit No. 450 of 1932, of 
the Sub-Divisional Court of Mandalay. In 
their written statementin that suit the 
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first and secon 1l. respondents set up that: 
they had sold to the Bank only Holding 
No. 16 andthe partofthe house which- 
stood on that holding, and that they were 
in possession asowners of Holding No, 15-D 
and the part of the house standing thereon. 
Hence itis plain that from that moment, 
if not previously, the appellant had actual 
notice of the fact that part of the housa, of 
which she claimed to be the owner, stood 
upon Holding No, 15-D and that, therefore, 
in order toobtain possession of the whole 
building, she would have to establish a title 
to Holding No. 15-D as well as to Holding 
No. 16. However, in spite ofthis fact, in 
Suit No. 450 of 1932 of the Sub-Divisional 
Court of Mandalay a decree was passed 
by consent for possession of ‘the suit 
premises known as Holding No. 16.” No 
reference was made in the decree Holding 
No. 15-D. The appellant subsequently 
tried to execute this decree in regard to 
Holding No. 15-D also buf was successfully 
resisted by the first and second respon- 
dents. She then brought this present suit. 
The third and fourth respondents were 
impleaded as defendants because they are 
also descendants of the original owner of 
Holding No. 15-D, and, therefore, are pre- 
sumed to claim some right therein. 

As regards the appellants claim based 
on title to possession of Holding No. 15-D 
and the portion of the house standing 
thereon, it is plain that her claim on this 
ground must failapart any other reason, 
by reason of the provisionsof O. II, r. 2, 
sub- rr. (2) and (3), Civil Procedure Code. 
Asshemade no claim to possession of this 
holding in Suit No. 450 of 1932 of the 
Sub-Divisional Court of Mandalay, and 
did not even apply toamend her plaint 
go asto include this holding after the 
written statement of the first and second 
respondents had been filed but accepted 
a. decree by consent for possession of 
Holding No. 16 only, she cannot be allowed 
to sue in respect of Holding No. 15-D. The 
claim to possession based on title was not in 
fact pressed in argument before me. On the 
merits, the appellant obviously is not enti- 
tled to possession on the ground of owner- 
ship acquired by long possession of her 
predecessors-in-title for she has acquired 
her title from Maung Tin, the auction- 
purchaser of 1925, and he did not acquire 
any right to Holding No.15-D or the part 
of the house standing thereon at the Court 
auction, and was never in possession 
thereof. 

The main argument before ma was that 
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the appellant is entitled to occupy that 
part of the house standing on Holding 
No. 15-D and to access to the house through 
Holding No. 15-D as an easement of neces- 
sity. It is contended that, as the staircase 
leading upto the building on Holding 
No. 16 is within Holding No. 15-D, the 
appellant must have acquired by implied 
grant such an easement of necessity in 
order that she may obtain access to her 
own building. I havebeen referred to a 
number of rulings of the Indian ‘High 
Gourts, of which I need only mention 
Bhabadeb Chatterjee v. Bhusan Chandra (1) 
as authority forthe proposition that s. 26, 
Limitation Act, is neither prohibitory nor 
exhaustive and does not exclude or inter- 
fere with other modes of acquiring ease- 
ments. With this proposition I am in entire 
agreement, and, without doubt, easements 
can be acquired by express words or by 
implied grant as well as by prescription. 
In the present case there was a severance 
of the tenement when Holding No. 16 was 
acquired by Maung Tin at the Court 
auction and this severance might give rise 
to an easement of necessity but an 
easement of necessity is one without 
which the property retained upon a sever- 
ance cannot be used at all; not one which 
is merely necessary to the reasonable 
enjoyment of that property: see Union 
Lighterage Co. v. London Graving Dock Co. 
2), and Ray v. Hazeldine (3). 

It cannot be said that the appellant 
eannot use her property at all unless she 
is allowed access thereto over Holding 
No. 15-D, for Holding No. 16 has 
a considerable frontage on the public 
road, and it would be a perfectly simple 
thing for her to erect another staircase 
and portico upon her own property. There- 
fore no question of an easement of neces- 
sity can arise. Moreover, as I have point- 
ed out atthe beginning ofthis judgment 
the staircase and portico of the house in 
question practically cover the whole of 
Holding No. 15-D, and there is no ease- 
ment known to law which gives exclusive 
and unrestricted use of a pieceof land. 
There can be noeasement which would 

revent the owner of the servient tenement 
rom mé#king ordinary use of his land and 
if the easement which is now demanded on 
behalf of the appellant were granted over 

t 91 Ind, Oas. 712; A I R 1926 Cal. 507; 53 0. 
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Holding No. 15-D, the result would be that 
the owners of that holding would be 
entirely ousted therefrom: see Dyce v. Lady 
James Hay (4), Reilly v. Booth (9), Metro- 
politan Ry. Co, v. Fowler (6), and Metropo- 
litan Ry. Co. v. Fowler (7). It is, therefore, 
plain that whether the appellant claims pos- 
session of Holding No. 15-D and the portico 
of the building standing thereon as owner, 
or claims right of access to her building 


through Holding No. 15-D as an easement, ` 


her suit must fail. 
This appeal is, therefore, dismissed with 
costs, Advocate’s fee in this Court, five 
gold mohurs. 
D Appeal dismissed. 


(4) (1852) 1 Mac 309. 
(5) (1893) 44 Gh D 12; 38 W R 484; 62L T 
378, 

(6) (1892) 1 QB D 165 

(7) (18931 A O 416; 42 W R270; 62 L J Q B 553; 
57 J P 756; 69 L T 390. 


LAHORE HIGH COURT 
First Civil Appeal No. 909 of 1929 
October 30, 1933 
Suapi Lat, C.J: AND ABDUL RASHID, J. 
Musammat BHAGWANTI—PLAINTIFF— 
APPELLANT 


versus 
ATMA SINGH—Drrenpsnt— 


RESPONDENT 

Negotiable Instruments Act (XXVI of 1881), s. 19 
— Promissory note—Interest expressly mentioned — 
Interest, when can be disallowed up to the date of re- 
alization—Stipulated rate up to decree- 6 per cente 
from decree to realization—Interest—Civil Procedure 
Code (Act V of 1903), s. 34—Court Fees Act (VII of 
1870), Sch. II, Art. 17 (vi)--Appeal for interest till 
realization ~Court-fee to be paid. h 

Where the rate of interest payable on a promis- 
sory note is expressly stipulated, the Court cannot 
reduce fhe rate to be paid uptoa date fixed by it 
after the institution of the suit, unless it is exorbitant 
or penal in its nature or offends against any other 
provision.of law. It is, however, not necessary to 
allow the stipulated rate of interest up to the realisa- 
tion of the money dueto the plaintiff. The require- 
ments of s 79, Negotiable Instruments Act, will 
be eatisfied, if interest at the stipulated rate is 
allowed up to the date of the decree of the trial 
Court, and thereafter at 6 per cent. per annum 
up to the date of realisaticn. 

When a party appeals on the ground that interest 
should have been allowed up to the date of realisation, 
the proper court-fee payable on the memorandum of 
appeal is Rs 10as provided by Art. 17, cl. (vi), Sch. II, 
Court Fees Act. Bhawani Prasad v. Kutubunnissa 
Bibi (IM relied on, 

F. ©. A. from a decree of the Senior 
Sub-Judge, Rawalpindi, dated December 
10, 1928. 


Mr. Gobind Ram Khanna, for the Ap- 
pellant. 

Shadi Lal, C. J.—This appeal arises 
out ofan action brought by the plaintiff 


` 
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for the recovery of principal and interest 
on the basis of a promissory note executed 
by the defendant in favour of the plaintiff 
for Rs. 7,203. The trial Judge has granted 
a decree for the principal sum and interest 
up tothe date of the institution of the 
suit, but has expressed no opinion on 


the claim for interest up to the date of. 


realisation. Section 79, Negotiable Instru- 
ments Act provides that, when interest 
at a specified rate is expressly made 


payable on a promissory note, interest 


shall be calculated at the rate specified, ` 


on the amount of the principal money 
due thereon, from the date of the instru- 
ment, until tender or realisation of such 
amount, or until such date after the 
institution of a suit torecover such amount 
as the Court directs. Now the rate of in- 
terest payable on the promissory note in 
question is 15 per cent. per annum, and 
the Court cannot reduce the rate to be 
paid up toa date fixed by it after the 
institution of the suit, unless it is exor- 
itant or penal in its nature or offends 
against any other provision of law. The 
learned trial Judge does not hold that the 
rate of interest should be reduced on any 
of the grounds mentioned above: and 
there is no reason for disallowing interest 
from the date ofthe institution of the suit 
up to the date of realisation. It ig, 
however, not necessary to allow the stipu- 
lated rate of interest up tothe realisation 
of the money due tothe plaintiff. 

The requirements of s. 79 will be satis- 
fied, if interest at the stipulated rate is 
allowed up to the date of the decree of 
the trial Court, and thereafter at 6 per 
cent. per annum up to the date of rea- 
lisation. 

“~The plaintiff preferred this appeal only 
‘on the ground that interest should have 
.been allowed up to the date of realisation 
‘and affixed a court-fee of Rs. 10 to the 
. memorandum of appeal. There can be no 
doubt that she could not determine the 
‘amount of interest which was payable to 
her, and the judgment of the Allahabad 
High Court in Bhawani Prasad v. Kutub- 
unnissa Bibi (1) isan authority for the 
view that, when a party appeals on the 
‘ground that interest should have been 
‘allowed up to the date of realisation, 
the proper court-fee payable on the memo- 
randum of appealis Rs. 10 as_ provided 
by Art. 17,’cl. (vi) Sch. II, Court Fees Act, 
The appeal preferred by the plaintiff is ac- 
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cordingly allowed to the extent that sheshall 
recover {from the defendant Rs. 7,209 (prin- 
cipal amount) with interest thereon from 
March 21,1925 (the date of the promissory 
note) to Deceniber 10, 1928 (the date of 
the decree of the Subordinate Judge) at 
19 per cent. per annum, and future interest’ 
on the sum thus calculated at 6 per cent. 
per annum from the latter date up to 
the date of realisation. The defendant 
shall be liable for the payment of the costs 
incurred by ths plaintiff in both the 
Courts. 

Abdul Rashid, J.—I agree. 

D, Order accordingly. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 

First Civil Appeal No. 57-11 of 1934 

October 26, 1934 
MIR AHMAD, A, J.C. 
PARMANAND BHAGAT KHEM CHAND 
— J UDGMENT-DEBTOR—APPELLANT 
Versus 

Fiem KISHAN CHAND-BOOTA MAL 
AND OT2 ERS — DEOREE-HOLDERS ~RESPONDENTS 
. Bxecution—Decree against adult and minor defend- 
ants—Ezecution against adults—Sale of their share 
fixed—Minors, if can challenge order on ground that 
share of adult members is in excess—Remedy—Civil 
Procedure Code (Act V of 1908), 8. 47, 

A decree was passed against adult members and minor 
members represented by their guardians but execu- 
tion was taken only against the adult members and 
ruo Ba of their share wasfixed and ordered to be 

elad : 

Held, that no minor judgment-debtor had locus 
standi to come to the executing Court and say 
that itis selling more than what it should, or that 
it is not correct in the calculations His remedy 
is only to have the sale set aside with regard to the 
excese, i 

F. O. A. from an order of the Sub-Judge, 
First Class, Haripur, dated January 27, 1934. 

Mr. Diwan Chand, for the Appellant. 
Mr. D. Radha Kishan, for the Respon- 
dents. 

Judgment.—Kishanchand Bootamal 
obtained a decree in Bomaby against 
Bhagat Radha Kishan Moharchand for 
Rs, 22,135 with costs and future interest. 
In this suit 16 members of the firm were 
also personally impleaded. The minors 
were represented by officers of the Court, 
because, I am told, their fathers had refused 
to act for them. ‘The decree was transfer- 
rad tothe Court of the Sub-Judge, Haripur, 
for execution. The properties bəlonging 
to the defendants were attashed and sold. 
On November 14, 1932, tha cise came up 
before the Sub-Juige, Haripar, for œn- 
firmation of sale. Objections hid been 
filed. ta tha aitacamsat alex. Finally the 


472 


decree-holders and two of the judgment- 
debtors - Moharchand and Khemchand 
arrived at an arrangement by which 
Rs. 10,000 was to be paid before the end 
of November and the balance on March 14, 
1933. It was stipulated that in case of 
default, the auction sale in favour of the 
decree-holders was to be confirmed. 
Rs. 10,000 were actually deposited on 
November 29. 1932. But the Court had 
ordered on November 14, 1932, that the 
sale was sanctioned in the name of the 
auction-purchaser subject to the terms 
given in the statements of the decree- 
holders and the judgment-debtors. The 
objections were dismissed, 

Appeals were filed in the Court of the 
Judicial Commissioner against this order. 
The learned Judicial Commissioner direct- 
ed that in view of the fact that Rs. 10,000 
were deposited, only six lots out of the 
property originally attached ‘and sold 
should: now he:considered under attachment 
and liableto sale. He directed that their 
property should be sold afresh. Inter alia 
he pointed out thatthe minors were being 
proceeded against under the guardianship 
of their fathers, while no formal order of 
appointment hadjbeen passed by the Court. 

The case came back to the Sub-Judge at 
Haripur for taking action as directed by 
the Court of the Judicial Commissioner. 
On March 14, 1933, the decree-holders ap- 
plied that the guardians of the minors who 
hadi acted for them in the suit at Bombay; 
4. e., Officers of the High Court of Bombay, 
should be formally declared to be their 
guardians for the purposes of execution. 
I may note that in the original application 
forgexecution they had, as remarked by the 
Judicial Commissioner, made the fathers the 
guardians of the minors. 
~ On April 18, 1933, Reshamla], Govindram, 
Gowardhandas, Khubchand,  Bodhraj, 
Rajkumar, Kundanlal and Permanand, the 
original minor defendants in the Court at 
Bombay and one Roshanlal, who was not 
a party to that proceeding, filed a suit for 
setting aside the order passed by the Bom- 
bay High Court on the ground that the 
Court had no jurisdiction to adjudicate the 
claim and also that the decree had been 
obtained by fraud. The plaintiffs applied 
to the Sub-Judge for an injunction to stay 
the execution till the decision of the suit. 
The Court gave an interim injunction on 
April 27, 1933, prohibiting the executing 
Court from proceeding against all the 
judgmepnt-debtors against whom the decree 
stood, The decree-holders appeared on 
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June 26, 1933, and applied that the pro- 
hibitory order should be withdrawn. On 
July 26, 1933, the Court ordered that the 
prohibitory order should only stand with 
regard to the plaintiffs in the case in his 
Court. He cancelled the order with regard 
to the adult judgment-debtors because they 
had not filed the suit and were only defen- 
in the suit before him. The stay 
was subject tothe furnishing of security 
for the due satisfaction of the decree in 
case the plaintiffs finally failed in their 
suit. An appeal was preferred to the Dis- 
trict Court against this order. The learned 
3rd Additional Judge set aside the order 
of security and let the injunction stand as 
it was passed by the original Court. The 
application for revision failed in this Court. 

On December 18, 1933, the decree-holders 
applied to the executing Cout that in view 
of the injunction given by the Sub-Judge 
in the suit filed by Reshamlal, ete., the 
share of the adult members of the family, 
142., those against whom they had been 
allowed to proceed, should besold. They 
fixed it at 11-20 of the six lots. ‘The Court 
issued notice te Meharchand, Diwanchand, 
Khemchand, Kahanchand, Pannalal Lal- 
chand, Kishorilal and Ishardas to show cause 
why the proceedings should not be taken. 
They refused to take service. Consequ- 
ently half of the six properties, which had 
originally been held by the Judicial Com- 
missioner to be liable to sale, were ordered 
to be auctioned. On January 19, 1934, 
Parmanand, one of the group against 
whom execution had been stayed, applied 
to the executing Court stating that the 
fixation of the share of the other judgment- 
debtors at about half was not correct. He 
also urgedthat all the judgment-debtors 
have been impleaded and heard on the 
question of the specification of the shares of 
the persons against whom execution was 
to proceed. He pointed out that he himself 
was major and should not have been dealt 
with as a minor and that an official of the 
Bombay High Court should not have been 
appointed as his guardian. The learned 
executing Court dismissed the application 
on the ground that Parmanand was not 
one of those persons against whom execu- 


tion had been taken and therefore he had . 


no locus standi to raise the objections. 


Parmanand has come up on appeal to this — 


Court and the case has been argued for 
about three hours by his learned Counsel 
and Counsel for the decree-holders. 
Counsel for the appellants has attacked 
the procedure of the Court in appointing 


=. 
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the Bombay officials as guardians of the 
minors at the instance of the decree-holders. 


He has stressed the point that the minors ° 


have not been properly represented before 
the Court. It has also been pointed out 
that the property belongs to co-parcenary 
and therefore, the share of the judgment- 
debtors against whom proceedings were 
taken should have been specified after 
hearing every member of the joint Hindu 
family. The Counsel has argued that his 
client was interested in the whole of the 
property out of which half was auctioned 


“and, therefore, he had a right to object in 


the Court below and similarly under s. 47 
be could appeal to this Court. 


The learned Counsel for the respondents 
has questioned the locus siandi ofthe ap- 
pellant to object and to appeal. It was 
pointed out by him that the debt decreed 
was raised by the fathers and that the 
minors had a pious duty to pay it even if 
they were not parties to the suit or execu- 
tion proceedings, because it was not tainted 
with immorality. He, therefore, said that 
the execution against the adult members, 


‘who included the fathers of the minors, 


was sufficient to justify the auction, and 


‘could be proceeded with. 


In my opinion the case is very simple 
and need not take me long to decide, 
Undoubtedly it was not correct on the part 
of the Couit to substitute the Bombay 
cficials in place of the fathers of the 
minors as their guardians and all that the 
Judicial Commissioner intended was that 
they should have been formally appointed 
by the Court. But the intervening stay 
order by the Court of the Sub-Judge 
made the minors drop out of the picture 
altogether. The application of the decree- 
holders dated December 18, 1933, asked 


for the proceeding to be taken only against 


the adult members and this is tantamount 
to their refusing to proceed against minors. 


‘They were justified on the ground that the 


Court could not execute the decree against 
them on account of the stay order having 
been passed. The execution proceedings, 
therefore, became restricted to the decree- 
holders on one side and the adult judgment- 
debtors on the other. It was consequently 
unnecessary to decide whether they were pro- 
perly represented or not before the injunc- 
tion wasissued. It will be for the executing 
Jourt to decide these questions, if the minors 
fail in their suit and they are proceeded 
against in the future. Parmanand’s objec- 


‘tion, therefore, that he was not properly 
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represenied does not hold water and is pre- 
mature. 

There remains the question of the fixation 
of the share of the adult members. Again 
lam of opinion that Parmanand has no 
locus standzi to question if at the present 
stage. The decree-holders have given the 
shares at 11-20 and the Court has ordered 
half to be sold. It would have been better 
if the sale warrant had stated that the 
share of the eight persons in the co-par- 
cenary property consisting of buildings, 
ete., was being sold. This has not been 
done. Butthen it isfor the auction-pur- 
chaser to see that he is buying the correct 
share. In case he buys more and the 
minors are of opinion that the share be- 
longing to adults was less, if is always 
open to them to bring a suit for setting 
aside the sale at least with regard to the 
excess. But no minor judgment-debtor 
has locus standi to come to the executing 
Court and tell him that he is selling more 
than what he should, or that he is not 
correct in his calculations. The provisions 
of O. XXI, are clear. An objectcr can 
come under O. XXI, r. 08, to impugn an 
attachment and later on objections can be 
made to the sale under O. XXI, r. 90, on 
the ground of irregularity or fraud in con- 
ducting and publishing thesale. There is 
no other provision under which Parmanand 
can come to the executing Court and object 
tothe sale. The attschment has already 
become final and the objections of Parma- 
nand are certainly not on the ground of 
fraud or irregularity in conducting or 
publishing the sale. As regards s. 47, I 
do not think Parmanand is a party to pro- 
ceedings in order that he should avail of 
the benefit conferred by that section. 
There is no execution application against 
him andthe satisfaction of the decree is 
attempted between the decree- 
holders and eight judgment-debtors whose 
property is being sold. 

As aresult Parmanand was not in order 
in the Court below. He had no footing to 
object and a fortiori he has no right of ap- 
peal to this Court. His appeal is dismissed 
with costs. 


D. Appeal dismissed. 
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RANGOON HIGH COURT 
Special Second Civil Appeal No. 105 
of 1934 
August 15, 1934 
MACKNEY, 4. 
KO MAR—APPELLANT 
VErSUS 
MA MAY AND ANOTAHER— RESPONDENTS 

Specific Relief Act (I of 1877), s. 27, Exception— 
When can be taken advantage of, by transferee— 
Transfer of Property Act (IV of 1682), s. 53-A~ 
Proviso— Person, when can claim benefit of part per- 
formance— Part performance. 

In order to take advantage of the exception in 
s. 27, Specific Relief Act, the transferee must prove that 
he had no notice of the original contract. 

It is forthe person claiming the benefit of the 
doctrine of part performance to show that the 
transferee, who otherwise has a legal title, had notice 
of the contract or of the part performance thereof. 


Sp. S. O. A. against the decree of the Assis- 


tant District Court, Pakoku, dated February | 


1, 1934. 


Mr. J. V. Kale, for the Appellant. 
Mr. Kyaw Myint, for the Respondents. 


Judgment.—It is alleged that in 1921, 
the appellant Ko Mar received from 
‘Maung Kauk Kyi by way of usufructuary 
mortgage a piece of land measuring some 
13 acres. No document was drawn up, but 
Ko Mar is said to have been put in pos- 
session and to have let out the land 
to tenants. In 1923 a registered mortgage 
deed’ came into existence. Meanwhile, in 
1922, U Maung Gale, deceased, {now 
represented by his widow Ma May) took a 
usufructuary mortgage of this piece of land, 
together with many others belonging to other 
persons. The lands were. leased back by 
G Maung Gale to the mortgagors. U Maung 
Gale received rent for these lands up to 
the year 1929. -In 1932 he sued Maung 
Kauk Kyi for arrears of rent and obtained 
a decree. He has now discovered that 
Maung Mar claims to be in pos- 
session of the land and to be leasing it 
out to tenants. He therefore filed the suit 
out of which this appeal arises. The suit 
is for ejectment and possession of the land. 

The Townehip Court of Pakokku dismiss- 
ed the suit but on appeal to the Assistant 
District Court it was held that in 1922 
there was no mortgage in favour of Maung 
Mar and that, in any case, by the applica- 
- tion of the principles of law embodied in 
s. 53 (A), Transfer of Property Act, Maung 
Gales mortgage gave Maung Gale a 
superior right to possession. Consequently, 
the learned Assistant District Judge al- 
lowed the appeal and gave the plaintiff 
appellant a decree for ejectment and pos- 


KO MAR V. MA MAY 


15410 


session of the land with costs in both 
Courts. , 

Against this decree Maung Mar'has now 
appealed. It is urged that U Maung Gale 
must prove that he.had no notice of the 
transaction between Maung Kauk Kyi and 
Maung Mar, that he has not done so and 
that if he had notice, then he can- 
not oust Maung Mar. I have been 
referred to a decision of their 
Lordships of the Privy Council, Bhup Narain 
Singh v. Gokhul Chand Mahton (1). This 
was a case under s. 27 (b), Specific Relief 
Act, 1877. It was held that where a pur- 
chaser under a contract for the sale of 
immovable property claims under this sec- 
tion a decree for specific performance 
against a person claiming title from the 
vendor under a registered sale-deed execut- 
ed after the contract, the onus is upon the 
defendant to prove that he is a bona fide 
purchaser for value without notice of the 
earlier contract so as to bring himself 
within the exception provided by this sec- 
tion. Their Lordships also pointed out 
that the reason why the onus was put 
upon the defendant is the structure of s. 27, 
the material portions of which are: 

“Except as otherwiee provided by this Chapter, 
specific performance of a contract may be enforced 
against either party thereto or any other person 
claiming under him by a title arising subsequently 
to the contract, except a transferee for value who has 


paid his money in good faith and without notice of 
the original contract.” 


In order to take advantage of this excep- 
tion, the transferee must prove that he 
had no notice of the original contract. But 
this does not apply in the present case. 
Here, U Maung Gale's title, resting as 
it does on a registered deed, stands until 
Maung Mar can show that it cannot prevail 
against him. Althoughs. 53 (A), Transfer 
of Property Act, was not in force at the 
time these transactions were entered into, 
it is equitable to apply the principles laid 
down therein, for, after all, this amendment 
to the Act sought to embody the princi- 
ples of law which were being followed be- . 
fore it came into effect. There, after set- 
ting out the circumstances in which a 
transferee who, in part performance of a 
contract, has taken possession of the prop- 
erty is enabled to resist a claim of the 
transferor or any person claiming under 
him, the following proviso is added: 

“Provided that nothing in this section shall affect 


(1) 147 Ind. Oas 1134; A IR 1934 P O68:6LIA 
113; 13 Pat, 242; 6 RP O 108; 110 W N 330; 39 
L W 333: 15 PLT 67; (1934) M W N 206: 66 M L 
J 255; 33 OW N 393; (i931) A LJ 291; 36 Bom L, 
R 421;59 OLJ141(P O). 
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the rights of a transferee for consideration who has 
no notice of the contract or of the part performance 
thereof." i 


‘From the wording of the section it 
appears to me that it is for the person 
claiming the benefit of the doctrine of 
part performance to show thatthe trans- 
feree; who otherwise hasa legal title, had 
notice of the contract or of the part per- 
formance thereof. In the present case 
there was in fact no reason why Maung 
Gale should make any enquiry as to who 
was in possession of the land. There was 
nothing to show. that Maung Kauk Kyi had 
not a good title to make the transfer. I do 
not consider that Maung Gale was bound 
to visit the land and make searching en- 
quiries in the surrounding villages as to 
who was in possession and under what 
right. The only place to make such a 
search is in the Registration Office, and if 
he had done so, he certainly would not 
have discovered that Maung Mar was in 
possession. For these reasons I consider 
that the judgment of the lower Appellate 
Court was correct, and this appealis dis- 
missed with costs. 


s Da Appeal dismissed. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 2 of 1928 
February 7, 1938 
Sunani Lat, O. J. AND BRoapway, d. 
SUNDAR SINGH— PLAINTIFF — 
APPELLANT 

| VETSUS 
HAMIR SINGH AND OTHERS — DEFENDANTS 

— RESPON DENTS 

Custom {Punjab)—Pre-emption—Sale by  sonless 
proprietor—Suit by còllaterals— Compromise—Alienees 
selling property to reversioners—No payment in cash 
—Reversioners mortgaging property to their vendors— 
Suit for pr-eemption by collaterals of  alienees— 
Transaction, whether a sale—Motive,if material. 

Some soaless proprietors sold plots of land, but 
on their collaterals’ suit for declaration that the sale 
should not affect their reversionary right, a com- 
promise was arrived at, by which the alienees 
exesuted sale-deeds in favour of reversioners who 
instead of payingin cash, mortgaged the plots to 
thair vendors. The collaterals ofthe alienees brought 
suits for pre-emption : 

Held, that there was no reason for holding that the 
transactions sought to be pre-empted were other 
than those of sales. Though the desire to put an 
for entering 
into the transactions, it did not alter the fact that 
each plot of land was sold for a definite sum of 
money mentioned in the sale-deed, 

L. P. A. from the decree of Mr. Justica 
Zafar Ali, J. 

Mr. Mehr Chand Sud, for the Appellant. 


- Mr, N. C. Pandit, for the Respondents. 


SUNDAR SINGH V. HAMIR SINGH, 
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Shadi Lal, ©. J.—The facts bearing 
upon the question of law involved in 
this appeal and the connected Letters 
Patent Appeals Nos. 1 and3 of 1928, may 
be shortly stated: On May 31, 1918, one 
Naraina, a sonless proprietor, sold a plot of 
land to Gulaba for Rs. 500. On the same 
day Nikka, another sonless proprietor, sold 
another plot of land to Wazira for Rs. 600, 
and on February 24, 1921, he made a 
second sale to Beli and Tulsi for Rs. 600. 
In May, 1924, the collaterals of the vendors 
brought two saits for the usual declara- 
tion that alienations should not affect their 
reversionary rights. It appears that during 
the pendency of the suits the parties sett]- 
ed their disputes, with the result that the 
alienees executed three sale-deeds in fa- 
vour of the reversioners, and the lattér, 
instead of paying the prices in cash, mort- 
gaged the lands to their vendors. In 
respect of these sales, the collaterals of 
Beli and Tulsi and of Gulaha and Wazira 
have brought pre-emption suits, and the 
question for consideration is whether the 
transactions sought to be pre-empted are 
sales. Now, the learned Judge, from whose 
judgment these appeals have been preferred 
une ‘el. 10, Letters Patent, himself holds 
that i 

“there can be no manner of doubt that the 
transactionsļas evidenced by the registered sale-deeds 
were sales.” 

But he apparently modifies this view 
in the latter part of his judgment when 
he says 

“that the sales were effected in pursuance of a 
compromise based on the principle of give and 
take The reversioners gave up their claim as 
put forward in their plaints and the original 
veendees gave up the lands. As the reversioners 
had not got the purchase money to pay up atonce, 
they left the lands in mortgage with the vendees 
for that money. lf instead of executing salc-deeds 
the parties had executed a deed of compromise 
embodying the sale terms, a decree would have 
followed on that compromise and that would uot 
have given rise to a claim for pre-emption.” 

For the reasons set out above, the 
learned Judge apparently found thatthe 
transactions cannot be deemed to be sales 
within the meaning of the pre-emption law. 
It may be that, ifthe transfers had taken 
place in pursuance of decrees of the Court, 
they would not have been subject to the 
right of pre-emption; but the fact remains 
that nothing of this kind was done and 
the sale-deeds were executed by the 
alienees in favour of the reversioners. 
There is no reason for holding that the 
transactions were other than those of 
sales. Nor am I prepared to endorse the 
conclusion that the consideration for each 
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of the sales was something more than the 
price mentioned in the deed. It is true 
that the desire to put anend to the litiga- 
tion was the motive for entering into the 
transactions, but it does not alter 
the fact that each plot of land was sold 
for a definite sum of money mentioned 
in the sale-deed. 

For the aforesaid reasons, I would ac- 
cept the appeal and setting aside the 
judgment of the Single Bench, restore that 
of the District Judge. The contesting de- 
fendants must pay the costs incurred by 
the plaintiff in the High Court. The plaint- 
if must pay the price within thirty days 
from this date. In the event of default, the 
suit shall stand dismissed with costs. 

Broadway, J.—I agree. 


D. Appeal accepted, 
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LAHORE HIGH COURT 
Criminal Revision Petition No.155 |, 
of 1933 
April 7, 1933 
Trex CHAND, J. 
JOTY PARSHAD —Accussp— 
PETITIONER 
VETSUS 
AMBA PARSHA D—ComPrAInant— 
OPPOSITE PARTY 

Government of India Act, 1915, (5 & 6 Geo. V, c. 61), 
s, 6893— Bill introduced with Governcr-General’s sanction 
—Amendments made by Select Committee—Fresh 
sanction, if required, for their adoption—Criminal 
Procedure Code (Act V of 1898), s. 257—Witness 
summoned to cause vexation and delay—Magistrate, if 
can allow the application. 

Where a Bill was introduced in the Legislature 
with the sanction of the Governor-General, but 
in the Select Committee, several material amendments 
were made : 

Held, that the sanction of the Governor-General 
was not required again before these amendments 
could be discussed and adopted. 

Where the witness is obviously summoned witha 
view to cause vexationand delay in the disposal of 
the case, the Magistrate. exercises his discretion wisely 
and properly in rejecting the application. 

Mr. Hukam Chand Bhasin, for the 
Petitioner. 
=Judgment.—I have heard Mr. Hukam 
Chand Bhasin in support of the petition but 
can find no ground for interference with 
the order of the learned District Magistrate 
refusing to summon the Secretary of the 
Legislative Assembly as a witness in the 
case. It is admiited before me that the 
Bill was introduced in the legislature with 
the sanction of the Governor-General, but 
it is urged that in the Select Oommittee 
several material amendments were made, 
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and that the sanction ‘of the Governor-- 
General should have been obtained dnce 
again before these amendments. could be 
discussed and adopted. 
this startling proposition. is cited, and I have 
no doubt that it is without any force 
whatever. The witness was obviously sum- 
moned witha view bo cause vexation and 
delay in the disposal of the case, and the. 
learned Magistrate exercised his discretion 


very wisely and properly in rejecting the 


application. 


I dismiss the petition. The records shall 


be transmitted to the District Magistrate 
forthwith for decision of the case on the 
merits. 

D. Petition dismissed. 





CALCUTTA HIGH COURT 
Civil Appeal No, 1868 of 1931 
; June 6, 1934 
HENDERSON, J. 
(KHONDAKAR) KASEMALI~Derenpant 
- -- APPELLANT 
VETSUS eo i 4 
HRIDAY NATH MANDAL AND OTHERS -—- 
PLaInTtIFFs—RESFONDENTS 

Bengal Tenancy Act (VIII of 1885), Seh, III, Art. 3 
—Applicability of. 

Schedule IL, Art, 3, Bengal Tenancy Act, only 
applies when the person effecting the dispcssession 
is the landlord of the plaintiff. Where there is no 
relationship oflandlord and tenant between the 
defendant and the plaintiff, the general law of 
limitation. applies. Krishnchandra v. Satish, 
Chandra (1) and Haran Chandra v. Madan Barat 
(2), relied on. | 

C. A. from appéllate decree of the Addi- 
ae Sub-Judge, Jessore, dated March 14, 
1931. ; 

Mr. Nausher Ali, for the Appellant. 

Mr. Nagendra Kumar Dutt, for the Res- 
pondents. 

Judgment.—This appeal which is by 
defendant No. 1, raises a question of limita- 
tion. The facts upon which it has to be 
determined are as follows: A certain 
holding. belonged to one Nitai; eight annas 
share passed to his son Rasik and then to 
Rasik’s widow Kali Dasi; Kali Dasi granted: 
a lease to the plaintiff, who had a lease of 
the other eight annas from one Panchanon. 
The plaintiff sold his interest to Sukumari, 
wife of Panchanon, and on the same day 
took asub-lease from her. The appellant 
purchased the interest of Kali Dasi in 
execution of a decree and entered into 
possession of half the holding. The plain- 
tiff instituted the present suit for a 
declaration of his title and recovery of 
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possessidi. Among other defences the 
appellant pleaded that the suit is barred 
by limitation, as Art. 3, Sch. III, Bengal 
Tenancy Act, applies. This contention 
prevailed in the first Court with the result 
that the suit was dismissed. The plaintiff 
then appealed and the learned Subordi- 
nate Judge has held that the special rule 
of limitation does not apply. Defendant 
No, 1 hasnow appealed to this Court and 
contends that the decision of the learned 
Munsif should be restored. 

Two arguments have been advanced on 
behalf of the appellant : (1) that as Suku- 
mari was not recognized by Kali Dasi, 
the plaintiff is a tenant of the appellant; 
(2) that in any event the special rule of 
limitation applies. The first point has no 
basis in the record and was not taken 
in the lower Courts. What evidence there 
is suggests that the transfer was recog- 
nized. It has been proved that the plaintiff 
paid rent to Sukumari afler the 
transfer. There was no suggestion even 
that he continued to doso to Kali Dasi. 
If the appellant had really wanted to make 
a case that the transfer was not recognized, 
he should have specifically raised it. It 
is not the sort of point that can be taken 
for the first time in second appeal. 


On the second point it was argued that 
so long as the person dispossessed is- a 


raiyat, or under-raiyat and the per- 
son effecting the dispossession is anybody 
appearing in the chain of landlords, then 
the special rule will apply. “This process 
would clearly have to stop somewhere; 
otherwise the Secretary cf State, after dis- 
possessing an under-raiyat in a revenue 
paying estate, could always plead this 
special rule of limitation. Mr. Nausher 
Ali suggested that the process should 
stop with the immediate landlord of a 
raiyat, But there is no logical reason 
for stopping it anywhere. I have ‘no 
doubt that the article only applies when the 
person effecting the dispossession is the 
landlord of the plaintiff. This view is 
supported by the decision reported in 
Krishnachandra v. Satish Chandra (1) 
and Haran Chandra v. Madan Barai (2). 
In the present case there is no relationship of 
landlord and tenant between the appellant 
and the plaintiff. I therefore hold that the 
general law of limitation applies. 


i Ind. Cas. 365; A IR 1916 Cal, 883; 20 0 W 


ió, 
(2) 61 Ind, Oas, 899; A I R 1921 Oal. 249; 25 O W 
N 102, 
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The result is that the appeal fails and 
is dismissed with costs. 


D. Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1206 of 1931 
December 13, 1933 
Tex CHAND AND AGIA HAIDAR, JJ, 
Musammat JAIN MATI—P tarntirr— 
APPELLANT 
Versus 
NANU RAM — Derenpant— 
RESPONDENT 
Deed —Construction—Defendant executing ruqqa in 
favour of plaintiff for amount advanced—Plaintiff 
executing document asto mode of payment—Both 
must be read together as forming one whole. 
Where the defendant executed a rugga in favour 
of the plaintiff for asum of money which had been 


‘deposited by the plaintiff with the defendant and at 


the same time plaintiff executed another document 
in favour of the defendant, prescribing the mode of 
payment by the defendant to the plaintiff of the 
amount advanced to him: 

Held, that the rugga was governed by the other 
document and that both the documents should be 
read together as forming one whole. Annamalai 
Chetty v. Velayudea Nadar (1), relied on. 


S.C. A. from the decree of the District 
Judge, Karna], dated March 31, 193). 

Mr. Shamair Chand, for the Appellant. 

Mr. Fakir Chand, for the Respondent. 

Agha Haidar, J.—Thisis a plaintiff's 
appeal arising out of a suit for the re- 
covery of a sum of Rs. 2,177, principal 
and interest, The trial Court decreed the suit 
to the extent of Rs. 130 only. The plaintiff 
went up in appeal and the learned Judge 
of the lower Appellate Court affirmed the 
decree of the trial Court. The plaintiff 
has preferred a second appeal to this 
Court against the decree of the District 
Judge. 

On March 1, 1928, the defendant exe- 
cuted a rugga Ex. P-1, in favour of the 
plaintiff for a sum of Rs, 2,000 which had 
been deposited by the plaintiff with the 
defendant bearing interest at the rate of 
eight annas per cent. per mensem. At 
the same time another document, Ex. D-] 
has been found to have been executed 
by the plaintiff in favour of the defend- 
ant, prescribing the mode of payment by 
the defendant to the plaintiff of the amount 
advanced to him. According to this 
document, the amount deposited was to 
be repaid by annual instalments of 


Rs. 130 (Rs. 120 interest plus Rs. 10 
principal) beginning from March | 
1929, and the balance of Rs. 2,030 


was to be paid on March 1, 1938, 
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“On August 23, 1929, the plaintiff instituted 
the present suit for the recovery of 
Rs; 2,177 alleging that the defendant had 
not paid the Ist instalment which fell due 
on March J, 1929, and that she was entitled 
to obiaina decree for the full amcunt, 
which she had advanced, with interest. 
The defendant relied upon the terms 
Ex. D-1 and pleaded that -he had paid a 
sum of Rs. 180 as the first instalment. 
He further urged that the suit was pre- 
mature and did not lie in viewof the 
conditions contained in ihe said document. 
Both the Courts below have recorded con- 
current findings that the defendant has 
not paid the sum of Rs. 130 due under 
the first instalment, and, as already stated, 
have granted the plaintiff a decree for 
that amount. They have further held 
that the plaintiff's suit, in view of the 
terms of Ex. D-1, was premature and 
could not therefore, be maintained. 

Mr. Shamair Chand, on behalf of the 
appellant, expressed his inability to 
challenge the finding as regards the 
execution of Ex. D-1, by the plaintiff. 
He has, however, urged that the document, 
Ex. P-1, was a promissory note and, there- 
fore, the plaintiff was entitled, on the 
basis of that pro-note, to bring the present 
action. Thé fact, however, remains that 
the ‘document, Ex, D-1, is proved to have 
been. executed’ contemporaneously by the 
plaintiff with Ex.-P-1 and forms part of 
one and the same transaction. It is 
Glear, therefore, that the effect of these 
two transactions is that the terms of 
Ex. P-1, would be controlled by Ex. D-1, 
as between the parties tothe transaction. 
Exhibits P-l and D-1 must te deemed to 
be partsof one and the same contract and 
Ex. P-1 would be controlled by the stipula- 
tions contained in the document, Ex. D-1, 
at any ‘rate so far as the partiesto the 
transaction are concerned. If any authority 
were needed for this proposition the case 
of Annamalai Chetty x. Velayuda Nadar 
(1) may be referred to. Therefore, the 
amount remaining due would be repayable 
to the plaintiff according to the terms of 


. D-1. 
oe Shamair Chand has asked the 
for the five 


urt to grant him a decree 
ee which have already accrued 
due up to this date. Mr. Fakir Chand 
on behalf of the respondent has expressed 
his willingness to pay the amount of the 
instalments which have already fallen 
ue. The last of the instalments so far 
(1) 32 Ind. Cas. 869; 39 M129 (F B). 
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due, according to the terms contained in 
Ex. D-1, became payable on March 1, 1933, 
The result, therefore, is that the . total 
amount due to the plaintiff under the 
instalments, which have accrued due up 
to date, comes to Rs. 650 and the plaintiff 
is entitled to recover the same from the 
defendant. ` 

‘I would, therefore, allow this appeal to 
this extent that I grant a decree for 
Rs. 650 in favour of the plaintiff-appellant 
against the defendant respondent. In view 
of all the circumstances of the case I 
direct the parties to bear their own costs 


throughout. 
Tek Chand, J.—I agree. 
N. Appeal partly allowed. 





LAHORE HIGH COURT 
Oivil Reference No, 27 of 1932 . 
February 27, 1933 
DaALIP SINGH, J. 
MUHAMMAD AFZAL AND ANOTHER 
—— PETITIONERS 
; VETSUS ` 
ABDUL HAKIM AND OTAERS— 
OPPOSITE PARTIES m 
Guardians and Wards Act (VIII of 1890), s. 14 (2) 


Minors’ residence not determinable—The matter 
should be heard by the Court where they have 
property, 


- Where it ‘cannot be found out where the minor 
ordinarily resided when both the parties claim 
that they resided with them, the matter should be 
heard by the Court where the minors have 


property, b 

O. Ref. from a decision of the Senior Sub- 
Judge, Lyallpur, dated July 29; 1932. 
Mr. S. C. Manchanda, for the Peti- 
tioner. : 

Mr. Chiranjiva Lal Aggarwal, for the 
Respondents. , 

Order.—After hearing Counsel for the 
parties I consider that the matter should 
be heard by the Sialkot Court where it 
is alleged the minors have property. 
Where the minors ordinarily resided 
cannot be found out as both parties claim 
that ihe minors resided with them, All 
proceedings are transferred accordingly’ 
to Sialkot. 


D, Order accordingly. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 207 of 1927 
August 11, 1923 
MUKERBJI AND S. K. Quose, JJ. 
SHLIVAPRASAD SINGH— DEFENDANT 
— APPELLANT 


VETSUS 


 PRAYAGKUMARI DEBEE AND OTHERS 


—P LAINTIFP3 —ReSPONDENTS. 

Will-Executor de son tort—Liability for general 
accounts—Possession if necessarily of a wrong-doer 
~——Debt carrying interest—Eaxecutor de son tort 
realising debt, tt liable for interest—Appropriation— 
Rule, if applies to fiduciary relation— Live-stocl not 
delivered—No explanation for non-delivery—Feeding 
charges, if entitled to — Executor de son tort, if 
entitled to deductions for income-tax—Executor— 
Release or compounding of debts—Fcr being excused 
he must prove that he acted honestly and reasonably 
—Practice—Hvidence—Party, if can refrain from 
producing evidence—Adverse infrence—Hvidence Act 
(I of 1872), s. 114— Withholding evidence by tortious 
acts—Presumption in India—Maxim — Presumption 
against spoliater-—-Conversion—Value at the date of 
conversion, if recoverable—Defendant asserting non-ex- 
istence of articles—Platntiff, if should ask for delivery 
—Specific delivery, if mustle orderee—Ciril Procedure 
Code (Act V of 1908), O. XX, r. 10, O. KAI, r. 3), 
ss. 34, 151—Decree under O. XX, r. 10—Decree-holder, 
af can enforce money part before applying for delivery 
—Non-delivery of specific movables—Damages, if can 
be, assessed 
tention of debt—Intercst—Allowing interest till decree 
and then to allow interest on amcunt decreed is 
justified—Supplemental order for shortening litigation 
--Transfer of Property Act (IV of 1682), ss. 2 (d) and 
36-—Apportion of rent collected by successor of im- 
partible estate between him and heir of last holder— 
S. 36, if applies—Interest—Cessation of — Creditor 
puttin] payment beyond the power of debtor —-Interest, 
tf ceases Appointment of Receiver, tf makes interest. 
cease—Award of interest as aamages —Administration 
—Suit for—Nature of-- Bond, if a movable prop- 
erty. 
`- The executor de son tort is not liable for a general 
account unless he has received everything. But 
from the moment he is a wrong-doer he has no right 
to retain the property and the beneficiaries are 
entitled tothe property asit wason that date, 


- irrespective of what may have happened to it there- 


LAN 


pad 


m 


¢ 


~ 


afterand whether its loss, if any, was due to his 
neligence or not, Coote v. Whittington (5), relied 
on. |p. 485, col. 2.] 

An executor de son tort is not for that reason 
only tobe regarded asa person who is necessarily 
awrong-doer, nor is his possession necessarily 
wrongful at its inception. His intentions, in respect 
of the acts attributed to him, must be taken into 
account to determine when the conversion took place 
andas on what date liability is to be fastened on 
him. [p. 486, col. 2.] 

Where the debt itself carried interest and the 
executor de son tort did in connection with the debt 
that which in fact orin law amounted to its realiza- 
tion ; 

Held, that the executor deson tort was liable for 
interest whether actually realised or not, [p. 498, col. 


‘ifthe debtor makes no appropriation to particular 


items, the creditor has the right of ad ahi 
If no express appropriation be made by either the 
debtor or the creditor, it may be implied or presumed 
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that payments to and drawings against a running 
account are to be attributed to the earliest items on 
the opposite side of the account. But as between 
trustees and their beneficiaries and as to every 
person in a fiduciary character, the rule is modified, 
and so long asthe trustee has money standing to 
his account, drawing, by him will be attributed to 
his own money, the trust "money being intact. An 
executor de son tori has no right to remit any part 
of the amountthat was legitimately duc to the 
beneficiary and give preference to that extent 
towards satisfaction of his own dues. Clayton's case 
8), Pennell v. Deffell (49), In re Stenning, Wood 
v. Stenning (50) and In re Hallet’s Estate; Knaichbull 
v. Hallet (51), relied on. [p. 499, col. 1] 

If a rightful executor or administrator brings an 
action of trover or trespass against the executor de 
son tort, the latter may give in evidence in mitiga- 
tion of damages, payments made by him in the 
rightful course of administration. Where, however, 
the live-stock has ,not been delivered and for the 
non-delivery of which no explanation has been 
offered, the executor de son tort from the moment of 
conversion, becomes a wrong-doer, and the owner 
would be entitled tothe full value of the animal in 


trover, without any deduction for the feeding, 
Warmer v. Biggs (52), relied on. [p. 499, col. 2; p, 
500, col. 1.] 


An executor de son tort is entitled to get a deduc- 
tion of income-tax, etc., “which may have been paid 
by him onaccount of sums,” meaning sums which 
fell due during . the last holder's life-time, and 
might have been realized by him. He can 
ae that the tax was rightly assessed. Íp. £03, 
col. 

Adverse inference from non-production of evi- 
dence is one of the strongest presumptions known to 
law,and the law allows it against the party who, 
by his tortious acts, withholds the evidence by which 
the nature of. his case would be manifested. That 
presumptionis applied in India, Sooriah Row v. 
Cotaghery Boochiah (15), applied. [p. 488, col. 1.] _ 

It isopen to a litigant to refrain from producing 
any evidence, not forming part of his case, that he 
considers irrelevant; if the other litigant is dis- 
satisfied, it is for him to, apply for its production and 
inspection as evidence in the caure if he thinks 
proper ; if this isnot done, the Court is not entitled 
at hie suggestion to draw an adverse inference, and 
the presumption will not arise when there is 
sufficient explanation. Bilas Kunwar v, Desraj 
Ranjit Singh (13) and Durga Kunwar v. Mathura 
Kunwar (14, referred to. |p. 487, col 2.] 

The rigour of the maxim “omnia proesumuntur 
contra spoliatorem’ has to be reasonably softened 
upon the facts and circumstances cf each particular 
ease. |p. 488, col. 2.] “< 

In a case where conversion is proved, the value 

recoverable should be the value at the date of the 
conversion ifthe articles will not be delivered. [p. 
460, col. 1] 
. Where the defendart asserts that the articles are 
not in his possession, or not in existence, and it is 
not possible for the plaintiff to prove that the defen- 
dant's assertion is untrue, the Court would not be 
bound to passa decree for the articles in the first 
instance and in the alternative only for their 
value, [p. 492, col, 2.] 


The allowing of interest up to date of decree and 
compounding it with the principalon the date of the 
decree and allowing of interest thereon atthe Court 
rate, is justified bys. 34, Civil Procedure Code. 
It is a matter of discretion in the case of a mere 
detention of a debt, where there is no contract, 
express or implied, [to pay interest or no statute or 
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mercantile usage allowing it, interest, if it cannot be 
awarded as interest, may be awarded by way of 
damages, The creditor cannot, as of right, ask for 
the contract rate of interest for the period pending 
the suit, though Courts have always held that that 
rate should be adhered to unless it would be in- 
equitable to doso. Where thereis no contract 
implied or express to pay interest, and interest has 
been allowed ante liteand pendente lite at such rate, 
asthe Oourt thought fair, there is no pointin com- 
pounding the principal and the interest due 
up to the date of the decree, and making 
interest to run on the aggregate sum at that rate. 
Section 34 of the Civil Procedure Code or its 
principle was never intended to be used as a 
means for providing for compounding interest 
but to relieve the debtor of a hard rate of interest. 
Sophia Orde v. Alexander Skinner (74), Panna Lal 
v. Nihal Chand (15), Jodoonath Roy v. Dwarkanath 
Chatterjee (76) and Umes Chunder Stircar v, Zahur 
Fatima(77), relied ou. [p. 505, co], 2; p. 506, col. 1.) 

When adecreais in the form contemplated by 
O, XX, r. 10, Civil Procedure Code, and there is no 
question of deterioration in value of the articles 
decreed to be recovered, the decree-holder is not 
entitled to execute the money part of the decree 
before applying for delivery of the articles. It is in 
the election of the defendant whether he would 
deliver the chattels or pay the assessed value on 
them. Bal Mukanda Bisseswar Lal v. B.N. Ry. Co, 
Ltd, (21) and Manavikraman v. Moyan Kutti (29), 
relied on. |p 490, col. 1.) 

A decree for delivery of a specific movable need 
not necessarily, in all cases, be in thealternative 
form. Anenquiry asto damages in cases of this 
kind may more profitably be started by the Court 
in execution and such damages are not necessarily to 
be assessed on the footing of wilful neglect or 
devastavit. [p. 501, col. 1.) 

The Oivil Procedure Code has reserved to 
every Court, under s. 151 to make a sup- 
plemental decree or such orders as should be 
made ex dibito justitae, and every Court should have 
in view the shortening? of litigation preventing 
duplication of proceedings, and saving the parties 
from harassment and expense, And delay, by itself, 
is not sufficient to deprive a party of his remedies, 
if such delay does not amount to waiver, acquies- 
cence or abandonment of his claim or has not created 
a corresponding right in his opponent on extinguish- 
ment of his own. Having regard to s. 2 (d), s, 36, 
Transfer of Property Act does not apply toa case 
of apportionment of rents, collected by the successor 
to an impartible estate as between him and the heir 
of the Jast holder. Buts. 36, Transfer of Property 
Act embodies a rule of equity and that principle 
should be applied even though the section in its 
terms be not applicable. In any case, the much 
higher doctrine of equity, which is the foundation of 
Lord Hardwicke’s dictum in Paget v. Gee, (1753) 
Amb 198 (44) should be applied toa case, which is not 
between persons standing in the relation of lessor 
and lessee or persons who are bound by covenants 
relating topayment of rent at stated intervals. 
Section 2, cl. (d), Transfer of Property Act does not 
except the application of this doctrine. [p. 509, 
col. 2; p. $97, col. 1.) o, 

The object ofan administration suitisto have 
the estate administered under a decree of the Court. 
In such asuit the whole administration and settle- 
ment of the estate are assumed by the Court; the 
suit iu its essence is one for an account and for 
application of the estate of the deceased for the 
satisfaction of the dues of all the creditors and 
for the benefit of all others who are entitled, and the 
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Oourt marshals the assets and makes such adecree, 
[p. 484, cols, L & 2.] l 

A suit for tbe recovery of an impartible estate 
and other properties, which the plaintif alleges the 
defendant is in wrongful possession ofis not an 
administrative suit although accounts may have to 
be ordered against the defendant on the basis of the 
liability of an executor de son tort. [p, 484, col. 2.] 

A bond, as a physical object, is movable property, 
Lp. 500, col. 2.] 

C. A. from theoriginal decree of the Sub- 
Judge, 24-Parganas, dated May 7, 1327. 

Messrs. A. N. Chaudhuri, S. K. Gupta, 
Shantimay Majumdar and Ambikacharan 
Mallik, for the Appellant. 

Messrs. P. R. Das, Nagendra Nath Basu 
and Jt. C. Ghose, for the Respondents. 


Sort History. 

Judgment.—Durgaprasad Singh succeed- 
ed to.the gadi of the Jharia raj in 1899, on 
the death of his elder brother Raja 
Joymangal Singh, The family is governed 
bythe Mitakshara School of Hindu Law. 
By custom the raj is impartible, and succes- 
sion to it is governed by the rule of lineal 
primogeniture. [Raja Durgaprasad died on 
March 7,1916 (<Falgun 21, 1322 B. &:), 
leaving three widows, Ranee Prayaga- 
kumari, Ranee Subhadrakumari and Ranee 
Hemkumari, but no’ issue. The three 
Itanees . were the plaintiffs in this suit; and 
one of them, namely, Ranee Subhadra- 
kumari having died since the suit was 
commenced, the other two are now on the 
record as plaintiffs, in their own rights and 
also as her heirs and legal representatives. 
Raja Durgaprasad had, on August 27, 1915, 
made a will, purporting to dispose of some 
of the properties in dispute; but no detailed 
reference to its particulars are necessary 
because although its genuineness is beyond 


question, the parties have not, at any. stage: 


of this litigation, sought to establish any 
right under the will but have all along 
pressed iheir respective claims on the basis 
of intestacy. In 1912, Raja Durgaprasad 
had made certain mokarrart grants for 
life in favour of his wives, the Rances. By 
the will, he bequeathed to thema ten 
annas share of the jewellery and the cash 
that would be left by him at his death, 
and declared that iho remaining six 
annas share thereof should form part of his 
zamindari, and he further provided that 
whoever should get the camindari on his 


death, would be bound to pay to each of his - 


wives maintenance at the rate of Rs. 3,600 
per year. The allowance was to be payable 
in monthly instalments of Rs. 300 carry- 
ing interest at the rate of one per cent. per 
mensem in case of default, and such was to 


ea, 
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form acharge on the estate. On the death 
of Raja Durgaprasad and within a few 
hours thereafter, Shivaprasad Singh, the 
defendant in this suit, was treated by the 
officers of the raj as the next rightful 
successor, and hisname being entered in 
the rokar of the estate, accounts began to be 
kept in his name. Shortly afterwards, 
disputes arose between him and the widows. 
On August 5, 1916, three bantannamas were 
executed, one by each of the widows, 
whereby, for a consideration stated therein, 
they purported to acknowledge Shivaprasad 
Singh as the rightful successor of the late 
Raja and relinquished their claim as the 
heirs of their husband to all properties left 
by him. On the same day Shivaprasad 
Singh executed three khorposh deeds, one in 
favour of each of the three Ranees, wherein 
Rs. 300 a month was fixed as allowance for 
her maintenance and a charge for the amount 


“on one-third of the raj was created. On 


April 13,1917, each of the three Ranees 
purported to execute an ammukhtearnama 
conferring power-of-attorney upon Shiva- 
prasad Singh. 


On March 6, 1919, the present suit was 
commenced by the three Ranees as plaintiffs 
against Shivaprasad Singh as defendant. 
Shivaprasad Singh’s claim to the succes- 
sion was denied; it was alleged that the 
bantannamas were taken by practising 
fraud and undue influence, and that the 
ammutkhtearnamas were also 
obtained; and it was asserted that the three 
Ranees, as heirs of their husband, were 
entitled to succeed tothe raj and all other 
properties left by him. In respect of the 
raj, it was also asserted, in the alternative, 
that if the three widows together were not 
entitled to it, at least the senior widow was 
so entitled. And a decree substantially 
in the nature of a decree for declaration of 
the plaintiffs’ title, as heirs to their deceased 
husband, and for recovery of possession of 
the estate and effects left by him, which, it 
was alleged, the defendant had wrongfully 
and fraudulently taken possession of, was 
asked for. 


The suit was, in the first instance, tried by 
the Subordinate Judge, Mr.N. K. Bose, 
whose judgment bears the date, November 
3,1921. From this decision two appeals 


_ were preferred, one (F. A. No. 194 of 1921) 


on behalf of the plaintiffs and the other 
(F. A. No. 51 of 1922) on behalf of the 
defendant. These appeals were dealt with 
by this Court (Chatterjee and Panton, JJ.) 
by a judgment, Prayag Kumari Debi v. 


154—61 & 62 


SHIVAPRASAD SINGH V. PRAYAGKUMARI DEBEE 


similarly 


481 


Siva Prasad Singh (1). By this judgment 
a part of the decision of the trial Court was 
affirmed and another part was set aside, 
while aninquiry was directed with regard 
to certain matters which had either been 
left undecided or which needed further 
investigation. The result of the appeals in 
this Court, barring certain minor matters 
of an interlocutory nature, was Summarized 
in its judgment in nine clauses (i) to (tx), of 
the portion containing its decretal order, 
cl. (v) containing four sub-cls. (a) to (d). From 
the decision of the High Court, passed in the 
aforesaid appeals, both parties appealed 
to His Majesty in Council; P. O. 
Appeals Nos, 71 and 72 of 1925 were prefer- 
red by the defendant, and P. OC. 
Appeal No. 79 of 1925 by the plaintiffs, 
These three appeals together with two 
others in which the defendant was the 
appellant, namely P. C. Appeals Nos, 
2 and 3 of 1923 which arose out of certain 
interlocutory matters but of which the 
particulars are no longer material, have 
all been disposed of by a judgment of the 
Judicial Committee, delivered on April 7, 
1932, Shiba Prasad Singh v. Prayag Kumari 
Debi (2). By this judgment, their Lordships 
have ordered that the appeals preferred by 
the plaintiffs (No. 79 of 1925) and by the 
defendants (Nos. 71 and 72 of 1925) be 
allowed in part and that the decree of the 
High Court should be affirmed subject to 
certain directions and modifications. 
These directions and modifications have 
been enumerated in certain cls. (1) to (5), 
cl. (5) itself consisting of three sub-cls. (2) 
to (rii). Of these, cl. (5), sub-el. (tit), 
merely contains a general order to give 
effect to the declaration and directions 
contained in their Lordships’ judgment. 
In the meantime, the inquiry directed by 
the High Court as aforesaid, was held by 
Mr. M. N. Das, Subordinate Judge, who 
completed it by his decision dated May 7, 
1927. From the decree that was drawn up 
in accordance with this decision the defend- 
ant has preferred an appeal (£. A. No. 207 
of 1927) and the plaintiffs have preferred a 
cross-objection. 

Matters now outstanding.-—At the outset, 
it is necessary to have a clearidea as to how 
far the decision of the High Court, dated 
August 17, 1925, has been affected by the 


(1) 93 Ind, Cas. 385; AI R1926 Cal. 1;420L J 
28 


0. 

(2) 138 Ind. Oas. 861; A IR 1932 PO 216; 59LA 
331; 5301399; Ind. Rul. (1932) P O 263;63M L J 
196; 90 WNs9l; 360 W N 1046; 560 LJ 92; 
36 L W 266; (1232) M W N 923; (19382) A L J 919; 
13 P L T 659; 34 Bom, L R 1567 (P O). 
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decision of the Judicial Committee, referred 
to above; in other wordsitis necessary to 
have a correct appreciation of the matters 
that are now outstanding, on the combined 
effect of the High Court's and the Judicial 
Committee’s decisions. For this purpose, 
it would be convenient to recite here the 
plaintifis claim in the suit, as summa- 
rized in the judgment of the Judicial 
Committee, with reference to the two 
schedules to the plaint, Sch. ka and 
Sch. kha. It is as follows :— 
“(l) The impartible Raj...Seh.ka 1. 


(2) immovable properties which came into the hands 


oe nue Durgaprasad from his predecessors.. Seh, ka, 
o 77. 


(3) Immovable properties acquired by Raj 
Durgaprasad... Sch. kha,1 to 8. 4 y Raja 


À (4 ) J baba on the Raj estate... Sch. kha 
0 19, 


(5) Jewellery..... Sch, kha, 20 (1-23), 


(6) Furnishings and equipments of the pal 
vm Sch, Xha, 20 (21-83), ete. 6 palace, etc. 


(7) Cash and deposits in banks... Sch, kha, 21. 

(8) Besides the above the plaintifis claimed all 
other properties, both movable and immovable, left by 
the Raja, which might, on inquiry, be found to have 
come to the hands of the defendant.” 

 Ifthese items are taken and the direc- 
tion and modifications contained in the 
judgment of the Judicial Committee cls. 

(1) to (5) with sub-cls. (i) and (it) of the 

last-mentioned clause and the directions 

contained in the decretal order of the High 

Court cls. (2) to (ix) withsub-cls. (a) to (d) 

of cl. (v) are compared, the results as 

given below will follow: 

A.—Immovable properties— (1) to (4) and a 
part of (8) of the plaintiffs’ claim: 
[High Oourt’s decretal order, cl. (i)]. 

“(1) The impartible Raj....Sch. ka, 3." 
(2) Immovable properties which came into the 


hands of Raja Durgaprasad from his pred 
Sch, kha, 2 to 7." p predecessorg 


“(4) Improvements on the Raj estate..... Sch. kha 
9 to 19.” 


mean, 


The High Court had affirmed Mr. Bose's 
decision disallowing the plaintiffs’ claim. 
The Judicial Committee has affirmed the 
High Court's decision, 
ao Court’s decretal order, cls. (ii) and 
411) |. 

“(3) Immovabl i i 
Dulgapraced Ban aa iS ,geauired by Raja 

The High Court had affirmed Mr. Bose's 
TES allowing the plaintiffs’ claim and 

lrecting an inquiry into mesne properties. 
The Judicial Committee has ee 
High Court’s decision el. (1). 

[High Court’s decretal order, cl. (to) ]. 

Fart of (8). Any other immovable pro- 
perty left by Kaja Durgaprasad which 
might on inquiry be found to have come 
into the hands of the defendant. The High 
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Court had directed an inquiry and had 
orderelthat, if any such be found on in- 
quiry, the same together with mesne profits 
will go to the plaintiffs. This direction 
has been modified by the Judicial Oom- 
mittee as will be seen hereafter: cls. (2) 
and (5) (i). ; 
B.—Movable rproperties—(5) to (7) and the 
other part of (8) of the plaintifs claim: 

(High Court's decretal order, cls. (v), (d) 
and (vi), 

“(5)Jewelleries Sch kha, 20 ( oo of (8). 
Other jewelleries of Raja Durgaprasad which might 


on inquiry, be found to have come into the posses- 
sion of the defendant.” 


(5) had been decreed to the plaintiffs by 
Mr. Bose. TheHigh Court affirmed that 
decree but ordered that there should bea 
further and "proper inquiry as to their value. 
Asto part of (8) an inquiry was ordered 
by the High Court. The High Court's 
decision has been affirmed by the Judicial 
Committee. ; 

[High Court's decretal order, cls. (v), 
(d) and (v2) ]. 

“(8) Furnishings and equipments of the palace, ete. 
_... Sch. kha, 20 (21-83).”" 
“Part of (8). Other movables of Rajz Durgaprasad 


which might oninquiry be found to have come into 
the possession of the defendant.” 


Mr. Bose had awarded the greater part 
of the articles in (6) tothe plaintiffs, giving 
some to the defendants on the ground that 
“they would follow the estate.” The High 
Court affirmed this decres with some varia- 
tion. And the High Court also ordered an 
inquiry asto the partof (8). The Judicial 
Committee has overruled the view as to 
movables following the estate and ordered 
that all movables so found should go to 
the plaintiffs: el. (4). 

[High Court's decretal order, cl. (b) (v)]. 

(7) Oash—Rs. 48,249-3-9." 

This amount had been disallowed to the 
plaintifs by Mr. Bose. The High Court . 
reversed his decision. The Judicial Com- 
mittee has restored Mr. Bose’s decision with 
a direction as to how the amount was to 
be credited : cl. (3). 

[High Court's decretal order, cl. (v), (a) 
and (d) |. 

(7) Oash—Money in the bank.” l 

Mr. Bose allowed it to the plaintiffs. His 
decision was slightly varied by the High 
Court in plaintiffs’ favour as regards 
interest. The Judicial Gommittee has up- 
held the decision of the High Court. 

[High Courts decretal order, cl. (v), (c) 
and (d)}. 

“(7) Cash—Cash in the till, rents, royaltiea and 
moneys realized from Maharaja Manindrachandra 


Nandi. Part of (8): Such cash as would be found 
on inquiry.” i 
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_ Mr, Bose’s decision was silent as to these 
items, except as regards the cash in the 
till which was awarded by him to the 
plaintiffs. The High Court ordered an in- 
“quiry and gave directions as to how all 
these were to be decreed in plaintiffs’ 
favour. The Judicial Committee has up- 
held the decision of the High Court, 

| ; C.—~ Deductions. 

: [High Court’s decretal order, el. (v) (c)]. 
“The High Court allowed deduction of 
costs of realizations, income-tax, super-tax 
„and other public charges paid by the defen- 
dant, and also for payments made by the 
‘defendant on account of shop debts and 
other outstanding bills against Raja 
Durgaprasad, otherwise than for the estate 
and the: impartible estate or immovable 
properties incorporated therewith. The 
‘Judicial Committee has affirmed the High 
Court’s decision and has directed this 
‘Court to determine whether the defendant 
‘is also entitled to credit for payments re- 
‘ferred to in ground No. 30 of the defen- 
-dant’s petition (No. 75 of 1925) for leave to 
‘appeal to His Majesty in Council, except 
‘expenses incurred on account of funeral 
and sradh of Raja Durgaprasad [cl. (5) 


“Gi | 
“hime o> D.— Discovery. 

[High Court's decretal order, cl. (vii)]. 
- The High Court made an order for dis- 
‘Govery. This has been affirmed by the 
“Judicial Committee. 

“> 0" Maintenance. 

“ [High Court's decretal order, cl. (viit)]. 

- "The High Court left over the question of 
“maintenance for decision in a separate suit, 
but made an order that since its decision 
‘and till the final decision of the case in the 
Court below, the defendant should pay to 
each of the plaintiffs Rs. 300 a month, and 
further ordered that the defendant would 
get credit for such amounts against the 
amount which would be payable by him to 
‘the plaintiffs. 

- The Judicial Committee has ordered a 
determination of the claim as to mainten- 
ance if it is made (el. (5) (27)], 

.—Costs. 

[High Court's decretal order, el. (ix)]. 

This has been varied by the Judicial 
Committee. . < 

CONDUOT OF THE PARTIES SINOE THE DEATH 
oF RAJA DURGAPRASAD AND TILL TAE INSTITU- 
TION OF THE SUIT. 

Before dealing with the respective claims 
of the parties as involved in the various 
matters referred’ to above as outstanding, 

‘it is necessary that we should deal with 
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some of the arguments that have been 
addressed to usin order to establish some 
general principles, on the basis of which, 
it TT contended, such claims should be dealt 
with. 

Oue of these matters relates tothe con- 
duct of the plaintiffs and of the defendant 
since the death of Raja Durgaprasad and 
till the institution of the suit. Mr. Ohau- 
dhuri, appearing on behalf of the defendant, 
has asserted that on Raja Durgaprasad’s 
death the defendant bona file took posses- 
sion of the estate on the strength of his 
title on the ground of lineal primogeniture, 
that he did so openly and honestly and 
without the slightest intention to injure the 
just rights of the plaintiffs, and that it 
was in that spirit and with that attitude 
that he has acted ever since. He has also 
attempted to show that it was the plaintiffs 
who, from the very beginning, took up an 
unreasonable and obstructive attitude, and 
that though they subsequently came round 
and consented to a settlement which was 
duly effected and was also acted upon for a 
good long time, they eventually went back 
upon the settlement at the instigation 
of some of the self-seeking and in- 
triguing officers of the raj, who, to serve 
their own ends, got them to commence this 
suit. Mr. Das, on behalf of the plaintiffs 
has, on the other hand, endeavoured to 
make out that the defendant, with the help 
of people with whom he had entered into 
a diabolical conspiracy to deprive the 
plaintiffs of their just dues, lost no time 
in pouncing upon everything that he could 
get hold of on the death of the late Raja 
and has spared no pains or device, ever 
since, in thwarting the plaintiffs from ob- 
taining what legitimately belongs to them. 
He has repudiated all suggestions of bona 
fides on the part of the defendant and has 
tried to paint him as a wrong-doer of the 
worst type, who not only took what did 
not belong to him, but tried his utmost 
not to disclose what he had taken and also 
to unlawfully and fraudulently induce the 
real owners, the plaintiffs, to consent to 
his retaining the things he had thus ac- 
quired, and farther put every obstacle in 


‘the way of their seeking or obtaining 


relief from proper quarters. These argu- 
ments have been pressed on our attention 
with considerable force and insistence. 

The arguments can possibly be relevant 
from two points of law: one, for ths pur- 
pose of determining the footing upon 
which the rights and the liabilities of 
the parties are to be adjudged; and 
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the other, for the purpose of determin- 
ing the attitudeor what may technic- 
ally be said to ke the frame of mind of 
either of the parties, a matter which is 
pertinent to the question whether it 
may or may not legitimately give rise 
to any presumption in relation to some 
particular matter or some particular item 
of property, rights and liabilities in 
respect of which have got to be considered 
in this case. The former point of view 
has now lost all its importance by reason 
of the decision of this Court, dated 
August 17, 1925, in which it has been 
expressly and definitely held that the 
defendant is in the position of an executor 
de son tort and that his liability is to be 
adjudged on that footing. This conclusion 
has been assailed on behalf of either 


side directly, as well as _ indirectly, 
and some reference to this 
matter will be made bereafier. The other 


point of view is still of some importance; 
and therefore the respective contentions 
of the parties, as noted above, have got 
to be considered. [Their Lordships then 
considered the various contentions 
of the parties in detail, and proceeded.| 

We have dealt with these contentions 
in detail, only out of deference to the 
learned Counsel who have put them for- 
ward. We do not see, however, that, at 
the stage at which t e case has reached, 
anything materially turns on them, because 
this Court has, in its judgment of 
August 17, 1925, accepted the plaintiffs’ 
contention that if they had established 
their title to the self-acquisitions they are 
entitled to discovery on the ground that 
the defendant was an executor de son 
tort, and has made its decree generally 
and for discovery especially, on the footing 
of the liability of the defendant as an 
executor de son tort. The Judicial Com- 
mittee, not having disturbed this conclusion, 
must be regarded as having affirmed it. 
. Whatever decision we may have to come 
to on the various questions which arise 
for our determination now must be on 
that footing and no other. 

Nature of the present suit—The next 
question is, what is the true nature of 
the present suit. Mr, Das has strenu- 
ously contended that this is a suit in 
the nature of an administration action. 

“Administration” means the manage- 
ment of the estate of a deceased person 
who has left no executor. The object of an 
administration suit is to have the estate 
administered under a decree of the Court; 
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in such a suit the whole administration 
and settlement of the estate are assumed 
by the Court; the suit in its essence 18 
one for an account and for application of 
the estate of the deceased for the satis- 
faction of the dues of all the creditors 
and for the benefit of all others who are 
entitled, and the Court marshals the assets 
and makes such adecree: [see Shashi Bhu- 
shan Bose v. Manindra Chandra Nandy (8), 
Ramaswami Ayyar v. Rangaswami Ayyar 
(4)]. The administration consists, generally 
speaking, in the payment of the funeral 
expenses of the deceased, in the payment of 
debts and legacies and in the collection, 
realization, preservation and distribution 
of the assets. Forms of plaints in such 
suits are given in Sch. IJ, App. A, Forms 
Nos. 41 to 43. Order XX, r. 13, Civil Pro- 
cedure Code, provides that, in an admini- 
stration suit, the Court shall pass a 
preliminary decree, before passing the 
final decree, directing accounts to be 
taken and enquimnes to be made. Forms 
for preliminary decree are given in App. 
D, Forms Nos. 17 and 19, and forms for 
final decree are given in App. D, Forms 
Nos. 18 and 20. Neither the constitution of the 
suit nor any of the prayers resemble those 
vhich are to be found in a suit for admi- 
nistration, and, although a few of the direc- 
tions that have been given by this Oourt 
in its decision of August 17, 1925, as 
regards the enquiries to be made resemble 
those that are given in an administration 
suit, in their essence the directions are 
widely different. In para. 15 of the plaint, 
the plaintiffs have averred, (a) that the 
plaintiffs are the real heirs of their husband 
and they are entitled to recover the pro- 
perties left by him (6) that plaintiff No, 1 
or al any rate one amongst them is entitled 
to succeed to the impartible estate, and 
(c) that the defendant has no right or title 
to the properties left by .ihe plaintiffs’ 
husband, but has obtained wrongful pos- 
session of them by exercising fraud, 
misrepresentation and undue infiuence. The 
prayers in the plaint substantially are: 
“(Ka) declaration of title; (kha) recovery of posses- 
sion of the impartible estate; (ga) recovery of 
possession of the late Raja's self-acquisitions, mov- 
able and immovable ; (gha) declaration of title and 
recovery of possession of such properties as may be 
found on discovery made by the defendant; (uma) 
removal of the: defendant from his wrongful posses-“ 
sion; (cha) mesne profits; (chha), (ja) and (jka) 


(8) 38 Ind. Cas. 835; A I R 1918 Cal. 883; 44 O 
890; 24 O L J 448; 21 O WN 310, 

(4) 134 Ind. Cas, 1137; A IR 1981 Mad, 683; 55 
M 26; 34 L W 429; (193) M W N 916; Ind, Rul 
(1932) Mad. 1; 61 M L J 933, opi 
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declaration that the bantannamas, ammukhtearnamas 
and the High Court Original Side Decree in Suit 
No. 161 of 1917 are not binding. (ima) receiver, 
(ta) injunction and (tha) costs: (du) reserving a 
right to make special statements, in case any new 
facts came to the plaintifs’ knowledge; and (dha) 
such other or additional relief as the circumstances 
of the case may require,” ; l 

The High Court, in its judgment of 
August 17, 1925, described the suit as a 

“suit for recovery of possession of the Jharia Raj, 
an impartible estate, on declaration of the plaintiffs’ 
right by inheritance thereto”, 

The Judicial Committee, in dealing with 
a question of jurisdiction, which arose, has 
held : 

“As to jurisdiction, their Lordships are of 
opinion that the cause of action in respect of the 
rants, royalties and other items was the same as 
that in respect of the immovable properties, namely 
oes withholding of possession by the defen- 

ants,” 

A passage in their Lordships’ judgment 
has been relied upon by Mr. Das in which 
the word “accounts” is mentioned, but 
that passage obviously cannot be called by 
him in aid because it deals with the defend- 
ant’s case that on the taking of accounts he 
would be entitled to some deductions. 


Their Lordships have said: 

“Their Lordships will turn to the subsidiary 
questions raised by the defendant in regard to 
movables and to accounts.” 

There is, it is true, a passage in the 
judgment of the High Court, dated Au- 
gust 17, 1925, which may be read as sup- 


porting Mr. Das’s contention, and Mr. 
Das has relied on it. ‘he passage runs 
thus: 


“It is next contended that the defendant, even if 
liable as an executor de son tort to executors, 
administrators, creditors or legatees, are not liable 
to the plaintifs But au action for auministration 
which means that the legacies and debts have to 
be paid off may be brought by the next of kin 
(see Form No. 17, App. D, Civil Procedure Code’) 

There is, however, no express finding in 
the judgment that the present suit was 
of that nature. And even if there was 
any, we think itis no longer binding on 
us, having regard to the view which 
the Judicial Committee has taken. In 
another passage, in the same judgment, it 
was said : 

“But the suit is for recovery of the impartible 
estate as well as other properties, movable and 
immovable, of which the defendant is said to have 
been in wrongful possession, and there is only one 
cause of action, viz., the withholding of all those 
properties by the defendant, etc.” 


The suit, in our judgment, is a suit 
against the defendant for wrongful 
withholding of possession of immovable 
and movable properties, and is not in 
aya nature of an administration suit ab 
Bld, 
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Executor de son tori—~Date of conver- 
sion.--The next question is as regards the 
rights and liabilities of an executor de son 
tort. It has already been observed that 
the High Court has definitely held that 
the defendant when he came to be in 
possession on the death of Raja Darga- 
prasad Singh was in the position of an 
executor de son tort. Both the parties 
have attempted to have this conclusion 
revised, either directly or indirectly, and 
in one form or another, each to suit his or 
their respective contentions. But, as we 
have already said, the conclusion must be 
taken to have been affirmed by the Judicial 
Committee and we are not permitted to 
resile from it, even if we were inclined to 
take any different view. Mr. Chaudhuri 
has contended : (a) that an executor de son 
tort is liable inequity not for a general 
account but only for such assets as he has 
received and so far as it can be stated 
that he has received a particular asset ; (b) 
that he has no liability for devastavit unless 
negligence or wilful default has been 
specially pleaded and proved ; (e) that he 
is entitled to be absolved from liability 
unless negligence on his part has been 
established; and (d) that heis entitled to 
all costs reasonably incurred by him in 
due course of administration. For these 
contentions he has relied upon Coote v. 
Whittington (5), and has also referred to 
as, 303 and 304, Succession Act. So far 
as these contentions are concerned, the 
position taken up by Mr. Das is the fol- 
lowing: As regards contention (a) he 
has pointed out that the case of Coot: 
Whittington (5), upon which Mr, Chaudhuri 
has relied, itsslfi shows that the executor de 
is not liable for a general 
account unless he has received everything, 
and that in tha present case the defen- 
dant did, in fact, come and take posses- 
sion of ail that was left by Raja Durga- 
prasad. He admits the propositions 
enunciated in contentions (6) and (d). 
But as regards (c), he maintains that from 
the moment the defendant wasa wrong- 
doer he had ne right to retain the property 
and the plaintiffs were entitled to the 
property as it was on that date, irrespec- 
tive of what may have happened to it 
thereafter and whether its loss, if any, was 
due to ths defendant’s negligence or not. 
We are of opinion thas the view conten d2 1 
for by Mr. Das 15 correct, 

Mr. Chaudhuri has also urged that up 


(5) (1873) 16 By, 53t;42 L J Oh. 8t6; 21W R 
837; 29 L T 206, 
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to the time of demand and refusal, or 
roughly speaking the date of the suit, the 
defendant having come into possession with 
the will before him, which made him a 
co-sharer with the plaintiffs in respect of 
the movables which were undivided, he 
was in the position of a bailee or a trustee 
to the extent of the ten annas share of 
the Ranees therein, and that, if at all, he 
became an executor de son tort only on 
demand and refusal or roughly speaking 
at the date of the suit. To this argument 
Mr. Das's reply is two-fold : firstly, . that 
the question is concluded by the judgment 
which the High Court has already passed; 
and, secondly, that the defendant was a 
wrong-doer from the moment that he came 
into possession. Before dealing with the 
contention and the reply, it is necessarv 
to refer to an extreme contention which 
Mr. Das in one part of his argument put 
forward, namely, that an executor de son 
tort, being an executor of his own wrong, 
is nothing else than a wrong-doer; and 
as a person whois a wrong-deer cannot 
be allowed to take advantage of his own 
wrong, it is right to hold that, 

“an executor de son tort has all the liabilities 


though none of the privileges, that belong tothe 
eharacter of an executor.” 


Williams on Executors, Edn. 12, Vol. I, 
p. 161. The passage is referred to in 
Coote v. Whittington (5). If Mr. Das's argu- 
ment is that the possession of an executor 
de son tort must always be regarded as 
wrongful, we must say we are not prepared 
to uphold it; for, though an executor 
‘acting before probate is called an executor 
de son tort, the term must not be under- 
stood as meaning that he is a wrong-doer: 
[See Sykes v. Sykes (6)]. Moreover, as is 
said in Williams on Executors, 12th Edn,, 
158-159 ; 

“There are many acts which a stranger may 
perform without incurring the hazard of being 
involved in such an executorship; such as the 
locking up the goods for preservation, directing 
the funeral in a manner suitable to the estate which 
is left,and defraying the expenses of the funeral 
himself or out of the deceased’s effects, making an 
inventory of his property, feeding the cattle, 
repairing his houses or providing necessaries for 
his children ; for these are offices merely of kindness 
and charity.” 

The following extract from Walker and 
Elgood's Law of Executors, 4th Edn., 
pp. 336-338, will be to the point : 

“Jt has been said to be clear from all the cases 
that the elightest circumstance will make a man 


executor de son tort [per Alexander, L. O. B. in 
Rogers v. Frank (1) 


6) (1870)5O P 113; 39 L JOP179:92 L T 
(7) (1827) 1 T & J409 30 R R813, 
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It has not always been clear what amount 
or kind of possession is requisite to charge a man 
as executor de son tort. The cases cited above 
from Dyer goa long way and of the same character 


is Read's case (8), where it is laid down broadly ` 


that the using of the goods of a deceased by any ` 
one or the taking of them into his possession......is. ` 
a good administration to charge him an executor 


de sen tort On the other hand it has been denied 
by Vaughan B., that the bare possession of goods 


would not make a man executor of his own wrong - 


unless he undertook to do some acts which none 
but an executor could lawfully do; and a distinction 


may be taken between goods which are-in aman's - 


possession at the death of the deceased and goods 


which he subsequently takes into his possession, . 


Again if a person in possession of the goods ofa 
deceased makes out a prima facie legal title thereto - 


though he may not be able to complete his title | 


is not to be charged as executor de son tort. 


Then after referring to and quoting a deci- - 
sion of Sir Thomas Plumer, M. R., it is said: | 
The most recent, and the most luminous judg- ., 


ment on this question is to be found in Peters 
Leeder's case (9), where Lush, J., says : The definition, | 
implies a wrongful intermeddling with the assets, 
a dealing with them in such a way as denotes -a 


usurpation of the functions of an executor, an as- ` 


* 


sumption of authority which none but an executor - 


or administrator can lawfully exercise, It is obvious 
that itis not every intermeddling with the goods of 


the deceased which is wrongful. Acts which are. 


not destructive of the property, and which do not ” 


otherwise amount to a conversion of goods, are 
wrongful or not according to the intent. Milking 
the cows, feeding the horses, locking up the goods,’ 
doing repairs, and such like acts, if done as an 


’ 
+ 


assertion of dominion and act of ownership, would | 


be wrongful—if an act of necessity, or an office of . 
kindness and charity, would be meritorious. So the ; 


removing and holding possession of the goods. if 


done for the purpose of keeping them in safe - 
custody tilla lawful representative should appear, 7 
is rightful; if for the purpose of making sway with” 


them, is wrongful,” 


r 


$ 


The defendant, therefore, though he is: 


to be judged on the footing of an execu- ; 


tor de son tort, is not for 


+ 


that reason.. 


only to be regarded as a person who was ~ 
necessarily a wrong-doer, nor was his-pos-" 


session necessarily wrongful at its incep- 
tion. His intentions, in respect ofthe acts 


attributed to him must, in our judgment, ’ 
be taken into account to determine when’: 
the conversion took place, and as on what: 


date liability is to be fastened on him. 
So far as the merits of the contention 
put forward by Mr. Chaudhuri and its 


reply given by Mr. Das are concerned, we . 


think we must hold that the question as 
to the date as on which the defendant 


should be held liable is concluded by the ` 


decision of this Court already passed, for 
there are clear indications in that decision 


making him liable as on the death of Raja ' 
Durgaprasad. The question in the shape’ 
in which it has been raised now, was: 


(8) (1604) § Cob. Rep. 336. 
(9) (1878) 47 LJ QB 573, 


E 


* 


$ 
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never raised before, not at least with the 
amount of precision which the present 
contention involves; and even though it 
were res integra, we would have come to 
the same conclusion as this Court has 
previously done, in view of the fact that 
the conduct of the defendant, by which 
is meant that of himself and of his people, 
in relation to the cash and valuables, even 
as disclosed on the very next day after 
the death of Raja Durgaprasad, that is 
to say, on March 8, 1916, was ample proof 


of an intention from which conversion may. 


be legitimately inferred. Subsequent con- 
duct on the part of the defendant need 


not be referred to for this purpose; but 


if the defendant seeks to do so he gains 
nothing thereby.” (Their Lordships then 
discused the question of the suppression 
or withholding the documentary evidence 
and concluded that the hat khatas had 
been purposely suppressed cr done away 
with,: and the other documents had been 
deliberately withheld, and then proceeded:) 
PRESUMPTION FROM WITHHOLDING OF 
EVIDENCE AND NON-PHODUCTION OF 


l ARTICLES. $ 
As regards the non-production of evi-: 


dence, illus. (g), s. 114, Evidence Act, 
says that the Court may presume that 
evidence which could be and is not pro- 


duced would, if produced, be unfavour- 


able to the person who withholds it. The 
section does not,-in all cases, make it 
obligatory on the, Court to act on such a 
presumption, because a particular case may 
be such that notwithstanding that there 
is an intentional non-production, other 
circumstances may Le present upon which 
such intentional non-prodcction may be 
justifiable on some reasonable grounds or 
may be attributable to some justifiable 
cause. The illustration 
the Court shall also have regard to other 
facts in considering whether the maxim 
does or does not apply to any particular 
case. Butwhere no other cause is apparent 
or proved, the Court will be entitled to 
rely on such presumption. The Judicial 
Committee has, in several cases, strongly 
condemned the practice of parties to a 
suit withholding, from the Court, evidence 
which may throw light on the points for 
determination. In the case of 1917 Miru- 
gesam Pillai x. M. D. Gnana Sambandha 
Pandora Sannadhi (10), their Lordships 

(10) 39 Ind. Cas. 65¢; AlI R 19:7 PO6: 4414 


58; 40 M 402; 21 M LT.-28, 32 M LJ 389; 15A. 


LJ 281; IPL W457; 5 LW 759: 21 OWN 761; 
19 Bom. L Rabb; 20 L J set; (1017) M W N 487 
(POL. 
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have said that in such circumstances they 
felt free to conclude that if the evidence 
withheld did, in any manner, help the 
case of the party who were guilty of such 
non-production, they would have brought 
it before the Court: see also Lal Kunwar 
v. Chiranji Lal (11), and Ram Parkash 
Das v. Anand Das(i2). Their Lordships, 
however, have said that it is open to a 
litigant to refrain from producing any 
evidence, not forming part of his case, 
that he considers irrelevant; if the other 
litigant is dissatisfied it is for him to 
apply for its production and inspection as 
evidence in the cause if he thinks proper; 
if this is not done the Court is not 
entitled at his suggestion to draw an 
adverse inference, Bilas Kunwar v. Desraj 
Rajit Singh (13), and that the presumption 
will not arise when there is sufficient 
explanation, Durga Kunwar v. Mathura 
Kunwar 10 Ind. Cas, $63 (14). 
Apart from tbe withholding of the 
documentary evidence just dealt with, the 
plaintiffs have also complained that the 
defendant has not produced the articles 
themselves, excepting only a few, which 
they have claimed. The details with 
regard to this matter will be referred to 


hereafter; but it is a fact that many 
of them have not been produced. 
On behalf of the defendant several 


explanations, possibly three, have been 
given: one is that the articles were never 
called for, or in other words there was 
no order made for their production; an- 
other, that the time for produc- 
tion has not yet come, but that it is only 
when the decree, which it is said should 
be in the form provided for in O. XX, 
r. 10 of the Code, will be made and 
such decree will be executed that the 
defendant will have to produce the articles, 
if they are in existence, and that if he 
does not doso then he will be liable to pay 
their money-value, payment of which has 
been ordered, in the alternative, in the 
decree; and a third explanation is that 

(11) 5 Ind. Oas, 549; 32 A 104; 37 IA1; 140 W 
N 985; 11 OL J 172; 7M LT 57; (1910) M W N 
8; 12 Bom LR 244; 20M LJ 182 (P 0). 

(1) 33 Ind. Oas. 583; A IR 1916 P 0256; 43 I 
A 73; 43 O707; 200 WN 802; 14 AL J 621: 
(1916) 1 M W N 406; 31 ML J 1; i8Bom. L R 
490: 3 L W 558; 2: O L J 116; 20M L T 267 


(P 0). 
(13) 30 Ind. Oas. 299; ATR 1915 PO96;42 TA 


202: 37 A537; 19 O W N 1207; 29 M LJ 335; 2 L 
W 833: 18 ML T 248; 13 A Ld 991; 17 Bom. L 
R 1006:22 O L J 516; (1915) M W N 757 


P O). 
i (14) 19 Ind. Oas, 963; 15 OSW N 717; 10ML T 
216 (P O) 
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many of the more valuable articles have 
been taken away by relations and friends 
of the defendant, presumably as gifts or 
rewards. Of this third explanation there 
is no evidence, though it is not unlikely 
that it is true; and the other two are 
also goodso far as they go. The plaintiffs 
have also complained that not merely has 
the defendant refrained from producing 
some important and material documentary 
evidence but has committed spoliation, 
that is to say, suppressed or destroyed 
evidence which he ought to have produced 
and to which the plaintiffs were entitled 
and that in the circumstances there 
ee be strongest presumption against 

im. 

This presumption which the plaintiffs 
Beek to invoke in this case is one of the 
strongest presumptions known to law, and 
the law allows it against a party who, 
by his tortious acts, withholds the evi- 
dence by which the nature of his case 
would be manifested. This presumption 
was applied to India by the Privy Council 
so far as back as 1838, in the case of 
Sooriah Row v. Cotaghery Boochiah (15). 
In that case Lord Brougham in delivering 
the judgment observed : 


“And the Court below, we have no doubt, pro- 
ceeded upon this principle, that everything is to 
be presumed against a party keeping his adversary 
out of possession of the property, and out of 
possession of the evidence, and taking means to 
retain that evidence in his own custody ” 


In the leading case of Armory v. 
Delamirie (16), a jewel found by a chimney 
sweepers boy was presumed to be of the 
best description as against the jeweller 
who had received it from the boy and 
refused to return it. The principle has 
been applied in this country in several 
cases amongst which reference may here 
be made to one, namely, the case of 
Soondur Monee Chowdhrain v. Bhoobun 
Mohan Chowdhry (17), a case upon which 
the Court below has relied. That was a 
suit to recover possession of plundered 
property, and in which the question arose 
as to the amount of the property misap- 
propriated and it was ruled that unless 
the defendant produced the property and 
showed it not to be of the value stated 
by plaintiffs the strongest presumption 
should be made against him and the 
highest value assumed. This doctrine, 
commonly called omnia  proesumuntur 
contra spoliatorem or omnia proesumuntur 


(15) 2 MIA 113; 5 WR 127. 
(16) (1721) 1 Sm. L G 39314 
(17) 11 W R 536, 
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in odium spoliatorem, is a favourite one 
in law. This presumption against a spoliator 
has been carried to different extents in 
different cases, the cardinal basis of the 
principle being that no one shall be 
permitted to take advantage of his own 
wrong. ‚Bat it has also been said (Vide 
Best on Evidence, Edn. 11, s. 414): 

“However, salutary and in general equitable, the 
maxim ‘omnia proesumuntur contra spoliatorem 
must be acknowledged to be, it has been made 
the subject of very fair and legitimate doubt 
whether it has not occasionally been carried too 
far. “The mere non-production of written evidence, 
says Sir W, D. Evans, “which is in the power of 
a party, generally operates as a strong presumption 
against him, l conceive that has been sometimes 
carried too far, by being allowedto supersede the 
necessity of other evidence, instead of being 
regarded as merely matter of inference, in weighing 
the effect of evidence in its own nature applicable 
to the subject in dispute." So in Barker v. Ray 
(18), Lord Elden said:—‘Now, this Court has a 
peculiar jurisdiction in cases of spoliation * * * * 
The jurisdiction of the Court in matters of spoliation 
has gone a long way; indeed it has gone to such 
a length, that, if I did not think myself bound 
by authority and practice, I should have great 
difficulty in following them so far. To say that, 
if you once prove spoliation, you will take it for 
granted that the contents of the thing spoliated 
are what they have been alleged to be, may be in 
great many instances, going a great length.” | 

The rigour of the maxim, in cur opinion, 
has to be reasonably softened upon the 
facts and circumstances of each particular 
case. As observed by the Judicial Com- 
mittee in the case of Shah Makhan Lal 
v. Sri Krishna Singh (19): 

“Presumptions even in odium spoliatoris have 
known reasonable limits. They must not be con- 
jectures, nor grounded on data which the evidence 
itself shows to be inexact" 

And as their Lordships observed in an- 
other case, Tayammaul v. Seshachalla 
Nailer (20): l 

“If the factsare once ascertained, presumptions 
arising from conduct cannot establish a right which 
the facts themselves disprove" 


It is also to be borne in mind that 
where a wrongful withholding or tortious 
act is not proved, the presumption cannot 
apply: Vinayak v. Collector of Bombay 
(21). Mr. Chaudhuri has argued that the 
High Court in its previous judgment, in 
a manner, held that the spoliatoris maxim 
is inapplicable to the case because the 
High Court set aside Mr. Bose’s decision 
by which he had accepted the plaintiffs’ 
valuation without any inquiry as to value, 
and remanded the case for such an 


(18) (1826) 2 Russ 63. 

(19,12 Mi A 157; 2 Bom, LR 44: 11 W R19; 2 
Suther 19u; 2 Sar. 403 (P 0). 

(20) 10 M I A 429; 2 Sar. 139. 

(21) 26 B 339; 3 Bom. L R 910, 
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inquiry. We do not think this to te a 
correct appreciation of the judgment of the 
High Court. Mr. Bose had disposed of 
the question of value of the movables 
in these words: 

“The parties have not adduced any evidence 


before me as regards their price. 1 shall, there- 
ake accept the price of these items as given in the 
aint.” 


The High Court pointed out that there 
was an issue, viz., No. 13, on the ques- 
tion of value and that the proper pro- 
cedure was to be followed so that the 
values might be determined and that the 
question could not’ be disposed of in the 
way it was, because the values put on 
. the articles by the plaintiffs had been 
disputed by the defendant. We may also 
point out that the application of the 
presumption of odium spoliatoris is not 
so uncommon in this country as Mr. 
Chaudhuri has suggested in his argu- 
ment. Apart from the cases to which 
reference has already been made we 
may refer to two others. In the ‘case of Ar- 
deshir Dhanjibhai v Collector of Surat (22), 
it was.applied against the Government, 
because the Collector had destroyed a 
material document. In Anand Chandra 
v. Dhanrup Mal (23) it was applied in a 
case in which the plaintiff sued for 
recovery of certain jewellery which he 
had valued at a certain figure and gave 
evidence in support of the valuation, which 
was found unreliable by the trial Court 
but which nevertheless stood unrebutted; 
and the High Court, applying the presump- 
tion on the groundthatthe defendant did 
not produce tke jewellery and gave no 
evidence of its value, decreed the plaint- 
iffs claim. 

Onus of Proof.-Some argument has 
been addressed to us on the question of 
burden of proof. It is very curious that 
in the Oourt below the parties took some- 
what extreme views on this question: the 
plaintiffs going the length of claiming 
at least some items of property which 
they could only show as having belonged 
at one time or another to Raja Durga- 
prasad and resting content with relying 
entirely on the valuation stated by them 
in their statements of claim; and the 
defendant, on the other hand, sitting 
absolutely quiet and disclosing nothing 
either about their existence or their 
values, because, as it is said, it was for 
the plaintiffs. not only to prove that they 
came into his hands but also what their 


(22)3 BH O R116, 
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exact values were and relying upon the 
view that in the event of the plaintiffs’ 
failing to prove the latter, they would 
be entitled to nominal damages only. The 
plaintiffs in adopting such a course were 
led by the notion that as the defendant 
was an executor de son tort and had 
taken possession of everything within the 
meaning of Coote v. Whittington (3), he 
was liable for a general account, and 
as such articles as they claimed were 
not produced nor their values proved, 
they were entitled to what they claimed 
on the doctrine of odium spoliatoris. 
But even then it should have been realiz- 
ed, as apparently it was not, in respect of 
some of the articles, that the existence 
of such articles at the time of the death 
of Raja Durgaprasad must be shown. 
As regards the attitude taken up by the 
defendant, it can hardly be justified on 


any conceivable principle: it assumed 
that the plaintiffs, on whom the onus 
undoubtedly lay of proving all the 


elements which go to constitute their 
claim, must do so by direct evidence only 
and itignored such presumption which 
the plaintifis areat liberty to callin their 
aid,and it also overlooked that infer- 
ences drawn from circumstances and pro- 
babilities are also a legitimate means of 
proof. In Mayne on Damages, Edn. 9, 
p. 384, the matter has been pnt in this 
way: 

“When the defendant in trover will not produce 
the article, it will be presumed against him to be of 
ee greatest value that an article of that species can 

€ 


And after referring to certain cases in 
which the aforesaid principle has been laid 
down or applied, ithas been said: 

“In allother cases, however, the plaintiff must 
etrictly prove the amount taken, and its value, even 
though the conversion be admitted by the pleadings. 
Otherwise there would be no evidence of damage 
more than nominal.” 

Inthis Court, Mr. Das has very frankly 
said thathe does not dispute that it was 
for his client to trace the articles to the 
possession of ihe defendant. The whole 
question must, therefore, be whether upon 
the materials that are onthe record, such a 
fact can be said to have been proved. In 
this connection the definition of proof given 
ins. 3, Evidence Act, should also be borne 
in mind. 


A question has been raised} as regards 
some of the properties, whether certain 
matters relating to them were “especially 
within the knowledge” of the plaintiffs ur 
of the defendant within the meaning of s, 106, 
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Evidence Act, Wedo not propose to go 
into this question beyond saying that, 
having regard to the nature of the pro- 
perties and the circumstances bearing upon 


them, no special knowledge can legitimately. 


be attributed to either of the parties. 

Vatuation. — Damages. — As regarda 
valuation, the principles are well ‘settled. 
In an action for specific restitution of 
chattels, the judgment is ordinarily in 
the alternative (s. 10, Specific Relief Act, 
and O. XX, r. 10, Civil Procedure Code) 
that the plaintiff do recover the possession 
of the chattels or their assessed value in 
case possession cannot be had, together with 
any damages for their detention. It is for the 
defendant, and not the plaintiff, to determine 
the manner in which the alternative judg- 
ment of the articles or their value is to take 
effect, anditisin his election whether he 
would deliver the chatiels or pay the assess- 
ed value on them. And the plaintiff has no 
right or power to obtain their specific 
restitution. But when a decree is in the 
form contemplated by O. XX, r. 10, Civil 
Procedure Code, and there is no question of 
deterioration in value of the articles de- 
creed to be recovered, the decree-holder 
is not entitled to execute the money part 
of the decree before applying for delivery of 
the articles: Balmakunda  Bisseswarlal 
v. B. N. Ry. Co., Ltd. (21) and Manavik- 
raman Vv. Moyan Kutti (25). The technica- 
lities of English forms of action, e. g., trover, 
detinue, Conversion or replevin, need not 
concern us. But in acase where conversion 
is proved, and itis onthe supposition that 
the article will not be delivered that the 
question of assessment of its value becomes 
necessary,—it is well settled that the 
value recoverable should be the value at 
ee of the conversion, So it has been 
said: 

“The value recoverable in an action for conversion 
is in general the value of the property at the date of 
the conversion and not its value at any earlier or later 


date.” 

“(Salmond on Torts, Edn, 7, p, 4121” 

Also 

“The damages to which a plaintiff who has been 
deprived of his goods is entitled are prima facie the 
value of the goods, together with any special loss 
which he may have incurred in consequence of the 
wrong ***. Where the value has fluctuated it must 
be taken as it stood at the time of the wrongful act, 
In Greening v. Wilkinson (25), where the cotton 
which formed the subject-matter of an action for 
trover rose in value between the date of the conversion 
and that of the trial, Abott, U. J., held that the jury 
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26: 8310 W N 850. sa 
(25) 13 M L J 444, 

' (26) (1825) 1 O & P 625; 28 R R 790. 


SHIVAPRASAD SINGH ?. PRAYAGKUMARI DEBEB , 


1541 C 
in estimating the damages were not limited to the 
mere value of the property atthe time of the conver- 
sion, but were at liberty to find as damages the value 
at a subsequent time af their discretion. There does 
not appear to be any reported decision in which 
Greening v. Wilkinson (26) has been either questioned 
or followad, but it has been frequently laid down, and 
the rule now appears to be established, that the proper 
measure of damages is the market value of the goods 
atthe time of the conversion, [Clerk and Lindsell on 
Torts, Edn. 8, p. 250.)” 

Under the English Law 

“If the plaintiff obtainsa verdict for the value of 
the chattel it is common to provide that it shall be 
reduced to a nominal sum on return being made. But 
this is simply amatter of arrangement between the 
parties. Even though no such provision is made, yet 
if infact the plaintiff gets his property back again, 
the Court will treat this as pro tanto a satisfaction 
and reduce the verdict accordingly. (Ibid, p 258.)" 

Inventories, Hx. 153 and Ex. Z 210.— 
We pass on now to another contention 


that has been urged on behalf of 
the defendant, namely, that the- plain- 
tiffs by their conduct have precluded 


themselves from going behind the in- 
ventories which the defendant had fled: 
In other words, it has been urged, that 
the plaintiffs are not entitled to ask the 
Court to launch into an investigation as 
regards movables other than those of which 
the existence is admitted in the said 
inventories. One answer to this argument 
is that such a contention goes against the: 
directions expressly given by this Court in, 
its previous judgment. : But apart from: 
that the position isthe following: After the 
institution of the suit the plaintiffs on 
September 11, 1919, applied -for a Receiver, 
On October 28, 1919, when that application 
was pending, the Court on a further ap- 
plication of the plaintiffs issued an 
interim injunction prohibiting the defend- 
ant from transferring any part of the 
properties in suit. On January 28, 1920, a 
joint petition was filed by the parties for 
a consent order disposing of the Receiver 
application upon an agreement between 
the parties upon certain terms, one of which 
was 

“that the defendant would within three months 
deliver to the plaintiffs or their agents an inven- 
tory of all valuable moveables in his possession out of 
that left by Raja Durgaprasad Singh and the defen- 
dant agreed not to dispose of the same,” 

An inventory (Ex. 153) was accordingly 
made over to the plaintifis’ Pleader on May 
42,1920. To this inventory, an objection 
was taken, on behalf of the plaintiffs, by 
a petition dated June 1, 1920, on the 
ground that it was untrue and incomplete. 
On June 24, 1920, a petition was putin on’ 
behalf of the defendant explaining the 
omissicn, [b is not necessary to go into 
detalla over the controversy that arose 
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then, for we are not deciding here whether 
the explanation was acceptable or not; and 
it would be enough to say that as a result 
of the controversy, the Court, by ils order 
dated June 23, 1920, called for a further 
inventory, and in pursuance ofthat order, 
a petition together with a fresh inventory 
(Ex. Z. 270) and certain affidavits, of 
Smith and of Mahendranath Chatterji, 
together with certain annexures explaining 
certain matters in connection with the 
inventory previously filed, were filed on 
July 12, 1920. The Court had previously 
ordered that, 


“ifithe plaintiffs consider the list to be filed by the 
defendant to be incomplete they should move the Court 
then for deputing a Commissioner for the preparation 
of the list.” 


The plaintiffs never took any further 


action in the matter and the fresh inventory - 


filed (Ex. Z 270) was allowed to rest as it 
was. On these facts, it has been contended 
on ‘behalf of the defendant that inasmuch 
as the plaintiffs took no further action, as 
ordered by the Court, they are not entitled 
to’. challenge the correctness of the said 
inventory. This contention has also been 
emphasized: on the principle of con- 
clusiveness of affidavits of documents, 
which is this: thatifa party states in his 
affidavit of documents that he has no 
document relating to the matters in ques- 
tion in the suit other than that set forth 
in the affidavit, his oath is conclusive and 
the other party cannot cross-examine upon 
it, nor adduce evidence to contradict, nor 
administer interrogatories asking whether 
he. has not in his possession or power 
dacuments other than those set forth in his 
affidavit: Hall v. Truman Hanbury &Co. 
(27) and Nicholl v. Wheeler (28). Mr. 
Chaudhuri’s argument on this matter 
however is based upon an entire misconcep- 
tion. For it would appear.from the order 
of. the Subordinate Judge, dated June 23, 
1920, to which reference has been made, 
that the inventory that was called for from 
and undertaken to be produced by the 
defendant was to contain a list of the 
articles left by Raja Durgaprasad, which 
the defendant had been in possession of on 
the date of the petition of compromise, that 
is tosay, the January 28,1920, and Ex. Z 
270 itself says so. - 
FORM OF THE DECREE AS REGARDS 
as MOVABLES. l 
A question has been raised as regards 
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the form of the decres that shouid have 
been passed as regards the movable articles. 
Mr. Chaudhuri has contended that the 
decree in respect of all such articles should 
have been made by the Subordinate Judge 
in the form contemplated by O. XX, r. 10 
of the Code, and he has pointed out that 
that is the correct form of the decree to be 
passed in this case which would appear 
from what their Lordships have said 
as regards the furniture, furnishings 
and equipments left by Raja Durga- 
prasad, in respect of which the High 
Court had refused the plaintiffs a 
decree. Their Lordships have said in 
cl. (4) of their directions in the decretal 
part of their decision : 

“That the defendant should be directed to deliver 


them to the plaintiffs, or to pay the value thereof 
as determined by the High Court,” 


Our attention has also been drawn to 
the words of cl. (5) (d) and cl. (6) in the 
judgment of this Oourt as laying down 
the kind of decree that should be passed, 
because it is said there that the plaintiffs 
will get all movable properties, ete., 
and they will get ‘a decree for such of 
them, etc.’ That such is the form in 
which the decree is to be ordinarily 
passed has already been stated. But in 
the present case, the defendant, by his own 
potition of December 20, 1926, made such 
a decree unnecessary. By that petition, 
he notified his intention to deliver to the 
plaintifs some movables and documents 
specified 'in two Schedules (A and B) ap- 
pended thereto. As a result of this petition, 
a Commissioner was deputed to inspect the 
articles and make a report of thelr con- 
dition, and on that being done, a com- 
promise was reached: some of them 
were delivered to the plaintiffs and the 
others were allowed to go tothe defendant 
on his agreeing to pay Rs, 21,000, as 
their value, and it was agreed that the 
said amount was to be included in the 
decree. With this arrangement we are 
not concerned, but what is important in 
para. 2 of the said petition, in which the 
following statement appears : 

“That your petitioner is ready and willing in 
obedience to the decree of the Honourable Court, 
and without prejudice to his appeal to His Majesty 
in Council, to deliver possession to the plaintiffs 
of such of the movables as actually came into the 
possession of your petitioner and are now in his 
possession, inthe same condition in which they 
were left bythe said Raja Durgaprasad Singh.” 

In making this statement, the defend- 
ant clearly and deliberately’ assumed 
the attitude that besides the articles 
mentioned in thetwo Schedules (A and B) 
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to the petition, he had in his possession 
no others which had belonged to Raja 
Durgaprasad Singh. It is quite possible, 
as Mr. Chaudhuri has suggested, that 
the statement is not true or correct. 
Indeed, Mr. Chaudhuri, at one stage of 
the argument, produced some articles 
before us and offered delivery; but, as 
could only be expected, there was no 
acceptance of them on the side of the 
plaintiffs, on the ground that they were 
not the articles under claim. It is obvious 
that it would be quite wrong after the 
defendant had adopted such a clear 
attitude in 1926 to give him a chance 
now, seven years after, of giving delivery. 
Such an opportunity would only open up 
a wide field of controversy onthe question 
of identification, deterioration and other 
matters, and would be productive of no 
real good. So far as the documents are 
concerned, they stand on a very different 
footing, and rightly enough a decree for 
delivery thereof has been made. We 
think the learned Judge was right, in 
view of the circumstances to which we have 
referred, in making the decree as regards 
the movables in the form in which he 
has made it. As regards certain items 
of movables in respect of which delivery 
was Offered but not taken, the Judge 
below has taken care to make a decree 
‘for the movables themselves, and inthe 
alternative for their values. 

Order XX, r. 10, Civil Procedure Code, 
does not say that a person who isentitled 
to delivery of specific movables must, in 
all cases, sue for such delivery and not 
for their value or for damages; for in 
many cases the movables themselves 
would be of nouse tv him afser conver- 
sion or detention. Nor does the rule say 
that the Court must invariably decree 
the articles claimed and not their value 
only. It has been held also that in order 
to entitle the plaintiff to obtain delivery 
of specific movable property by suit 
and to enforce the decree so obtained 
by the stringent methods provided for 
in O. XXI, r. 3), Civil Procedure Code, 
it is necessary that he should allege and 
prove that the movable concerned is in 
defendant’s possession: see Jaldu Ven- 
katasubba Rao v. Astatic Steam Navigation 
Co, (29), and Murugesa Mudali v. Jotha- 
ram Davay (380). And it would be some- 
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thing very strange, if the law would 
require that even in a case where the 
defendant asserts that the articles are not 
in his possession, or not in existence, and 
it is not possible for the plaintiff to 
prove that the defendant's assertion is 
untrue, the Court would still be bound 
to pass a deciee for the articles in 
the first instance and in the alternative 
only for their value. The question 
asregards the form of the decree has 
also arisen in connection with one of 
the grounds taken in the plaintiffs’ cross- 
objection. But it will be convenient to 
deal withit later on and at its proper place. 
STATEMENTS OF CLAIMS 

We shall now pass on to the various items 
of claim. But only as preparatory to the 
consideration thereof a few more words 
need be said. Oa the case going back to 
the Subordinate Judge on the order of' 
remand made by this Court and in pursuan- 
ce of the order for discovery that was 
made, the defendant, on May 28, 1926, 
filed a verified petition with annexures al- 
phabetically marked. On June 1, 1926, 
another petition was filed on his behalf 
praying that the plaintiffs be called upon. 
to file a detailed statement of their claims. 
On July 29, 1926, the plaintiffs filed a 
petition together with a number of state- 
ments inthe shapeof annexures tothe said 
petition and marked numerically. On 
August 16, 1926, certain issues were pro- 
posed on behalf of the plaintiffs and on 
behalf of the defendant; and additional. 
issues were proposed on their behalf, 
respectively, on August 24 and 26, 1926. 
Thereafter the Judge settled the issue on. 
August 26, 1926. Some of these issues un- 
derwent some amendment later on at the 
instance of the parties; and thereafter the 
enquiry was held and completed. 

The learned Judge has recorded his con- 
clusions in 18 paras. at the end of his 
judgment, consecutively numbered, the 
paragraphs dealing separately with claims 
falling under different categories, For 
us to deal withthe case, the most con- 
venient way would beto take these para- 
graphs, One by one, andto consider, as 
regacds each of them tas appeal ani the 
cross-objection that may relate to ib. 

z% x x 


Irem No, 8—Mortvsans-Mongy, LENDING. 
The direction of the High Court ia its 
decretal order, cl. (e) (c), so far as this 
item is concerned, is contained in these 
words: 
“The plaintiffs will get all monies on account of 
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mortgages and the money-lending business of 
Raja Durgaprasad which have been realized by the 
defendant afterthe death of Raja Durgaprasad, up 
tothe date of institution of the suit, together with 
interest thereon at 6 per cent. from the dates of such 


realisation. 

The claim which the plaintiffs put 
forward on this head is detailed in their 
Annexure No. 4 Amongst the items in res- 
pect of which the Judge has made a decree 
in plaintiffs’ favour, objection is taken on 
behalf’ ofthe appellant to 4 only, viz., 2, 
95, 96°and 155. 

2. A rokar entry, Ex. 780, dated Chaitra 
28, 1316 B. S., shows that Rs, 8,000 was 
‘lent to Naridagopal Banerji on a mortgage 
bond dated Chaitra 23, 1316. Exhibit 
12-19, an entry, dated August 28,1917, in 
the Register of bonds, ete., of the estate, 
shows that the bond was made over, on 
satisfaction of the amount dueon it, to the 
khajancht to be returned to Nandagopal 
Banerji. The Judge has given the plaintiffs 
a decree for Rs. 8,000 and Rs. 2,015, being 
the amounts of the principal and of the 
interest due onthe bond up to the date 
of satisfaction. The appellant’s argument 
is that under the decision of the High 
Court „the plaintifs are entitled only tothe 
amounts actually realized and soa claim 
on a bond which has been remitted cannot 
be taken into account. 

In England, the law formerly pressed 
very hardly on executors and administrators 
who, in the exercise of an honest discretion, 
released or compounded debts due to the 
testator or the intestate. Subsequent 
legislation, viz., Lord Cranworth’s Act 
(23 & 24 Vict. e 145, s. 30) and the 
Conveyancing and Law of Property Act 
(44 & 45 Vict. c. 41) modified the rigour 
of the law to a very large extent, but 
these Acts applied only te executors and 
net to administrators, and to the latter, 
those decisions still applied in which it 
had been previously held that if an execu- 
tor releases a debt due to the testator or 
cancels or delivers to theobligor’a bond of 
which the testator was the obligee, this shall 
charge him to the amount of the debt, whe- 
ther in point of fact he received it or not: 
see Williamson Executors, 11th Edn. Vol. 2, 
p. 1419; and that debits or damages due 
to the deceased will be regarded as 
assets, although never in point of fact 
received, if they be released by the exe- 
cutor, for the release in contemplation 
of law shall amount to a receipt. (Wil- 
liamson Executors, llth Edition Vol. 2, 
page 1284). The Trustee Act, 1893 66 & 
57 Vict. c. 53, 8.21) expressly gave powers 
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io executors, administrators as well as 
trustees, to compromise, compound, 


abandon, submit to arbitration or otherwise 
settle any debt, account, claim or thing 
whatever, relating to the testator’s or 
intestate’s estate or to the trust. Recent 
legislation in England, in the shape of the 
Trustee Act, 1925, and the Administration 
of Estates Act, 1925, [see Lewin on Trusts, 
13th Edition, page 393, et seq}, have also 
confirmed and enlarged those powers. But 
even under present conditions an executor 
or administrator under the English Law 
who desires to avoid liability for a debt 
released, must, we take it, give some 
explanation for the course he adopted. 
Reference was made in this connection to 
s. 43, Trusts Act (II of 1882), which is 
much on the lines of the English Trustee 
Act of 1893. It was admitted that the 
Act would not apply to the case, but it was 
the principle underlying the section that 
was relied on. To the application of the 
principle, regarded as an equitable 
principle, there can be no objection unless 
any statutory provision stands in the way. 
But the essence of the principle is that the 
trustee has acted honestly and reasonably, 
in which case only can he fairly claim to 
be excused. For founding such a claim 
not a particle of evidence has been 
adduced and nobody knows why this 
release was granted. We agree with the 
learned J udge in the view he has taken. 
* $ 


Item No. 9—RENTs AND ROYALTIES. 

As regards rents and royalties, the direc- 
tion contained inthe High Courts judg- 
ment, decretal order, cl. (v) (c), was in these 
words: 

“The plaintiffs will get all rents and royalties, whi 
fell due during the life-time of RO Da UE 
which have been realised by the defendant up to 
the date of institution of the suit, together with 


interest thereon at 6 percent. per annum from the 
dates of such realisation.” 


In the Court below, ‘the most important 
question that arose in connection with this 
item, was asregards the principle to be 
adopted in calculating the dues of the 
parties. On behalfof the plaintiffs it wag 
urged that rents and royalties accrued 
from day to day and they are entitled to 
such as accrued to Raja Durgaprasad til] 
his death on March 7 (~=24th Falgun). The 
defendant on the other hand contended that 
sincethe Raja died before the year 1392 
B. S. was out, rents and royaltiesfor that 
year did not fall due to him, because 
though under the leases rents were payable 
in four kists (end of Ashar, end of Ashwin, 
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end of Poush and end of Chaitra), such 
pay ments were payments in part of anentire 
rent, really payable for the entire year, and 
as regards royalties, they were commissions 
which could only be determined at the 
end of the year. The Subordinate Judge 
has held that the plaintiffs are entitled to 
only such rents and royalties as had fallen 
due before the death of Raja Durgaprasad 
according to stipulated ists, and has thus 
overruled the contentions of both the parties, 
and he has made a decree for such amounts 
in respect of the first three kists of 1322 
B. S., as were proved to have been realised 
by the defendant. 
A¥PBAL AND OR088-OBJEOTION. 

Both parties have challenged the decision 
of the learned Judge and their respective 
contentions are on the lines on which they 
were put forward in the Court below: On 
behalf of the appellant reference has been 
made to Walsh v. Lonsdale (31). This was 
a case where there was an executory 
agreement for lease, one of the terms of 
which was that a certain minimum rent 
or dead rent wasto be payable in advance 
and the balance of the rent was to be 
determined at the end of the year upon 
the number of looms that would be worked 
by the lessee and upon other conditions. 
The question that arose was what should 
be the terms as regards the rent in the 
lease to be executed. We do not see how 
this decision isin point. It has also been 
argued on behalf of the appellant that if 
the words in a decree are ambiguous 
they should always be construed in favour 
of the judgment-debtor. This principle 
need not be controverted. The words used 
are “fell due during the lifetime of 
Durgaprasad”, and the question is what can 
be their meaning. We have been asked 
to construe these words in the light of 
Art. 110, Limitation Act, where the words 
are “when the arrears become due”. And 
alearned argument based on s. 108, cl. (0), 
Transfer of Property Act, as to whatis the 
“rent reserved’ which secures quiet 
enjoyment to the lessee, has been addressed 
to us by Dr. Gupta, who has argued this 
part and one of the other parts of the 
appellant's case with considerable care and 


- skill, and he has also referred us to the 


case of Tiloke Chand v. J. B. Beattie & Co., 
(32), where it was held that rent paid in 
advance amounted to a loan for the purposes 
of s. 50, Transfer of Property Act. 

gy (1882) 21 Oh. D 9; 52 L J Oh, 2; 31 W R109; 46 L 


(32) 94 Ind Oas. 538; AIR 1996 Cal. 201; 290 W 
N 953. 
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In onr opinion, some indication as to what . 
was meant by the expression “which fell 
due” used in the decretal order of this 
Court, quoted above, is afforded by this 
Court's judgment itself. The learned 


Judges, in dealing with the question of 


moneys realized after Raja Durgaprasad’s 
death, referred to the case of Aparna Debt 
v. Shiba Prasad Singh (33) and observed: 


“In that case the present defendant Shivaprasad 
Singh, sued a tenant for arrears of rent and 
royalty, a portion of which related to Raja 
Durgaprasad's time and the High Court held that 
the right to recover rents which fell due during 
the life-time ofthe holder of an impartible estate, 
but which are not realized such, by the holder passes 
to the latter’s heirs and not to the person who succedds 
to the estate.” 


It willbe seen that inthe decision thus 
referred to, the rents were apportioned as’ 
up to andas after March 7, 1916, the date 
of Raja Durgaprasad's death. Butitis not 
wholly impossible that the expression "fell 
due” as used in this passage was not 
meant to be taken in the same sense jin 
which it was used in the decretalorder. We 
shall, therefore, have to consider the question 
on its merits. 

The Subordinate Judge has observed 
that s. 36, Transfer of Property Act, does not, 
having regard tos. 2, sub-s. (d) of the Act, 
apply to the case, and has referred to the 
case of Mathewson v. Shyam Sunder Sinha 
(34) as covering the point in dispute. So 
far as s. 36, Transfer of Property Act, is 
concerned, the learned Judge is right. Ags 
regards Mathewson v, Shyam Sunder Sinha 
(31), Mr. Das has contended that that case 
is distinguishable. In that’ case one R. 
was ahikim and as such was entitled’ to 
certain mouzas which were held by one 
M.as mortgagee in possession’ under. him; 
on a particular date in Sraban 1307 Fasli, 
R. ceased to be the hikim and the ‘plaintiff 
became hikim and took possession of the 
mouzas by ousting M. M had collected rents 
from the tenants of the mouzas, the entire 
rent for 1307 Fasli. The plaintiff sued M. 
for the rent of the period commencing 
from that date to the end of the year. 
The learned Judges held that s. 36, 
Transfer of Property Act, not being appli- 
cable, the plaintiffs could not succeed. Jn 
that case, under the contract between M. 
and the tenants, the rent for the entire 
year 1307, Fasli, was payable in the month 
of Jaistha, Fasli, and M. had realized the 
entire rent in advance though the year had 
not runout. The learned Judges observed 

(33) 83 Ind, Oas. 623; AI R 1924 Pat. 451; 3. Pat, 


367: 5 P L T 111; (1924) Pat, 207. 
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that the plaintiff may have had a claim 
againet the tenants for that over-payment and 
the tenants may perhaps be entitled to be 
recouped by M. but they expressed no 
opinion on those questions, The case, it 
cannot be disputed, is distinguishable 
because the _ excess amount had been 
realized by M. before the plaintiff ever 
came on the field. The learned Judges 
referred to two decisions, Satyendra Nath 
Thakur v. Nilkanta Singha (35) and 
Lakshminaranappa v. Meloth Raman Nair 
(36), the former as supporting their view 
andthe latter as distinguishable and, if 
anything, alsoas a decision against the 
plaintiff. Satyendra Nath Thakur v. Nilkanta 
Singha (35) was a case in which a landlord 
had instituted a suit forrent for the entire 
year against lhe auction-purchaser of the 
tenant's interest, though the said auction- 
purchaser had made his purchase before 
the year had closed, and it was held that 
he was liable for the whole instalment of 
rent, which had accrued due after the date 
of his purchase, but before the confirmation 
of the sale. It was held that rent was to be 
regarded not as accruing from day to day, 
but as falling due only at stated times 
according tothe contract of tenancy, or, in 
the absence of any contract, according to 
the general law laid down ins. 53, Bengal 
Tenancy Act. The case, therefore, was as 
between a landlord and a tenant and 
governed by the principles of the law 
appli¢able to that relationship. The case 
of Lakshminaranappa v. Meloth Raman Nair 
.(36) is one of the cases upon which Mr. Das 
has relied in his support. In that case 
a tenant for life had leased an immov- 
able property to sub-tenants on rents 
which were payablein half-yearly instal- 
ments; four days before the instalment 
fell due, the tenant for life died; the plain- 
tiffs, who held an assignment of the right 
of the tenant for life to recover the rent 
due to the latter from a person who had 
purchased that right at a Court sale, then 
instituted 4 suit against the sub-tenants 
for rent of the entire instalment. The 
plaintiff, in the Court below, obtained a 
decree for the rent for the six months’ less 
four“days, This decree was upheld by the 
High Court. Davies, J., held that as the 
rent was duein the month in which 
the tenant for life died, the right to the 
rent accrued tohim on the firstday of the 
month though he might not have sued for 
it till the end of that month. He held 


(35) 21 O 383. 
(36) 26 M 540. 
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that no question of apportionment really 
arose, but if it did, he would not be in- 
clined to go beyond the statute law in 
force in this country, and would be reluc- 
tant toapply any principles of English 
Statute law to the case. 

But Subrahmania Ayyar, J., held that in 
absence ofa specific rule applicable to 
cases like thisin India, the Courts are 
entitled to follow the broad and just 
principle underlying the English Statute 
law which culminated in the Apportion- 
ment Act of 1872, and heldthat asa mat- 
ter of equity and good conscience, the 
assignee of the tenant for life was entitled 
toan apportionment of the rent due up to the 
date of the death of the tenant for life. It 
may be, and on this question we express no 
opinion, that the learned Judge went 
somewhat too far in holding that as between 
the tenant and the assignee of the landlord's 
right, the equitable principle of apportion- 
ment maybe applied notwithstanding the 
covenant as to instalment. The view taken 
by Subrahmania, Ivyar J., in the case just 
referred to, appears to have been adopted 
in Kunhi Sou v. Mullolt Chathu (37), in 
which it was held that on principle there was 
no reason why an assignee from a lessee 
should not be entitled to apportionment 
as between himself and the lessor and why 
rent should not be deemed to accrue due 
from day to day as between them. 

It was observed that in England, the 
law of apportionment has long been regu- 
lated by statutes, and all rents, etc., are 
like interest on money lent, considered as 
accruing from day to day and apportionable 
in respect of time accordingly, and that 
there is no reason for not applying in India, 
in case of rent, the principleiof apportion- 
ment which obtains in England as tointerest. 
Subbaraju v. Seetharamaraju (38), was 
a case in which a mortgagor in possession 
after the mortgage-decree, had leased the 
property to a lessee for one yegr, 7. e., from 
July 1907, to June 1908, with a covenant 
for payment ofrenton January 10, 1908. 
In ignorance of this lease amd, the reserva- 
tion of a rent, the mortgaged properties and 
the crops were brought to sale in Novem- 
ber 1907, and the plaintiff purchased the 
lands together with crops thereon and the 
sale was confirmed in December 1908. The 
crops were harvested in January 1908, by 
the lessee. The plaintiff then sued the 


(37) 17 Ind. Cas. 933; AI R 1916 Mad, 786; 33 
M 86; 23 M L J 65; 12M LT 605. 

(38) 28 Ind. Oas. 232; A I R 1916 §Mad, 323; 39 
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mortgagor andthe lessee for rent for ths 
year July 1907 to June 1908. It was held 
that the auction-purchaser was entitled to 
the whole rent reserved which was the 
thing substituted by the mortgagor for the 
crops. Asregards the plea for apportion- 
ment it was held that neithers.8 nor s. 36, 
Transfer of Property Act applied to a 
purchase ata Court auction and further, 
that the stipulation to pay a year’s rent on 
a particular date is a contract to the 
contrary within the meaning of s. 26, 
Transfer of Property Act, which enacts 
that the right to rent as between the 
transferor and the transferee ordinarily 
accrues from day today. This decision, 
complicated though it is, by reason of the 
equities as between a mortgagor and his 
mortgagee, is undoubtedly against Mr. 
Das’s contention. In the:ease of Rangiah 
Chetty v. Vajravelu Mudaliar (39), however, 
it was held that though according to s. 2 
(d), Transfer of Property Act, the Act 
does not apply to sales in execution, the 
principle of s. 36 of the Act, which embodies 
a rule of justice, equity and good consci- 
ence, can be applied and rent apportioned 
from day to day as between a lessor and 
the transferee of his interest in execution. 

The learned Judges distinguished the 
case of Satyendra Nath Thakur v. Nil Kanta 
Singha (35), as a case of transfer of the les- 
see’s interest and observed that they were 
unable to follow the decision in Mathewson 
v. Shyam Sunder Sinha (34). Several other 
cases have also been referred to in this 
connection by Mr. Das, but as they are 
not directly in point wedo not propose to 
discuss them. One of the cases is that of 
Nanda Kishore v. Ram Sarup (40), in 
which as far as may be gathered, s. 36, 
Transfer of Property Act, was applied to 
the case of an auction purchase. Satya 
Bhupal Banerjee v. Rajnandini Debi (41), 
in which Satyendra Nath Thakur v. Nil 
Kanta Singha (35), and Mathewson v. Shyam 
Sunder Sinha (34), were followed, was a 
case between a zamindar and his patnidar. 
Reference has also been made before us 
to the decision of the Judicial Committee 
inthe case of Phirozshaw Bomanjee Petit v. 
Bai Goolbat (42). What was actually 

(39) 43 Ind. Oas. 78; AI R 1913 Mad, 657; 41 M 
370; 33 ML J 618. 


(40) 102 Ind. Oas. 144; A I R 1627 All. 569; LR 
8 A 150 Rev.; 25 A LJ 770. 
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decided in the case was a question of 
intention as evidenced by a deed of 
settlement, asto whether income derived 
from rents and shares was apportionable 
de die in diem: (i) between the estate of 
the deceased settlor (who had retained a 
life-interest) and persons beneficially 
entitled for a period of thirteen months after 
his death, (ti) between those persons and 
persons beneficially entitled after that 
period, and it was held that the income 
was not so apportionable, as such an inten- 
tion did not sufficiently appear from the 
words “arising or accruing” used in the 
deed. The decision, however, is not 
wholly irrelevant because in that case 
both the parties assumed a common 
ground that the law of apportionment 
applicable to India was the old law in 
England, as referred to in 1818 by Lord 
Eldon in Hx parte Smyth (48). It was an 
admission on a point of law made by the 
two parties, antagonistic before the Courts, 
and if such anadmission was erroneous or 
wrong, it may perhaps be reasonably ex- 
pected that their Lordships would have 
said something against it. Their Lordships 
have said: 

“The English Apportionment Act of 1870 provides 
that after its passing, all rents, annuities, and other 
periodical payments in the nature of income are, 
unless it is expressly stipulated that no apportion- 
mentis to take place, to be considered as, like 
interest on money lent accruing from day to day, 
and shall be apportionable in respect of time 
accordingly. But this Act does not apply in India, 
nor doany ofthe earlier English Apportionment 
Acts. Itis common ground thatthe principle which 
applies inthe present case is that of the original 
English Law as it stood apart from statute. The 
older English Law on the subject was stated by 
Lord Eldon in Ex parte Smyth (43), and is amplified 
in the learned note appended to the report of that 
case by Mr. Swanston. The latter tracesit to the 
two propositions that an entire contract cannot be 
apportioned and that under such an instrument as 
for instance, a lease with a reservation of periodi- 
cally payable rent the contract for each portion is 
distinct and entire. The rule, however, while 
applicablete periodical payments becoming due at 
fixed intervals, did notapply to sums accruing de 
det in diem ... 

The distinctions drawn were often fine. But it is 
not necessary for their Lordships to discuss 
them 

lt iscommon ground that theold law in England 
as referred to in 1818 by Lord Eldon in Ka parte 
Symth (43), was thelaw applicablein India to the 
present case,” 

Mr. Das has referred us to the English 
statutes dealing with apportionment, but 
we do not- propose to refer to them as we 
can only be concerned with the old Eng- 
lish Law, “as it stood apart from Statute”, 
the English Statute law not applying to 


(43) (1818 I Swans 337. 
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this country. Lord Eldon in Ex parte Smyth 
(43), expressly referred to the decision in 
Paget v. Gee (44), in which Lord Hard- 
wicke said: 


“Ido not mean to give this as an absolute opinion 
for that must be against the tenant; though I am strong- 
ly inclined toit., Butin the present case I found my 
_ Opinion onthe tenant having actually paid the rent 

and out of conscience and equity waived any strict 
right he might have. The payment has been for 
the use and occupation during all the half-year. 
Defendant cannot beentitled to more than for one 
week. It is against conscience for him to retain the 
whole money. Many cases, where a man pays money 
from equity and conscience and though not bound 
at law, such moneyshall be divided according to 
equity. Suppose two traders, partners or correspon- 
dents and a man pays money to one of them though 
not obliged but by conscience the other trader 
shall have his proportion of it. A case to that 
purpose was before Lord Macclesfield ." 


Mr. Swanston thinks that the case last 
referred to was probably that of Earl of 
Stafford v. Lady Wentworth (45). We are 
inclined to think that s. 36, Transfer of 
Property Act, itself embodies a rule of 
equity and that principle should be ap- 
plied to a case of this nature even though 
. the section in its terms be not applicable. 
In. any case the much higher doctrine of 
equity, which is the foundation of 
Lord Hardwicke’s dictum just - quoted, 
is directly applicable and should be 
,applied to this case which is not a 
case between persons standing in the 
relation of lessor and lessee or persons who 
are bound by covenants relating to payment 
of rent at stated intervals, Dr. Gupta has 
argued as ifs. 2, cl. (d), Transfer of Pro- 
~ perty Act, excepts the application of this 
doctrine, but we are not prepared to accept 
such a contention. 

We are, therefore, of opinion that the 
plaintiffs are entitled to such rents and 
royaltiesdue up to date of the death of 
aja Durgaprasad, that is to say, till 
March 7, 1916, corresponding to Falgun 24, 
1322, B.S. No distinction is necessary to 
be made between agricultural tenancies 
and colliery leases; both will be treated on 
the same fooling, the plaintiffs being held 
entitled to a further decreefor 54-90ths= 
doth share of such amounts payable for 
the last (Chaitra) kist of 1822 B.S, as may 
have been actually realised before suit. As 
regards -royalties, they really represent 
the price of coal taken from the mines, 
and the proper way to calculate them should 
be on the basis of the quantities of coal 
despatched till * * * * that date. 
The royalties also would be calculated in 


(44) (1753) Amb 198, 
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favour of the plaintiffs on the basis of the said 
3-5ths, upon such amounts due for the last 
kist of 1322 B.S., as may have been realised 
by the defendant before the date of the suit* 
* * * * In the crozs-objection another 
point has been urged in connection with 
decrees for claims for damages which 
accrued to Raja Durgaprasad in his life- 
time. The learned Judge has disallowed 
these items onthe ground that they relate 
toclaims for damages which were wunascer- 
ained at the death of the late Raja * * * æ 
* Wearein agreement with the learned 
Judge in the view he has taken. 
JTEM No. 10. —MAHARAJA MANINDRA- 
HANDRA NANDI S PAYMENT. 

The claim as regards this item was for 
a realization made by the defendant, before 
the institution of the suit, on account of 
royalties due from the Maharaja and certain 
decrees obtained against him by Raja 
Durgaprasad, with interest thereon up to 
the date of such realization. 

* k * ak 

The plaintiffs’ case was that the full 
amounts due on Raja Durgaprasad’s ac- 
count (principal, together with such 
interest, as was payable and was running) 
had already been satisfied by the amounts 
of Rs. 5,10,0C0 received till April 1917, and 
so they areentitled to such full amounts. 
The Judge has accepted this contention. 
The decision of the High Court enabled the 
plaintiffs to get the amounts realized by 
the defendant on this debt up to the date of 
institution of the suit together with interest 
thereon at 6 per cent. from the dates of such 
realization. The Judge has made a calcula- 
tion of interest, on this basis, and has found 
that, up to the date of the decree, the dues 
would amount to Rs, 6,20,271-9-3. 

Dr, Gupta, on behalf of the appellant, 
has urged, in the first place, that the High 
Court decree meant that only such amounts 
as had been actually realized, according to 
the true meaning of the word ‘actually,’ as 
used in English, should be taken into con- 
sideration and the decree that has been 
made by the Subordinate Judge was not on 
the footing of what -was actually realized. 
but of what should have been realized. His 
contention is that for such interest as was 
not actually realized, the defendant could 
not be made liable because the High Court 
never intended that interest which had not 
beenrealized on a debt, which was due, 
should be regarded as interest actually 
realized. Inother words, he has contended 
that while the High Court decree meant to 
make the defendant liable on the footing of 
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‘actual realizations, the Subordinate Judge 
-has madehim liable on the footing of what 
the should have realized, that is to say on 
“the footing of wilful default or devastavit. 
“This argument is ingenious but not sound. 
.It overlooks the fact that the debt itself was 
‘Carrying interest, and the principal and 
the interest payable thereon formed the 
entire debt. And if what the defendant did 
in connection with the debt did, in fact or in 
law, amount to its realization, the defendant 
was liable. 


Dr. Gupta has also argued that a certain | 


amount’ of latitude and discretion must he 
allowed fo a person who, ‘situated in the 
‘position in which the defendant was then 
placed, had to realize ihe dues of the late 
Raja. Itis said that a remission of interest 
-was allowed for speedy realization of the 
‘debt: such a thing indeed was not impos- 
„sible, but there is no evidence or explanation 
to that effect. The question, looked at as an 
act of release, standson the same footing as 
other items of release of debts’ already 
dealt with and need not be discussed 
‘again. But, in our opinion, this item stands 
on a different and on a much worse foot- 
“ing so far as the defendant was concerned. 
It isnot suggested that the payment cf 
Rs. 3;10,000 and Rs. 2 lakhs, when made, 
were earmarked for the defendant's dues. 
Indeed, there are, on the other hand scme 
-indicaticns to the contrary and showing 
that the payments were for the decretal 
dues of the late Raja. But leaving lihat 
aside, the position isthat there were two 
-debts cwing from-a debtor, one to the 
estate which the defendant was handling 
as executor de son tort and the other to 
himeelf. Dr. Gupta bas referred, on the 
subject, to the power of trustees to release 
or compound debis under the English 
Trustee Act, 1925, and the power of personal 
representatives as to appropriation under 
the Administration of Estates Act, 1925, 
(Lewin on Trusts, Edn. 13, p. 352, et seq), 
and also the provisicns of the Trust Act, 
1885, s. 43 and the principle underlying it. 
This matter has been already dealt with 
In connection with other items of releases 
discussed above. He has also referred to 
the case of Thomson v. Harding (46), in 
which it was laid.down—a principle which 
has never been disputed—that where an 
executor de son tort really acts in the 
character of executor and out of the assets 
in his hands makes a payment in statis- 
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faction of a debt from the deceased, td 
a person who at the time might reasonably 


suppose that he had authority to “act as 
executor, such payment is valid and bind- 


ing upon the person who afterwards 


becomes the rightful administrator. So: 
“though an executor de son tort cannot by his own 
wrongful ast acquire any benefit, yet he is protected 
-in all acts, not for his own benefit, which a rightful 
executor may do. And accordingly, if he pleads 
properly, he cannot be made liable beyond the 
extent of the goods which he had administered, and 
therefore under a plea of plene administrarit, he 
-shall not be charged beyond the assests come to his 
hands, and in support: of the plea he may give in 
evidence payments made by himself of debis of the 
deceased of equal or superior degrees and, even 
after action brought, he may dispose of the assets 
in discharging a debt of a higher degree. [Ingpen 
on Executors, Edn. 2, p. 68). 

The case of Nagendrabala Dasi v, 
‘Dinanath Mahish (47), to which our atten- 
tion has been drawn, does not seem tous 
-to have any bearing on this matter. 

“Where the assets are sufficient to answer the debta 
and specific legacies, but not the general legacies, the 
‘latter are subject to abatement. 

This abatement must take place among all the 
general legacies in equal proportions. An executor 
has no power to give himself a preference in regard 
to his own legacy as he has with his own cebt 
(Williams on Executors Edn. 12, Vol. 2, p. 883)" 


. If it ‘were a question of the executor 
paying off his cwn debts out of the assets 
getting in, he could perhaps have, under 
the general law, given preference to his 
own debts and was not bound to pay off 
the debts of others before satisfying his own, 
It may be stated here that according to the 
present practice under the English Law, 
the bond required to ke given by a creditor 
on a grant io him of ‘administration binds 
him to pay the debt rateably and propor-- 
tionately and according to their priority: 
in law, and not preferring his own debt 
by reason of his being ALTE en ee (see- 
Ingpen on Executors, Edn. 2, p. 877) andi 
in England an executor de son tort cannot. 
retain for his own debt though ke be a 
creditor of a higher degree. (Ibid, p. 69). 
On April 24, 1919, the amount due on 
Raja Durgaprasad’s account was far less 
than the five lakhs and ten ihousand, 
whick was the total amount which had, by 
ihat date, been realised. If the payments 
were made specifically in satisfaction of 
these debts, the defendant had no right 
whatsoever to keep that account open so as 
to appropriate any part of that money 
towards his own account. On the assump- 


(47) 81 Ind. Cas.752; A IR 1924 PO 34; 511A 
24; 51 0299; (1994) MWN155; 22A L 3177; 19 
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tion that no appropriation towards Raja 
Durgaprasad's dues was specifically intend- 
ed by the debtor the position is in no wise 
better. On paying money to his creditor the 
debtor may at the time of payment, appro- 
priate it to any particular debt, even 
though the creditor says he takes it in 
payment of another debt. If the debtor 
makes no appropriation to particular items, 
the creditor has the right of appropria- 
tion. If no express appropriation be 
made by either the debtor or the credi- 
tor, it may be implied or presumed that 
payments to ana drawings against a run- 
ning account are to be attributed to the 
earliest items on the opposite side of the 
account. Clayton's case (48), Pennell v. 
Deffell (49) and In re Stenning; Wood v. 
Stenning (50). But as between trustees and 
their beneficiaries and asto every perscn in 
a fiduciary character, the rule is modified, 
and so long as the trustee has money 
standing to his account drawing by him 
will be attributed to his own money, the 
trust money being intact: In re Hallet’s 
Estate; Knatchbull v. Hallett (51). So 
where a solicitor paid into his own account 
moneys of different clients, but the balance 
of the account always exceeded the amount 
first paid in, though less than the amount 
of other client’s moneys, it was held that 
the money of the client first paid in must 
be: taken to have been drawn out: In re 
Stenning ; Wool v. Sienning (50), see also 
Lewin on Trusts, 13th Edition, p. 933. 

The defendant, even if he was an exe- 
cuter or trustee, must on these principles 
be held to have had no right to remit any 
pari of the amount that was legiti- 
mately due to Raja Durgaprasad and give 
preference to that extent towards satis- 
‘faction of his own dues. We, therefore, 
agree with the Subordinate Judge in 
holding that the plaintiffs are entitled toa 
decree, so far as this item is concerned, 
for the full amount of Raja Durgaprasad's 
dues from Maharaja Manindrachandra 
Nandi, irrespective of any deduction or 
remission which the defendant may have 
allowed to the latter. Another question 
of interest has also been raised but that 
will be dealt with hereafter. 

CROSS-OBJECTION. 

From what has been said above in con- 

nection with “Item No. 9—Rents and 


(48) (1816) L Mer, 572; 15 RR 161, 

(49) (1853) 4 De G M & G 372; 23 LJ Ch. 115; 1 
W R499; 18 Jur. 273. 

(50) (1895) 2 Oh. 433; 73 L T 207, 

(51) (1879) 13 Ch, D 696;49 LJ Gh, 415; 28 W R 
132; 42 L T 421, 
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Royalties”, it would follow that in addition 
to the decree which the Subordinate Judge 
has made the plaintiffs would be entitled 
to a further decree for the portion of the 
royalty for 54 days of the quarter ending 
April 13, 1916, that is to say, up to 
March 7, 1916, on the three-fifths basis 
explained under that item, such amount 
being taken to have been realized by the 
defendant notwithstanding any deduction 
or remission that he may have allowed to 
Maharaja Manindrachandra Nandi. 
Iren No. 11—MIscELLANEOOS ITEMS 
IN ANNEXURE No. 6. 
APPEAL, 

The appellant's objection as regards this 
item is directed against item No. 13 of 
Annexure No. 6, namely the value of paddy 
in the different granaries, The main 
argument is that the High Court's judgment 
did not contemplate any inquiry about 
the paddy in the granaries. With this we 
are unable to agree, because .we do not 
see why paddy should not be included in 
‘movables’ for which discovery and inquiry 
were ordered......... It has also been argued 
that some deduction should have been 
allowed for such quantily as must have 
been spent for maintenance of live-stock, 
consumption for the family, and sidhas. 
The second of these items cannot be al- 
lowed, because the defendant as the holder 
of the impartible estate was bound to 
maintain the family out of the income of 
the estate as it came into his hands, as 
we shall afterwards see. The case as 
regards the other two items lacks precision. 
But there is some evidence from which it 
is found that sidhas were given to servants 
as wages of servants for the period prior 


‘to Raja Durgaprasad’s death and some 


paddy was also used for maintaining the 
elephant and other live-stock, 

If a rightful executor or administrator 
brings an action of trover or trespass 
against the executor de son tort, the latter 
may give in evidence in mitigation of 
damages, payments made by him in the 
rightful course of administration. (Ingpen 
on Executors, 2nd Edition, p. 69), 
That also is the law in India under 
s. 304, Suecession Act, for it cannot be 
maintained that the maintenance and 
upkeep of live stock is not in due course 
of administration. So also would an 
executor or administrator be bound to 
pay the debts of the deceased. These 
principles, however, will only apply to 
the wages of servants for the period of 
Durgaprasad’s life-time and the feeding of 
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ihe elephant which srbsequently died of 
- lightning stroke and of the several items 
of Jive-stock which have been delivered. 
.As regards those which have not been 
delivered and for the non-delivery of which 
no explanation has been offered, the defend- 
ant, from the moment of conversion, became 
| 8 wrong-dcer, Toa wrong-doer ortrespasser, 
in our judgment, a different principle 
should apply. For example, where the 


proprietor of land seized an animal, as - 


. damage feasant, under circumstances which 
made the seizure wrongful, 
feeding it for several days sold it, the 
owner was held entitled to the full value 
of the animal in trover, without any 
deduction for the feeding: Wormer v. 
‘Biggs (52). On all these considerations, 
and taking into account what Gostha has 
said, we think we must disallow 1,500 
maunds of paddy, with the result that the 
Judges decree on this head should be 
reduced by Rs. 3,000. There is also a 
question of interest, which will be dealt 
with later. 
ITEM No. 12--Bonbs AND PROMISSORY 
NOTES. 

Thisitem relates to a number of bonds 
and promissory notes which the Subordinate 
Judge has ordered the defendants to deliver 
to the plaintiffs. The plaintiffs in the 
course of their arguments. in the Court 
below gave up.their claims with regard to 
such bonds and promissory notes as were 
time-barred. The decree, therefore, purports 
to bein respect of such only of the bonds 
and promissory notes. as are not time- 
barred. 

This, however, is disputed on behalf of the 
defendant. 

APPEAL. 

Dr. Gupta's argument is, as was his 
client’s argument in the Court below, that the 
bonds andthe promissory notes do not come 
within any of the items for which enquiry 
was ordered by the High Court. The 
Subordinate Judge was of opinion that they 
would come within the words ‘‘all 
movable properties” in cl. (v)(d) of the 
decretal order of the High Court, as, under 
the General Clauses Act, all properties 
which are not immovable are movable. 
Before him a construction on the “ejusdem 
generis’ basis was put forward, based on 
the words “jewelleries”, “cash” and 
“moneys” which followed (and not preced- 
ed) in that clause, bub the learned Judge 
overruled it. The learned Judge also 
ointed out how absurd it would be to 
(52) (1845) 2 Oar & Kir 3}; 80 R R 824, 
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suppose that while moneys realised on 
bonds, ete., were taken into consideration 
and provided for, such bonds, etc., in 
respect of which no realisation had been 
made were lost sight of by the learned 
Judges. We entirely agree with the 
reasons which the Subordinate Judge 
has given for overruling this conten- 
tion. A bond, as a physical object is, in our - 
judgment, movable property. Mb 
* % + x x 
Cross-_BJECTION. 3 

Mr, Das in his cross-objection has urged 
that the Subordinate Judge should have 
assessed the values of these bonds and 
should have made a decree inthe alterna- 
tive for the said values, inthe form con- 


. templated by O. XX, r. 10. He has pointed 


out that Issue No. 16, which related to 
bouds and promissory notes, had these 
words: “Are the plaintifs entitled to get 
them or their money value?” and thatthe 
defendant had moved the Subordinate 
Judge to delete the words “or their money 
value,” but the learned Judge has refused 
to accede to this prayer and that upon that 
the defendant moved this Court for the | 
same purpose but failed. He has, therefore, 
argued that the learned Judge was wrong 
in refusing to assess the money value of 
these bonds. 

The Subordinate Judge has disposed of 
the matter in these words :— a 

“If the bonds, etc, that came into the defendant's 
hands were discovered, the plaintiffs could bring suits 
as successors to the interest of Raja Durgaprasad on 
these bonds for the recovery of the moneys due thereon, 
They may still do soeven without filing the bonds pro- 
vided the necessary particulars are available, and ib is 
open to them to claim damages from the defendant, in 
the alternative, ifthe defendant fails to deliver -the 
bonds to them and they suffer any loss in consequence. 
But I think that an enquiry regarding the damages 
which the plaintifs would be entitled to recover 
from the defendant in the event of non-delivery of 
the bonds and promissory notes which may be found 
to have come into his hands does not come within 
the scope of any of the enquiries directed by the 
High Court. If the plaintiffs suffer any loss on account 
of non-delivery of the bonds and promissory notes, 
there will arise a cause of action quite independent 
of the cause of action for the present suit, J, therefore, 
find that the plaintiffs cannot at this enquiry claim 
by way of damages the value of the bonds and 
promissory notes in the event of non-delivery by 
the defendant,” 

Mr. Das has pressed us to have a 
money-value assessed for these bonds 
and promissory notes. He has said that 
in view of O. XX, xr. 10, Civil Procedure 
Code, it was obligatory on the Judge to 
make such assessment, that the learned 
Judge was wrong in reviewing his own 
order previously made and that there is 
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no just reason why his clients should be 
driven to a fresh suit and compelled to 
incur additiona] trouble and expense or be 
obliged to remain satisfied with an infruc- 
tuous decree which the defendant will not 
hesitate to disobey. 


It is quite true that under O. XX,r 10, 
the decree shall also state the amount of 
money to be paid, in the alternative, if 
delivery cannot be had. But ina case of 
this kind if the Court has to assess the 
money value of the bonds, it will have 
to embark on an enquiry as regards each 
bond in order to find out what money 
should be paid for it if no delivery be 
offered. Sach an enquiry may often prove 
unnecessary in the end, because the bond 
itself may be delivered or if may prove 
inadequate, for events may happen bet- 
ween the date of the enquiry and the 
date of the decree which may alter the whole 
basis and complexion of the liability on 
the footing of which the liability of the 
defendants is to be assessed. As a mere 
piece of movable property, and irrespec- 
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actionable claim, the value of the bond 
is only nominal, but the measure of the 
damages would be upon the -basis of its 
character as representing an actionable 
claim. A regards the contention that the 
Subordinate Judge had no power to review 
his own order, we are not prepared to 
give too much weight to it: for since the 
Code of 1908 with its provision as regards 
inherent jurisdiction of Courts came into 
being, the old theory of finality of inter- 
locutory orders has been almost wholly 
exploded. And as regards the harassment 
that the plaintiffs will have to undergo 
if. they are relegated to a future suit, the 
matter requires no very serious considera- 
tion, for the legislature has provided in 
O. XXI,r. 31, a remedy which seems to us 
to amply,meet the requirements of the case. 
That rule after laying down in cl. (1) the 
different modes in which the decree may be 
enforced, says in cl. (2) that 


“the Court may award to the decrea-holder in case 
where any amount has been fixed by" 


the decree to be paid, as an alternative 
to delivery of movable property, such 
amount and, in other cases, such compensa- 
tion as it thinks fit. This provision itself 
shows that a decree for delivery of a 
specific movable need not necessarily,. 
in. all cases, be in alternative form. That 


an enquiry as to damages in cases of this | 


kind may more profitably be started by the 


001 


Court in execution, cannot, in our opinion, 
be disputed. 

The principles on which such damages 
have to be assessed, are not very difficult 
of appreciation. Dr. Gupta has argued that 
1t 1s only on the footing of wilful neglect 
or devastavit, that such damages may 
be assessed. But with this we do not 
agree, 

“If the security is void at the time of conversion 
and not by any act of the defendant, only nominal 
damages can be recovered, because if the docu- 
ment, which was itself valueless, was detained by 
the defendant after his right to it ceased, the 
plaintiffs would be entitled to a verdict with nominal 


damages for the parchment (Mayne on Damages, 9th 
Edition, pp. 387-388.)” 


Otherwise, the plaintiffs having been, 
by the defendant’s wrongful act, prevented 
from realizing their dues, damages will 
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-have to be assessed on the footing of the 


injury or loss [Ibid]. Remarkable instances 
of the estoppel ‘which arise against the 
defendant in such circumstances are given 
in the book after ‘ihe passage quoted 
above. 

The cross-objection should be overruled. 

Irex No, 13—DEDUOTIONS. 

A. Shop-debts and outstanding bills 
(Annexure D).—In the judgment of the 
High Court's ordering portion, cl. (v) (e) 
it was ordered that the defendant would 
be entitled to get a deduction of any shop- 
debts and other outstanding bills and debts 
of Durgaprasad paid by the defendant up 
to the date of the suit, otherwise than 
for the estate or the other immov- 
able properties incorporated thereinto. 
The defendant's claim on this head was 
contained in his Annexure D. The Sub- 
ordinate Judge has allowed Rs. 43,681-11-0 
on this account. 


APPEAL. 

The defendant's appeal relates to a num- 
ber of items which have been disallowed by 
the Judge. 

The argument is that no distinction 
should have been made between per- 
sonal contracts and estate contracts, but 
that the liability for all such contracts 
should fasten on the heirs who, and not 
the successor, were bound to bear the 
consequences of such contracts. The 
words ‘‘Shop-debts and other outstanding 
bills and debts of Durgaprasad, otherwise 
than for the estate, etc.,” have been 
sought to be interpreted as meaning such 
debts as would be chargeable on the 
estate. 

Mr. Chaudhuri has argued in substance 
that where there is an impartible estate 
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and the holder dies the estate becomes 


extinct, and so his successor succeeds to 
a new estate free from all liabilities except 
such as may have fastened on to the 
estate under the law: in other words, 
that the holder for ihe iime being of an 
impartible estate with liabilities arising 
out of contracts, enteredinto with strangers, 
by him personally. He has argued that 
ordinarily such a distinction is nct 
necessary to be made, because ordinarily 
the person succeeding to the impartible 
estate is the person who, as heir, would 
be liable for such contracts, but where, 
as here, the heir is one perscn or one 
body of persons and the successor another, 
the distinction becomes necessary and 
has to be made. To put it in another 
form, his argument has been that con- 
tracts which have a concern with the 
estate should be treated as creating 
liability on the estate in the hands of 
the successor only, inthe same way and 
to the same extent as alienations made 
for the benefit of the estate are binding 
—an argument which, if pursued, gives 
rise to a vexed question, namely, what 
is the true meaning of the words “for 
the benefit of the estate’ which occur in 
the judgment of the Judicial Committee 
in Hunoomanpersaud Panday’s case (53) 
(See Mulla's Hindu Law, Edn. 7, pp. 243- 
243-A). Several cases have been cited in 
this connection. Kali Krishna Sarkar v. 
Raghunath Deb (54), Inder Sen Singh v, Har- 
pal Singh (55) and Harpal Singh v. Bishan 
Singh, 3 Ind. Cas. 907 (56). In these cases 
following the observations contained of the 
Judicial Committee in Kutama Natchiar 
v, Rajah of Shivagunga (57) and Jogendro 
Bhupati v, Nityanand Man Singh (58) and 
other cases, it was held that where 
ancestral property is impartible and is 
held by a single member of the family, 
all the members of the family must be 
deemed to be joint in estate and the 
rule of succession to the property is the 
same as that which governs the case of 
impartible property, so that a junior 
member of the family who gets maintenance 
from the person holding the impartible 
estate succeeds to the estate by right of 
survivorship. It washeld that where an 


(53)6 MIA 393; 18 WR8In-; Sevestre 251: 2 
Suth. P OJ 29; 1 Sar, 552: 19 E R 147 
(54) 31 O 224. TEN 474 
po 12 Ind. Cas. 915; 4 A 79; BJAL J 


(56) 3Tnd, Cas. 907. 
G A539: 2 W RPO 31: 2 Sar. 25. 
(58) 180 151; 171 A 128; 5 Sar, 596 (P O). 
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impartible estate devolved, by right of 
survivorship, on amember of the family . 
or any male lineal descendant, not being 
the son or grandson of the last male 
holder, it cannot be regarded as assets 
of the deceased so as to entitle the 
holder of a decree against him to proceed 
against such property in execution. Sarta) 
Kuari v. Deoraj Kuari (59) and Rao 
Venkata Surya Mahipati Rama Krishna 
Rao v. Court „of Wards (60) were distin- 
guished in these cases as only referring 
to the power of the next taker of an 
impartible raj to question the validity of 
alienations (in the former case by way 
of gift, and in the latter case by way of 
will) and as not having touched the question 
of mode of descent or ihe incidents 
of succession. On the other hand, in the 
case of Ram Das Marwari v. Braja Behari 
Singh (61) the learned Judges, relying 
upon Rao Venkata Surya Mahipati Rama 
Krishna Raov. Court of Wards (60) and 
particularly the passage therein which 


runs in these words: 

“where the Mitakshara Jaw prevails and there 
isthe custom of primogeniture the eldest son does 
not become a co-sharer with his father in the 
estate, the inalienability of the estate depends upon 
custom which must be proved, or it may be in 
some cases upon ihe nature of the tenure, ” 


held that where the right of primogeni- 
ture exists, in a Mitakshara family, the 
son who takesthe estate does not become 
a co-sharer in the estate and dces not 
take by survivorship, and such an estate 
is not prima facie inalienable and that 
the son takes the estate with the burden 
of the decree against the father and 
is Hable to be proceeded against in 
execution. In Madras also there has been 
a conflict of judicial opinion on the question, 
Nachiappa Chettiar v. Chinnayasami Naic- 
ker (62), taking the former view, while the 
latter view was taken in Rajah of Kalahasti 
v. Achigadu (63), Zamindar of Karvetnagar 
v. Trustee of Tirumalat, Tirupati, ete., 
Detastanams (64). An exhaustive and 
illuminating review of the case-law on the 
point will be found in the decisicn in the 
case of Shyam Lal Singh v. Bijay Narayan 
Kunda (65) inwhich if was held that the 
interest of the holder of an impartible 
estate is liable for his debts, in the hands 


CD10 A 272; 15 I A 51; 5 Sar. 139(P 0). 

(60) 22 M 393; 261A 83; 7 Sar 481(P CO). 

(£16 O WN 879. 

(82) 29 M 453; 16 M L J 339. 

(63) 30M 454; 17M L J 363. 

(64) 2 Jnd Cas. 18; 32 M 429; 19M LJ 401. 

(65) 39 Ind. Oas. 36; AI R 1917 Pat. 616;2 PL J 
136; 1 P L W 140; (1917) Pat. 121, 
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of his heir, and that it is only for the pur- 
pose of ascertaining the person entitled to 
succeed to an impartible estate that recourse 
must be had to therule which would have 
governed the succession, if the estate had 
remained partible. The decision of the 
Judicial Committee in Baijnath Prasad 
Singh v. Tej Bali Singh (66) in an attempt 
to reconcile the different decisions of the 
Board [with the exception of the decision in 
Bishun Prakash Narayan Singh v. Janki 
Koer (67) which was said to have tean the 
result of acceptance of an off-hand view 
without argument and without citation of 
authorities] has predicated for succession 
to an Impartible estate, governed by the 
Mitakshara law, a rule by survivorship 
not based onthe theory of co-ownership by 
birth. This has created a tangle which it 
will be for their Lordships to settle some 
day, and no result will follow from pursuing 
the point any further here. 

But an examination of the items, as 
regards which the decision of the learned 
Judge has been taken exception to, re- 
lieves us of the necessity of arriving at 
a definite conclusion on the aforesaid ques- 
tion, It appears that Nos. 1,5, 6,36 to 41, 
S11, 312, 334, 337a, 338, 338a, 341, 348and 
349 are clearly-in respect of the impartible 
estate. Nos. 2,3 and 310 are bills in con- 
nection with law suits, which presumably 
were 10 connection with the impartible 
estate; and in any case the defendant has 
not shown that they were for Durgaprasad’s 
personal matters. No. 273a is for clothes 
supplied for the Rajbatee and no evidence 
ig availableto show when the purchases 
were made. In such circumstances, we 
think the Judge was right in disallowing 
the deductions. There is a question of 
interest to be considered and that will be 
done later on. * $ + * 

D.—Incomu-tax. 

An agreement was reached in the Court 
below according to which the income-tax 
was calculated, but this was without preju- 
dice to the plaintiffs’ contention that the 
defendant is not entitled to any deduction 
for it at all. The contention is that income- 
tax was not legally payable on what was the 
unrealized income of Raja Durgaprasad’s 
time realized afterwards by the defendant. 
The contention is that it was a voluntary 

(66) 60 Ind. Oas. 531; AI R1921P O 62; 48I A 
195; 43 A 228; 19-A LJ 317; 330 L J338: 40 ML 
J 387; (1921) M W N 30); 250 W N584:2P LT 


257; 23 Bom. LR631;3 U PL RiP GO) 33-2 
T 358 (P O). D Pk 


(67) 62 Ind. Cas. 239AI R 19920 PO 34; 24 O 
W N 857; 28 M L T 105; 12 L W 349 (P 0). 
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payment because there was at the time a 
decision of the Calcutta High Court (of . 
Greaves, J.) in the case of Mitchell v. Mac- 
neill (68), (Ex. 9a), which supported such 
a contention. The previous judgment of 
this Court in this case, in our opinion, eon- 
cludes the matter, because it has laid down 
that the defendant will be entitled to get a 
deduction of income-tax, ete., which may 
have been paid by the defendant on account ' 
of sums,” meaning sums which fell due 
during Raja Durgaprasad’s lifetime, and 
might have been realized by the defendant. 
It has been argued that the word “paid” 
in this direction means “legally payable 
and actually paid,” and it is also pointed 
out that the correctness of the decision of 
Greaves, J., cannot be questioned because 
it led to the amendment of the Act. We do 
not see the force of these contentions because 
the evidence is that the income-tax people 
examined the books and assessed the tax 
and the defendant was in consequence 
obliged to pay. He was entitled to assume 
that thetax was rightly assessed and he 
then made the payment, for which in our 
opinion heis clearly entitled to be reim- 
bursed. 
$ ¥ * * 
A.—Irsm No. 18—INTEREST AND B.— MODHE 
OF ACCOUNTING. 
A—Interest. 
Appeal. 

The contentions of the appellant as 
regards interest, from the date of the 
liability up to the date of decree, are in the 
following three heads: 

First.—That the Judge was wrong in 
compounding interest, from the date of 
liability up to date of decree, with the 
principal amount of the liability, and 
then decreeing interest on the total amount, 
at 6 per cent. per annum, from the date 
of the decree until realization. This 
contention relates only to Items Nos. 6, 
7,8, 9, 10 and ll. 

Second.—That there should have been 
a stoppage of interest from some point 
of time till now. This contention relates 
to all the items on which interest has 
been allowed. 

And Third.—That the rate of interest 
should not be 6 per cent. per annum but 
much less. 

The third contention is wholly un- 
tenable. Nothing less than 6 per cent, 
per annum can be thought of. Besides, 
the High Court and the Judicial Com- 

(68) 103 Ind. Cas. 120; A T R 1927 Oal. 518; 31 Q 
W N 630, 
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mittee have already allowed that rate. 
The second contention requires consi- 
deration. In support of this contention, 
the factsto which our attention has been 
drawn are the following.’ Soon after the 
institution of the suit, that is to say, on 
October 28, 1919, the defendant was, at 
the plaintiffs’ instance, prohibited by an 
adinterim injunction from transferring 
any part of the properties in suit. By 
the order that was passed, by consent, 
on January 28, 1920, though the appoint- 
ment of a Receiver was put off, yet the 
defendant continued to be under a 
restraint, inthe matter of dealing with 
the properties and of resorting to such 
means as might he necessary for paying 
off the plaintiffs’ dues. It is said that 
the end of 1919 or the beginning of 1920 
was the first point of time from which 
there should have been a cessation of 
interest. It is then said that if this cannot 
ba allowed, then, at any rate, interest 
should cease to run from December 22, 
1927, when the Receiver was appointed. 
The circumstances under which the last- 
mentioned order was passed, were these. 
After the Subordinate Judge hadsmade 
his decree on remand, the plaintiffs com- 
' menced execution and there 
Court, on behalf of the defendant, an 
application for its stay. On December 22, 
1927, this Court made an order appointing 
a Receiver for the immovable properties 
and gave certain directions. The order 
opens with these words: 

“We acknowledge the help which both sides 
have given us in this vexed matter, because 
neither of the parties isin a position to furnish 


security to the extent of what ordinarily this Court 
directs in such matters,” 


Nextly, our attention 
drawn to the fact that the High Court, 
‘In its judgment, contemplated that the 
proceedings on remand should be con- 
cluded within four months from the date 
of the judgment and those proceedings, 
notwithstanding such direction, went on 
till May 7, 1927. It was shown that from 
Mr. M. N. Das’ decision the appeal was 
lodged on August 17, 1927, and the appeal 
first came on the list on December 13, 
1932. It has also been urged that on 
February 10, 1933, the plaintiffs obtained 
an adjournment of the appeal sine die, 
without placing proper materials before 
the Court, and that it was not until 
March 1933 that a date could be fixed 
for the hearing of this appeal. On all 
these facts Mr. Chaudhuri has contended 
that there should be a stoppage of 


has also been 
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interest from such point of time as to 
us may seem just and equitable. He has 
referred in this connection to certain cases 
which we shall now notice. Torre v. 
Browne (69), which was a bill for dis- 
tribution of a testator's estate. One of 
the questions was whether interest should 
be charged on arrears of an annuity. The 
Lord Chancellor, while holding that the 
general rule of the Court was that arrears on . 
an annuity do not carry interest, observed: 

“The cases in which, in later times, the Court, 
in the absence of express contract, has allowed 
interest have been confined to those where the 
annuitant has held some legal security which, 


but for the interference of the Court, he might 
have made available for the obtaining of interest; 


or where the accumulation of arrears have been ~ 


occasioned by the misconduct of the party bound 
to pay. * * * But on the best consideration of 
the facts, I am unable to fix the blame of delay on 
those who were to pay the annuities rather than to, 
those who were to receive them.” < 
Curiously enough, one great and per- 
haps the only point of | similarity bet- 
ween that case and the case before us is 
that each was or has been ‘‘a lamentably 
protracted litigation.” The rule of Court in 
England in this matter, is not the same as > 
the statute law in this country (vide ss. 351 
to 354, Indian Succession Act), Peruvian 
Guano Co. v. Dreyfus Brothers & Co. (70) 
is a very different case. ‘The question was 
one of damages for detention of some 
cargoes, and one of the periods for which 
such damages were to be determined was 
subsequent to the date when the cargoes 
came into the possession of a Receiver 
appointed by the Court. Lord Watson in 


-his speech said : 


“The order of December 17, 1889, for the appoint- 
ment of a Receiver had the immediate elect of 
making thecompany bare custodians for the Court; 
and the appointment of February 23, 1831, transferred 
the actual possession of the cargoes or their pro- 
ceeds from thecompany to an officer of Court. In 
my opinion, detention by the company, whether it 
had been legal or illegal, ceased at the first of 
these dates. When possession of the subject of 
coutroversy is with the Court, the competing par- 
ties Are simply preferring their claims inthe 
ordinary course of law; and any damages which 
the successful party may suffer from the continuance 
of the litigation are due to the law's delay, and not . 
to any wrong perpetrated by the unsuccessful com- ` 
petitor.” , 

In the present case no Receiver was ap- 
pointed of the movables or the cash. In 
Stirling v. Wynne (71), (Mews’ Digest, 
Vol. 2, Col. 265), one creditor had, by 
appointing a Receiver, obtained preference 


ye (1855) 5 H LO 555; 24 LJ Oh. 757;101 R R 


(70) (1892) A O 166; 61 L J Oh. 749; 7 Asp.M O 
225; 66 L T533 
(71) (1834) 1 Jo. 51. 
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in respect of his debt, and the interest 
claimed by the latter against the debtor 
was refused. 

None of the cases above-mentioned have 
any analogy to the present case. Neither 
the interim injunction of October 28, 1919, 
nor the consent order of January 28, 1920, 
nor ihe appointment of a Receiveron De- 
cember 22,1927, could have prevented the 
defendant, if he was so minded, from 
obtaining an order for dealing with his 
properties in any way he liked, if only such 
dealing was meant to raise funds to pay 
his liabilities. Nor again was the time 


taken up in the disposal of the proceedings 


on remand, nor the period taken up by 
the appeal, which the defendant himself 
preferred to this Court from Mr. Das’ 
decision, and the conduct and preparation 
cf which were in his hands, a matter 
which can be put against the plaintiffs, so 
long as it has not been shown that the 
plaintiffs in any way have stood in the way 
of the speedy disposal thereof. The de- 
fendant could well have applied to the 
Court to give him liberty to raise funds 


and could atleast have offered to pay off 


his liability in full or in part. The ad- 
journment that was obtained on February 
10, 1933, was as far as we can gather, not 
on the application of one side only. 


One important principle, under which | 


running of interest may be suspended, is 
where the delay in the payment of the 
principal debt is caused by some impro- 
per act or omission of the creditor, | Gopesh- 
war Saha V. Jadav Chandra (72), in which 
several authorities have been cited], 
because in stich a case the wrong is with 
him. So if a creditor, by his own act, 
puts it beyond the power of the debtor 


to make payment, no interest should be: 


recoverable for the period during which 
the creditor was thus prevented. This 
principle is based on the plainest principle 
of justice, equity and good conscience. 
Again in Muhammad Ali Muhammad Khan 
v. Ramzan Alt (73), the Judicial Committee 
disallowed interest for the period taken 
up by appeals by the mortgagee, the case 
having been hung up by his persistence 
In asserting an unwarrantable claim for 
interest. In the present case we can see 
none of such circumstances existing. The 
order for the appointment of a Receiver, 
as far as we can gather, was made by 


(72) 32 Ind, Cas. 537; AI R 1917 Oal.633;43 O 
632; 22 O LJ 352; 20 O W N 689. 

(73) 69 Ind, Oas. 65; AT R1921 P O 100; 14 L W 
-710 (P 0), 
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this Court to relieve the defendant from 
execution and the order itself looks like 
an order by consent, though it does not 
expressly say so. As regards the first 
contention, namely, that relating to the 
allowing of interest up to dato of decree 
and compounding it with the principal on 
the date of the decree and allowing of 
interest thereon at the Court rate, s. 34, 
Civil Procedure Code of 1908, justifies 
such a course. Even under the Code of 
1861 the law was the same. But their 
Lordships of the Judicial Committee have 
never said anything and, on the other 
hand have said much to indicate that 
the matter is purely one of discretion. It 
is quite true that 

“the rate of interest, however, to be allowed on the 
principal debt up to the date of the decree 
ought to be that, if any, which has been fixed by 
contract, express or implied, between the parties: 
Sophia Orde v. Alexander Skinner (7 1)."’ 

Also, where there is no contract, expresa 
or implied, there is a discretion as to what 
interest, if any, has to þe allowed: Panna 
Lal v Nihal Chand (75). There is a diver- 
gence of judicial opinion on the question - 
whether in the case of a mere detention of 
debt, where there is no contract, express or . 
implied, to pay interest or no statute or . 
mercantile usage allowing it, interest can 
be awarded as interest. But that in a 
proper case it may be awarded by way of 
damages has been the view generally taken. - 
Section 34 of the Code of 1903, also express- 
ly sanctions the form of the decree that 
has been passed. But if one looks into 
the section a little closely, one finds that 
while, except in cases in which the contract 
rate; for some reason or other, fails, that 
rate should be enforced up to date of suit, 
so far as the period pendente lite and also 
the period post decree are concerned, 
reasonable rates of interest are to be 
allowed. This clearly shows that the 
plaintiff cannot, as of right, ask for the 
contract rate of interest for the period 
pending the suit, though Courts have 
always held that thatrate should be adhered 
to unless it would be inequitable 
to do so. So far as post decree interest 
is concerned, there again the Court has a’ 
discretion. But the object of allowing such 
interest on the aggregate amount, com- 
pounded of principal and interest up to 

(71) 3 A 9l; 7 IA 196; 4 Sar 178; 70 L R 295; 
4 Iud. Jur. 476; 3Shome L R 272;3 Suther 738, 4 
Sar. 178 (P 0). 

(75) 67 Ind. Oas. 423; A TR 1922 PO 46; 26 GO 
W N 737: (1922) MWN 376; 43 M LJ 66: 33 0 
L J5: 160 W80; 24 Bom. LR 97; 3L ML T 
129; 2 PL R (P O} 1922 (P 0). 
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decree, is two-fold. Oneis to enable the 
debtor to know the exact amount of his 
liability, which as soon as it is found in 
the decree, it is his duty to discharge: for, 
under the law, it isthe duty of the debtor 
to find his creditor out and to make the 
payment, The other object is what was 
pointed out by the Judicial Committee in 
the case of Sophia Orde v. Alexander 
Skinner (74): 

“A practice, indeed, of giving upon the aggregate 
sum decreed for principal, interest and costa, interest 
at only 6 per cent, does seem to have grown up: but 
that may have been in order to prevent the parties 
from enforcing their decree, and allowing their 
demand to roll on at 12 per cent”, 

In the present case, there was no contract, 
implied or express, and the interest ante 
lite as well as pendente lite has been 
allowed at 6 per cent. because presumably 
the Subordinate Judge considered that 
that was afair rate. There was no point 
therefore in compounding the principal and 
the interest due up to the date of the 
decree, and'making interest to run on the 
aggregate sum at that rate. Section 34 of the 
Code or its principle was never intended 
to be used as a means for provid- 
ing for compound interest: see 
Jodoonaih Roy v. Dwarkanath Chatterjee 
(76), but to relieve the debtor of a hard rate 
of interest for a contract rate, express or 
implied, is seldom 6 per cent or less. And 
if the decree is maintained, it will only 
mean that the Court is allowing compound 
interest, compounded at the point of the 
decree. The Judicial Committee has 
pointed out that 

“the plaintiff getting the security of a decree has 
his interest reduced in the generality cf cases.” 
Umes Chunder Sircar v. Zahur Fatima (77). 

The present decree, far from reducing 
the burden of interest, has immensely 
increased it. We are aware that the 
discretion exercised by a Court of trial 
should not be lightly interfered with by 
a Court of Appeal. But the compounding 
in our judgment is based on no principle, 
and we must accordingly set it aside. 
Indeed, we feel, as will appear from what 
we propose to say now, that we are bound 
to interfere with this part of the learned 
Judge's decision. 

# 4 % * 
B—Mopk OF ACCOUNTING. 

Closely connected with the question of 
interest is the question as to how the 
payments made by the defendant are to 
be credited. Here again, as has already 
been pointed out, under Mr. Bose'’s decree 

(76) 1 W R15. 

(77) 18 O 164; 17 TA 201; 5 Sar, 507 (PO). 
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such payments, as he dealt with, were 
credited against the principal amounts due 
and this manner of accounting was upheld 
by this Court cl. (v) (a). This has also 
been affirmed by the Judicial Committee 
and their Lordships in dealing with 
Rs. 48,259-3-9 have ordered the deduction 
of this amount with 6 per cent. per annum 
with interest from the date of its payment 
from the amount payable by the defendant 
to the plaintiffs “as provided by the 
decree of the Subordinate Judge” [el. (3) ]. 

The Subordinate Judge has adopted 
another mode. He has, for instance, as 
regards the bank money credited the pay- 
ments of Rs. 2,00,000 and Rs. 50,000 in the 
first instance against the interest due. 
This isin clear contravention of what is 
provided for in Mr. Bose’s decree and in 
the High Court's decision and what has 
been approved and confirmed by the Judi- 
cial Commiltze. As regards the Items 
Nos. (14) an1 (16) of the decretal order in his 
judgment, the Jearned Judge has not given 
details as to how the credit was to be 
made, but if the same process has been 
resorted to, in arriving at the figure, which 
is to be found in Item No. (16) of the decree 
which was drawn upin pursuance of his 
judgment, the decree cannot be upheld. 
The interest that has been awarded in 
plaintiffs favour in this case is not an 
interest provided for in any contract be- 
tween the parties, express for implied, but 
by way of damages only. The payments 
that were made were not payments made 
against interest expressly, and there has 
been no agreement between the parties and 
no order of Court under which such pay- 
ments or any ofthem, if made, were to be 
credited against interest. A right ofa 
creditor to appropriate a payment against 
unliquidated damages and when no interest 
was in fact running under any contract, 
express or implied, isa thing unknown to 
law. The payments were made subject to 
adjustment in future. In these circumst- 
ances, all payments made before the decree 
ofthe Subordinate Judge, dated May 7, 
1927, must necessarily be regarded as 
payments on account and on the same foot- 
ing asthe payment of Rs. 48,259 referred 
to above. Payments made since that day 
are also to be regarded on that footing, 
because they have not been made in exe- 
cution of the decree but as advances under 
order ofthe Court, which never said that - 
they were, if made, tobe credited against 
interest. 

In our judgment, all payments made hy 


1935 


the defendant for which he will get deduc- 
tion inust be credited against the principal 
amount due, that is tosay, they should be 
credited in the same way asthis Court had 
ordered as regards Rs. 2,50,000 and the 
Judicial Committee has ordered as regards 
Rs. 48,259-3-9, namely that they should 
bear interest at 6 percent. per annum as 
from thedates on which they were made 
and should be deducted from the amounts 
payable hy the defendant to the plaintiffs 
under the decree. 
CRosS--OBJ LOTION. 

The plaintiffs’ cross-objection relates to 
Items Nos. 1 to 5 with respect to. which no in- 
terest has been allowed, either since con- 
version up to suit, or from the date of 
suit up to date of decree. Mr. Das has 
relied upon Peruvian Guano Co. 
v. Dreyfus Brothers & Co. (70) in 
support of his case thatthe plaintiffs are 
entitled todamages for the detention of the 
goods. This claim, however, was never 
made in any of the Annexures and not 
put forward ag a ground in the memoran- 
dum of appeal. Such a claim was never 
made as regards the value of movables 
in Mr. Bose’s decree, when that decree came 
up before this Court. It has been put in asa 
supplementary ground at the hearing of the 
case before us. We would disallow this claim, 
especially as we have, bearing this matter 
in mind, not interfered with the Judge's 
valuation on the point of depreciation. 

APPLICATION FOR A SUPPLEMENTAL 
DECREE OR FOR FURTHER DIRECTIONS. 

The High Court, as already stated, had 
made a decree in plaintiffs’ favour order- 
ing discovery and in respectof all rents, 
royalties and moneys on account of mort- 
gages and mogey-lending which had fallen 
due to Raja Durgeprasad and had been 
realized by the defendant “up to the date 
of institution of the suit.” The Court 
below, as appears from its judgment, was 
asked to give the plaintiffs a decree in res- 
pect of some amounts realized by the 
defendant after the institution of the suit. 
The Subordinate Judge, in his judgment, 
held that such realization, whether amic- 
ably or by obtainment of decrees, did not 
come within the scope of the inquiry order- 
ed by this Court. 

The plaintiffs have taken exception to 
this decision, by way of a cross-objection; 
but it has been conceded by Mr. Das that 
the objection, as a cross-objection, cannot 
succeed, because the High Court's decree 
having limited the inquiry in themanner 
stated above, it was beyond the competency 
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of the Subordinate Judge to override it and 
to enlarge the scope of the inquiry and to 
give the plaintiffs a decree for realizations 
made after theinstitution of the suit. 

The plaintiffs, however, have, at the hear- 
ing of this case before us, put in a petition 
asking for a supplemental decree or further 
directions, in re3pect of such realizations. 
They say that when, after Mr. Bose’s 
decree, the question of stay of execution 
was brought up to this Court there was an 
order made by this Court (Mockerjee and 
Cuming, JJ.) on February 9, 1922, main- 
taining an injunction which had been 
previously issued and which restrained the 
plaintiffs from executing the decree upon 
certain terms, one of which was that the 
defendant was to forthwith deposit in Court 
all sums which he might from time to 
time realize out of moneys invested in 
various money-lending businesses. They 
say also that, as no such deposit was 
made, they had, at the time when the 
High Court passed its decree in 1925, no 
knowledge that the defendant had made 
any realization after suit. They say 
further that it was only after they had 
obtained discovery, in pursuance of the 
order of this Courtin its previous judg- 
ment, that is to say, in 1926, and while 
the inquiry was being held oy the Sub- 
ordinate Judge, that they came to know 
that such realizations. had in fact been 
made by the defendant. They refer to 
their plaint and contend that the prayers 
therein are such as would include aclaim 
in respect of all realizations, whether 
made before or after suit. On these 
grounds, they pray that the decree, which 
the Court has already made, being an 
administration decree they are entitled to 
a supplementary decree, or further 
directions entitling them to these realiza- 
tions. 

In support of the application, and to 
establish the proposition that his clients 
are entitled to such a decree or such 
directions, 89 that they may not have to 
seek their remedy in another litigation, 
and so that complete justice may be done 
between the parties in this suit Mr. Das 
has referred to a number of decisions, 
He has, in the first place, pointed out 
that the decision of the Judicial Commit- 
tee, in this very case, is an instance of 
the application of this principle; for, as 
regards the plaintiffs’ claim for main- 
tenance and the defendant's claim for 
deduction for certain payments that he 
had made, their Lordships have said; 
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“Their Lordships see no reason why the defen- 

dant’s claim should not be considered in the present 
proceedings and why, if the plaintiffs claim 
maintenance in addition to the properties awarded 
to them, their case also should not be cousidered 
together with the plaintiffs’ claim. A separate suit 
would involve a repetition of good many facts 
already recorded in this suit.” 
_ In In re Symons, Luke v. Tenkin (78), 
it was held that when the statement of 
claim, in an administration action, 
against an executor, alleges that he has 
committed wilful default, but the judg- 
ment at the trial gives no relief on that 
finding (the claim to such relief not being 
however dismissed), the Court can at any 
subsequent stage of the proceedings, if 
evidence of wilful default is adduced, 
direct further accounts and inquiries to 
be taken and made on that footing, In 
Edmonds v. Robinson (79), which was a 
partnership action for dissolution and ac- 
counts and in which accounts and in- 
quiries having been ordered a further 
direction was asked for in order to credit a 
premium which had been paid, the prayer 
was refused. Kay, J.,-laid down the rule 
in these terms: 

“That which is asked now is a very important 
addition to the decree indeed. The first queation, 
when leave is asked for to bring a supplemental 
action is, when were the facts discovered? The 
answer here would be thab the plaintiff discovered 
them before he. obtained judgment in his action. 
This is a very serious objection to granting leave 
to bring an action for a supplemental relief.” 

Instances where, in order to shorten 
litigation and best attain the ends of 
justice by preserving the rights, events 
subsequent to the suit, or even posterior 
to the decree appealed from, have been 
taken cognizance of by the Court, have 
been cited: Balakbala Dasee v. Jadunath 
Das (50), (administration suit), Ram Ratan 
Sahu v. Bishun Chand, (81) (mortgage 
suit). The case of Peary Mohan v. 
Manohar Mookerjee, (82) has also been 
referred to, in which, in pursuance of the 
order of the Judicial ‘Committee (Peary 
Mohan v. Manohar Mookerjee (83) |, an 
accounting on the footing of wilful 
default was ordered, by wav of further 

(78) (1882) 21 Oh. D 757; 52 L J Oh. 703; 30 WR 
874; 46 L T 684. 

(79) (1885)29 Ob. D 170; 54 L J Ch. 586; 33 W R 
471; 52 L T 339, 

(89) 129 Ind. Oas 566; A I R 1931 Oal. 45,57 O 
1359; 34 O W N 634; Ind. Rul. (1931) Oal. 214. 

(SI) 110W N73: 60LJ 74. 

(R2) 74 Ind. Cas. 373; AIR 1924 Oal. 169,270 W 
N 939; 88 OL J 255. 

(3) 62 Ind. Cas 76; AIR 1922P O 235; ARIA 
258; 480 1019; 34 O LJ £6; 41MLJ68;14L W 
104: 23 Bom, L R913; (1921) M WN 534; 19 AL 
J 773; 2PL T 725; 260 WN133; 37M LT 24 
(P 0). l 
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directions or supplemental decree. As 

regards the delay in making the application, 

lt has been urged that where the delay 

does not amount to acquies2zence, waiver or ` 
abandonment of right, it does not disentitle .. 
a person to a relief which he is otherwise 
entitled to: Kissen Gopal v. Kally Prosonno 
Sett (84), Jamnadas Shankarlal v. Atmaram 
Harjivan, (85). And the decision of the 
Judicial Committee in Lindsay Petroleum 
Co. v. Hurd (86) is cited in which it has 
been observed: 

“Where it would be practically unjust to give a 
remedy, either because the party has, by bis 
conduct, done that which might fairly be regarded 
aS equivalent to a waiver of it, or where by his 
conduct and neglect he has, though perhaps not 
waiving that remedy, yet, put the other party in 
a situation In which it would not be reasonable . 
to place him if the remedy were afterwards to ba 
asserted, in either of these cases, lapse of time and 
delay are most material. But in every case if an 
argument against relief, which otherwise would be 
just,is founded upon mere delay, that delay of 
course not amounting to a bar by any statute of | 
limitation, the validity of that defence must bė 
tried upon principles substantially equitable,’ 

The plaintifs have asked us, if we are 
willing to accede to their prayer to make 
a decree in respect of the following items in 
Annexure No. 4: : 

“A)B3. Items of money realised from debtors. 

l. Rupees. 33,05 2-15-6 realised from the Barabhum 
Coal Co. in different instalments between May 9, 
1919, and July 21, 1921; 2. Rs. 37,692 realised 
from Mr. Smith in differant instalments between 
July 15, 1919, and July 22, 1926; 3. Rupees 8,224-10-9 ` 
realised from MHardayal Singh on December 22, 


1933. 

(B) 2. Items of money realised upon decrees. 

Item No. 52.— Rs. 450, and Item No, 58—Rs. 800. 
Tn these cases decrees were obtained by the defend- 
ant before suit, but the moneys were realised after ` 


suit.” 

This application has been strongly 
opposed on behalf of the defendant, and 
Mr. Chaudhuri has urged that, if the 
plaintiffs were desirous of having a decree 
of the character which they have now asked 
for, it was for them to have asked for it 
when the case was before Mr. Bose, ar at 
all events, when it was before this Court, 
on the previous occasion, and thatit was. 
because no such thing was attempted . 
that this Court expressly limited its decree 
and directions to realisations made by the 
defendant before the institution of the suit. 
All rokars up to 1325 (pucca rokars from 
1300 to 1303 and cutcha rokars from 1309 to 
1325), it was found by the High Court, had 
‘bean filed, on bahalf of the defendant, in 
the original trial. In the decretal order of 
this Court's judgment, discovery was 

(84) 33 0 633. 

(85) 2 B 133. 

(86) (1874) 5 O P 23l; 22 W R 492, 
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. ordered in respect of matters up to date of 
:- suit, as is plain from the wording of 
- cl. (7) taken with the other clauses, When, 
in pursuance of the order of remand, the 
case went back tothe Court below, docu- 
ments up to 1329 only were called for (vide 
“0, 542, dated November 21, 1925). 
© The documents produced were inspected on 
behalf of the plaintiffs, and the parties 
then went on filing statements of their 
claims. On February 15, 1926, the plaintiffs 
made a further petition for discovery, and 
` an order was made by the Subordinate 
Judge, which made it clear beyond the 
~ shadow of a doubt, if there could possibly 
be any doubt before, thatit was only for 
“ the period up to the date ofinstitution of 
the suit that the discovery was to be 
granted and enquiry made. On August 16, 
` 1926, the plaintiffs suggested their own 
Issues, 15 in number, all limited to 
discovery and enquiry before institution 
of the suit. On August 24, 1926, they 
_ proposed two additional Issues as Nos. 5 (e) 
` and 5 (f), to which reference will have to be 
‘made hereafter, in another connection, but 
never suggested that the issues already 
` proposed should be extended to cover any 
period subsequent to the suit. It is 
important to note that these additional 


Issues Nos. 5 (e) and 5 (f), were meant to. 


include a period up to decree, the former 
impliedly and the latter expressly. 
issues were settled by the Court on August 


21,1926, and such of them as bear upon 


tke realisations were Issues Nos. 6 and 13, 


.and they both deal with the period before | 


suit. Jt was only during the arguments 
that the subsequent period was sought to 
. be taken into account. As regards the 
plaintifs’ want of knowledge till 1926, 


“Mr. Chaudhuri has referred to certain 
materials. One of them is that the 
Barabhum loan could not have been 


unknown to the plaintiffs because they 
called for papers and examined witnesses 
from that quarter: vide P. W. No. 18. 
As regards Hardayal Singh, he, Mr. 
Chaudhuri states, was the first witness 
for the plaintiffs themselves in the original 
trial. As regards the order of this 
Court (Mcokerjee and Cuming, JJ.), dated 
1922, which related to moneys realised out 
of money-lending business and not to other 
realizations, he has not explained why the 
defendant did not comply with it, but has 
pointed out that it was known to this 
‘Court, when it dealt with the case in 1925, 
as a reference to it is to be found in this 
Court's judgment, 
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We have already said in a previous part 
of this judgment that the present suit, im 
cur opinion, is not in the nature of an 
administration suit. Under the orders of 
remand, which this Court made, no accounts 
had been directed, So, cases in which, 
after a general account: was ordered, 
further accounts on the footing of wilful 
default have been directed are in our 
judgment not quite relevant. There is, of 
course, the inherent power, which the Code 
has reserved to every Court, under s. 151 to 
make such orders as should be made ex 
dibito justitae, and every Court should 
have in view the shortening of litigation 
preventing duplication of proceedings, and 
saving the parties from harassment and 
expense. And delay, by itself, is not 
sufficient to deprive a party of his remedies, 
if such delay does not amount to waiver, 
acquiescence or abandonment of his claim 
or has not created a corresponding right 
in his opponent on extinguishment of his 
own. 

But bearing these principles in mind, we 
find ourselves unable to hold that we 
should be justified in granting this 
application. Even assuming that the 
plaintiffs came to know of these realisations 
in 1926, and not earlier, what action did 
they take to have their right enforced ? 
They never asked the Court below in 
proper time to enlarge the scope of the 
enquiry, but themselves proposed issues 
that limited it. And if it be said that 
such a prayer would have been fruitless 
because that Court was only carrying out 
the order of remand, one is justified in 
asking, what prevented them, from 1926 to 
1933, from coming up to this Court and 
praying for a supplemental decree or 
further directions such as they are now 
praying for? Even when the hearing of 
the appeal commenced before us no such 
application was made, and though tke 
hearing began on June 19, the present 
application was put in with the Bench 
Officers only onthe 80th and was actually 
moved after Mr. Das had been addressing 
on behalf of the plaintiffs for two days. 
This delay, since 1920, disinclines us to 
make an order which, if it isto do the 
plaintiffs any good, must protract this 
already protracted litigation. For we do 
not see how we can accept Mr. Das’ conten- 
tion that upon the documentary evidence 
that we already have on the record we can 
make a decree in his favour. Sucha conten- 
tion ignores the other side of the case, 
-because the defendant can justly say that 
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ifany period subsequent to the institution 
of the suit isto be included in the inquiry, 
he should have, besides other defences, an 
opportunity to putin and prove his claims 
for deductions for such period. 


Then there are various other matters also, 
e. g., the question of limitation, the question 
under s. 11, Explanation 5 and other 
questions which may be raised by the 
defendant, by way of defence, in a suit 
properly framed. Whilewe are not pro- 
nouncing any opinion on any such question, 
and desire to guard against being under- 
stood as doing so, we are not inclined to 
shut out these objections against the 
defendant by an order in plaintiffs’ favour. 
The application is, accordingly, refused. * 

* 


APPLIGATION FoR DISOHAROB OF THE 
REOERIVER. 

On August 16, 1932, the appellant putin 
an application for the discharge of the 
Receiver and that application has stood over 
pending the appeal. The Receiver was 
appointed by this Court, by its order of 
December 22, 1927, in order to getrid of a 
situation that arose when execution of the 
decree of Mr. M.N, Das was commenced, be- 
cause this Court was moved on behalf of the 
defendant, as judgment-debtor, to stay the 
execution until the disposal of the appeal 
and neither party was in a position to 
furnish security to the extent of what 
ordinarily this Court directs in such matters. 
[Vide order of this Court, dated December 22, 
1927, in Civil Rule No, 1134 (Fastli) of 1927]. 
He was not a Receiver appointed for levying 
execution as provided for in s. 51, cl. (d) 
ofthe Code. His appointment was limited 
until the final disposal of the litigation 
then pending, by which weunderstand the 
present appeal with its cross-objection. The 
appeal and the cross-objection now being 
disposed of, we can see no reason why 
the Receiver should not be discharged. The 
defendant has complained, and we think 
there is very substantial ground for his 
complaint, that he has had no fair chance 
of raising funds to pay off the decree which 
was made against him, and that while the 
Receiver is managing the properties, the 
burden of the interest accumulating on 
the debt is increasing every moment. He, 
through his Counsel Mr. Chaudhuri, has 
expressed his willingness to remain bound 
by the condition that was imposed on him 
-in the order referred to above, namely, 


that: 
-" The defendant will withdraw his application 
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to the encumbered estate authorities and that he 
undertakes not to make any such application till 
the dues ofthe plaintifis in the present litigation 
as finally adjusted are paid off" 

The defendant must file an application 
containing such undertaking in this Court 
as early as possible and on his doing so 
our order will be that the Receiver be 
directed to submit his final accounts so 
that he may be forthwith discharged. 

RESULT. 

As ithe result of the appeal and the 
cross-objection, and of the determination 
of the matters arising on the remand, 
ordered by the Judicial Committee, the 
following decree emerges, in modification 
of the decree of the Court below (with 
reference to cl. 16 of the decree of that 
Court, wherever such reference has been 
given) and in addition to the declarations 
contained in the decision of their Lord- 
ships of the Judicial Oommittee, and in 
the order of His Majesty in Council in 
this case, dated June 10, 1932, and in 
addition to so much of the decree of the 
High Court, dated August 17, 1925, as has 
been affirmed thereby: 

I, That in lieu of cl. (1) it should be declared 
that the plaintifis are entitled to the property, coal- 
field, 100 bighas in Mauza Ohandore, Pargana 
Jharia, District Manbhum, described in Item No. 1 
of the plaintiffs’ Annexure No. 1 and (a) lying within 


the boundaries given inthe eaid description, and 
that they do recover pcssession thereof from the 


defendant, i et 
(2), (3), (4) and (5) it 


II. That in lieu of cls. 
should be declared that plaintiffs are entitled -to 
(Rs.  1,44,0)0+ 


recover from the defendant 
Rs 45,311-12 annas+Rs. 21,000+Rs. 6,060+ 
Rs. 7,270-+Rs.  5,784-15-5)==Rs. 2,79,426-11-5 with 
interest thereon at 6 per cent. per annum from May 
7, 1927, (i.e, the date ofthe decree of the Court 
below) till realisation. 
II (a), That the plaintifs should get delivery 
from the defendant of the two Swiss cottage tents, 
Item No. 540f plaint Schedule Kha 20, within a 
month from to-day andindefault of delivery, the 
plaintifs be entitled to recover from the defendant 
the amount of Rs, 500 with interest thereon at 6 
per cent, perannum, from May 7, 1927,(7.e, the 
date of the decree of the Court below) till realiza- 


tion. j 

UI. That in lieu of cl. (6) it should be declared 
that the plaiatiffs do recover from the defendant 
Rs. 4,31,531-10 as. with interest thereon at 6 per 
cent, per annum from March 7, 1916, (te. the 
date of Raja Durgaprasad’s death) till realiza- 
tion. 

IV. Thatin lieu ofcl. (7) it should be declared 
that the plaintiffs do recover from the defendant the 
following amounts; 

(a) Rs. 5,82,168-7 as. with interest thereon at 6 
per cent, per annum from September 22, 
1917, (i. e, the date of withdrawal) till 
realization ; 

(b) Rs. 73,212-6 as. with interest thereon at 6 
per cent, per annum from October 2, 1917, 
(i. k the date of withdrawal) till realization ; 
an 
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(c) Re. 66,117-12 as, with interest thereon at 6 
per cent, per annum, from September 24, 
1917, (i. e., the date of withdrawal) till realiza- 


° tion. 

V, That in lieu ofcl. (§),it should be declared 
that the plaintiffs do recover from the defendant 
the two principal sums of Rs. 60,195-11-9 and 
Rs. 332-3 as. with interest on the constituent parts 
of the said sums at 6 per cent. per annumas from 
| the dates on which such parts were realized, and 
till realization. 

The Commissioners will prepare a statement show- 
ing the calculations. 

V (a). That it should be further declared that the 
plaintiffs are also entitled to a sum of Rs 5,023 
with interest thereon at 6 percent. per annum 
from February 22, 1918, (1. e, the date of sale) till 
realization. 

VI. That in Neu of cl. (9), it should be declared 
that the plaintiffs do recover from the defendant the 
amounts of rents and royalties realized by the 
defendant, for any period ending with March 7, 
1916, less 6 per cent. as collection and management 
charges, together with interest thereon at the rate 
of 6 percent. per annum from the dates when any 
such amount may have been collected and till 
realization. 

The Commissioners will prepare a statement show- 
ing the calculations, 

That in lieu of cl, (10), it be declared that 
the plaintiffs do recover from the defendant such 
amount asthe defendant may have realized, in 
satisfaction of Raja Durgaprasad's dues, together 
with interest thereon, atthe rate of 6 per cent. per 
annum, from the date ofeach payment and until 
realization, the method of accounting being that 
Raja Durgaprasad’s dues were to be satisfied 
first, before any part of the defendant's dues were 
satisfied, : 

The Commissioners will have to make the cal- 
culation on the basis of Ex. J (l), and bearing in 
mind, also, the directions already given in this 
judgment, that rent and royalties calculated up to 
March 7, 1916, are to be considered as having 
been due to him. As regards interest chargeable on 
royalties, no evidence having been given on the terms 
ofthe contract, none need be taken into account, 
The Commissioners will prepare a statement showing 
the calculations 

VIII, Thatinlieu of cl. (11), it should be de- 
clared that the plaintifs do recover from the de- 
fendant the sums of money found to have been realised 
by the defendanton the miscellaneous items of An- 
nexure No, 6, except item No. 13 thereof, with interest 
thereon at six per cent. per annum from each payment 
till realization. 

_ The Commissioner will prepare a statement show- 
ing the calculations, 

VIIL(a). Thatit should be declared that the 
plaintiffs do recover from the defendant Rs. 6,000 
from March 7, 1926, (1. e., the date of the decree of the 
Court below) till realization, 

IX. That cl. (12) should be affirmed subject to 
the modification that items Nos. 16, 17,77 and 79 be 
deleted therefrom. 

A, Thatin lieu of cl. (13), it should be declared 
that the defendant is entitled to get credit for 
Rs. 38,619 with interest thereon, atthe rate of six 
per cent. per annum, from the date of payment of each 
of the items, comprised therein, from the amount 
payable by the defendant to the plaintiffs under this 
decree, 

_ The Commisssioners will prepare a statement show- 
lng the calculations, 

. XI, That in lieu of cla, (14) and (16), it should 
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be declared that defendant is entitled to get credit 


for the sums of money mentioned in the defendant's 


statement filedin this Court on July 28, 1933, with 
the exception of the items of Rs. 48,259-3-9 (bantan- 
nama money for which a declaration has already 
been made by the Judicial Committee and approved 
of by the order of His Majesty in Council, and 
Rs 18,569-3 paid by the Receiver on account of the 
collection of Mouzas -Bowa and SBaghmari), with 
interest thereon, at the rate of six per cent. per 
annum fromthe amount payable by the defendant to 
the plaintiffs under this decree. 

The Commissioners will prepare a statement show- 
ing the calculations. 

XH. That cl. (15) should be affirmed. 

XIII. That the decree in the form of O. XX, r. 10, 
should be made in respect of the furniture, furnishings 
and equipments, as ordered above. 

XIV, That a decree for maintenance be passed as 
ordered above 

The amount of arrears of maintenance will be 
ascertained by the Commissioners on calculation 
and such amount will be incorporated in the de- 
cree. 

XV. That the order as to costs made by the Court 
below will stand. 

XVI. That there will be no order for costs in the 
appealorinthe cross-objection, each party bearing 
his or their own costs therein. 

Terms of the decree to be drawn up. 

We think it would be convenient to draw up the 
decree in the following form : 

That in addition to the declaration contained in 
direction (1) in the judgment of the Judicial 
Committee delivered on April 7, 1932, and order of 
His Majesty in Council, dated April 23, 1932, and 
tosomuchof the decree of this Court, dated 
August 17, 1925, as has been affirmed by the Judicial 
Committee the following declarations are made; 


(1) 1 of result. 

(2) IX ji 

(3) XI 3 

(t) XIV 3 

(5) 56 « Ile , 

(6) .. A decree for money in 


favour of the plain- 
tiffs made in the fol- 
lowing manner :— 
(a) In respect of the aggregate of the princi- 
pal amounts of {I+ UI+1V+V+V-(a)+ 
VI+VII+ VIII+VHI (a) XU] minus the 
principal amounts of (X +XI-+ Rs. 48,259-3-9) 
and with an order that the same shall bear 
interest at six per cent, per annum, from this 
day till realisation. 
(b) In respect of the balance of interest on the 


said items calculated in the aforesaid 
manner up to this day but with no 
direction as to interest thereafter, The 


Commissioners will arrive at the figures on 
calculation. 

XV sof result. 

XVI 


(7) 

(8) ii w 

The statements of calculations prepared by the 
Commissioners will be appended to the decree. 


D, Decree varied accordingly. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1609 of 1932 
February 17, 1933 
DALIP SINGH, d. 
BHAGAT RAM —DEFSNDANT—ÅPPELLANT 
VETSUS 
NANAK SINGH—PLaIntire— 
RESPONDENT 
Estoppel— Bidder in execution sale, if estopped 
from challenging the title of the purchaser—Possessory 
title—Judgment-debtor in possession, dispossessed by 
stranger, pending execuiion proceeding—Auction- 
purchaser, whether can recover possession from 


stranger. 
Where in anexecution sale, the defendant had 


made bids, he is not estopped from challenging the 
title of the purchaser. 

Where sometime during the pendency ofthe 
execution proceedings while the decree-holder was 
endeavouring to sell the shops, a stranger wrong- 
fully dispossesses the judgment-debtor who possibly 
is not very eager to maintain possession over the 
property which was going to be sold, the judgment- 
debtor being wrongfully dispossessed by the stranger, 
the title in the absence of proof must be presumed to be 
that of the judgment-debtor and the auction-purchaser 
who stands inthe shoes of the judgment-debtor 
can recover possession from the stranger. 

ee from a decree ofthe District 
Judge, Rawalpindi, dated July 6, 1932. 

Mr. M. L. Sethi, for the Appellant. 

Bhagat Gobind Das, for the Respondent. 

Judgment.—The plaintiff in this case 
brought a suit for a declaration that he 
was entitled to a shop called “X” as he 
was the auction-purchaser at a Court sale 
of the said shop in which he had purchas- 
ed the shops X, Y and Zand that he bad 
obtained possession of shops Y and Z but 
gua shep X the defendant resisted posses- 
sion without legal right. The defendant 
denied that the judgment-debtor was the 
owner of shop X or that the plaintiff 
purchased the shop at a Court sale. He 
further alleged that there was never a shop 
in existence at any time. He alleged that 
the so-called shop X was a vacant site, 
The plaintiff pleaded that the defendant 
had bid at the auction sale and was estop- 
ped from challenging plaintiff's title in 
the shop X. Two issues were framed: (1) 
Whether the site D. B. ©. (plan PP. 10) 
belonged to the plaintif ? (2) Whether the 
defendant was estopped by this conduct 

or word of mouth from denying the title in 
the disputed site of the plaintiff or his pre- 
decessor-in-title? O. P., on the plaintiff, 

The third issue was as to relief. The 
trial Court held that it was not directly 
proved that the property belonged to the 
judgment-debtor but that the said judg- 
ment-debtor one Raja Singh had been 
using the property in dispute as his own 
and that therefore there was a presumption 
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that the title invésted in him. The defen- 
dant had not proved any title, and he 
therefore held issue No, 1 proved in 
favour of the plaintiff. As regards issue 
No. 2 he also held that the defendant 
was estopped by bidding at the sale. 

On appeal the learned District Judge 
held that the mere fact that the judgment- 
debtor asserted that the property belonged 
to him and possibly he built upon it did 
not prove any title in him, nor raised any 
presumption .of title, and he held therefore 
that the plaintiff had failed to prove that 
the land belonged tothe judgment-debtor. 
He held that the shop had been sold 
in the execution sale and that the defen- 
dant had made bids atthe said sale and 
that therefore the defendant was estopped. 
The defendant has come in appeal. 

He first contends that he is not estopped 
and cites Baldeo v. Kishen Lal (1) and 
Banwari Das v. Muhammad Mashiat (2), in 
support. The learned Counsel for the res- 
pondent cites certain Lahore rulings in 
support of the contention of estoppel, but 
after considering these rulings I am of 
opinion that no estoppel is established. 
The learned Counsel for the respondent 
next contends that it is proved that the 
judgment-debtor was in possession and the 
person in possession has a title against all 
the world except the true owner and that 
therefore the defendant had failed to prove 
any title in himeelf and cannot resist the 
auction-purchaser at theexecution sale. In 
réply learned Counsel for the appellant 
contends that no such case was made out 
in the Court below and hence no evidence 
was led on the question of possession. 
Now, it is true that there was no specific 
mention of a ‘“‘possessory title,” if I may so 
call it, in the plaint but the contention of 
the defendant was that ‘there was no such 
thing as shop X and that the site in ques- 
The 
contention of the plaintiff was that there 
was a shop X and that the said shop was 
built by the judgment-debtor, I think 
ibat this contention is proved correct on 
the record by the evidence of the Official 
Receiver who says that in May there were 
three buildings on the site, namely, shops 
Yand Z anda building which he could 
not definitely say wasashop or a garage. 
‘This shows that uptil May the judgment- 
debtor was in possession of thesaid shop. It 
is clear therefore that some time during the 
pendency of the execution proceedings 


(1)9 A 411. 
(2) 9 A 690, 
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while the decree-holder was endeavouring 
to sell the shops, the defendant wrongfully 
dispossessed the judgment-debtor who pos- 
sibly was not very eager to maintain pos- 
Session over the property which was going 
to be sold. - I therefore consider that the 
possession was originally that of the judg- 
ment-debtor and that he was wrongfully 
dispossessed by the defendant and there- 
- fore the title in the absence of proof must 
be presumed to be that of the judgment- 
debtor. At any rate thistitle is good 
against all the world except the true owner. 
16 follows therefore that the plaintiff who 
stands in the shoes of the judgment-debtor, 
can recover possession from the defendant. 
-I would therefore dismiss this appeal. 
It was contended in reply by the learned 
Counsel for the appellant that the suit 
should have been for possession. This isso, 
but I do not think Counsel is entitled to raise 
the point in reply and I declined to allow 
himto doso. In the circumstances par- 
ties shall bear their own costs throughout. 

oD, Appeal dismissed. 





_ ALLAHABAD HIGH COURT 
_ Criminal Revision Application No. 926 
of 1934 
December 18, 1934 

BENNET, J. 

DURGA PRASAD — APPLICANT 
VETSUS 

HMPHROR—Oppositg Party 

Criminal Procedure Code (Act V of 1898), ss, 202, 
436—Enquiry under s. 20? taking place—District 
Magistrate, if can interfere—Interference, if confined 
toa point of law—Penal Code (Act XLV of 18€0), 
ss. 417, 42)—Non-disclosure of insolvency proceedings 
against him by borrower—Whether amounts to guilt 
under 8s. 420—Finding as to technical guilt~Inter- 
ference in revision, if called for—Criminal trial— 
Revisional powers of High Court cannot be used to 
prevent criminal trials taking place. 

Where there has been a fall enquiry under 
8. 202, Oriminal Procedure Code, the District 
Magistrate can interfere, There is nothing in 
8. 436 to support the view that it is only on a 
pout of law that the District Magistrate can inter- 
ere, 

Where the accused made a promise to pay the 
balance due from him to the complainant 
within 15 days and the complainant stated 
that he would not have allowed credit to the 
accused if he had known at the time that the 
accused wasan insolvent and the District Magis- 
trate thought that there were good reasons for 
taking the view that on the facts the accused appeared 
to be technically guilty under s, 420 and that the 
circumstances did not justify an inquiry being 
refased by a Oriminal Court: 

Held, that the view of law takən by the District 
Magistrate was not erroneous and in the circunstan- 
ces there was no ground for interference in revision 
by the High Court. 

It is desirable that a casa should bs fairly 
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heard by a Oriminal Court. The revisional 
powersof the High Oourt should not ba used to 
prevent criminal trials taking plice. Tha pro- 
secution as much as defenca is entitle! to a fiir 
hearing and itis in the interestsof justice that a 
fair trial should take place. 

Or. R. App. from an order of the District 
Magistrate, Shahjahanpur, dated September 
4, 1934. | 

Messrs. Saila Nath Mukerji and N. C. 
Sen, for the Applicant. 

The Assistant Government Advozate, fo: 
the Crown. ; 

Mr. L. N. Gupta, forthe Opposite Party. 


Judgment.—This is an application in 
revision on behalf of one Durga Prasad. 
There was a complaint underss. 417 and 
420, Indian Penal Oode, made against him 
which was dismissed under s. 203, Criminal 
Procedure Code, by a Magistrate and 
further inquiry has been ordered by the 
District Magistrate. The grounds of revision 
are that the matter was of acivil nature 
and that after an inquiry under s. 202, 
Criminal Procedure Code, the District Magis- 
trate should not interfere. Apparently the 
latter argument is that a District Magis- 
trate should only interfere in the case of 
a complaint which is dismissed without 
inguiry. Section 202, however, directs that 
there should be an inquiry in every case 
in which process was not issued for the 
accused. Therefore, it appears to me 
that the argument in ground No. 2 is 
wrong as this argument alleges that the 
District Magistrate should not interfere 
where there has been a full inquiry under 
s. 202, Criminal Procedure Code. It is, 
in my opinion, in the case of such an 
inquiry that a District Magistrate can 
interfere and that this is specifically laid 
down in s. 436, Criminal Procedure Code. 
Learned Counsel in argument attempt- 
ed to draw some distinction as to 
whether Magistrate should interfere on 
the merits of a case on a question of 
fact or whether he is limited to inter- 
ference only on a point of law. Learned 
Counsel argued that it was only on the 
point of law that a District Magistrate 
could interfere. I find nothing in s. 436, 
Criminal Procedure Oode, to support this 
view; but in any cass the point does not 
arise in this case because in my view 
the District Magistrate has interfered on 
a point of law. The order of the City 
Magistrate sets out that the accused made 
a promiss to pay the balance within 19 
days and the complainant stated that he 
would not have allowed credit to the 
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accused, if he had known ‘at’ the time 
that the accused was an insolvent and 
apparently if the accused had not con- 


cealed from him the fact that insolvency 


proceedings were pending against him. 
The “accused has not apparently been 
declared an insolvent yet. The City 
Magistrate stated: AS 

“Apparently it was not the duty of Durga Prasad 
to have told the complainant that insolvency pro- 
ceedings bad been pending against him.” 

Section 415, Indian Penal Code, states in. 
the explanation < 

“a dishonest concealment of fact is a deception 
within the meaning of the section.” f 

The District Magistrate states, 

“I think there are good reasons for taking the 
view that on the facts the accused appears to be 
technically guilty under-s. 420 and that the cir- 
cumstances do not justify an inquiry being refused 
by a Oriminal Court." Ma 
- He, therefore; does not differ in regard 
to the facts but he differs in regard to 
the law. Learned - Counsel for the ap- 
plicant in revision did not convince me 
that the view of law taken by the District 
Magistrate was erroneous. Under these 
circumstances, I see no ground for inter- 
ference in revision. 

I consider if desirable that a case should 
be fairly heard by a Criminal Court. I 
do not consider that the revisional powers 
of this Court should be used to prevent 
criminal trials taking place. The pro- 
sécution as much as defence is entitled 
to a fair hearing and it isin the interests 
of justice that a fair: trial should take 





plaee: For these reasons I-dismiss this 

application in revision. : 

N. Application dismissed. 
SIND JUDICIAL COMMIS- 


| SIONER’S COURT 
Criminal Revision Application NG. 170 
of 1934 
October 4, 1934 
FERREKS, J.C. AND O'SULLIVAN, A. J. O. 
HAJI GOKAL JETHA— APPLICANT 
versus 


EMPEROR— Oprositz Party 

Bombay Prevention of Adulteration Act (V of 
1925), ss. 16 and l4— Evidence of public analyst— 
Right of accused to cross-examine—Prior condition of 
deposit of fees before summoning him—Legality cf. 

Section 14 of the Bombay Prevention of Adultera- 
tion Act has conferred upon the certificate 
of a public analyst a special privilege, It 
is provided that the production of such a cer- 
tificate shall, until the contrary is proved, be suffi- 
cient evidence of the facts therein stated. This 
provision confers a privileged position on these 
| certificates, but that privilege must not be so far 
extended as to depriye the accused person of the 
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ordinary right to which every person accused of 
any offence is always entitled, He has a right to: 
cross-examine any witness whom the prosecution 
has produced against him. This right is not to be 


taken away because for special reasons a public’ 
analyst has been allowed to give his evidence in. 


writing and not by word of mouth. -This the Act, 
itself expressly provides, It confers upon the accus- 
ed person the right torequire the Court to summon 
the public analyst as a witness end it lays upon 
the Court the duty of summoning that witness 

accordingly, and this obligation cannot be defeated 
by imposing asa prior condition the deposit of a 

prohibitive fee. Qadu v. Empress (1), referred to, | 


Cr. R. A. from order of the Honorary 
Magistrate, Karachi. a 


Mr. Khubchan? Atmaram, for the Ap- 
plicant. ve 
. Mr. Partabrai D. Punwani, for the 
Crown. . -> -s 

Judgment.—In the Court of the 


Bench of Honorary Magistrates, the Karachi, 
Municipality filed a prosecution against 
Haji Gokal Jetha for an offence punishable: 
under s. 4 of the Bombay Act V of 1925. In: 
the exercise of the right conferred upon: 
him bys. 16 of the same Act, the accused 
person required the Court to summon as 
a witness the Public Analyst.’ The Court 
passed the following order : e 

“Defendant to pay Rs. 50 fee for the Public 
aoe appearance as per G, R. No. 28760f 25— 
2— Ag i 

Against this order the Haji has. come 
to this Court in revision. He asks us to 
set aside the order requiring him to deposit 
Rs. 50 and to pass such other order as ap- 
pears fit and proper. ‘The learned Magis- 
trates, who perhaps did not anticipate that 
their order would be called in question, 
have not given their reasons. It is probable 
that they supposed themselves to be acting 
partly under s. 16, Bombay Act already. 
quoted, and partly under s. 244 (3), Crimi- 
nal Procedure Code. The two sections 
are: l 
“When any person is accused of an offence under 
this Act, he may require the Court to summon asa 
witness the Public Analyst who analysed the article 
or sample of food in respect of which he is accused 
of an offence and the Court shall thereupon summon 
the Analyst as aforesaid : 8.16 of Bombay Act.” 

Second: 

“The Magistrate may, before summoning any 
witness on such application, require that his reason- 
able expenses, iucurred in attending for the purposes 


of the trial, be deposited in Court: s. 214 (3), Orim- - 


inal Procedure Code.” 


It is possible that the Magistrates may., 
have supposed that they were entitled to 


refer to the Resolution of the Bombay 


Government for the purpose of assessing a. 


reasonable fee, 
We think that the order passed by the 


$ 
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learned’ Magistrates’ cannot be justified. 
We observe in the first place that the 
Resolution to which alone they make ex- 
press reference is no part of the Jaw which 
they are bound to observe and apply. The 
Bombay Prevention of Adulteration Act 
does no' doubt by s. 19 confer upon the 
Government of Bombay power to make 
rules, not inconsistent with the provisions 
of this Act; “generally for carrying out the 
provisions of the Act.” These enabling 


powers have been exercised by Government 


and a Code of rules has been issued which 
dppears in the Sind Official Gazette for 
April 9, 1931, at p. 881 under No. 8100. 
These rules do not contain the Resolution 
to which the learned Magistrates refer. 
That publication is in the form not of a 
Rule, but of a Resolution, and it does not 
appear to have been issued in pursuance 
of the enabling powers conferred by s. 19. 
We take it that the law on this subject 


stands thus: By s. 14, the Bombay Act has- 
conferred upon the certificate of a public: 


analyst a special privilege. It is provided 
that the production of such a certificate 
shall, until the contrary is proved, be suf- 
ficient evidence of the facts therein stated. 
This provision confers a privileged position 
on these certificates, but that privilege must 
not be so far extended as to deprive the ac- 
cused person of the ordinary right to which 
every person accused of any offence is 


always entitled. He hae a right to cross- ` 


examine any witness whom the prosecution 
has produced against him. This right is 


not to be taken away because for special: 


reasons a public analyst has been allowed 
to give ‘his evidence in writing and not by 
word of mouth. This the Act itself express- 
ly provides. It confers upon the accused 
person the right to require the Court to 
summon the Public Analyst asa witness 
and it lays upon the Court the duty of sum- 
moning that witness accordingly. 

Now, this salutary safeguard might be 
defeated if Magistrates apply indiscrimi- 
nately the provisions of the Criminal Pro- 
cedure Code, s. 214 (1), and read them in 
connection with the Resolution on which 
the Magistrates in this case have relied. 
It will be evident that in many cases an 
order requiring an accused person to 
deposit Rs. 50 before he could exercise his 
right under s. 16 would have the effect of 
abrogating that right and rendering the 
protection afforded by that section nugatory. 
‘This was not the intention of the legis- 
lature. Ib is provided by the Code of 
Criminal Procedure, s. 5, cl, (1) that all 
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offeiices under any Jaw other than the 
Indian Penal Code shall be investigated, 
tried and otherwise dealt with according 
to the provisions of the Criminal Procedure 
Code, but subject to any enactment for 
the time being in force regulating the 
manner or place of investigating, inquiring 
into, trying or otherwise dealing with such 
offences. 

We have here a special enactment re- 
gulating the manner in which the offences 
against the Bombay Prevention of Adul 
teration Act shallin certain circumstances 
be dealt with. There is such a regulation in 
s. 14 and ing. 16. ‘Those two sections read 
together make it obligatory upon the Court to 
call the Public Analyst wheh so required and 
this obligagfion cannnot be defeated by 
imposing as a prior condition the deposit 
of a prohibitive fee. 

It has been ruled in Qadu v, Empress 
(1) that an order of a District Magistrate 
refusing to summon witnesses for the de- 
fence without expenses being paid by the 
accused, although legal, should be passed 
very sparingly; and it i8- an improper 
otder in a case where the accused is unwil- 
ling or unable to deposit the money and 
the result is that he is convicted without 
his witnesses being heard. This ruling 
shows that to refuse to summon the defence 
witnesses on such a ground as this would, 
in most cases, be an injudicious exercise of 
the discretion. 

The present case is, however, even strong: 
er. The resolution upon whichthe learo- 
ed Magistrates have relied, purports to lay 
down a fee to be recovered when officers of 
the public health department give evidence 
as experts in Courts of Law on behalf of 
private firms and individuals. Now, it 
seems quite clear to us that in the present 
case this Resolution would not apply. The 
Public Analyst cannot reasonably be said 
to be giving evidence on behalf of the 
accused person. The accusation rests 
upon the certificates given by the Public 
Analyst who is therefore quitejclearly in the 
position of a witness for the prosecution. 
As such, he ought to be subjected to cross- 
examination if the'accused person desires 
to exercise that right. The law has recog- 
nised this, and it has therefore given the 
accused person an absolute right to require 
the Public Analyst to be summoned, ; 

We think that in tha matter the general 
provisions of ths Criminal Prozedure Code 
must be read subject to the special enact- 
ment. In any event we suppose that in 

(1) 7 P R 1898 Or. 
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such a case. as we have belore us to-day a 
fee so large as Rs. £9 onght not to be 
yequired. The Rules of this Court will be 
found at p. 248, Appendix 4, cl. (7): It 
provides that expert witnesses including 
finger print experts are to be allowed fees 
ordinarily not exceeding Rs. 15, when 
deposited in Court under s. 216, s. 24t or 

8. 207, Criminal Procedure Code, Even 
under the Rules issued by the Government 
of Bombay the fee to be charged by a 
Public Analyst for analysing samples, but- 
ter or ghee under this Act shal] be Rs. 5 
per sample and for other articles of food 
Re. 1 per sample. It seems that the fee 
of Rs. 50 was deliberately intended to be 
prohibitive. 

We do not think, however, that it was 
the intention of the legislature or would 
be in accordance with the elementary 
principles of justice to prohibit the accused 
person from cross-examining the principal 
witness upon whom the case against him 
depends. : 

We think, therefore, that Magistrates 
acting under s. 16, Bombay Prevention of 
Adulteration Act, ought not to require the 
accused person to make any deposit of 
expenses and that they cannot, if those 
expenses are not deposited, decline to issue 
the summons. 

_ We therefore set aside the order in ques- 
tion and direct the Magistrates to proceed 
in accordance with the view of law here- 
inbefore laid down. 

D. Order set aside, 





_,. ALLAHABAD HIGH COURT 
Civil Revision Application No. 493 of 1934 

; “December 20, 1934 

BENNET, J, 

B.,B. & C. I. RAILWAY, BOMBAY 

< THROUGH ITs AGENT—DEFENDANT— 
APPELLANT 

| versus 

. RAGHIB ALI—Pusintirr—Opposits 

= PARTY— RESPONDENT 

Provincial Small Cause Courts Act (IX of 1887), 
a 25—Application for restoration--Small Cause 
Court holding grounds insufficient -and refusing to 
allow restoration—Revision— High Court, interference 
by, af proper. 

Held, that where the Small Cause Court holds that 
the grounds alleged for restoration are not sufficient 
and refuses to allow restoration, the High Oourt 
should not overrule it in revision. Fagir Chand 
v. Lala Harkishun Das (1), distinguished. 


r oe u AP. oe decision of the 
mail Oause Court Judge of Agra d 
Match 17, 1934. ii jb 
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Mr. R. N.Gurtu, for the Applicant. 

Mr. B. Malik, for the Opposite Party. 

Judgment.—This isan application by 
a defendant in civil revision under s. 29 
of the Small Cause Courts Act against an 
order refusing an application for restora- 
tion of a suit. The order states: — 

“The suit was decreed ex parte on Dacember 114, 
1933, after waiticg and waiting long cnough for the 
defendant who went off to call his Vakil who never 
turned up. Under such circumstances I refuse to 
set aside the ex parte decree.” 

Learned Counsel urged that on the day 
that the suit was decreed ex parte in the 
absence of his client, an application for 
restoration wasmade at 1-15 r. m. and 
two days later, an application with security 
was made as required by 8. 
Cause Courts Act. Learned Counsel has 
failed to produce any ruling in which this 
Court has interfered in civil revision where a 
Small Cause Court has refused to allow res- 
toration. In Faqir Chand v. Lala Harkishun 
Das (1), there was an order for resfora- 
tion by a Munsif and it was held by a Bench 
ofthis Court that in revision this Court 
could see if the grounds found were 
sufficient in law. ‘That, however, is a 
different matter. In the present casa the 
Court has held that the grounds alleged 
were not sufficient. It isa matter of dis- 
eration as to whether the Court below should 
or should not allow restoration. . Where it 
refuses to allow restoration, I do not con- 
sider that this Court should overrule it, in 
revision, 

Accordingly I refuse this application with 
costs. 

N. Order accordingly. 

(1) 117 Iad, Cas. 111; A I R 1929 All 599. 





LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 8 of 
. 1932 
November 6, 1933 
: BHIDE, J. 
GHULAM HUSSAIN SHUAH—Jupauent- 
DEBTOR —APPELLANT 
Versus 
RADHKA RANI~—Dsorkg-HOLDER— 
RESPONDENT 

Limitation Act (IX of 1905, Seh, I, Art. 182 (2)— 
Principles of—Decree awarding costs —Appeal— 
Costs not subject-matter of appeal—Limitation for 
execution—When begins to run, 

For purposes of Art. 182 (2), Limitation Act, it 
is sufficient that there has been an appeal and there 
is no warrant for reading into the words of the 
Article any qualification either asto the character 


of the appeal or astothe partiesto it. Nagendra 
Nath Dey v. Suresh Chandra Dey (1), relied on. 


Where anappeal was preferred from a decree in 


17, Small: 


1935. 


which the respondent decree-holder was awarded 
costs but the question of costa was not the subject- 
matter ofthe appeal : 

Heid, that for purposes of limitation the period 
did not run from the original date of the decree. 


Misc. F. A. from an order of the Second 
T ne nae Lahore, dated June 29, 

Mr. Kahan Chand, for the Appellant. 

Mr, H. C. Kumar, for the Respond- 
ent. 

Judgment.—This is an appeal arising 
out of execution proceedings. One Musam- 
mat Radhka Rani, widow of Lila Ram, 
had a decree for recovery of costs against 
Dr. Amir Shah. The decree was passed on 
November 9, 1923, and there was an 
appeal preferred to this Court which was 
decided on December 21,1928. It appears 
that the question as to costs payable to 
Musammat Radhka Rani was not the 
subject-matter ofthe appeal and she was 
not actually made a party to that appeal. 
No application for recovery of the costs 
was however made by Musammat Radhka 
Rani till December 10,1931. On June 29, 
1932, the judgment-debtcr and his Counsel 
were absent and the Executing Ocurt 
holding the application to be within time 
passed an order for attachment of the 
moiety of the pay of the judgment-debtor. 
From this order the present appeal has 
been preferred. 7 

The appeal is prima facie time-barred 
but the appellant has filed an affidavit 
from which it appears that the first ap- 
plication for copy made by him 
was: mislaid in the Copying Depart- 
ment and consequently a second ap- 
plication hadto be made by him. The 


` facts alleged by him in the affidavit have 
-not heen contradicted by any counter- 


affidavit and appear to me to be sufficient 
to grant extension of time under s. 5, 
Limitation Act. I accordingly grant the 
mecessary extension and hold the appeal 
to be within time. 

On merits, however, it seems to me that 
the appeal must fail. The main contention 
of the learned Counsel for the appellant 
is that although there was an appeal from 
the decree in the suit in which Musammat 
Radhka Rani was awarded costs, the 
question as to her costs not being the 
subject-matter of the appeal, the period 
of limitation began to runfrom the original 
date of the decree, namely November 9, 
1923. But this contention seems to be 
untenable in view of the recent decision 
of their Lordships of the Privy Council in 
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Dey (1). It was held in that case that for 
purposes of Art, 182 (2), Limitation Act 
itis sufficient that there has beenan 
appeal and there is no warrant for reading 
into the wordsof the Article any qualifi- 
cation either asto the character of the 
appealoras to the parties to it. | The 
appeal must accordingly be dismissed 
with costs, ae ; 

N. Appeal dismissed. 

(1) 137 Ind. Cas. 529; AIR 1932 PO 165; 99 IA 
283; 60 O1; Ind. Rul. (1932) P O 195; 36 O W N 
803; (1932) A LJ 643; 34 Bom. L R 1065; 550 L 
J 528: 33PLR 6:1; 36 L W790 W N68; 
(1932) M W N 817; 63M L J 3298 (P O). 





ALLAHABAD HIGH COURT 
Civil Revision No. 518 of 1934 
December 21, 1934 
BENNET, J. 

LAKHMI DAS, MINOR THROUGH 
CHATURBHU4J— PLAINTIFF-— APPLIOANT 
VETSUS 
LAKHO RAM AND ANOTHER—DEFENDANTS 

-—OPPOSITE PARTIES 

Promissory note—Person whose signature is forged 
present at time of forging—Implied authority— 
Document, if becomes a false document—-Penal Code 
(Act XLV of 1860), s.464—Negotiable Instruments 
Act (XXVI of 1881), ss. 4,5, 118 (a)—Unconditional 
promise to pay—Pro-note, if can be by instalmenis— 
Presumption as to consideration under s. 118 (a)— 
Presumption not taken into account by lower Court 


-—Deeision, if vitiated—Stamp Act (II of 1899), ss. 


61, 36—Document not sufficiently stamped admitted 
by lower Cowrt— High Court in revision, when can 
deal with instrument. | 
The definition ofa falsedocument givenin s. 464, 
Penal Code, shows that for forgery a signature must 
be made by a person who knows that he has not 
got authority fromthe person whose signature he 
purports to makeon it. Where, therefore, A is 
present when B makes a signature for B ona 
document, B must be held to have authorized that 
proceeding and there can be noquestion of want of 
authorization or forgery in law. 
' Where a document sets out the fact of the amount 
of debt being owing from the father of defendants 
and then states that the total of Rs. 400 will be 
paid in four instalments on the dates fixed in four 
years with interest at 1 percent. per mensem, it 
ig an unconditional promise to pay, and therefore, 
the document is a promissory note within the mean- 
ing of s. 4 of the Negotiable Instruments Act 
Section 5, para. ?, Negotiable Instruments 
shows that a promissory note may be by 
ments. : 
In the case of a promissory noe a presumption 
arises under s. 118 (a) of the Negotiable Instruments 
Act that it was made for consideration. Where the 
lower Court hasnot taken this presumption into 
account, as it did not hold the document to be a 
promissory note, the decision on the question 
whether there was consideration or notis vitiated by 
the failure to consider this presumption of law. 
Section 61 (1) and (2), Stamp Act, gives a Court 
in the exercise of civil jurisdiction, being the Court 
to which appeals lie, a jurisdiction to deal with the 


Act, 
instal- 
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ease of instruments which sbould not have been 
admitted in evidence without the payment of duty 
and penalty under 8, 35:or without the payment of 
a higherduty than those paid, lt does not give 
such Court any jurisdiction to deal with the case of 
au instrument whichshould not have been admit- 
ted at all. Where sucha document has been admit- 
ted by the lower Court, andthe High Court has 
got no authority to deal with the instrument under 
s. 61, therefore, the instrument ¢annot in revision 
be called in question on the ground that it was not 
duly stamped, | ; 
. ©. R. against an order of the Small Cause 
Court, Judge of Muttra, dated May 17, 
1934, | < A 


Mr. Din Dayal, for the Applicant. 

Messrs. N. P. Asthana and B. N. Sahai, 
for tke Opposite Parties. l 

Judgment —This is a Civil Revision 
by a plaintiff whose suit has been dis- 
missed on preliminary issues bya Small 
Cause Court. The plaintiff sued on a docu- 
ment dated September 30, 1930, to recover 
Rs. 365-2-0. The plaintiff alleged that 
Rs. 400 was due to him from the father 
of defendants, who was dead at that time, 
and that the defendants agreed to pay the 
amount and executed the document in 
suit. The lower Court held that it had not 
been proved that the document was exe- 
cuted for consideration, and further it 
stated that defendant No. 1 forged the sig- 
nature on the document of defendant No. 2. 
At the same time the Court held that de- 
fendant No.2 was present when defend- 
ant No.1 wrote the signature of defend- 
ant No. 2 on.the document. The defini- 
tion of a false document is given in s. 464 
of the Indian Penal Code and it shows 
that for forgery a signature must be made 
‘by a person who knows that he has not 
got authority from the person whcse sig- 
nature he purports to make on it. As de- 
fendant No. 2 was present when defend- 
ant No. 1 made a signature for defendant 
No. 2 on the document in suit, I consider 
that defendant No. 2 must be held to have 
authorized that proceeding and that there 
could be no question of want of authori- 
zation or forgeryin law. 

The next question is what is the nature 
of the document. The lower Court states 
that it appears to be an  acknowledg- 
“ment but as interestis mentioned in it so 
it cannot be called an agreement. The 
‘document sets out the fact of the amount 
of debt reing owing from the father of 
defendants and then states that the total 
of Rs. 400 willbe paid in four instalments 
on the dates fixed in four years with in- 
terest at l per cent. per mensem. This 
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appears to me to be an unconditional proś 
mise tə payand, therefore, the document 
is. a promissory note within the meaning 
of*s.4 of the Negotiable Instruments Act. 
The second paragraph of s.5 shows that a 
promissory note may be by instalments. As 
the document isa promissory note apre- 
sumption arises under s. 118 (a) of the 


-Nagoliable Instruments Act that ib. was 


made for consideration. The lower Court 


-has not taken this presumption into «ac- 


count because it did not hold the document 
to be a promissory note. The decision, 
therefore, on the question whether there 
was consideration or not has been vitiated 
by the failure to consider this presump- 
tion of law. Learned Counsel for the de- 
fendants-respondents argues that the docu- 
ment was not properly stamped. The 
document bore a stamp of two annas. As 
a promissory note came under Art, 49 of 
the First Schedule of the Stamp Act, and 
it was payable otherwise than on demand, 
the duty was the same as under Art.: 138, 
a billof exchange, and under Art. 13, as 
some of the instalments were parable: at 
more than one year after date the duty 


-would be the sameas on a bond, thats 


Rs.2 under Art. 15 on a bond for:an 
amount exceeding Rs. 300 but not exceeding 
Rs. 400. Learned Counsel, therefore, ar- 
gues that under s. 35 of the Stamp.Act 
the instrument being a promissory note 
should not have been admitted into evi- 


.dence, and he further points out that a 


promissory note which is insufficiently 
stamped cannot be accepted on payment 
of the stamp duty and penalty as a pro- 
missory note is excepted by sub s. (a). This 
argument is undoubtedly correct, but the 
instrument hasbeen admitted in evidence 
by the lower Court. Under s. 36 where an 
instrument has been admitted in evidence 
such admission shall not, except as provid- 
ed in s. 61, be called in questionat any 
stage of the same suit or proceeding on 
the ground that the instrument has not 
been duly stamped, Section 61, sub-ss. (1) 
and (2) givesa Oourt in the exercise of 
civil jurisdiction, being the Court to which 
appeals lie, a jurisdiction to deal with the 
case of instruments which should not have 
been admitted in evidence without the 
payment of duty and penalty under s. 85 
or without the payment ofa higher duty 
than those paid. It does not give such 
Court any jurisdiction to deal with the 
case of an instrument which should not 
have been admitted atall. The language 
of s, 36 is perfectly clear and as this 
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‘Court. has ‘got no authority to deal with 


the instrument under s. 61, therefore, the 
instrument cannot now be called in ques- 
tion on the ground that it was not duly 
‘Stamped. The objection, therefore, cannot 
‘be. taken in this Court. 


“+ L eonsider, therefore, that the decree of 


the lower Court must be set aside andI 
set it aside and I remand the case to-the 


‘lower Court. for disposal according to law, 


for arrears of past years. 


_ BALMUKUND JAGJIVAN GUJARATHI 


that is, it will take into account the pre- 
sumption which arises under s. 118 (a) of 
the Negotiable Instruments Act on this 
instrument as a promissory note. Costs 
hitherto incurred will abide the result. 
The plaintiff will receive the court-fee in 
this Court under s. 13 ofthe Court Fees 
Act. oe 


N. Decree set aside. 
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. .. BOMBAY HIGH COURT 

Civil Revision Application No. 289 of 193 
April 18, 1931 

Brsumont, O. J. 


= 


fe, 


—APPLIOSNT | l 
| VETSUS eTo o 
~ Tas COLLECTOR, AAMEDNAGAR—’ 
i OrrosiıTe ParRTY ` 
Bombay Land Revenue Code (V of 1879), ss. 26, 
137, 151—Public moneys due by Subordinate Revenue 
ficer in default—Mode of recovery—Rule giving 
priority to Government— Limitations of . rule— 
Public money due not in respect of current year— 
Priority -over other debts, if available, . 
. Section 26 of the Bombay Land Revenue - Code, 
provides that the Collector may take steps to recover 
pny public moneys due by a Subordinate Revenue 
Officer in default, inthe same manner and subject to 
the samerules as are laid down in the Act for 
recovery of arrears of land revenue from defaulters. 
The public moneys in respect of which there is 
defaulé are not made recoverable in terms ag arrears 
of land revenue, noris any charge in respect of 
those moneys given upon any property of the officer 
in default, but the moneys are to be recoverable in 
the same manner and subject to the same rules as 
are laid downin the Act for recovery of arrears of 
land revenue. 54 
Section 137 of the Code which confers priority. 
tipon the Orown for land revenue over other debts 
of the persontiable for land revenue, cannot be 
said to provide- a method or be a rule for .the 
recovery of arrears of land revenue within’s. 26 ‘of 
the Oode. But ifthe provisions giving priority to 
Government can be said to constitute a rule for. 
the recovery of land revenue, then one must 
read ss. 137 and 151 together, and reading theéa. 
two sections together, the rule giving priority 
is‘ limited in this way, that it confers priority only 
in respect of arrears forthe -current year and not 
Consequently, where the 
public moneys due by an officer in default 
are -nof in respect. of the current year, then 
they cannot get priority over 


>=} a. Md 


` 


BALMUKUND V. THE COLLECTOR, AHMEDNAGAR 


other debts of _ 


“519 


the officer, The’ provisions’ -of - .ss. 137 'and 151 
giving priority in respect of Qovernmeat claima 
for land revenue relate to matters of title, while 
s.-26 makes applicable to public moneys due by 4 
revenue officer only the machinery for the recovery 
of arreara of land revenue. .. e , 

C. R. App. against an order of the Sab» 
Judge, Yeola, in Darkhast No. 50 of 1931,- 

Mr. K. N. Dharap, for the Applicant. - 

Mr. B. G. Rao, for the Opposite Party:. -- 

Order.—This is a Civil Revision appli» 
cation. It arises in these circumstances. 
In the -year 1916 certain immovable pros 
perty was mortgaged to the applicant to 
secure Rs. 1,000, and in 1924 the applicant 
filed a suit to enforce his mortgage against 
the sons and grandsons of the mortgagor 
who had died. On June 7, 1926, there was 
a mortgage decree, under which the mort- 
gagee was to recover a sum-of Rs. 1,751 
with interest by sale of the mortgaged 
property, and if the mortgaged property 
was not sufficient, he was to havea right 
of recourse against other property of the 
mortgagor. In 1931 the mortgagee filed 
a darkhast for sale, and two of the mort- 
gaged properties were sold for asum -cf 
Rs. 2,586, which was rather more than the 
amount of the debt and interest. In Feb» 
ruary 1933, the local Government Pleader 
wrote to the Subordinate Judge in whose 
Court the darkhast proceedings were, asking 
that the proceeds of sale of this property 
should be sent to the Collector of Ahmed- 
nagar, because Government hada claim 
against one of the sons of the original mort- 
gagor; It is alleged by the Crown, though it 
has not been strictly proved, that the Crown 
had recovered against this son of the mort- 
gagor, who was a talati, judgment for Cer- 
tain moneys -in respect of which the talati 
was in default. The claim of the:Crown is 
limited to, one-fourth of the decretal 
moneys, that being the share in the mort’ 
gage -moneys which,. they allege, belongs 
to the talati, and the one-fourth has been 
paid accordingly to the Collector. This 
application is -made under s. 119, Civil 
Procedure : Code, it being alleged that the 
Subordinate. Judge in paying over these 
moneys tothe Collector, instead of to the 
mortgagee, acted illegally and with mat- 
erial irregularity, I think-that application 
lies under s. 119. i. : a, 

The. claim of -the Crown. arises. under 
the Bombay Land Revenue Code, .and.I 
will assume that the facis are as alleged, 
that is to say, that the Crown have recover- 
ed judgment against this talati in respect 
of public moneys in his hands with regard 
to which he was in default, Section 24. 
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Bombay Land’ Revenue Code, so far as 
materia], provides that the Collector may 
take steps to recover any public moneys 
due by a subordinate revenue officer in 
default in the same manner and subject 
to the same rules as are laid down in tha 
Act for recovery of arrears of land revenue 
from defaulters. The words are, I think, 
important. The public moneys in respect 
of which there is default are not made re- 
roverable in terms as arrears of land 
revenue, nor isany charge in respect of 
those moneys given upon any property of 
the officer in default, but the moneys are 
to be recoverable in the same manner and 
subject tothe same rules as laid down in 
the. Act for recovery of arrears of land 
revenue. Then s. 137 provides that the 
claim of Government to any moneys recover- 
able under the provisions of Chap. XI 
shall have. precedence over any other debt, 
demand, or claim whatsoever in respect of 
mortgage, judgment, decree, execution, or 
attachment or otherwise howsoever against 
any land or the holder thereof. Section 150 
details various alternative processes for 
the recovery. of land revenue, and s. 151 
provides that the said processes may be 
employed for the recovery of arrears of 
former years a8 well as of the current year 
but the preferences given by ss. 137 and 
138 shall apply only to demands for the 
current year. Iam disposed to think that 
s. 137, which confers priority upon the 
Crown for land revenue over other debts of 
the person liable for land revenue, cannot 
be said to provide a method or bea rule 
for the recovery of arrears of land revenue 
within s. 26 of the Code. 

But if the provisions giving priority to 
Government can be said to constitute a 
rule for the recovery of land revenue, then 
it seems to me that one must read gs. 137 
and 151 together, and reading those two 
sections together, the rule. giving priority 
is limited in this way, that it confers priori- 
ty only in respect of arrears for the cour- 
rent year and not for arrears of past years. 
So that, if those provisions can be said to 
be a rule relating to.the recovery of land 
revenue within s. 26, then the rule is that 
priority is only given in respect of arrears 
relating to the current year, and this 
money, which was recovered from the talat; 
is not shown to be in respect of the current 
year. However to my mind the provisions 
of ss. 137 and 151 giving priority in reg- 
pect. of Government claims for land 
revenue relate to matters of title, whilst 
s.:26 makes applicable to public- moneys 
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due by a revenue officer only the machinery 
for the recovery of arrears of land revenue. 
In my judgment, therefore, the learned 
Jugde was wrong in sending a share of 


-the proceeds of sale in his hands to the 
- Collector, instead of dealing with the money 


in accordance with the provisions of 
O. XXXIV, r. 4, Civil Procedure Code. 


That being so, the appplication must be . 


allowed. I direct the respondont, the Collector 
of Ahmednagar, to return the moneys paid 
tohim tothe Subordinate Judge of Yeola 
to be dealt with by him according to law. 
The respondent will pay the applicant his 
costs of this application. 

N. Application allowed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 516 of 1934 
December 21, 1934 
BENNET, J. 
Musammat DEBA—PLAINTITF —APPLIOANT 
` VETSUS i 
Tue SECRETARY or STATE ror INDIA 


IN. COUNCIL—Opposite Party 

Civil Procedure Code (Act V of 1908), ss. 151, 115, 
N. XLVII, r.i1—Suit for arrears of maintenance — 
Compromise decree—Lower Court holding that court- 
fee of Rs. 715 -should be paid—Execution—Appeal— 
High Court holding ihe deereeto be merely a 
declaratory decree-—Application for refund of court- 
fee—Whether can be treatedas an application for 
review— Lower Court holding that it had no power to 
order refund under s. 151—W kether failure to exercise 
jurisdiction—-Revision, 

Ina suit for arrears of maintenance a compromise 
decree was passed and the lower Court held thata 
court-fea of Rs. 715 should be paid, On appeal in 
execution the High Court held that the decree wana 
mere declaratory decree. The plaintiff then applied 
for refund of court-fee but the lower Court thought 
that it had no power to refund ; 

Held, that the application of the plaintiff should 
have been treated as an application under O. XLVI, 
r. I, Civil Procedure Code, for review of his order 
by the Judge of the lower Court, the new and 
important matter discovered being that the High 
Court had held that the decree was-a declaratory 
decree; and that as under the circumstances the 
lower Court had failed to exercise a jurisdiction 
which the lower Court possessed, a revision lay to the: 
High Oourt. Gupta d Co. v, Kirpa Rém Brothers (1), 
distinguished. i 


©. R. App. against the decree of the Subor- 
dinate Judge ,of Farrukhabad, dated April 
21, 1934. 

Mr. Babu Ram Awasthi, for the Appli- 
cant. l 

Mr. Muhammad Ismail, (Government- 
Advocate) for the Opposite Party. 


Judgment. —This is an application in: 
civil revision by a plaintiff under the fol-. 


lowing’ circumstances :— > 


é 
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The plaintif brougnt a suit in the 
‘Court of the Subordinate Judge of Far- 
rukhabad for arrears of maintenance and 
acompromise was entered into and a 
- decree was passed in terms of the compro- 
mise. The Subordinate Judge held that 
a court-fee of Rs. 715 should be paid which 
was .on. ten times the sum periodically 
‘payable; Rs. 150 P. M., taken for ten years 
‘as Rs. 18,000. Subsequently the plaintiff 
applied for execution and an appeal was 
heard by this Court, and this Court held 
that the decree was merely a declaratory 
decree and could not be executed. The 
‘plaintiff made an application to the lower 
Court for refundof Rs. 715 court-fee. 
The amount seems to be incorrect as there 
‘should be a deduction of Rs. 10for a 
declaratory decree. The lower Court has 
-held that if has no power to order the 
‘refund under s. 151, Civil Procedure Code, 
and that the remedy ofthe plaintiff, if 
any, lies in the High Court. I consider 
that the case is governed by s. 12 (D of 
the Court Fees Act as the Learned 
Government Advocate contends. That 
section prescribes that every question of 
this nature in regard to a plaint shall 
be decided by the Court in which such 
plaint was filed. It does not lay down 
that the decision must be made only 
when the suit is pending. I consider that 
‘under the circumstances of this case, the 
application of the plaintiff should have 
been treated as an application under 
O, XLVII,r.1, for review of his order 
by the Subordinate Judge, the new and 
‘Important matter discovered being that 
this Court had held that the decree was 
a declaratory decree. Under these circum- 
stances the lower Court has failed to 
exercise a jurisdiction which the lower 
Court possessed, and therefore, a revision 
lies tothis Court, It was contended by 
the Jearned Government Advocate that 
under Gupta & Co. v, Kirpa Ram Brothers 
(1) a-decision on a question of court-fee 
was not “a case decided”, That ruling 
-dealt with a decision while the suit was 
pending, but in the present case the 
-decision is ‘‘acase decided” because the 
original suit has Jong ago terminated, and 
there is now no suit pending. I, there- 
fore, allow this revision with costs and 
set aside the order of the lower Court 
‘and order that Rs. 705 should be repaid 
to the applicant Musammat Deba. 

Revision allowed. 


(1) 149 Ind. Cas 1183; (1934) A LJ 381; 6 R A 1018; 
A IR 1934 All. 620. 
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ALLAHABAD HIGH COURT 
Civil Revision No. 514 of 1934, 
December 20, 1934 
Bennet, J. 
UMRAO SINGH— PLAINTIFF — 
APPLICANT 
VETSUS 
MANGLA AND OTHERS— DEFENDANTS — 
OPPOSITE Party 
Limitation Act (IX of 1998), Sch. I, Art. 66— 
Bond—Money payable on demand—Provision topay 
‘interest six monthly and whole sum with interest 
within one year—Suit within three years of date 
fixed for payment—Whether barred—Principle to be 
applied in such cases stated. l 
A simple money bond executed on April 1, 1931, 
provided that interest should be payable six monthly 
and that the whole sum with interest should bo 
paid within one year. The suiton tho bond was 
‘brought within three years from the date for payment 
of April 1, 1932: l 
Ileld, that Art, 66, Limitation Act, applied to the 
case, It wasnot open to the debtor to makea 
payment before the end of the period of one year 
fixed because the bond stated thatit was payable on 
demand, that is on demand of the creditor, Until 
the creditor made a demand the bond was not 
payable. This clause, therefore, gave the creditor 
anoption but it did not give any option to the 
debtor. Consequently, the suit was not time- 
barred. The principle which applies in such cases 
is to examine whether it wasopen to the debtor to 
make a payment before the end of the period of 
one year fixed. Lasa Din v, Gulab Kunwar (2), 
followed, Lalta Prasad v. Gajadhar Shukul (3), 
applied. Jwala Prasad v. Shama Charan (1), 
referred to, 


C. R, against an order of the Small Cause 
Court Judge of Mecrut, dated August 6, 
1934. 

Mr. Vishwa Mitra, for the Appellant. | 

Mr. K. Masud Hasan, for the Opposite 
Parties. 


Judgment.—This is an application in 
civil revision by a plaintiff whose suit has 
been dismissed bya Small Cause Court 
on the ground that it was time-barred, 
The plaintiff sued ona simple money bond 
executed on April 1, 1931. The suit was 
brought on July 6, 1934,thatis more than 
three years after the execution of the 
bond, The bond set out firstly that the 
money was payable on demand and fur- 
ther onit setout that interest should be 
payable six monthly and that the whole sum 
with interest should be paid within one 
year. The suit was brought within three 
years from the date for payment of April 1, 
1932. Article 66 of the Limitation Act 
applies to the case and the question is 
whether the period of limitation should 
run from thedate of execution on the 
ground that the bond was payable on 
demand or whether it shouldrun from the 
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period of one year specified in the bond as 
payable. The principle which applies in 
such cases appears tome to examine whe- 
ther it was open tothe debtor to make a 
payment beforethe end of the period of one 
year fixed. Clearly inthe case of this bond, 
it was not open to the debtor to make a 
payment because the bond states that 
it was payable on demand, that is on 
demand of the creditor. Until the creditor 
made ademand the bond was not payable. 
This clause, therefore, gave the creditor an 
option butit did not give any option lo the 
debtor. There was a somewhat similar case 
in Jwala Prasad v. Shama Charan (1). 
In that case there was a promissory note 
payable on demand, and on the date of 
execution the defendant wrote to the Bank 
promising to pay within ayear and appa- 
Tently the Bank accepted that promise as 
part of the agreement betweenthe parties. 
It was held that limitation would run 
from the expiry of the period of one year. 
I consider that the general principle 
governing these cases is to be deduced 
from aruling of their Lordships of the 
Privy Council in Lasa Din v. Gulab ` Kun- 
war (2). In that case there was a mortgage 
deed with a period of twelve years for pay- 
‘ment and provision that payment might be 
‘demanded incase of default of payment 
of interest. It was held that this was an 
option tothe creditor and that limitation 
did notrun until the period of twelve years 
‘should expire. This principle in that ruling 
was laid down in regard to mortgage bonds, 
but it has been extended to simple bonds 
ina ruling reported in Lalita Prasad v. 
Gajadhar Shukul (3). 

For these reasons I allow this application 
jn revision and set aside the decree of the 
lower Court and remand the suit for dis- 
posal onthe remaining issue. The court- 
fee of this Court will be returned to the 
plaintiff. Costs hitherto incurred will be 
costs in the case. 


N. Revision allowed. 


- (1) 52 Ind. Oas, 235,17 A LJ950; 1U P LR(A) 
132; 42 A 55. 

(2) 138 Ind. Cas 779; (1932) ALJ 913; 9 OWN 
638; Ind. Rul. (1932) P O 251; 63M L J 187; AIR 
1932 P O 207; 360 W N 1017; 26 L W 246: 56 0 
L J 237; 7 Luck 442; 84 Bom LR 1600(P O), 

(3) 149 Ind. Uas. 181; (1933) AL J 550; ALR 1933 
‘All, 235; 55 A 283; 6 R A 852, 
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LAHORE HIGH COURT 
Criminal Revision Petition No. 139 of 1938 
"Mas 19, 1933 

ADDISON, J; - 
EMPEROR—PROSECOTOR * 
VETSUS = 


MUHAMMAD SHAH — Accusgp 

Criminal Procedure Code (Act V of 1828), ss. 514, 
ra0—Sub-Divisional Magistrate not exercising powers 
of District Magisirate hearing appeal from ordér 
under s 6514—Propriety of—Criminal _ trial— 
Sureties—Magistrate absent on date fixed but accused 
present —Sureties, if responsible te: next appearance 
Compromise accepted by ;Court—Proceedings 
against sureties, if can be taken. 

Where a Sub-Divisional Magistrate not exercising 
the powers of a District Magistrate hears an 
appeal from an order under s. 511, Criminal Proce- 
dure (ode, the proceedings are void, 

Four persons were being tried before a Beban 
Olass Magistrate under ss. 324 and 325, Penal Code. 
A and B stood sureties, Tho case was adjourned 
to October 23,1931. On that day, the Magistrate 
was absent and thereader of the Court directed the 
parties toappearon the following day. On that 
day, the parties putin a compromise. No order 
was passed on this compromise, but it was noted on 
the record that the parties had gone . away without 
having had their statements recorded. Non-bailable 
warrants were, therefore, issued against the accused 
and at the same time the sureties were called upon 
to show cause why their bonds should not be 
forfeited, Eventually, the compromise was accepted 
and the accused were acquitted. Still . the sureties 
T ordered to pay Rs. 200 in'respect of each 

Held, that the sureties had becomé responsible 
for the appearance of the accused on the dates 
fixed by the Court. October 21, 1931, was not 
a date fixed by the Court. Moreover, the accused 
were present on that date and when the compromise 
was presented, ro orders were given to thém 
for appearance on any other date and there 
was no justification for proceeding against the 
sureties when the compromise was eventually accept- 
ed. ; 

Cr. R. P. from an order of.” the Bes- 
sions Judge, Montgomery. ` "i 


will dispose. of 


'Report.—This order 
35 and 36 of 


Criminal Revisions Nos. 
1932. 

Four persons, namely, Banta Singh, 
Tilok Singb, Asa Singh ‘and Jarnel Singh 
were being tried before a Second Class 
Magistrate, under s. 324 and 325, Penal 
Code. On October 9, 1931, Muhammad 
Shah gave bail for Banta Singh and 
Tilok. Singh in the sum of Rs. 500 each and 
Labh Singh gave bail for Asa Singh and 
Jarnel Singh for the same amounts. The 
case was then adjurned to October 23, 1931. 
On that day, the Magistrate was absent 
and the readerof the Oourt directed -the 
parties to appear on the following day. 
On that daythe parties put in a compro- 
mise. No order was passed qn this compro: 


ad 
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mise but it was notedon the record that 
the parties had gone away without 
having had their statements recorded. Non- 
bailable warrants were, therefore, issued 
against the accused and at ths same time 
the sureties were called upon to show cause 
why their bonds should not be forfeited. 
Eventually the compromise was accepted 
and the accused were acquitted on Decem- 
ber 21, 1931. Still the sureties were ordered 
to pay Rs. 200 in respect of each bond. 
They appealed to the District Magistrate 
but the appeals were transferred to the 
Sub-Divisional Magistrate. He dismissed 
the appeals of Muhammad Shah on May 
9, 1932, but accepted the appeals of Labh 
Singh on August 18, 1932. Muhammad 
Shah has now applied-for revision to this 
Court. . 


From the two orders passed by the 
learned Sub-Divisional Magistrate, it ap- 
pears that the facts of the case were not 
brought to his notice when he heard the 
appeals of Muhammad Shah. I, however, 
find that he was not authorized by law to 
hear the appealsat all. Section 515; Cri- 
minal Procedure Code lays down that all 
orders passed under s. 514 by any Magis- 
trate other than a Presidency Magistrate or 
‘District Magistrate shall be appealable 
‘to the District Magistrate. The Sub-Divi- 
sional Magistrate in this case was not 
.exercising the powers of a District Magis- 
trate; s. 530 (o) lays down thatif a Magis- 
-trate, not being empowered by law in this 
behalf, revises under 5. 515 an order 
_pagsed under s. 514, his proceedings shall 
be void. The Sub-Divisional Magistrate 
“was authorized to hear appeals under s. 407 
(2), Criminal Procedure Code which relates 
to appeals by persons convicted ona trial 
cheld by a Magistrate of the Second or 
‘Third Class, 


Onthe merits, too, the order cannot, in 
my opinion, be maintained. In the first 
place, the eureties had become responsi- 
ble for the appearance of the accused on 
the date fixed by the Court. October 
.24, 1931, was ‘not a date fixed by the 
Court. Moreover, the accused were present 
“On that dateand when the compromise was 
presented, no orders were givento them 
for appearance onany other date. They 
“may well have assumed that the compro- 
mise was accepted. I am also of opinion 
that there was no justification for proceed- 


„ing against the sureties when the compro- 


mise was eventually accepted. I submit the 


records to the High Gourt and recommend 
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that the orders passed by the Courts below 
may be set aside. ; 

Order.—For reasons given by 
learned Sessions Judge, L accept this 
revision and set aside the orders of the 
Courts below confiscating the security of 
Muhammad Shah. 

N. Revision allowed. 


the 


a 


ALLAHABAD HGH COURT 
Second Civil Appeal No, 1002 of 1931 
December 18, 1934 
ALLSOP, J. 
Me. A. WILLIAMS, DRIVER, G.I. P. 
RAILWAY— Derenpant—APPELLANT 


versus 
Piem KALLU MAL-MAGAN LAL 


— PLAINTIFF — RESPONDENT 

Promissory note--Absence of covenant to pay 
interest in instrument—Rate of interest payable— 
Negotiable Instruments Act (XXVI of 16815, s. 80 
—Interest, when should begin to run. 

Under s. °80, Negotiable Instruments Act, interest 
is payable at the rate of six per cent per mensem 
for money due on a promissory note, in which 
there is no mention of any covenant to pay interest, 
and interest should run from the date of execution 
of the instrument. Ganpat Tukaram Mali v. Sopana 
Tukaram Mali 1), followed. Khurshid Haq v. 
Ram Ditta Mall (2), referred to. Prem Lall Sein v. 


Radha Bullav Kankra (3°, dissented from, 


“Aa 
S. C. A. from the decision of the Subordi- 
nate Judge, Jhansi, dated July 25, 1982. 
Mr. G. S. Pathak, for the Appellant. 
Mr. Shankar Sahai Verma, for the Res- 


pondent. 


Judgment.— This is a second appeal 


‘against a decree passed by the leained 


Subordinate Judge of Jhansi in first 
appeal. The suit which gave rise io the 
appeal was instituted for the recovery of 
certain sums of money on the basis of 
three instruments which were alleged to 
be promissory notes. In respect of one 
instrumept which was executed by the 
wife of the defendant-appellant, no decree 
was passed. In respect of the other two 
instruments a decree was passed. The 
only dispute now is about interest upon 
the sum due on the basis of one of ihe 
instruments. About the other instruments 
there is no dispute. In the instrument 
which is in dispute, there is no reference 
to any payment ofinterest. The document 
is in these terms: 

“Due to Kallu Bania for stores purchased the 


sum of Rs, 619-14-6 (Rupees six hundred and forty- 
nine annas fourteen and pies six) only,” 


The inconsistency is in the original. 
It .is doubtful whether this can be 
called a promissory note but it is so 


-524 


called by ihe plaintiff and this description 
was accepted by the defendant. The only 
question is whether interest should be paid 
on this sum of Rs. 649 odd because there is 
no mention of any covenant to pay interest 
in the instrument itself. I must presume 
for the purposes of this appeal that this 
is a promissory note, and under s. 80 of 
the Negotiable Instruments Act, interest 


“is payable at the rate of 6per cent, per 


annum, 

The further question has arisen whether 
interest should be paid from the date 
of the execution of the promissory note 
or from some future date which may be 
considered to be the date’of demand. 
The case of Ganpat Tukaram Mali v. 
Sopana Tukaram Malt (1), is authority 
forthe proposition that interest should run 
from. the date of the ‘execution of the 
instrument. In support of the same pro- 
position there is another case, viz., Khurshid 
Haq v. Ram Ditta Mall (2). Om the other 


: side, my attention has been drawn to the 


case of Prem Lall Sein v. Radha LBullav 
Kankra (3), In the Caleutta case the learned 
Judge agreed with the view expressed in 
Ganpat Tukaram Mali v. Sopana Tukaram 
Mali (1) that the money due on a promissory 
note becomes due at the date of execution, 
if the promissory note is one which is 


‘payable on demand. In that view of the 


matter it would normally be assumed 
that interest would run from that date 
because under s. 80 of the Negotiable 
Instruments Act the interest runs from 
the date when the amount due ought to 
have beenpaid. The basis of the decision 


‘in the Calcutta case Is that the word 


“same” in s. 80 of the Negotiable Ins- 
truments Act refers to ‘interest’ and not 
to ‘amount due’. If that was so, the section 


would run; 


“When no rate of interest is specified in the 


‘ instrument interest onthe amount due shall..... be 


A 


calculated at the rate of 6 per cent. per unnum 
from the date at which the interest ought to have 
been paid by the party charged until tender or 
realisation of the amount due thereon. w...” 

If this were the wording of the section, 
it seems tome that it would be meaningless 
because interest could not be calculated 


‘until it became due and interest could 


not become due so that it ought to have 
been paid before the date from which it 
could be calculated. I, therefore, consider 


‘that the view taken by the Bombay High 


(1) 107 Ind, Oas. 257; 52 B 88; AI R 1928 Bom. 
: 30 Bom. LR1,1 L T40 Bom. 43 (F.B.) 
(2) 107 Ind. Cas. 753; A I R 1228 Lah. 665. 
- (3) 130 Ind, Cas. 134; A I R1931 Cal. 140; 34 OWN 
19; 53 O 290; Ind, Rul. 1931 Oal. 326. 
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Court in ukaram’s case (|) is the proper 
view. 

In the result the appeal is allowed and 
the decree of the lower Appellate Court 
is varied to this extent that instead of 
interest being charged on the first pro- 
missory note at the rate of 2 per cent. 
per mensem, interest shall be charged at 
the rate of 6 per cent. perannum. Interest 
shall run from the date of the execution 
of the promissory note. In other respects 
the order of the Court below shall stand. 
The appellant will get 3-4th of his costs 
in this Court and the order for costs in 
the Courts below shall stand. 

N, Appeal allowed, 





CALCUTTA HIGH COURT 
Civil Appeal No. 113 of 1933 
May 7, 1934 
COSTELLO AND LORT-WILLIAMS, Jd. 
AHAMED MUHAMMAD PARUK— 
APPELLANT 


VETSUS 
PRAPHULLANATH TAGORE— 
RESPONDENT 
Insolvency—Petitioning creditor inadvertently 
omitting to include security— Proceedings, tf to be set 
aside—Presidency Towns Insolvency Act (111 of 
1909), s. 13 (6)—Proceedings for postponement of 
question whether there was debt or not—Conditional 
adjudication order, if should beadded to order for 

furnishing security, 

If the petitioning creditor inadvertently, and not 
deliberately, omits to include or mention a security 
it is not right that the proceedings should be wholly 
set aside. [p, 528, col, 2 | , 

The actual provision in sub-a, (6), s. 13, Presidency 
Towns Insolvency Act, contemplates that . there 
should be a stay for such period as may be necessary 
for the determination of the other matters in issue 
between the parties and that ultimately there shall 
be a trial on the question relating to the debt. 
The sub-section does not contemplate that a condi- 
tional adjudication order should be added, by way 
of sanction, to an order for furnishing security in 
connection with postponement of determination of 
the question as to whether or not there was a debt, 
Rustomji Ardeshir Cooper v. Madhavji ` Damodar 
(1), relied on. [p. 526, col. 2; p. 527, col. 1.] tk 

CO. A. from original order of Mr. Justice 
Panckridge in Insolvency Petition No, -130 
of 1930. 

Messrs. Page and Clough, for the Appel- 
Jant. 

Messrs. S. N. Banerjee and I. P. 
Mukherji, for the Respondent. l 

Costello, J.—Thisis an appeal against 
a judgment of Panckridge, J., dated 
August 22, 1933. That judgment was 
given by the learned Judge when exercis 
ing the Insolvency Jurisdiction ofthis 


Court’and in connection with a petition for 


adjudication, presented by -one Praphul- 
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lanath Tagore against Ahamed Muhammad 
Paruk. The petition set out that Paruk 
was justly and truly indebted to the 
petitioner to the extent of Rs. 1,05,647-15-9, 
being the total amount of several decrees 
which had been obtained by the petitioner 
in a number ofsuits, particulars of which 
are set forth in para. 2 of the petition. 
The petition alleged that within three 
months of the date of the presentation of 
the petition, Paruk had committed certain 
acts of insolvency. They are set forth in 
this form: 

“(a) that in execution of the decrees obtained by 
me against the said Ahamed Muhammad Paruk 
and others for Rs. 10,270-1-9, in Rent Suit No, 2 
of 1932, in the Court of the First Subordinate 
Judge of Faridpur, which was subsequently: trans- 
mitted to this Court for execution and numbered 
as Execution Case No. 18 of 1933, the said 
premises No. 22, Canning Street, Calcutta, belong- 
ing to the said Ahamed Muhammad Paruk were 
attached on May 11,1933, and his Motor Car No, 24843 
was attached on May 12, 1933, and these attachments 
are still subsisting; 

(b) that the decree obtained by me in Rent 
Suit No. 12 of 1932, against the said Ahamed 
Muhammad Paruk and others in the Court of 
the First Subordinate Judge of Backerganj, was 
executed and numbered as Execution Oase No. 9 
of 1933 of that Court, and, in the said execution, 
taluk named Idrak comprised in touzi No. 813 and 
talues comprised in touzt Nos. 4537 and 4688 of the 
Backerganj Collectorate, belonging to the said 
Abamed Muhammad Paruk and others were attached 
on April 2, 3, 4,5, 6, 7,8 and 9, 1933, and the attach- 
mentis still subsisting. 


The act of insolvency on. which the 
petitioning creditor based his petition, was 
that the properties of the debtor had been 
attached for a period: of not less than 
twenty-one days in execution of decrees 
of the Court for the payment of money. 
That is the act of insolvency described 
in 8, 9, sub-s. (e), Presidency Towns In- 
solvency Act. There seems to. be no 
dispute as regards the factof the attach- 
ment. The answer set up by Paruk is 
contained in an affidavit, dated August 11, 
1933. In para. 3 of that affidavit, he 
totally denied that he was indebted to 
Praphullanath ‘Tagore in the sum of 
Rs. 1,05,647-15-9 being the total amount 
of decrees set forth in para. 2 of the 
petition. He then proceeded to state that 
the suits were false suits filed against him 
and that ex parte decrees were obtained 
without his knowledge, fraudulently, in 
conspiracy and in collusion with one 
Maulvi Muhammad Fazlul Karim. The 
appellant had been denying that the 
money was payable to the petitioner 
immediately. Put shortly, the petition 
was that Paruk was setting up that all 
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the decrees obtained by ‘Tagore were 
obtained by him fraudulently and that, 
consequently, they were invalid, and 
there were no debts duefrom him to the 
petitioning creditor, and eo there was 
nothing on which the petition could 
rightly be founded. The learned Judge, 
at the hearing or the petition, having 
expressed himself satisfied as to the fact 


of attachment, stated: 
“The situation is, however, complicated by the 


- fact that debtor has instituted suitsto set aside 


the rent decrees on various grounds. He has 
obtained injunctions, restraining the petitioning 
credior from ‘further preceeding with 
the execution of those decrees in respect of 
which the attachments have been effected.” | 

It appears, therefore, that the dertor 
had in fact instituted a number of suits 
attacking the decrees which had been 
obtained against him by the petitioning 
creditor; and with regard to those decrees 
which were used for the purpose of cons- 
tituting acts of insolvency, it is said that 
he had given security, no doubt for the 
full amount which had been ordered to 
be paid under those decrees. We are 
now informed that, with regard to one 
of them, the suit which was instituted 
for setting it aside, has been heard and 
dismissed with the result thatthe decree 
in effect has been confirmed. Seeing 
that the debtor put into Court a sum of 
Rs. 10,000 which is sufficient to cover 
the amount of the decree, it may well 
be argued, so far as that decree is concerned, 
that there is no existing debt, though 
the authorities goto show that, generally 
speaking, itis not sufficient to say that 
the debtor is in a positionto pay the debt 
but he must show that he will immediately 
pay the debt, if he wishes to be in a 
position to say that there is a security 
by which he is able to discharge that 
particular debt. One would think that the 
right view of the matter is that, so 
long as a decree is subsisting, there 
will necessarily be a debt, unless of 
course means have been provided for 
discharging the particular decree. The 
learned Judge in his judgment says: 

“I must attach some importance to the fact that 
the debtor has taken steps to challenge all the 
decrees. I must also give weight to the fact that, 
although the attachment prima facie constitutes an 
act of insolvency, yet the petitioning creditor has 
been restrained from further proceeding with the 
execution of those particular decrees, obviously 
because, as the result of the suit, if may turn out 
that the petitioning creditor has no claim tothe 
amount of the decree,” 


[As regards one other 
been said that the matter 


decree, it has 
has also 
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‘already been adjudicated upon but, 
with regard to that, we have no precise in- 
formation before us.j Having taken that 
view, the learned Judge proceeded to 
make an order. He Says: 

“I think that all things being considered the 
fairest order to make is an order for stay under 
s. 13, sub-s. (6), Presidency Towns Insolvency Act. As 
a condition of that stay, the debtor must furnish 
security, to the satisfaction of the Registrar, in the 
sum of Rs. 10,000 withina month. Costs reserved. 
In default of such security being furnished there 
will be an order of adjudication and the petitioning 
creditor will add his costs to hisclaim.” 

Against that order the debtor has ap- 
pealed andthe matter is now before us. 

Two points have been argued by Mr. 
Page: first of all, he urged that the latter 
` partof the order is such that it was not 
within the power of the learned Judge 
to make, that is to say, Mr. Page was 
arguing ‘that the matter did not properly 
fall within the purview of sub-s. (6) of 
s. 13. That sub-section says this: 

“Where the debtor appears on the petition and 
denies that he is indebted to the petitioner, or 
that he is indebted to such an amount as would 
justify the petitioner in prosenting a petition 
against him, the Court, on such security (if any) 
being given as the Gourt may require for payment 
to the petitioner of any debt which may be 
established against the debtor in due course of 
law, and of the. costs of establishing the debt, may, 
instead of dismissing the petition, stay all proceed- 
ings on the petition for such time as may 
AAE ad for trial of the question relating to the 
ebt,” 


“Mr. Page has conceded that the first 
part of the order made by the learned 
Judge is unexceptionable. But he says 
that there should have been no order 
providing for adjudication in the event of 
the debtor not complying with the'con- 
dition of stay given in the frst part of 
the order. It is to be observed: that 
obviously sub-s. (6), s. 13 contemplates that 
there may be a stay for a period and 
that after that the question shall be 
tried out as to whether or not there was 
such a debt as would found a petition 
in insolvency. It may be that, in the 
circumstances of the case, the learned Jud ge 


had justification to postpone the final 
determination of the matter rather than 
dismiss the petition. The debtor had 


denied the debts because he said thatthe 
decrees were invalid by reason of fraud 
on the part of the plaintiff in the suits. 
But obviously, unless and until the decrees 
are set aside, they must be taken to be 
good in law. It may be that it would be 
reasonable to postpone the questiion whe- 
ther or not the debtor ought to be ad- 
judicated insolvent until after the ques- 
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tion of the validity of the various décrees 
has been heard and determined.. a 

Mr. Banerjee pointed out to us that 
that question had been determined, in the 
Court of first instance, in Buit No. 2: of 
1932. But he has also pointed out that 
as regards one of the decrees, namely, in 
Suit No. 1 of 1933 of the Court of the 
First Subordinate Judge, Backerganj, its 
validity hasnever been seriously challeng- 
ed, but on the contrary, it appears from 
what is stated in para. 6 of the affidavit 
of Ramendranath Basu, dated August 14; 
1933, as set out on p. 9 of the paper-bodk, 
that the debtor made certain statements na 
connection with execution proceedings — 
the Court of Small Oauses of this City, ieh 
would indicate that he recognized the debt 
under that decree. So far as that decree: 
is concerned, it must, I think, be taken 
as binding on him. 

As regards the debts in the foie of 
decrees, which the debtor is still challenging, 
we are of opinion that the right form of the. 
order to be made, when the provisions ‘of. 
sub-s. (6) are being called into operation; 
is the form of order which was indicated’ 
in the case of Rustomji Ardeshir Cooper. 
v. Madhavji Damodar, (1). In that case 
the respondents, who had been the peti- 
tioning creditors, had obtained a decree: 
with’ costs against the appellant in the 
Appeal Court. The appellant appealed to` 
the Privy Council against ‘the decree, 
The respondents attached certain property’ 
of the appellant for their taxed costs, but: 
satisfaction not having been made within 
the usual period, they filed an insolvency 
petition against the appellant and got an” 
ex parte order of adjudication under 
es.9(e) and 10, Presidency ‘Towns Insol-' 
vency Act, 1909. The appellant applied- 
for a dischar ge of the adjudication order, 
contending that the order should not have- 
been made pending his appeal to the 
Privy Council, but the Commissioner in 
Insolvency refused to discharge the order: 
‘There was an appeal from him which 
came before the Bombay High Court, in 
its appellate jurisdiction, and it was there 
held that the order ought to be discharged 
and that the proper order to be made in 
the circumstances of the case was one 
staying the insolvency petition generally, 
with “liberty to apply”, provided adequate 
security was given by the alleged insolvent. : 
The actual provision in sub-s. (6), s. 13,4 
contemplates that there should be a stay 


(1) 34 Bom, D R 1436 Ka, i 


“on 
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for such period as may be necessary for the 
detérmination of the other matters in issue 
between the parties and that ultimately 
there shall be a trial on the question 
relating tothe debt. We are clearly of 
opinion, therefore, that the order made by 
the learned Judge cannot be supported 
and it must be set aside. By reason of 
anothef point taken by Mr. Page, we think 
that the whole order should be set aside 
and not merely altered by exercising that 
part of it which directs conditional ad- 
judication. 

The other point taken by Mr. Page is 
that the petition itself, on which these pro- 
ceedings were founded, is bad, and therefore 
no order involving adjudication could in 
any case be made. The point relied upon 
by Mr. Page is that s. 12, Presidency 
Towns Insolvency Act, sets out the con- 
ditions upon which a creditor can make 
a petition and in sub-s. (2), s. 12, it is 
enacted that : 

“If the petitioning creditor is a secured creditor, 
he shallin his petition either state that he is willing 
to relinquish his security for. the benefit of the 
creditors in the event-of the debtor being adjudged 
insolvent, or give an estimate of the value of the 
security. In the latter case, he may be admitted as 
= a petitioning creditor to the extent of the balance 
of the debt due to him after deducting the value 
so estimated in the same way as if he were an 
unsecured creditor,” : 

The object of that sub-section is of 
course this: The creditor cannot have it 
both ways. Hehas got his security. He 
must therefore use it to discharge the debt 
either wholly or pro tanto according to the 
value of the security or he must relinquish 
it. Ifhe retains his security and uses it 
to discharge his debt as far asthe security 


goes, then if there is any balance remaining © 


unsatisfied, he can use that to constitute,a 
debt for the amount of the deficit for the 
purpose of founding proceedings in insol- 
vency. In the present case Mr. Page 
has taken excepticn to the statement in 
para. 3 of the petition. Ths petitioning 
= ee Praphullanath Tagore there said 
` this: 

“I do not, nor does any person on my behalf, hold 
any security on the said debtor's estate orany part 
thereof for the payment thereof. That the said 
money is payable to me immediately.” 

That, says Mr. Page, is an incorrect 
statement and for the reason that the suits 
or the decrees which constitute the debt 
upon which the petition was founded are 
described as ‘rent suits,” or at any rate, 
the particular suits in connection with 

- which the attachment relied upon took place 
are described as “rent suit.” Admittedly all 
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the suits were, in fact for the recovery of 
arrears of rent. Indeed I find in the list 
seb out in para. 2 that the heading of 
the first commn is “rent suit”, Then fol- 
lows the numbers of the respective suits 
and the year in which they were in- 
stituted. The petitioning creditor was 
the landlord who was suing one of his 
tenants or a number of co-tenants for rent. 
Section 69, Bengal Tenancy Act, applies to 
of which the suits 
were brought. Section 65 provides: 

“Where a tenantisa permanent tenure-holder, a 
raiyat holding at fixed rates or an occupancy raiyat, 
he shall not be liable to ejectment for arrears of rent 
but his tenure or holding shall be Liable to sale in 


execution of a decree for therent thereof and the rent 
shall be a first charge thereon.” 


By virtue of the provisions of that 
section, Mr. Page has argued that Praphul- 
lanath Tagore is a secured creditor, as 
regards the debts upon which he is bring- 
ing the insolvency proceedings, because 
in s. 2, suk-s. (g), Presidency Towns 
Insolvonecy Act, “secured creditor” jg 
described as including “a landlord who: 
under any enactment for the time being 
in force has a charge on land for the 
rent of that land.” Mr. Page says that 
the petitioner is a landlord and he has 
a statutory charge on the property for 
the rent. He is, therefore, a secured 
creditor and must comply with the pro- 


- visions of sub-s. (2) s. 12, 


It seems clear that that. has not been 
done. It has been argued by Mr. Baherjee 
and various authorilies have been placed 
before us in support of the contention 
that in this particular instance the landlord 
is not a secured creditor, in that he has 
no security because of the fact that he has 
lost, or at any rate become disentitled to 
avail himself of the effect of s. 65, Bengal 
Tenancy Act, for the reascn that Praphul- 
lanath Tagore, as regards some of his 
suits, at any rate, did not make all the co- 
sharer-tenants, defendents but merely pick- 
ed the present appellant and sought to make 
him solely liable for the whole rents due. 
It is to be observed, however, that as 
regards Suit No. 12 of 1932, it is stated 
in para. 4 of the petition, which I have 
already read, that the decree was obtained 
against Paruk and others, and Mr. Page 
has informed usthat it appears from the 
record that there were in fact a number of 
defendants in some of the suits at any 
rate. This does indeed seem to be the 
case from a statement made jn para. 6 
of the affidavit of Ramendranath Basu. 
It appears that in making the application 
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to the Court of Small Causes, Calcutta, in 


connection with the execution proceedings. 


relating to Suit No. 1 of 1923, in the 
Court of the Subordinate Judge of Backer- 
ganj, Paruk said that there were several 
other defendants but the plaintiff had 
chosen to execute the decree against 
him alone by transferring the decree to 
this Court. 

It would, therefore, seem that there was 
considerable doubt as to whether or not 
in all or any of the 
has in fact lost his right under. s. 65 by 
reason of his not having impleaded all 
the co-sharer-tenants in what he himself 
described as the rent suits. If they were 
properly described as rent suits, if may 
well be that the plaintiff had indeed a 
. remedy under s. 65, Bengal Tenancy Act, 
and so it would not be correct for him to 
say that he had no security. In connection 
with this point we were referred to the 
correspondence passing between the solici- 
tors of the parties and particularly toa 
letter which was written by the present 
appellants solicitors on May 3, 1933. In 
course of that letter the solicitors said : 

“Our client does not appreciate the nervous anxiety 
on your client's part when your client has got as 
security the property in respect whereof the rent is 
due to your client.” 

That clearly was a definite statement 
inditating that the view of Paruk was 
that the plaintiff as landlord had got 
security by reason of the provision of 
s. 65, Bengal Tenancy Act. In reply to 
that letter of May 3, 1933, the respondent's 
solicitors wrote a letter, dated May 8, 
1933, wherein in no way did they chal- 
lenge the assertion of the other side. Mr. 
Page relied upon the case of Moor v. 
Anglo-Italian Bank, (2), where Sir George 
Jessel, M. R., at p. 688*, says: Pa 

“The rulein bankruptcy requires the judicial 
authority in bankruptcy —the Registrar or the Judge, 
asthe case may be—before he adjudicates a man 
a bankrupt, to see that there is a proper unsecured 
debt in the manner I have explained. But if the 
adjudication is made without.this being looked into, 
the only result is thatthe adjudication is bad, and 
you may set it aside in due time. Ibdoes not 
deprive the petitioning creditor of anything that I 
am aware of,and you must carefully distinguish 
between the notion of forfeiture andthe decisions on 
the doctrine of election in bankruptcy which relate to 
a totally different subject.” 

But I would point out that this passage 


in the judgment of Sir George Jessel has 


been strongly commented upon in In re, 
A Debtor, (3), the head-note of which says 

(2) (2879) 10 Gh. D €81; 27W R 652; 40 L T 
620. 
(3) (1922) 2 K B- 109. 


A9) babak IM Jaran a Man NE ne A Kaanan 


*Page of (1879) 10 Oh, D—[Ed.] 
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that : i 

“Where a petitioning creditor had inadvertertly 
omitted to mention in his petition a security which he 
in fact held, but which had bsen given many years ago 
inrespect of another matter, and was aimittedly. 
valueless ; i 

Held, that a receiving order made upon the 
petition was not invalidated by the omission, 
inasmuch as the (Court had power to amend the 
BNI even after thé making of the receiving 
order,” j : 

Lord Sterndale, M. R. in that case 
said: 

“This case does not present any merits. I do not 
know whether I may deal witha dictum of so great 
an authority as Jessel, M. R., and say I am sorry to. 
see such a technical objection raised on the strength 


of that dictum. The petitioning creditors in their - 


petition omitted to mention a security which had 
been given 15 years ago in respect of another matter ’ 
altogether, which did, however, in form cover this’ 
particular debt. It wasamatter of no importance, 
but, as the receiving order was made without this 
security having been mentioned in the petition, itis , 
said that the receiving order ig bad.” 


He goes on to say that the objection ’ 


was founded upon a dictum of Jessel, M. ' 
R., in Moor v. Anglo-Italian Bank, (2), ° 
where he says, 


“ia the next place, Iam not-aware of any rule in. 
bankruptcy that forfeits the petitioning creditor's | 


debt.” 
Later on, Lord Sterndale continued : 
“ft is said that that dictum goes to this: that if 
any security be omitted although of no importance or 
value, any order or proceeding on the petition is bad. 
If the learned Master of the Rolls meant his state- 


ment to extend to that, I think, with the greatest sg. 


respect that one must always have for any dictum. 
of Sir’ George Jessel, that it went too far. Butit 
seems to ma that he never intended it to go so far. 
The questionis, suppose there were an omission of 
something of no valus, something not affecting the 
matter in any way; does that make the receiving | 
order altogether bad? [ think that in.acase like 
that Sir George Jessel would himself have said 
‘No’, my dictum was never intended to go so far as 


that," 

I respectfully adopt all that Lord 
Sterndale said, and I agres that if the 
position was that the petitioning creditor 
inadvertently, and oot deliberately, omitted 
to include or mention a security it might 
not be right that the proceedings should 
be wholly set aside. In the present case, 
however, no application has 
before us for the amendment of the pelti- 
tion. On the contrary, Mr. Banerjee says 
that the petition is correct as it stands. 
It is either correct or it is “very much 
incorrect. It may well be that the peti- 
tioning creditor, as. landlord, has a secu- 
rity which covers the whole of the debts 
due to him. On the other hand he may 


have lost that security, either as regards ` 


all the decrees or as regards some of 


ae 
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been made ~ 


them as he has not made all the persons > 


concerned, parties to the proceedings, The 
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main question for us is whether or not the 
entire order should be set aside. There 
is no doubt that the question of whether 
there is a debt has been left open by 
Panckridge, J., and up to now there is no 
definite finding upon it. 

We have come to the conclusion, there- 
fore that we should set aside the order in 
its entirety, not only because it was never 
contemplated by sub-s. (6), s. 13, Presid- 
ency-Towns Insolvency Act, that a con- 
ditional adjudication order should be 
added, by way of sanction, to an order 
for furnishing security in connection with 
the postponement of the determination of 
the question as to whether or not there 
was a debt but also because we think 
that the whole of these proceedings may 
be bad from the start by reason of the 
statement in the petition as to the peti- 
tioner's position touching the matter of 
security for the debts due. Having set 
aside the order, we direct that the matter 
go back to the Judge exercising the 
Insolvency Jurisdiction, so that he may 
come to a finding first of all as to whe- 
ther the petition is in proper shape, 
particularly having regard to the state- 
ments contained in para.3 and, secondly, 
as to whether there are any existing debts 
upon which an application for adjudica- 
tion can properly be based. The learaed 
Judge will, of course, at the same time, 
come to a finding as to whether the acts 
of insolvency as alleged are sufficient. It 
will then be for him either to make an 
order for adjudication or to dismiss the 
petition. There was a cross-objection on 
the part of the petitioning creditor asking 
that this order should beset aside and 
an order of adjudication should be made 
fortbwith by this Court. As regards that, 
the petitioning creditor has failed to 
satisfy us and the cross-objection is dis- 
missed. | 

We think, therefore, that the right order 
to make as to costs is that each party 
should bear his own costs throughout. 

Lort-Williams, J.—I agree. 

D. ‘Order accordingly. 


194—67 & 68 


MURUGESAM PILLAI V. MEENAKSHISUNDARA AMMAL 


929 


MADRAS HIGH COURT 
Appeal Against Order No. 3-0 of 1930 
August 22, 1934 

MaDHavan Narr AND PANDRANG Row, JJ. 

‘ MURUGHSAM PILLAI—AppPEuLant 
VETSUS 
MBENAKSHISUNDARA AMMAL— 
RESPONDENT 
Compromise decree — Construction — Amount given 
to plaintiff on his executing registered receipt within 
6 months after attaining majority—Whether confers 
vested interest —Death of plaintiff before majority— 
Right of heirs to claim amount—Application for 
execution by heirs —Limitation — Starting point — 

Limitation Act (IX of 1908), Sch I, Art. 182 (4). 

The material portion of a compromise decree ran as 
follows: ‘Ihetirst defendant agreed to give plaintiff 
Rs. 12,000 as a matter of grace and out of love. The 
plaintiff should recover this Rs. 12,000 and the 
aforesaid Rs. 3,000 being the mesne profits amount, 
in all, Rs. 15,000 and interest thereon from this date 

Beas sweets by taking proceedings in execution 
against the lst defendant............ ....after executing 
a registered receiptin favour of the ist defendant to 
the efiect that every sort of plaintiff's claim for 
partition or for mesne profits had been settled and 
satistied so far as the ist defendant was concerned, 
and giving the receipt to the ist defendant directly 
or through Court within about six momths after 
plaintiff's attaining his majority. ............80 long as 
the plaintiff does not execute an acquittance receipt 
as aforesaid in favour of the ist defendant, within 
the aforesaid time, the plaintiff is not entitled to 
recover the amount in the aforesaid manner.” The 
plaintiff died before attaining majority and his 
mother applied to execute the decree as his legal 
representative : 

Held, that the right conferred on the plaintiff was 
& vested right and not a conditional or personal 
right and though the plaintiff had died before 
executing a registered receipt the plaintiff's mother, 
as his heir, was entitled to apply for execution. 
Phipps v. Williams (4) and Ackers v. Phipps (5), and 
other English cases referred to. 

Held, also that the application for execution by 
his mother was governed by Art. 182, cl. (7) of the 
Limitation Act, and as it was made within three 
years of the date when tke plaintiff would have 
attained majority, though more than three years 
after the date of the plaintiff’s death it was not time- 
barred. Kaveri v. Venkatamma (11), relied on, 

Rules established in English Oourts for construing 
Kinglish documents are not as such applicable to 
transactions between natives of this country. itules 
of construction are rules designed to assist in 
ascertaining the intention and the applicability of 
any such rulesdepends upon the habits of thought 
and modes of expression prevalent amorg those to 
whose language they are applied. Bagavati Burmanju 
v. Kalicharan Singh (1), Nahendranath Sircar v, 
Kamal Basini Dasi (2) and Narasimha v Paratha- 
sarathi (3), referred to. 


Appeal against an order of the Court of 
the Subordinate Judge of Ouddalore in 
E. P. R. No. 166 of 1928, dated August 22, 
1930, in O. S. No. 13 of 1919 on the file of the 
Court of the Additional Subordinate Judge 
of Cuddalore. 

The Advocate-General and Mr. K. Ven- 
kataramani, for the Appellant. 
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Messrs. M. Patanjali Sastri and T. E. 
Ramabhadrachariar, for the Respondent. 

Judgment.—This appeal arises out of. a 
petition for the execution of a decree after 
recognising the petitioner as the legal re- 
presentative of the deceased plaintif. 

The petitioner-respondent is tke mother of 
the decree-holder who died since the passing 
of the decree. The prayer in the petition is 
that the petitioner may be brought on record 
as the legal representative of her son, the 
Plaintiff and that the charged properties 
may be sold for the realisation of Rs. 15,000 
with interest and costs. n 

The facts are these, One Narayana Pillai 
died on March 17, 1912. The plaintiff- 
decree-holder was the son by his third wife. 
The 1st defendant is the son by the second 
wife. Second defendant isthe Ist defendant’s 
mother. 
ant were both of them minors at the death 
of their father. Before his death Narayana 
Pillai made a partition of properties 
on February 26, 1912, and afterwards 
made a will on March 15, 1912, dealing with 
the property that came to his share ın the 
partition. ‘Chis will benefied the lst de- 
fendant but not the plaintiff. Under the 
will the 3rd defendant was constituted ihe 
guardian of the Ist defendant and the 
4th defendant was made the guardian of 
the plaintiff. Narayana Pillai died two 
days after the date of the will. After his 
death, while both the plaintiff and the 
lst defendant were minors, the plaintiff 
brought a suit for partition of all the 
.family properties on the ground that the 
will and the partition made by their father 
were invalid and nat binding on him. It 
was stated in the plaint that there were 
various outstandings amounting to more 
than a lakh of rupees due to the family 
many of which the father had transferred 
unjustly to the Ist defendant. The suit 
ended in a compromise decree. The ist de- 
fendant by the time of tne decree had 
become a major while the plaintiff, the 
decree-holder, was still a minor. It is the 
construction of a portion of that decree 
which relates to a pecuniary relief that is 
involved in the execution petition. 

The decree after affirming the partition 
and the will made by the father of the parties 
provided that the lst defendant should pay 
plaintiff a sum of Rs. 12,000, to which the 
plaintiff was not entitled either under 
the partition or under the will. It also stated 
that a sum of Rs. 5,000, was payable to the 
plaintiff by way of mesne profits, This 
was with reference to the properties allotted 
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to the plaintiff under the partition and 
which were inthe pcssession of defendants 
Nos. l and 4. These are the two items of 
the pecuniary relief in the decree with which 
we are concerned. The passage in the 
decree around the construction of which 
controversy has ranged relates to these 


items and is as follows: 

“In view of the fact}that the lst defendant got 
muclt property from his maternal grandfather Arumu- 
gham Pillai, some mediators interested in the plaintif, 
among whom were Mogaiyur Subramaniam Pillai and 
the plaintiff's mother Meenakshisundara Ammal, 
requesting him to give the plaintiff some money, 
whereupon the Ist defendant agreed to give plaintiff 
Rs, 12,000, as a matter of grace and outof love. The 
plaintiff should recover this Rs. 12,000 and the afore- 
said Rs 3,000, being the mesne profits amount, in all, 
Rs. 15,000 and interest thereon from this date at 
8 annas per cent. per mensem by taking proceedings 
in execution against the Ist defendant and 
against his share of the plaint-mentioned prc- 
perties and against bis other properties obtained 
by him under the settlement, dated June 2, 1904, after 
executing a registered receipt in favour of the 
1st defendant to the effect that every sort of plaintiff's 
claim for partition or for mesne profits had been 
settled and satisfied fo far as the Ist defendant was 
concerned and giving the receipt to the Ist defendant 
directly or through Oourt within about six months 
after the plaintifs attaining his majority, è. e., within 
March 31, 1927. The aforesaid properties should 
remain charged until the aforesaid amount is recover- 
ed. S> long as the plaintif does not execute an 
acquittance receipt as aforesaid in favour of the 
lst defendant, within the aforesaid time, the plaintiff 
is not entitled to recover the above amount in the 
aforesaid manner.” 

The plaintiff died on July 11, 1925. It is 
not disputed that he would have attained 
hia majority on September 30, 1926. 

On behalf of the appellant the learned 
Advocate-General argues that having 


regard tothe terms of the decree, 

“the right to recover Rs. 15,000, is conditional 
and contingent on the minor attaining majority and 
on his being in a position to execule a registered 
release deed ” (see Ground No. 3). 


“And as this condition has become impos- 
sible as he died before he attained his 
majority, the right has not become vested 
and so the petitioner is not entitled to exe- 
cute the decree. His argument is that the 
right conferred is personal to the plaintiff 
as it has been given as a matter of grace 
and out of love and that it is contingent on 
his attaining majority and executing a 
receipt by way of acquittance. He says 
that the matter is left beyond doubt as the 
last sentence in the extract quoted above 
specifically says, : 

“So long as the plaintiff does not execute an 
acquittance receipt as aforesaid in favour of the 


lst defendant within the aforesaid time, the plaintiff 
is not entitled to recover the above amount,” 


The execution of a receipt of acquittance 
after the attainment of majority having 


1985 


become impossible owing to the death of 
the plaintiff before he attained majority, it 
is argued that the right did not vest in the 
plaintiff. On the other hand, the respond- 
ent argues that the right to recover 
Rs. 12,000 became a vested right on the 
date of the decree itself as will appear from 
the first sentence which says, 

“whereupon the Ist defendant agreed to give 


pni Rs, 12,000 as a matter of grace and out of 
ove. 


It is argued that this shows that the right be- 
came complete when the decree was passed 
and that it is not limited by any contingency. 
The other provisions in the decree which 
lay down conditions only relate to the 
manner of ‘collecting’ (vasool) the amount 
of Rs. 12,000, and are not conditions annex- 
ed to the plaintiff's right to recover the 
amount. It is pointed out that, the date of 
giving the acquittance receipt is not when 
plaintiff attains majority. It isalso pointed 
out that the provision to the effect that receipt 
should be given, attached to a gift, can 
never make the gift a contingent one nor the 
provision a condition precedent. The ques- 
tion is which construction is the right 
one, If the right to recover is a contingent 
right and has not vested, the respondent's 
petition should be dismissed ; it should be 
allowed if the right isa vested right, The 
lower Oourt held that the right was a 
‘vested right and allowed the petition. 

In support of his argument the learned 
Advocate-General relied upon various 
English cases wherein conditions attached 
to gifts in wills and other documents: had 
been construed by the learned Judges; but 
in a matter of construction, cases wherein 
conditions more or less of a similar nature 
have been construed cannot be of much use, 
more so where the cases are decisions of 
English Courts construing English docu- 
ments. It was pointed out in Bagavati 


Barmanja v. Kalicharan Singh (1), by the ` 


Privy Council that : 

“Itis no new doctrine that rules established in 
English Courts for construing English documents are 
not as such applicable to transactions between natives 
of this country. Rules of construction are rules 
designed to assist in ascertaining the intention and 
the applicability of any such rules depends upon the 
habits of thought and modes of expression prevalent 
among those to whose language they are applied....” 

In Nabendranath Sircar v. Kamal Basini 


Dasi (2), their Lordships say that ‘to con- 


(1) 10 Ind. Oas. 641; 38 0 468 at p 474: IDC WN 
393;9M LT 411; 13 O LJ 434; 21 M L J 387; 
8 A LJ 433; 13 Bom, L R 375; (1911) 2 M W N 295: 
33 I A 54 (P O.) 

(2) 23 O 563 at p 572;231 A 18; 6M LJ 71; 6 Sar, 
667 (P 0), 
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strus one will by a reference to expressions 
of more or less doubtfal import to be found 
in other wills is for the most part an unpro- 
fitable exercise.” In this connection, see also 
Narasimha v. Parathasarathi (3) where it 
is stated that the Court will not necessarily 
apply English rules of construction in- 
terpreting an Indian will. 

We will now briefly refer to a few of 
the English cases relied on by the appellant. 
In Phipps v. Williams (4) property was 
given in a will to B when he attained 24, 
“On his giving security for the annuities 
given by the testator and executing deeds 
to the satisfaction of the trustees.” It 
will be observed that the language in the 
decree before us with reference to the 
execution of the receipt is different 
from the language used in this case and 
does not sound so ‘conditional’ as in the 
English case. Inthe first Court no doubt 
it was held that the provision relating to the 
giving of security and execution of the 
deeds was a condition precedent. But 
this decision was set aside in appeal in 
Ackers v. Phipps (5) see p. 1599*. With 
regard to this condition Lord Brougham 
said: 

“T can, on no account allow, that there is anything 
like acondition precedent or indeed a condition 
subsequent either to be found in these words 
but it is a direction and provision wholly nugatory 
and useless inasmuch as the law would have required 
the performance of the same thing wholly unconnect- 
ed withthe devises in taking under the gifts or 
his manner of taking, The common direction to give 


a receipt might as well be called a condition pre- 
cedent," 


We think that these observations might 
well be applied to the condition of 
executing a receipt in this case. The 


statementin the decree that the plaintiff 
should collect the amount by taking pro- 
ceedings ‘after executing a registered 
receipt’ does not, in our opinion, make the 
right conveyed in the decree a contingent 
right. The other cases cited by the learned 
Advocate-General such as In re Hodge's 
Trusts (6) and Dowset v. Sweet (7) need not 
be discussed in detail as they relate to a 
giftover of property on the failure of the 
deviseeto perform the condition precedent 


(3) 23 Ind. Oas. 156; 37 M 199 at p 222; (1914) M 
WN 299; 12 AL J 35; 18 O W N 551; 26M LJ 
411: 15 M L T 285; 16 Bom. LR 323; 411A 51 


PO). 
: WG 1852) 58 E R 254. i 

(3) (1835) 6 E R 1536; 3 Ol. & P 665; 9 Bligh (N. s.) 
430; 39 R R 94. 

(6) (1873) 28 L T (x. 8) 624; 42 L J Oh, 452; 16 


Eq. 92, 
(7) (1860) 27 E R117, 
* Page of (1835) 6 E, R.—[#d,} 


etre NN 
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tothe vesting of the interest. The rule 
applicable io such cases cannot be applied 
in interpreting the decree before us. The 
English rule is stated in Hallinbrake v. 
Lister (8) thus: 

“Where there is a condition precedent to the vesting 
of the interest of the devisee and on his failing to 
perform the condition the property as given over, 
that condition must be ‘complied with strictly. If 
it is notso complied with, the property vests in 
the person in whose favour the gift overis made, 
and this Court cannot interfere to set up the prior 
gift. The rule is otherwise where there is no 
bequest over ... The doctrine, therefore, of this 
Court is, that where there is no bequest over, he who 
derives a benefit underthe will on condition of his 
executing a release within a specified time, shall 
not be deprived ofthat benefit in consequence of his 
not having executed the-release within the prescribed 
period, if the parties can be placed in the same 
situation as if the condition had been strictly 
performed,” 

Where there is no gift over, the English 
Courts are in the habit of affording relief 
with respect to the failure in the performance 
of conditions precedent. These English 
cases reliedon by the Advocate-General 
as already stated, are not of much use in 
construing the terms of the decree and 
therefore, need not be further considered. 
The decision in Cowasji Edulji Dadachanji 
v. Ratan Baz (9) relied on can be explained 
on the language of the will. The proper- 
ties were to be made over to the son upon 
his reaching majority.. The son died an 
infant, It was held that the interest of the 
son was contingent upon his reaching 
majority. The decision in Rajendralal 
Ghose v. Mrinalini Dasi (10) also does not 
help the appellant. 
“The cases cited ‘at the Bar have not been 
much helpful in construing the decree. 
On examining’ the terms quoted above 
carefully we are of opinion that the right 
to recover the Rs. 15,000 isa vested right, 
There can be no doubt that the right to 
recover the Rs. 3,0C(, the arrears of mesne 
profits, is a vested 1ight. 
inseparably mixed up with the amount of 
Rs. 12,400 in the decree and the whole 
sum of Rs. 15,000 is dealt with in the same 
mapner by the decree. As the learned 
Judge says, and as the respondent's Coun- 
sel insists, this puts the matter beyond 
any doubt. The ist defendant was clearly 
bound to pay the Rs. 3,000. Itis very 


unlikely that this smount was meant to be 
„© (1826) 38 E R 193; 1 Russ, 5(0; $5 RR 


, (9) £4 Jnd. Cas. 892; 49 B 167; A 1 R 1925P O 97; 
52 l A 95; 47ML J 850; 27 Bom. LR 1;(1425)M W 
N38;100 &A L R 1376; vi LW SI; 1 OWN 
863; 29 O W N 629; 3 Pat. L R204 (P CO). 

(10) 64 Ind. Cas. $77; 480 11(0, A 1R 1922 Cal. 11€; 
838 OL J 418; 26 OWN 378. 
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the subjectofa contingent right having 
regard to the fact that but for the Rs. 12,000 
purported to huve been given as a gift, 
the compromise simply affirmed the 
partition and the will. As the two amounts 
of Rs. 12,000 and 3,000, were not treated 
differently, we may well presume that the 
intention of the parties was to confer 
upon the plaintiff the same right with 
respect tothe Rs. 12,009 as he had with 
respect to Rs. 3,000. It was said by the 
Advocate-General that the statement 
that the Ist defendant agreed 
to give Rs. 12,000 as a matter of 
grace and out of love shows that the 
parties meant that only the deceased 
plaintiff and no other person should enjoy 
the gift. The ‘grace and love’ referred to can 
only be considered as motives fcr making 
the gift and are not to be construed as con- 
ditions. And further asa matter of fact 
there cannot be much truth in the state- 
ment seeing that outstandings worth more 
than a lakh was claimed by the plaintiff 
and he was given only Rs. 12,000 on that 
account. However that may be, this 
statement “ae a matter of grace and out 
of love” does not make that right conferred 
by the decree a contingent one, The state- 
ment in the decree “the Ist defendant 
agreed to give plaintiff Rs. 12,000” makes 
the right given with respect to it a vested 
right and this right isnot hedged in by 
conditions; that sentence stands by itself 
and the right conferred is not limited by 
any contingency whatsoever. ‘Then comes 
the provision that the amount isto be re- 
covered: - 

“By taking proceedings in execution after 
executing 8 registered receipt within six months 
after the plaintif attained his majority within 
March 31, 1927.” - 

“After giving the receipt” is notin our 
opinion a condition which makes the 
right already conferred with respect 
to this Rs. 12,000 a contingent one. It 
is inthe nature of a common direction to 
give a receipt whenmoney is paid. The 
provision that the receipt is to be given 
within about six months after the plaintiff's 
majority, that is, within the March 31, 1927, 
shows that the parties had more in mind 
the date March 31, 1927, no doubt calculat- 
ed with reference to the plaintiff's attain- 
ing his majority. In our opinion this 
provision also does not make the right 
conferred by the decree a personal 
one. The passing of the acquittance re- 
ceipt is a condition which could be per- 
formed equally efficaciously by the 
plaintiff's successor-in-interest also. The 
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. object of the last provision that if the 
plaintiff does not execute an acquittance 
receipt as aforesaid heis not entitled to 
recover the amount, is only intended to 
ensure the speedy performance of the con- 
dition and can be relieved against as 
pointed out by theglearned Judge. The 
petitioner will be allowed fo execute the 
decree only subject to her executing an 
acquittance receipt. On the whole we think 
ona perusal of the document that the 
right to the Rs. 15,000 is a vested one and 
that after the death of the plaintiff the 
right accrued to his legal representative, 
the present petitioner. 

The next question is whether the plaint- 
iff's application is not barred by limitation 
inasmuch asit has been filed more than 
three years after the death of the plaintiff. 
The argument is that the vested right 
accrued tothe petitioner on the death of 
the plaintiff. The terms of the decree, 
rightly interpreted, show that the plaintiff 
would be entitled tothe money only on his 
attaining majority and the receipt was 
to be given within six months after that 
date. Therefore, though in law the right 
of the plaintiff accrued to the present 
petitioner, the enforcement of it could 
not be had till the date when plaintiff 
would have attained his majority, that is 
September 30, 1926. The present petition 
has been filed within three years from that 
date. The present case falls in our 
opinion within Art. 182 cl.7 of the Limita- 
tion Act, It was held in Kaveri v. Venka- 
tamma (11) under the old Limitation Act 
that: 


“Tf it can be gathered from a decree that payments 
are directed to bemade on dates or at periods 
which are sufficiently indicated by the termsof the 
decree, the requirements of Limitation Act,Sch. II Art, 
179, ol. 6 (corresponding to Art, . 182 cl. 7 of the 
present Limitation Act) are satisfied.” 


In the result, we confirm the decision 
of thelower Court and dismiss this appeal 
with costs. 

A. Appeal dismissed. 


(11) 14 M 398. 


MADRAS HIGH COURT 
Second Oivil Appeal No. 243 of 1930 
March 7, 1934 
VENKATASUBBA Rao, J. 
PAPI NAIDU (DECEASED) AND OTHERS— 
DEFENDANTS—-A PPELLAN®S 
versus 
SUBBAROYA CHETTY AND OTHERS— 
+ PLAINTIFF AND DEFENDANTS —RESPONDENTS 


Civil Procedure Code (Act V of 1903), O. XXI, 
rr, 46, 54—~Attachment of mortgage right—Attach- 
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ment as debt, whether includes security—Lease ‘by 
mortgagee after attachment—Alttaching creditor's 
right to mesne profits. 

The attachment of a mortgage debt under 
O. XXI, r. 46, Civil Procxdure Code, operates not 
only on the debt but also on the security which 
fastens itself to the debt and consequently there 
is no necessity to attach tha security also as im- 
movable property when the debt has been attached. 
Further, it is difficult to distinguish the right to 
bring the property to sale and the right to possession 
of the property and,therefore, the attachment of 
the debt covers also the right to possession of the 
property. 

When after the attachment of a mortgage as a 
debt, the mortgagee in possession leased the proper- 
ties and the attaching decree-holder after purchasing 
the properties in Oourt auction brought a suit for 
recovery of possession and mesne profits: 

Held, that the auction purchaser was entitled to 
a decree for mesne profits against the lessee 
between the date of the lease and the date of 
delivery of possession, Karimunnissa v, Phul 
Chand (1), Tarvadi Bholanath v. Bai Kashi (2), and 
Nataraja Iyer v The South Indian Bank of Tinnevel- 
ly +3), followed. Chullile Peetikayil Nammad v. 
Othenam Nambiar (4), and Ramaswami Moopan v. 
Srinivasa Iyengar (5), referred to. Manilal Ranchod 
v. Moti Bhar Hema Bhar (6), distinguished. 

.C. A. against the decree of the 
Court of the Subordinate Judge, Salem, 
in Appeal Suit No. 88 of 1928 preferred 
against the decree of the Court of the 
District Munsif of Krishnagiri in Original 
Suit No. 253 of 1927. 

Mr. C. S. Venkatachariar, for the Appel- 
lants. 


Mr. B. Somayya for Mr. V.V. Chowdhary, 
for the Respondents. 


Judgment.—This appeal raises an 
important question as regards the validity 
of an attachment effected under O. XXI, 
r. 46 of the Code of Civil Procedure. 
The lst defendant held an anomalous 
mortgage and under the terms of the 
mortgage deed, was in possession of the 
property. The plaintiff obtained a decree 
against him, attached his interest in the 
mortgage under r. 46, brought it to gale 


and purchased it in Oourt-auction. 
The plaintiff as the purchaser 
of the 1st defendant’s mortgage 


interest, has brought this suit for possession 
and for mesne profits. As regards his 
claim to possession, no question arises, 
as the property has since the suit been 
delivered to the plaintiff. The lower 
Appellate Court has passed a decree for 
mesne profits not only against the lst 
defendant, who does not appeal, but also 
against defendants Nos 2 to 6, with whose 
liability alone we are now concerned, 
I have said thit the plaintiff himself 
became the pirchaser at the Court sale; 
he obtained the sale-certificate on July 
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27, 1926, and on the next day, 41. e. on 
the 28th the 1st defendant leased the prop- 
erty to the ?nd. On the May 5, 1927, 
the present suit was commenced and the 
property was delivered to the plaintiff on 
May 9, 1928. The mesne profits claimed 
are for the period between the date of the 
lease and the date of the delivery. 

Mr. Ramaswami Ayyangar for the 
appellant (the 2nd defendant) contends 
that, though by reason of ths attachment 
. under r. 46 the mortgage debt was validly 
attached, there was, so far as the right 
to possession was concerned, no legal 
attachmeat, It must now be taken as 
settled, that the procedure to be followed 
as regards the attachment of a mortgage 
debt is that prescribed by r. 46. The 
question arose whether a mortgage debt 
was ‘a debt not secured by a negotiable 
instrument” within the meaning of that 
provision. The contention was put forward 
that a mortgage was an interest in im- 
movable property and that r. 46 would 
not, therefore, apply; but that contention 
was rejected and the Courts held that 
a debt secured by a mortgage was none 
the less a debt for the purpose of the rulein 
question. The earlier cases that arose, 
such as Karimunnissa v. Phul Chand (1), 
Tarvadi Bholanath v. Bai Kashi (2), 
Nataraja Iyer v. The South Indian Bank 
of Tinnevelly (3), were in respect of 
simple mortgage debts; the argument 
that a mortgage debt should be treated 
as immovable property was repelled, 
as I have said, in those cases and the 
judgments in Tarvadi Bholanath v. Bai 
Kashi (2), contain a lucid statement of 
the reasons for the viewthe learned Judges 
adopted. In those cases the question was 
left open, whether or not a mortgage debt 
under a possessory mortgage eould be 
attached under this provision; that ques- 
tion has since been answered in the 
affirmative in Chullile Peetikayil 
Nammad v. Othenam Nambiar (4), and 
Ramaswami Moopan v. Srinivasa Iyyangar 
(5). The effect of these decisions . is 
shortly this: the attachment of a mortgage 
debt operates not only on the debt 
but also on the security, which 
fastens itself to the debt; the security, 
therefore, follows the debt. In other 


words, even granting that the interest 
(1) 15 A 134. 
(2) 26 B 335; 4 Bom. L R18, 
(3) 13 Ind. Oas. 91; 37 M 51;10 M L T 503; (1911) 
2M WN 590;22M LJ 105. 
(4) 26 Ind. Cas. 50°; 2? M L J 239. 
(5) 28 Ind. Oas. 281; 39M 339; 28 M L J 338. 
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of the mortgagee is immovable property, 
that interest arises from the debt and is 
ancillary to it, therefore, there is no 
further necessity to attach the security 
as immovable property, when the debt 
has already been attached. In Manilal 
Ranchod v. Moti Bhar Hema Bhar (6), in 
the case of a usufructuary mortgage, a 
different view seems to have been taken, 
but that decision has been distinguished 
by our Court in two cases: Itamaswamr 
Moopan v. Srinivasa Iyengar (5), and 
Nataraja Iyer v. The South Indian Bank 
of Tinnevelly (3), the ground of distinction 
being that in the Bombay case, it was 
assumed that the mortgagor had no right 
to pay and the mortgagee no right to 
demand. But Mr. Ramaswami Ayyangar 
urges that the point he now raises, is 
uncovered by authority; what he contends 
is, that although the debt has been validly 
attached under r. 46, the right to possession 
has not been affected, becauseit can only 
be attached under r. 54 as immovable 
property. That is to say, according to 
him, the debt must be attached under 
r. 45 and further, under r. 54 the sight to 
possession must be separately attached; 
there must thus be a two fold attachment. 
{ think, on the authorities as they stand, 
I cannot accede to this contention. Accord- 
ing to both Tarvadi Bholanath v. Bat 
‘Kashi (2), and Natarajalyerv. The South — 
Indian Bank of Tinnevelly (3), the security 
follows the debt and it is difficult to 
distinguish between one pait of the 
security, i.e. the right to bring the 
property to sale and the other part of it, 
namely, the right to possession; indeed, 
the expression “security”, as used in 
Ramaswamit Moopan v. Srinivasa Iyengar 
(5), is expressly made to cover the right 
to possession, as the following passage 
shows :— 

“On the other hand, the decision in Chullile 
Peetikayil Nammad v. Othenam Nambiar (4), 
proceeds on the basis that where there is a debt 
payable by the mortgagor, the fact that the mort- 
gagee is in possession of the land does not the 
less make it a debt, nor is. the mode of attach- 
ment of such debt affected by the collateral security 
for such debt, even though that security may take 
the form of possession of the property.” 

Mr. Ramaswami Ayyangar points out 
that some hardship results from the 
view I have taken. Under r. 46 an 
attachment is effected inter alia by a 
prohibitory order being served upon the 
debtor; but if the debtor happens to be 
at a place different from where the 


935° 10 Ind. Cas 812; 35 B 288; 13 Bom. L R 
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mortgaged property is, there being no 
proclamation under r. 54, the attachment 
is not brought to the knowledge of third 
parties. I cannot, however, allow con- 
siderations of this sort to influence my 
judgment. As has been pointed out in 
Tarvadi Bholanath v. Bai Kashi (2), by 
Sir Lawrence Jenkins, ©. J., even in the 
case of a simple mortgage debt, “it may 
be that a more complete safeguard could 
be devised, but that is beside the ques- 
tion.” If the hardship pointed out is real, 
that may be a good reason for the 
changing of the rule, but with that I am 
‘not here concerned. 

In the result, the second appeal is 
dismissed and in this Court I direct 
each party to bear his costs. 

A. Appeal dismissed. 





_ RANGOON HIGH COURT 
Firat Oivil Appeal No. 144 of 1933 
August 21, 1934 
Mya Bu AND BAGULEY, JJ. 
MA HLA KHIN—AppELLANtT 
i VETSUS 
U KHIN MAUNG U—RESPONDENT 

Tort—Defamation—Statement in written statement 
and evidence, if privileged— Practice—Interference 
by Appellate Court with findings of trial Court. 

The statements made in the written statement 
and in the evidence are absolutely privileged. 
Ma Mya Shwe v. Maung Maung (2), followed. 

An Appellate Court will not be justified in inter- 
fering with the findings of fact arrived at by a 
trial Court upon the evidence, except for very 
strong reasons, A 


F. ©. A. against the decree of the 
Assisant District Court, Mandalay, in 
©. R. No. 11 of 1933. 
Mr. K.C. Sanyal, for the Appellant. 
Mr. Kalyanwalla, for the Respond- 
. ent, 

Miya Bu, J.—The parties to this appeal 
were a Burman Buddhist couple who 
have been divorced from each other. The 
divorce was declared by a decree in Civil 

Suit No. 95 of 193], of the Sub-Divisional 

Court of Mandalay, which was brought 
by the appellant against the respondent 

praying for a decree declaring that the 
marriages tie between the parties. had 

been dissolved. In support of her claim 
the appellant relied on the rule of Buddhist 
law as enunciated in the Full Bench case 

of Ma Nyun v. Maung San Thein (i): 

“that where a Burmese Buddhist husband deserts 
his wife and for three years neither contributes to 
her maintenance nor has any communication with 


(1) 105 Ind. Cas 399; A I R 1927 Rang. 294; 5 R 
637; 6 Bur, LJ 125; IL T40 Rang. 1(F B). 
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her, the marriage is automatically dissolved on the 
expiration of the there years from the dateof de- 
sertion”, 


alleging that the respondent had desert- 
ed her for the past 5 years’ without 
keeping up communication with her and 
without contributing anything for her 
maintenance, The respondent contested 
the suit by filing a written statement 
setting out the grounds of the defence 
and by giving evidence in support of his 
defence. The mainallegations with which 
we are concerned in this case appear in 
the written statement and in the respond- 
ent’s deposition by which the appellant 
was charged with having conducted herself 
with undue intimacy with a servant of 
theirs. In the present case the appellant 
complains that these statements were 
defamatory and further alleges that the 
respondent also made similar statements 
outside the Court. She therefore claims 
a decree for Rs. 5,500 as damages. The 
trial Court has held that the statements 
made in the written statement and in the 
respondent's deposition were defamatory, 
but refused to accept the evidence in proof 
of the alleged statements outside the 
Court, and as the learned trial Judge 
further held that the statements in the 
written statement and in the deposition 
of the respondent were absolutely pri- 
vileged, he dismissed the suit. Two 
questions therefore arise in this appeal, 
viz, (1) whether the learned trial Judge 
was right in holding that the statements 
made in the respondent's written state- 


- ment and in his deposition were absolutely 


privileged, and (2) whether the learned 
trial Judge’s finding upon the evidence 
with reference to the statements alleged 
to have been made by the respondent 
outside the Court was correct. 

Upon the first of these points the 
trial Judge has followed the 
ruling of a Bench of this Court in 
Ma Mya Shwe v. Maung Maung (2). It 
has been contended by the learned Advo- 
cate for the appellant that this ruling is 
unsouod in laying down that the doctrine 
of absolute privilege known to the 
English Common Law is applicable to an 
action for damages for defamation in 
India and further contended that the 
only privileges that a defendant could 
claim are those set out in the exceptions 
to s. 493, Penal Gode. What we have to 
decide upon this point in thts case is 
whether sufficient grounds have been 


ss, 8t Ind. Cas, 977; AI R 1935 Rang. 15;2 R 
3e 
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made out to justify our doubt of the 
soundness of the ruling in Ma Mya Shwe 
v. Maung Maung (2), so as to warrant 
our reference of this question toa Full 
Bench because Ma Mya Shwe v. Maung 
Maung (2), being a decision of a Bench 
of this Court, we are bound by it. In 
support of this ruling there is a 
ruling of a Full Bench of Allahabad 
High Court in Chunni Lalv. Narsingh 
Das (3), in which the question arising in 
this as well as in Ma Mya Shwe v. 
Maung Maung (2), directly arose, and it 
was held that an action for damages in 
respect of statements similar to those in 
the present case would not lie. The Fall 
Bench expressly dissented -from the 
ruling of a Bench of the Calcutta High 
Court in Augada Ram Shaha v. Nemai 
Chand Shaha (4), which supports the 
- contention of the learned Advocate for 
the appellant. The ruling in Ma Mya Shwe 
v. Maung Maung (2), appears to us to be 
sound. It is supported directly by a 
Full Bench of the Allahabad High Court 
and receives further support from observa- 
tions made in Gopal Jan v. Bholanath 
Khettry (5), and Satish Chandra v. Ram 
Dayal De (6). Although in those two 
cases the point in question did not arise 
directly, yet undoubtedly in the latter of 
them aSpecial Bench of the Calcutta, High 
Court took due notice of the earlier case 
of Augada Ram Shaha v. Nemai Chand 


Shaha (4), but observed: 

“In these circumstances, when the law of torts 
has not been codified and cases of civil lability 
for damages have been left to be decided accord- 
ing to rules of justice, equity and good conscience, 
it is not surprising to find that the law of civil 
wrongs, as administered in British Indian Oourts, 
has been practically taken in its entirety from the 
Common Law of England; the only justice, equity 
and good conscience which Judges steeped in the 
principles of English jurisprudence could and did 
administer in default of any other rule was so 
much of English Law and usage as seemed reason- 
ably applicable in this country,” 

In Gopal Jan v. Bholanath Khettry (5) 
Sir Lawrence Jenkins, O. J., observed: 

“even if the complaint to the Magistrate was 
defamatory still the complainant was entitled to 
protection from suit, and this protection was the 
absolute privilege accorded in the public interest 
to those who make statements to the Oourt in the 
course of, and in relation to, judicial proceedings," 

In view of these judicial pronouncements 
1 see no reason to doubt the correctness 


(3) 45 Ind, Oas. 540; A IR 1918 All. 69; 40 A 311; 
16 A L J 360 (F B). 
4) 23 O 867. 
(5) 11 Ind. Oas. 3il; 38 0880; 15 O W N 917. 
(6) 59 Ind. Cas, 143; A I R 1921 Oal. 1; 22 Or. L 
J nee O LJ 94 2% O WN 982 
De 
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of the ruling in Ma Mya Shwe v. Maung 
Maung (2). The appellant’s case with 
reference to the statement made in the 
written statements and in the deposition of 
the respondeat therefore fails. With re- 
ference to the statements alleged to have 
been made outside the Court, four 
witnesses were called to prove them. The 
learned trial Judge who saw these wit- 
nesses and had the opportunity of noting 
their demeanour and who was undoubtedly 
in a better position than ourselves to 
judge of the quality of their evidence, 
refused to rely on their testimony by 
reason of certain discrepancies in their 
statements, the improbabilities of the 
stories told by them and certain other 
circumstances. And since an Appellate 
Court will not be justified in interfering 
with the findings of fact arrived at by 
a trial Court upon the evidence, except for 
very strong reasons, I see no reason, upon 
a perusal and consideration of the 
evidence, to interfere with the findings of 
the trial Court. I see no sufficient reason 
to think that the learned trial Judge has 
not rightly valued the evidence of the 
four witnesses called upon this point. In 
my opinion, therefore, the appeal fails and 
it must be dismissed with costs. 

Baguley, J.—I agree that this appeal 
must be dismissed; but in view of Counsel's 
argument before us I would like to add a 
few remarks: 

In the first place, I would like to 
emphasize the fact that this was a civil 
suit for damages and the law of defama- 
tion in this country is entirely different 
in a case of civil action to what it is in 
a criminal prosecution. So far as defama- 
tion in criminal prosecution is concerned, 
it is governed solely by the provisions of 
the Penal Oode. There is no statute 
dealing with the law of defamation on 
civil matters, and the Courts in India 
have for many years now applied the 
principles of the English Common Law, 
being of the opinion that these principles 
are as near an approximation to justice, 
equity and good conscience as can be 
found. On the principles of stare decisis 
alone I think it necessary to continue to 
abide by the principles of the English 
Common Law until and unless they are 
changed at some future date by statute. 
It is beyond all question that according 
to the rules of the English Common Law 
these statements made in the written 
statement and in the evidence of the 
respondent are absolutely privileged. The 
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Full Bench ruling of the Allahabad High 
Court in Chunni Lal v. Narsingh Das (3), 
shows this clearly and has pointed out 
that the Bench of the Calcutta High Court 
in Augada Ram Shaha v. Nemai Chand 
Shaha (4), which was of the opinion that 
before tha passing of the Penal Code, there 
was no law of any kind, civil or criminal, 
dealing with defamation in India, was 
in error. The ruling of Augada Ram 
Shaha v. Nemai Chand Shaka (4), was 
also dissented from in the Special Bench 
case of the Calcutta High Court reported 
as Satish Chandra v. Ram Dayal De (6). 

So far as the statements alleged to have 
been made by the respondent out of 
Court are concerned, I am quite satisfied 
that the trial Court was correct in the 
findings to which it came. When the 
plaintiff was asked to file particulars of 
the statement made outside the Coart of 
‘which she complained, she gave a list of 
five witnesses who from the particulars 
filed would appear to have heard possibly 
five independent statements, but certainly 
three independent statements. Ba Htun 
and Maung Gale might possibly have 
dealt with the same statements about July; 
Ba Htwa with another statement made 
about August and Maung Nyo another 
statement made about September. When 
we come to examine the deposition of 
these four witnesses, we find that Maung 
Gale and Maung Nyo are giving evidence 
with regard to one statement, Ba Htwa and 
Ba Htwa are giving evidence with regard 
to another statement. Again, Maung Gale 
in his deposition appears to have referred 
to statements made by U Khin Maung U 
to himself. Maung Nyo who was called 
to speak to the same incident refers to 
U Khan Maung U talking to four or five 
men, instead of one. Ua Htun and Ba 
Htwa both obviously seem to be speaking 
to one other statement made in a tea-shop 
outside the Oourt house. An incident like 
this, that a man in U Khin Maung U’s 
position should take some friends to a 
tea-shop and there speak-so loudly about 
his wife's shortcomings that all the people 
in the tea-shop should be able to overhear 
him is unthinkable. There is also the 
peculiar fact that the two men wh» did 
overhear him were both men who had 
business relations with the appeallans’s 
parents and the same criticism applies also 
to Maung Gale and Maung Nyo. 

For these reasons I agree that the appeal 
must be dismissed with costs. 

D. Appeal dismissed, 
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MADRAS HIGH COURT 
Original Side Appeal No 83 0f1933 
March 15, 193: 

Bras.tey, C. J. AND VARADA- 
CHARIAR, J. 
V. KUPPUSAMT PILLAI— 
APPELLANT 
VETSUS 
JAYALAKSHMI AMMAL — 
RESPONDENT 

Succession Act (X of 1865), s. 100—Hindu Wills 
Act (XXI of 1870), ss. 2 and 3—Hindu Bequests 
and Transfers Act (VIII of 1921)—Hindu Wills— 
Disposition of life-estate in favour of unborn 
person— Validity—Effect of legislation. 

A Hindu made a will in 1901 by which he 
gave a lifs-interest in certain properties to his 
son and then a life-interest by way of remainder 
to the son's wife after the son's death with a 
further gift after her death to certain other per- 
sons. In a suit by the son's wife for a declara- 
tion that acertain alienation madeby her hus- 
band in 1921 was inoperative beyond his life-time, 
the defendants contended that the gift in favour 
of the son’s wife was void under s. 100 of the 
Succession Act, 1865, as she was not in exist- 
ence atthe date of the testator’s death: 

Held, that whatever may be the reason for the 
omission of s. 100 from Act VIII of 1921, it cannot 
be held that merely by reason ofthis omission 
the express declaration in s. Zofthe Hindu Wills 
Act making s. 100 of the Succession Act applic- 
able to Hindu willsinthe Oity of Madras must be 
deemed to have been taken away, and the dis- 
position in favour of the plaintiff was, therefore, 
void under s. 100 of the Succession Act, 1865. {p. 
539, col. L] ; 

[The effect of legislation relating to Hindu Wills 
discussed. | 

The combined effect of ss. 2 and 3 of the Hindu 
Wills Act is that adisposition permitted by the 
Suecession Act may be invalidated, but a disposition 
invalid under the Succession Act cannot be validat- 
ed by any rule of Hindu Law. Sivasankara v. 
Subramanya (2), Soundararajan v, Natarajan (3) 
and Radha Prasad v. Ranimoni (5), relied on. 
Dinesh Chandra Roy Chowdhury v. Biroj Kaminia 
Das (4), distinguished. 


O. S. A. from the judgment of Mr. Justice 
Stone, dated May 3,1933, in the exercise of 
the Ordinary Original Civil Juriediction of 
this Court in ©. 8. No. 781 of 1927. 


Judgment.—Plaintiff sues for a decla- 
ration that certain alienations made by her 
deceased husbani are inoperative beyond 
his life-time. She contends that under the 
will of her father-in-law (Ex. A, dated 
August 28,1901) her husband was given 
only a life-interest in the properties in 
question, that she was given a life-interest 
by way of remainder after her husband's 
death, with a further gift by way of re- 
mainder,afcer her death,to certain other 
persons. In this appeal we are concerned 
only with one of the husband's transactions, 
viz, a mortgage dated May 5, 1921, in 
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favour of thelst defendant. The Ist de- 
fendant, whois the appellant, contends 
that asthe plaintiff was notin existence 
at thetestator’s death and as the gift 
under Ex. Ain her favour is not of the 
full interest in remainder, that disposition 
is void under s. 100 ofthe Indian Succes- 
sion Act, 1865, (corresponding to 
s. 113 of the Succession Act of 1920) 
and that the plaintiff, therefore, 
cannot maintain the suit. The learn- 
ed Judge on the original side held 
that asa result of Act VIII of 192], the 
disposition infavour ofthe plaintiff was 
valid and he has accordingly given hera 
declaration in terms of her prayer in the 
plaint so far as the mortgage in favour of 
the Ist defendant is concerned. 

The judgment under appeal proceeds on 
the footing that the disposition would have 
“been void under the Succession Act, but it 
holds that this result is ; 

“prevented by the Act of 1921, because that saves 
bequests from being defeated by the fact of non- 
existence at the time of death,” 

This line of argument was not pressed 
on us by thelearned Counsel for the res- 
pondent, apparently because it does not 
give sufficient effect to the word “only” 
which is deliberately used in s. 3 of Madras 
Act I of 1914 and India Act VIII of 1921. 
Asis well known, the object of that legisla- 
tion was to do away with the rule in the Ta- 
gore case [Jotendromohan Tagore v. Ganend- 
romohan Tagore (1)]and care was according- 
ly taken to indicate by the word “only” that 
this was all that was intended. It was not 
its purpose to do away with other statutory 
provisions, if and so far as such provisions 
governed Hindu wills. But as the Act was 
to apply tothe whole of the Presidency 
and there were no statutory restrictions 
governing Hindu wills outside the Presi- 
dency Town, itwas considered expedient 
to embody in the Act itself the rule against 
perpetuities. The effect of this legislation 
will be dealt with more fully later on, 
It may, however, be observed at this stage, 
that s. 100 of the Succession Act applies to 
several communities who are not governed 
by any rule prohibiting giftsin favour of 
unborn persons merely onthe ground of 
their non-existence and the removal of this 
prohibition in the case of Hinduscan only 
put them onthe same footing with those 
communities (so far as that section applied 
to Hindus) and not preclude or defeat the 
operation of s. 100. 

It was suggested before us on behalf of 

(1) 18 W R359,3 B L R 377; 1 A Sup. Vol. 47; 2 
Suther 692; 3 Sar. 82 (P O). 
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the respondent that even under the law 
as jit stood prior to 1914 the ¿provision in 
favour of the son's wife would not offend 
the rule laid down in the Tagore case, 
because their Lordships of the Privy Coun- 
cil havein that case made a reservation in 
favour of family settlements: It is unneces- 
sary to deal with this question as we pro- 
pose to rest our decision on the provisions 
of s. ILO of the Succession Act: of 
1865, As observed in Sivasankara v. Sub- 
ramanya (2) the combined effect of ss. 2 
and 3 of the Hindu Wills Act is that a 
disposition permitted by the Succession 
Act may be invalidated, but a dis- 
position invalid under the Succession 
Act cannot be validated by any rule of 
Hindu Law. (See also Soundarrajan vV. 
Natarajan (3) bottom and 462* top, 469* 
and 470. 

In the arguments before us Mr. Nara- 
simha Iyer (the learned Counsel for the res- 
pondent) contended that notwithstanding 8. 2 
of the Hindu Wills Act, s. 100 of the Suc- 
cession Act of 1865 must not be held to in- 
validate the bequest in question, if it would 
be otherwise valid under the Hindu Law 
and he relied on the decision in Dinesh 
Chandra Roy Chowdhury v. Biraj Kaminia 
Das (4) in support of this contention. If 
this contention were correct, he was unable 
to suggest how any effect could be given 
to the express declaration ins.2 of the 
Hindu Wills Act making s. 100 of the 
Succession Act applicable to Hindu wills 
of the class therein described. As pointed 
out in Radha Prasad v. Ranimoni (5) the 
legal effect of that declaration is to write 
that section intothe Hindu Wills Act. 

The argument based upon Dinesh Chand- 
ra Roy Chowdhury v. Biraj Kaminia Das 
(4) is not really supported by that decision. 
The disposition there in question had been 
made by a testator tothe would-be wife of 
his son. The sən married only after the 
testator’s death, but the girl he so married 
had in fact been born before the testator’s 
death. The disposition was, therefore, not 
in favour ofan unborn person [in which 
case it might beinvalid according to the 
decision in Radha Prasad v. Ranimoni (4)] 
and theonly objection raised was that the 

(2) 31 M 517 at p, 521. 


(3,62 Ind Oas, 987; 44 M446; at pp. 461, 432 
469, 470;40 ML J 354; 29M L T 210; (1924) M W 


N 210,13 L W 662. 

(4) 11 Ind. Cas. 67;39 087;140LJ 20; 150 
W N 945. 

(5)8 Ind. Cas. 1061; 33 G 183 at p.197; 15 OW 
. Page of 44 M.—[&d, 
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lady did not answer the ` description of 
“son's wife” at the date of the testator’s 
death. In those circumstances, the transfer 
would be void under the first part of s. 99 
of the Succession Act, but it would be 
valid under the exception to that section, 
if the relationship of daughter-in-law 
could be held to fall within the meaning of 
the word “kindred”. On behalf of the party 
who attacked the validity of the disposi- 
tion, ib was contended that the exception to 
8.99 cannot be availed of in that case, as 
the result of that course would be to 


| enable a Hindu testator to make a disposi- ` 


tion which he could nothave made, before 
1870, and this it was contended, was opposed, 


to s. 3 of the Hindu Wills Act. The 
judgment of Mukerjee,J., in that case, 
therefore, deals mainly with s, 3 of the 
Act and not withs, 2. The appellant's 


argument was repelled on two grounds: 
(1) that the disposition then in question was 
valid even under the Hindu Law as held in 
Nafar Chandra v. Ratnammala (6) and 
thatthere was accordingly no contravention 
of s. 3 of the Hindu Wills Act, (2) that if 
s. 99 of the Succession Act should be 
held applicable, it must apply as a whole 
(i. e) including the exception and that 
the disposition was, therefore, valid under 
the exception to s. 99. This being the 
effect of the judgment, it does not seem 
to us right to attach undue significance 
tothe guarded observation of Mukerjee, J., 
at the bottom of p. 95* that 


“possibly the true intention was to make neither 
the rule nor the exception applicable to Hindus,” 
or to the expression (on p. 94*) of an 
“inclination” in favour of the view that 

“the true intention of the Legislature was to 


leave matters where they were before the enactment 
of the Hindu Wills Act.” 


As pointed oul already, this view fails to 
give effect to s. 2ofthe Hindu Wills Act 
and is opposed to the decision of this Court 
in Sivasankara v. Subramanya 2). 

Mr. Narasimha Iyer advanced another 
contention based on the fact that both in 
Madras Act I of 1914 and in India: Act 
VIII of 1921 s. 100 of the Succession Act 
has not been reproduced while s. 101 
(enacting the rule against perpetuities) 
has been reproduced. One may go further 
and point out that in the statement of 
objects andgreasons accompanying the Bill 
which became Madras Act I of 1914, it was 
expressly stated that it was 

“thought undesirable to introduce the highly 
artificial exceptions contained in s, 13 of the 
Transfer of Property Act and the corresponding 

(a) 7 Ind. Cas. 921; 150W N66; 13 OL J 85. 

Pages of 39 O.—[#d.] 
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rovisions in s, 100 of the Succession Act." 

In dealing with the argument, it may 
ba convenient to refer at the outset to 
the history of certain legislative provi- 
sions. 


It has long been the opinion of many 
eminent Hindu lawyers that the indefinite 
tying up of property by way of gift to or 
for the benefit of unborn generations was 
quite in conformity with Indian ideas and 
systems of law. Muhammadan lawyers, 
too, held the same opinion as will be 
evident from the controversy that culmina- 
ted in the passing of the Wakf Validating 
Act of 1913. The legislature was accord- 
ingly persuaded in 1885, to exclude Hindus, 
Muhammadans and Budhists from the 
operation of the Succession Act. For the 
same reason, it was declared, even as late 
as 1882, that nothing in the Second Chapter 
of the Transfer of Property Act shall be 
deemed to affect any rule of Hindu, 
Muhammadan or Budhist Law. By 1870, 
however, the legislature thought fit to 
enact that in certain parts of India 
(including the Presidency Towns) Hindu 
Wills should be subject to the operation 
of certain sections of the Succession Act. 
But asit was still a matter of controversy 
what exactly were the limits under the 
Hindu Law of a person's powers of disposi- 
tion, a limited saving clause was inserted 
as s. 3 of the Hindu Wills Act. When 
the decision in the Tagore case (1) was re- 
affirmed by.their Lordships in successive 
pronouncements, it turned out that the 
power of disposition permitted to Hindus 
was considerably narrower than under 
the Succession Act and the Transfer of 
Property Act. It was accordingly con- 
sidered necessary to resort to legislation 
of getting rid of the decision in the 
Tagore case (1). Madras Act Iof 1914 was 
the first fruit of this movement and India 
Act XV of 1916 introduced similar provisions 
for the benefit of the other provinces in 
British India. 

It may be noticed, in passing, that while 
in the statement of objects and reasons 
accompanying the Bill which became the 
India Act XV of1916, its effect was stated to 
be to enable Hindus “to make dispositions 
of their property to the same extent and 
subject to the same limitations as other 
communities in British India,” the Mad- 
ras Bill was described by its framers as 
intended te carry out the wishes of a 
testator “subject to the very same limita- 
tions which exist under the English Law.” 
It thus happened that in the India Bill 
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both s. 100 and s. 101 of the Succession 
Act were reproduced and in the final Act 
these two sections were specifically refer- 
red to, whereas, in the Madras Bill and 
in Madras Act I of 1914, only s. 101 was 
adopted, When Madras Act I of 1914 
was declared ultra vires of the Provincial 
legislatures so far as it applied to the 
Presidency town, the Indian Legislature 
solved the difficulty by enacting Act VIII 
of 1921. But, as Mr. Narasimha Iyer 
points out, the Indian Legislature when 
dealing with this matter thought fit to adopt 
the language of the Madras Act instead of 
following that of Act XV of 1916. 

In determining the effect of the omission 
to reproduce s. 100 of the Succession Act 
in Madras Act I of 1914, it must be 
remembered that Act I of 1914 was appli- 
cable to the whole of the Presidency where- 
as 8. 100 of the Succession Act had been 
declared by the Hindu Wills Act to be 
applicable only to wills executed in the 
City of Madras or relating to immovable 
property in the City. And as the extract 
already quoted from the statements of 
objects and reasons will show, the sponsors 
of the measure were not prepared to make 
s. 100 applicable to the whole of the 
Presidency. This is very different from 
enacting that s.100 shall not continue to 
apply even to cases to which it had already 
been declared applicable by the Hindu 
Wills Act. This certainly is not the effect 
of the Madras Act. It was argued, with 
some justification, that as the India Act 
VIII of 1921 dealt only with the law 
applicable to the City of Madras, the 
omission of s. 100 even from that Act has 
greater significance. But Mr. Doraiswami 
Iyer (the learned Counsel for the appellant) 
points out that the scope and extent of 
application of Act VIII of 1921 are not 
even as to the City of Madras identical 
with those stated in the Hindu Wills 
Act because, the former relates to wills 
executed by persons domiciled in Madras 
and is notlikethe latter, limited to wills 
executed in the city or relating to im- 
movable property in the city. Even apart 
from this difference, the frame of Act 
VI of 1921 shows that, the the only pur- 
pose of that legislation was to remove the 
objection of ultra vires in respect of the 
Madras Act, the Indian Legislature merely 
reproduced the language of the Madras Act, 
Whatever may be the reason for the 
omission of s. 100 from Act VIII of 1921, 
it is not possible tohold that merely by 
reason of this omission; the express declara- 
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tion ins. 2 of the Hindu Wills Act making 
s. 100 applicable to Hindu Wills in the 
City of Madras must be deemed to have 
been taken away. This will be carrying 
the doctrine of repeal by implication far 
beyond its legitimate limits. 

Though it may not be permissible to 
refer to later legislation to control the 
effect of a clear enactment in an earlier 
statute, ib is in the circumstances above 
explained, not without significance that 
when the attention of the legislature was 
pointedly directed to this subject in 1929, 


-it made the position clearer by Act XXI 


of 1929, s. 13 of which subjects the power 
of disposition given by Act VIII of 1921 
to the limitations contained in s. 113 of 
the Succession Act of 1925 (corresponding 
to s. 100 of the Succession Act of 1265), 
It is true that this Amending Act (by 
5. 11) extends s. 113 of the Succession Act 
even to dispositions outside the City of 
Madras and to this extent makes a new 
provision. But the importance of ss, 11 
and 13 cf the Act of 1929 lies in this, that 
they indicate that the legislature did not 
consider it inappropriate to apply s. 113 
to Hindu wills. This is also clear from 
the fact that bys. 3 of Act XV of 1916 
and by s. 97 of the Succession Act of 
1925 this provision has been made applica- 
ble to Hindu wills. Thereis accordingly 
no reason for assuming that Act VIIL of 
1921 intended to repeal by implication so 
much of the Hindu Wills Act as applied 
the corresponding provision in the Succes- 
sion Act of 1865 to Hindu Wills in the 
City of Madras. 

We are, therefore, of opinion that the 
disposition in favour of the plaintiff under 
Ex. A is void under s. 100 of the Succes- 
sion Act of 1865 and this invalidity is not 
prevented or cured by Act VIOI of 1921. 
The appeal must, therefore, be allowed 
and the suit dismissed even as against the 
appellant. The appellant will have the 
costs of this appeal but we do not propose 
to interfere with the order as to costs of the 
trial Court. 


A. Appeal allowed. 


| PATNA HIGH COURT 
Civil Revision Application No. 1 of 1934 
September 25, 1934 


VARMA, J. 
JADUNATH SAHU —PETITIONER 
VETSUS 
NILAMANI SAHU—Oppostrs Parry. 


Promissory note—Brother of  executant and not 
executant sought to be made liable—Proof by plaint- 
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A that debt was for family necessity—Necessity 
0 


Where it is sought to make not the executant of 
a hand-note liable but his brother, for the debt, the 
plaintiff should prove that the money was for family 
necessity, Otherwise the brother is not liable at all. 


C. R. Application against an order of the 
Small Oause Court Judge, Kendrapara, 
dated September 9, 1933. 

Mr. A. S. Khan, for the Petitioner. 

Order. —The plaintiff is the petitioner in 
this case. He brought a suit to realise a 
sum of Rs, 32 which was, according to him, 
taken by one Jagannath alias Jagu Sahu, 
the deceased brother of the defendant in 
thecase. Thesuit was dismissed by the 
learned Small Cause Court Judge on 
September 9, 1933, on the ground that the 
defendant, who happened to be the brother 
of the executant of the hand-note, was not 
liable as legal necessity was not proved. 
The recital in the hand-Dote is of course there 
showing that it was for the purpose of sancti- 
fying a newly built house that the money 
was borrowed, but when the plaintiff wanted. 
to make not the executant but his brother 
liable for the debt, it wasfor him to prove 
that it was for family necessity, otherwise 
the defendant was not liable at all. The 
trial Court has found that that element of the 
case was not proved and has dismissed the 
sult. I see nothing wrong with the order of 
the learned Judge. The-application is dis- 
missed but without costs. 

N. Application dismissed. 


MADRAS HIGH COURT 
Civil Revision Petition No. 847 of 1930 
February 9, 1934 
CURGENVEN, J. 
KAIPATH MOIDIN KUTTI 
AND OTHERS— PLAINTIFRs— PETITIONERS 


VvETSUS 
KARUVARAKKANDI PARAMBIL 
VESHALA PUTHIYA PURAYIL 

MANNAN—DEFENbDANT— RESPONDENT 

Landlord and tenant—-Mortgage by lessee— Mort- 
gagee's liability for rent—Privity of  contract— 
Kes judicata—Kent suits—Wrong decision in prior 
suit— Whether operates as res judicata in subsequent 
suit—Civil Procedure Code (Act V of 1908), ss. 11, 
115— Revision— Error of law —Interference. 

A mortgaged certain properties with possession 
to B and took them back on lease from B. Sub- 
sequently A gave a usufructuary mortgage of his 
rights, which included the lease-holders’ rights to 
C who was put in possession and thus C became 
a usufructuary mortgagee of the lessee. The de- 
fendant bought C's rights in Court auction. In two 
previous Small Cause suits by the plaintiff (B's 
brother) for rent, the defendant did not dispute 
the relationship of landlord and tenant and decrees 
for rent were passed in favour of the plaintiff. 
In a subsequent suit for rent the defendant dis- 
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puted the plaintiff's right to claim rentfrom him 
and the suit was dismissed; 

Held, (i) that there was no privity of contract 
between the defendant who occupied the position 
of mortgagee ofthe lessee and the plaintiff, the 
lessor. Thethalan v Rajah Hralpad (1), followed. 

(ii) That where the matter of dispute is not 
peculiar to the year or Fasli in respect of which 
the claim for rent was made in the earlier suit, 
according to the view adopted by the Madras High 
Court, it will be res judicata in respect of a claim 
relating to a subsequent year or Fasli. 

(iii) But, inasmuch as the previous suits were 
of a small cause nature and were undoubtedly 
wrongly decided, if was not necessary to interfere 
with the later decision in revision. Venkatachala- 
pati v. Krishna (3), Natesa Gramani v Venkata- 
rama Reddi (4), Bayyan Naidu v. Suryanarayana 
(5) and Gnanada Govinda Chaudhuri v. Nalini Bala 
Debi (6), followed. 

CO. R.P. under s. 25 of Act IX of 1887, 


praying the High Court to revise the decree 
of the Court of the District Munsif, Canna- 


` nore, in S. C. S. No. 709 of 1929. 


Mr. P. Govinda Menon, 
tioner. 

Mr. A. Achuthan Nambiar, for the Res- 
pondent. 


for the Peti- 


Judgment.—This petition raises two 
questions: (1) whether the defendant is 
legally liable to pay rent to the plaintiff 
and (2) whether the matter has been so 
decided as to constitute res judicata between 
them. On the first point the learned 
District Munsif is right in following the 
Full Bench decision in Thethalan v. Rujah 
Eralpad (1). The plaintiff's brother is the 
original usufructuary mortgagee who had 
as such leased the property back to the 
mortgagor, Koran Nambiar. Kelu Nambiar 
took a usufructuary mortgage of Koran 
Nambiar’s i1ights, which included the 
lease-holder’s rights, and was put in 
possession and thus became a usufructuary 
mortgagee of the lessee. The fact that the 
usufructuary mortgage was also of the 
equity of redemption does not, I think, 
affect that position. The defendant who 
bought Kelu Nambiar’s rights in Court 
auction ccecupied the same position as 
mortgagee of the lessee and it has been 
held in the Full Bench case above referred 
to that there is no privity of contract 
between such a mortgagee and the lessor, 
whois the present plaintiff. 

The other point relates to the question of 
res judicata. In two previous Small Cause 
suits the plaintiff obtained decrees against 
the defendant for rent, and the relationship 
of Jandlord and tenant was not disputed. 
The learned District Munsif has held that 


(1) 40 Ind. Cas, 841; 40 M 1111; 32 ML J 442; 
2 MLT 401. 
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these decrees did not constitute res judicata 
for two reasons. In the first place, the 
defendant was not at the time aware of or 
wasin possession of the document which 
has enabled him nor to dispule the claim, 
But it does not appear why the defendant 
who had bought this property in Court 
auction did not, when the claim was made 
against him, investigate the title to ascertain 
whether it was a valid one nor does it 
appear that any of the materials upon 
which he might have resisted it were not 
available tohim. The casein Manik Bai 
v. Virchand (2) has been cited where a 
dictum of the Judicial Committee is quoted: 

“a right which a litigant possesses without knowing 
or even having known that he possesses it can 
hardly be regarded as a portionof his claim.” 

It was keld that inthe circumstances of 
the case and having regard to certain 
findings the plaintiff's claim was not res 
judicata on the ground that at the time of 
the previous suits the defendant was not 
aware of the claims put forward. I do not 
think that the question whether the defend- 
ant might not with diligence have obtained 
possession of all the necessary facts was 
considered in that case. 

The further question has been raised 
whether a decision in a suit for rent 
relating to a certain period will be res 
judicata In asubsequent suit for rent for 
a later period. I think it is now fairly 
well settled for this Court by Venkatachala- 
pati v. Krishna (8), Natesa Gramani v. 
Venkatarama Reddi (4) and Bayyan Naidu 
‘vy, Suryanarayana (5) that where the matter 
in dispute is not peculiar to the year or 
Fasli in respect of which the claim was 
made in the earlier suit, it will be res 
judicata in respect of the claim in respect of 
the subsequent Faslis. Reference has been 
made to the case in Bayyan Naidu v. 
, Suryanarayana (5) where Sundara Ayyar, J. 
has discussed this point. Accordingly the 
restriction to which the proposition is 
subjected in the case in Gnanada Govinda 
Chaudhuri v. Nalim Bala Debi (6) cannot, I 
think, be accepted as representing the law 
of this Presidency, At the same time jn 
the present case there aretwo circumstances 
which weigh strongly with me in consider- 
ing whether I should interfere on the. 
technical ground that the matter is res 
judicata. In the first place the previous 

(2) 9 Bom. L R 1020. 

(3) 13 M 287, 

(4) 30 M 510. i 

(5) 17 Ind. Oas. 445; 37 M 70; 12 M L T 500; 23 vw 
L J 543; (1913) M WN], 

` (6) 94 Ind, Oas. 887; 30 OW N 593; 430 L J 146; 
A IR1926 Oal, 650, 


KHUNNI LAL v. BANKEY LAL 


‘mortgage— Whether a debt— Attachment 


15410 
suits were Small Cause in nature 
and no issues were framed and it is 
very doubtful whether the question of 
privity of contract can be said to have 
been directly or substantially in issue and 
not only incidentally decided. A still 
more serious objection is that the previous 
suits were undoubtedly wrongly decided. 
The defendant was in law not in the position 
of a lessee to the plaintiff and not liable to 
pay rent. On the other hand, the true 
lessee was Koran Nambiar and it seems 
that instead of perpetuating the mistake 
the plaintiff should try to rectify the 
position by obtaining rent from him. It may 
not he a general legal principle, as the 
learned District Munsif has assumed, that 
no matter can be res judicata on a question 
of law. But JI think that in the case of an 
application for revision I can fairly take 
into consideration whether the later or the 
earlier decision is from the legal point of 
view the correct one, In this case the later 
decision is undoubtedly correct. I do not 
think that there are sufficient grounds for 
interfering in revision. I therefore dismiss 
the Civil Revision Petition, and in the 
circumstances, I make no order as to 
costs. 
A. t Petition dismissed. 
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Specific Relief Act (I of 1877), s. 2t—Agreement 
to pay money—Money not paid—Contract, if can be 
spectjically enforced—Unpaid portion of loan by 
of debt— 
Whether can be made—Civil Procedure Cede (Act V 
of 1908), 0. KAJI, r. 46. 

A contract under which a sum of money had 
been agreed to be paid, but was not paid cannot be 
specifically enforced. In a case of this kind it is 
open tothe mortgagor to sue the mortgagee for the 
recovery of damages on account of the failure of 
the mortgagee to perform his part of the con- 
tract. 

The unpaid portion of the loan does not constitute 
a debt due by the mortgagees to the mortgagors, 
and as such, cannot be attached under the provisions 
of the Civil Procedure Code, Phul Chand v. Chand 
Mal (1), followed. 

Ex. F. A. from the decision of the Sub- 


Judge, Bareilly, dated March 30, 1932. 
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Dr. K. N. Katju, Messrs. Mukhtar Ahmad 
and S. K. Mukerji, for the Appellant. 

Mr. G. S. Pathak, for the Respondents. 

Judgment.—This isa decree holder's 
appeal arising out of execution proceed- 
ings. 

Khunni Lal, decree holder, obtained 
a decree for money on July 19, 1928, against 
Firanga Lal, Ram Gopal and Ram Bharose 
Lal, judgment-debtors, and a sum of 
Rs. 20,375-8-0 is due on it. On February 
24,1930, the judgment-debtors executed a 
possessory mortgage-deed in favour of Ban- 
key Lal for asum of Rs. 65,0C0 under which 
it was shown that a sum of Rs. 25,000 had 
been left with the mortgagee out of the 
entire consideration of Rs. 65,000 for payment 
to one Lala Nandlal Shah. The case of 
the decree-holder is that no money was due 
to this gentleman, nor was this amount paid 
to him as agreed upon under the terms of 
the mortgage-deed. The decree-holder made 
an application for execution, praying for the 
attachment of this sum of Rs. 25,000 which 
according to him was lying with the mort- 
gagee in deposit, The application was resist- 
ad by the objector, Bankey Lal, who plead- 
ed that no such sum was held by him for the 
mortgagors and further contended that the 
decree-holder was not entitled to execute his 
decree against him. The learned Subor- 
dinate Judge held that no money belonging 
to the judgment-debtor was in the hands of 
the objector and he therefore dismissed the 
application.for execution against him.. The 
present appeal has been preferred by the 
ace against this order of dismis- 
sal. 

The first point for consideration in this 
case is whether a debt was due by the 
mortgagee to the judgment-debtor. The 
word “debt” means an actually existing 
. debt, that isa perfect and absolute debt. 
Where such is the case, the decree-holder who 
holdsa decree against the judgment-debtor 
hasa right lo attach it. The method of 
attachment is provided for under r. 46, 
O. XXI, Civil Procedure Code. A debt 
cannot be attached unless it is actually 
due from the garnishee to the judgment- 
debtor. The respondent in the case before 
us has contended that even if it be assumed 
that out of the consideration of the mortgage- 
deedin his iavour, he did not pay a sum of 
Rs, 25,000 to the mortgagors, it cannot be 
said that the unpaid money is a debt due 
by him tothe judgment-debtors which can 
be attached at the instance of the decree- 
holder. Thisisthe principal question for 
consideration in the appeal before us. For 
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the purpose of disposing of this question, 
we will assume that out of the entire consi- 
deration of Rs. 65,000 the mortgagee who 
is the objector in this case did not pay to the 
mortgagors asum of Rs. 25,000. The learned 
Counsel appearing for the respondents has 
relied on Phul Chand v. Chand Mal (1). 

It was held in this case that where morey 
promised asa loan by a mortgagee is not 
advanced in full, the mortgagor is only 
entitled to recover, if anything, damages for 
non-payment of the balance; he cannot sue 
for specific performance of the agreement 
to lend the fullsum promised, and the non- 
payment of a portion of the loan does not 
constitute a debt which can be the subject 
of attachment and sale under the provisions 
of s. 266, Civil Procedure Code, The facts 
of that case were as follows: Two persons 
had executed two mortgage-deeds in favour 
of Phul Chand and Gulab Chand to secure 
the principal sums of Rs, 1,000 and Rs, 6,000, 
respectively. It was found that only a sum 
of Rs. 2,135-11-0 was paid by the mortgagees 
and the remainder amount remained unpaid. 
Some of the creditors of the mortgagois 
obtained a money decree against them and 
in execution of that decree attached and 
put to sale what was described as ‘‘the right 
of the mortgagors to receive the balance of 
the mortgage money.” The purchaser, after 
the sale instituted a suit, praying for a 
decree for the unpaid balance of 
the mortgage money. A Bench of two 
learned Judges of this Court, ielying on 
an English authority The South African 
Territories Co., Ltd. v. Wallington ©), held 
that the unpaid mortgage money could not 
be saidto be a debt due from the mort- 
gagee to the mortgagors. They held that it was 
not open in a case like this to the mortgagor 
or his representatives to sue for the recovery 
of the unpaid balance for the reason that 
it was not a debt and thatif any portion of 
themortgage money was not paid by the 
mortgagees tothe mortgagor, thenthe only 
remedy of the mortgagor was to institute a 
suit for the recovery of damages which 
might have resulted on account of the non- 
payment of the full consideration by the 
mortgagee. In the concluding portion of 
the judgment the learned Judges observ- 
ed: 


“The mortgagees were never in a position to enforce 
specific performance of theagreement of the mortgagees 
the fullsum agreed to be lent by them. The unpaid 
portion of the loan did not constitute a debt due by 


(1) 3) A 252; A W N1998, 105; 5A L J491 
(2) (1893) A 0809; 67 LJ Q B470; MTL R 
298; 46 W R 545;78 L T 426, 
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them to the mortgagors such as could be attached 
under the Code of Civil Procedure.” 

Another case on which reliance has been 
placed by the respondents’ Counsel is Sheikh 
Galim v. Sadarjan Bibi (3). The facts of 
that case were very similar to the one before 
us. There the mortgage-deed by condi- 
tional sale was executed by the plaintiffs 
in favour of the defendants for a sum of 
Rs. 150. 
out of thissum. The balance was not paid 
and so they instituted a suit to recover the 
amount together with interest. The learned 
Judges held that a suit for specific perform- 
ance of the contract in such a case would 
not lie and thatthe only remedy which the 
mortgagors had was to sue for damages. 
The next Gaseon the point is Rama Nand 
v. Nakeched (4). The facts were briefly 
these: The defendant there agreed to lend 
to the plaintiffs acertain sum of money on 
the security of some property, the arrange- 
ment being that the defendant should pay 
Rs. 700 in cash and retain the balance 
in order to pay off a prior mortgage. The 
defendant did not pay off the prior mortgage 
nor did he pay tothe plaintifisthe sum of 
Rs. 700. Thereupon the plaintiffs institut- 
ed a suitto recover the sum of Rs. 700 
which had been agreed to be paid. The 
learned Judge who decided the case held 
that the suit was for enforcement of a 
contract to lend money upon a mortgage 
and, therefore, having regard to cl. (a), s. 21, 
Specific Relief Act, was not maintainable. 
In that case it was contended on behalf 
of the mortgagors that the suit was one for 
the recovery of a debt due from the mort- 
gagee to the mortgagors and thatif it was a 
suit for specific performance, it was main- 
tainable because an interest in the property 
had been transferred to the mortgagee and 
because on the findings it must be taken 
that the defendant was in pos-ession of the 
mortgage-deed. The learned Judge on the 
authorities cited by him held not only that 
an agreement tolend money will not be 
specifically enforced, but also that the rule 
holds good even where a deed of mortgage 
has been executed in favour of the defend- 
ant. The suit before him was to enforce a 
contract tolend money upon a mortgage 
and, therefore, could not be maintained. In 
Fry's Specific Performance of Oontracts, 
Edn. 6, pp. 24 and 25, para. 54, the law is 


stated to be as follows: 
“It is, however, settled that the Court will not enforce 
a mere agreement to lend, advance or pay mone 


(3) 29 Ind, Cas. 621: 43 O 59; 21 OL J 532; 19 0 
W N 1332, 
(48005. 
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(though the loan be oneto be secured by mortgage 
while it rests entirely unperformed either by the 
intended lender or by the intended borrower.” 

Section 21, cl. (a), Specitic Relief Act, 
enacts that: : 

“A contract for the non-performance of which 
compensation in money is an adequate relief cannot be 
specitically performed.” 

The illustrations to this clause of s. 21 give 
the following instance; 

“In consideration of certain property having been 
transferred by A to B, B contracts to opena credit in 
A's favour to the extent of Rs. 10,000 and to honour 
A's drafts to that amount. fhe above contract 
cannot be specifically enforced, for the debtor making 
the transfer can be adequately compensated in 
money. 

Another case on which reliance has been 
placed by the learned Counsel for the respon- 
dents is Larios v. Gurety (5). The learned . 
Judge who decided the case Rama Nand v. 
Nakched (4) remarks in his judgment that 
the third illustration to cl. (a), s. 21, Specific 
Relief Act, was taken from this Privy 
Council case and he cites the Anglo-Indian 
Codes by Mr. Whitley Stokes who draited 
the Act. The facts of this Privy Council 
case are given at p. 351* of the judgment 
of their Lordships, In June 1867, the. 
respondent applied to Larios Brothers for a 
loanof money. There had been former 
transactions between them, andthe amount 
of the balance due from him in res- 
pect of those transactions which had pre- 
viously been the subject of dispute was in 
the course of negotiation for the loan 
settled at 3337 4r a0c. On June 30, 1867, 
the respondent and Don Pablo Larios’ 
Herreros, the’ then senior partner of Larios 
Brothers appeared before a notary at 
Algeciras and execated three notarial 
instruments. By the firat of these Larios 
Brothers bound themselves to advance by 
way of loan to the respondent the sum 
of 2500, opening for him a credit in 
account current on their firm at Gibraltar, 
with interest at the rate of 6 per cent. per 
annum; he pledging to them by way of 
security his stock-in-trade, actual and 
future, and giving them.power to inspect his 
books, so as to assure themselves of the 
right investment of the funds advanced. 
The second instrument purported to be a 
sale to Messrs. Larios Brothers of certain 
landed property belonging to the respondent 
in consideration of $2100 (of which the re- 
ceipt was admitted); with a condition for 
the rescission of the sale, if within five 
years the respondent should repay the 
consideration money, and a stipulation that, 


(5) (1873) 5 P O 346; 61 L J Oh, 244, 
*Page of (1873) 5 P, 0,—(Ed], 


* 
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during the five years, the seller was to con- 
tinue to receive the rents and other 
proceeds naturally arising from the pro- 
perty. g Tia a A l 

The third instrument, which was executed- 
by the respondent’s wife, as well as by the 
before-mentioned parties, purported to be 
a sale by herto Messrs. Larios of certain 
property belonging to her in consideration 
of 4900 (the receipt whereof was also 
admitted upon a like condition for rescis- 
sion, and with a similar stipulation for 
the intermediate possession). Their Lord- 
ships found that the second and the third 
instruments were on the face of them condi- 
- tional sales, for which the full considera- 
tion was admitted tohave been paid. But, 
in truth, no money passed on either of 
them, andthe real contract was that stat- 
ed in paras. 4 and 5, of the respondent's 
petition in the nature ofa bill cf com- 
plaint, and admitted by the paras. 4 and 
Ə of the plea and answer of the appellant 
and his late partner; being in fact an 
agreement that Messrs. Larios Brothers 
should make further advances tothe res- 
pondent to the amount of 6,900 dollars 
over and above the 2,500 upon the 
security of the property comprised in 
the two instruments of conditional sale de- 
biting him with the old balance of 3,373 
4r 50c as part of such advances. The argu- 
ment addressed to their Lordships of the 
Privy Councilin the above cited case was 
that so faras the transaction related to 
the advance ofthe 6,900 dollare, it was 
one of sale, though of conditional sale, 
and was, therefore, properly made the sub- 
ject ofa suit for specific performance. 
Their Lordships in disposing of this argu- 
ment at p. 394“ observed: 

“Their l.ordsbips, however, are of opinion, that 
to this argument there are two answers which admit 
of no reply. -In the first place, no suit could have 
been brought for the specific performance of the 
supposed agreements for conditional sales, since 
each of these transactions was, on the face of the 
written instrument, completed by an actual conveyance 
for a consideration admitted to have been paid 
and received; and,in the second place, the suit 
actually brought isnot framed with the object of 
enforcing any such contract, or even with that of 
obtaining equitable relief, on the ground that 
consideration, which in the notarial instruments 
is expressed to be paid, had not been really paid. 
The parties throughout the negotiation which led up 
tothe contract were stipulating for advancesof 
money on one side, and for security for those advances 
on the other . . . and it seems impossible 
to treat the causes of action in this case as anything 
more than the breach of a contract to honour the 
drafts of the respondentto the extent of the amount 
agreed to be advanced and placed to his credit. 


~#Page of (1873)5 P O.—[#d.] 
104-69 & 70 
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And, upon a full consideration of the arguments and 
_the authorities, their 


Lordships are constrained to 

admit that the Court of Ohancary wouid not have 

entertained a suit for the specific performance of such 

an agreement, but would have left the party aggriev- 

ed by the breach of it to seek his remedy, where 

i would findan adequate remedy, ina Oourt of 
aw,” 

At p. 357* their Lordships observed: 

“But thea agreement for the further advance of 
6,900 was one whereunder, in consideration of the 
promise to advance, the plaintiff had exesuted one 
andinduced his wife to execute the other of the 
tivo conditional sales, each admitting in a binding 
manner, as is shown on the face of the instruments, 
that the whole of the consideration money had been 
actually paid. The resultof that transaction was 
therefore to confer irrevocably upon the defendants all 
the rights over the property comprised in the two 
instruments which the law of Spain might give 
them ; aud it is reasonable to presume that the 
parties intended to treat the consideration money 
of which the payment was so acknowledged, as 
remaining in the hands of the defendants, just as 
if it had been a sum paid into their house, standing 
in their books to the credit of the plaintiff,and to be 
drawn upon by him in the same manner as the 2,560 
tothe advanced under the firstof the notarial 
instruments.” | : 

Their Lordships held that in such a con 
tract a Court of law will not decree 
specific performance it being nothing more 
or less than a mere agreement to advance 
money. On behalfofthe appellant reli- 
ance is placed on Sheopati Singh v.Jagdeo 
Singh (6). It was held there that in the 
case of usufructuary mortgage, when the 
mortgagor has performed his part of the 
contract by delivering possession of his 
property to the transferee, who has not paid 
the whole amount contracted to be paid, 
the mortgagor is entitled to recover the 
amount and cannot be compelled to wait 
till a proper suit for redemption is inə 
stituted. At p. 1145f this matter is -dis- 
cussed by the learned Judges who decided 


that case. It was remaked that: 

“as regards the amount representing the considera- 
tion for the mortgage money the matter would have 
been simple, ifthe transaction were one of a simple 
contract tolend money. In such a case it has been 
held in several cases that the contract to lend money 
cannot be specifically enforced.” 

But it was held that: 

“ihe caceofa usufructuary mortgage, however, 
must stand on a different footing, particuarly when 
the possession has Leen delivered and the stipulation 
ia thatthe profits are to be set off against in- 
terest.” 


The learned Judges held that the suit 
was not really one for specific performance 
of a mere contract to lend money, but to 
compel the defendants to perform their part 


of the contract when they obtained de- 
(6)124 Ind. Cas 764; A I R 1931 All, 95; 52A 
731; Ind. Rul. (1930) All, 620; (1930) AL J 12841. 


Page of (1873) 5 P. O.—[#d.] 
tPage of (1930) A, L, J.—[Hd.] 
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livery of possession of property. The follow- 
ing observations made by the learned 
Judges are important: 

“Tne cases relied upon by the learned Advorate for 
the appellants, viz., Maul Chand v. Chand Mal (1) 
Sheikh Galin v. Sadarjan Bibi (3) and Yadavendra 
Bhatta v. Srinivasa Babbu (1), were not cases of 
possessory mortgages,the second one being for a 
more contract to mortgage. No case directly in point 
has been broughtto our notice and io none of the 
eases mentioned does it appear to have been argued 
that a mortgageisa conveyance and not a mere 
contract for sale," 

It appears tous that the attention of 
the learned Judges wasnot drawn by the 
parties tothe clear provisions of s. 21, 
cl. (@) and also to third illustration to cl. 
(a), Specific Relief Act. In our opinion the 
clause would apply to all cases whether the 
contract evidences a usufructuary mortgage 
or a simple mortgage. The 
makes it clear that where certain property 
had been transferred for the purpose of 
opening a credit or for securing a loan the 
cl. (a),8. 21, Specific Relief Act, would 
apply, nor does it appear that the atten- 
tion of the learned’ Judges was drawn to 
the ruling oftheir Lordships of the Privy 
Council to which a reference has been made 
above. As willbe seen,in that case two 
of the deeds were mortgages by conditional 
sale and yet it was held that the suit to 
recover the money unpaid in pursuance 
of sucha contract of mortgage by condi- 
tional sale would not be specitically enforc- 
ed. Weare of opinion that having regard 
to the clear provisions of s. 23, Specific 
Relief Act, it must be held that a contract 
under which a sum of money had been 
agreed tobe paid, but was not paid can- 
hot be specifically enforced. Ina case of 
this kind “it is open to the mortgagor to 
sue the mortgagee for therecovery of 
damages on account of the failure of the 
mortgagee to perform his part of the contract. 
The ruling Phul Chand v. Chand Mal (|), to 
which a reference has been made above is a 
clear authority for holding that the unpaid 
portion of the loan does not constitute a debt 
due by the mortgagees to the mortgagors, 
and as such, cannot be attached under 
the provisions of the Civil Procedure Code. 
This ruling has not been dissented from 
and we, are therefore, of opinion that it 
should be followed. The ruling Sheopati 
Singh v. Jagdeo Singh (6), cannot be said 
to help the decree-hulder because the ques- 
tion asto whether or no the unpaid money 
in the hands of the mortgagee holding a 
usufructuary mortgage was a debt due to 

(7) £0 Ind, Oas.5; AI R 1925 Mad. 62; 47 M 638 
20 LW 17,47 M Ud 435, 
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the mortgagors which could be attached 
underthe provisions of the Civil Procedure 
Code, was not decided in that case. The 
view taken in Phul Chand v. Chand Mal 
(1) isin consonance withthe view of their 
Lordships of the Privy Council referred 
to above and it must, therefore, be followed. 
We, therefore, hold thatthe unpaid por- 
tion of the mrrtgage money is not adebt 
due to the mortgagors in the hands of 
the mortgagee andso the decree-holder is 
not entitled to ask for the attachment of 
the same. 

In view Ofour decision on the first point, 
it isnot necessary to consider whether as 
a matter of fact any unpaid balance out 
of the sum of Rs. 65,000 was lying with 
the objector asalleged by the decree-holder. 


For the above reasons we dismiss this ap- 
peal with costs. l 
N. Appeal dismissed. 
BOMBAY HIGH COURT ¿> 
Full Bench a 
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Bar Councils Act (XXXVIII of 1926), s. 10 (1)— 
‘Professional or other misconduct’, meaning of— 
Conviction of Pleader for criminal offence-- Whether 
evidence of misconduct—Misconduct involving moral 
turpitude— Duty of Court—Taking part in activities 
of Association declared unlawful—Whether renders 
the pleaders taking part in them unfit for exercise 
of profession—Such conduct, if involves moral 
turpitude—Bombay Pleaders Act (XVII of 1920), 
s, 25— Reasonable cause— Cause, when can be considered 
reasonable, 

There is no justification for restricting the natural 
meaning of the words ‘professional or other miscon- 
duct’ ins, 10(1) of the Bar Councils Act, and that 
meaning is misconduct in a professional or other 
capacity. The legislature intended to confer on the 
Court jurisdiction to take action in all cases of mis-’ 
conduct, and leave it to the discretion of the Court 
to take action only in suitable cases, [p. 548, col. 


The conviction of a pleader or barrister is evidence 
of misconduct and the High Oourt has jurisdiction 
to take disciplinary action against him. 

In cases of professional misconduct it may some- 
times be necessary that the Court should impose a 
penalty which isintended to be punitive, and to 
serve asa warning to other advocates. But in the 
case of misconduct which is not professional, the ele- 
ment of punishment should notenter into the consi- 
deration of the Court. It is no part of the High Court's 
duty to impose penalties for misconduct, unconnect- 
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ed with the exercise of the profession, which is 
either not punishable or hasbeen, or can be, punish- 
ed under the law of the land. The State imposes 
suitable penalties for the infringement of its laws, 
and provides proper . sanctions for the enforcement 
of such penalties, and there is no reason why the 
disciplinary jurisdiction vested in the High Court 
i be employed merely in aid of the criminal 
aw, 

In cases of misconduct involving moral turpitude 
the Court has to see whether the Advocate has shown 
himself tobe unworthy of the confidence of the 
Court, or unfit to be entrusted with the business of 
his client, or a person with whom his professional 
brethern cannot be expected to associate. But 
cases involving moral turpitude are not the only 
ones in which the Court may be called upon 
to take disciplinary action. The Court has aright 
to expect a high standard of loyalty to the Court and 
co-operation from the Advocates on its roll, Oases 
may arise in which it is proved that an Advocate has 
been engagedin revolutionary activities designed to 
destroy the system of which the Court forms part, 
or activities likely to hamper or embarrass the 
administration of justice by the High Court or any of 
the Courts subordinate thereto. Courts of law can 
“only function under a stable Government, and the 

destruction of Government by revolutionary and un- 
constitutional means must of necessity involve the 
destruction of the Courts, or the grave impairing of 
their effiziency. The High Court will not tolerate upon 
its rolls an Advocate who is endeavouring to destroy or 
undermine the authority of the Oourts. Anyone who 
elects to engage in activities ofthat nature must do 
so without the authority and prestige attached to the 
position of an Advocate. 

The Advocate-General presented three petitions to 
the High Court asking that three Barristers on the 
roll of the Court may be suspended and removed from 
practice or otherwise dealt withas the High Court 
thinks fit in exerciseof the disciplinary jurisdiction 
vested in the Court. There were also two reports 
made to the High Court by District Judges under s. 26 
of the Bombay Pleaders Act for the purpose of 
action being taken by the Court under s, 20 of the 
Act. The ground wasthat all three Barristers were 
convicted by Presidency Magistrates under s. 17 (1) 
and (2) of the Criminal Law Amendment Act (KALI 
of 1932) in that they had been members, and assisted 
and managed the operationsof the Bombay Pro- 
vincial Congress Committee Emergency Council, an 
association declared unlawful by the Government of 
Bombay, and they were sentenced to imprisonment 
and fine ; 

Held, thatthe mere fact that they were members 
of an unlawful association or assisted the operations 
or managed the affairs thereof did not render them 
unfit for the exercise of the profession. 

Held, also that such conduct did not necessarily 
involve moral turpitude, orany attack upon the sys- 
tem of which the High Oourt forms part, or embarrass 
in any way the administration of justice by the Courts 
of the Presidency. 

The High Court can take disciplinary action against 
Pleaders under the Bombay Pleaders Act (XVIL 
of 1920). There is no substantial difference between 
a case dealt with under the Bombay Pleaders Act on 
reasonable causeanda case dealt with under the 
Bar Councils Act for misconduct. There cannot be 
a cause being considered reasonable for taking dis- 
ciplinary action against a pleader unless the pleader 
had been guilty of misconduct, and if miscon- 
duct is proved, that amounts to reasonable cause, 


Sir Jamshed Kanga, forthe Petitioner, 
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Mr. M. C. Setalvad, for the Opposite 
Party. 

Mr. B. J. Desai, for the Bombay Bar 
Council. 


Mr. D. N. Bahadurji, for the Bombay 
Bar Association. l 

Judgment. —These are three peti- 
tions presented by the Advocate-General 
to this Court asking that three barristers 
on the roll of this Court may be suspended 
and removed from practice or otherwise 
dealt with as this Court thinks fit in 
exercise of the disciplinary jurisdiction 
vested in the Court. There are also two 
reports made to this Court by District 
Judges under s. 26, Bombay Pleaders Act, 
for the purpose of action being taken by this 
Court under s.25 of the Act. We will 
deal first with the case of Barristers. It 
ig not disputed that all three Barristers 
were convicted by Presidency Magistrates 
under s. 17 (1) and (2), Criminal .Law 
Amendment Act (XXIII of 1932), in that they 
had been members, and assisted and 
managed the operations of, the Bombay 
Provincial Congress Committee Emergency 
Council, an association declared unlawful 
by the Government of Bombay. All the 
Barristers were sentenced to terms of 
imprisonment and fine. The petitions 
were referred to 8 Tribunal of the Bar 
Council appointed by the Chief Justice 
in accordance with the terms of 56. 10 
and 11, Indian Bar Councils Act, 1926. 
The Tribunal, after exhaustive inquiry, 
reported that the Barristers had been guil- 
ty of no misconduct within the meaning ot 
s. 10, Indian Bar Councils Act. Mr. 
O'Gorman, the President of the Tribunal, 
did not sign the report, but- expressed 
his own opinionthat the convictions of the 
Barristers were evidence of misconduct 
within the meaning of the Act, and that 
the question whether such misconduct was 
of anature to attract disciplinary action by 
the Court was not a matter for the Tri- 
bunal. The Tribunal was unanimous in 
finding that the Barristeis had acted from 
what they conceived to the patriotic mo- 
tives, and that no moral turpitude was 
involved in their convictions, ; 

Section 10 (1), Indian Bar Councils Act, 
provides that the High Court may repri- 
mand, suspend or remove from practice 
any Advocate of the High Court whom it 
finds guilty of professional or other mis- 
conduct. it has been urged by Counsel 
on behalf of the Barristers involved, and 
also by Counsel on behalf of the Bar Council 
and the Bar Association, that the words 
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‘professional or other misconduct” in that 
paragraph denote only misconduct in pro- 
fessional capacity, or misconduct in a 
private capacity which is such as to denole 
unfitness for the post of an Advocate. It 
is urged that the word ‘‘misconduct” is 
new in relation to legislation dealing with 
the power ofthe High Court to take dis- 
ciplinary action against Advocates, and 
that it must be assumed that the expres- 
sion was used by the Legislature in the 
sense in which it is understood in English 
Law in a similar connection. It is true 
that the word “misconduct” in legislation 
upon this subject appears for the first 
time in the Indian Bar Councils Act. 
Under Regulation 2 of 1827, 5.56, which 
is the first legislative enactment on the 
subject, the Courtcan take action against 
a-pleader accused of a criminal offence 
or guilty of misbehaviour or neglect of 
duty ; under cl. 10, Letters Patent, the 
Court can take action on reasonable cause ; 
under the Bombay Pleaders Act of 1920, 
s. 24, the Court can take action against 
a pleader convicted of a criminal offence 
implying a defect of character which, in 
the opinion of the Court, renders him unfit 
. to be-a pleader, and unders. 25 the Cours 
may take action onreasonable cause. But 
the fact that the-Legislature has chcsen 
to use -the word “misccnduct” in the 
Indian Bar Councils Act rather than the 
more indefinite phrase, “reasonable cause,” 
is no reason for restricting the natural 
meaning of the word. The English cases 
on the subject do not, in our opinion, 
afford much assistance. In England, dis- 


ciplinary action against Barristers is taken, 


not -by the Court, but by the Benchers 
of the Barristers Inn, and the principles 
on which the Benchei’s act are not made 
public. In the case of solicitors the Court 
takes disciplinary action. 

It is no doubt true that the only re- 
ported cases in which disciplinary action 
has keen taken in relation to misconduct 
other than professional have Leen cases in 
which the solicitor had been guilty of 
infamous conduct. There is, however, no 
case which decides that the Court would 
refuse to take action in the absence of 
evidence of such misconduct; and the 
sort of case with which we have ito deal, 
in which an Indian Barrister conceives 


it ‘to be his duty as a patriot to 
break certain laws, could hardly 
arise in England. In our opinion, the 


English cases provide no justification for 
restricting the natural meaning of the 


+ 
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words “professional or other misconduct" 
in the Indian Bar Councils Act, and that 
meaning is misconduct in a professional 
or other capacity. Inour view, the Legis- 
lature intended to confer on the Court 
jurisdiction to take action in all cases. of 
misconduct, and leave it to the discretion 
of the Court to take action only in swt- 
able cases. We think that the convictions 
of the Barristers concerned of a criminal 
offence are evidence of misconduct, and 
that we have jurisdiction to take discip- 
linary action against them. The next 
question which arises is, whether we ought 
to take such action; and as this is the 
first case with which this Court has been 
called upon to deal under the Indian Bar 
Councils Act, we will state shortly the 
principles on which we propose to exercise 
our discretion. We realize that these 
principles are not immutable, and that the 
exercise of discretion must vary with chang- 
ing conditions. 
In cases of professional misconduct it 
may sometimes be necessary that the Court 
should impose a penalty which is intended 
to be punitive, and to serve a8 a warning 
to other Advocates. But in the case of 
misconduct which is not professional, in 
our opinion, the element of punishment 
should not enter into our consideration 
at all. It is no partof our duty to Im- 
pose penalties for misconduct, unconnect+ 
ed with the exercise of the profession, 
which is either oot punishable or has been, 
or can be, punished under the law of the 
land. The State imposes suitable penal-. 
ties for the infringement ofits laws, and 
provides proper sanctions for the enforce- 
ment of such penalties, and we see no reascn 
why the disciplinary jurisdiction vested in 
this Court should be employed merely in aid 
of the criminallaw. Advocates, however, 
are a privileged class enjoying a monc- 
poly of audience in the Courts, and their. 
position gives them considerable opportu- 
nities for good orevil. Itis of the highest 
importance that the High Court should be 
invested with power to ensure that only 
Advocates of good character shall be upon 
the roll, but it is also important that that 
power be in no way abused. In cases of 
misconduct involving moral turpitude the 
Court has to see whether the Advocate has 
shown himself to be unworthy of the con- 
fidence of the Court, or unfit to be en- 
trusted with the business of his client, or. 
a person with whom his professional bre- 
thren cannot be expected to associate. But 
ih our opinion, cases involving moral tur- 
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pitude are not the only ones in which the 
Court may be called upon to take discip- 
linary action. 

The Court has a right to expect a 
high standard of loyalty to the Court and 
co-operation from the Advocates on its 
roll. Cases may arise in which it is proved 
that an Advocate has been engaged in 
revolutionary activities designed to destroy 
the system of which this Court forms part, 
or activities likely to hamper or embarrass 
the administration of justice by this Court 
or any of the Courts subordinate thereto. 
Courts of Law can only function under a 
stable Government, and the destruction of 
Government by revolutionary and uncon- 
stitutional means must of necessity involve 
the destruction of the Courts, or the grave 
impairing of their efficacy. What we have 
to consider in all these casesis the con- 
duct of the Advocate asit affects his po- 
sition asan Advocate and his relations to 
the Court. This Court will not tolerate 
upon its rolls an Advocate who is endeavour- 
ing to destroy or undermine the authority 
ofthe Courts. Anyone who elects to engage 
in activities of that nature must do sọ 
without the authority and prestige attached 
to the position of an Advocate. 


Various Indian cases were referred to by 
Counsel.. We do not think it necessary to 
discuss the decisions of other High Courts, 
because, if we are right in thinking that 
the question involved is as to tha principles 
on which the Oourt should exercise its 
discretion under the Indian Bar Councils 
Act, that matter is one which each High 
Court must determine for itself. The only 
decision of this High Court to which it 
is necessary to refer is Jivanlal v. Varaj- 
ray Desai, In re (l) In that case the 
Advocates’ involved had signed a pledge 
whereby they bound themselve3 to 
refuse civilly to cbey certain specified laws 
and such other laws as a committee to be 
thereafter appointed might think fit. The 
facts of the case are, therefore, clearly dis- 
tinguishable from those in the present case. 
But we do not find ourselves in agreement 
with much of the reasoning upon which 
that decision is based. Both Sir Norman 
Macleod and Heaton, J., seemed to con- 
sider that an Advocate, who for conscien- 
tious reasons had elected to disobey par- 
ticular laws, would be embarrassed in giving 
advice to his clients. Our own experience 
at the bar does not induce us to think 


(1) 54 Ind. Cas, 679; A IR 1920 Bom. 16%; 21 Or, L 
51-44 B 18; 22 Bom, L R 13 (F BY 
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that any such embarrassment would en- 
sue, and this view seems to be supported 
by recent experience in India. Many 
Advocates who took part in the Civil Dis- 
obedience Movement of 1930, and were 
convicted of various offences, have since 
returned to practice, and no case has been 
brought to our attention in which such 
Advocates have been proved less fitted 
than formerly to advise their clients pro- 
perly. Nor are we prepared to accept what 
Sir Norman Macleod described asa very 
sound principle, namely that those who live 
by the law should keep the law. In our 
opinion, the obligation of obedience to the 
law is neither greater nor less in the case 
of lawyers than of other citizens. If the 
so-called principle means that those who 
earn their living by the practice of ‘the 
law must cease so to do if they break thelaw, 
the condition is one which should be imposed 
under legislative authority when the Ad- 
vocate is admitted and not invented after- 
wards by the Courts 

Applying these principles to: the case of 
the barristers before us, they were, as we 
have said, convicted of being members and 
assisting and managing the operations of 
an association declared unlawful by the 
Local Government. We cannot go behind 
the convictions, but we areentitled to con- 
sider the grounds on which such convictions 
were based, in order to determine whether 
they involve any conduct implying unfitness 
on the part of the barristers for the exer- 
cise of their profession. No evidence of 
this nature has however been adduced by 
Government. The notification by Govern- 
ment declaring the association unlawful 
merely recited, in ths words of the 
Criminal Law Amendment Act, that in the 
opinion of the Government the association 
had for its object the interference with 
the administration of the law or withthe 
maintenance of law and order and con- 
stituted a danger to the public peace. But we 
do not know what the facts were which 
induced Government to form this opinion, 
The activities of the association might be 
of a general revolutionary character, or 
might be such as to promote local breaches 
of the peace. Nor is there any reliable 
evidence as to what the particular acti- 
vities of these barristers were in relation 
to the association. In two of the petitions 
it is alleged by the Advocate-General that 
the barrister in question had taken a 
leading part in the publication of the 
Bombay Congress: Bulletin, and extracts 
from that Bulletin were annexed to the 
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petitions. Those extracts contain matter 
of a very revolutionary character, but the 
Advocate-General admits that he did not 
succeed in proving the connection of the 
Advocates with those extracts, and he did 
not thereforerely on the extracts, or indeed 
refer to them in opcning the petitions: and 
we therefore need not refer to them. It 
is enough tosay that in our opinion merely 
having been members, or assisted the 
operations, or managed the affairs, of an 
unlawful association does not render the 
Advocate unfit for the exercise of his pro- 
fession. Such conduct does not neces- 
sarily involve moral turpitude, or any 
attack upon the system of which the Court 
forms part, or embarrass in any way the 
administration of justice by the Courts of 
this Presidency. 

We deal now with the case of the 
pleaders. The case of Mr. P. G. Mehta, 
who practises at Mahad, has been reported 
-to us by the District Judge of Thana. 
His sanad was granted on January 31, 
1918, in the statutory form given in Re- 
gulation 2 cf 1827. Below the signature of 
the Registrar is attached a printed note, 
which is not signed by anybody, in the 
- following terms: 

“It will be considered a breach of the condition 


of good behaviour if the holder takes part in any 
disloyal movement,” 


It is clear that that note can only operate 
as, a warning in terrorem. It was not com- 
petent for the authority which granted the 
sanad to commit future Judges of the 
High Court to the construction which ought 
to be placed on the sanad. The charge 
against the pleader is that he was a 
dictator of the Kolaba District Congress 
Committee, which body had been declared 
an unlawful association by Government, 
and that as such dictator, he allowed a 
printed bulletin under the title of the 
Kolaba Satyagraha Patrika to be printed 
and published under his signature. He 
was convicted under s. 21, Emergency 
Powers Ordinance IJ, of 1932, and sentenced 
to a term of imprisonment and fine. A 
few days before the report of the District 
Judge was signed, the pleader gave a 
purshis stating that he did not intend to 
take part in the Oivil Disobedience Move- 
ment. The case of the pleader Motilal 
Hargovandas was reported to this Court 
by the District Judge of Broach. His 
sanad was granted on August 20, 1915, 
and is in the same form as the sanad 
' granted to Mr. Mehta. He was convicted 
under s. 17 (1), Criminal Law Amendment 
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Act, as having been a member and assisted 
the operations of an association declared 
unlawful by Government. 

The Act under which we are empowered 
to take disciplinary action against pleaders 
isthe Bombay Pleaders Act (XVII of 1920). 
As already noticed, under s. 24 of that 
Act the High Court may suspend or re- 
move from practice a pleader who has 
been convicted by any Criminal Court in 
British India of a criminal offence implying 
a defect in his character which in the 
opinion of the High Court renders him unfit 
to be a pleader. Section 25 provides, so far as 
material, that on the application of the 
Government Pleader in the High Court, or 
on a report from a District Court or Court 
of Session, the High Court may suspend 
or remove from practice, or may fine or 
reprimand, 2 pleader on reasonable cause, 
Section 26 enables the District Judge to ini- 
tiate proceedings, where a pleader has been 
guilty of neglect of duty or violation of any 
of the provisions of the Act, or of any other 
improper conduct. The difference in phra- 
seology in the three sections is curious, 
but the section under which we are asked 
to take action, which is s. 29, empowers 
us only to take action on reasonable cause. 
In our opinion there is no substantial 
difference between a case dealt with under 
the Bombay Pleaders Act on reasonable 
cause, and a case dealt with under the 
Indian Bar Councils Act for misconduct. 
We cannot conceive of a. cause being 
considered reasonable for taking disciplin- 
ary action against a pleader unless the 


pleader had been guilty of miscon- 
duct, and if misconduct is proved, 
that amounts to reasonable cause, 


In our opinion, we have jurisdiction to 
take action against those pleaders who 
have been convicted as above stated, but, 
exercising our discretion upon the prin- 
ciples mentioned above, we think no 
action is called for. In the result we pro- 
pose to make no order as to costs or other- 
wise in any of the matters. 
N. Order accordingly. 


BOMBAY HIGH COURT 
First Civil Appeal No. 277 of 1931 
August 21, 1934 
MURPHY AND MAOKLIN, JJ. 
MAHOMEDALI SHEKH IBRAHIMJT 
HORA— APPELLANT 
versus 
AKBARALI BADRUDDIN ABDDALLI 
HORA— RESPONDENT 
Court Fees Act (VII of 1870), s. 7, sub-cl. (ix) — 
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Decree on mortgage—Appeal for taking accounts 
under Dekkhan Agriculturists' Relief Act (XVII of 
1879)—-Court-fees payable on appeal. 

A sued M to recover certain amount, on a mort- 
gags and a decree was passed. M went in appeal 
for taking accounts of the mortgage under the 
provisions of the Dekkhan Agriculturists’ Relief 
Act, on the basis that he was an agricalturist : 

Held,that the court-fee forthe appeal was to be 
assessed on the amount of the decree, 

7t 


C. A. from the decision of the First 
Class Sub-Judgs, Broach and Panch 
Mahals at Nadiad, in CO. S. No. 13 of 


1930. 

Messrs. M, R. Jayakar and N. N. 
Majumdar, for the Appellant. 

Mr. U. L. Shah, for the Respondent. 

Macklin, J.—This appeal against a 
mortgage decree has been brought on the 
ground that the appellant-defendant is an 
agricalturist. A preliminary objection has 
been taken by the respondent to the effect 
that the appeal is not properly stamped. 
The appellant bases the appeal upon his 
alleged agricultural status, which status 
was not accepted in the lower Court. In 
the lower Court he was ordered to pay a 
sum of Rs. 114,092-10-6 (with interest) 
upon a mortgage under the ordinary law 
and not under the Dekkhan Agriculturists’ 
Relisf Act. Ths defendant-appallant has 
paid court-fees on an estimated claim of 
Rs. 200. 

It has been argued hy Mr. Shah for the 
plaintiff-respondent thatin effect the decree 
against which this appeal is brought isa 
money decree and that the court-fee would 
therefore, be payable upon the whole 
decretal amount. The argument is based 
upon the rulings in Pochalal v. Umedram 
l) and Srinwasacharlu v. Perindevamma 
2) where it was held that when the plaintiff 
sued fora fixed sum and the defendant 
appealed asking for accounts to be taken, 
he must pay court-fees upon the valuation 
of the suit as fixed in the plaint and not 
upon his own valuation. Objection is 
taken to this argument by Mr. Jayakar 
on the ground that these rulings cannot 
apply to the present appeal, because the 
suit was not a money suit but was a 
mortgage suit. But this argument will 
not help the appellant. If it is a mortgage 
suit, then prima facie it is covered by s. 7, 
sub-cl. (iz), Court Fees Act, and the princi- 
ple enunciated in the rulings quoted above 
will still apply, viz., that even if the defend- 
ant wishes to have accounts taken according 


(1) 115 Ind. Oas. 391; A I R 1928 Bom. 476; 52 B 
904; 30 Bom, L R 1284, Í 
(2) 33 Ind. Oas. 602; A I R 1917 Mal, 663; 39 M 
25; 30 M LL RA4AO2 (EF DB) 
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to a certain system, still the suit was a 
mortgage suit and he must pay court- 
fees upon the amount at which the suit 
was valued in the plaint and noton the 
amount at which he values it himself. 

It was, however, suggested that s. 7, 
sub-cl. (iv), Court Fees.Act applies, which 
provides that in suit for accounis the 
court-fee payable is according to the 
amount at which the relief sought is valued 
in the plaint or memorandum of appeal; 
and it is suggested from these last words 
that the appellant has the right to value 
his appeal at his cwn valuation. The 
sub-clause begins with the words ‘in suits’, 
and it is clear that the meaning of the 
clause is that it is only when the suit 
itself is for account that the court-fee 
may be according to the amount at which 
the relief sought is valued either in the 
plaint or in the memorandum of appeal 
against the decree in the suit. But this 
again was nota suit for accounts. It was 
next suggested that sub-cl. (c), cl. (iv), 8.7, 
which applies tosuits to obtain a declara- 
tory decree or order where consequential 
reliefis prayed, might apply this case, 
because in effect what the appellant is 
asking foris a declaration that he 1s an 
agriculturist and, therefore, is entitled to 
have accounts taken in a certain manner. 
But we do not think that it can be said 
that he is seeking toobtaina declaratory 
decree. Prima facie he is attempting to 
get rid of a decree for Rs. 14,000 not 
perhaps entirely but atany rate for an 
amount substantial enough to make it 
worth his while to appeal. The case of the 
appellant on this preliminary pointis that 
heis asking only for the suit to be re- 
manded for fresh accounts to be taken on 
the ground that he is an agriculturist. But 
this suit cannot be remanded unless the 
entire decree is set aside. Ifthe entire 
decree is to be set aside, then at the 
present stageit is clear that the appellant 
must pay court-fee on the entire decree 
because that, for the purpose for the pre- 
sent appeal, is the amount which he 
wishes to get rid of. And under s, 13, 
Gourt Fees Act, he can obtain a certifi- 
cate of refund in the event of his appeal 
being granted. For these reasons we 
uphold the preliminary objection as to 
stamp and grant one month’s time for the 
payment of the proper stampon the memo- 
randam of appeal. 

Murphy, J.—In this matter the preli- 
minary objection as to stamp was upheld 
and ths appellant was given ane month's 
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time in which to make good the deficiency. 
The court-fees have not since been paid 


in time. The appealis, therefore, dismiss- 
ed with coste. 
D. Appeal dismissed. 


b anana anana ban anang 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Sriminal Revision Application No. 115 
of 1934 
October 2, 1934 
FERRERS, J. O. ano O'SULLIVAN, A. J.C. 
SITARAM BALKISHANDAS — APPLICANT 
versus 


EMPEROR—Orpongent 

Penal Code (Act XLV of 1860), s. 441—Mere 
intention to squat, if sufficient—Mere knowledge that 
his act islikely to annoy or insult, if sufficient. 

Under s. 441, Penal Code, mere knowledge on the 
part of the accused that his actis likely to annoy, 
insult or intimidate is not sufficient. The required 
intention must exist. Such knowledge coupled with 
other facts may legitimately give rise to an inference 
that the accused had the requisite intention, but 
there must always bean express finding regarding 
the intention and a conviction is not sustainable in 
the absence of such a finding. The only intention 
of “ making thecomplainant’s property his own,” in 
other words, an intention to squat, does not fall 


within the purview of 5.441, Penal Code. Khur- 
sedjt v. Emperor (1) and Tharu v. Emperor (2), 
referred to, 

Mr. Srikishindas H. Lulla, for the Ap- 
plicant. l 

Mr. Partabrai D. Punwani, for the 
Crown. 

Judgment.—The applicant, a men- 


dicant called Sitaram s/o Balkishindas, has 
been convicted by the Special Second Class 
Magistrate of Sukkur, for an offence under 
s. 447, Penal Code, and sentenced to undergo 
. rigorous imprisonment for fifteen days. 
He was prosecuted by the Sanitary Inspec- 
tor of Sukkur Municipality on behalf of 
the Municipality. The allegations against 
the applicant are contained in the com- 
plaint filed against him and are as follows: 

“(1) At Sukkur Bunder, near the barber's platform 
on the katcha Bunder, thera is a bathing-ghat con- 
structed for the general public which isthe property 
of the complainant. (2) From some time the aforesaid 
accused has, without consent and permissiou of the 
complainant, unlawfully occupied a portion of the 
aforementioned Lathing-ghat where he has pitched 
his two tents with a view to making the complain- 
ant's property his own and where he himself lives 
and smokes and makes others smoke charash,. The 
complainant has asked the accused to vacate and 
remove from this bathing-ghat but even then the 
accused does not give up possession with a view to 
making the property his own“, _ 

The Sanitary Inspector in question was 
examined prior to the issue of process and 
said: 

“My complaint is against Bava Sitaram. The 


SITARAM BALKISHANDAS V. EMPEROR 


15410 


accused has wrongly trespassed on the Municipal 
and, Whatever is written in the complaint is all 
true. Iam a Sanitary Inspector in Sukkur Munil- 
cipality. Ihave filed this case on behalf of the Muni- 
cipality with the sanction of the Collector.” 

Apparently on a consideration of the 
complaint and this statement, the learned 
Magistrate was of opinion that the offence 
fell under s, 447, Penal Code. He issued 
a summons to the applicant under that 
section and fixed a hearing. It would ap- 
pear from therecord of the case that at the 
the hearing the complaint was read out to 
the applicant and to use the words of the 
learned Magistrate “he was asked to show 
cause why it (the complaint) should not be 
proved against him,” and the applicant 
said, “I plead guilty.” Accepting this 
plea, the applicant was convicted and 
sentenced as aforesaid. He thereupon 
filed an appeal tothe City and Sub-Divi- 
sional Magistrate, Sukkur, which was dis- 
missed. 

The main ground upon which this Revi- 
sion Application is filed is that the com- 
plaint as it stands does not disclose the 
offence of criminal trespass or any other 
offence, and that the plea of guilty is tanta- 
mount only to an admission of the. facts 


stated in the complaint. Such -heing-the ; 
case, the applicant has been” wrongly. icon- >" 


victed. ere 


We think that this contention’: must prez”. 


vail. ‘Criminal Trespass” is defined in 
s. 441, Penal Code, and requires an“entry 
upon the property of another with a parti- 
cular intent, the intent being to.commit an 
offence or to intimidate, insult or annoy any 
person in possession of the property, or 
having lawfully entered upon the property 
unlawfully to remain there with a like 
intent. As wasemphasised by Rupchand, 
A. J.C.,in the case of Khursedjt v, Em- 
peror (1), unlike many of the sections of 
the Code where ihe mens rea consists in 
intention or knowledge, under s. 441 mere 
knowledge on the part of the accused that 
his act is likely to annoy, insult or intimi- 
date is not sufficient, The required inten- 
tion must exist. Such knowledge coupled 
with other fasts may legitimately give rise 
to an Inference that the accused had the 
requisite intention, but there must always 
be an express finding regarding the inten- 
tion and as was held in the case of Tharu 
v. Emperor (2), a conviclion is not sustain- 
able in the absence of such a finding, 

(1) 100 Ind. Oas. 429; A I R 1927 Sind 159; 28 Or 


LaJ 349; 21S L KR 263. 
an Ind. Oas. 895; 5SL R 29; 12 Cr. L J 


4 


1935 


There is no allegation in the complaint of 
any of the intentions specified under 
s. 44], Penal Code, the only intention 
mentioned is that of “making the com- 
plainant’s property his own,” in other 
words, an intention to squat. This clear- 
ly does not fall within the purview of 
s. 441, Penal Code, the complaint also 
incidentally mentions that the applicant 
smokes and causes others to smoke charash. 
However objectionable the smoking of 
charash may be under certain circums- 
tances, it does not necessarily consibitute 
an offence; and there is no suggestion that 
it is done with the intention of causing 
annoyance, insult or intimidation. There 
is no evidence on record from which it can 
possibly be inferred that the applicant had 
trespassed with any of the intentions requir- 
ed by s. 411. Moreover, there is no finding 
on the point. 

In circumstances such as those existing 
this case it would probably be a matter of 
some difficulty for the prosecution to esta- 


blish that the trespass was committed with 


one or mo.e of the specified intentions. 
Prima facie a mendicant does not be- 
come a -squatter on anothers pro- 
“pérty: with the intention to intimidate, 
“insult or annoy or commit an offence. He 
_may-or may not however be guilty of com- 
> mitting a public nuisance as defined in 
s.°268,- Penal Code,‘and made punishable 
under: s- 290, Penal.Code. Also the Bom- 
bay District Municipal Act (Bombay 
Act IIE  of:.1901), gives a Municipality 
certain powers of dealing with a nuisance. 
As we are unable to agree with the 
learned Magistrate that an offence under 
s. 447, Penal Code, has been made out on 
the facts before the Court, we set aside the 
conviction and acquit the accused. 
D. Accused acquitted. 





BOMBAY HIGH COURT 
Civil Revision Application No. 
St of 1933 
April 20, 1934 

Beaumont, O. dJ. 
BAI MAHAKORE AND OTHERS — 
APPLICANTS 


versus 
BHIKHABHAT SANKALOHAND SHAH 


AND ANOTH@R—OPPONENTS 
Civil Procedure Code (Act V of 1908), O. XXIII, 
r. 1, sub-r, (2}, cl. (b)—Whether should be construed 
ejusdem generis with cl. (a)—Withdrawal of suit— 
sufficient grounds other than formal defect. 
The language of O. XXXII, çr. 1, sub- 
r. (2) (b) Oivil Procedure Code, is plain and 


BAI MAHAKORE V. BHIKRHABHAT 


c53 


there is no scope for the introduction of the 
ejusdem generis rule. The Court must be satis- 
fied either thatthe suit must fail by reason of some 
formal defect or that there are other suilicient 
grounds forallowing ths order asked for; el. (b) is 
not limited to cases in which the Gourt thinks that 
the suit muab necessarily failas in cl. (a). There 
may be other sufficient grounds on which it is proper 
to allow thsplaintif to withdraw his suit. Naran- 
das-Raghunathdas v. Shantilal-Bhalibhat (2), .approv- 
ad, Punjushet v. Motiram Budhu (3), dissented from, 
Kharda Co. Ltd. v. Durgacharan Chandra (1). 
referred to. 


C. R. App. against an order of the Joint 
Sub-Judge, Ahmedabad. 

Messrs. G. N. Thakor the S. T. Desai 
and I. B. Desai, for the Applicants. 

Messrs. H. C. Coyajee and V. N. 
Chhatrapati, for the Opponents. 


Order.—Thisis an application in re- 
vision in which I am asked to interfere 
with an order made by the Joint Sub- 
ordinate Judge of Ahmedabad in which 
he gave leave to the plaintiffs to with- 
draw the suit and to bring a fresh suit. 
The material facts are that the suit is 
brought by the plaintiffs as reversioners 
against the defendant as the widow ofa 
deceased Hindu, and they ask fora de- 
claration that the defendant had no right 
to alienate the property of her husband 
after her husband's death, and that the 
alienations which have been made are 
not binding on the plaintiffs as rever- 
sioners. On October 18, 1932, the plaintiff 
made an application for Jeave to amend 
the plaint by joining certain alienees 
from the widow, and that application was 
refused. Then on December 21, 1932, the 
plaintiffs made an application to the lower 
Court for leave to withdraw the present 
suit with liberty to file a fresh suit. The 
reasons put forward were that they desired 
to make the alienees from the widow 
parties to that fresh suit, so that in sub- 
stance they really wanted to bring a fresh 
suit in order to get over the difficulty 
that they had not heen allowed to amend 
their existing suit by joining fresh parties, 
and the learned Judge made the order 
asked for. The firat point taken is that 
the learnel Judge's order is without 
jurisdiction, as the case did nob fall within 
O. XXIL r. 1, sub-r. (2). That sub-r. 
provides that where the Courtis satisfied 
(a) that a suit mnst fail by reason of 
some formal defect, or (6) that there are 
other sufficient grounds for allowing the 
plaintif to institute a fresh suit for the 
subject matter of a suit or part of a claim, 
it may granb the necessary permission 
It is argued by Mr. Thakor that sub-e]’ 
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(b) of that rule must be costrued ejusdem 
generis with sub-cl. (a), and for that he 
has cited a considerable amount of 
authority. The suggestion appears to have 
originated in a judgment of Mukerjee, J., in 
Kharda Co. Ltd. v. Durgacharan Chandra, 
5 Ind. Cas. 187 (1) where he says the inten- 
tion plainly is ihat the ground indicated in 
cl. (b) must be of the same nature as 
the ground specified in cl. (a). There 
have been a good many decisions, and one 
of this Court to which I will refer pre- 
sently, in which that view has been 
adopted. 

To my mind the language of the rule js 
quite plain, and there is no scope for the 
introduction of the ejusdem generis rule. 
The Court must be satisfied either that 
the suit must fail by reason of some 
formal defect or that there are other 
sufficient grounds for allowing the order 
asked for. If the sufficient grounds, 
within cl. (b) are to be analogous to the 
grounds specified incl. (a), it would seem 
that cl. (b) must be confined to cases in 
which the Court thinks that the suit must 
fail, and on that reading, cl. (a) would 
deal with suits which fail for some formal 
defect, and cl. (6) with suits which must 
fail for some defect which is not formal, 
but is of a similar nature. It seems to 
me that to read the clause in that way 
is to ignore the plain language in which 
it is expressed. I have no doubt whatever 
that cl. (b) is not limited to cases in 
which the Oourt thinks that the suit 
must necessarily fail. There may be other 
sufficient grounds on whichit is proper to 
allow the plaintiff to withdraw his suit. No 
doubt the two clauses must be read to- 
gether, and one has in cl. (a) an illustra- 
‘tion of the sort of reason which the 
legislature thought would be sufficient, 
and in that way cl. (a) may, to some 
extent, limit the generality of the words 
in cl. (b), but I am not prepared to go 
further than that in limiting the very 
wide discretion which is conferred by 
sub-cl. (b). I observe that the view I 
take of the rule was also taken by Marten, 
J. ashe then was in the case of Narandas 
Raghunathdas v. Shantilal Bholabhai, (2). 
But Mr. Thakor has pressed upon me the 
decision of a Division Bench of this Court 
in Punjashet,v. Motiram Budhu, (3). The 
facts of that case are quite different from 

(1) 5 Ind. Oas. 187; 11 O L J 45, 

(2; 58 Ind. Oas, 1004; 45 B 377 at p. 385; 22 Bom 
L R 1012. 

(3) 94 Ind. Cas. 777; 50 B 192; 28 Bom, L R 440; 
A I R1926 Bom. 315.4 
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the facts of the present case, and the only 
question is whether I am bound by the 
reasoning in that case. Undoubtedly, Sir: 
Norman Macleod, who delivered the judg- 
ment of the Court, did hold that the ‘other 
sufficient grounds’ referred to incl. (b) of 
sub-r.2 ofr, 1 of XXIH ought to be read 
with a restrictive meaning so tbat such 
ground must be of the same nature as . 
the grounds specified in cl. (a, that is to 
say, it must be of lhe same nature as a 
formal defect. 

I think the learned Chief Justice had 
not observed that cl. (a) does not say 
that the Court may give the leave where 
there is some formal defect in the suit. 
Olause (a) says the Court must be satisfied 
that a suit must fail by reason of some 
formal defect, and cl. (b) omits any reference 
to a failure of the suit. It is to be noted 
also that that case is largely based 
on the case of Kali Prasanna v. Pancha- 
nan Nandi, (4) which has in fact been 
later case of Hriday 
Nath v. Ram Chandra, (5) although | 
agree with Mr. Thakor that the latter case 
did not overrule the earlier one in respect 
of its construction of this particular rule. 
It is also to be observed that the views 
of Marten, J., to which I have referred, 
were not cited in Punjashet v. Motiram 
Budhu, (3). In my opinion the legislature 
having conferred upon the Court in clear 
language a discretion under O. XXIIT, 
r. 1, Iam not bound by the reasoning'ion 
which an other decision is based which 
seeks to take away from the Court-the:. 
discretion which the legislature has given. . 
I am of opinion, therefore, that the mere 
fact that the order in this case was based 
on reasons which are not analogous to 
the suit failing for some formal defect 
is no reason for setting aside the order, 

The question remains whether the reasons 
upon which the order of the learned 
Subordinate Judge was based were suffi- 
cient reasons within O. XXIII, r. 1. I have 
been referred to a good many cases in 
which this Oourt and other High Courts 
have interfered in revision where the Court 
was not satisfied that the reasons relied 
on by the lower Court for making an 
order under O. XXIII r. 1, were suff- 
cient. The Courts do not seem to have 
contented themselves with saying that if 
there were any grounds on which the rea- 


(1) 33 Ind. Oas. 670: 44 O 367; 23 OL J 
489: 290 W N 1009. 

(5) 58 Ind. Oas. 806; 48 0138; 31 O LJ 4 2:4 Q 
WN 723 (F B) 
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sons could be considered sufficient, then 
the Court would decline to interfere in 
revision, I think the Courts have gone 
further than that, and have held that 
where the reasons were Not in the opinion 
of the revising Court sufficient, the Court 
would interfere on the grounds that the 
order made by the lower Court involves 
a material irregularity within s. 115, 
Civil Procedure Code. I must confess that 
Į am rather puzzled as to the grounds 
on which the learned Subordinate Judge 
acted, because his order refusing leave to 
amend by joining alienees from the 
widow necessarily assumes that the suit 
can proceed satisfactorily without those 
parties, and the whole object of with- 
drawing the suit and bringing a fresh 
suit was to enable the plaintiffs tc introduce 
those parties. However I must, I think, 
assume that the view which prevailed at 
the date of the later order was the final 
view which the learned Judge took, and 
that he thought it desirable that the 
alienees from the widow should be before 
the Court so that they might be bound. 
If he took that view I am not prepared 
to say that he was wrong and that the 
reasons for his order were insufficient There 
is an issue as to whether a will under which 
the widow claims was forged or not. It may 
well be desirable that alienees from the 


.. widow should be before the Court so that 
wo -they may be bound by any finding upon 


“that issue. 


It seems to methat there is 


- no sufficient ground here on which I can 
“gay that the reasons which induced the 
` -learned Judge to make the order are so 


plainly sufficient that I should interfere 
in revision and set aside the order. I 
must, therefore, reject the application 
with costs, 


D, Application rejected. 





CALCUTTA HIGH COURT 
Civil Appeal No, 479 of 1933 
August 1, 1934 
MUKERJI, Aa. O. J. ano S. K. Guoss, J. 
BADRINARAYAN CHETLINGIA— 
DEORgE-HOLDER—APPELLANT 
VETSUS 
BAIDYA NATH PALanp OTHERS 
l — RESPONDENTS 
Execution—Prayer for attachment and sale of 
properties described in petition—Sale and decree 
pırily satisfied—Application to file fresh list 
granted and list filed beyond period of limitation — 
Such application, if an application in execution — 
Original application, if pending in execution—Civil 
Procedure Code (Act V of 1908),s. 48. 
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There was an application for execution filed by 
the decree-holder. In that application prayer was 
made for realizing the decree by attachment and 
sale of the judgment-debtors’ properties. Jn connec- 
tion with that application a list of properties was 
filed, and these properties having been sold,a part 
of the decree was realized and a balance of little 
over Rs. 400 remained due after such realization. 
Subsequently, the decree-holder put in a petition 
asking for time to put ina fresh list of properties 
and such time being granted a fresh list of prop- 
erties was filed. In the meantime the decree be- 
came barredin view of the provisions of s. 48, 
Civil Procedure Code : 

Held, that in nosense could the application be regard- 
ed as an application for execution, so that the fresh 
list that was submitted may be treated as having been 
supplied in connection with that application, 

Held, also all the reliefs that the decree-holder 
asked for in the application for execution were 
granted to him by the executing Court and all such 
properties as he desired to put up to sale for 
realizing his decree were sold and nothing further 
remained to be granted on the basis of that applica- 
tion, In such circumstances it would not be right 
to treat tho original application asa pending one so 
as to give the decree-holder the benefit of that apr- 
plication and allow him to regard it as pending for 
the purpose of a fresh prayer for realization of the 
balance of the decree by sale of the other proper- 
ties. Ganendra Kumar Roy v. Shayama Sunder (1), 
distinguished. 

C.°A. from the appellate order of the 
District Judge, Nadia, dated July 25, 1933. 

Dr. Sarat Chandra Basak and Mr. Bijan 
Kumar Mukerjee, for the Appellant. 

Mr. Ramendra Mohan Majumdar, for the 
Respondents. 


Judgment.—This isan appeal by a 
decree-holder who has been trying to 
execute his decree for money which he 
holds against the judgment-debtors. There 
was an application for execution filed by 
the decree-holder on December 19, 1931. 
In that application prayer was made for 
realizing the decree by attachment and 
sale ofthe judgment-debtors’ properties. 
In connection with that application a list 
of properties was filed, on February 25, 
1932, and these properties having been 
sold, a part of the decree was realized on 
June 9,1932, anda balance of little over 
Rs. 400 remained due after such realiza- 
tion. On July 33, 1932, the decree-holder 
putin a petition asking for time to put 
in a fresh listof properties and such time 
being granted, a fresh list of properties 
was filed on July 27,1932. In the mean- 
time on July 17,1932, the decree became 
barred in view ofths provisions offs. 48, 
Civil Procedure Code. The question 
which has been dealt with by the Courts 
below is whether by reason of the applica- 
tion which the decres-holder made on 
July 13, 1932, the operation of s. 48 of the 
Godo was avoided. Both the Courts below 
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have considered the lerms of the said 
application and have come to the conclusion 
that inno sense can the said application 
be regarded asan application for execu- 
tion so thatthe fresh list that was sub- 
mitted on July 27, 1932, may be treated 
as having been supplied in connection with 
that application. The said application has 
been read out to us and we think that the 
Courts below were right inthe view they 
have taken. Dr. Basak appearing on behalf 
of the decree-holder has put forward a 
further contention before us. That con- 
tention is based on the original applica- 
tion for execution filed on December 19, 
1931. His contention is that that applica- 
tion should be regarded as an application 
which was pending on the date on which 
the fresh list was supplied. His argument 
is that inasmuch as in the said application 
there was a prayer for realization of the 
entire decree by the sale of the judgment- 
debtor's properties and in connection with 
that application a list of properties was 
supplied on February 25, 1932, it should 
be held that it was open to the decree- 
holder to furnish a fresh list of properties 
to be sold and that, therefore, the said 
fresh list when it was supplied should be 
regarded as having been filed in connec- 
tion witha pending application for exe- 
cution. We are of opinion that this 
contention should not be upheld. Our 
attention has been drawn to a decision of 
this Court in Ganendra Kumar Roy v. 
Shayama Sunder (1), and it has been 
argued that the said decisiun supports the 
contention which has thus been put forward. 
One’ point of distinction between that case 
and the present one, apart from any other 
consideration, isthat in that case an ap- 
plication for execution was made by the 
decree-holder in accordance with law, and 
on. the objection of the judgment-debtor 
if was discovered that the properties 
specified in the list of properties to be 
sold were properties which could not be 
sold for the realization of the decree and 
upon that the decree-holder furnished a 
supplementary list with a prayer that it 
should be taken as part .of the original 
application. ; 

In the present case all the reliefs that 
the decree-holder asked for in the appli- 
cation of December 19, 1931, were granted 
tohim by the executing Court and all 
such properties ashe desired to pubup 
to sale for realizing his decree were sold 


(1) 44 Ind. Cas, 553; ATR 1918 Cal. 73;270 L 
98; 22 OW N 540. 
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and nothing further remained to be 
granted on the basis of that application. 
In such circumstances we think it would 
not be right to treat the original applica- 
tion asapending one so as to give the 
decree-holder the benefit of that application 
and allow himto regard it as pending for 
the purpose of afresh prayer for realization 
of the balance ofthe decree by [sale of the 
other properties. Wethink the present 
application in connection with which this 
appeal has been preferred is barred by the 
provisions of s, 48 of the Code. The appeal 
is dismissed. Costs of the minor respon- 
dents represented hy the Deputy Registrar 
of this Court having been already paid, 
there will be no further order for costs. 
D. Appeal dismissed. 





BOMBAY HIGH COURT 
Criminal] Reference No. 92 of 1934 
September 14, 1934. 
MURPHY AND BEN, JJ. 
EMP EROR— PROSECUTOR 
VETSUS 
SULEMAN ABBA—COoMPLAINANT 
‘Bombay Tolls on Roads and Bridges Act (III of 
1875), s 11—Penal Code (Act XLV of 1860), ss. 21, 
186--Toll contractor and his servant employed under 
s. )1, if public servants—Accused motor driver 
evading toll on six days by taking side track— 
Non-stopping at toll bar though signalled by contractor 
—Obstruction of public servant in discharge of his 
duty, if committed—One trial for all six evasions 
and one sentence—Whether legal—Criminal Procedure 
Code (Act V of 1398), s. 234. 

The toll contractor and his servants employed 
under s. 11, Bombay Tollson Roads and _  Bridges* 
Act are public servants within the meaning of s, 21, 
Penal Code. 

Where a licensed driver ofa bus drove his motor 
bus through a checking toll bar on six days without 
stopping topay toll, although the toll Collector 
signalled to him to dogo ; 

Held, that he prevented the toll contractor or his 
servant from collecting the dues under the provi- 
sions of the Tolls on Roads and Bridges Act, and 
thus obstructed him in the discharge of his 


duty: 

Held, also that as each evasion of the toll was a 
separate act, but he was tried at one trial for all 
the six ovasions and one sentence of fine was imposed 
on him, the conviction was bad being in contraven- 
tion of 5.231, Criminal Procedure Code, | 

Cr. Ref. from an order of the Sessions 
Judge, Kaira. 

Mr. P. B. Sningne, for the Orown. 

Judgment.—This is a reference from the 
Sessions Judge of Kaira, who has sub- 
mitted the case to this Court on the ground 
that failure of justice has been occasioned 
by the accused having been tried for 
more than three offences of the same kind 
committed within the space of 12 months. 
he also holds that the case involves im, 
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portant points of law which require to be 
decided by this Court. The applicant in 
this case has been convicted under s. 186, 
Indian Penal Code, by the Magistrate, First 
Class, Kaira, in that between July 3 and 
8, 1933, both days inclusive, he drove his 
motor bus through the Vasana checking 
toll bar at Vasana without stopping. He 
avoided the main toll bar on the above- 
mentioned dates by taking the ‘Nal road’ 
and driving through the Vasana checking 
bar without stopping to pay the toll, 
although the toll collector signalled to him 
to do so, The applicant is a licensed driver 
who runs a motor bus between Ahmedabad 
and Radu. The three points raised by the 
learned Sessions Judge are: (1) whether 
the toll contractor was a public servant 
within the meaning of s. 186; (2) whether 
the applicant voluntarily obstructed the 
toll collector in the discharge of his duties; 
and (3) whether there was a misjoinder of 
six distinct acts committed by the appli- 
cant onsix different dates. With regard 
to the first point, under s. 11 of the Tolls 
on Roads and Bridges Act(Bombay Act III 
of 1875), 

“every person employed by the lessee as his agent 
for collecting the tollsshall be deemed to be persons 
appointed to collect tolls under the Act.” 

The definition of ‘public servant’ under 
s. 21, Indian Penal Code, includes, under 
cl. (10), of the definition. 

“every officer, whose duty if is, as such officer, to 
levy any rate or tax for any secular common purpose 
of any village, town or district,” 

We hold that reading these two sections 
together, the toll contractor as well as his 
servant must be held to be public servants 
as defined in the Indian Penal Code. On 
the second point the learned Government 
Pleader, who has been instructed to appear, 
has found no reported case analogous to 
the present one, but there is an English 
case, Betis v. Stevens (1), in which on a 
certain occasion certain Police constables 
were on duty observing and timing the 
speed of motor cars driven along acertain 
road with a view to the prosecution of the 
drivers of such cars as should be travel- 
ling at an illegal speed. The accused 
warned the drivers of cars which were 
approaching the measured distance in the 
presence of the constables and the purpose 
for which they were there. As a result, the 
drivers slackened their speed and pro- 
ceeded over the measured distance at a 
lawful speed. It was held that the accused 
had wilfully obstructed the constables in 


(O) 919) 1KB1;79 LI KB 17; 2TLRS 
7LGR 1052, 739 P 486; 101 L T 564, 
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the execution of their duty within the 
meaning of Crimes Amendment Act; the 
gist of the offence lay in the intention 
of the accused, which was interference 
with or prevention of the Policeman's 
discharge of duty. In our opinion the 
same line of reasoning would apply to the 
facts of this case, and such conduct as the 
trial Court has found him guilty of would 
mean that he prevented the toll contractor 
or his servant from collecting the dues 
under the provisions of the Tolls on Roads 
and Bridges Act, and thus obstructed him 
in the discharge of his duty. 

As regards the third point, the complaint 
mentions that offences were committed by 
tte accused on six different dates, viz., 
from July 3 to 8, 1933, amounting in ail 
to six offences and the accused has been 
convicted by the learned Magistrate under 
s. 186, Indian Penal Code, only one sentence 
of a fine of Rs. 50 having been imposed on 
him. We do not, however, find any where 
in the judgment of the learned Magistrate 
any mention of the number of cffences 
with which the accused was charged or of 
which he had been convicted. There is 
no doubt that each evasion of the toll was 
a separate act, and as the complaint men- 
tions six offences, the accused was pre- 
sumably tried for all those six offences. 
The conviction also must accordingly be 
held to be in respect of those offences, no 
particular offences being clearly specified 
by the Magistrate. In this view of the 
matter we are obliged to hold that the 
conviction was bad as contravening the 
provisions of s. 231, Criminal Procedure 
Code. This irregularity cannot be re- 
garded asone not material and not having 
prejudiced the accused at the trial. We 
therefore set aside the conviction and the 
sentence and order a re-trial of the accused, 
as it seems to us that a prima facie case 
has been made out against the accused. 

N. Re-trial ordered. 





RANGOON HIGH COURT 
First Civil Appeal No. 59 of 1934 
Avgust 29, 1934 
Mya Bu AND BAGULEY, JJ. 
KYA HLA PRU—APPELLANT 
VETSUS 
MA PAN. MRA PRU AND OTUIERS— 
RESPONDENTS 
Registration Act (XVI cf 1908), s. 17 (23 (vD— 
Arbitrators appointed by Court—-Award~-Registration 
of, if compulsory —CGivil Procedure Code (Act V of 
1908), Seh. II, para. 14 (c)—--Question of succession 
of orasa sons— Wrong decision by arbitrators—Award, 
if illegal, 
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An award made by arbitrators appointed by the 
Court witha view tohaving its terms incorporated 
in a decreeof the Court-ig not an award which can 
be compulsorily registrable. 

A wrong decision of arbitrators on a question of 
succession of orasa sons, doesnot come within the 
meaning of Sch. l, para. 14 (e), Civil Procedure Code, 
as the lawon the question is not so obvious. 
Champsey Bhara & Co, v. Jivraj Ballo Spinning and 
Weaving Co., Lid. (1) and M, Venkataswami v, M. 
Suranna (2), referred to. 

. ©. A. against the decree of the 
vi Court, Akyab, dated December 30, 
1933. 

Mr. Sein Tun Aung, for the Appellant. 

Mr. Hla Tun Pru, for the Respondents. 

Baguley, J—This appeal arises out of 
a suit whichin the end took the form of an 
administration suit. It was referred to 
arbitrators. They made an award which 
was confirmed by the Court and incorporat- 
ed in the decree. Against the decree so 
passed the present appeal has been filed, 
. The first ground of appeal argued was 
that the award was invalid because it was 
not registered. It was argued that in view 
of the fact that the word “award” has been 
struck out from s. 17 (2) (vi), Registration 
Act, it is now necessary for any award 
which deals with immovable property to be 
registered. 

This argument is quite unsound. When 
a matter relating to the partition of im- 
movable property has been referred by a 
Court to arbitrators and those arbitrators 
make what is called an award, this award 
in itself does not purport or operate to 
create, declare, assign, limit or extinguish 
any right, title or interest to or in immov- 
able property. An award of this nature 
purports to be a recommendation to the 
Court and ithas no validity and in no way 
affects immovable property until and 
unless it is incorporated in the decree of 
the Court or is made a part of the decree of 
the Court. Had the reference to arbitra- 
tion been a private one, outside the Court, 
then the reference to arbitration together 
with the award of the arbitrators would 
constituie a pair of documents which 
would in themselves purport to effect the 
partition and an award of this nature 
would no doubt be of no effect unless 
registered, but an award made by arbi- 
trators appointed by the Court with a 
view to having its terms incorporated in 
a decree of the Court is not an award 
which can be compulsorily registrable. 

The only other point argued was that the 
award was bad because it was illegal upon 
the faceof it. The dispute dealt with the 
estate of one San Hla 


KYA HLA PRU V. MA PAN PRU 


Baw who in all, so- 
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far as the record goes, had thrée wives.and 
a family by each. Whether the wives were 
simultaneous or successive, is not a matter 
of great importance. The appellant was 
the eldest son of the second marriage. 
He was not San Hla Baw’s eldest child 
because he had hadason by his first wife. 
The award of the arbitrators dealing with 
the question of the appellant's share says 
in the fifth paragraph : D 

“In view ofthe award onl and2 above, plaintiff 
No.2 Kyaw Hla Pru isnot an illegitimate child of 
U San Hla Baw by plaintiff No. 1, but he is not 
entitled to inherit asan orase son along with his 


mother plaintiff No. 1, as he is not the eldest born 
son of U San Hla Baw’'s family.” 


Itis contended that this portion of the 
award is illegal onthe face ofit because 
the first plaintiff asthe eldest son of Ma 
Hla MraU must be regarded as the orasa 
son ofthe second marriage and, therefore, 
entitled in his own right to inherit. This 
may or may not be the case, but the law 
of the succession of orasasons is not 
patent on the face ofthe record. It isa 
subject which hasto be gathered from 
Dhammathats, text Books and decisions 
of this Court and when the question arises 
of an orasa's share in the case of ason of 
a man who has several wives it is exceed- 
ingly difficult to find the correct ‘answer. 
It is contended that the law of the 
succession of orasa sons in this Province 
must be regarded as one known to all 
persons but in connection with that it 
may not be inapposite to mention that 
three days before the hearing of this 
appeal this Bench was occupied for the’ 
whole day in hearing argumentsin an: 
appeal inwhich the question of the orasa 
son where there werethree marriages was 
discussed at length and at the time this 
judgment is being dictated, the Bench has 
not yet come toa final decision. The 
appellant’s Counsel relied upon Champsey 
Bhara & Co. v. Jivraj Ballo Spinning and 
Weaving Co., Ltd., (1) but this was a case 
in which the illegality of the award was 
apparent onthe faceof it, and a matter 
more akin to the present case was discus- 
sed in M. Venkataswami v. M. Suranna (2), 
where a case was referred to arbitration in 
which the question of the right of inheri- 
tance in Hindu Law of a son who was blind 

(1) 73 Ind. Cas. 436: AIR 1923 PO 66; 501A 
324; 47 B 578; 44M L J 703; 25 Bom. L R 588; 
(1923) MW N 595; 33 M LT 419; 28 O WN 397; 


(1923) A O 480; 92 LJ P 0163; 129L T 166; 39 
TLR 253, 38 OL J 130; L R 4AP 099 


(PO). 
(2) 45 Ind. Cas. 644; A I R 1918 Mad. 296; 41 M 
1022; M L J 323; 24 ML T60;8L W 202; (1918) 
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was concerned, The rights of inheritance 
of a blind son had apparently only been 
finally decided by the Privy Council in 
the ‘year in which this appeal was 
decided and, therefore presumably siter 
the arbitrators made their award and it 
was held that even if a decision of the 
arbitrators with regard to the rights of 
inheritance ofa blind son were incorrect, 
it could not be held ipso facto (bab the 
illegality of the award was patent on the 
face of it. 

For these reasons we consider that this 
appeal must be dismissed with costs. 

Mya Bu, J.—I agree. 

D, Appeal dismissed. 


BOMBAY HIGH COURT 
Criminal Appeal No. 349 of 1934 
September 3, 1934 
MURPHY AND SEN, JJ. 
KESHAVRAO BHILAJI PATIL— 
ÅPPELLANT 


VETsSus 


EKMPEROR—Obpposite Party 

Penal Code(Act XLV of 1860), ss. 408,8467, 477-A 
—Supervisor cf Society misappropriating money— 
Getting affixed to debit entry false thumb impression 
—Forgery—Making false debit entry—Offences. 

The accused, the supervisor ofa society connected 
with the co-operative movement, misappropriated 
and converted to his own use Rs, 2, which represented 
the pay ofa woman who swept and cleaned his 
office, and he thereby committed an offence under 
s. 498, Penal Oode. At the same time and date he 
forged or caused to beaffixed to the receipt of the 
said sweeper woman a thumb impression, which was 
not of that person and thereby committed a forgery 
punishable under s. 467, Penal Code, and finally he 
defrauded the Union by making a false debit entry 
to the effect that the woman had been paid Rs. 2 


when no such payment had been made and thereby 
aries an offence under s, 477-A, Penal 


ode: 

Held, that the necessary element of fraud implying 
wrongful gain to himself and wrongful lossto the 
society was involved in this casa as the accused did 
obtain a gain of Rs. 2%tohis family income and that 
it was in fact wrongful, for it was done in a secret 
manner, and not inthe way which the Union had 
authorised him to span i money, that isto employ an 
ordiaary sweeper to do it and technically he was 
properly convicted unders 498 and that he was 
also guilty of forgery under s. 467, as he caused to 
be affixed to the debit entry the thumb impression 
ofanother person andof falsification of accounts 
unders.477-A as he made a falsedebit entry. 
Sanjiv Ratanappa v. Emperor (1), distinguished. [p. 
061, col, 1; p. 560, col, 2.] l 


Cr. A, from an order of the Sessions 
Judge, West Khandesh. 

Messrs. G. C. O'Gorman and G. B. Chitale, 
for the Appellant. 

Mr. B. G. Rao, for the Crown, 
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Murphy, J.—The accused was convicted 
under ss. 4U8, 467 and 477-A, Indian Penal 
Code and has been sentenced for each 
offence to suffer six months’ rigorous 
imprisonment, the sentences to run con- 
currently. The facts alleged against him 
are that, he, being a supervisor of a society 
called the Shirpur Supervising Union, 
which, we understand, is connected with 
the Co-operative Movement, on Aprilli, 
193!, misappropriated and converted to 
hisown use Rs. 2, which represented the 
pay of a woman, who swept and cleaned 
his office,and that he thereby committed 
an offence under s. 408, Indian Penal Code, 
and further that at the same time and date 
he forged or cavsed to be affixed to the 
receipt of the said sweeperwoman a 
thumb impression, which is not of that 
personjf and thereby committed a forgery 
punishable under s. 457, Indian Penal 
Code and finally that he defrauded the 
Union by making a false debit entry to 
the effect that Laxmibai had been paid 
Rs.2 when no such payment had been 
made and thereby committed an offence 
under s. 477-A, Indian Penal Code, 

On the evidence, we think that the 
case for the prosecution has been made out, 
Laxmibai has been called and has sworn 
that she had not received any payment for 
doing the work in question for about 
eighteen months. An expert from the 
Thumb Impression Bureau had also been 
called, and he proved, as found by the 
learned Sessions Judge, that the thumb 
impression purporting to be that of 
Laxmibai against the debit entry of Rs. 2, 
on April 11, 1932, is not hers, but that of a 
young nephew of the accused, whose thumb 
impression has been taken and identified 
as similar in twelve different points to the 
one on the register in question. The 
accused's explanation of this thumb impres- 
sion is that it was caused to be affixed by 
his nephew at the instance of a person 
called Shivram. Shivram is a witness in 
the case, and has been cross-examined and 
he denied making the boy put his thumb 
impression on the register. Thereis thus 
no doubt that the entry of Rs. 2 purporting 
to have been paid to Laxmibal is a false one. 
It is in the appellants hand-writing and 
the certificate that the thumb impression 
below is that of Laxmibai is also admittedly 
in the accused's hand-writing. The appel- 
lant also made a statement when the auditor 
Mr. Bhir first came to examine his accounts, 
In this statement which amounts to a confes- 
sion the accused said: ; 
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“Two Tupees have been debited every month from 
the Union for the maidservant Laxmibai, widow of 
Maharu for cleaning and applying cowdung to the 
office. She has actually been paid at this rate for 
some days, Afterwards as she had more work she 
ceased to come for cleaning and applying cow-dung. 
While in employment we used to give her one 
lugade at the time of Divali. She was not paid 
for her work from January 1932 to May. Her pay 
for two to four months even before January 1932 
has not yet been paid. Therein Rs.2 have been 
debited to I axmibai's name on each of the four 
dates, viz., February 1, 14932, and so on, the total 
being Rs. 8 and receipts have been obtained in 
their respect. In the column of receipts I myself 
have wriiten the words ‘Laxmibai bhratar Maharu’s 
thumb mark,’ These four thumb marks are not 
of that woman but of one of my brothers two sons. 
In order that there should be no audit objection 
regarding thumb impressions, I took the thumb marks 
of the abovementioned boy.” 

It was suggested atthe trial that this 
statement was inadmissible under s. 24, 
Evidence Act, on the ground that it had 
been obtained by a person in authority, that 
is, the auditor Mr. Bhir, by means of a 
threat or promise. But Mr. Bhir, who was 
closely examined on the point, has denied 
anything of the kind, and the learned 
Sessions Judge has believed him and has 
admitted the document in evidence. We 
think that he was rightin so doing. The 
facts therefore are that the accused did not 
pay the amount of Rs. 2 to Laxmihbai, that 
he nevertheless debited the society, which 
employed him, with the amount, and that 
the accused made what was clearly a false 
entry inthat it did not bear the thumb 
impression of Laxmibai which it purported 
to do, and which is certified to be hers by 
the accused's own hand-writing, and so 
made a false document. Mr. O'Gorman has 
argued on behalf of ihe appellant that, 
admitting all these facis, nevertheless, no 
offence has been committed. His argument 
ig based on the fact that according to him 
there has been neither wrongful gainto the 
appellant, nor wrongful loss to any other 
person, and he relics on Sanjiv Ratanappa 
vy. Emperor (1) where the question of 
wrongful loss and wrongful gain in connec- 
tion with forgery is discussed by Baker, J. 
That case, however, was concerned with a 
forged Police diary which did not involve 
any question of money, forgery having been 
committed by the Sub-Inspector of Police 
to conceal certain irregularities in his 
investigation. Another case referred to was 
Emperor v. Kashinath Ramchandra Davar, 
[Criminal Appeal No. 525 of 1930 decided on 
January 7, 1931, by Beaumont, O. J. and 


(1) 142 Ind. Cas. 386; A 1 R 1932 Bom. 545; (1932) 
Or. Oas. 777; 56 B 488; 34 Bom. L R 1080; Ind. Rul, 
(1933) Bom, 237; 34 Or, L J 357. 


KESHAVRAO V. EMPHROR 


bod 10 
Murphy, J.J), which is not published, but 
to which I was a party. The matter involv- 
ed there was an alteration in order to 
conceala breach of a departmental rule 
which prevented the village accountant 
from keeping more than Rs. 90 in his 
own charge for more than five days. He 
credited two or three small sums later than 
the dateon which they had been received 
and the intention there clearly was not to 
cause wrongful loss to Government since 
the amount was so small that in detaining 
the money the intention could only beto 
avoid a breach of the department rule. Mr. 
O’Gorman alsorelies on Sir James Stephen’s 
definition of ‘fraud’ in his History of the 
Criminal Law of England, Vol. 2, page 122.. 
The definition is as follows: i 
“A practically conclusive test as to the fraudulent 
character of a deception for criminal purposes is 
this; Did the author of the deceit derive any 
advantage from it which he could not baye had if 
the truth had been known. If so, it is hardly 
possible that that advantage should not have had an 


equivalent in loss, or risk of loss, to some one else; 
and if so, there was fraud.” 


The assessors have suggested that what 
the appellant really did was, after Laxmibai 
ceased to work for the society, to continue 
to debit the society with Rs. Zand to get 
the work of cleaning his office room done: 
by his own wife or other female relative, 
the reason for the deception being that he 
could not be expected to admit that his 
women-kind had performed so menial a 
task, and thatsince the work for which the 
Unicn was debited was actually donein 
this way, the Union suffered no loss, though 
the appellant might have added Rs. 2 to 
his monthly family income. Itseems tous 
that the appellant cannot evade his guilt, 
by means of this argument. It was the 
accused's own case that Laxmibai had all 
along dene the work and received payment, 
and there is nothing to show that appel- 
lant, cr his wife, or his sister-in-law, 
actually did the work. The work might 
well not have been done, except occasional- 
ly, or somebody may have been paid much 
less than the Rs, 2 debited fo the Union for 
doing it, say, twice a week, instead of every 
day. Had the accused's case been as 
suggesied by the assessors, it might have 
been possibleto holdin that way, bul in 
fact it was never his case, and it was only 
a surmise made by the assessors probable, 
perhaps, but nevertheless only a guess. 
We ihink that thereis no doubt thatthe 
accused did obtain a gain of Rs. 2to his 
family income and that it was in fact 
wrongful, for it was done in @ secret manner 
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and not inthe way which the Union had 
authorised him to spend money, that is to 
employ an ordinary sweeper todoit. We 
think that the necessary element of fraud 
implying wrongful gain to himself and 
wrongful loss to the society was involved in 
this case. We hold that technically he 
has been properly convicted under the 
sections in question. The fraud, however, 
was of a very small sum,and probably, in 
the popular conception, as evidenced by the 
opinion of the assessors here, it was not 
considered a case of fraud, since although 
the accused misappropriated the money, he 
actually got the work done in some way or 
other.. Wethink that in the circumstances 
the ‘sentence of six months’ imprisonment 
passed on the accused was unnecessarily 
harsh because he has already been made 
to pay the amount alleged to have been 
misappropriated in respect of Laxmibai’s 
wages over eighteen months, that is, Rs. 36, 
and has also been dismissed from the 
eraployment that he was in. In the 
circumstances, we think that we should 
reduce the period of imprisonment inflicted 
to that already suffered. We confirm the 
convictions but reduce the sentence to the 
period already suffered and direct that 
the accused be discharged. The bail bond 
should be cancelled. 
N. Sentence reduced. 


ed 


OUDH CHIEF COURT e 
Uriminal Revision Application No. 172 
of 1934 
January 17, 1935 
THOMAS, J. 

M. MUHAMMAD AZIZULLAH— 
ComMPLAINANT—APPLICANT 
versus 


ABDUL HALIM— Opposites PARTY 

Criminal Procedure Code (4ct V of 1893), s. 488— 
Non-payment of prompt dower by Muhammadan hus- 
band-—Whether sufficient reason to entitle wife to 
claim separate maintenance when she refuses to live 
with him—RKight conferred on wife under s. 488— 
Whether independent of personal law— Protection of 
Muhammadan Law in derogation of statutory provi- 
sions of Criminal Procedure Code—Whether can be 
claimed, 

The non-payment by the husband of prompt 
dower may bea good and sufficient reason under the 
Muhammadan Law fora married woman to with- 
hold her person from her husband, but it does not 
follow that such non-payment is a sufficient or good 
enough ground within the meaning of 8.488 of the 
Uode of Criminal Procedure, so as to empower a Court 
to pass a decree for maintenance to a Muhammadan 
wife against a husband who is willing to maintain 
her upon condition of her living with him. Section 
408 of the Code of Uriminal Procedure provides a 
statutory right and cannot be affected by personal 
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law. The right conferred upon the wife by the 
provisions of s, 498 of the Code of Oriminal Proce- 
dure, is independent of personal law, ` and to claim 
protection of the Muhammadan Law in derogation 
of the statutory provisions ofthe Oriminal Procedure 
Code, is not permissible, Non-payment of a prompt 
dower is not sufficient reason under the provisions 
of the Code of Criminal Procedure to entitle a wife 
to claim separate maintenance, when sh: refuses to 
live with her husband without any god, reason, 
In re Shekhanmian Jahangirmian (1), distinguished, 
Sadar Din v., Suban (2), referred to. 


Or. R. App. of the order of the Additional 
Sessions Judge of Lucknow, dated 
September 14, 1934. 

Messrs. Matinuddin and Harish Chandra 
for the Appellant. 

Mr. A. N. Mulla, 
Party. 


Judgment.—This is an application for 
revision against the order of the learned 
Additional Sessions Judge of Lucknow, 
dated September 14, 1934. 

The applicant is the father of Musam- 
mat Siddiqunuisa. She is admittedly a 
major and is married to Mr. Abdul Halim, 
the opposite party. The nzkahnama is on 
the record, and it appears that the parties 
were married on December 27, 192s, and a 
sum of ks. 10,000 was fixed as prompt 
dower. The opposite party does not admit 
that the dower was prompt. His case is 
that the dower was deferred and the word 
“prompt” has been fraudulently introduced 
in the document by the present applicant. 
It is admitted by the parties that the 
marriage has not been consummated. Mr. 
Abdul Halim is a pleader practising af 
Ktah, while the applicant and his daugh- 
ter Musammat Siddiqunnissa, reside at 
Lucknow. 

On October 5, 1933, the applicant 
Azizullah, father of the girl, filed anap- 
plication in the Court of the Oity Magistrate 
under s. 4:8 of the Code of Criminal 
Procedure for maintenance at Rs. 100 per 
month. The application was dismissed 
by K.B. Ahmad Husib, Honorary Magis- 
trate of the first class, Lucknow. ‘I'he 
applicant then filed an application for 
revision against the order of the learned 
Magistrate, and his application was dis- 
missed by the learned Additional Sessions 
Judge of Lucknow. He has now come up 
in revision to this Court, 

The case for the applicant is that Abdul 
Halim is possessed of means and has not 
been maintaining his wife. The reply of 
the husband is that he is prepared to 
maintain her provided she goes and stays 
with him, and that he has all along been 
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persuading the father tosend Musammat 
Siddiqunnisa. to his -house, but he has 
refused to send her without any reason. 
It is admitted before me, in fact, itis the 
case of the applicant, that Musammat 
Siddiqunnisa isnot prepared to go and 
stay witb -her husband unless her dower 
of Rs, 10,000 is paid up by the hus- 
band. `- 

The only point that has been urged 
‘before me by the learned Counsel for the 
applicant is, that Musammat Siddiquunisa 
is not bound to go to her husband under 
the Muhammadan Law, unless he pays the 
dower amount, and as he is not willing to 
do this, his wife is justified in not going 
to him, and is entitled to maintenance at 
the rate of Rs. 100 a month. The same point 
was raised before the learned Additional 
Sessions Judge who has discussed it at 
great length in his judgment, and has come 
toa findingthat the wife is not entitled 
to any maintenance and that the provisions 
of s. 488 of the Code of Criminal Procedure 
cannot be nullified in their operation by 
the personal law’. Iam in full agreement 
with the finding of the learned Additional 
Sessions Judge on this point. 

There is no direct decision of this Oourt 
orof any other High Court, at least none 
has been cited to me by the learned Coun- 
sel for the applicant. He has relied ona 
decision reported in In re Shekhanmian 
Jahangirmian (1), but this case is clearly 
distinguishable and has no application. 

The non-payment by the husband of 
prompt dower may be a good and suffi- 
cient reason under the Muhammadan Law 
fora married woman to withhold her 
person from her husband, but in my 
Opinion. it does not follow that such non- 
payment is sufficient or good enough 
ground within the meaning of s. 488 of 
the Code of Criminal Procedure as to 
empower a Court to pass a decree for 
maintenance to a Muhammadan wife 
against a husband who is willing to 
maintain her upon condition of her living 
with him. Section 488 of the Code of 
Criminal Procedure provides a statutory 
right and cannot be affected by personal 
law. The right conferred upon the wife 
by the provisions of 8.408 of theCode of 
Criminal Procedure, in my opinion, is in- 
dependent of personal law and to claim pro- 
tection of the Muhammadan Law in dero- 
gation of the statutory provisions of the 

(1) 126 Ind. Cas. 893; A I R 1930 Bom, 178: 32 


Bom. LR 582; 31 Or. LJ 1110; Ind, Rul, (193 
Bom. 461; (1930) Gr. Oas. 610. wa) 
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Criminal] Procedure Code is not permissible. 
If the contention of the Jearned Counsel 
for the applicant is accepted, the provis- 
ions of s. 488 of the Code of Criminal Pro- 
cedure would practically become a dead 
letter and also lead to great difficulties. 
For instance, an illegitimate child under 
the Muhammadan Law, cannot claim 
maintenance from his father but under 
s. 468 of the Code of Criminal Procedure 
an illegitimate child can claim mainten- 
ance from his father. The learned Coun- 
sel for the applicant has invited my 
attention to the changes made ins. 488 of 
the Code of Criminal Procedure at various 
stages. The point has been discussed 
carefully by the learned Additional 
Sessions Judge. The section as it stands 
at present, gives a wider latitude to the 
wife than the old section but it certainly 
does not mean that the personal Jaw can 
abrogate it. 

The case of Sadar Din v. Suban (2) to 
a great extent supports the view that I have 
taken in this case, In this case the wife 
had obtained an order for maintenance 
under s, 488 of the Code of Criminal Pro- 
cedure the husband applied to have that 
order set aside. On the ground that he 
wasready to maintain her if she would. 
live with him. Itfurther appears that the 
husband had brought asuit for restitution 
of conjugal rights against the wife, and 
the wife setup the plea successfully, that 
her dower was prompt and it was unpaid, 
and unless it was paid, the husband was 
not entitled to a decree for conjugal rights. 
The Magistrate, in the case under s. 488 of 
the Code of Criminal Procedure held that 
under these circumstances the husband 
was bound to pay the maintenance. In 
revision Mr, Justice Tremlett held that the 
wife 

“had not shown sufficient cause to justify her 
refusal to live with her husband, and that under 
the latter part of s. 488 of the Code, the order for 
maintenance must be set aside”. 

It is true that this isa ruling under the 
old s.488 of the Code of Criminal] Proce- 
dure, but in my opinion the remarks are 
equally applicable to the present s. 488, 
A Muhammedan wife certainly can demand 
payment of prompt dower as a condition 
precedent to her resuming conjugal 
relations with her husband, but in my 
opinion she has no right to receive main- 
tenance and refuse to live with her hus- 
band, Non-payment of a prompt dower is 
not sufficient reason under the provisions 
of the Code of Oriminal Procedure to` 

(2) 23 P R 1888 Or. 
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entitle a wifeto claim separate majinten- 

ance when she refuses to live with 

her husband without any good reason. 

|. In this case it is perfectly clear that the 
husband is willing to maintain her if she 

goes and lives with him. 

The learned Counsel for the opposite 
party has also contended that the appli- 
cant, who is the father of Wusammat 
Siddiqunnissa was not competent to file 
a complaint on her behalf without the 
permission of the Court.- He has further 
contended that the Court at Lucknow 
had no jurisdiction to maintain this ap- 
plication as his client did not reside 
in Lucknow. In view of the above finding, 
lt 1s not necessary forme to decide these 
points, 

I accordingly reject the application. 

N. Application rejecte » | 


_ OUDH CHIEF COURT 
First Civil Appeal No. 21 of 1933 
January 10, 1935 
SRIVASTAVA AND Zta-uL-Has.n, JJ, 
CHANDRA NATH —Prarntipe— 
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ports consent—Circumstances under which witnesses 
can be deemed to hweicno wn of contents of deed, 
Mere attestation of a desd does not necessarily 
import consent. But it is possible that an attesta- 
tion may take place in circumstances which would 
show that the witnesses did in fact know of the 
contents of tha document Hari ‘Kishen Bhagat v, 
Kashi Prasad Singh (1), N inda Lal Bangs Chandra 
Dhur Biswas v. Jagat Kishore Acharyya Cho-uldhuri 
(2) and Pandurang Krishnajt v. Markandeya : Tuka- 
ram (3), referred to, l 


[Held, on the fasts and evidence that the three 
brothers who attested the document were fully aware 
of its contents and that their attestation was ob- 
tained for the purpose of evidsnasing their con- 
sent to the trausaction.] [p. 566, col. LJ 


F.O. A. against the decree of the Addi- 
tional Subordinate Judge, Unao, dated 
January 11, 1933. 


Mr. L. S. Misra, for the Appellant. 
Messrs. H. Husain and P.N. Chaudhri, 
for the Respondent. 


Judgment.—This is an appeal against 
the decree, dated January 14, 1933, of the 





APPELLANT oe < 
versus learned Additional Subordinate Judge 
DASRATH AND oraprs—Derenpants— of Unao. The relationskip of the parties 
RESPONDENTS. willappear from the fullowing pedigree 
Deed—Mere attestation—Whether necessarily im- which is not in dispute: 
SUBA 
| | ae 
Makhan Mansukh | Ramdeen Mana Bulagi 
. 4 _ | died issueless. | 
Sarju Prasad Tika Ram Bhukhan 
Shankar, defendant No, 5 | | | 
| Behari Ram Lal. 
| defendant No, 4 
| | 
Kishun Sheonath 
a a MANG ata 
| | 
Jagannath Jugul Kishore MA Lal Thakur Prasad, 
l defendant No. 3. 
Sri Ram, defend- 
ant No. 6. i 
| ya 4 
Sheo Balak defend- Gan 
ant No. 2. defendant No, | 
i i 
Bhagwan Din Leuc= 


Musammat Rakha, 


Musammat Janki; 


| 
Gaya Din (died issuelesss in the 
lifetime of Lau) i 
—Musammat Menda widow 
daughter of Lau,- 
-=Ohandarnath, 
gplaintiff. 
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Lau purchased a2 annas & pies share 
in village -Majkuria on July 15, 1576. He 
died on November 12, 1879, and mutation 
in respect. of the aforesaid share was made 
in favour.of his widow Musammat Janki 
on February 2, 1880. In 188] certain other 
zamindari properties were purchased under 
three sale deeds, Exs. 1, 2 and 3, which were 
executed inthe name of Musammat Janki. 
On February .20, 1904, Bhagwan Din, 
brother >of Lau, execvted a will Ex. A-1 
which contains recitals to the effect that he 
and his brother Lau were members of a 
joint Hindu femily, that their entire 
property , movable and immovable was 
aleo joint, that he on the death of his 
brother became entitled to the entire 
property by right of survivorship tut 
allowed the name of Musammat Janki to 
be entered in place of Lau for her con- 
solation. lt is further stated therein 
that he was the real purchaser of the 
property acquired under Exe. 1, 2 and 3 
and had got the name of Musammat Janki 
entered therein fictitiously. The will pro- 
vided that after his deathhis wife Musam- 
mat Rakha Musammat Janki, widow of 
Lau, and Musammat Menda, daughter- 
in-law of Lau, were io remain in joint 
possession of all the property during their 
lifetime without any power of alienation 
with a right of survivorship inter se, and 
that onthe death ofthe last survivor of 
the three widows, bis cousin's sons Jagan- 
nath, Roshan Lal and Jugul Kishore shall 
be the absolute owners in equal shares of 
the entire properiy. Bhagwan Din died 
soon afier the making of this will, and 
mutation in 1espect of the property, which 
stood recoided in his name, was effected in 
favour of the three ladies above-mentioned 
on the basis of the will Ex. A-1 in October 
1$04. Musammat Rakha, widow of Bhag- 
wan Din died shortly after this. About 
the same time some disputes arose bet- 
ween the two surviving widows Musammat 
Janki and Musammat Menda and the 
plaintiff Chandar Nath, who is the daughters’ 
son of Lau and Musammat Janki, in respect 
of the title to the property which were 
seliled by means of two agreements both 
dated August 28, 1905, under which Musam- 
mat Janki and Musammat Menda agreed 
to give Chandar Nath generation after 
generation an annuity of Rs. 203 per 
annum making it a charge upon the 
property in their possession and Chandar 
Nath agreed to relinquish all this rights 
and interest, present and future, in the 
eaid property. Exhibit 15 is the agree- 
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ment executed by Musammat Janki and 
Musammat Menda in favour of Chandar 
Nath and Ex. A-3 in the agreement execut- 
ed by Chandar Nath in favour of the 
widows embodying the terms stated above. 
It would be worthwile to quote verbatim 
the concluding sentence of the agreement 
Ex. A-5 which is as follows: — 

“Therefore 1, the declarant do hereby relinquish 
all my rights, present or future, which |, the 
declarant, have in the assets of Lau and Bhagwan 
Din at present or those which I may have in future 
and promise and reduce to writing that in future 
I, the declarant or the heirs and representatives of 
me, the declarant shall not bring any claim or raise any 
dispute against the said ladies and after their death 
against Roshan Lal, Jagannath and Jugul Kishore 
or their representatives in Court or before the 
members of the community if may do so, it sball 
be considered null and void in the fece of this 
deed and shall not be fit to be entertained by the 
Oourt. 

Musammat Moti. Janki 
and Musammat Menda in June 1931. 
After the death of Musammat Menda 
mutation in respect of half of the entire 
property was made in favour of defendants 
Nos | and 2, the sons of Roshan Lal, and 
of the other half in favour of defendant 
No. 6, the son of Jagannath, in accordance 
with the will of Bhagwan Pin. Defend- 
ants Nos 8,4 and 5 having raised some 
dispute in respect of the aforesaid will 
it wassettled by their being given a few 
plots by defendants Nos. 1,2 and 6. The 
facts stated so far are no longer in dispute 
and were admitted before us by the 
Counsel of the parties. 

The plaintiff's case was that ever since 
the execution of the agreements, dated 
August 29,1905, he had been in receipt 
of the annuity of Rs, 263 per annum but 
that the payment of thisannuity had been 
discontinued by the defendants since the 
time when they came into possession after 
the death of Musammat Menda. He also. 
alleged that his maternal giandfather 
Lau was separate from his brother Bhag- 
wan Din at the time of his death and that 
he was the exclusive owner of the property 
possessed by him. As regards the pro- 
perties purchased in thename of Musammat 
Janki bis case was that they had been 
purchased outof theincome of the property 
inherited by her from her husband. He 
further pleaded that Gaya Din had 
survived hisfather Lau and that he was 
legally entitled to the property belonging 
to Lau or purchased by Musammat Jankı. 
He, therefore, claimed a decree for posses- 
sion of the said property against the 
defendants who were alleged to be in un- 


died in 1906 


1935 


lawful possession thereof. In the alternative 
he claimed a declaration that the defendants 
were bound to pay Rs. 263 annually to 
the plaintiff, generation after generation, 
and that the said amount was a charge 
on the family property. 

The learned trial Judge found that 
Gaya Din pre-deceased his father Lau 
and that the latter died joint in estate 
and family with Bhagwan Din. He 
further held that the agreement evidenc- 
ed by Exs.15 and A-5 were binding only 
on the widows Musammat Janki and 
Musammat Menda and could not be enforce- 
ed against the defendants. As defendants 
Nos. 2 and 6 had entered into a compro- 
mise with the plaintiff under which they 
agreed to pay to the plaintiff generation 
after generation Rs. 65-12-0 and Rs. 131-8-0 
respectively per annum making ita charge 
upon the shares of the property in their 
possession the plaintiff was given a decree 
against them in terms of the compromise. 
But as a result of the finding referred to 
above the plaintiff's claim was dismissed 
in toto against the other defendants. 

The learned Counsel for the plaintiff has 
in the first place pressed his claim for one- 
fourth of the annuity against defendant 
No. 1 on the basis of the agreements dated 
August 79, 1905. He has pointed out that 
under the compromise above-mentioned 
his claim in respect of three-fourths of the 
annuity has been accepted by defendants 
Nos. 1 and 6 who arein possession of three 
fourths ofthe property,in terms of the 
agreements Exs. 15 and A-5 and 
said that he would be content if he is 
given a decree for the remaining one-fourth 
of the annuity in terms of the aforesaid 
agreements against defendant No.1 who 
is in possession of a one-fourth share in 
the property. Incase his claim based on 
the agreements fails, he would, in the 
alternative, claim a decree for possession 
of the property on the ground of his being 
the heir-at-law of Lau. 

We areof opinion that the plaintiff's 
claim based on the agreements dated 
August 29, 1905, ought to succeed. The 
plaintiff as P. W. No. 1 stated on oath that 
on the intervention of Roshan Lal, (father 
of defendant No. 1) the widows Musammat 
Janki and Musammat Menda agreed to 
pay him and his children in perpetuity 
Rs. 263 annually. He further sated as 
follows : l 


“Roshan Lal, Jagannath and Jugal Kishore who 
were three brothers also sizned it in agreement of 
the terms regarding payment of the annuity. to me. 
This agreement was made at the desire of Roshan 
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Lal, his two brothers and widows Musammat Janki 
and Menda”. 

The defendant No. 1 did not ‘go into 
the witness-box to deny this statement. 
Nor did he adduce any rebutting evidence 
in respect of it. The sworn statement of 
the plaintiff is further supported by the 
fact that all the three brothers Roshan 
Lal, Jagannath and Jugul Kishore are 
attesting witnesses to the agreement Ex. 15. 
The registration endorsement shows that 
the executants of the deed, Musammat 
Janki and Musammat Menda, were iden- 
tified by Roshan Lal who was also the 
mukhtar of the ladies. The registration 
endorsement also contains a statement to 
the effect that the contents of the deed 
were read over and explained to the ladies. 
The endorsement at the back of the stamp 
paper on which the agreement Ex. 15 
was engrossed also shows that it was 
purchased by Roshan Lal on behalf of 
the two ladies for execution of a deed of 
maintenance. The concluding sentence of 
Ex. A-5 which we have already quoted 
shows that the plaintiff bound himself to 
raise no claim or dispute not only against 
the two ladies but also against Roshan 
Lal, Jagannath and Jugul Kishore or 
their representatives. Taking all these 
circumstances into consideration, we have 
no hesitation in accepting the sworn 
testimony of the plaintiff that the agreement 
was brought about on the intervention of 
Roshan Lal and at the desire of Roshan 
Lal and his two brothers. We have no 
doubt that all three brothers consented to 
the agreement for payment of the annuity 
to the plaintiff generation after generation 
and atteated Ex. 15 in token of their con- 
gent tothe agreement. We agree with the 
learned Counsel for the respondents that 
mere attestation of a deed does not necessrily 
import consent. Hari Kishen Bhagat v. 
Kashi Prasad Singh (1), Nanda Lal Banga 
Chandra Dhur Biswas v. Jagat Kishore 
Acharyya Chowdhuri (2) and Pandurang 
Krishnaji v. Markandeya Tukaram 
But it is recognised by their Lordships in 
these cases that it is possible that an 

(i) 27 Iad. Oas. 674; 42 IA 64,17 MLT 115; 
19 O WN 370; 16 A LJ 223; 2 W 2t9;21 O L 
J 925. 98 MLS 555: 17 Bom. L R 426; (1915) M 
W N3511; 42 0 878 'P QO). 

(2:38 Ind Cas 420; 43I A 249; 20 MUL T 335; 
31 M L J 533; (1116)2 M WN 335: 4 LW 433; 
IB Bom. LR 863; WA L J113: 240 L J 497; l 
P LW t; 44 O 186; 19 Bur LT 177 (P O). 

13:65 Ind Gas. 954; 491 A 16; 26 O WN 20i; 
3U P L RCP 0) 85; 0A LJ 3)5:42 M L J 436; 
SL W 486: 30 ML T 29; 35 O L J 409; 24 


Bom L R357; 8N LRI ALR 1922? 020; 4) ) 
334 (P 0). 
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attestation may take place in circumstances 
which would show that the witness did in 
fact know of the contents of the document. 
We think that tne present case is one of 
this class. The unrebutted testimony of 
the plaintiff coupled with the other cir- 
cumstances to which reference has been 
made above unmistakeably lead to the 
inference that Roshan Lal and his brothers 
were fully aware of the contents of the 
dccument and that attestation of all the 
three brothers was obtained for the pur- 
pose of its evidencing their consent tothe 
transaction. We regret that the learned 
Additional Subordinate Judge has en- 
tirely ignored this aspect of the case, and 
has made no reference toit in his judgment. 
Asa result of our finding it follows that 
the defendant No.1 who has succeeded to 
the property in the right of his father 
Roshan Lal is estopped from questioning 
the agreements dated Angust 29, 1905. We 
are therefore of opinion that he is bound 
by the agreement for payment of the 
annuity contained in Ex.15. In view of 
this conclusion reached by us, it is not 
necessary to deal with the plaintifi’s 
alternative plea based on his alleged title 
as an heir tu Lau. 

The result. therefore, is that we allow the 
appeal with proportionate costs against 
defendant No. 1 and decree the plaintiff's 
claim for a declaration to the effect that 
defendant No. lis bound to pay Rs. 65-12-0 
annually to the plaintiff generation after 
generation and that the said amount 
shall remain a charge on the one-fourth 
share of the property which the defendant 
No. 1 has got after the death of Musammat 
Menda, in terms of the agreement con- 
tained in Ex. 15, dated August 29, 1905. 
We make no order as to the costs of the 
defendants respondents. 

N. ; Appeal allowed. 

BOMBAY HIGH COURT 
Second Oivil Appeal No. 869 of 1933 
August 8, 1934 
Divatia, J. 
GOPIK ABAI MAHADEV BAVDEKAR— 
APPELLANT 


VETSUS 
CHAPSI PURSHOTTAM LAHANA 
AND OTHERS— RESPONDENTS 

Provincial Insolvency Act (V of 3920), ss. 4, 75, 
24, 9— Question whether creditor has existing debt 
~-Second appeal—Determination of question by regular 
suit—Diseretion of Court to refer—‘Of any nature 
whatsoever’ in s. 4, significance of. 

The question whether a creditor has a subsist- 
ing claim against the debtor by reason of a dis- 
charge receipt, which is impeached on the ground 
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of fraud and misrepresentation, does not fall 
within the purview of s 4 of the Provincial 
Insolvency Act, and a second appeal does not lie from 
an appellate order passed by a District Judge on 
such a question. 

Where a creditor presents an. application, and 
the debtor challenges the creditor’s right to apply 
the Insolvency Court under s. 24, Provincial 
Insolvency Act, will ask for proof from the creditor 
as to his right to apply and is entitled to go into 
that question. But it does not follow therefrom 
that the Insolvency Court must decide every ques- 
tion connected with it or which may incidentally 
arise from it, and cannot refer the parties to a 
regular suit in any case if it is of opinion that a 
complicated question of fact or law arises therein. 
Hukam Chand v. Ganga Ram (1), Nur Mohammad 
v. Lalchand (2) and A. K. R.M.C. T. Chetty Firm 
v Maung Aung Bwin (3), followed. 

The exercise by Insolvency Court of its power to 
refer a question for decision in a regular suit, under 
ss. 9 and 24 of the Provincial Insolvency Act, is 
discretionary. 

The expression ‘of any nature whatsoever in s. 4 
of the Act has to be read ejusdem generis with the 
first expression, 4. e. questions of title or priority, 
and such questions of title or priority can arise only 
after the adjudication is made, , 

S. O. A. from the decision of the District 
Judge, Thana, in Appeal No. 147 of 1933. 

Mr. A. G. Desai, for the Appellant. 

Messrs. D. N. Bahadurji and K.N. 


Dharap, for the Respondents. 


Judgment.—This appeal arises under 
the Provincial Insolvency Act, and has 
been preferred by the original petitioner 
Gopikabui, who has applied to the In- 
solvency Court that the five opponents 
should be adjudicated insolvents. Her 
case was that the opponents had passed 
in her favour a promissory note for 
Rs. 45,C00, that Rs. 10,000 were paid to 
her in part payment thereof and that 
the balance is still due by the opponents 
to her. The opponents contended, among 
other things, that the petitioner had no 
right to bring this application because 
under s. 9, sub-s. (1), cl. (a), Provincial 
Insolvency Act, it was provided that a 
creditor shall not be entitled to present 
an insolvency petition against a debtor 
unless the debt owiug by the debtor to 
the creditor amounted to Rs. 500, and 
their contention was that the alleged 
debt of Rs. 35,000 has been discharged 
by an agreement between the parties and 
the petitioner has passed a receipt to 
them in full satisfaction of - that debt, 
with the result that the opponents are 
not indebted to the petitioner for any 
sum on the date of the petition, and that 
therefore, she has no right to present this 
petition. Before any evidence could be 
led in this petition, the question as to 
whether this receipt was impeachable in 


1935 


the insolvency proceedings was decided 
by the trial Court at the request of the 
parties, and it framed an issue as follows: 

“Whether the receiptcan be impeached in this 


proceeding on the ground of fraud, etc., alleged by 
the petitioner ?” 


That issue became relevant because in 
reply to the opponents’ contention the 
petitioner alleged that although the receipt 
had been passed by her, it was the result 
of fraud and _ misrepresentation, etc., 
practised upon her and that she was 
entitled to prove that in the insolvency 
proceedings, and claimed that she was a 
creditor on that date. The trial Court was 
of opinion that under s. Q9ofthe Acta 
creditor was entitled to prove that he was 
a subsisting creditor on that date, and 
that under s. 24 of the Act the Court was 
to be. satisfied that the creditor was 
entitled to present the petition. It also 
relied upon certain decisions of the Lahore 
and Rangoon High Courts for the proposi- 
tion that such a question can be decided 
by the Insolvency Court and that the 
parties should not be driven to a separate 
suit. Against this order directing that this 
question could be tried in the insolvency 
proceedings, the opponents appealed tothe 
District Court, and the learned District 
Judge framed an issue as follows: 

“Whether the receipt passed by the respondent- 
petitioner can be impeached by her in the insolvency 
proceedings ?” 

The learned Judge was of opinion that 
the receipt could not be so challenged, 
and his principal reason was that the 
receipt embodied an agreement between 
the parties tothe effect that there was a 
complete discharge of the debt owed by 
the opponents to the petitioner, that the 
agreement embodied in the receipt was 
alleged to be the result of fraud and 
coercion on the part of the opponents, 
and on that ground that receipt was at 
the most voidable by her, but so long as 
she had not elected to avoid that agree- 
ment, it stood and was binding between 
the parties, and the only way it could be 
avoided was by a regular suit, and the 
Insolvency Court was not bound to go into 
that question, but that unders. 4, Provincial 
Insolvency Act, the parties may be 
referred to a separate suit for that 
purpose. The learned District Judge, there- 
fore, set aside the order of the Court of 
first instance and allowed the appeal. 

Against this decision ‘of the learned 
District Judge, the petitioner has pre- 
ferred this second appeal. At the hear- 
ing a preliminary objection is taken by 
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the learned Counsel on behalf of the 
respondents that this second appeal is 
not maintainable under s. 75, Provincial 
Insolvency Act, that under sub-s. (1), 
prov. (2) of that section a second appeal 
would lie to the High Court from a deci- 
sion of the District Court on appeal from 
a decision of a Subordinate Court only 
in a decision arrived at under s. 4 of the 
Act, that the present question could not 
fall under that section, and there was 
no decision thereunder, with the result 
that no second appeal can lie. The 
answer given on behalf of the petitioner 
to the preliminary objection is thats. 4 
of the Act is very wide and general in 
its terms and includes all questions to 
be decided by the Insolvency Court whe- 
ther before or after adjudication. Special 
reliance is placed on the words “all 
questions whether of title or priority or 
of any nature whatscever,” and also on 
the words “which the Court may deem it 
expedient or necessary to decide for the 
purpose of doing complete justice or mak- 
ing a complete distribution of property in 
any such case” and it is contended, 
relying on these expressions, that s. 4 
covers all questions whatsoever which the 
got to decide. It 
is, therefore, necessary in the first place 
to see whether the present question is one 
which can come within the ambit of s. 4. 
Now, it is clear from what I have stated 
that the application has not proceeded 
beyond the initial stage of the petitioner's 
right to present this petition, and no order 
of adjudication has been made. Section 4 
is, no doubt, wide and general, but the 
imporlant words of the section are, 

“all questions ........ which may arise in any case 
of insolvency coming within the cognizance of the 
Court.” 

In other words, s. 4 comprises adjudi- 
eation of those questions which, to speak 
in the language of English Law, 
arise in bankruptcy and not outside 
bankruptcy. In other words, in my 
opinion, it covers questions such as 
disputes between the debtor's estate 
represented by a Receiver on the one hand 
and the claims of one or all of his creditors 
on the other or other questions of priority 
or title. There is, no doubt, difference of 
opinion among the Indian High Courts 
as to whether s. 4 is controlled by ss. 53 
and 54, Provincial Insolvency Act, under 
which certain questions as regards fraudu- 
lent alienations have to be decided by 
the insolvency Oourt itself, and whether 
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in such decisions a second appeal can 
lie to. the High Court by virtue of the 
provisions of s.4. It is not necessary to 
discuss the difference of opinion on that 
point, bat it is clear that in order that 
s. 4 may apply, it is necessary that there 
must have been a contest between the 
debtor’s estate and the general body of 
creditors, and that, I think, would be 
clear from the scheme of the section itself, 
Sub-s. (2) of that section sass: 

“Subject to the provisions of this Act and 
notwithstanding anything contained in any 
other law for the time being in force, every such 
decision (i, e., a decision under sub-s. (|) shall 
be final and binding for all purposes as between, 
on theone hand, the debtor and the debior's 
estate and,onthe other hand, all claimants 
against him or it andall persons claiming through 
or under them or any of them " 

That means that any question decided 
by the Insolvency Court between the debtor’s 
estate onthe one hand and the general 
body of claimants on the other would have 
the effect of res judicata. It has been con- 
tended that this sub-section docs not mean 
that the Insolvency Court cannot decide 
any question between the debtor on the 
one hand and the petitioning creditor on 
the otheras to his right to present the 
petition. Onthis point a special provision 
has been made inthe Act in ss. 9 and 2. 
Section 24 enacts that at the hearing of the 
petition the Court shall require proof, among 
other things, thatthe creditoror the debtor 
is entitled to present the petition. Then, 
again, s. 4 speaks of questions of title or 
priority, and although the subsequent words 
are ‘of any nature whatsoever," I think 
this expression has to be read ejusdem 
generis with the first expression, viz., 
questions of title or priority, and such 
questions of title or priority can arise only 
after the adjudication is made. In any 
case, in the present case, no question of 
title or priority isinvolved at all, the ques- 
tion being one simply as to the right of the 
‘petitioning creditor to present this petition 
and the existence of his debt. I am, there- 
fore, of opinion, that this question is not 
included under s. 4. No authority has 
been cited before me, nor dol know of any, 
tothe effect that a question of the kind 
that we have got here is one that can come 
under s, 4. That being so, the appeal as 
presented cannot lie because if is only in 
cases covered by s. 4 that a second appeal 
would lie to this Court. 

This by itself would dispose of the appeal, 
but the learned Advocate on behalf of the 
petitioner has urged that even if this ques- 
tion does not fall under s. 4, it does fall under 
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s. 24 read with s.9, and that the Insolvency 
Court is bound to go into this question, and 
the lower Court ought to have held that if 
not unders. 4 at least- under those two 
sections, the question as to the fraudu- 
lent natureof this receipt or otherwise 
should have been decided by it, and that, 
therefore, even if no second appeal lies, 
he should be allowed to convert this appeal 
into a revision petition, as it is permissible 
unders. 75 to present such a petition 
against the decisionof the Appellate Court 
on any grounds of law, and his contention 
is that 6. 24 not only makes it obligatory on 
the Court todecide the question as to the 
petitioning creditor’s right to present the 
petition, but that any question which may 
incidentally arise in the adjudication of that 
matter should also be gone into by the 
Insolvency Court, and that both the lower 
Courts had applied their mind only to the 
question of jurisdiction of the Court and, 
therefore, itis open to him to raise this 
question at this stage. 

It is truethat under s. 24 of the Act, 
the Insolvency Court has the power;to require 
proof of the creditor’s right to present the 
petition, and that may include also the 
question as to whether there is any subsist- 
ing relationship of debtor and creditor 
between the petitioning creditor and the 
opponent and that the amount of the cre- 
ditor’s claim is at least Rs. 500, and there are, 
no doubt, decisions, though unauthorized, of 
the Punjab High Court and the Rangoon 
High Court to the effect that such questions 
can be gone into by the Insolvency Court 
under s. 24: Hukam Chand v. Ganga Ram 
(1), Nur Mahommad v. Lalchand (2), and 
A.K. R.M.C,T. Chetty Firm v, Maung 
Aung Bwin (3). I agree withthe principle 
of these decisions tothe extent that ordinari- 
ly where a creditor presents an application, 
and the debtor challenges the creditor’s 
right to apply, the Insolvency Court will 
ask for proof from the creditor as to his right 
and is entitled to go into that question. 
But to my mind it does not follow therefrom 
that the Insolvency Court must decide every 
question connected with it or which may 
incidentally arise from it,and cannot refer 
the parties toa regular suitin any case if 
it isof opinion that a complicated question 
of fact or law arises therein. 

In the special circumstances of this case, 
I think it can be distinguished from those 


' (1) 99 Ind. Cas. 666; A I R1927 Lah. 111. 
ne 90 Ind. Oas, 254; AI R 1925 Lah. 436;7 L LJ 
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cases that have been relied upon, and that 
circumstanre isthis, that here we have got 
a receipt signed by tha petitioner in which 
she has admitted that the debt is complete- 
ly discharged. Therefore, prima facie, not 
only isshe not a creditor fcr an amount 
of Rs. 500, but she is no creditor at all 
of the opponents on the date of the peti- 
tion, and if she replies in answer to the 
opponents’ objection, that the receipt 
was fraudulently obtained,it is for her to 
establish that allegation, and ifthe Insol- 
vency Courtthinks that the question is of 
such a nature as can be properly adjudicat- 
ed upon by a Civil Court in a regular suit, 
Idonot think that the discretion of the 
Insolvency Courtto refer parties toa regular 
suit is taken away by any of the provisions 
cited above. All that s. 2-1 says is that the 
Court shall require proof of the creditor's 
right. No doubt, here the Court has re- 
quired proof from the creditor, and on the 
prima facie proof that is given, the Court 
is of opinion that as long as the receipt 
stands, the petitioning creditor has no right 
toapply. Butit doesnot follow therefrom 
that the Courtis bound to consider each and 
every question that might arise at the 
instance of the petitioner and not refer the 
parties to a separate suit. 

Takings. 4 which, as I have observed, 
deals with questions of title or priority, it is 
provided in sub-s. (3) thereof that: 

“Where the Court does not deem it expedient or 
necessary to decide any question of the nature refer- 
red to in sub-s. (1), but has reason to believe that the 
debtor has a saleable interest in any property, the 
Court may without further inquiry sell such interest 


in such manner and subject to such conditions as it 
may think fit.” 


in other words, when such questions arise, 
the Court has got power to decide the ques- 
tion or not, nor is there any section in the 
Provincial Insolvency Act which states that 
the Insolvency Oourt alone must decide 
every question that arises in the proceedings 
before that Court. 


One aspect of this question was referred 
toin the arguments and that is as to whe- 
ther the decision of the Insolvency Court on 
this point, if decided, would operate as res 
judicata in a subsequent regular suit by 
any of the parties. Section 4 makes a provi- 
sion about disputes between a debtor's estate 
on the one hand, and the general body of 
claimants on the other, and states that a 
question relating to such a dispute would be 
res judicata. It is argued on behalfof the 
petitioner that a question which may arise 
even independently of s. 4, would also operate 
as res judicata not simply in the further 
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stages of the insolvency proceedings but 
also in a snbsequent regular suit. There 
is no decision of any of the High C'our's 
to that effect. But Mr. Desai has tried 
to argue by analogy relying upon the case: 
of Ramchanira Rao v. Ramchandra Rao (4), 
in which it has been held by the Privy 
Council that in a dispute asto the title of 
rival claimants tothe amount of compensa- 
tion awarded under the Land Acquisition 
Act, there is a bar of res judicata not under 
the terms of s. 11, Civil Procedure Code, 
but under the general principle of res 
judicata, and it is urged on the analogy of 
this reasoning that if any question is decid- 
ed by the Insolvency Court, then that ques- 
tion also would operate as res judicata 
even though it may be entirely discretionary 
with that Court. I do not think it is neces- 
sary to decide this particular question in 
this case. One thing is certain that there 
is no har of s. 41, Evidence Act, in this case, 
and that is clear from the ruling in In re 
An Advocate (5). But as to res judicata, 
even assuming that such a question may 
operate as res judicata, it does not follow, 
therefore that this question must be tried 
by the Insolvency Court. That Court would 
still have the power to refer the parties to 
a regular suit even though it may be that 
the question, if actually decided by it, would 
have the effect of res judicata. 

Therefore the only question is whether it 
was competent for the Insolvency Court to 
‘refer the parties to a regular suit in this 
case, and I think the Appellate Court was 
right in holding that under the special facts 
of this case the question as to whether the 
receipt was fraudulently obtained or not is 
a question which ought to be tried in a 
regular suit, and the petitioner can derive 
her right to apply if the receipt is set aside 
on the ground of fraud or coercion with the 
result that the petitioner has a subsisting 
claim against the opponents at the date of 
the petition. 


If, therefore, I had thought that such a 
question must be decided by the Insolvency 
Court itself under s. 24, I would have graat- 
ed leave to the petitioner to convert this 
appeal into a civil revision petition but 
asit is, [do not think it is necessary to do 
s9, as the decision by the [usolvency Court 


CHAPSI 


(4) 67 Ind. Oas. 408; 49 I A 129; 24 Bom. L R 
963; 30 M L T 154; 26 O W N 713; 45 M 320; 
32 U LJ 545; 16 L VW i; (1922; MWN 359; ALJ 
634; 43 M LJ 78 (P OJ 

(5) 134 Ind. Uas. 317; 54 M 601: Ind, Rul. (1931) 
Mad. 441;A I R 1931 Mad. 411; (1931) MW N 774; 
61 ML J 229; 34 L W 282 (5 B). 
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of this point under ss. 9and 24 is disere- 
tionary. 

Li It has been urged on behalf of the 
petitioner that even though she may be 
referred to a regular suit, the petition 
should be stayed till the final decision 
of the Civil Court and not dismissed. So 
far as I can see from the judgment, the 
only order made by theAppeal Court is 
that the order of the lower Court to the effect 
that the receipt can beimpeached in these 
proceedings wasset aside, and I do not 
think the question as to whether the ap- 
plicationitself should be dismissed or not 
arises in this appeal. Whether the petition 
should be kept pending till the decision of 
the Civil Court or whether the application 
should be dismissed is a matter, I think, for 
the Insolvency Court to decide, and so far 
as I can see that Court has not applied its 
mind to this aspect of the matter, and I 
am reluctant to go into this question because 
the trial Court has not gone into the merits 
of the case at all. 

The learned Counsel on behalf of the 
opponents has urged that this application 
is not bona fide, andthat even in the opi- 
nion of the learned District Judge no act 
of insolvency was alleged by the appellant. 
To that however, the answer given by the 
appellant isthat inthe petition an act of 
insolvency has been alleged in the form of 
fraudulent salesin July 1931. The question 
whether that amounts to an act of insolvency 
or not, 18 still to be gone into, and therefore. I 
leave that question open. If the trial 
Court finds from the nature of the case that 
the opponents will be prejudiced if the 
petition against them is kept hanging 
till the final decision of the Civil Court 
then the Court willbe well advised in dis. 
missing the petition. If however it finds 
that the petitioner has got some prima facie 
case acainst the opponents, then it may 
pass any orderit likes as to whether the 
petition is to be stayed or not. The result 
is thatthe appeal fails and is dismissed 
with costs. 

D. Appeal dismissed. 
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ousted—Suit in ejectment on basis of possessory title 
more than six months after dispossession—Maintain- 
ability—Specific Relief Act (I of 1877), s. 9. 

In order that a document be admissible under 
8. 35 of the Evidence Act, it is not necessary that 
a public servant should be compellable by legislative 
enactment to discharge the duty of | preparing or 
keeping it An abadikhasra prepared by the Amin 
when the Sub-Divisional Officer ordered a survey of 
the cultivated area of the village at the instance of 
the Nazul Officer, is admissible under s. 35, Evidence 
Act and can berelied upon. Devarapalli Ramalinga 
Reddi v. Srigiriraju Kotayya (1) and Rathanamasari 
v. Secretary of State for India in Council (2), relied 
on, 

Even independently ofs. 9 of the Specific Relief 
Act, 1877, a person who has been ousted by a 
trespasser fromthe possession of immovable property 
to which he had merely a possessory title, is not 
debarred from bringing a suit in ejectment on the 
basis of his possessory title even after the lapse of 
six months from the date of his dispossession, Ram- 
dayal v. Saraswati (3) and Ganesh v. Dasso (4), 
relied on, Ram Kumar v. Panhari Das (5), referred 
to, J. P. Wise v. Ameer-un-nissa Khatoon (6), ox- 
plained and distinguished. 


S. C. A. against an order of the Additional 
SubJudge of Lucknow, dated April 29, 1933, 
affirming the decree passed by the Munsif, 
Havali, Lucknow, dated October 23, 1932. 

Mr. Radha Krishna, forthe Appellant. 

Mr. Bhagwati Nath Srivastava, for the 
Respondent. 


Judgment.—This second appeal arises 
outof a suit brought by the plaintiff-res- 
pondent, Pragi, against the defendant ap- 
pellant, Phakkar, for possession ofa house 
standing on abadi plot No. 157 in village 
Sikandarpur Burha and for recovery of 
Rs, 20as damages. 

The plaintiff's case was that he and his 
father had been in possession of the 
house in dispute for about thirty-five 
years but that the defendant dispossessed 
him seven or eight months before the suit. 
The damages were claimed in respect of 
the demolition of a portion of the house 
by the defendant. 

The learned Munsif of Havali, Lucknow, 
in whose Oourt the suit was filed decreed 
the claim and on appeal by the defendant 
the learned Additional Subordinate Judge 
of Lucknow confirmed the trial Court’s 
decision. 

The house in question admittedly 
belonged atone time to one Ram Bakhsh 
Lodh. The respondent’s case was that 
it was purchased by his father from 
Musammat Basanti, the widow of Ram 
Baksh. The defendant, on the other hand, 
claimed to bethe grandson of one Badloo 
who was said to have been Ram Baksh’s 
brother and he, therefore, claimed the 
house as successor of Ram Baksh. It wag 
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found, however, that Ram Baksh had left a 
son named Keoli and that it was not 
proved that Badloo was the brother of 
Ram Baksh. The Courts below were there- 
fore, of opinion that neither party had 
succeeded in proving his title to the house 
but decreed the plaintif’s suit as both 
found as a fact that the plaintif and his 
father had been long in possession of it 
upto the time that they w:re dispossessed 
by the defendant. 

In second appeal the finding of fact 
arrived at by both the lower Courts is 
sought to be got over by challenging the 
abadi khasra. Exhibit 3, which was taken 
into consideration by both the Courts, as 
being inadmissible in. evidence, The 
village of Sikandarpur belongs to the 
nazul and the khasra, Ex. 3, waa prepared 
by the Amin in 1920 when the Sub- Divi- 
sional Officiar of Lucknow ordered 
a survey of the cultivated area of 
the village at the instance of the Nazul 
Officer. Jt is contended that as s. 33 (2), 
of the Land Revenue Act does not provide 
for the preparation ofthe khasra for the 
abadi, the khasra Ex. 3, cannot be admis- 
sible unders. 35 of the Indian Evidence 
Act. I cannot, however, accept this conten- 
tion. In the case of Devarapalli Ramalinga 
Reddi v. Srigiraju Kotayya 41 Ind. Cas. 286 
(1) the Madras High Court held that in order 
that a document be admissible under 
s. 30 of the Evidence Act, it is not necess- 
ary that public servant should be compel- 
lable by legislative enactment to discharge 
the duty of preparing or keeping it. In 
anothercase Rathanamasari v. The Secre- 
tary of State for India in Council, 72 
Ind. Oas. 214 (2) the same High 
Court; held that the report of a Tah- 
sildar and his valuation statement in 
Jand acquisition proceedings are admissible 
unders. 35 of the Evidence Act. The 
Courts below were, in my opinion, per- 
fectly right in relying on the khasra 
Ex. 3, Moreover, it was not the khasra, 
only on which the Courts came to the find- 
ing about possession. The learned Ad- 
ditional Subordinate Judge in his judgment 
says: 

The oral evidence of persons adduced by Praji 
has been discussed atlength by the learned Munaif 
under Issue No.2 and I do not find it necessary to 
repeat it. The oral evidence becomes more acceptable 
in conjunction with Ex. 3, and Iam of the opinion, 


that Pragi has been in possession from over twelve 
ye@rs prior to his dispossession...... S 

(1) 41 Ind. Oas. 236; 2: MLT 17; 33M LJ 60; 
(1917) M W N &58;6 L W 246; 41 M 26, 

(2) 72 Ind, Oas. $214; 44 M L J 182; 17 L W 415; 
32 M LT 279; A I R 1923 Mad. 332, 
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This clearly shows that thekhasra Ex. 3 
was not the only piece of evidence on 
which the Courts decided the question of 
possession in favour of the plaintiff. 

Another point taken before me was 
that the plaintiff having based his suit on 
title, it should not have been decreed on 
the basis of possession especially when it 
was no! brought within six months of the 
alleged dispossession. This point is also 
concluded by authority. In the case of 
Ramdayal v. Saraswati (3) itwas held that 
even independently of s. 9 ofthe Specific 
Relief Act, 1877, a person who has been 
ousted by a trespasser from the possession 
of immovable property to which he had 
merely a possessory title is no: debarred 
from bringing asuit in ejectment on the 
basis of his possessory title even after the 
lapse of six months from the date of dis- 
possession. 

In Ganesh v. Dasso (4) also it was said 
that in a suit for possession if the plaintiff 
proves that he was in peaceful possession 
at the time of dispossession by the defend- 
ant, the defendant can only resist the 
claim for possession on proving title in bim- 
self. Tf he fails todoso, the plaintiff is 
entitled to a decree onthe basis of his 
possessory title notwithstanding the fact 
that the plaintiff did not frame his suit as 
a suit under 8. 9 of the Specific Relief 
Act and did not sue the defendant within 
a period ofsix months from the date of 
his dispossession. In an Oudh case also 
it was held that a person who had been 
dispos:essed can, as against a trespasser, 
succeed on proof of prior possession alone 
without showing title even though he does 
not bring hissuit within six months of the 
date of dispossession: vide Ram Kumar v. 
Pantari Das (5). 

The learned Counsel for the appellant 
has referred me tothecaseof J. P. Wise 
v. Ameer-un-nissa Khatoon (6). No doubt 
at page 80* of the report there is a sentence 
in the judgment of their Lordships of the 
Judicial Committee which appears to 
favour the view advanced on behalf of 
the appellant but actually the plaintiff's 
suit in that case for possession of land was 
dismissed not on the ground that they did 
not bring the suit within six months of 


(3) 99 Ind. (Was. 568; 49 A 191; 25 A LJ 


(4) 103 Ind, Oas,426; 25A L J 857; AIR 1927 
All 669. 
(5) 2 Ind. Oas, 599; 12 O © 129. 


(6) 7 IA 73;6 O L R249; 4 Sar. 127; 3 Suther 
370 (P ©). 
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dispossession but on the finding that they 
had failed to prove aright by prescription 
that is to say, thatthey had been in pos- 
session of the land for more than twelve 
years. l 


The appeal in my opinion has no force 
and is dismissed with costs. 
N. Appeal dismissed., 


MADRAS HIGH COURT 
Second Civil Appeals Nos. 241 and 242 
of 1930 
March 2, 1934 
VENKATASUBSA Rao, J. 
VARNASI VENKATASASTRULO anp 
ANOTHER — APPELLANTS 


Versus 
KALLURI VEERABHADRUDU — 
RESPONDENT 

Registration Act (XVI of 1908), s. 28 —Inclusion of 
small item in registered deed, when amounts to fraud 
—Onus of proof—Necessity of clear evidence of fraud 
on registration law—Mere failure to substantiate title, 
effect of-—Civil Procedure Code (Act V of 1908), 
8.100—Finding of fact—Absence of evidence — 
Interference. 

As in the case of every otherkind of fraud,a party 
who setsup fraud on the registration law is bound to 
make it out by clear and cogent evidence, and there 
should be strong evidence of collusion between the 
parties to the document, before a party can be 
deprived of the beneits accruing to him under a 
registered deed on the ground that there wasa fraud 
on the registration law, 

A mere failure to make a good title to the property 
dealt with by the instrument is something totally 
different from fraud. Thecrucial question in such 
cases is, was it intended or not that the document 
should take effect in regard to the particular item of 
property in dispute. The fact that it is a fictitious 
item may often furnish clear evidence of fraud, but 
when the item does exist, to invalidate a transaction 
on the ground that the party las not adduced 
satisfactory evidence as.to his title, is to misunder- 
stand and mis-apply the law on the subject. 

lf there was some legal evidence on which the 
lower Courts could properly have acted, the High 
Court cannot interfere with a finding of fact, however 
much it might regret the finding. But if the case is 
not one of insufficient or meagre evidence, but of no 
evidence at all, the High Court can interfere, a 
decision that there is no evidence to support a 
finding being a decisionof law. Harendra Lal Roy 
Chowdhury v. Hari Dasi Debi (1), referred to, 

No Oourt should be too ready to lightly pronounce 
against a transaction impeached long after its date; 
the tendency to set aside or invalidate ancient 
transactions on inadequate or meagre grounds must 
be strongly deprecated. 

S. O. A. against the decrees of the Court 
of the Subordinate Judge of Hllore in A. 8. 
Nos. 226 and 252 of 1928, respectively, pre- 
ferred against the decree in O, S. No. 444 
of 1925 on the file of the Court of the Dis- 
trict Munsif of Kovvur. 


Mr. M. Appa Rao, for the Appellants. 
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Mr. P. Somasundaram, for the Respond- 
ents. 

Judgment.—This case (S. A. No. 241) 
illustrates forcibly the way in which the 
Subordinate Judiciary, I find, often mis- 
applies the rule as to the fraud on the 
registration law, laid duwn by the Privy 
Council in Harendra Lal Roy Chowdhury v. 
Hari Dasi Debi 1) and Biswanath Prasad 
v. Chandra Narayan Chowdhury (2). It is 
forgotten that, asin the case of every other 
kind of fraud the party who sets up this 
defence, is hound to make it oat by clear 
and cogent evidence. As has been pointed 
out by Beasley, C. J., Curgenven, J., in their 
judgment in Ramanathan Chetty v. Delhi 
Batcha Thevar (3): 

“There should be the strongest evidence of the 
fact that there was collusion between the mortgagors 
and the mortgagees before the mortgagees can be 
deprived of the mortgage amount owing under the 
mortgage deed by reason of its registration being 
invalid, because of the inclusion of a small item of 
property not belonging to the mortgagors.” 

Again, itis important to bear in mind 
that a mere failure to make a good title to 
the property dealt with by the instrument, 
is something totally different from the fraud 
contemplated by the decision: see the obser- 
vations of the Judicial Committee in Biswa- 
nath Prasad v. Chandra Narayan Chow- 
dhury (2). The crucial question in each 
case, as I observed in my judgment in 
Marina Ammayi v. Changantc Sundayya 


(4), is, was it intended or not that the docu- 


ment should take effect in regard to the 
particular item of property in dispute? 
The fact that it is a fictitious item, may 
often furnish clear evidence of fraud, but 
when the item does exist, to invalidate a 
transaction on the ground that the party 
has not adduced satisfactory evidence as 
to his title, is to misunderstand and mis- 
apply the law on the subject. 

If there were some legal evidence on 
which the lower Courts could have properly 
acted, however much [ might regret their 
finding, I should not, this being a second 
appeal, interfere with it; but this is not a 
case of insufficient or meagre evidence but 
of no evidence at all and ‘ a decision that 
there is no evidence to support a finding is 
a decision of law”: Harendra Lal Roy 
Chowdhury v. Hari Dasi Debi (1). 

This is, strictly speaking, not a suit by a 


(1) 23 Ind. Oas. 637; 41 O 972; 41 I A 110;27 ML 
J 80; (1914) M W N 462;16 ML T 6; 18 O WN 817; 
19C L J 484; 16 Bom L R400;12 AL J 774 (P. Ov). 

(2)63 Ind. Oas 770; 48 O 509; 48 LA 127 (P. O.). 

(3)131 Ind Cas, 810; 60M L J 302; A IR 1931 
Mad. 335; Ind. Rul. (1931) Mad. 600; 33 L W 727. 

(4) 117 Ind. Cas, 124; A I R 1929 Mad 432. 
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reversioner, because on the death of the 
widow Gangammal in 1913, the person 
that succeeded to the property as the rever- 
sioner, was not tke plaintiff but his father, 
who lived for about 9 years thereafter, 
never impeached the sale and died in 1922. 
The plaintiff brings this suit in 1925 just 
asthe period of limitation was about to 
expire. The sale was of lands of the extent 
of about 7 acres and both the lower Courts 
have found that plaintiff's case that it was 
not for legal necessity, is thoroughly false; 
but then it is said that the sale deed com- 
prises an item of small house site measur- 
ing 64 sq. yards which did not belong to 
the widow Gangammal and that, therefore, 
the parties committed a fraud on the regis- 
tration law. The relationship of the parties 
has a material bearing on this issue. The 
vendor was Gangammal and the vendee 
was the ist defendant, her brother. The 
plaintiff alleged ia hie piaint that the plot 
did not belong to Gangammal but to the 
lst defendant himself. The District Munsif, 
who has found that fraud has been made 
out, has not chosen to give a finding as to 
whom this property belonged. When the 
attack is that the vendor was not the owner 
of the property, one would expect that this 
attack is made good by showing that some- 
body else was the owner. The learned Sub- 
ordinate Judge seems to think, although he 
has also not given a definite finding, that the 
property belonged to Gangammal’s father. 
The position then is this: the defence main- 
tains that Gangammal was the real owner; 
the plaintiff came to the Court with the 
allegation that it belonged to her brother 
and while the trial Court gives no finding, 
the Appellate Court seems to think that it 
belonged to the father. This house site 
appears to have formed a portion of a bigger 
waste plot, on which there were encroach- 
ments made both by Gangammal and her 
father ; that is what the Subordinate Judge 
says. Naturally, no kind of title deed could 
be produced; the acquisition, if at all, was 
by some kind of trespass. The learned 
Judge also seems to think that on a part 
of this waste plot adjacent 10 the site in 
question, Gangammal! had built a granary. 
Incidentally L may mention that in arriv- 
ing at this conclusion, he acted upon a 
statement made by P. W. No. 2 in a pre- 
vious suit, which of course is not evidence. 
Both the Courts appear to have approached 
the evidence from the standpoint, that it 
is for the defence to make out that there 
was no fraud. Indeed, inthe judgment of 
the District Munsif, there is not even an 
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attempt to weigh or estimate the evidence 
adduced by the plaintiff; in fact, there is 
no reference made to it at all; the whole of 
his judgment is directed to showing that the 
Jst defendant has not affirmatively made 
out that Gangammal had title. The case 
of the defence was that on the death of 
Reddy Sastry, Gangammal’s husband, in 
1885, she came over to her father’s village 
Moygeru, where this plot is situate and that 
her father about the year 1890 made to her 
a gift of this site, on which she then built 
a thatched hut, in which she began to 
reside. Asalready observed, Gangammal 
executed the sale-deed in question on 
April 12, 1892, which comprises inter alia 
this item. Later on, i. e., in November 1893, 
the father both of Gangammal and the 
lst defendant executed a formal gift deed 
(Ex. C) giving her a plot of the extent of 
280 sq. yards, which included the suit site 
measuring, as stated above, 61 sq. yards. 
This is what the lst defendant categori- 
cally deposes. This evidence, in my opinion, 
remains uncontradicted. The plaintiff exa- 
mined himself as P. W. No. 1 and though 
he professed in his examination-in-chief to 
have some knowledge of the extent of 
Gangammal's property, he was obliged to 
admit, when cross-examined, that his evi- 
dence was hearsay. The only other witness 
examined on the point was P. W. No.2. He 
deposed 

“ She (Gangammal) got some land from her father 
8 or 9 years after her marriage.” 

Her marriage, according to the Subordi- 
nate Judge, was in 1879 though the witness 
gives the year as 1882. This, for the pre- 
sent purpose, is immaterial, for granting 
that the marriage was in 1882, Gangammal, 
according to this witness’s evidence, got the 
land in 1890 or 1891. This is precisely 
what the Ist defendant himself stated. No 
doubt, P. W. No. 2 adds that it was under 
a gift deed that Gangammal got the site 
from her father, and this is said to negative 
the idea of a prior oral gift. Icannot agree, 
for, the witness, when pressed, had to admit 
that of the gift deed, he had no personal 
knowledge. Then again, he deposed: 

‘ The site on which Gangammal built the house is 
a portion of what is called ‘ Pemmarajuvari chintala 


peradu. Gangammal built the house nearly 38 or 
39 years ago.” 


The witness gave his evidence in 1928 and 
the building of the house, would according 
to him, be therefore, about 1890. That again 
is a corroboration, pure and simple, of the 
lst defendant’s evidence. What is worse, 
he was confronte] with a previous state- 


914 
ment made in a former deposition and that 
was, 

“The site on which Gangammal built the house 
is called ‘Pammarajuvari padu cbintala peradu,' 
Fach encroached thereon and built their houses for 
themselves. She raised a granary in the Pemmaraju- 
vari site. She acquired rights in the site by encroach- 
ment before her father gave her site.” 

This shows, if at all, that she owned some 
site in this waste land even before the date 
of the formal gift, and at any rate what 
I wish to point out, is this: the object 
of confronting the witness with this state- 
ment was to show that he previously 
admitted that Gangammal had acquired 
some portion of the land by trespass 
prior to the gift deed. This witness’s pre- 
sent evidenze, I have shown, literally taken, 
far from being opposed to the defence 
version, actually supports at. The learned 
Judge, therefore, is it pains to fall back 
upon the witness’s previous deposition and 
read into it some kind of statement, that 
the house was built not previous to but 
subsequent to the gift inwriting. Surely, 
this is not the way in which evidence is 
to be weighed or considered for the pur- 
pose of arriving at a finding of fraud. 
The whole of the evidence consists of what 
I have referred to now and it is impossi- 
ble to hold that thereis a scrap of evi- 
dence in support of fraud. The District 
Munsif has had, therefore, to contend 
himself with commenting on the evidence 
adduced by the defence; the learned 
Subordinate Judge tries to explain away 
the evidence of P. W. No. 2 by referring to 
his previous deposition which he uses very 
wrongly as substantive evidence. Grant- 
ing that his former statement can be 
treated as evidence, even that does not 
show that the defence version is untrue. 
In a case of this kind, it is astounding 
that the lower Courts should have held 
that fraud has been made out. As I have 
said, the case is not one of meagre evidence 
but of no evidence and I cannot possibly 
accept the finding. The fallacy underlying 
the District Munsif’s judgment is obvious; 
he observes that, even if the oral gift was 
true, that would not be valid by reason 
of the absence of a registered deed, He 
has completely misdirected himself, as al- 
ready observed, in approaching the ques- 
tion from this point of view. 

Mr. Lakshmanna argues that the very 
fact that the father executed Ex. C, 
shows that the oral gift cannot be true, 
I cannot assent to this. The reasoning is 
somewhat thus: by Ex. 1 it was the son 
that became the owner; how then could 
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the father make a gift of thesame pro- 
perty ? The answer is perfectly simple. 
Even P. W. No. z identifies the father 
with the son in this transaction. He says 
more than once, quite as a matter of course, 
that Gangamma] sold her land to the father, 
forgetting that the vendee under Ex. I is the 
son. He admits alsothat the father and 
the son were joint and undivided. 

In the result, the lower Appellate Court's 
judgment isset aside and the second ap- 
peal is allowed with costs throughout. 

Coming to the second of these two ap- 
peals No, 242 of 1930, this case again 
presents a very curious method of treat- 
ment by the learned Subordinate Judge. 
The transaction impeached by the plaint- 
iff is that evidenced by Hx. VIL of the 
year 1880. It purports to be a sale by the 
last maleholder himself, 4. e., Reddy Sastry 
of paltry extent of 89 cents for Rs. du. 
The sale was made in favour of his father- 
in-law, who, having died, the suit was 
instituted against the son, the ist defend- 
ant. In the plaint not a single allegation 
was made about this sale; ib was not. 
referred to, much less attacked. But at 
the trial it transpired that so far back as 
1892, the land was transferred to the name 
of the ist defendant. The plaintif, sug- 
gesting that the sale-deed had been forged, 
hazarded the guess that the forgery must 
have taken place just prior to the muta- 
tion of names in 1892. What apparently 
was put forward was, thatthe deed was 
first forged and on the strength of it, the 
transfer was effected in 1892. The learned 
Judge's reversing judgment on this point 
is based on a series of surmises, for not 
one,of which, there is the slightest founda- 
tion. The stamp paper was admittedly of 
the year 1880, but on account of some dis- 
crepancy in the dates, the Judge condemns 
it as suspicious. Then again, by Ex. I, 
as has been pointed out in my judgment 
in the previous appeal, the lst defendant 
purchased some properties from the widow 
on April 12, 1892. Exhibit I conveys inter 
alia some land in Bhimole. The plot in 
question is also inthe same village. Ifthe 
intention of Gangammal was to transfer this 
plot to her brother in 1892, she could well 
have included it in Ex.I, which admit- 
tedly came into existence in that year. 
The Subordinate Judge conjectures that 
the parties made a mistake in not including 
this small plot in Ex. I and, therefore, 
brought into existence a forged deed in 
the same year soon after. It is extraordi- 
uary that by a line of reasoning of this 
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sort, based on speculation and conjecture, 
the Subordinate Judge has held that the 
document is a forged one. I have been 
taken through the evidence and there is 
not a word to be found in it in support 
of this finding. In this connection, I must 
remark that no Court should be too ready 
to lightly pronounce against a transaction 
impeached long after its date; the ten- 
dency to set aside or invalidate ancient 
transactions on inadequate or meagre 
grounds must be strongly deprecated. Now 
let us turn to thedates. The sale pur- 
ports to be of the year 1880: the last 
maleholder died in 1885. According to 
the plaintiff, the deed must have been 
forged in 1892. The widow died in 1913. 
What prevented the reversioner, 1. e. the 
plaintiff's father, who lived for 9 years 
thereafter, from impeaching the transaction, 
at any rate after her death? The plaint- 
iff comes to Court in 1925 just on the 
eve of his claim becoming barred. The 
trial took place in 1928, about half a 
century after the transaction. What has 
happened to the writer of the deed, the 
lst defendant is unable to say and that 
is quite natural, As regards one of the 
attestors, he was at the trial, 80 years old, 
blind and deaf and was of feeble mind. 
Is the party to be blamed for not examin- 
ing such aman? Defendant’s witness No. 2 
was examined to identify the signature of 
another attestor. His evidence is dis- 
believed on the ground that he merely saw 
the attesting witness sign his name “over 
two decades previously.” It seems to me 
that on no evidence and on flimsy grounds 
this deed has been condemned as a forgery. 

In the result, the second appeal is 
allowed with costs throughout. 

A. Appeal allowed. 


I Manna 


= OUDH CHIEF COURT 
Cvil Revision Application No. 106 of 1933 
January 25, 1935 
Tuomas, J 
BABU LAL—PLAINTIFE— 
APPLIOANT 
VETSUS 
BUDDHOO AND ANOTSER—DEFENDANTS 
—OpposiTs PARTY 
Negotiable Instruments Act (XXVI of 1881), ss. 16, 
37, &—-Endorsement—Any specific form or words, 
if necessary—Liability of maker of promissory note 
to holder—Holder having paid consideration—Whe- 
ther can recover amount, even 1f promissory note were 
originally made without consideration. 
Section 16 of the Negotiable Instruments Act does 
not lay down any specific form or words which 
enecessary for an endorsement. The endorsement 
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need not bear the words that the plaintiff will be 
entitled to realise the amount by bringing a sult 
against the defendant. Under s. 37 of the Negotiable 
Instrument Act, the maker of a promissory note 18 
liable to its purchaser, who is a holder within the 
meaning ofs.8 ofthe Act. Where itis found that 
the holder paid consideration for the note, he can 
recover the amount due on it even if it was originally 
made without consideration, 


C. R. App. of the order of the Second 
Additional Judge of the Small Cause Court, 
Lucknow, dated November 8, 1933. 

Mr. N. Banarji, for the Applicant. 

Mr. Ganga Prasad Bajpai, for the Opposite 
Party. 

Judgment.—This is an application for 
revision under s. 25 of the Small Cause 
Courts Act against the order and decree of 
the learned Second Additional Judge of the 
Small Cause Court at Lucknow, dated 
November 8, 1933. 

Buddhoo executed a promissory note for 
Rs. 100 on February 3, 1931, in favour 
of Hublal, defendant No. 2. Hublal sold it 
on April 12, 1933, to the plaintiff Babu 
Lal for Rs. 60. 

The plaintiff brought a suit on the basis 
of the said promissory note against Buddhoo, 
defendant No. 1, and Hublal, defendant 
No. 2, and the learned Second Additional 
Judge decreed the suit against the defen- 
dant No. 2 only. The defence raised by the 
defendant No. 1 was that the promissory note 
was without consideration and the trial 
Judge accepted that contention. 

The plaintiff hascome up in revision to 
this Court, and the contention of the learned 
Counsel for the applicant is thatthe learned 
Judge has erred inlaw in not passing a 
decree against the defendant No. 1 also. 
The plaintiff is undoubtedly, according to 
the finding of the learned Judge, under the 
Negotiable Instruments Act (X XVI of 1881) 
a “holder in due course” of the promissory 
note in question. Section 37 of the Negotia- 
ble Instruments Act provides that: 

“the maker of a promissory note or cheque 
until acceptance, and the acceptor are, in 
absence of a contract to the contrary, respectively 
liable thereon as principal debtors, and the other 
parties thereto are liable thereon as sureties for 


the maker, drawer or acceptor, as the. case may 
be.” 


It is urged on behalf of the applicant 
that defendant No.1 is the maker of the 
promissory note and is liable as principal 
debtor to the plaintiff, who is the holder of 
the promissory note for consideration. 


The learned Counsel for the opposite 
party has contended, that there was no legal 
endorsement transferring the promissory 
notein favour of the plaintiff. The endorse- 
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ment is to the following offect: — 

“Hamne Babulal ke hath 60 ruvatya par bench dala, 
is pro-note se hamse koi matlab nohin raha. Tarikh 
April 12, 1933", i. e. “Ihave sold the promissory note 
for Rs 60 to Babu Lal and J have no further interest 
left in it." 

The contention is that the endorsement 
does not bear the words that ihe plaintiff 
will be entitled to realise the amount by 
bringing a suit against the defendant. In 
my opinion, this contention has absolutely 
no force, and the endorsement is a perfect- 
ly good one. Section 16 of the Negotiable 
Instruments Act does not lay down any 
specific form or words which are necessary 
for an endorsement, 

Under s. 37 of the Negotiable Instruments 
Act, the maker of a promissory note is 
liable to its purch_ser, who is a holder within 
the meaning of s. Bof the Act., In this case 
the learned Judge has found that the 
holder, viz., the plaintiff, paid considera- 
tion for the note, and as such, he can, in my 
opinion, recover the amount due on it, even 
if it was originally made without consi- 
deration. 

It may seem hard that defendant No.1, 
Buddhoo, has to pay for a promissory note, 
for which he receiv: d no consideration, but 
there is no reason why the plaintiff should 
suffer by the act of Buddhoo. 
who caused the plaintiff to suffer that loss, 
and he (Buddhoo), must sustain it himself. 

I accordingly allow the application and 
modify the decree of the learned Judge to 
this extent, that the plaintiff's suit is 
decreed against defendant No. 1 also, i.e, 
the plaintiff's suit is decreed against both 
the defendants. The applicant will get 
his costsin this Court frem defendant No. 1 
only. 

N. Appeal allowed. 





CALCUTTA HIGH COURT 
Civil Rule No, 131 of 1934 
June 11, 1934 
S. K. GHOSE, J. 
BROJENDRA KUMAR BANERJEE 
AND OTHERS—PETITIONERS 
VETSUS 

SYMANNESSA BIBI— OrPosiTE Party 

Bengal Tenancy Act (VIII of 1885), s. 24 (e), F, 
(1)—Co-sharers landlords on whom notice under s. 26 
tc; is not served—Limitation to apply for pre- 
emption—Reasonable time from knowledge of 
transfer. 

In a matter under s. 26-F, Bengal Tenancy Act, 
it is necessary that allthe co-sharer landlords should 
be brought on the record. But at the same time 
those co-sharer landlords who did not receive 
notice of the transfer are not bound by the period 
of limitation of two months of the service of notico 
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which is mentioned in sub-s, (1) of the s, 26-F. 
Such landlords may apply for pre-emption within 
a reasonable time of their knowledge of the transfer. 
Suryya Kumar Mitra v. Munshi Noabali (lt) and 
Baikuntha Chandra Saha v. Samsul Haq \2), referred 


to. 

Mr. Prokash Chandra Pakrashi, for the 
Petitioners. l 

Mr. Abdul Hossain, for the Opposite Party. 

Judgment.—This Rule arises out of an 
application under s. 2i-F, Bengal Tenancy 
Act. The petitioners are co-sharer landlords 
of a Sikimi Taluk and the opposite parties 
Nos. 2, 3, 4 and 5 are other co sharer 
landlords. ‘The opposite party No. 6 sold 
the land to opposite party No. | anda 
notice under s. 26-C of the Act was served 
upon the petitioners on April 27, 1933. On 
June 26 following, the petitioners filed the 
application under s. 26-F, Bengal Tenancy 
Act, making the aforesaid purchaser as 
also the aforesaid co-sharer landlords 
parties and claiming to exercise the right 
of pre-emption. Opposite paity No. 1 
appeared and filed an objection stating 
inter alia that the petitioners and opposite 
parties Nos. 2, 3, 4 and 5 were not the entire 
body of landlords. On September 12, 1933, 
the learned Munsif passed an order in the 
course of which he stated that the peti- 
tiuners had been misled by oppusite 
party No. 1 inasmuch as the notice of 
transfer itself did not mention the names 
of other persons who were now alleged to 
be co-sharer landlords. The Munsif, 
however, directed the: petitioners to have 
those other persons added as parties and 
granted time till October 23, 1933. On 
September 16, the petitioners filed an 
application for an order upon the opposite 
party No. 1 for supplying the names of the 
other persons who had -to be made 
opposite parties. This application was 
rejected. -On October 23, following, the 
petitioners filed another application for 
time in order to enable them to make the 
amendment by way of addition of parties. 
The learned Munsif held that any adjourn- 
ment would takeit beyond the period of 
limitation. In that view he rejected the 
application. On October 24, the application 
for pre-emption was also rejected. Against 
these orders the present Rule has been 
obtained. 

It will appear that.the whole trouble has 
arisen because opposite party No.1 now 
alleged that certain persons who mere 
not made parties in the notice of transfer 
are cosharer landlords, while it is. the 
case for the petitioners that all the co-sharer 
landlords are already on record. It is 
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necessary that in a matter under s. 26-I, 
all the co-sharer landlords should be 
brought before the Court. But at the 
same timethose co-sharer landlords who 
did not receive notice of ths transfer, are 
not bound by the period of limitation of 
two months of the service of notice which 
is mentioned in sub-s. (1) of s. 26-F. 
With regard to such landlords it has been 
held that they may apply for pre-emption 
within a reasonable time of their 
knowledge of the transfer; see the case of 
Suryya Kumar Mitra v, Munshi Noabali (1) 
which is followed in the case of Baikuntha 
Chandra Saha v. Samsul Hug (2). Now 
all that the petitioners want is time in 
order to enable them to make certain 
other persons parties and no question of 
limitation arises. The lower Court has not 
gone into the question as to whether all the 
co-sharer landlords are on the record as 
alleged by the petitioners. In any case, the 
lower Court exercised its jurisdiction 
wrongly in rejecting the petitions for time 
on the ground of limitation. 

The orders of October 23 and 24 must 
therefore be. reversed. The matter would 
be remanded tothe lower Oourt to allow 
the petitioners an opportunity to amend 
their petition by way of addition of parties. 
When that is done, the Court wil] determine 
whether all the cosharer landlords have 
been brought on the record and then 
proceed to determine the application finally. 


The. Rule is made absolute with costs, 
hearing fee one gold mohur. 
N Rule made absolute. 


(1) 138 Ind. Cas, 871; AIR 1932 Cal 289; 530 L 
il 3) O WN 688; 59 O 15; Ind. Rul. (1932) Oal. 
7 4 ‘ ’ 


(2) 152 Ind Oas. 279; AI R.193! Oal. 662; 38 O W 
N 634; 61 O 870. 


: BOMBAY HIGH COURT 
~- Criminal Revision No. 192 of 1934 
July 29, 1934 
Beaumont, O, J. AND MAOKLIN, J. 
EMPEROR —PROSEOUTOR 
VETSUS 


AHMAD EBRAHIM—AccoussEp 

Criminal Procedure Code (Act V of 1895), ss. 362, 
411, 439-—Reeording of evidence — Previous convic- 
tions of decused—Duty of prosecution to intimate 
to Magistrate to record evidence in such cases— 
Revision— Sentence — Enhancement — High Court 
should-be slow to enhance in absence of special circum- 
stances--Practice. 
" Although the prosecution will be right in not 
informing the Magistrate about the previous con- 
victions of an accused person, yet they may, 
without impropriety, indicate to the Magistrate that 
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they think that the case is one in which it is desir- 
able that the evidence should be recorded. An 
intimation of that sort cannot prejudice the trained 
mind ofa Magistrate and the difficulty of finding, 
after he has tried the case, that he ought to have 
recorded the evidence can be saved, But, where the 
Magistrate does find that he has tried the case 
without recording the evidence and that a longer 
sentence than six months ought to be passed, his 
only course is to record the evidence afresh. 

In a case where the sentence given is one against 
which no appeal lies, the High Court has power to 
enhance the sentence under s. 439, Oriminal Pro- 
cedure Code, But the High Court will be slow to 
exercise that power, because under sub-s. (6) of 
s.439 the accused is entitled, before having the 
sentence enhanced, to challenge his conviction, and 
where he has been given a sentence which is not 
appealable, by a Presidency Magistrate,and there is 
no evidence recorded, he has really no material 
on which hecan challenge his conviction, and he is 
in worse position than if he had been given an 
appealable sentence. Unless the circumstances are 
special, sentence should not be enhanced. 


Or. R. from an order of the Presi- 
dency Magistrate, Second Court, Bombay. 

Mr. P. B. Shingne, for the Crown. 

Mr. H. M. Choksi, for the Accused. 


Judgment.—These are four applica- 
tions in revision in which the Govern- 
ment of Bombay ask that the sentences 
imposed may be enhanced. The cases are 
distinct but they have certain features 
in common. In each case the accused 
was convicted of theft of a petty nature, 
and previous convictions against him for 
similar offences were either proved or 
admitted. The sentences imposed in two 
cases were six months’ rigorous imprison- 
ment and intwo cases four months’ rigorous 
imprisonment and the Government of 
Bombay consider that those sentences 
should be enhanced. Now the cases disclose 
not for the first time, a practical difficulty 
with which the Presidency Magistrates are 
faced. Unders. 362, Criminal Procedure 
Code, the Magistrate has to record the 
evidence in cases in which an appeal lies 
and in other cases he is not bound to 
record the evidence. Whetheran appeal 
lies or not, depends on the sentence which 
the Magistrate ultimately passes. Under 
s. 411 of the Code, thereisan appeal where 
there is a sentence for a term exceeding six 
months. Consequently the Magistrale 
really has to make up his mind, before he 
has heard the evidence, whether he is likely 
to pass a sentence exceeding six months. If 
he thinks, from the nature of the offence 
charged, that he probably will not impose 
a sentence of more than six months, then 
he does not record the evidence. But when 
he has convicted the accused he may then 
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be informed for the first time 
accused is an old 
previous convictions. 
Tt is, I understand the practice of the 
prosecuting authorities not to inform the 
Magistrate about previous convictions be- 
fore the tria), and I should be very sorry to 
say anything to suggest that that practice Is 
not right. It is founded on the desire of the 
prosecuting authorities to see that the ac- 
cused has fair play, and, although the Code 
which contains provisions for preventing 
a jury from being informed about previous 
convictions before giving their verdict, 
contains no similar provision in the case 
of Judges or Magistrates, it is, I think, 
impossible to say that even the trained 
mind of a Judge or Magistrate will not 
be in any way affected by the knowledge 
that the accused has been previously con- 
vieted of offences similarto the one with 
which heis charged. But, although I 
think the prosecution are quite right io 
not informing the Magistrate about pre- 
vious convictions, they may, I think with- 
out impropriety indicateto the Magistrate 
that they think that the case is one in 
which it is desirable that the evidence 
should be recorded. An intimation of that 
sort cannot, I think, prejudice the trained 
mind of a Magistrate and the difficulty of 
finding, after he has tried the case, that he 
ought to have recorded ihe evidence can be 
saved. But where the Magistrate does find 
that he has tried the case without record- 
ing the evidence and that a longer sentence 
than six months ought to be passed, [ 
think his only course isto record the evi- 
dence afresh. The Government Pleader 
hascontended that in acase where the 
sentence given is one from which no 
appeal lies, the High Court has power under 
s. 439 to enhance the sentence, and I think, 
he is correct in his contention. Under sub- 
s. (3) ofthat section the High Court can- 
not impose a greater sentence than cculd 
have beeninflicted by a Presidency Magis- 
trate or Magistrate of the First Class. 
But here the Presidency Magistrate could 
have inflicted a sentence uptotwo years, 
though in ordertodo that he would have 
had torecord the evidence, Moreover, it 
is tobe noticed that the limit is not a 
limit measured by the sentence which 
the trial Court could have imposed but js 
measured by the sentence which a Presidency 
Magistrate or a Magistrate of the First Class 
could have imposed. So that I have no doubt 
whatever that we could enhance the sen- 
tence up to a period of two years. But, I 
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think, we ought to be slow to exercise that 
power, because under sub-s. (6) of s, 439, 
the accused is entitled, before having the 
sentence evhanced, to challenge his con- 
viction, and where he has been givena 
sentence which is not appealable, by a 
Presidency Magistrate, and. there 1s no 
evidence recorded, he has really no mate- 
rjal on which he can challenge his con- 
viction and he isin a worse position than if 
he had beengiven an appealable sentence. 
We are bound, I think, to bear that circum- 
stance in mind and not to exercise the 
power of enhancement in cases of this 
nature unless the circumstances are 
special. 


that the 
very peculiar 


In these cases I do not think 
circumstances have any 
features about them. In allthe cases the 
offences were petty. In one case the 
accused stole two race-ticketson the tote 
for which he was given six months’ rigo- 
rous imprisonment,and in another case 
the accused stole a sheet which was cover- 
ing the complainant when sleeping out of 
doore. In that case the complainant rather 
put temptation in the way of the accused. 
In revision No. 248 the accused was con- 
victed of picking the pocket of the com- 
plainant and there is certainly a technical 
flaw in that conviction. The learned 
Magistrate did record evidence in that 
case but heconvicted the accused not on 
the evidence, but on his plea of guilty, 
andin fact, the accused did not plead 
guilty. He admitted that he had picked 
up the complainant’s purse from the 
ground but the charge against him was 
that he had taken it from the complainant's 
pocLet. Therefore the learned Magistrate 
wes wrong in convicting the accused on 
his plea of guilty. But if we set.the convic- 
tion ofthe accused aside, we should only 
do so on the terms that the accused was 
retried, and as we.have a record of the 
evidence and are satisfied that any new 
trial would certainly. result in a convic- 
tion, it willbe kinder to the accused not 
to interfere with the present sentence for 
four months of which he has already 
served about a half. ‘Inthe remaining 
case the charge was against the accused 
for stealing acoat. So that all the charges 
were petty in their character, and I do not 
think in the circumstances, that the fact of 
the previous convictions, although it 
might have justified the Magistrate in 
recording the evidence afresh and passing ~ 
an appealable sentence, justifies us In 
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interfering in revision., Therefore no order 
will be made onany of the applications. 
Ne _ No order made. 





. ` MADRAS HIGH COURT 
_Secend Civil Appeal No. 808 of 1930 
l May 4, 1934 
| VARADACHARIAR, J. 
~- DHANAKODI BALASUBRAMANIA 
OHETTIA R—AppELLANT 
es < ; VETSUS 
VENKATRAMA OHETTIAR-- 
. RESPONDENT 

Negotiable Instruments Act (XXVI of 1881), s. 44 
—Evidence Act (I of 1872), s. ¥2—Suit on promis- 
sory note executed for prior note—Plea of payment 
under prior note and contemporaneous oral agreement 
to look into - accounts—Maintainabiltty— Partial 
failure of consideration, ; 

In a suit on a promissory note which was 
executed in consideration of the amount due ona 
previous note, the defendant pleaded that he had paid 
a certain amount before the execution of the second 
note and prayed that credit should be given to 
him for. this amount on the ground that there was 
an agreement contemporaneous with the second 
note that accounts should be subsequently looked 
into and the liability of the parties determined 
accordingly, notwithstanding the particular figure 
inserted in the second note and that the considera- 
tion should be deemed to have failed to the extent 
of this amount? -. . 

Held, that even assuming that the plea of con- 
temporaneous agreement was inadmissible in evi- 
dence under s, 92 of the Evidence Act, the plea 
could be considered as one of partial failure 
of consideration which could be heard under s. 44 
of the Negotiable Instruments Act. Sri Ram v, 
Sabha Ram Gopal. Rai (|), Hira Lal v. Benarsi Das 
19), and Doorvas Subbayya v, K. M. Subbarayulu 
Iyer & Son (3, referred to. 

-§.C. A. against the decree of the Oourt 
ofthe Subordinate Judge, Coimbatore, in 
A. S. No. 283 of 1929, (A. S. No. 332 of 
1929, District Court, Coimbatore) preferred 
against the decree. of the Court of the 
District Munsif of Udumalpet, in O. 8. 
No. 684 of 1928. 

Messrs. A. C. Sampath Ayyangar and T. 
R. Srinivasan, for the Appellant, 

Messrs. T. R. Ramachandra Ayyar, P. 
Kanda Narasimham and C. D. -Venka- 
taramanan,for the Respondent. | 

dudgment.—The appellant instituted 
the suit for recovery of a sum of 
Rs. 1,658-8-0 as: balance due under a 
promissory note Ex. A executed on April 
4, 1934, by the defendant at Coimbatore. 
Though the plaint speaks of it as execut- 
ed for money borrowed on that day, 
it would appear from the recitals in 


Eix:.A, which are not disputed, that it 


was executed in discharge of the defend- 


ants liability under an earlier promis- 
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sory note dated May 19, 1921, for a sum 
of Rs. 9500. The evidence and the recitals 
in Ex. A show that on the earlier 
promissory note the plaintiff had instituted 
O. S. No cQ of 1924 on April 3, 1924, 
claiming that a sum of Rs. 11,955 was 
due on that date under the earlier 
promissory note. Fixhibit A was executed 
on the very next day after the institution 
of the suit, that is on April 4, 1924, and 
it recites the institution of the suit and 
adds that the defendant executed that 
note as he agreed to pay a sum of 
Rs. 12,790 including the Court costs in 
that suit. There is no doubt that this 
amount of Rs. 12,750 was arrived at by 
adding the plaintifi’s costs incurred in the 
institution of that suit to the sum of 
Rs. 11,955 which he claimed was due on the 
date of the plaint. 

The written statement in the present 
suit sets out the circumstances under 
which that document cameto be executed 
for that particular figure. It also states 
that in the course of Decemher 1921, 
the defendant had in fact paid to the 
plaintiff two amounts of Rs. 650 and 
Rs, 350 to the credit of the earlier 
promissory note of 1921, but that the: 
amount of Rs. 11,955 stated in O. 5, 
No. 80 of 1924 had been arrived at 
without giving credit to the said sum 
of Rs. 1,000. The defendant accordingly 
claims that the liability under Ex. A 
should be reduced by this sum of Rs. 1,000 
and subsequent interest thereon. After 
stating these facts, the legal pleas based 
thereon are put forward under different 
heads:—(1) that there was an agreement 
contemporaneous with Ex. A that accounts 
should be subsequently looked into and 
the liability of parties determined accord- 
ingly, notwithstanding the particular figure 
inserted in Ex. A; (2) That the con- 
sideration for Ex. A should be deemed to 
have failed to the extentof this Rs. 1,000; 
(3) That this Rs. 1,000 should be treated 
as having gone in discharge of Ex. A. 

Before the Courts below the plaintiff 
did not deny the receipt of Rs. 1,000 in 
the course of December 1921, but he pleaded 
that the Rs. 1,000 was sent to him in 
satisfaction of another account. This story 
of. the plaintif has been disbelieved by 
both the lower Courts which accordingly 
held that it was paid in partial reduction 
of the promissory note of 1921. On behalf 


‘of the appellant here it has been argued 


that the first of the above pleas, namely 


of a contemporaneous agreement to vary 
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the figure inserted in the pro-note in the 
light of subsequent examination of the 
accounts, is inadmissible on account of 
8.92 of the Indian Evidence Act and 
refeyence has been made in that connection 
to the decisions in Sri Ram v. Sobha Ram 
Gopal Rai (l), Hira Lal v. Benarst Das 
(2), and Doorvas Subbayya v. K.M. 
Subbarayululyer & Son (3). Mr. Rama- 
chandra Ayyar mentions that the case 
in Sri Ram v. Sobha Ram Gopal Rar), 
has not been approved of in a later case 
in the same Court in Bhagi Ram v. Kishori 
Lal (4) but it is unnecessary to 
pursue that plea, for the decision of this 
appeal. Taking it for a moment that the 
plea of contemporaneous agreement is 
inadmissible, it does not follow that the 
case cannot be dealt with as one falling 
under s. 44 of the Negotiable Instruments 
Act, which provides that to the extent 
to which consideration was originally 
absent, the liability on the promissory 
note is proportionately reduced. Section 
92 of the Evidence Act is no bar to the 
consideration of this question and on the 
findings of the Courts below, the case 
will undoubtedly fall under s. 44 of the 
Negotiable Instruments Act but for one 
argument advanced on behalf of the 
appellant, namely that the consideration 
for Ex. A was not merely a pre-existing 
liability but also the withdrawal of the 
suit O. S. No. 80 of 1924.. It is noteworthy 
that this is not the consideration stated 
in Ex. A itself nor even the consideration 
pleaded by the plaintiff in the course of 
his evidence. Further, on the figures as 
explained in the judgments of the Courts 
below, Ex. A was executed for the full 
amount claimed and costs so far incurred 
by the plaintiff and the subsequent 
withdrawal of O. S5. No. 80 of 1924 was 
not part of the consideration for the 
agreement but merely the result of the 
discharge of the claim. In this view, 
I do not see any diffculty in holding 
that the case falls unders, 44 of the 
Negotiable Instruments Act. 

The appellant’s learned Counsel is of 
course right in pointing out that the 
payment made long before Bs. A cannot 
pe pleaded as ‘discharge’ of Ex. A. But 

(1) 67 Ind. Cas. 513; 44 A 521; 20A LJ 315; 4 
U PL R(A) 153; A 1 R 1922 All. 213. 

(2) 90 Ind. Cas, 982;6L 411; 2L0 314; AIR 


1925 Lah. 576; 7 L Ld 453, 
(3) 68 Ind. Oas, 758; 41 M LJ 541; (1921) M WN 


636. 
(4) 115 Ind, Cas, 771; 50 A 754; 926 A L J 696; A 
IR 1928 All. 289, 
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as already explained all the material 
facis have been stated in the written 
stulement though the legal pleas have been 
advanced under diferent heads on the 
basis of those facts. The plea of partial 
failure of consideration seems to me to 
be well fonnded, and in this view, the 
decision of the Courts below is right. 
The second appeal fails and is dismissed 
with costs. 
A. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Civil Suit No. 110 of 1929 





and 
Execution Application No. 329 of 1934 
October 24, 1934 
O'SULLIVAN, A. J. C. 
VISHNIBAI—JUDGMENT-DEBTOR— 
PLAINTIFF 


VETSUS 
BULCHAND TIKAMDAS AND OTHERS — 
J UDGMENT- D BBTORS— DEFENDANTS 

Civil Procedure Code (Act V of 1908), s. 60, 
O. XXXII, r.10—Suit by widow in forma pauperis 
for maintenance—Decree making right to future main- 
tenance charge on immovable property—sSale in 
execution—Government, whether can attach proceeds 
for court-fees—Ezecution —Whether Court can grant 
equitable execution over property not liable to 
attachment under Civil Procedure Code, s, 60 

The plaintiff a widow had sued for maintenance 
in forma pauperis and obtained a decree in her 
favour. Being unable to recover payment of the 
maintenance allowance from the defendant, the 
plaintiff applied in execution for sale of the proper- 
ties upon which she had been given a charge in 
the decree. The Government wanted to attach the 
balance of the receipt of the proceeds after paying 
the plaintiff, her maintenance dues,on the ground 
that the money wasa part of the subject-matter of 
the suit within the contemplation of O., XXXII, 
r. 10, Qivil Procedure Code : 

Held, that the immovable property, the subject of 
the charge, was not what the plaintiff had recovered 
in thesuit. She had merely obtained a charge on 
it to secure her right to her future maintenance. 
To permit an attachment of the property would be 
tantamount to permitting attachment of the right to 
future maintenance. That being so, that the prop- 
erty, and consequently the sale proceeds of it, were 
not attachable by Government. Secretary of State 
v. Bat Somi (1), relied on. Rajindra Narain Singh 
v. Sundara Bibi (2), explained. 

Quaere.—Itis a matter of doubt thata Oourt has 
power to grant any form of equitable execution over 
properly which is not liable to attachment under 
s 60, Civil Procedure Code. Secretary of State v. 
Bai Somi (1), relied on. 

Mr. Kimatrai Bhojraj, for the Plaintiff. 

Mr. Partabrat D, Punwani, for Gov- 
ernment Advocate. l 

Mr. Pahlajsing B. Advani, for Amicus 
Curiae. 

Order.—This is an application by the 


Government Pleader in execution proceed- 
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ings in Suit No, 110 of 1929. The mode in 
which the assistance of the Court is required 
is in the words of the application : 

“by attachment of the sum of Rs, 1,599-3-9 in the 
hands of the Nazir of this Honourable Court under 
the provisions of O. KAT, r. 52, or in the alternative 
by the appointment of a Receiver under the provisions 
of O. XL, r. J, and s. 51, Civil Procedure Code.” 

The plaintiff is a widow who had sued 
her two step-sons and a brother of her 
deceased husband for maintenance. The 
suit was filed in forma pauperis. She 
ultimately obtained a decree in her favour 
the operative part of which is as follows: 

“Tt is ordered and decreed that defendants Nos, 1 
and 2 do pay maintenance to plaintiff at the rate 
of Rs, 25 from the date viz, May 16, 1928, 
and also asurin of Rs. 2,500 on the marriage of her 
daughter; these maintenance and marriage charges 
to be a first charge on the properties mentioned 
above. Defendants Nos, land 2 also do pay plain- 
tiff arrears of maintenance from April 1, 1928, to 
May 15, 1928, at the rate of Rs. 25 per mensem. Defen- 
dants Nos. land 2 to pay the monthly maintenance 
on the 5th of each month and the marriage ex- 

enses of plaintiff's daughter at the time of 

er marriage. The monthly maintenance to be 
reduced to Rs, 20 on the death or marriage of the 
daughter. It is further ordered that the lien given 
to defendant No 3 on the first property shown 
above does not affect plaintiff's rights and that 
plaintiff's lien takes priority over the lien granted 
to defendant No. 3 pendente lite”. 


Ii was also ordered that the defendant 
should pay the costs of the suit. Being 
unable to recover payment of the mainten- 
ance allowance from the defendant, the 
plaintiff applied in execution for sale of the 
properties upon which she had been given 
a charge in the decree. The property was 
duly sold and thereafter the Nazir of this 
Court was appointed a Receiver to invest 
the money after deductiig Rs. 300, to be 
utilised fur the payment of maintenance to 
the plaintiff. Arrears of maintenance were 
duly paid to the plaintiff aad sheis now 
in regular receipt of her monthly main- 
tenance from the Nazir. The balance of 
funds in the Nazir’s hands is Rs. 1,599-3-9, 
and it is this sum which the Government 
Pleader seeks to attach towards payments 
of court-fees. His contention is that the 
money is apart of the subject-matter of 
the suit within the contemplation of 
O. XXXIII, r. 10, Civil Procedure Code, 
and as such, Government has a first charge 
on it. He argues that the Government 
lien is unaffected by the order that the 
defendant should pay the court-fees. 

Mr, Pahlajsingh appeared as amicus curiae 
at the request of the Court and ‘supported 
the contentions of the Government Pleadsr, 
These contentions were strenuously resisted 
by Mr, Kimatrai who appeared on behalf 
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of the plaintiff, on the ground that what 
is being sought to be attached is a right 
to future maintenance which, under s. 60, 
Civil Procedure Code, is not liable to 
attachment. I have given the matter my 
careful consideration, and I am of the 
view that the plaintiff's contention must 
prevail. 

It would appear to me that the subject- 
matter of the suit in such a case would he 
the interest which the plaintiff recovers 
in the suit, which is a right to future 
maintenance. The immovable property, 
the subject of the charge, is not what the 
plaintiff has recovered in the suit. She 
has merely obtained a charge on it to 
secure her right to her future maintenance. 
Since such interest or right is not attach- 
able, a fortiori the charge on the property 
securing the right would not be attachable. 
To permit an attachment of the property 
would be tantamount to permilbting at- 
tachment of the right to future mainten- 
ance. 

In other words, the charge on the property 
is merely ancillary to the right to future 
maintenance which the plaintiff has re- 
covered in the suit and which in fact is 
the subject-matter of the suit. That being 
so, I am of opinion, that the property, and 
consequently the sale proceeds of it, are 
not attachable by Government. With 
reference tothe alternative request, that 
for the appointment of a Receiver, I 
presume that what is desired is a Receiver 
to recover the allowance when due and 
pay it to Government. Thisis aform of 
equitable execution. It is a matter of doubt 
that a Court has power to grant any form 
of equitable execution over property which 
is not liable to attachment under s. 60, 
divil Procedure Code. Even, however, had 
[ jurisdiction lo appoint a Receiver, I 
would, in the exercise of my discretion, 
decline to dosoin the particular circum- 
stances ot this case. 


The plaintiff is a widow and what is 
being sought to be attached is her sole 
means of subsistence. I am fortified in 
my conclusions on both aspects of the case 
by the decision of ths Bomba, High Court 
in the case of Secretary of State v, Bat Somi 
(1). Ths facts in the two cases are almost 
identical, and I am unable to distinguish 
them. With referenze to the question of 
the Government chirge on ths subject- 
matter 0! the suit, Bsaam at, O. J., said: 

(1) 118 Ind. Gas. 340; A [R 1933 Bom, 35); 35 Bom. 
L R 615; 57 B 507; 6 R B las. 
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“The charge can only be on the interest which the 
plaintiff recovers in the suit, and here what the 
plaintiff has recovered in the suit is a rigbt to 
maintenance and not the house ` 

Regarding the appointment of a Receiver, 
their Lordships appeared to be of opinion 
that they had no powerto grant any form 
of equitable execution over property not 
liable to attachment under s 60, Civil 
Procedure Code. The Privy Council case 
of Rajindra Narain Singh v. Sundara Bibi 
(2), relied upon and followed on by the 
Madras High Court in the case of Secretary 
of Statev. Venkata Lakshmamma (3), was 
discussed by Beaumont, ©. J., and it was 
pointed out by him that the head-note in 
the Privy Council case did not appear to 
be justified by the decision of the Board 
whose vlews were 

“all based on the finding of the High Court that 
the property in question was not future mainten- 
ance and therefore not made unattachable by s. 60, 
Oivil Procedure Code.” 

The Madras High Court in a short judg- 
ment of a few lines did not discuss the 
point at issue. [am in entire agreement 
with the views of the Bombay High Court. 
_J, therefore, dismiss the execution appli- 
cation. Two other applications by the Gov- 
ernment Pleader, dated November 25, 
1938, and May 15, 1934, respectively, will, 
therefore, also stand dismissed. 

D, ' Application dismissed, 

(2) 87 Ind. Cas. 295; A I R 1925P 0176; 527 A 
262; 47 A 385; 27 Bom. L R 849; 410 L J 385;3 
Pat. L R142:23 A L J 634; 49 M L J 244: 991, 
W 281; L R 6 A PO 138; (1925) M W N 639; 300 WN 


818 (P O). 
(3) 94 Ind. Oas. 254; 49M 567: 50 M L J 279; 23 L 
W 602; (1926) M W N 362; A IR 1926 Mad 565. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1550 of 1930 
November 30, 1933 
' ` PAKENHAM WALSHE, J. 
P. SESHAGIRI RAO—PETITIONER 
| VETSUS 
T. V. SESHAGIRI RAO— 
RESPONDENT 

Limitation Act (IX of 1908}, s. 22—Hwecution of 
promissory note by guardian of minor--Personal 
liability of guardian-—Contruction of note—Sutt 
against minor and guardian—Addition of claim for 
personal relief against guardian after limitation 
—Permissiblity. 

The second defendant who was the guardian of 
the first defendant, executed a promissory note 
which ran as follows:—‘'The balance is Rs. 400. 
This sum of rupees four hundred, we have agreed 
to pay you andsowe owe you. On demand we 
promise to pay you or your order this sum with 
interest . . . . To this effect the promissory 
note executed with our consent andin the hand 
writing of T. V. Seshagiri Rao, the guardian!" 
The second defendant signed his name alope 





P. SESHAGIRI RAO Y. 
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across the stamp and again below the stamp as 
guardian for the minor first defendant.. A suit was 
filed against both defendants but the plaintiff did 
not claim personal relief against the second defend- 
ant. Later on, after the expiry of the period of 
limitation, the plaint was amended by adding a 
prayer for personal relief against second defendant : 
Held, that the second defendant had clearly 
undertaken personal liability by the promissory 
note and the suit was not timebarred as to the 
claim for personal relief against second defendant. 
C. Rev. P. under s. 23 of Act IX of 1887 
ands, 1U7 of the Government of ladia 
Act, praying the High Court to revise the 
order of the Court of the Subordinate 
Judge, Chingleput, dated February 4, 1930, 
and made in §. O. Suit No. 529 of 1929. | 
Mr. T. C. Bhashyam, for the Petitioner. 
Messrs, K. S. Jayarama Ayyar and §, Ba- 
lasingam Satya Nadar, for the Respondent. 


Judgment.—The suit was brought on 
a promisssory note executed by 2nd 
defendant signing his own name and also 
sigping as guardian of the minor, lst 
defendant. In the prayer column the only 
relief asked for was against the assets of 
the minor inthe hands of 2nd defendant. 
The plaintiff afterwards, asked leave to 
amend the plaint by asking for relief 
against the 2nd defendant personally. ‘The 
amendment was allowed and 2nd defend- 
ant then alleged that the personal claim 
against him was barred on the date the 
amendment was allowed. To save limita- 
tion the plaintiff relied ona money order 
for Rs. 2 received by him on August 19, 
192: from 2nd defendant. The Court did 
not find it proved that it was towards 
payment of the promissory note debt, and 
consequently the personal relief against 
second defendant was’ refused to plaintiff. 
This revision petition is filed against 
that order. e 8 MP l 

It is argued for the plaintif on the 
authority of Saminatha v. Muthayya (L), 
a very similar case, that as the second 
defendant was a party to the suit from 
the beginning the effect of the amend- 
ment was not to add a new person as 
defendant but to alter the ground on 
which aperson already a defendant was to 
be held liable. 

Consequently, once the amendment was 
allowed s. 22 of the Limitation Act did 
not apply. 

Mr. Jayarama Ayyar for the respond- 
ent did not dispute the legal correctness 
of petitioner's contention, but he sought 
to upho.d the order of the -lower Court 
on the giound that the promissory note 
was not execuled by the second defendant 

(1) 15 M 417, l 


1935 ° 


in his personal capacity but only as 
guardian ofthe minor. 

For this he relies on th? form of the 
plaint as showing the interpretation 
which plaintiff put on the promissory 
note, and also on the wording of the note 
itself, 

I have no hesitation in agreeing with 
the view of the lower Court that on ‘the 
promissory note, the second defendant is 
personally liable, and [ should in any 
case be reluctant to interfere in revision 
with such a finding on the interpretation 
of a document unless the lower Court were 
very clearly wrong. 

The material part of the promissory 
note runs: 

“The balance is Rs. 4:0. This sum of rupees 
four hundred we have agreed to pay you and so 
we owe you On demand we promise to pay you 
Or your order this sum with interest thereon at 
one anna per cent. per mensem and get this 
returned, ‘To this effect is the promissory note 


executed with our consent and io the handwriting 
of T. V. Seshagiri Rao, the guardian.” 
(T. V. 


Then the second defendant 
Seshagiri Rao) sigas his name alone 
across the stump and again below the 
stamp as “guardian for minor Sanjeevi 
Ammal.” 

The personal liability undertaken by 


second defendant is clear and I agree 


with the learned Advocate for the peti- 
tioner that his description of himself in 
the last sentence of the prumissory note 
is only to identify himself as the writer 
of the document. 


It is no doubt pointed out in Koyyalmudi - 


Subbanna v, Koduri Subbarayudlu (2), that 
s. 23 of the Indian Negotiable Instruments 
Act is in ons respect strikingly different 
from s. 16 of the Bills of Ex-:hange Act, 
1882, The Englisn Act required that the 
words indicating that the personal liability 
is excluded must be added to the signature 
itself. The Indian Aci is less rigorous and 
from the whule of the ducument the inten- 
tion may be inferred. 

‘The case, however, does not help the 
respondent at all. In the promissory note 
there, the statement wus said to be 
ambiguous. In the 
executants said “we shall pay either of 
us on demand.” In spite of the fact that 
in the document it was mentioned that 
the debt was that of the minor's fatner 
and that the executauts were his guardiins 
it was held that taese worls did uot 
unequivocally exclude the gnardians 
from personal liability in view of the 


(2, 92 Ind, Oas, 805; 50 M L J12, at P 127: Al 
1936 Mad. 390: aia ane 
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plain words by which they undertook 
personal liability. 

The personal liability of the second 
defendant under the promissory note is, 
I consider, as found by the lower Court, 
perfectly clear, and as the lower Court 
is wrong in thinking that, though the 
suit was instituted in time, the claim 
against thesecond defendant must be taken 
to date only from the date of the amend- 
ment and isso time-barred. Section 22 of 
the Limitation Act cannot be invoked to 
save limitation. 

This petition must, therefore, be allowed 
with costs and the petitioner given a 
personal decree against the second defend- 
ant as prayed for. 

A. Petition allowed. 


Beh kenaka mf En ahan 


BOMBAY HIGH COURT 
First Civil Appeals Nos. 67 and 66 of 1934 
August 2, 1931 
MURPHY AND SEN, Jd. 
COOVERJEE H. PLUMBER AND OTHERS 
— PusIntTirrs—APPELLANTS 


VETSUS 
VASANT THEOSOPHICAL CO-OPERA- 
TIVE HOUSING SOCIETY, Lro.— 
DEFENDANT —RESPONDENT. 

Civil Procedure Code (Act V of 190%), s. 9— 
Suit to set aside award by arbitrator appointed 
under Bombay Co-operative Societies Act—dJurisdic- 
tion of Civil Court to entertain—Bombay Co-opera- 
tive Societies Act (VII of 1925), ss. 57, 54, 95, 64, 
64-A—Award under Act—Suit to set wt aside— 
Transfer of Property Act (IV of 1882), s. 53-A— 
Held not applicable. 

A Oivil Court caunot, under s. 9, Oivil Procedure 
Code, read with s. 57 of Bombay Co-operative 
Societies Act, entertain a suit to set aside an 
award of arbitrators ora decision by the Registrar 
or his nominee arrived at under the provisions of 
the Bombay Co-operative Societies Act, Bharmakka 
v. Mallappa (1), followed. | 

The Co-operative Housing Society (defendant) was 
registered under the Oo-operative Societies Act of 
1912. It was started with a view to provide houses 
for its members so as to form a colony, mostly 
with the loans borrowed from the Rombay Govern- 
ment. The plaintifis were members of the Society 
since the date of its formation, and were in due 
course allotted two plots, for which they paid the 
price in full, On each of the plots, buildings 
were erected towardsthe costs of which plaintiffs 
made some payments. In August, 1928, differences 
arose between the parties. The Society claimed 
some money from each of the plaintiffs. 
The plaintiffa refused to pay. The dispute was 
referred to arbitration under the provisions of the 
Co-operative Societies Act. The arbitrator made 
awards directing the plaintiffs to pay in equated 
monthly inst \lments spread over a period of twenty 
five years. The plaintiffs still continued in default. 
The Society then passed a resolution determining 


‘the agreements with plaintiffs and declaring that 
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all the instalments and other moneys paid by 
plaintiffs were forfeited to the Society and that 
the buildings had become the absolute property of 
the Society, and that if the plaintiffs failed to 
hand over possession of the property, they would 
be charged Rs. 10 and Rs. 8,respectively, per day 
as compensation for wrongful use and occupation. 
Subsequently, the Society again instituted arbi- 
tration proceedings against the plaintiffs before the 
Registrar’s nominee under the Co-operative Societies 


Act. The plaintifis took no part in the proceed- 
ings. The nominee made his award con- 
firming the action taken by the Society. The 


plaintifis filed suits against the Society for a de- 
claration that the two awards obtained by the 
Society were null and void, and for a permanent 
injunction restraining the Society from acting upon 
the awards: 

Held on merits (i) that the plaintiffs should have 
appealed under s. 64, Bombay Co-operative Societies 
Act, in the case of the first award, and under 
s. 64-A, Bombay Co-operative Societies Act, in the 
case of the second, which was by the Registrar's 
nominee made under s, 54, Bombay Oo-operative 
Societies Act. 

(44) That though the arbitrators’ second award 
was not very clear, the forfeitures by the Society 
were for the amounts accruing due after the date 
of the first award as wellas for the amounts due 
under the first award and so the second award 
was within the terms of the references, 

(iii) That though some of the amounts claimed 
had fallen due subsequent to the references the 
award was valid, the plaintifis being bound by 
the bye-laws, since they were the members of the 
Society. 

(iv) Section 53-A, Transfer of Property Act, had no 
application to the case, What the plaintiffs 
could claim at the most was an agreement to 
lease them more or less permanently, certain areas 
of the Society's land for a specified sum, on their 
becoming members of the Society, and thereby 
being subject toits rules and bye-laws. They were 
never promised conveyances of land. 

F, C. A. from the decision of the First 
Class Sub-Judge, Thana, in O. S. No. 68 


of 1933. 


Mr. R. W. Desai, for the Appellants. 

Mr. M. R. Jayakar, for the Respondent. 

Murphy, J.—These two appeals, by Mr. 
Cooverji H. Plumber and Miss Khorshed 
F. Aria, arise out of their membership of 
of a Society, known asthe “Vasant Theoso- 
phical Uo-operative Housing;Society, Ltd.,” 
which had a scheme for building bunga- 
lows at Juhu. The Society’s plan was to 
acquire a large area of land to be con- 
verted into building sites, for the erection 
of houses, to be inhabited by the members 
of the Society and to form a Theosophical 
Colony. The Society issued a prospectus 
specifying its terms and the class of 
bungalows which it intended to erect for 
its prospective members, and their esti- 
mated cost. Theidea from the beginning 
appears to have been, not to sell any of 
the plots outright, but to have a system 
of tenant proprietorship, but persons 
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applying for a site could either-pay for 
the building and the site down, or in 
certain- cases borrow some money from the 
Society to be repaid by instalments. Both 
Mr. Plumber and Miss Aria became 
members of the Society by buying the 
requisite number of shares, and they were 
granted plots of land and had houses 
erected on them. Mr, Plumber held sixty 
shares and Miss Aria seventy-seven shares. 
Mr. Plumber was a member of the 
Sociely’s Managing Committee for some 
time. l 
In August 1928, differences first began 
to appear. The facts in the case of 
Mr. Plumber and in that of Miss Aria were 
parallel. It seems that in addition to the 
sums originally contemplated between the 
parties, and for a variety of reasons, the 
Society claimed a further Rs. 9,400 from Mr. 
Plumber and Rs. 7,950 from Miss Aria by 
equated monthly instalments spread over 
a period of twenty-five years. Both Mr. 
Plumber and Miss Aria refused to pay 
these amounts, and the Society proceeded 
to invoke arbitration in terms of the Oo- 
operative Societies Act. It obtained awards 
before the board of arbitrators and the 
plaintiffs were directed to pay—Mr. Plumber 
Rs. 7,016 and Miss Aria Rs. 4,109-8-O— and 
the costs of the references. Both the appel- 
lants took part in these proceedings before 
the board of arbitrators in their respective 
cases. Later, the Society attempted to 
execute the awards, partly through the 
Collector and partly personally against the 
members, and finally, having failed to 
recover the equated payments in. these 
ways, the Society passed a resolution, on 
June 17, 1332, determining the agreements 
wita the two appellants and declaring that 
all the instalments and other moneys paid 
by the appellans to the Society, as well as 
the two bungalows which had been erected 
at their cost on the Society’s plots, were 
forfeited. There followed some correspon- 
dence between the Society and the plaintiffs, 
and the Society again went to arbitration, 
awards being made on this occasion 
by the Registrar’s “nominee” as ‘he is called 
under the Act. The awards were mainly 
in respect of the propriety, or otherwise, of 
the Society's resolution forfeiting . the 
tenants’ plots. The grounds of forfeiture 
in each case were the equated monthly 
instalments in arrears, as well as the 
amounts due on the original awards, which 
had not been paid by the appellants. Ths 
appellants refused to attend the proceed- 
ings before the arbitrator on the second 
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occasion and the awards were made ex 
parte against them in each case.- The 
plaintiffs then filed the suits from the de- 
cisions of which the present appeals arise, 
in the Court of the First Class Subordinate 
Judge, Thana. 

The learned Subordinate Judge was of 
opinion that he had no jurisdiction to try 
the matter of the suits before him, since 
this was barred by the provisions ‘of the 
Co. operative : ‘Societies Act, and, on the 
merits, he held, after assuming that he had 
jurisdiction, that there was no substance in 
the plaintiffs’ case. The same points have 
been raised before us by Mr. R, W. Desai 
for-the twoappellants. Both the.cases were 
decided after. 


a joint hearing and are 
governed by the same judgment. Mr. 
Desai said that there was some slight 


difference between the two cases, but, we 
think that they are substantially similar 
and can he dealt with together. The 
learned Subordinate Judge has rightly 
stated that under s. 9, Oivil Procedure Uode, 
Oivil Courts can try all suits of a civilmature 
excepting such’ suits as are barred, either 
expressly or impliedly, by statutory pro- 
visions. The defendants’ contention was 
that cognisance ofthese cases was barred by 
s. 07, Bombay Co-operative Societies Act. 
The provisions relating to arbitration in 
that Act are in ss. 54, 56, 57, 64and 70. 
Section 54 provides for arbitration in all dis- 
putes between the Society and one of its mem- 
bers. Section 56 proivdes for an appeal 
being made against an award of the 
Registrar’s nominee. Section 57 runs thus: 

: “An order passed in appeal under s, 56 shall be final 
and conclusive. The award of the arbitrators ora 
decision by the Registrar or his nominee under s. 54 


shall not be liable to be called in question in any 
civil or revenue Court.” 


. Section 64 provides for appeals and 
revision, and s. 70, that no suit can be 
brought without two months’ notice to the 
Registrar by a person proposing to sue a 
Society. These are all the relevant pro- 
visions. Section 57 has..not itself been 
. interpreted by the Courts: But it is 
approximately in the language of r. 33, 
made under s. 43,- Co-operative Societies 
‘Act (II of 1912) and on that rule we have a 
decision of .a Division Bench of this Court 
in Bharmakha v. Mallappa ‘(1) wherein it 
was decided that the Civil Courts have no 
jurisdiction to set aside an award made by 
‘arbitrators appointed under the Co-operative 
Societies Act. Rule 33 runs: 

“An award of the arbitrator or a decision of the 


(1) 96 Ind. Oas, 350; 28 ‘Bom, L R 598; ALR 
- 1926 Bom, 352, 
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Registrar under r, 31, if not appealed against within 
one month, and an order of the Registrar or the 
Local Government. in appeal under r. 32, shall, as 
between the parties to the dispute, not be liable to be 
called in question in any civilor Revenue Court and 
shall be, in all respects, final and conclusive.” 


There being this decision of a Bench of 
this Court on a rule which substantially is 
inthe language of the later s. 57, it seems 
to us prima facie that these suits were 
barred by the Bombay Co-operative 
Societies Act, 1925, and that the persons 
aggrieved should have appealed under s. 61 
in the case of the first award, and under 
s. 64-A in the case of the second, which was 
a Registrar's nominee made under 
s. 54, 

Mr. Desai has argued that he is not 
challenging the awards as they stand, but 
the second pair of awards ordering for- 
feiture of the hoidings. These, he says, 
were ultra vires and made without 
jurisdiction, because, what they refer to is 
the enforcement of the orders of forfeiture 
made by the Society, while what 
really have been enforced are the first pair 
of awards by means of the second pair 
upholding the forfeiture of the plaintiffs’ 
holding under cl. 10 of the agreement of 
lease, and by which the rules of the 
Society had been held to bind the plaintiffs 
even though they have not signed leases. 
We think that this contention is not well 
founded. At the time when the Society 
forfeited the plaintifi’s holdings, the plaintiffs 
were in arrears, not only for the amounts 
due under the first pair of awards, but 
also, it appears, for what are called further 
moathly instalments of equated payments, 
We are informed by Mr. Jayakar that the 
further amount in the case of Plumber is 
Rs. 2,973-8-5. This being so, we think that 
though the arbitrator’s second awards are 
not very clear, the forfeitures by the Society 
were for the amounts accruing due after 
the date of the first awards, as wellas for the 
amounts due under the first awards, and, if 
so, the second awards were within the terms 
of the references. 


The next ground of objection taken by the 
learned Advocate was that some of the 
amounts claimed had fallen due subsequent 
tothe references. Both the plaintiffs were 
members of the Sosiety and by its rules 
were bound by the bye-laws for the time 
being in force, and the demand made upon 
the appeilants, whatever may have been 
the implied promises in the original 
prospectus, were within the terms of the 
bye-laws as they then stood, which bound 
the appellants, and we think, on the facts 
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into which we have gone at some length that 
neither of the awards was ultra vires in the 
sense in which Mr. Desai has argued. 

Mr. Desai also relied on the doctrine of 
part performance. It has been pointed out 
by the other side thats. 53-A, Transfer of 
Property Act, as now amended came into 
force in 1930, and can have no application 
tothe present appeals, the facts of which 
happened before that date. It also has no 
retrospective effect. Mr. Jayakar has 
argued that in Arif v. Jadunath Majum- 
dar (2), it has been held by the Privy 
Council that the doctrine of part perform- 
ance is not applicable to India so as to 
override the terms of the statute. We 
think that the rule of part performance has 
no application to the present case. What 
Mr. Desai’s clients could claim at the most 
was an agreement to lease tothem, more or 
less permanently, certain areas of the 
Society's land for a specified sum, on their 
becoming members of the Society, and there- 
by being subject toits rules and bye-laws. 
They were never, as they claim, promised 
conveyances of the land, for the scheme 
contemplated was one of tenant-proprietor- 
ship and not a freehold, and all payments 
were made.on this basis. We think that 
the doctrine of part performance does not 
help the plaintiffs-appellants. 

Lastly, Mr. Desai has argued that the 
language of s. 57, Bombay Co-operative 
` Societies Act, barring suits designed tc 
dispute an award is different from that of 
s. 51, Bombay Co-operative Societies Act, 
which forbids challenging liquidation 
proceedings by means of civil suits. We 
think that the difference of language is 
immaterial, for the idea underlying both 
the sections is, we believe, the same. We 
confirm the decree of the lower Court and 
dismiss the appeals with custs. The 
amounts deposited by the appellants may 
be withdrawn by the Society in part pay- 
ment of the sums due from the appellants 
with interest, under the awards. 

Sen, J.—J agree. Mr. Desai's arguments 
can be summarized as under: (|) That the 
plaintiffs are not tenants of the Society and 
that cl. 10 of the agreement (which is at 

. Q to 55 of the paper-book in Appeal 
No. 66 of 1931) is not applicable ; (2) that 
the Society, having got an award under s. 54, 
Co-operative Societies Act, cannot now rely 
on the terms of cl. 10 of the agreement: 

(2, 131 Ind, Cas. 762; 33 Bom L R %93: A IR 
1931 P O78; 60M L J 538. 33L W 586; 53 C LJ 
459 35 O W N ¿50 15 ROD 3-4;°8 O WN 739; 
` {1931M W N 480; Ind, Rul. (1931, P Q154; 48 0 
> 13385 (P O} l 
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(3) that no new matter was at issue at 
the time of the second decision, that 
therefore, no nomination by the Registrar 
under s. 54 was necessary, as the first 
award could be executed under s. 59 of 
the Act, and that the decision of the 
nominee was ultra vires; (4) that s. 53-A, 
Transfer of Property Act, applies and the 
plaintiffs could nof be evicted: and (5) 
that s. 57, Bombay Co-operative Societies 
Act, is not applicable, its language 
being different from that used in s. 41, 
and that the jurisdiction of the Civil Courts 


‘is not barred under s. 57, 


We do not think that there is any sub- 
stance in any of these arguments. To take 
the point about s. 53-A, Transfer of Property 
Act first, this point has now been raised 
for the first time in this Court; it is not 
mentioned in the memorandum of appeal. 
There is no writing in this case signed by 
the contracting parties from which the 
terms of the transfer can be aszertained. 
Besides, the plaintiffs, to my mind, have 
not established their contention that they 
have throughout been. willing to perform 
their part of the contract. It has also been 
pointed out by Mr. Jayakar that the 
receipts in the case show that the amounts 
were paid by the appellants between the 
years i924 and 1927 while the new s. 53-A, 
Transfer of Property Act, came into opera- 
tion on April 1, 1930, so that the alleged part 
performance took place before the section 
came into operation. Apart from all 
these considera'ions, .this section would 
not, of course, apply if the jurisdiction of 
the Civil Courts be held to be barred. 
The plaintiffs were undoubtedly members 
of the Society, and therefore, were bound by 
its bye-laws. Regulation X of Form B at- 
tached to the bye-!aws is to the following 
effect: 

“In the event of a member paying for his house 
by instalments, he shall, until the execution of the 
lease, be bound by the covenants, agreements and 
provisions contained in the form of lease to be granted 
to him in the sınə m naer ani to the same extent as 
if he had actually executed the lease”. 

The plaintiffs were certainly not the 
purchasers of the suit properties by any 
legal documents. There are no sale-dee.is 
and it is undoubted that the plaintiffs 
have been required to`pay the Society for 
the plots as well as the hungalows thereon 
which have peen consira:el for them, by 
regular monthly insvalmens. Tha tirst 
award, which is not now challenged by Mr. 
D sai, is based on the Society's de nands 
wherein ons item was mide up of pass 
jnstalmenta due from the plaintitfs, and in 
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the reasons for that award the monthly 
instalment is stated: to be Rs. 105-10-0. The 
plaintiffs’ agreement with the Society has 
;been produced (pp. 50 to v5 in the paper 
book in First Appeal No..66 of 1934), and 
. the evidence shows that the Society adopt- 
ed this agreement as a part of its bye-laws. 
This agreement speaks of tenant owner- 
ship system. and refers to “the tenant,” 
thronghout. - There can be no doubt that 
under the bye-laws of the society the 
plaintifs became their tenants, and they 
were entitled to regular.leases after all the 
dues tothe Society were paid off, as stated in 
the last clause'of the preamble to the agree- 


ment, Clause 8 of the agreement provides: 

“Provided nevertheless that from the date hereof 
‘until the execution of the said lease the tenant shall 
be bound and will perform and observe the coven- 
ants, agreements and provisions on his part contained 
in the said form of lease as if the same had been 
actually executed by him.” 


The Managing Committee's resolution . 


dated June 17, 1932, was based on cl. 10 
of the agreement, The award of October 14, 
1932, no doubt, states that the Managing 
Committee’s resolution was passed on ac- 
‘count of the plaintiffs’ failure “to pay 
instalments of the amount under the 
(first) award passed”, against them. But even 
supposing that subsequent instalments 
were not-considered by Managing Com- 
“mittee, the award does not alter the 
_character of the dues from the plaintiffs to 
the Society. They were partly in respect 
of equated instalments due from the 
plaintiffs and partly in respect of other 
‘sums payable under the agreement. The 
Society cannot be said to have relinquished 
the power it had under cl. 10 of the agree- 
ment simply because the matter had been 
_ first referred to arbitration. They could 
undoubtedly have proceeded under s. 59, 
_ Bombay Co-operative Societies Act to exe- 


cute the first award, but I find no reason . 


for holding that their action under cl. LO of 
` the agreement was ultra vires, In passing 
the resolution of June 17, 1932, they do 
_ appear however to have considered new 
- facts, such as those stated in the Secre- 
tary’s report of June 8, 1932, particularly 
the question of the plaintiffs’ persistent 
‘default. In the statement of the case 
‘against Mr. Plumber submitted to the 
- Assistant Registrar by the Secretary of the 
Society (which is at p. 67 of the paper- 
book) it is stated ; 
“As he took up an obstructive attitude and per- 
sistently failed to pay even the subsequent equated 
- instalments and the other dues of the Society in 
contravention of the bye-laws of the Society, the 
Maneging Oommittee by ita resolution passed at its 
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meeting held on June 17, 1932,terminated the agreement 
to lease under cl, 10 of the said agreement to lease’. 

The Sosiety evidently wanted to take the 
more drastic steps which they have taken 
on account of the conduct of the plaintiffs, 
and in order to make their resolution 
capable of execution, an application had 
to be made under s. 54, Bombay Co-operative 
Societies Act. It cannot therefore be said 
that there was no ground for reference to 
the Registrar. The nominee was appointed 
by the Registrar in accordance with the 
reso.ution passed by the Managing Oom- 
mittee, and it cannot be said that his 
action in so doing was in any sense ultra 
vires. The appellants did not appeal 
against the order appointing the nominee 
or against the second award, under s. (4 
or s. 56. Nor have they moved the Registrar 
or Government to inteifere with any order 
under powers vested in them under s. 64-A. 
It therefore seems that s. 57, Co-operative 
Societies Act, is a bar to Civil Court's 
jurisdiction in this matter. This section 
has been interpreted in Bharmakka 
v. Mallappa (1) and it has been held therein 
that Civil Courts have no jurisdiction to 
set aside an award made under the Co- 
operative Societies Act. At the time of this 
decision the Act in force was the Co- 
operative Societies Act, II of 1912, and 
this decision was based on r. 34 made 
under s. 43 of that Act, which is now sub- 
stantially the same as s. 57 of the present 
Act. I, therefore, agree with the finding of 
the lower Court that under s. 57, Uo- 
operative Societies Act, und s. 9, Civil 
Procedure Code, the jurisdiction of Civil 
Courts is barred. The appeal must accord- 
ingly be dismissed. 

D. Appeal dismissed, 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1170 of 1932 
March 6, 1934 
KRISHNAN PaNDALAI, d. 
MUDARA AND OTHERS — APPELLANTS 
versus 


MUTHU HENGSU AND OTHERS— 
RESPON DENTS 

Aliyasanthana Law—Partition—Provision in parti- 
tion deed that members of one branch cannot 
alienate without consent of other branch—Validity 
— Restraint on alienation—Dijference between parti- 
tion and maintenance arrangement—Transfer of 
Property Act (IV of 1882), s. 10. 

A provision in a partition deed prohibiting 
alienation, including mortgage of the properties 
allotted in ubsolute interest to each sharer except 
with the consent of the other sharersis repugnant 
to law and this rule is applicable to cases of 
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partition of Marumakkathayam and Aliyasanthana 
families, though it is not an uncommon provision 
for members of a tarwad who naturally desire 
that their properties should remain among them- 
selves and their descendants to make provisions of 
this character, 

Where a lady governed by Aliyasanthana law 
made a gift of her property to the descendants of 
her two predeceased sisters to be enjoyed by the 
donees and their descendants in hereditary succes- 
sion in equal shares and by a later document the 
properties were divided by the descendants of 
the donees by metes andjbounds but the document, 
however, contained a provision that the members 
of each branch should have no right whatever to 
alienate the properties allotted to them without the 
consent of all the major members of both the 
branches : 

Held, that the transaction was an out and out 
partition and not a mere maintenance arrangement 
and the provision restraining alienation by one 
branch without the consent of the members of the 
other was invalid, K. Venkataramanna v, Bram- 
manna Sastrulu (1), Ramalinga Khanapure v. 
Virupakshi Khanapure (2), Chandar Sarkar v. 
Kundan Lal (3) and Jaffri Begam v. Syed Ali Raza 


(4), relied on. Mahomed Raza v. Abbas Bandi 
Begam (5), distinguished. | 
A. against the decree of the District 


Court of South Kanara in A. S. No. 308 of 
193], preferred against the decree of the 
Court of the Subordinate Judge of South 
Kanara in O. 8. No. 2 of 1931. 

Mr. B. Sttarama Rao, for the Appel- 
lants. 

Messrs. K. Y. Adiga and M. R. Kini, 
for the Respondents. 


Judgment.—The plaintiffs of whom 
the 3rd plaintiff is the assignee of a 
mortgage from the other plaintiffs appeal 
against the decision ofthe learned District 
Judgeof a South Kanara confirming the 
decree of the Sabordinate Jadge and dis- 
missing their suit on the mo.tgage, Ex. A 
dated March 6, 1919 for Rs, 1,500 executed 
by defendants Nos. 1 and 2 for themselves 
and as guardians of defendants Nos. 3 and 
6 and three others since deceased who 
were all members of an Aliyasanthana 
family to which the mortgaged property 
belonged. The defence was that the mort- 
gage was invalid for various reasons, viz, 
(1) .thatit should have been executed not 
only by those who execute it but also by the 
members of a collateral branch according 
to the terms of a partition deed (Ex. ID), (2) 
that even all the members of the mort- 
gaging branch had not joined the moitgage 
and (3) that the mortgage wasnot for de: ts 
binding on the family. The District Munsif 
found that the mortgage was true in the 
sense that the mortgagee paid the full 
aniount of consideration, that the objection 
as tonon-joinder of the other persons was 
not sustainable butthat the debt had not 
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been proved to be for the benefit of the 
defendants’ family and therefore, binding 
On it. In appealthe learned Judge tooka 
somewhat different view but agreed with 
the Munsif in‘ dismissing the suit. He 
did not guintothe question whether the 
debt was for purposes binding on the 
defendants’ family because in his view the 
mortgage failed as it was not executed either 
by all the members of the defendants’ 
branch nor a fortiori by those members 
together with the members of the other 
collateral branch: According to the learn- 
ed Judge these conditions were necessary 
to validate the mortgage according to the 
stipulations of the partition deed (Ex. II). 
As to the persons who did not join in 
Ex. A it was admitted that among the 
members of the defendants’ branch one 
Kunhalava who was examined as D, W. 
No. 2 inthe case had not taken part in 
the mortgage and it was also admitted 
that noneof the members of the collateral 
branch joined in it. Ifthe Judge’s view 
that the mortgage is invalid because the-e 
persons did not join init is incorrect, 
it will be necessary to consider the 
validity of the mortgage on the usual 
ground of the debt being binding or other- 
wise, 

Thelearned Judge has fallen into a 
mistake in thinking that Ex. II the parti- 
tion deed amounts only to an arrange- 
ment for maintenance which left the 
integrity of the entire tarwad unaffected. 
The facts are that one Thankuju, a lady of 
this family, was the own erof some properties. 
Being issueless sne gave it to the descend- 
ants of her two pre-deceased sisters, viz , two 
daughters ofher sister Parameswari and 
two grand-daughters of the other prede- 
ceased sister Vengamma. The gift is 
Ex. I, dated February 18, 1878, and the 
terms of the gift are important to show 
what right the donees derived under it. 
It says, “You fourand your descendants 
in hereditary succession shall enjoy in two 
equal shares”. Itis clear that the descend- 
ants of Parameswari and those of Vengam- 


ma were given the properties in equal 
halves to be enjoyed by them and their 
descendants in absolute right. The later 


partition (Ex. II, dated January 1!, 1889) 
recites that the two branches had been 
enjoying this property without division 
till that time that such joint enjoyment had 
become inconvenieat andl that therefore, 
with the help of wise men the properties 
themselves were being divided by metes 
and bounds. In short, though there bad 
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been adivision ininterest before, thera ha l 
not been an allotment of property in 
two shares which was all that Ex. IL effect- 
ed. The learned Judge's view, therefore, 
that Ex. II amounts to an arrangement 
for maintenance as against the express 
terms of Ex. I and of Ex. II. If any- 
thing more were necessary to show the 
yeal character of Ex. IJ, itis found in the 
provision therein thatthe members of the 
respective branches were to enjoy the 
properties allotted to them under perma- 
nent right in hereditary succession. They 
were to pay the assessment in equal shares, 
The arrangement then made as to division 
wasinthe contemplation of the parties 
perpetual and permanent and not a tem- 
porary one as maintenance arrangements 
are, 4. e. till itis revised. The learned 
Judge was apparently misled by the 
fact that maintenance arrangements are 
common in Marumakkathayam and Ali- 
yasantanam families and by the fact that in 
Ex. II all the persons that might have joined 
init in the two branches did not join. 
The fact that maintenance arrangements 
ale common cannot be allowed tooverthrow 
the plain meaning and the express terms 
of the document if an outright partition 
was intended by them nor can the fact 
that every single person of both the 
branches did not join, affect the question 
if everybody concerned was content to 
accept the partition effected by the seniors 
of the families. Thatisa matter entirely 
for them and if they are content, their not 
having put their signatures to the docu- 
ment cannot affect its meaning. It was 
this misconstruction of Ex. II that led the 
learned Judge to his conclusion that the 
mortgage Ex. A is invalid because it 
infringed one of the conditions mentioned 
in Ex. II, viz., that encumbrance affecting 
the property would nct be valid unless all 
the members of both the branches joined in 
them. 

Exhibit IL being established beyond 
question to be an outright partition, and 
in view of Ex. Į it could not be anything 
else, the question is whether the mortgage 
is viiiated because it infringes the provi- 
sion in Ex. II that all the members of both 
the branches should have joined in it. On 
this the learned Judge has not expressed 
any opinion. Thatis the point which has 
been argued here. The appellant's argument 
is that a provision inapartition deed pro- 
hibiting alienation including mortgage, of 
the properties allotted in absolute interest 
to each share except withthe consent of 
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the other shares isrepugnant tos. 10 of the 
Transfer of Property Act. The actual 
clause in Ex. JI is in these terms: — 

“The members of each branch should have no 
right whatever to alienate any portion whatever 
of this property by way of mulgeni, etc. (alienation 
by way of chalgent being excepted). Such aliena- 
tions if made should be invalid, If necessity arises 
for contracting debts on the liability of this property 
all the major members of both the branches should 
jointly do so. Ifthe members of each branch contract 
debts as they please, they should be personally 


liable for such debts but the property should not 
be held liable therefor.” 


As I have found thatthe two sharers had 
an absolute estatein their shares conferred 
upon them both by Hs. 1 and Ex. II, the 
question is whether these restrictions are 
valid. The question about mulgeni does 
notnow arise because it is not the sub- 
ject of the suit. But the question is whether 
a mortgage executed by the members of one 
of the two branches alone and which would 
be valid if it can be shown that the debt 
was necessary for that branch, would be 
invalid merely . because the members of 
the other branch didnot take part in it. 
If the clause is valid, it would be invalid 
but if it is not, that ground of invalidity 
disappears. In the firstplace a provision 
requiring the owner of a property not to 
encumber it unless he can get the consent 
of his neighbour who is not interested 
in it whatever is a restraint sufficiently 
absolute to fall with, s. 10. Take this 
very case. The mortgagors said, though it 
was not admitted thatthey attempted to 
satisfy the clause by sending notices to 
the members of the other branch and 
that the others merely took no notice of 
them. What arethe mortgagors todo in 
the circumstances? They have no power 
to compel the consent of a sharer who has 
taken hisshare and has no beneficial in- 
terest in the property to be mortgaged. 
To require such a person’s consent before 
an owner's mortgage of his own property 
can be valid, makes the owrer’s undoubted 
right of ownership practically valueless. 
Such a restriction is,in my opinion, in 
effect and substance absolute. In K. Ven- 
kataramanna v. Brammanna Sastrulu (1), 
A, B, C and D effected a partition of joint 
family properties and agreed that if anyone 
of them should have no issue, he would 
have no power to sell his share but should 
leave it for the other sharers. A sold his 
share and died without issue. B,C and D 
sued torecover that share and the Court 
held that the condition was void as re- 
pugnant toone of the legal incidents of 

(1) 4M HOR 345. 
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property. Similar are the decisions of the 
Bombay and Allahabad High Courts in 
Ramalinga Khanapure v. Virupakshi 
Khanapure {?) and Chandar Sarkar v. 
Kundan Lal(3). A decision of the Privy 
Council somewhat on the same line is in 
Jaffri Begam v. Syed Ali Raza (4) where 
the partition waséffected by an arbitrator. 
After allotting shares totwo sisters he 
directed that neither should have a right 
to claim paitition. On the death of one, her 
son sued for partition. Their Lordships said 
it may have bound the parties who agreed 
among themselves to ‘abide. by it but as 
against the present plaintiff it has no effecr 


whatever. The arbitrator had no power 
to make property which was divisible 
by law indivisible for ever. That is the 


practical effect of the clause against mort- 
gages and other alienations contained in 
Ex. II. We are not concerned with the 
effect as between the parties to Ex. II 
because the mortgagors in Ex. A are not 
those parties, at any rate not wholly. The 
effect ofthe clause isto make the shares 
ofthe defendants’ branch for ever inalien- 
able except with the consent of the mem- 
bers of the other branch who have no 
interest in it at all. Such a prohibition 
is clearly repugnant to s. 10. It was 
argued thatthis was a case not of an 
absolute restraint on alienation but a par- 
tial one and Mahomed Raza v. Abbas 
Bandi Begam (5), was cited. That was 
a case where a prohibition of sales to 
strangers who were not members of the 
family was held not inconsistent with s. 10 
ofthe Act. Thisis not such a prohibition. 
The prohibition is universal and applies to 
all possible alienees and for all time. 
The learned Judge seems to have been 
influenced by the fact that these provisions 
are frequently contained infamily arrange- 
ments on the West Coast in Marumakath- 
yam and Aliyasanthanam families into 
thinking that wherever they occur they 
must be according to the spirit of the 
people and therefore not invalid. It is 
not an uncommon provision for members 
of a tarwad who naturally desire that their 
properties should remain among themselves 
and their descendants and not be dissipat- 
ed by succeeding generations to make 


(2) 7 B 538. 
(3) 1 Ind. Cas. 554; 31 A 3; A WN 1908, 259; 5 A 
LJ 672. 


(4) 23 A 383, 
(5) 137 Ind. Cas. 321; 7 Luck. 257; Ind. Rul, 


(19382) P O161; A IR 1932 PO158; 36 OWN 774; . 


4 Bom. L R 1048; 90 W N 577; (1932) A Ld’ 709; 36 
W 69; 63M L J180; 59 I A 236 (P Ó). ` 
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sent back to him for the 
.of the question above-mentioned, 
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provisions ofthis character. But it is clear 
that, however much people may desire 
to keep their property inthe hands of their 
desvendants, they cannot succeed in doing 
so by violating the provisions of law as to 
transfer of property. Once the property is 
given absolutely toa member or branch 
of a family, to provide that that member or 
branch shall not alienate it-is to offend 
againstthe law. This prohibition does 
not of courseapply where the member or 
the branch is not given the property 
absolutely but is only given for enjoy- 
ment or convenience. There the question 
does not arise because the property is not 
absolutely transferred. It was on that 
point that the learned Judge erred. . 

The question, therefore, remains to be 
tried whether on its own merits the debt 
evidenced by the mortgage is one binding 
upon the defendants’ branch, This question 
has not been considered by the learned 
Judge and the case must, therefore, go 
back tohim for its determination and a 
fresh decision. The decree ofthe learned 
Judge is, therefore, reversed and the case ~ 


and a 
fresh decree thereon. The appellants 
will have a refund of the court-fee paid on 
the memorandum of appeal. They will have 
the costs of this second appeal from .the 
respondents. The costs in the two lower 
Courts will be provided for by the learned 
Judge in his fresh decree. 
A. Decree reversed. 


remen datan ENE karanan 


RANGOON HIGH COURT | 
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1934 Be, 
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J ULI MEAH—APppLIOANT 
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Civil Procedure Code (Act V of 1908); 0O. XLVII, 
r, 1~--" Error apparent onthe face of record” — 
Meaning of —Iailure of Judge torefer to an autho- 
rity binding on him, tf such an error. 

The meaning..cf “an error apparent on the face 
of the record” ìs “an error which can be seen by 
a mere perusal of the record without reference to 
any other matter, and it certainly cannot be held that 
on a perusal ofthe record of a case, the fact that 
the Judge had failed to refer to an authority bind- 
ing upon him would be apparent, A failure to 
consider a precedent bearing upon the case is not a 
mistake oran error apparent on the face of the 
record, but is really discovery of new and important . 
matter by the party whoought to. have brought — 
this precedent to the notice of the Court, and, there- 


determination .. 


1935 i 
fore, he cannot apply for review of the judgment 
and decree on this ground unless he can show that 
his failure to bring it tonotice was excusable. [p. 
592, col. 2.] 

[Case law referred to ] 

C. M. A. from the decision of Mr, Justice 
Dunkley, dated April 30, 1934. 

Mr. S. K. D. Gupta, for the Applicant. 

Mr. P, K. Basu, for the Opposite Party. 

Judgment.—This is an application for 
review of my judgment passed in Special 
Civil Second Appeal No. 171 of 1933, in 
which appeal the present applicant was 
the respondent. At the hearing of this 
appeal, objection was raised by learned 
Counsel on behalf of the respondent that 
no second appeal lay, on the ground that 
the suit was a suit for pure money claim 
and, therefore, was of a nature cognizable 
by Courts of Small Causes, within the 
meaning of s, 102, Civil Procedure Code. 
In reply to this argument, Mr. Basu for 
the appellant, who is the respondent in the 
present application, argued that the 
suit was a sult to enforce an award and 
that therefore, in accordance with the de- 
cision in the case of Ma Hla Gyi v. Maung 
Setk Po (1), the facts of which were exactly 
the same as those of the case before me, 
a‘second appeallay. There was no reply 
to this argument, and following this deci- 
sion I held that a second appeal did lie, 
and proceeded to deal with the appeal 
upon lis merits, and setting aside the 
judgment and decree of the Assistant 
District Court on first appeal, restored the 
judgment and decree of the Township Court. 
I may at once say that I am stall con- 
vinced that the decision of the Township 
Court was correct and that of the Assistant 
District Court was wrong, and that, there- 
fore, on the merits, 1 was right in restor- 
ing the decision ofthe Township Court, 

The ground’.on which ‘this application 
for review is-based is that it. was not 
brought to my notice that the decision in 
Ma Hla Gyi¥. Maung Seik Po (1), had been 
specifically over-ruled by the decision of a 
Bench of this” Court in Maung Ni v. Maung 
Aung Ba (2), .which was binding on 
me, and that therefore, my judgment 
in the second“ appeal was _wrong ir 
law. It is plain that if the decision in 
the case of Maung Niw:' Maung Aung Ba 
(2), had been brought to my notice, as that 
decision was binding upon me, I should 
have been constrained to hold that nosecond 


a 79 Ind. Cas. 718; A IR 1924 Rang, 192;1R 


(2) 97 Ind. Cas, 1032; AI R 1926 Rang. 198;4 R 
227; 5 Bur. LJ 133 
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appeal lay in the case before me, and 
consequently should have had to dismiss 
the appeal instead of allowingit. I, how- 
ever, absolve Mr. Basu, who appeared 
for the appellant-respondent in the appeal, 
and still appears for him in the present 
application, of any suggestion of deceiving 
me by not referring to the case, for 
Į am quite sure that he was just as 
ignorant of its existence as I was and 
as learned Counsel for the present ap- 
plicant was. It was the duty of learned 
Counsel for the present applicant tohave 
brought this authority to my notice in 
reply to Mr. Basu’s argument inthe appeal, 
and had he done so, that would have 
concluded the case in his favour, buthe 
was plainly unaware of it. 

There are three cases 
review is permitted, namely, of new 
material overlooked by excusable mis- 
fortune, mistake or error apparent on the 
face of the record, or “any other sufficient 
reason.” It is now contended on behalf 
of the present applicant that my failure 
to consider the Bench decision of this 
Court is an error apparent on the face 
of the record oris “other sufficient reason.” 
It has been laid down by their Lord- 
ships of the Privy Council in Chhajju Ram 
v. Neki (3), that “other sufficient reason” 
means a reason sufficient on grounds 
analogous to the two grounds previously 
specified, and the argument for the ap- 
plicant is that this failure to consider a 
ruling of this Court is either an error ap- 
parent on the face of the recordor isa 
reason analogous to such error, 

In support of his argument learned 


in which alone 


Counsel for the applicant has cited the 
cases of Murari Rao v. Balavanth Dikshit 
(4) and Brindaban Chandra v. Damodar 


Prasad (5). In the former case a Bench 
of the Madras High Court held that, where 
a Judge dismissed a suit ona wrong 
interpretation of the Hindu Law, that was 
an error apparent on the face of the 
record and a good ground for review, 
but in the course of their judgment (at 
p. 957* their Lordships said that this 
error was “so patent that we think that it 

(3; 72Ind. Cas. 586; AIR 1922P O112; 491 A 
144; 3 Lah. 127; 30 M LT 295; 26 O W N 697; 41 
P UR (PO) 1922;3 PLT 435; 16 L W 37;17 P 
W R1922; 43 ML J 332; 24 Bom. L R 1238; 4U 
P LRP O) 99; 36 CO L J 459 (PO, 

(4) 76 Ind. Oas. 342; A IR 1924 Mad. 98; 46 M 
955; 45 M LJ 309; 18 L W 363; (1923) MW N 


761, 
(5) 85 Ind. Cas. 65; A I R 1925 Oal. 304; 290 W 
N 148. 
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can be said to be apparent on the face of 
the record”; see further on this point 
Balkishan v. Bundia (6). In the latter case, 
the original decision of the Bench of the 
Caleutta High Court proceeded upon an 
interpretation of a :ruling. 0f their Lord- 
ships of the Privy Council, which interpreta- 
tion was contrary to the interpretation of 
the same ruling adopted by their Lord- 
ships’ of the Privy Council themselves in 
another case, judgment in which was 
delivered after the Bench of the Calcutta 
High. Court had delivered their judgment, 
and:on-this ground a reviéw was alleged. 
The-facts of the case were extremely pecu- 
liar, ‘put in any case it appears tome, 
that the judgment 


“of. their. Lordships of the Privy Council 


at 


-~in ‘Kotaghiri Venkata Subbamma Rao v. 
= Vellanki Venkatarama 
: where -fhefr Lordships held that review of 
- -á decree which was right when it was made 
„ i&“noti authorized on the 
-happening of 


Rao (7), at p. 10* 


ground of the 
some subsequent event, 
shows that the decision in Brindaban 
Chandra v. Damodar Prasad (5) was 
wrong. 

The meaning of “an error apparent on 
the face of the record” is, to my mind, 
an error.which can be seen by a mere 
perusal Of-the record: without reference to 
any other matter, and--it certainly cannot 
be: held that, onza perusal of the record 
of a gase, the fact that the Judge had 
failed. to refer to an authority binding 
upon him would beapparent. In Chhajju 
Ram v. Neki (3), their Lordships of the 
Privy Council laid down that the fact that 
a judgment proceeded upon an incorrect 
exposition of the law is no ground for 
review under O. XLVII, r. 1, Civil Proced- 
ure Code. This must obviously be so, for 
otherwise every judgment of a Court 
could be called in question on the ground 
that the Court had wrongly laid down 
the law in itsjudgment and there would 
be no finality to litigation. In Ellam v 
Basheer (8), at p. 1867, Garth, O. J., said: 

“The parties ought to come prepared with all 
their materials, both of Jaw and facts, at tbe 
first hearing, and if they do not come properly 
prepared, they ought not to be allowed, upon 
discovering that they had omitted to bring for- 


ward some decided case, to try the case over 
again upon the strength of their own omission.” 


The decision in Hoy Meghraj v, Beejoy 
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Gobind (9), isto the same .effect. „Both 
these decisions were cited with approval- 
in Chhajju Ram v. Neki (3). In Garabint 
Kamarin v. Suraja Narain Singh (10), it 
was held that a judgment cannot be re- 
viewed on account of some mistake or 
an error apparent on the face of the 
record, when the alleged- mistake or error 
is a wrong exposition of the law, as for 
instance, when the judgment is based on 
a precedent which has been modified by a 
subsequent decision. This decision is 
exactly applicable to the facts of the 
present case, and, with all due respect, 
in my opinion correctly lays down the 
law relating to review of judgment in 
regard thereto. A failure to consider a 
precedent bearing upon the case is nota 
mistake or an error apparent on the face 
of the record, but is really discovery of 
new and important matter by the party 
who ought to have brought this precedent 
to the notice ofthe Court, and therefore, 
he cannot apply for review of the judg-' 
ment and decree on this ground unless he 
can show that his failure to bring it to 
notice was excusable. 

In the present case it is not suggested, 
that the applicant, as respondent in the. 
second appeal, had any excuse whatever 
for not bringing to my notice the case of 
Maung Niv.Maung Aung Ba(2). Con- 
sequently, this application for review fails 
and is rejected with costs, Advocate’s fee 
five gold mohurs, < 

D: Application rejected. 

(9) 1 C 197; 23 W R 438. 


(10) 75 Ind, Cas, 177; A 1R 1924 Pat. 250; 3 Pat. 
134; (1923) Fat. $61; 5 P L T 52, 





LAHORE HIGH COURT 
Second Civil Appeal No. 1281 of 1932 
January 2, 1934 
COLDSTREAM AND BHIDE, JJ. 
ARJAN SINGH—Puarmntisr—APPELLANt 
Versus 
WARYAM SINGH AND OTHERS— 


DEFENDANTS— RESPONDENTS 

Custom (Punjab)—Alienation—Reversioner not 
born attime of alienation—Competency to challenge 
—Limitation Act (IX of 1808), s. 6—Extenston 
under, if can be availed by reversioner born after 
alienation. 

A reversioner, even if he was not born at the time 
of the alienation challenged has a locus standi to 
dispute the alienation. Jowala v. Hira Singh (l), 
relied on. 

Limitation for the suit begins to run from the 
date of alienation and where, the reversioner was 


` born subsequent to this date he cannot avail himself 


of an extension of time under s. 6, Limitation Act. 
Chiragh Din v, Abdullah (4), followed, 


1935 

S. C. A. from the decree of the District 
Judge, Ludhiana, dated April 27, 1932. 

Mr. L. C. Mehra,for the Appellant. 

Mr. Jawahir Singh, for the Respondents. 

Coldstream, J.—On June 4, 1910, 
Waryam Singh, a Jat of Mauza Manoke 
in Jagraon Tahsil registered a will leaving 
his property to hisdaughter’s son Nagindar 
Singh. In 1929 he made a gift of his 
landed property to Nagindar Singh and 
this property was recorded by mutation in 
favour of Nagindar Singh. 

In 1930 a suit was brought by Arjan 

Singh, a reversioner of Waryam Singh, for 
a declaration that the will was fictitious, 
illegal and invalid and would not affect 
his reversionary rights after Waryam 
Singh's death. 
_ The trial Court dismissed the suit hold- 
ing that Arjan Singh, who was not born at 
the time when the will was registered 
(he was born in 1911), had no locus 
standi to dispute the alienation. On appeal 
the District Judge upheld the dismissal 
but on the ground that the suit was barred 
by limitation under s. 6, Punjab Act I of 
1920, because it had not been instituted 
within one year from the date of the 
enforcement of the Act. In recording 
his decision the learned District Judge re- 
marked that no exception was made in 
favour of minors by this section. 

Against this dismissal Arjan Singh has 
appealed.and it is contended before us on 
his behalf that the learned District Judge 
was wrong in his view that s. 6 of the 
Punjab Act, is not governed by the pro- 
visions of s. 6, Limitation Act, that the 
Customary Law of the Punjab gave Arjan 
Singh a locus standi to challenge the alie- 
nation and that under s. 6, Limitation Act, 
he was at liberty to bring his suit within 
three _ years from the time he attained 
majority which was in 1929. In support of his 
contentions Mr. Mehra has cited Jowala 
v. Hira Singh (1), Mahomed Ghans v. 
Mahomed Ali Shah (2) and Mazulla Khan 
v. Ghazi Khan (8), He admits that if his 
client cannot take advantage of s. 6, Limi- 
tation Act, the appeal must fail. 

That Arjan Singh had a locus standi to 
bring the suit cannot be disputed in view 
of the decision in the judgment first cited. 
The facts in this case are, however, distinga- 
ishable from those dealt with in the two 
other judgments relied upon by appellant's 


(1) 55 P R 1903; 117 P L R 1903. 
g Ka o ee A I R 1926 Lah. 188. 
- Uas, 617; A IR 1927 Lah. 348; 8 Lah. 
711; 9 Lah, L J 420; 29 PL R 148, 4 
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Counsel. Those two judgments dealt with 
cases in which the plaintiff, or one of the 
plaintiffs, was alive when the period of 
limitation began to run. In the case be- 
fore usthe plaintiff was not in existence 
when time began to run. There is good 
authority for the proposition that in such 
suits time begins to run from the date of 


‘the alienation and that a reversioner born 


subsequent to this date cannot avail himself 
of an extension of time under s. 6, Limita- 
tion Act see Chiragh Din v. Abdullah (4). 

It follows that Arjan Singh’s suit was 
barred by limitation and his appeal must 
accordingly be dismissed, The respondents 
Waryam Singh and Nagindar Singh will 
have their costs. 4 

Bhide, J.—I agree, 

N. Appeal dismissed. 


(4) 80 Ind. Cas 1022; AIR 1925 Lah, 654; 6 Lah. 
405: 2 Lah. Oas. 117. ' 
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MADRAS HIGH COURT 
Letters Patent Appeal No. 27 of 1933 
August 21, 1934 
Brastey, O. J. AND KING, J. 
Chikka VEERAPPA SETTI— 
APPELLANT 
versus 


Sarkaru MUNISAMI ACHARI— 


AND OTHERS—RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Execution—Batta application by decree-holder un- 
derO XVI,r.1, Civil Procedure Code, for summoning 
persons to prove that objection of judgment-debtor, that 
decree has been satisfied, is untrue—Application, if 
step-in-aid of execution. 

A batta application was made under O. XVI, 
r. 1, Civil Procedure OCodeby the decree-holder 
asking the Courtto summon persons to attend and 
give evidence toshow that the judgment-debtor's 
objection that the decree had been satisfied was 
untrue : | 

Held, that the judgment-debtor’s objection or 
obstruction, had to be removed before the decree 
could be executed and that, by presenting the betta 
application to the Court, the decree-holder was 
asking the Court to do somethiug which would help 
to remove the obstruction to execution and allow 
execution to go on and that the batta application 
therefore was a step-in-aid of execution and saved 
limitation. [p. 594, col. 2.] 

[Case-law discussed.] 

ee Pe against the judgment of 
Mr. Justice Pakenham Walsh, J., dated 
December 13, 1932. 

Mr. A. C. Samputh 
Appellant. 

Mr, M. S. Ramachandra Rao for Mr. B. 
Somayya, for the Respondents. 

Judgment.—The question for con- 
sideration in this appeal is whether an 
execution petition filed on November 22, 


Atyangar, for the 
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1926, was barred by limitation. The 
executing Court found it barred; the lower 
Appellate Court found it not barred and 
Pakenham Walsh, J, in second appeal 
found that it was barred. = 

Briefly the facts are as follows. The 
decree-holder in O. S. No. 434 of 1919, in 
the District Munsif’s Court, Madanapalle, 
put in an execution application on August 20, 
1923, for the transfer of the decree to the 
District Munsif's QOourt of Chittoor for 
execution. Defendants Nos. 3 and 6 con- 
tested the application saying that the 
decree was fully satisfied. Transfer of 
the decree for execution was eventually 
ordered on December 7, 1923. The execu- 
tion petition of November 22, 1926, was 
admittedly barred unless something had 
been done subsequent to the date of the 
application of Angust 20, 1923, which 
saved limitation. The Article of the 
Limitation Act in question is Art. 182, 


cl. (5), and the appellant in the 
lower Appellate and the second Ap- 
pellate Court contended that he had 


taken a step-in-aid of execution of the 
decree within three years before the filing 
of the execution petition on November 22, 
1926. Three steps were relied upon. The first 
was a batta application Ex. B put in on 
November 27, 1923, the second. was a 
vakalath put in the appeal preferred by 
the judgment-debtor against the trans- 
mission of the decree, and the third was 
an affidavit (Ex. O). The plaintiff had 
been ordered to produce his accounts and 
in Ex. C stated that he had not those 
accounts in his possession, and in para, 3, 
Ex. C, stated “as prayed for in the 
petition, orders are necessary for taking 
out execution.” Pakenham Walsh, J. took 
the view that none of these steps were 
steps-in-aid of execution of the decree. 

I will proceed to consider the first step 
relied upcn which is also the first in order 
of date. The batta application (Ex. B.) 
was one made under O. XVI, r. |, Civil 
Procedure Code, asking the Court to 
summon persons to attend and give evi- 
dence. It is common ground that these 
witnesses were required by the appellant 
for the purpose of showing that the 
judgment-debtors’ objection that the decree 
had been satisfied was untrue. The ap- 
pelilant’s contention is that this objection 
or obstruction.to execution by the judgment- 
debtors had to be removed before 
the decree could be executed and that, by 
presenting the batia application to the 
Court, he was asking the Court to do 
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something which would help to remove 
the obstruction to execution and allow 
execution to goon and that the batta ap 
plication therefore was a step-in-aid of 
execution. It is admitted by the respon- 
dents that there arè no decisions of the 
Madras High Court in which an exactly 
similar state of facts has been considered. 
On the other hand, there are nine decisions» 
of other High Courts all of them directly 
bearing on this point and in all of which 
it has been held that this and similar 
steps were steps-in-aid of execution of the 
decree within the terms of Art. 182 (9), 
Limitation Act. I propose, first of all, to 
deal with these decisions. The first of 
these is Kedar v. Lakhi (1). There an 
application for execution of a decree for 
possession of certain property had been 
made and the judgment-debtor fled an 
objection which rendered it necessary to 
ascertain the standard of measurement and 
for that purpose the decree-holder applied 
for summons upon his witnesses, 


It was held that the application made 
by the decree-holder for summoning wit- 
nesses was an act in furtherance of his 
application for execution and was therefore 
a step-in-aid of execution within the 
meaning of Art. 182 (5), Sch. I, Limita- 
tion Act. The next is Brojendra 
Kishore v. Dil Mahmad (2). There in 
execution proceedings the judgment-debtor 
put in an objection and the Court ordered 
the parties to adduce evidence in support 
of their respective cases. The decree-holder 
filed a list of witnesses and stated that 
he was ready to proceed with his case and 
it was held that this implied an applica- 
tion to the Court to take the evidence 
which he was prepared to adduce to repel 
the objection taken by the judgment-debtor 
and in effect was an application to the 
Court to take some steps-in-aid of execution. 
In Hatimulla v. Sukhamony Chaudhuri 
(3), it was held that where a judgment- 
debtor presented a petition saying that 
there was an adjustment of the decree and 
the decree-holder attended Court with 
witnesses to contest that case, this act on 
the part of the decree-holder should be 
taken to be an application to the Court 
to take a step-in-aid of execution. In 


(1)40 Ind. Oas. 1005; AIT R1I918 Oal 635; 21 OW 
N 868; 260 LJ 115 . 

(2) 44 Ind. Oas. 604; AIR 1918 Cal. 976; 220 WN 
1027 


(3) 124 Ind, Cas. 830; A I R 1930 Oal, 34; Ind. Rul. 
(1930) Oal. 478. 
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kam Lakhan Singh v. Mewa Lal (4), the 
facts were slightly different. There exe- 
cution proceedings were consigned to the 
record room by an order passed behind 
the back of the decree-holder without any 
default on his part and without any 
decision, and it was held that a further 
application made by the decree-holder was 
really a continuance of the older applica- 
tion and came within Art. 182 (5). 

In Abdul Quddus v. Ahmad Hussain (5), 
which is directly in point, it was held that 
. where in execution of a simple money 
decree a certain property was attached and 
objection was preferred by the judgment- 
debtor and the decree-holder put in his 
application to summon witnesses in reply 
to the objection, this application for sum- 
moning witnesses was a step-in-aid. In 
Umar Din v. Ghulam Muhammad (6), 
it was held that an application by the 
decree-holder to summon witnesses to resist 
an objection by the judgment-dehtor was 
a step-in-aid. In Ram Chand v. Dyal 
Singh (7), there was an application by the 
decree-holder to get rid of the objections 
raised by the judgment-debtor ‘and an 
application for extension of time in com- 
plying with the orders of the Court, and 
it was held that these were steps-in-aid 
of execution. In Sheo Sahay v. Jamna 
Prasad Singh (8), where the facts were 
similar to those here, in the judgment of 
the Court it is stated, 

“there can hardly be any doubt that the decree- 
holders are entitled to regard any step taken by 
them to remove the obstacle thrown by the judgment- 


debtor in their way to the realization of their decree 
as a step-in-aid of execution.” 


In Jagdeo Narain Singh v. Bhabanesh- 
wari Koer (9), it was held that the filing ci 
a list of witnesses in order to contest an 
application made by the judgment-debtor 
to set aside an execution sale was a step- 
in-aid of execution within the meaning of 
Art. 182 (5), Limitation Act. These 
decisions bear directly upon this point 
and express with no uncertain voice the 
opinion of four of the Indian High Courts. 

On the respondents’ side, reliance was 
placed upon two decisions of this High 
Court, The first was Kuppuswami Chettiar 


Pee Ind Cas. 78; A 1 R 1922 All. 433;3 UP LR 


) 13. 

(5) 79 Ind Cas, 411: ATI R1923 All. 415. 

(6) 103 Ind. Cas, 712; AI R 1927 Lah. 683. 

(7) 119 Ind.Oas, 22-; A I R 1929 Lah. 335; Ind. 
Rul. (1928; Lah. 836; 11 Lah. LJ 503. 

(8) 88 Ind. Gas. 807; A I R 1925 Pat. 459; 4 Pat. 
202; 6P LT 777.- 

(9) 113 Ind. Cas. 582; A I R 1928 Pat. 612;7 Pat. 
708; 9 PLT 817. 
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v. Rajagopala Ayyar (10). There a decree- 
holder filed an objection tothe judgment- 
debtor’s application to enter up satisfaction 
of thedecree. No application for execution 
was pending then and it was held that the 
decree-holder’s statement in objection was 
not a step-in-aid of execution especially 
when no application for execution was 
pending. At p. +71*, Ayling, J, says: 

“But whatever case nay be made out for an ap- 
plication made in connection with a pending execu- 
tion petition as one for taking a step-in-aid or 
furtherance of it, an application made at a time 
when no execution petition is pending stands on an 
obviously different footing. A man cannot be said 
to take some step-in-aid of a petition which has not 
been initiated.” 


It was unnecessary there to express any 
opinion upon the point whether a statement 
filed in opposition to a decree-holder’s objec- 
tion in execution proceedings can be a step- 
in-aid of execution. This case is clearly dist- 
inguishable from the present case for the 
reason that there was no execution 
petition pending and further in this case 
we are not dealing with the mere filing of 
a statement but with an application made 
to the Court to summon witnesses. In my 
opinion, this case is of no assistance to the 
respondents. The other case is Krishna 
Patter v. Seetharama Patter (11). There it 
was held that the filing of a statement by 


-a decree-holder objecting to the judgment- 


debtor's application to record satisfaction 
of the decree is not a step-in-aid of execu- 
tion of a decree; and Kuppuswami Chettiar 
v. Rajagodala Ayyar (10), was followed. 
Here again, no application to the Court 
had been made to summon witnesses. 
There had been merely the filing of a state- 
ment. Inthe course of the judgment Phi- 
lips and Madhavan Nair, JJ., refer toa 
passage from the judgment of Seshagiri 
Ayyar, J, in Rangachariar v. Subramania 
Chetty (12), where he says: 

“Two things are essential. There must be an ap- 
plication and that application must ask the Court to 


take a step-in-aid of execution ..... The bare fact a 
party took some steps would not be enough.” 
Reliance is also placed by him on a pas- 
sage from the judgment in Raghunandan 
Misser v. Kallydut Misser (13) at 6925. 
What was being considered in that case 
was whether an application by a decree- 
(i0) 70 Ind Gas. 324; A I R1922 Mad. 79; 45 M 
466; (1922) M W N 113; 42 M L J 303; 151 W 348. 
32 ML T 27, f 
(11) 98 Ind. Oas. 156; A I R 1926 Mad. 1178; 50M 
49; 51 M L J 480: 24 L W 488. 
(12)58 Ind. Oas. 536; A I R 1920 Mad. 86; 12 L 


09. 
_(18) 23 O 690. 


*Page of 45 M— Ed.] 
tPage of 23 O--[ Bd] 





996 


holder for leave to bid ata sale in execu- 
tion of the decree is a step-in-aid of execu- 
tion. The passage relied on is as follows: 

“Wedo not think an application of this kind is 
an application seeking the action of the Court in 
execution of the decree. It may be in one sense a 
Step-in-aid of execution of the decree, but it is not 
a step by the Court. Before a judgment-creditor can 
get any benefit he must show that he asks the Court 
to take some step-in-aid of execution. A step taken 
by the judgment-creditor himself is not .... .. sufi- 
cient.” 

Phillips and Madhavan Nair, JJ. then 
say: 

_“This case has been followed in Kuppuswami Chet- 
tiar v. Rajagopala Ayyar (10). If this distinction 
is borne in mind, it is obvious that a statement of 
objections filed by the decree-holder objecting to 
the recording of satisfaction cannot in any way be 
considered to be a step-in-aid of execution.” 

The learned Judges therefore emphasise 
the very important distinction that there 
is between cases such as the one under ap- 
peal and cases similar to Krishna Patter 
v. Seetharama Patter (11). The judgment- 
creditor must show that he asks the Court 
to take some step in-aid of execution. 
Merely filing a statement is not asking the 
Court to take a step-in-aid of execution. 
In the present case, the judgment-creditor 
has asked the Court to take some step. 
The question is, would that step aid execu- 
tion? To -summon witnesses with the 
object of removing the judgment-debtors’ 
objection, inmy view, clearly aids execu- 
tion. I do not think that I can put 
the point better than Bhide, J., does in 
Ram Chand v. Dyal Singh (7). He there says: 


“The expression step-in-aid has not been defined 
in the Limitation Act, but I am unable to see any 
good reason why an application by the decree-holder 
to get rid of the objections raised by a judgment- 
debtor which stands in the way of his decree should 
not be looked upon as a step-in-aid. When objec- 
tions are raised to execution by a judgment- 
debtor, a decree-holder has first to get rid of 
them for the further progress of the proceed- 
ings. In fact he will not be able to take any positive 
action for attachment, sale, etc., until and unless the 
objections are removed. An application for resisting 
or removing the objections therefore does aid execu- 
tion in this manner and Ido not see way it should 
be excluded from the scope of Art }82(5), Limitation 
Act.” 

Pakenham Walsh, J., in his judgment 
says: 

“J entirely agree with the reasoning of the learned 
Subordinate Judge that if the counter-afidavit itself, 
the most important document without which none 
of the subsegent proceedings in execution could take 
place, is not a step in execution, none of the subsequ- 
ent steps in removing the obstruction can be step-in- 
aid,” 


With respect Iam unable to follow this 
line of reasoning, namely, that because 
something earlier is not a step-in-aid some- 
thing later which follows it therefore cannot 
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be. It may be that the counter-affidavi® 
without anything more leaves the execution 
proceedings where they are, but the sum- 
moning of witnesses carries the case well 
beyond that stage and leaves the Court in 
a position to decide upon the evidence of 
the witnesses summoned whether the execu- 
tion should proceed or not which a mere 
affidavit may not do, An application to 
this Court with this object in view is a 
different thing altogether from the mere 
filing of an affidavit. AsI have stated 
before, there are no decisions of this High 
Court directly bearing on this point and, 
in the absence of any, J am content to 
follow the decisions of the four other High 
Courts which do bear directly on the point 
to which reference has already been made, 
I think that itis most desirable that upon 
such a question as this the High Courts in 
India should be in agreement, and further- 
more, those decisions, in my opinion, are 
founded on obvious common sense, Both 
the second Appellate Court and the first 
Court were in error here. In view of my 
opinion on this first point, it is unnecessary 
to discuss the other points relied upon by 
the appellant as limitation has been saved 
by the presentation of the batta application. 
The result is that this Letters Patent Appeal 
must be allowed with costs here and in 
second appeal and the order of the Sub- 
ordinate Judge restored and the petition re- 
manded to the Execution Gourt for disposal 
according to law. 


A.D. Appeal allowed. 


ERA VER akehan 


PRIVY COUNCIL 
Appeal from the Oalcutta High Court 
January 15, 1934 
Lorp THANKERTON, BIR JOHN WALLIS AND 
Siz GEORGE LOWNDES. 
THe BARABONI COAL CONCERN, 
LTD.— APPELLANTS 


VETEUS 
DEBA PRASANNA MUKHERJEE 
AND ANOTHER—RESPONDENTS 

Deed— Construction —Lease—Mortgage by lessor to 
same person—Clause permitting appropriation of 
rents and royalties towards mortgage debt— 
Construction of clause—Appropriation, if compulsory 
— Purchase of lease-hold and mortgage interests by 
different persons—Effect~Transjferee of mortgagee 
filing sutt—Decree for royalty, if can be passed in 
favour of mortgagor—Costs of appeal. 

A mining lease of certain premises was granted 
by Ato Band the royalties were charged upon the 
lease-hold interest.. Bythe same deed A mortgaged 
the premises to B as security for certain loan 
taken by him. The royalties payable to A as 
lessor were also made part of the security and 
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the mortgage debt was to be primarily paid out 
of the rents and royalties while the mortgagee had 
the liberty to appropriate or recover them when 
they wereto become due. B mortgaged his lease- 
hold interest to C who obtained a mortgage decree 
for sale. During execution proceedings an arrange- 
ment was made by which B's lease~hold interest 
was sold to D fres from Cs” mortgage and the 
sale proceeds were applied towards the mortgage 
debt. Later on, the execution proceedings being 
resumed, C's son who had succeeded C purchased 
B's interest in execution and brought a mortgage 
suit against A and D claiming against A a decree 
for amount due under mortgage and if the 
mortgagee was to appropriate the royalties 
under the clause asto appropriation of royalties 
in the mortgage deed, for a decree against D 
also. No royalties had been, until suit, realized 
from D by A or C’s son: ; 

Held, that on a construction of the clause 
regarding appropriation of royalties, such 
appropriation was not compulsory but optional 
with the mortgage and that in any case, A could 
not get a decree in the suit against D as the 
hardship had been brought about by his own 
negligence; 

Heldalso, that as A had only succeeded on a 
point not {affecting D, D could not be saddled with 
the costs of the appeal of A, 

Messrs. W. H.Upjohn and M. R. Jardine, 
for the Appellants. 

Messrs. A. M. Dunne, S. Hyam and 
Vere Mockett, for the Respondents. 

Sir George Lowndes.—This appeal is 
concerned with the rights of the parties in 
a 5/i6th share of certain coal bearing 
lands known as Mauza Monaharbahal. 
The transactions out of which the litiga- 
tion arises are complicated, and bring in at 
different stages other properties and inter- 
ests with which the appeal is not concerned. 
They are referred to in detail in the 
judgments below, but it will be sufficient 
for the judgment of the Board to confine 
the narration to the 5/16th share of Monahar- 


bahal. 


The second respondent is the 
present owner of the Searsole estate, in 
which the said share is comprised. On 
August 10, 1903, his predesessors-in-title 
executed adeedin favour of Mukhunda 
Lal Laik, by whichthey demised the said 
share to him ona 999 years’ lease for 
coal-mining purposes, upon certain terms 
and conditions including the payment of 
royalties at varying rates which were 
charged upon the leasehold interest. By 
the same deed the lessors, in considera- 
tion ofthe sum of Rs. 1,00,000 advanced 
to them by the lessee, mortgaged the de- 
mised premises to him to secure re- 
payment of this advance with interest. 

Mukhunda Lal Laik was in this transac- 
tion admittedly acting on behalf of the 
firm of Laik Banerjee & Co.,in which he 
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and certain other persons were partners. 
It will be convenient hereafterto refer to 
them collectively as the Laiks. 

By another Bengali deed of a date equi- 
valent to May 20, 1909, the Laiks mort- 
gaged their interests under the former deed 
to Tara Prasanna, the father of the firat res- 
poodent, to secure re-payment of Rs 2,00,000 
advanced to them by Tara Prasanna. 

In 1911 Tara Prasanna institut- 
ed a suit against the Laiks for realiza- 
tion ofthe moneys due under the 1909 
mortgage. A preliminary mortgage decree 
was passed in the same year and some 
time in 1912 a final decree for sale. 

Inthe meantime some of the Laik partners 
had been adjudicated insolvents, and the 
Oficial Assignee of Bengal was brought 
on the record of the suitin their place. 
Tara Prasanna then took proceedings in 
execution to enforce his decree. The 
Official Assignee resisted the sale, and 
being dissatisfied with the order of the 
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executing Gourt, appealed. 

In November 1913, during the 
pendency of the appeal, an agree- 
ment was made, in which all the 


parties interested. (including Tara Prasan- 
na) joined, for the sale ofthe Laiks’ lease- 
hold interest tothe appellant company 
for the sum of Rs. 1,00,000, to be paid to 
Tara Prasanna in reduction of his mort- 
gage claim. This sum was duly deposited 
with the Official Assignee, and the company 
was in April 1914, put in possession of the 
property. The formal completion of this 
transaction was delayedfor some time by 
the death of Tara Prasanna, whose interest 
devolved upon his son, the first respondent 
then a minor. Eventually, however, the 
Official Assignee’s appeal was compromised 
on the terms ofthe agreement with the 
sanction of the Court; the money was paid 
over to the guardian of the minor; and 
on June 22,1917, an assignment of the 
leasehold premises to the company was 
executed by all the parties concerned. It 
is admitted that by the terms of this docu- 
mentthe property so assigned was freed 
from all claims under the 1909 mortgage, 
but that the company took sabject to the 
covenants by the Laiks for payment of the 
royalties and to ihe other conditions of 
the original lease, the assignmsnat and the 
corresponding liabilities of the company 
taking effect as from April 1, 1911. 


Execution proceedings were thea resu nad 
under the decree in Tara Prasanoa’s suit, 
the first respondent being substituted as his 
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representative, and on February 9, 1920, the 
right, title and interest of the Laiksin the 
mortgage of 1908 was brought to sale and 
purchased by the first respondent for 
Rs. 1,10,000. 

On March 31, 1922, the suit out of which 
the present appeal arises was instituted 
by the mother and guardian of the first 
respondent in the Court of the Subordinate 
Judge of Asansol. The defendants were 
(1) the second respondent and his mother 
(since deceased), as representing the 
mortgagors, the claim against them being 
the ordinary mortgage decree, and (2) the 
appellant company, against whom an 
alternative claim was made under the 
following circumstances. 


“The company were, as above stated, 
liable for the royalties reserved by the lease 
of which they were the assignees. Itis 
not, alleged that they had attorned tothe 
first respondent, and therefore their liability 
would be prima facie to pay the sums due 
in this respect to their lessor, i.e., the 
second respondent. But by the terms of 
the deed of 1908 the royalties, which were 
charged on the leasehold premises, were 
made part of the mortgage security, and 
the following provision was incorporated 
in the mortgage part of the deed : — 

“And it is hereby expressly agreed by and between 
the parties hereto that the moneys hereby secured 
shall be primarily payable out of the rents and roy- 
alties hereby transferred and charged and for that pur- 
pose so long any money shall remain due and owing on 
security of these presents to the Transferee” (meaning 
the Laiks) “he the Transferee shall be at liberty to 
appropriate or recover and receive the said rents and 
royalties payable by him to . . the owners" 
(meaning the mortgagors) “as and when they shall 
become due in respect of the said principal money 
and in the next place of the said principal money for 


the time being due on the security of these 
presents.” 


So long as the Laiks were both lessees 
and mortgagees, this provision meant no 
more than that royalties were to be set off 
against this mortgage debt, but when the 


lease became vested in the company and. 


the mortgage rights in the first respondent, 
the position was altogether different and 
the meaning and effect of the clause became 
of importance. 


rrior to the institution of the suit now 
under appeal neither the first nor the second 
respondent seems to have taken any step 
to obtain payment from the company, each 
apparently holding that it was the duty 
of the other to do so, with the result that 
the company had paid neither of them. 
After the institution of the suit a Receiver 
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was appointed, who collected some 
Rs. 65,000 from the company, which was 


held to the credit of the suit, but there 
was a sum of Rs. 31,500 outstanding which 
the company alleged they had paid to an 
agent of the parties—an allegation which- 
was disproved in the suit and is no longer 
maintained. 

The dispute between the respondents as 
to the collection of the royalties was the 
reason for joining the company as a defen- 
dant to the first respondent’s suit. In his 
plaint he submitted that under the clause 
of the 1908 deed set out above it was 
optional with him, as representing the mort- 
gagee, and not obligatory upon him, to 
recover and appropriate the royalties 
payable by the lessees, and that inasmuch 
as he had not in fact made any such 
recoveries, he was entitled to a decree 
against the second respondent as his . 
mortgagor for the full amount of principal 
and interest outstanding under the mort- 
gage, which he alleged to be Rs. 1,85,189- 
1-6, and this wasthe main prayer of his 
plaint. But in case the Court should hold 
that the clause in question was obligatory 
upon him, he asked, in the alternative, for 
an account against the company of the 
moneys due from them as lessees and a 
decree against them for the amount found 
due, and that the same might be declared 
a first charge on their leasehold and realised 
by the sale thereof. 

The second respondent (the mortgagor) 
by his written statement joined issue with 
the plaintiff on the construction of the 
clause in question, which he asserted was 
obligatory and not optional. He said that 
neither he nor his predecessors-in-title 
had ever made any demand for the royalties 
in question, and he claimed that the 
plaintiff could not recover anything from 
him under the mortgage whether by way 
of principal or interest without giving credit 
for them in full. 

‘The company’s defence is perhaps now 
of little importance. They denied that the 
plaintiff had any cause of action against 
them, asserted that they had always been 
ready and willing to pay the royalties to 
either mortgagor or mortgagee, but that 
neither of them would receive payment, | 
and alleged that they had paid the Rs. 31,500 
above referred to. 

The Subordinate Judge by his judgment 
held that there was no obligation upon the 
plaintiff (the first respondent) to collect the 
royalties and gave him a_ preliminary 
decree against the second respondent, 
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dated July 31, 1928, for the full amount 
due under the mortgage, which he 
ascertained at Rs. 1,50,734-7-2, after 
allowing for interest and ‘costs and 
crediting the Rs. 65,047-6-9 collected by 
the Receiver, which was directed to be paid 
to the plaintiff. No relief was granted 
against the company, nor were they 
awarded costs. The decree was strictly 
in accordance with the main prayer of the 
plaint, and the plaintiff was evidently 
content, as he did not appeal against it, 
‘and in.dne course applied for a final decree 
for sale, which was passed on February 
25, 1929, and followed the same lines. 

The property to be sold under the 
preliminary decree was described in a 
schedule as “All that undivided five- 
sixteenths parts or shares of and in the 
mouzah land and hereditaments called or 
known as Mouzah Monaharbahal,” followed 
by details of location, area and boundaries. 
It did not in terms save the leasehold 
interest of the company, as it should have 
done in accordance with the terms of the 
assignment of June 22, 1917, 


The company appealed tothe High Court 
against the decree of the Subordinate Judge, 
formulating no less than thirty-five grounds 
of objection, butthe only contention that 
appears to have been urged on their behalf at 


the hearing of their appeal wasthat the sale ° 


of the mortgaged property should have been 
made specifically subject to their leasehold 
interest. ‘This was conceded at once by 
Counsel for the first respondent, and their 
Lordships have little doubt that if this had 
been the only objection taken to the decree, 
the slip could have been put right without 
resort to the Appellate Gourt. The real 
grievance of the company seems to have 
been the finding of the Subordinute Judge 
as to the non-payment of the Rs. 31,500, 
but this, though occupying a prominent 
place in the company’s thirty-five grounds 
of appeal, was not even argued in the 
High Court. 


The second respondent (the mortgagor) 
also appealed against the decree, and cross- 
objections were filed by the first respondents 
to his appeal. The second respondent 
supported the contention of the company as 
to the paymen’ of the Rs. 31,500; he contend- 
ed that the first respondent was responsible 
for the collection of the royalties, and was 
bound to give credit for them in full in 
the mortgage account. He also pointed 
out that there was gan error in the calcula- 
tions of the Subordinate Judge and that 
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the sum due under the mortgage should 
have been found to be less by Rs. 12,000 
than the decretal amount. This again was 
at once admitted by the first respondent, 
and could their Lordships think, have been 
corrected by the Subordinate Judge. 

The cross-objections of the first respon- 
dent may be disregarded. They raised 
no contention against the company, and 
no order was made upon them in the High 
Court. 

The only substantial question, in their 
Lordships’ opinion, for determination upon 
the appeal was whether the Subordinate 
Judge had rightly construed the clause in 
the 1998 mortgage which has been set 
out above—in other words, whether the first 
respondent as mortgagee was liable for 
the unrealized part of the royalties, 7. e., 
the Rs. 31,500, and was bound to give credit 
for it to the second respondent. 

The judgment of the High Court was 
delivered by the Chief Justice, his learned 
colleague merely concurring. On the 
question just referred to he seems to have 
agreed with the Subordinate Judge, and 
to have held (as their Lordships read his 
judgment) that the first respondent was 
not bound to collect the royalties due from 
the company, and this is, in their Lord- 
ships’ view, the proper construction of the 
clause- indeed, it has not been disputed 
by Counsel for the first respondent. 

Under these circumstances the result 
should have been, in their Lordships’ 
opinion, the affirmance of the Subordinate 
Judge's decree subject only to correction 
of the two admitted slips above referred 
to. Upon the finding of the Court the 
second respondent was clearly liable to the 
first respondent for the full mortgage 
debt, as claimed by the plaint. 

The learned Chief Justice, however, was 
impressed by the hardship which such a 
result would impose on the second res- 
pondent, who, he said, would he left vith 
only a time-barred claim against the com- 
pany. He thought the proper course, 
therefore, was to give the first respondent 
a decree for the Rs. 31,500 against the 
company, and to allow the second respon- 
dent credit for this sum in the mortgage 
account, and he found it sufficient to 
justify this course, that the first respondent 
did not object. He also ordered the com- 
pany topa’ the costs of both appeals, 

It is against a decree in these terms that 
the present appeal is brought by the com- 
pany, and their Lordships think that it 
must succeed, 
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The frst respondent had prayed for, 
and had clearly elected totake a decree 
on the mortgage against his mortgagor, 
the second respondent, and both Courts had 
held him entitled to it. He had merely 
sought to hold the company liable in the 
event of his failing against the second 
respondent. The decree made by the High 
Court would only have been justified if the 
one material pointin the second respon- 
dent's appeal had been decided in his 
favour, but it was not. If the second 
respondent's claim against the company 
was time-barred, it was rather his fault 
than his misfortune, as he had never made 
any attempt to recover the royalties from 
` the company, and had from the outset 
disclaimed all liability in connection with 
them. 

But with all respect to theslearned Chief 
Justice, their Lordships cannot think that 
he was entitled to assume that the claim 
was barred. No question as to this had 
been raised or considered in the case. 
No part of the royalties can have been 
due from the company tillsome time after 
April 1914: they were clearly charged 
upon the leasehold, which would allow 
12 years for their recovery : the suit was 
filed in 1922, and before any conclusion 
could be arrived at with regard to limit- 
ation, it would have to be considered 
whether the written statement of the 
company and the correspondence between 
the parties did not contain a sufficient 
acknowledgment of the debt to save the 
operation of the Limitation Act. Their 
Lordships offer no opinion upon these 
questions, which have not been argued 
before them: they only desire to point 
out that it is by no means certain 
that the Subordinate Judge’s decree 
imposed any undue hardship upon the 
second respondent. 

Nor can their Lordships see any justi- 
fication for saddling the company with the 
second respondent’s costs of the appeals. 
So far the. company’s appeal was con- 
cerned, they had succeeded though on a 
point which their Lordships think might 
well have been settled without an appeal. 
So far as the second respondent's appeal 
was concerned, he had failed upon the 
main question in dispute, and the only point 
upon which he had succeeded, viz., the 
miscalculation of the mortgage debt clearly 
did not affect the company. 

For these reasons their Lordships think 
that the appeal should be allowed, the 
decree of the High Court set aside, and 
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the decree of the Subordinate Judge 
restored, subject to the modifications 


referred to above, viz., (1) that the amount 
found thereby to be due by the second 
respondent be reduced by Bs. 12,000, and 
(2) that the sale of the mortgaged property 
be made subject to the Jeasehold interest 
of the appellant company in the five- 
sixteenths share of the Mouzah Monahar- 
bahal. The appellant company should have 
their costs of this appeal from the res- 
pondents. There should, their Lordships 
think, be no order as to costs in the High. 
Court, and any costs incurred there 
which have been paid should be returned. 
They will humbly advise His Majesty to 
this effect. 

N. Appeal allowed. 
‘Solicitors for the Appellant.—Messrs. 
Oswald Hicks Collier & Co. 

Solicitors for the Respondent.—Messrs. 
Barrow Rogers & Nevill & W. W. Box & Co. 





_ BOMBAY HIGH COURT 
Criminal Revision Application No. 
341 of 1934 

October 4, 1934 
MURPHY AND Sen, Jd. 
SHRIDHAR MAHADEO PATHAK— 
ACCUSED—APPLICANT 
VETSUS 
EMPEROR — OPPOSITE Party. 

Penal Code (Act XLV of 1860), s. 21, cl. (10)— 
Chairman of Co-operative Credit Soctety, whether a 
public servant—Sanction for prosecution, if necessary 
—Criminal Procedure Code {Act V of 1898), s. 197 
—"“For any secular common purpose of any village, 
town or District,” in s. 21 (10), if governs the whole 
section—Bombay Co-operative Societies Act (VII of 


. 1925), s. 60—Whether refers only te offences under 


that Act. 

The Ohairman of a Oo-operative Oredit Society is 
not a public servant within the meaning of s, 21, 
el, (10), Penal Code, and hence sanction under s, 197, 
Oriminal Procedure Code, is not necessary to his 
prosecution. 

The clause “for any secular common purpose of 
any village, town or District” in s. 21, cl. (10), 
Penal Code, governs the section and it must be 
for a public purpose that the money was received 
or expended, MA 

Section 60, Bombay Co-operative Societies Act, 
refers only to offences under the Act and not to 
those under the Penal Code. | 

O. R. A. against a decision of the Sessions 
Judge, West Khandesh. 

Mr. H. B. Gumaste, for the Applicant. — 

Judgment.—This is an application in 
revision against an order of the learned 
Sessions Judge of West Khandesh, con- 
firming the conviction of the applicant 
under s. 409, Indian Penal Code, but re- 
ducing the sentence of fine passed upon 
him to one of Rs, 385, while upholding 
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the sentence of imprisonment. The facts 
alleged against the accused were that, 
being Chairman of the Nandane Cc-operative 
Credit Society and having a sum of Rs. 
385 paid to him by the complainant in 
the case in repayment of the loan which 
he had taken from the society, he criminally 
misappropriated thissum instead of credi- 
ting the amount in the society’s books 
and remitting it to the society’s bank. 
Both the Courts have found the accused 
guilty of the offence, having believed the 
complainant’s evidence that he paid the 
amount at the village of Songir having 
borrowed if on the strength of a promis- 
sory note from one Rupchand Hirachand 
Marwadi of that place. The conviction is 
however challenged on the ground of its 
illegality. The first argument urged on 
the applicant’s behalf is that he was not 
a public servant and, that therefore, his 
conviction under s. 409 isillegal, and that 
in any case if he was really a public 
servant, sanction under s. 197, Criminal 
Procedure Code, was necessary, and it has 
not been obtained. As to this point we 
think that the applicant's contention is 
correct, Both the Courts below have relied on 
the definition of ‘officer’ under the Bombay 
Co-operative Societies Act (Bom. Act VII of 
1925). But this does not seem to carry 
us very much further, ‘officer’ is defined 
tc include 

“a chairman, secretary, treasurer, member of com- 
mittee or other person empowered under the rules 
or under the bye-laws of a society to give direc- 
tion in regard to the-business of such society." 

The definition in s. 21, el. (10), Indian 
Penal Code, relied on is: 

“ Every officer, whose duty itis, as such officer 
to take, receive, keep, or expend any property, to 
make any survey or assessment, or to levy any 
rate or tax for any secular common purpose of any 
village, town or district, or to make, authenticate 
or keep any document for the ascertaining of 
the rights of the people of any village, town or 
district.” 

Both the Magistrate and the Sessions 
Judge have, as it seems to us, read this 
definition stopping in the middle of it 
and so including a chairman of a society 
in the category of ‘Government servant’. 
But it includes the words “whose duty it 
is, as such officer, to take, receive, keep, 
or expend” and the sentence goes on to 
qualify the clause “for any secular com- 
mon purpuse of any village, town or dis- 
trict.” And it seems to us that this clause 
governs the section and that it must be 
for a public purpose that the money was 
received or expended. This being so, the 
accused would not appear to have been 
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a ‘public servant. We have recourse 
to the sections themselves as there is no 
authority on the point. If the accused jg 
not a ‘public servant,’ then the obiec- 
tion that sanction under s. 197, Criminal 
Procedure Code, was necessary to the 
prosecution obviously fails. The next 
contention is that the prosecution should 


have been instituted under the Co-operative 


Societies Act itself, with sanction of the 
Registrar, and that the case is not 
cognizable. It appears that the cognizance 
of this case was taken by the Deputy Sup- 
erintendent of Police after inquiry by the 
Co-operative Oredit Society or its officials. 
We think that on this point Mr. Gumas- 
tes contention fails. He relies ons. 60 
of the Act and the following section. It 
is clear that s. 60 refers not to all offences 
but to ‘an offence under this Act,’ and 
these are enumerated in sub-ss, (a), (b), 
(c) and (d) which follow the opening sen- 
tence, and s. 63 (2), which is the founda- 
tion of the argument, is: 

“Notwithstanding anything contained in the Orimi- 


nal Procedure Code of 1898 every offence under this 
Act shall, for the purpose of the (ode, be deemed 


to be non-cognizable,’ 

The offences referred to are those under 
the Act and not those under the Indian 
Penal Code. We think then that this 
contention is unsound and must fail. The 
next contention is that the lower Courts 
illegally relied on the evidence of a 
witness, who at the time of his examina- 
tion was hostile to the prosecution. The 
witness was the money-lender Rupchand, 
who it appears admitted the presence of 
the parties in his shop for the purpose 
of raising the money. He denied that he 
had seen the money being paid to the 
accused. It ig an ordinary incident of 
the Courts for a witness to resile from 
some portion oof his statement and 
to be allowed to be cross-examined by 
the prosecution, and we donot think that 
there is anything illegal in the lower 
Courts partly believing this witness and 
partly not. On the evidence it seems clear 
that the accused is guilty. There is the 
testimony, which has heen believed, that 
Ragho, the society's debtor, says that he 
paid the sum of Rs. 385 to him, and that 
fact is corroborated by his son and other 
evidence in the case, while a faint effort 
to charge the secretary of the society 
with defalcation is obviously a false one, 

We think that on the merits the accused 
is guilty but that the conviction under 
s. 409, Indian Penal Code, is wrong. Mr. 
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Gumaste for the applicant submits that 
it would be a hardship on his client to 
be re-tried on the same facts, and it is 
not urged that the conviction under a 
wrong section has prejudiced his client 
in any way. However the accused is an 
elderly man and the offence was commit- 
ted so far back as 1929, and in the cir- 
cumstances of his having already suffered 
more than two months’ rigorous imprison- 
ment and being now on bail under the 
orders of this Court, we should reduce the 
sentence of imprisonment to the term 
already suffered. Since Government do 
-not appear in the matter, we think we 
may do this on the ground just stated. 
Under s. 423, Criminal Procedure Code, 
we alter the conviction under s. 409 to 
one under s. 406, Indian Penal Code, and 
reduce the sentence of substantive impri- 
sonment imposed to the term already 
suffered, and maintain the fine at the 
sum at which it was fixed by the learned 
Sessions Judge. 


N. Conviction altered. 


MADRAS HIGH COURT 
Criminal Revision Oase No. 97 
= + r and 
Criminal Kevision Petition No. 90 
of 1934 
August 24,193: 
PakENHAM Warsa, J. 
NARAYANASWAMI VANNIAR— 
AcOUSED— PETITIONER 
vETSUS 
KARUMBAYIRAM PERIYARI - 
Com PLAINANT—RESPONDENT 
Madras Village Courts Act (I of 1889), s. 76 (8)— 
Criminal Procedure Code (Act V of 1898), ss. 403, 
439—Conviction by Panchayat Court set aside on 
ground thatit had no jurisdiction—Another com- 
plaint on same facts, if barred by s. 403, Criminal 
Procedure Code—Powers of revision under s. 76 (8), 
Madras Village Courts Act, if greater than 
those under s. 439, Criminal Procedure Code-—-“Want 
of jurisdiction”, if “ legal misconduct” within s, 76 
(8), Madras Village Courts Act. 
here, upon a revision petition to the 
Court of Joint Magistrate under s. 78 (8), Madras 
Village Courts Act, the conviction and fine passed 
against the accused by the Village Panchayat Oourt, 
are set aside on the ground that the Panchayat 
Gourt had no legal existence at the time and hence 
no jurisdiction, s. 403, Criminal Procedure Oode, it is 
no bar to the new trial, on the same facts and 
identical complaint before the same Panchayat Oourt. 
Abdul Ghani v. Emperor (4) and Liakat Husain v. 
Emperor (5), relied on, 
The revisional jurisdiction given to the Joint 
Magistrate under s. 76 (8) of the Madras Village 
Courts Act is no greater than that which he has 
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under 8.439, Criminal Procedure Code. 

“Want of jurisdiction” is legal misconduct 
within the meaning of thes, 76(38), Madras Village 
Courts Act. 

Cr. R. P. from an order of the Second 


Class Magistrate, Koduvassal, dated Janu- 


‘ary 23, 1934. 


Mr. M.S. Venkatarama Iyer for Mr. k. 
Srinivasa Iyer, for the Petitioner. 


Mr. R. Krishnamachari, for the Com- 
plainant. 
Mr. K. Venkataraghavachari, for the 


Orown. 


Order.—The petitioner and others were 
accused before the Village Panchayat 
Court, Narayanamangalam, Tanjore District, 
and convicted of an offence. A revision 
petition was filed in the Court of the Joint 
Magistrate, Negapatam, in Cr]. M. P. No. 43 
of 1932 under s. 76 (9), Madras Village 
Courts Act. The Court found that the 
Bench had no legal existence at the time 
and henceno jurisdiction. It set aside the 
conviction and directed the fines paid to 
be refunded. On the same facts an 
identical complaint was filed before the 
same Panchayat Court in CO, U. No.2 of 
1932. The petitioner put ina petition to 
the Sub-Magistrate, Kodavassal, to stop 
further proceedings and discharge the 
accused on the ground that s. 403, Criminal 
Procedure Code barred a new trial on the 
same facts with regard tothe same occur- 
rence, 

The Court held that there was no bar 
and against this order the present revision 
petition is filed. The argument for the 
petitioner is that under s. 423 (b), Criminal 
Procedure Code, ifa Court does not order 
a re-trial, it amounis to an acquittal. The 
learned Advocate for the petitioner admits 
that the appellate sections of the Code are 
not applicable to proceedings under the 
Panchayat Courts Act, the only section of 
the Criminal Procedure Code that is made 
applicable being s.403 and that the order 
of the Joint Magistrate must be held to 
have been under the powers of revision 
conferred by s. 76 (8) of the Village Courts 
Act. But he argues that a revisional 
jurisdiction is in its essence appellate and 
quotes Chappan v. Moidin Kutti (1) at page 
81* (this case was with reference to s. 622, 
Civil Procedure Code of 1882, cor- 
responding to s. 115, Civil Procedure 
Code), of 1908). He also quotes In the 
matter of Dijahur Dutt (z) where it was 


(1) 22M 68: 8M Ld 2381. 
(2) 4 O 647. 
*}uge ci 22 M.—[Hd.] 
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held that a Magistrate had no power to 
remand a criminal case to a Subordinate 
Magistrate for re-trial after the case has 
once been dismissed. He also quotes a 
recent decision by Burn, J. in Chinna 
Similan v, Peria Similan (3) that in the 
case of an appeal from an order other than 
an order of acquittal or conviction the 
Appellate Court has no jurisdiction to order 
a de novo trial but can only alter or reverse 
such order and direct the trial Magistrate 
to write 4 proper judgment. That case 
appears to me to have no relevancy what- 
soever because the present is a case of 
setting aside a conviction and the peti- 
tioner’s own argument is that though the 
appellate sections of the Code are not applic- 
able, the revisional power is the same as the 
appellate power, and if so, clearly, the Joint 
Magistrate had power on petitioner’s own 
argument to order a re-trial if he had 
wished to do so. 

For the Crown it is argued that the 
original trial was a nullity having been 
held by persons who had no power to do 
so and fell under s. 530 (p), Oriminal 
Procedure Code. Therefore the Joint 
Magistrate had no power to order a re-trial 
there having been no trial. For this 
position there is the direct authority of 
Abdul Ghaniv. Emperor (4) and Liakat 
Husain v. Emperor (5). In the first of 
these cases it was held that wherea Magis- 
trate who had no jurisdiction had convicted 
for an offence triable exclusively by Sessions 
and that where the Sessions Judge, on 
appeal, had merely discharged the accused, 
there was nothing in law to prevent a 
Court of competent jurisdiction from 
instituting fresh proceedings against the 
accused and committing him. It was 
further held that inasmuch as s. 423, 
Criminal Procedure Code contemplates an 
order fora trial by a Court of competent 
jurisdiction, and the trial had been set aside 
owing to the Magistrate having had no 
jurisdiction to hold it, no trial had in 
fact taken place, so that the Sessions 
Judge could not possibly have ordered a 
re-trial. 

In the second case, it was held that it is 
not necessarily the duty of the High Court 
to order a re-trial of a person whose convic- 
tion isset aside on account of an illegality 
in his trial and that when the conviction 
and sentence passed upon an accused is set 
aside by the High Court oa the ground 

(3) (1933) M W N 224. 


(4) 29 O 412. 
(5) 12 O WN 246; 7 O L J 70; 7 Or. LJ 103. 
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that the Magistrate who tried the accused 
had no jurisdiction to do so, the order of the 
High Court setting aside the conviction 
and sentence is no obstacle to the accused 
being re-tried on the same charge at the 
instance of the prosecution. These cases are 
exactly in point and no authority contra has 
been quoted to me. 

As the petition must fail on this ground, 
I will only just mention two other argu- 
ments raised forthe Crown. The first was 
that in any case the revisional jurisdiction 
given to the Joint Magistrate under s. 76 
.8) of the Act is no greater than that which 
he has under s. 439, Criminal Procedure 
Code, and that as the latter section does not 
empower him to order a re-trial, he could not 
in any case have done so. But s. 76 (1) 
clearly gives hima power of setting aside 
an order of conviction which he has not 
got under s. 439, Oriminal Procedure Code, 
so that it cannot be argued that he has not 
got the further power, incidental to that of 
ordering a re-trial. The other argument 
was thathe had not even the power to set 
aside the conviction because want of 
j urisdiction does not fall among the reasons 
mentioned in s, 76 (8) of the Act justifying 
his interference. ‘‘Want of jurisdiction” is 
certainly, in my opinion, legal “misconduct” 
within the meaning of the section. The 


‘petition must be dismissed. 


A.-D. Petition dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 2u95 of 1929 
June 29, 1934 
Young, C. J. AND RANGI Lat, J. 
SARWAN SINGH AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
VETSuUS 
Musammat BAS ANTI AND OTHEg8— 
DEFENDANTS — RESPONDENTS 

Minor—Minor in existence at time of alienation— 
Question of limitation does not arise if he bring 
suit during minority challenging it—Limitation Act 
(1X of 1908), s. 6—Custom (Punjab)—Alienation, 

Under the Oustomary Law every minor who was 
in existence at the time of alienation which is being 
challenged by him can bring a suit within three 
years ofattaining majority, Therefore, where the 
plaintiff is still minor, he has ample time to bring 
his suit and noobjection on the ground of limitation 
can be taken. 


S.O. A. from an decree of the District 
Judge, Ambala, dated July 12, 1929. 

Mr. Chandra Gupia for Mr. Fakir Chand, 
for the Appellants. 

Mr. Tek Chand, for the Respondents, 

Judgment.—This judgment will dispose 


his 
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of Civil Appeals Nos. 2095 and 2096 of 1929. 
The sole point decided by the lower Court 
and the sole point we decide is a question of 
limitation. The plaintiffs in this case are 
minors. The dispute concerned two 
alienations by way of gift made by two 
women. A preliminary objection was taken 
in both the lower Courts that the plaintiffs’ 
suits were barred by time. The lower 
Appellate Court clearly misunderstood the 
whole question. It said: 

“When a person comes into Court setting up a 
disability as a reason for briging his suit out of time 
the onus isupon him of showing how limitation is 
extended for him,” 

In this case at the date ofjthe alienations, 
the plaintiffs were in existence and minors. 
Under the Customary Law it is clear that 
every minor inthis position can bring a 
suit within three years of attaining majority. 
The position is perfectly clear and the 
plaintifis being still minors they have 
clearly ample time for bringing their suits. 
The appeals therefore must be allowed and 
the matter will go back to the trial Court 
for decision of all the other issues. Stamp 
on appeal will be refunded in each case. 
Other costs to be costs in the case. 

D. Case remanded, 


MADRAS HIGH COURT 
Criminal Revision Case No. 149 
of 1934 
Criminal Revision Petition No. 138 
of 1934 
September 21, 1934 
CUORGENVEN AND CORNISH, JJ. 
In re: CHINNAPPAYYA MUDALI— 
PETITIONER 

Madras Abkart Act (I of 1886), s. 64—Liability 
of licensee for act committed by employee—Absence 
of knowledge or consent of licensee, whether 
exempts him from liability—Object of 8.64. 

To convict the holder of alicense or permit 
under s.64 ofthe Madras Abkari Act in respect of 
an offence committed by one of his servants, it is 
not necessary for the prosecution to prove that 
the actual offender committed the offence as the 
agent of the licenses and with his knowledge with 
approval, as for instance where a man arranges 
servants to commit a crime. The intention 

64is to place a heavier responsibiliiy for 
the act of his servant upon a licensee as such, 
than lies uponan employer under the ordinary 
eriminallaw. In re Mennen Venkayya (1), dissented 
from. l l 

0. R.P. under ss. 43) and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Joint Magistrate, Tirupat- 
tur (North Arcot District) in  Oriminal 
Appeal No. 83 of 1933), (O. O. No. 417 of 


of 8. 
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1933 on the file of the Court ofthe Sub- 
Magistrate, Gudiyatham). 

Mr. V. A. Nageswara <Ayyar, for the 
Petitioner. 

The Publie Prosecutor, for the Cro vn. 

Order.—The petitioner isthe renter of 
an arrack shop at Tirumani. It is supplied 
with arrack from the depot at Vellore, and 
on the occasion which gave rise to this 
case a permit was issued forthe trans- 
port of three gallons of arrack from 
depot to shop. Only one gallon reached 
the shop: the other two were diverted 
elsewhere, it is alleged, to be made the 
Subject of illicit sale. There is no ques- 
tion that the breach of the law thus com- 
mitted was committed by the petitioner's 
servants, employed by him for transport- 
ing the arrack. He has himself been con- 
vieted, under s. 56 (b) (doing or omitting to 
do something in breach of the conditions 
of his licence or permit) read with s. 64 of 
the Madras Abkari Act, and sentenced to 
pay a fine of Rs. 150. At the trial an at- 
tempt was made to show that the failure 
to carry all the arrack toits destination 
was due to circumstances beyond the 
control of the employee, sothat there was no 
wilful breach of the terms of the permit. 
This was disbelieved by the trial and the 
Appellate Courts. The further point is 
now taken that the conviction is not jus- 
tified by the terms of the Abkari Act. 

The correctness of the petitioner’s con- 
viction turns upon the construction to be 
given tothe second paragraph of s. 64. 


It runs as follows:— 

“the holder of a license or permit under this 
Act shall be punishable, as well as the actual 
offender, for anyoffence committed by any person 
in his employ and acting on his behalf under 
s. 55 or s. ors 57 or s. 53 as if he had 
himself committed the same, unless he shall 
establish that all due and reasonable pre- 
cautions were exercised by him to prevent the 
commission of such offence.” 


The argument addressed to us is that the 
prosecution must prove not only that the 
‘actual offender’ was employed by the 
licenses to perform the duties in the 
course of which the offence was committed 
but further that, in committing the act or 
acts constituting the offence, he was ‘act- 
ing on his behalf’, i. e., he was not only 
acting on his behalf in the discharge of his 
duties but that ne committed the offence 
asthe agent of the licensee and with his 
knowledge and approval; as, e. gẹ, where a 
man arranges for his servants to commit 
an act of criminal trespass. The objection 
to this construction is that the section in 


. 
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clearly designed to allow presumptions to 
be made in excess of those permitted by 
the ordinary Criminal Law. A perusal of 
para. 1 ofthe section will show that it 
throws the burden of disproving guilt on 
a person unable to account satisfactorily 
for the possession of apparatus or materials. 
Paragraph 2 makes the licensee construc- 
. tively guilty of acts committed by his 
employees, subject to a certain reservation. 
The nature ofthat reservation appears to 
us to place the meaning beyond doubt. 
The licensee has to establish ‘that all due 
and reasonable precautions were exer- 
cised by him to prevent the commission 
of such offence’. If a licensee is to be 
exonerated from criminal liability only if 
he takes all due and reasonable pre- 
cautions to preventthe commission of such 
offence, he is clearly not to be exonerated, 
merely because he may not have been 
consciously a party to the offence. If this 
were so, the obligation cast upon him to 
take precautions need never come into 
question because an acquittal could be 
secured, asin the circumstances of the 
present case, without proof that such pre- 
- cautions had been taken. The intention of 
the provision is, we think, to place a heavier 
responsibility forthe act of his servants 
upon a licensee as such, than lies upon an 
employer under the ordinary criminal 
law. 

There isa judgment of Devadoss , J., 
Inre Mennen Venkayya, (1) which embo- 
dies a different view. In a similar case 
the learned Judge acquitted a licensee for 
he could not have presumed or have known 
that they (his servants) were going to carry 
thetoddy to No. 3 shop instead of No. l 
shop. The testsapplied were whether the 
act was done in the course of business, and 
whether, therefore, the licensee could be 
presumed to have given authority. It is 
difficult to understand how an offence can 
be said tohave been committed in the 
course of business, unless the meaning 
merely is that it was committed instead of 
pursuing the ordinary course of business. 
If ithasto be found that the licensee 
authorised the commission of the offence, 
no special rule of responsibility need have 
been enacted. The judgment contains 
no discussion of the terms of s. 64, and 
we must respectfully express our dissent 
from it. 


(1) 111 Ind, Oas, 849; 55M LJ 712; 28 L W511; 
(1928) M W N 788; AIR 1998 Mad. 1130; 29 Or, L 
J 929; Or. L J 930. 
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We consider that the petitioner has been 
rightly convicted. We do not think that the 
fine imposed is excessive. The Criminal 
Revision Petition is dismssed. 

A.D. Petition dismissed. 





LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 62 
of 1934 
June 29, 1934 
BHIDE, J. 

WADHAWA SHAH AND OTHERS — 
CREDITORS - APPELLANTS 
VETSUS 
AMIR SINGH AND OTHERS— 
PETITIONING-DEBTOR AND OREDITORS— 


RESPONDENTS, 
Insolvency—Occupancy tenant—One of 
lords willing to purchase his land—Tenant, 

be said tobe unable to pay his debts. 

When one ofthe landlords is willing to purchase 
the land of an occupancy tenant, the tenant cannot 
be said tobe unable to pay his debts. Jai Singh v. 
Farid Bakhsh (1), referred to. 


Misc. F., A. from an order of the District 
Judge, Gurdaspur, dated October 9, 1933. 

Mr. Hem Raj Mahajan, for the Appellants. 

Judgment.—This is an appeal from an 
order of the District Judge, Gurdaspur, 
adjudging the respondent, Amir Singh 
insolvent. The appeal has been heard 
ex parte aS none appeared on behalf of the 
respondent. . 

It appears that the respondent owns 
houses and occupancy lands, by the sale of 
which the debts could bepaid. The consent 
of the landlords is necessary for the sale of 
occupancy rights, but the respondent could 
sell the rignts by adopting the procedure 
under s. 53, Punjab Tenancy Act. He 
has made no attempt todo so. Jaspat, one 
of the landlords, was willing to purchase the 
land. Inthe circumstances it cannot be 
said that the respondent is unable to pay 
his debts: cf., Jai Singh v. Farid Bakhsh 
(1). I accept the appeal and dismiss the 
respondent’s petition with costs through- 
out. 

N. Appeal accepted. 


(1) 115 Ind, Oas. 423; A I R 1920 Lah 392; 30 PL 
15. 


the land- 
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CALCUTTA HIGH COURT 
Civil Appeal No. 116 of 1933 
June 27, 1934 
MUKERJI ano S. K. GHOSE, JJ. 
MONO MOHAN-—JUDGMENT-DEBTOR-— 
APPELLANT 
VETSUS 
UPENDRA MOHAN PAL AND OTHERS 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. d1l— 
Execution of money decree—Application for warrant 
of arrest of person of judgment-debtor—Court, if 
can insist that decree-holder should proceed against 
property--When can Court refuse process of arrest 
„and detention of judgment-debtors—Execution. 
Wherethe holder of a decree for money comes 
before the Court and wants process against the person 
of a judgment-debtor for his arrest, and if there 
are no special circumstances present, it is not open 
to the Court to say that the decree-holder must 
proceed against the properties of the judgment- 
debtor before applying for warrant of arrest against 
him. But there may be circumstances presentin a 
case which would not only justify a refusal to allow 
the decree-holder to have process for thearrest and 
detention of the judgment-debtor, but, there may 
be circumstances which would demand such a 
refusal, In acase in which it is established that 
by reason of the fact that properties are under 
attachment at the instance of a deeree-holder or 
that properties form the subject-matter of a decree 
for mortgage at the instance of a decree-holder, the 
consequence of which is that although there may 
be a large amount of surplus left if the properties 
are put up to sale in execution of the decree obtain- 
ed onthe mortgage, the judgment-debtor is pre- 
eluded from raising money on those properties in 
order to pay off the decree by reason of the action 
of the decree-holder, a refusal of sucha prayer may 
be justifiable. Hargobind Kishan Chand v. Hakim 
Singh (3), referred to. | 
from the -original order of the 
dated 


+ 


Sub-Judge, First Court, Chittagong, 
November 15, 1932. 

Messrs. Rupendra Kumar Mitter and 
Benoyendra Nath Palit, for the Appellant. 

Mr. Manmatha Nath Das Gupta, for the 
Respondents. 

Judgment.—This is an appeal by one 
Mono Mohan alias Panchkari Chowdhury, 
a judgment-debtorin a decree for money 
which was obtained against him by the 
decree-holders, Upendra Mohan Pal and 
others who are the respondents in this ap- 
peal. The facts necessary to be stated 
are the following: The suit decree was 
for asum of Rs. 6,192 and the decree was 
passed in June 1901. ‘The first application 
for execution was dismissed for default 
on August 25,1931, under circumstances 
which donot appear in the papers before 
us. It appears, however, that on the same 
day, that is to say, on August 25, 193], a 
fresh application for execution was made 
on behalf of the decreé-holders, 

In the course of the proceedings started 
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on this second application, some properties 
belonging to the. judgment-debtor were put. 
up for sale and it also appears that the 
decree-holders obtained the permission of 
the Court to bid at the proposed sale. For 
reasons which do not appear in any of 
the papers before us, the second application 
for execution was also allowed to be dismis- 
sed for default on May 28, 1932. Two days 
after, that is to say, on May 30,1932, a 
third application for execution was made 
and the orders that were subsequently 
passed in the proceedings that followed 
are the orders which form the subject-mat- 
ter of this appeal. The prayer that was 
made on behalf of the decree-holders in 
the third application for execution was that 
the decretal amount might be realised by 
the arrest and detention of the judgment- 
debtor in civil prison. On this application 
a notice was issued upon the judgment- 
debtor and he, on June 20, 1932, put in an 
objection purporting to be one under 
s. 47 and O. XXI, r. 40 of the Code. 
Amongst other matters that were stated in 
the said petition of objection, there was a 
statement to the effect that properties of the 
valueofa lac of rupees belonging to the 
judgment-debtor were held in mortgage by 
the decree-holders for a small sum of money 
and it was further stated that there was 
aprayer for the sale of the said pro- 
perties in a certain execution case started — 
at the instance of some other parties for 
realization of a sum of Rs. 16,000 and it 
was also stated that the decree-holders 
could very well attach those properties and 
apply for rateable distribution’ in order to 
have their claim satisfied. 

It was further clearly stated in the said 
petition that the properties having been 
attached as aforesaid, he was unable to 
raise money by selling the same and he 
accordingly prayed that he might be re- 
leased from the liability of being arrested. 
The matter remained pending for several 
months till on November 12, 1932, a further 
petition was filed on behalf of the judg- 
ment-debtor in which‘it was repeated that 
the judgment-debtor’s property worth more 
than a lac of rupees was under mortgage to 
the decree-holder for a sum of Rs. 7,500 
only and it was further aeserted that at the 
instance of a certain creditor an insolvency 
proceeding had been started against the 
judgment-debtor in the Court of the Dis- 
trict Judge of Chittagong, and that on ac- 
count of those proceedings, he was entitled 
to protection under 8. 55, Civil Procedure 
Code. On November 12, 1932, on which 


1935 


date, as aforesaid, the latter petition was 
filed, the case was taken up by the Subor- 
dinate Judge, who, after dealing with 
another objection arising out of the fact 
that one of the decree-holders was dead, 
an objection with which we are not con- 
cerned at the present stage, proceeded to 
dispose of the judgment-debtor's objection 
as to his arrest and detention in these 
words: 


«I gee no reason to stay execution proceedings for 
the reasons stated in the judgment-debtor’s petition. 
The latter has not yet applied for insolvency. The 
objections raised by the judgment-debtor are there- 
fore disallowed.” 


Were it not for the fact that subsequent 
to the passing of the aforesaid order, the 
judgment-debtor himself objected to the 
adjudication order being passed against 
him on the petition of the creditor to which 
reference has been made above, it would 
have been necessary for us to consider 
whether the reason which the learned Sub- 
ordinate Judge gave for refusing to accede 
to the judgment-debtor’s request for exemp- 
tion on the ground of s. 99, Provincial 
Insolvency Act, was valid or not. The only 
fact that need be mentioned at the present 
stage is that none of the other objections, 
taken in either of the aforesaid two peti- 
tions of objections put in on behalf of the 
judgment-debtor,.were dealt with by the 
learned Subordinate Judge. One of those 
objections, as has been already stated, was 
to the effect that by reason of the fact that 
properties worth a lac of rupees were under 
mortgage to the decree-holder for a small 
sum of Rs. 7,500 it was not possible for the 
judgment-debtor to pay off the debt due 
under the present decree. We find then 
that on November 12, 1932, after disposing 
of the objection in the manner stated 
above, the learned Judge issued a warrant 
of arrest of the judgment-debtor fixing 
December 12, 1932, for necessary orders. 
On November 15, 1932, a further petition 
was filed on behalf of the judgment-debtor 
purporting to be under s. 47 and under 
O. XXI, r. 40, Oivil Procedure Code. 

In this petition mention was made of the 
fact that the properties of the judgment- 
debtor worth a lac of rupees were mort- 
gaged to the decree-holders for a sum of 
Rs. 7,500 and that the decree-holders had 
instituted a suit for the said amount on the 
basis of the said mortgage and that the 
said suit was pending. Reference was 
also made in this petition to the insolvency 
proceedings and to certain other facts 
which need not be specifically referred to. 
This petition was disposed of by the learn- 
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ed Subordinate Judge by an order passed 
on the same date in which he said that 

“the judgment-debtor files a petition under s. 47 
of the Code and under O. XXI, r. 40 of the Code for 
stay of issue of warrant of arrest on the ground men- 
tioned in the petition. The warrant ofarrest cannot be 
stayel, The application is rejected.” 


So far then we have the fact that the 
objection which the judgment-debtor has 
taken to the issue of warrant of arrest 
against him, an objection based on the 
ground that his properties were the subject- 
matter of a mortgage suit in which the 
plaintiffs were decree-holders, that those 


- properties were valued ata lac of rupees 


and that the mortgage debt amounted to 
only Rs. 7,00) and that on account of this 
fact he was not in a position to pay off the 
decretal amount, is an objection which had 
not recelved any consideration from the 
learned Subordinate Judge. We may state 
here that subsequent to the orders which 
are complained of in the present appeal, a 
mortgage decree has been obtained by the 
decree-holders in the said suit on February 
16, 1933. It may be stated here that there 
was afterwards a proceeding in the nature 
of review under O. XLVII, r. 1, of the Code 
at the instance of the judgment-debtor 
in which he had complained that his objec- 
tion .had not been properly considered and 
upon that evidence being taken on behalf 
of the parties, afurther order was made 
disallowing the review and refusing to 
withdraw the warrant of arrest. 

On behalf of the judgment-debtor who 
is the appellant in this appeal, it has been 
contended that upon the facts and circum- 
stances of the case which were recited in the 
petition of objection filed before the Court on 
behalf of the judgment-debtor, a sufficient 
case was made out why the decree-holders 
should not have been allowed to proceed 
against the person of the judgment debtor 
but should have been directed to take other 
steps which under the law they were 
competent to take in execution in order to 
realise the decree which they had obtained 
as against the judgment-debtor. It has 
been further stated on behalf of the appel- 
lant that the decree-holders themselves, 
in their evidence in the mortgage suit, had 
stated that the value of the mortgaged 
properties would be Rs. 75,000 or so and 
that the statement which they had subse- 


. quently made, to the effect that their value 


would be only Rs. 30,000, should not be ac- 
cepted as correct. 

On behalf of the decree-holders the 
position takenup in the first placeis that 
it isentirely at the option of the decree- 
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holders to select the means which they 
should adopt for the purpose of executing 
their decree and that it is not open to the 
Court in any case to 
holder permission to proceed against the 
person of the judgment-debtor if the decree 
be suchas would entitle him under the 
law to adopt that course. In support of this 
Position, reliance has been placed on the 
decision of the Lahore High Court in Har- 
gobind Kishan Chand v. Hakim Singh (1). 
In that case the learned Judges held that: 

“the law confers upon the decree-holder the right 
to decide whether he should 
for the payment of money by the arrest of the 
judgment-debtor or by the attachment and sale of 
the property, or by both, and that while the Court 
has discretion (which should be exercised in a 
judicial manner) to refuse execution against the 
person and property simultaneously, it has not 
authority to refuse execution against the person of 
the judgment-debtor onthe ground that the decree- 
holder must, in the first instance, proceed against 
the property of the judgment-debtor,” 


This decision has been placed beforeus `. to which we have referred, it is perfectly 


as supporting the proposition that it is 
notopen to the Court in any circumstances 
to refuse the application of a person who 
holds a decree for money to proceed 
against the person of the judgment-debtor. 
We are of opinion thatif that is what was 
intended to belaid down in that decision, 
the decision must be taken as having taken 
too narrow aview of the law. It is quite 
true thatins. 51 of the Code the remedies 
open to a judgment-creditor are detailed 
in the five clauses (a) to (e) to that section 
and itis also true that where the holder 
of a decree for money comes before the 
Court and wants process against the person 
of a judgment-debtor for his arrest, and 
if there are no special circumstances 
present, it isnot open to the Court to say 
that the decree-holder must proceed against 
the properties of the judgment-debtor 
before applying for warrant of arrest 
against him. To thatextent we are en- 
tirely in accord with what the learned 
Judges of the Lahore High Oourt have said 
in the case to which we have just referred. 
But we are clearly of opinion that there 
may be circumstances presentin a case 
which would not only justify a refusal to 
allow the decree-holder to have process 
for the arrest and detention of the judg- 
ment-debtor, but, we are prepared to go 
further and say that there may be cir- 
cumstances which would demand such a 
refusal, It is mot necessary for us, nor 
indeed is it possible to lay down what 


(1) 93 Ind. Cas. 54; AIR 1926 Lah, 110; 6 Lah 
548. A 
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exactly those circumstances may be but 
we are clearly of opinion that in a case in 
which it is established that by reason of 
the fact that properties are under attach- 


ment at the instance of a decree-holder or 


that properties form the subject-matter 
of a decree for mortgage at the instance 
ofa decree-holder, the consequence. of 
which is that although there may be a large - 
amount of surplus left if the properties are 
put up tosalein execution of the decree 
obtained on the mortgage, the judgment- 
debtor is precluded from raising money 
on those properties in order to pay off the 
decree by reason of the action of the 
decree-holder, a refusal of such prayer 
may be justifiable. Whether in this 
particular case those circumstances are 
present or not, is a matter which has not 
been seriously taken into consideration by 
the learned Subordinate Judge at any 
stage of the proceedings. From the orders 


clear that the learned Judgenever applied 
his mind to this particular objection 
which was taken by the judgment-debtor. 
We are, therefore, of opinion that the 
orders which form the subject-matter of 
this appeal should beset aside and that 


the case should be sent back to the Court 


of the learned Subordinate Judge in order 
that he may issue notice upon the judgment- 
debtor to appear before him to show cause 
why warrant of arrest should not issue 
against him and on dealing with such 
objections as the judgment-debtor may 
prefer to the issuingof a warrant and 
specially to the objection to which we 
have just referred, he will pass the neces- 
sary orders, The result is that the appeal 
is allowed and the case is sent back to the 
Court of the Subordinate Judge to be 
dealt with in accordance with the observa- 
tions made above. ‘There will be no order 
for costsin this appeal. 

The orders complained of in the appeal 
having been set aside, it is not necessary 
to deal with the application which relates 
to subsequent orders passed by the 
Subordinate Judge. Let the papers filed 
along with the application be returned to 
the learned Advocate for the appellant. 


D. Appeal allowed. 
Case sent back. 
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CALCUTTA HIGH COURT 


Criminal Revision Petition No. 11 of 1934 
June 8, 1934 
GUHA AND BARTLEY, JJ. 
NITYA GOPAL SADHU AND ANOTHER 
—ÅCOUSED —PETITIONERS 


VETSUS 


EMPEPOR Oprosıte PARTY 

Criminal Procedure Code (Act V of 1898), s. 423— 
Assistant Sessions Judge convicting accused of one 
charge but acquitting on another in accordance with 
jury's opinton—On appeal Sessions Judge setting 
aside conviction and ordering re-trial on all charges 
— Legality. 

The petitioners were on the unanimous verdict of 
the jury, before whom their trial was held, convicted 
by the Assistant Sessions Juige under s. 120-B, 
Penal Code, and were sentenced to rigorous impri- 
sonment forone year each. The jury found the 
petitioners not guilty under two other charges for 
which the petitioners were tried under ss. 379 and 
477, Penal Code, and the Judge accepting the verdict 
of jury, acquitted the petitioners of these charges, 
The sentences passed on the petitioners were ap- 
pealable ones, and as such, there was an appeal by 
the petitioners tothe Sessions Judge. The Sessions 
Judge by his judgment allowed the appeal. The 
Sessions Judge’s judgment, however, contained a 
direction for re-trial of the petitioners. There was, 
after the delivery of the judgment of the Sessions 
Judge, an order recorded by him containing direc- 
tion as to the effect of the order for re-trial. In 
that order the Sessions Judge gave the direction 
that the effect of his order setting aside the verdict 
of the jury and ordering a re-trial was to order a 
re-trial of the appellants before him. on all the 
charges which were before the jury, including the 
charges in regard to which there was an order of 
acquittal by the Assistant Sessions Judge, in accord- 
ance with the unanimous verdict of the jury : 
Held,that the Sessions Judge could not direct a re-trial 
of the petitioners, under the law, in respect of the 
offences of which they were acquitted by the Assistant 
Sessions Judge. 

Messrs. S.C. Taluqdar and Silendranath 
Banerji, for the Petitioners. 

Order.—The petitioners were on the 
unanimous verdict of the jury before 
whom their trial was held convicted by the 
learned Assistant Sessions Judgeof Burd- 
wan, under s.120-B, Indian Penal Code 
and were sentenced to rigorous imprison- 
ment forone yeareach. The jury found 
the petitioners not guilty under two other 
charges for which the petitioners were 
tried under s. 397 and s. 477, Indian Penal 
Code and the Judge accepting the verdict 
of jury acquitted the petitioners of these 
charges. The sentences passed on the 
petitioners were appealable ones, and as 
such, there was an appeal by the petitioners 
to the learned Sessions Judge of Burdwan. 
The Sessions Judge by his judgment 
dated December 2, 1933, allowed the ap- 
peal before him accepting the argument 
for the defence that ifthe jury disbelieved 
thatthe petitioners committed theft, there 
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was noremaining evidence on which a 
verdict of conspiracy to commit theft could 
possibly be based. The Sessions Judge 
held definitely that the verdict returned 
by the jury under the separate section of 
the Indian Penal Code ‘‘were entirely 
incompatible.’ The Sessions Judge's 
judgment, however, contained a direction 
for re-trial of the petitioners, the appellants 
before him “if the Grown desire to proceed 
the charges.” There was, after the delivery 
of the judgment of the Sessions Judge, an 
order recorded by himon December 8, 1933, 
containing direction as to the effect of the 
order for re-trial passed on December 2, 
1933. In thatorder the Sessions Judge 
gave the direction that the effect of his 
order setting aside the verdict of the jury 
and ordering a re-trialwas toordera re- 
trial of the appellants before him on all 
the charges which were before the jury, 
including the charges in- regard to which 
there was an order of acquittal by the As- 
sistant Sessions Judge, in accordance with 
the unanimous verdict of the jury. 

The Rule issued by this Court in the 
case was directed against the order of 
re-trial of the petitioners as passed by the 
Sessions Judge, and it must in our 
judgment be made absolute on the grounds 
on which it was issued. In our opinion 
the Sessions Judge could not direct a 
re-trial of the petitioners, under the law, 
in respect of the offences of which they 
were acquitted by the Assistant Sessions 
Judge. The Sessions Judge came to the 
definite conclusion in his judgment, dated 
December 2, 1933, that after the acquittal 
ofthe petitioners under s, 379 and s. 477, 
Indian Penal Code, there remained no 
material on the record to connect them 
with an agreement to commit those offences 
on the conclusion arrived at by the Ses- 
sions Judge, the order for re-trial of the 
Petitioners as passed by the Judge could 
not be justified under the law. The Rule 
is made absolute. The orders for re-trial 
of the petitioners, passed by the Sessions 
Judge on December 2 and 8, 1933, are set 
aside and the petitioners are acquitted. If on 
bail, let the petitioners be discharged 
from bail bond and set at liberty. 

D. Rule made absolute. 
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PATNA HIGH COURT 
Miscellaneous Civil Appeal No. 235 of 1934 
September 25, 1934 

. Wort AND JAMES, JJ. 
JAGGARNATH PRASAD SAHU— 
J LDGMENT-DEBTOR— APPELLANT 
VETSUS 
GANESH LAL SARAUGI— 
DECREE- HOLDER —DEBTOR— RESPONDENT 

Ciril Procedure Code (Act V of 1908), s. 135— 
Protection from arrest— Person having temporary 
lodgings in place where Court is situate— Protection, 
extent of—Arrest effected when taking walk after 
leaving temporary lodgings—Legality of. 

The principle which would apply to a person 
livingin the place in which the Court is situate 
must be applied to the person who takes up tempo- 
rary lodgings in that place, that isto say, the 
protection extends only from his temporary lodgings 
tothe Court or from the Oourt to his temporary 
lodgings. Consequently, where a person is arrested 
in execution of a civil warrant when he has left his 
temporary lodgings and is taking a walk, the arrest 
is legal. Kedarnath Shersingdas v. Nomambhat 
Koorban Hossein (1), not followed. Perssee v, Perssee 
2), explained. [p. 612, col. L] 


Mis. C. A. from an order of the Sub- 
Judge, Palamau, dated September 6, 
1934. 


Messrs. R. S. Lall and T. A. D. Sinha, 
for the Appellant. 

Messrs. B. C De, K. K. Banerjee and 
M. Imam, for the Respondent. 

Wort, J.—This matter comes before this 
Court on appeal from the Subordinate 
Judge, who has decided that the arrest of 
the appellant at the hands of the decree- 
holder as a form of execution was legal 
arrest. Shortly the contention of the 
judgment-debtor-appellant is that he had 
protection of s. 185, Civil Procedure Code, 
which gives protection from arrest in exe- 
cution to parties, their pleaders, mukhtears 
witnesses while going to or attending a 
tribunal before whom they have business 
or befcre whom they have been summoned. 

One of the matters in dispute in this 
case is whether on the evidence it can be 
held that at the time of the arrest, which 
was at about 6-30 in the evening on 
September 4, of this year, the appellant 
was returning to his lodgings from Court. 
A further contention is put forward by 
the learned Advocate on behalf of the 
appellant that asthe business upon which 
he was engaged had not finished and that 
he was to attend the Court of the Sub- 
Divisional Magistrate on the morning of 
September 5, he had protection throughout 
the night of September 4, until the 
business was finished in the Court of the 
Sub-Divisional Magistrate and he had 
returned to his home which was at 
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Haidernagar. The Courts which he at- 
tended on September 4, and which he 
alleges he had to attend again on Septem- 
ber 5, were at Daltonganj to which he 
had come on the morning of September 4, 
by train. A warrant of arrest had been 
issued, and the first Court to which the 
appellant went on the morning of Septem- 
ber 4, was the Court of the Subordinate 
Judge where he asked for protection from | 
arrest by reason of the fact that he had 
to attend a case as defendant in the 
Magistrates Court. Having petitioned the 
Subordinate Judge he proceeded to the 
Court of the Magistrate and was convicted 
by the Magistrate for an offence under 
the Indian Penal Code and fined a sum 
of Rs. 30 or seven days’ imprisonment. It 
would appear from the evidence before 
us that the Magistrate in that case 
delivered his judgment at about 2 to 2-30 
on the afternoon of September 4. What 
happened after that was at first in 
controversy. The appellant attended two 
Courts. He came back to the Subordinate 
Judge's Court at which he had attended 
in the morning and at whose hands the 
appellant asked for protection. He also 
attended the Court of the Sub-Divisiona] 
Magistrate with regard to certain pro- 
ceedings under s. 145, Criminal Procedure 
Code. Undoubtedly he had been summoned 
there and it would appear that the question 
which was to be determined there was 
some matter relating to costs. It was 
contended by the learned Advocate on 
behalf of the appellant that the Court to 
which the appellant first went was the 
Court of the Subordinate Judge and that 
from there he went on to the Court of the 
Sub-Divisional Magistrate. This point is 
of some importance having regard to the 
time at which he was arrested, which, as 
1 have already stated, is at 6-30 in the 
evening. It was contended, as I have said, 
that the Subordinate Judge was the first 
Court which the appellant attended. The 
purpose of his attendance at the Court 
of the Subordinate Judge was to again 
petition the Subordinate Judge and to 
assert that the protection which had been 
granted by the Subordinate Judge in the 
morning had not been effective and that 
he was being harassed by the decree- 
holder and a large number of persons led 
by the Nazir. But it does appear to me 
quite clear from the petition which was 
filed before the Subordinate Judge from 
whose order this appeal has been preferred, 
that what happened was that he first of 
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all attended the Court of the Sub-Divisional 
Magistrate and after attendance there he 
proceeded to the Court of the Subordinate 
Judge and stated what I have already 
referred to. At first he suggested that he 
should himself surrenier and be taken 
under arrest. It appeared to him that 
that was a better course than to be 
harassed by the decree-holder and his 
men. However, he seems to have changed 
his mind as regards that and ultimately 
left the Oourt of the Subordinate Judge. 
The time at which he left, as I have 
already stated, is material. It would 
appear first of all from para. 4 of the 
petition, which he presented to the Deputy 
Magistrate, Subordinate Judge, that the 
order of the Sub-Divisional Magistrate 
was made at 6-30 in the evening. Having 
regard to the admitted- fact that he was 
arrested at 6-30 in the evening and at a 
place which was not the Court of the Sub- 
Divisional Magistrate, it is impossible in 
my judgment to hold that the statement 
in para, 8 is correct, more particularly 
having regard to what the appellant as- 
serted in para. 9 of his petition. He 
_there states (and he is addressing the 
Subordinate Judge it must be remembered) 
that he 


“made a submission yesterday before your honour 
at about 5 P. M. in the presence of the decree- 
holder's pleader, Babu Bhagwat Sahai, and other 
men of the decree-holder to the effect thatas your 
petitioner had been detained by the orders of the 
Sub-Divisional Officer he still claimed exemption from 
arrest and your petitioner also showed the sum- 
mons of the Oourt to the decree-holder’s pleader 
which is attached herewith,” 


He expresses himself in the past tense 
when he refers to the proceedings before 
the Sub-Divisional Officer; in other words, 
he is there asserting before the Court of 
the Subordinate Judge that he came away 
from the Sub-Divisional Magistrate’s Court, 
that no order had been passed and that 
it was necessary for him to attend the 
next day. That is the substance of his 
assertion in para. 9 of the petition. It is 
therefore clear that the time when he 
attended the last Court on September 4, 
was about 5 o'clock. It is an admitted 
fact that his temporary lodgings with his 
pleader were situate in the jail compound, 
a distance of about two to three hundred 
yards away from the Court. It is clear 
from his own petition that he had no busi- 
ness in the Court after about 5 o'clock 
or 5-30, and it will be remembered that 
he was arrested at 6-30 in the evening. 
There is only one possible ‘conclusion, in 
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my judgment, which can be gathered from 
those statements and that was that, as the 
respondent-decree-holder suggests having 
left his lodgings he was arrested at 6-30 
P, m., which, as I have indicated, clearly 
shows that he was not retusning to his 
lodgings at the time of his arrest. If that 
be so, apart from the second question 
which the learned Advocate on 
behalf of the appellant has argued, it 
seems lo me quite clear, as the Subordinate 
Judge himself has found, that the arrest 
was a legal arrest. 

The only question to be determined is 
whether in spite of the fact which, as | 


| have already stated more than once, seems 


to have heen clearly established that he 
had left his temporary lodgings and was 
taking a walk at the time of his arrest, 
he still had the protection of s. 135, Civil 
Procedure Code. For this proposition the 
case of Kedarnath Shersingdas v. No- 
manbhai Koorban Hoosein (1) is cited. 
There were certain proceedings which the 
petitioner had to attend in the High Court 
of Bombay. For that purpose he came 
several days before the case was to come 
on. As it ultimately appeared the case 
did not come onfor a very long time after 
his arrival in the city of Bombay, the reason 
being the illness of the learned Judge who 
wasto try the suit. He had taken up his 
residence or temporary lodgings in Bom- 
bay and was arrested on leaving those 
olgings on a certain date. The jquestion 
there was whether as long as he was in the 
city of Bombay and waiting for his case 
to come on he had the protection of s. 135, 
Civil Procedure Code. Wadia, J., relying 
upon a decision inthe case of Persse v. 
Persse (2) decided that he had. With 
great respect to the learned Judge it 
seems to me that, whether the reasoning 
which he has given for his judgment is 
correct or not, no reliance could be placed 
upon the case to which I have referred for 
the reason that the Lord Chancellor in that 
case was dealing with a set of facts 
entirely different from those which Wadia, J. 
was dealing. The Lord Chancellor in that 
case had observed that some latitude 
should be allowed in a case where the 
party was not resident in the city in which 
his case was heard, and the only point 
which came upfor determination in that 
case was whethera party, who had come 


(1) 131 Ind. Oas. 467; A I R 1931 Bom. 175; 55 
B. 612; 33 Bom. L R 44; Ind. Rul, (1931) Bom, 
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to the city where the case was to be heard 
some days before the case came on, was 
entitled to protection during that period. 
Wadia, J., refers to a number of cases 
to which I do not propose to make reference 
for the simple reason that they are not 
strictly in point as regards the matter we 
have to decide. They mostly deal with 
questions of deviation from the ordinary 
way from the Court to the home of the 
witness or party as the case may be. It 
seems to me that the case must be decided 
on what appears,in my judgment, to be 
the plain construction of s. 135, Civil Pro- 
cedure Code. It is admitted in the first 


place that had the appellant lived at Dal- . 


tonganj, the place where the Court was 
situate, he would have protection only dur- 
ing that time in which he was coming from 
his home tothe Courtor returning from 
the Courtto his home; but if he left 
his house in the meantime he was liable 
to be arrested and would not have pro- 
tection of s. 1385, It comes to this therefore 
whether a person who comes from a distance 
toa place inwhich the Court is situate 
has any wider protection than a person 
who livesin the place where the Court is 
situate. In my judgment it would be 
straining the words of s. 135 to hold that 
there was sucha right of protection. If 
the wider protection were given it would 
mean that the person claiming exemption 
from arrest during the course of the hear- 
ing of the case, however long it may be, 
was at liberty to do as he pleased: he would 
have awider protection than that which 
the section gives him during his journey 
from his home tothe Court and from the 
Court to his home. The words of the 
section are: 

“while going to or attending such tribunal for the 


purpose of such matter, and while returning from 
such tribunal.” 


It seems to me thatthe principle which 
would apply to a person living in the place 
in which the Court is situate must be ap- 
plied tothe person who takes up tem- 
porary lodgings in that place, that is to 
say, the protection extends only from his 
temporary Jodgings tothe Court or from 
the Court to his temporary lodgings. 


On the factsas they appear from the 
petition to which I have already referred, 
I have nodoubtin my mind that at the 
time of the arrest the appellant was not 
returning from the Court to his temporary 
lodgings and therefore for the reason which 
I have given on the second point it seems 
to me that the only conclusion we can ar- 
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rive at is that the arrest was legal. The 
appeal is, therefore, dismissed, but without 
cosis. 

James, J.—I agree. 

N. Appeal dismissed. 


er bakar. 


PATNA HIGH COURT 
Civil Appeal No. 32 of 1931 
September 27, 1934 
VARMA, J. 
SHIBA PRASAD GOSWAMI AND OTHERS— 
DEFENDANTS—~APPELLANTS 
Versus 
UPENDRA SAMANTA SINGHAR— 
PLAINTIFFE-—-RESPONDENT 
Sale—Intention of parties—Title is not generally 
intended to pass without receipt of consideration— 
Intention, how to be gathered—Mere fact of registra- 
tion, if shows passing of title 
In cases of sale it is very seldom the intention 
of parties to allow title to pass without receiving 
the consideration. To gather the intention of the 
parties one has only to see the kobala itself where the 
term and conditions are mentioned, The mere fact 
that the document was registered without being 


acted upon or without the consideration being paid, 
does not show that title has passed. 


C. A. from an appellate -decree of the 
Additional Sub-Judge, Outtack, dated 
December 4, 1930. 


Mr. 5. N. Ray, for the Appellants. 

Mr. A. S. Khan, for the Respondent. 

Order.—In this case the plaintiff filed 
a suit for confirmation or in the alterna- 
tive for recovery of possession over the 
disputed land. The facts are very simple. 
Pro forma defendants Nos. 4 to 6 exe- 
cuted a kobala on February 25, 1921, in 
favour of defendanis Nos. 1 to 3 for a sum 
of Rs. 60 in respect of the land. The kobala 
was registered hut it does not appeal 
that the names of the purchasers were 
mutated in the landlord’s sherisia against 
the property. On March 3, 1926, the 
same defendants executed another kobala 
in respect of the property for a sum of 
Rs. 100 ın favour of the plaintiff, along 
with some other properties. In thecourse 
of the recent settlement the land was re- 
corded in the name of defendants Nos. i 
to 3 and although that entry was ques- 
tioned by the plaintiff under s. 116, 
Orissa Tenancy Act, he did not succeed. 
The plaintiff, therefore, filed the suit out of 
which this appeal arises. The trial Court 
dismissed the suit but the lower Appellate 
Court decreed it in favour of the plaintiff. 

The lower Appellate Court has referred 
to the fact that the kobala dated February 
25,(P-2) 1921, was produced by the plaintiff 
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himself, that the names of defendants Nos. 1 
to3 were not mutaled in the landlord’s 
Sherista, and he also referred to the evi- 
dence of a proforma defendant who savs 
as to how this kobala happened to remain 
in his possession and was ultimately 
handed over to the plaintiff. The evidence 
given by the pro forma defendant P. W. 
_No. 2 was that defendants Nos. 1 
to 3 wished to pay only Rs. 20 saying that 
the property covered by the sale deed was 
jama dharya jogya (liable to assessment of 
rent) and proposed to pay the balance 
after mutation by the zamindar and ¿s the 
executant of that kobala refused to take 
the sum of Rs. 20 the sale-deed remained 
with them. Dealing with the receipts 
filed by the parties the lower Court has 
come to the conclusion that the plaintiff's 
witnesses were reliable and he disbelieved 
those of the defendants. Then he comes 
to the conclusion that the plaintiff is in 
possession and his possession must be 
maintained. 

In second appeal there is the usual 
ground that the lower Appellate Court 
made out a newcase, of which itis not 
- necessary to take any serious notice. The 
only important point of law urged by 
Mr. 8. ^ò. Ray on behalf of the appel- 
lants ıs that once the sale-deed was re- 
gistered, title passed to defendants Nos. 1 
to 3 and thereafter there was no title left 
in the pro forma defendants Nos.4 to 6 
to transfer to the plaintiff, andhe refers 
to the decision in Kamta Prasad v. Lachmi 
Sah (1). In that case, however, the propo- 
sition of law urged by Mr. Ray was held 
with a reservation that a sale once regis- 
tered pas ed title unless it was established 
to the satisfaction of the Court that the 
intention of the parties was that title 
should not pass until the payment of con- 
sideration. In cases of sale it is very 
seldom the intention of parties to allow 
title to pass without receiving the considera- 
tion. To gather the intention of the 
parties one has only to see the kobala itself 
where the term and conditions are 
mentioned. The kobala in this case has 
been translated in the course of the argu- 
ment and the relevant portion of itis as 
follows : 

“We sell the undermentioned 102 acres of land 
together with all rights and interests appertaining 
to it at the current market rate for the considera- 
tion of Rs. 60 to you the purchasers and having 


received in cash from you the whole of the con- 
sideration money we put you in ownership and 


(1) 123 Ind. Cas 71; A I R 1923 Pat, 540; [ad Rul 
(1930) Pat, 295, 
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possession of the sold land and stipulate that from 
this day you the purchasers will hold and enjoy 
the same for generation to generation so long as 
the sun and the moon endure and on getting your 
names recorded in the proper sheristas and on 
meking paymeat of rent, will obtain rent receipts 
thereof, and will be competent to do anything 
with the sold property as you like. Neither we nor 
our heirs have any claim or right therein,” 


The fact that the document remained 
in possession of the defendants coupled 
with the statement of P. W. No. 2 shows 
clearly that title was not to pass until 
the consideration was paid. A similar 
case came up before this Court presided over 
by his Lordships the Chief Justice (9. A. 
No. 62 of 1927 Cuttack). In that case there 
was 2 balance of Rs. 900 which remained 
unpaid to the vendor and the kobala re- 
mained in his possession. His Lordship 
was of opinion that the fact that the 
defendants registered the document was 
not material to the issue in the case and 
that the only point was whether the 
plaintifis who had not paid the considera- 
tion money which they agreed to pay are 
nevertheless entitled to the property leaving 
the vendors merely either in the position 
of having lien over the property until the 
purchase money was paid or in the posi- 
tion of simply having to sue for the pur- 
chase price. He went onto observe that 
the contract having been reduced into 
writing its terms must be sought from a 
consideration of the writing itself. The 
terms laid down there were in these 
(P-4) words: “after taking from you the 
balance of Rs. 900 we make you owner in 
possession thereof” and his Lordships held 
that they clearly implied that the transfer 
of title and the payment of the Rs. 900 
were to be contemporaneous. In this 
view of the case the mere fact that the 
document was registered without being 
acted upon or without the consideration 
being paid, does not in any way help 
defendants Nos. 1 to3. The rest of the 
case is concluded by findings of fact with 
which I cannot interfere. I would, there- 
fore, dismiss the appeal with costs. The 
prayer for a certificate about the fitness 
of the case for an appeal under the Letters 
Patent is refused. 

N. Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 160 of 1930 
May 2, 1934 
JACKSON, d. 

NEELAM THIRAPATIRAYUDU 
AND OTHE&S—APPELLANTS 
VETSUS 
Tre SECRETARY or STATE For 
INDIA Iin COUNOIL—ReEsponpDENT 

Civil Procedure Code (Act V of 3908), s. 100— 
Second appeal—Finding of fact based on inferences 
from conduct—Interference, 

Section 100, Civil Procedure Oode, rigidly pre- 
cludes a second Appellate Court from considering 
questions of fact and the section is equally applic- 
able tocasesin which the findings are based on 
inferences, 

A question of fact is none-the-less a question of 
fact for the purposes of s, 100, Civil Procedure 
Oode, even though part of the proof depends upon 
inferences drawn from the conduct of the parties, 
Secretary of State for India v. Rameswaram Devas- 
thanam (1), referred to, Phillips v Halliday (2) 
Dhanna Maiv. Mott Sagar (3), Haider Khan v 
Secretary of State for India (4) and Satgur Prasad 
v, Raj Kishore Lal (5), explained. 

S. CO. A. against the decree of the Court of 
the Subordinate Judge of Rajamundry in 
Appeal Suit No.4 of 1928, preferred against 
the decree of the Court of the District 
Munsif of Cocanada in Original Suit 
No. 405 of 1921. - 


Mr. V. Satyanarayana, for the Appel- 
lants. 

The Government Advocate, for the Res- 
pondent. 

Judgment.—T'he plaintiffs sue the 
Secretary of State for a declaration that 
85 acres 35 cents are inam lands. They 
derive title by a sale-deed of 1876 whereby 
they bought an inam which in ihe Inam 
Register is shown as 29 acres: but which 
the sale-deed shews as 219 acres. The 
point for determination is whether the 
Inam Register is right or wrong, and 
this appears to be entirely a question of 
fact. The District Munsif held that in 
the light of the conduct of various Govern- 
ment Subordinates who surveyed the 
land, and who treated the lands as 
plaintiffs’ inam in acquisition proceedings 
the [nam Register was proved to be 
wrong, The Subordinate Judge preferred 
to stand by the Register “an act of state 
entitled to very great weight.” He accord- 
ingly found for defendant and hence the 
appeal. 

It is argued that long possession and 
conduct may afford proof of title, which 
18 quite true; but that has not been 
overlooked by the learned Subordinate 
Judge. Tt is not as though in a case 
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where all direct evidence of title has 
been lost, the Court fails to appreciate 
the value of long possession. Thelearned 
Judge has fairly directed himself on the 
issue whether the document of title, or 
the course of conduct is to be preferred, 
and has preferred, as heis well entitled 
to do, the document of title. 
Section 100, Civil Procedure Code 
rigidly precludes a second Appellate Court 
from considering questions of fact, and 
it is none-the-less a question of fact if 
part of the proof depends upon inferences. 
Of course a Court In deciding a question’ 
of fact upon evidence, always infers. It 
infers from the fact that A, B and C 
saw Z stab D, that Z killed D. In this 
ease the District Munsif has inferred 
from the conduct of the Government 
officials that the Inam Register is incorrect, 
and the Subordinate Judge is not prepared 
to make that inference in the light of its 
plain reading. The use of the word 
“infer” carries the matter no further. 
“The Board has had occasion to emphasize the 


fact that this rule (s. 100) is equally applicable to 
cases in which the findings are based on inferences;" 


Secretary of State for India v., 
Rameswaram Devasthanam (1). In 
that particular case it is inferences 


from the documents exhibited in evidence, 
but, obviously the same rule would apply 
to inferences drawn from conduct. 

The appellant relies upon Phillips v. 


‘Halliday (2), where it is held that from 


long uninterrupted pcssession the Court 
should presume title other than encroach- 
ment; but that of course is where the 
Court has no other material to go upon 
but presumptions. The Hallidays had 
presumably occupied a pew in Warminister 
parish church since the XVII century 
and there was no reason to presume 
that they had encroached. But thatis a 
very different matter from the present 
case where there isthe clear entry in the 
Inam Register. : 

In Dhanna Mal v. Moti Sagar (3), on 
which appellants depend, their Lordships 
of the Privy Council say that they would 
be the last to seek to abridge 
the effect of ss. 100 and 101, Civil Pro- 
cedure Code, or weaken the strict rule 

(1) 148 Ind. Oas. 778; 39 L W 613; 6 R P 0134: 
A I R1934 P O 112; (1934) M WN 433; 66 ML J’ 
5y5; IL O W N 775; 38 OW N 533: 59 0 L J262 
. a R 93; $6 Bom. L R 539: 57 M 632 

D UNTA an ga 

ji nd. Gas. 355; 8 Lah. 57 ; : 

LJ 663; A I R1927 P-O 102; 29 Bomi RAO at 
O WN 617;:1927) M W N 481 (P O), = 
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that on second appeal the Appellate Court 
is bound by the findings of fact in the 
Court below. But the question in that 
case, whether atenancy is permanent or 
precarious, was “in a case like the present, 
a legal inference from facts and not itself 
a question of fact’. The question in the 
present appeal whether the appellants are 
entitled to 29 acres or a larger extent 
18 a pure question of fact and there is 
no legal difficulty in regard to what 
inference can properly be drawn from 
the entry of 22 acres in the Inam 
Register. 

In Haider Khan v. Secretary of State for 
India (4), itis observed that 

“the question is one of fact, but at every point 


in the process of reasoning considerations of law 
have to be regarded”. 


But this cannot be said in the present 
case—no question of law arises, and it 
is merely a question what inferences should 
be drawn from various facts. 

In Satgur Prasid v. Raj Kishore Lal 
(5), it is stated on p. 156* that the point 
18 in reality one uf legal inference from 
documents, and the inferences were such 
in law the Judicial Committee were 
unable to draw. In the present css it 
could never be said that a Court was 
unable to draw the inference that as 29 
was entered inthe Inam Register, 29 was 
the correct figure. 

It is always dangerous to modify the 
plain reading of a statute by what it is 
Claimed can be inferred from various 
judicial rulings, and inthese cages quoted 
by the appellants, there is nothing to 
limit the effect of s. 10,), Civil Proeedure 
Code. 

I must find that it is a question of fact 
and this Court cannot interfere. 

The appeal is dismissed with ‘costs. 

It would be well to have s. 100 affirmed 
or explained by a Bench and appellants, 
if so advised may appeal. 

A. Appeal dismissed. 

(4) 1 Ind. Oes. 182; 36 O l at p. 18; BOL. 436; 
12 OWN 1095; 351A 195(P 0). 

(5) 55 Ind Uas, 406; 42 A 152; 11 L W 381; (1920) 
M W N 3; 24 OW N 39; 33 M Ld 259; 18 a LJ 


235; 2 U PL R(P O) 45; 22 Bom. L R 401: 461 A 
197; 27 M L T 200 (P 0). 
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PATNA HIGH COURT 
Civil Revision Petitions Nos. 216 and 219 
of 1934 
November 30, 1934 
FAZL ALI, J. 
RAM LAL SAHU—PETITIONER 
versus 
Musammat BIBI SAHRA AND OTHERS — 


OPPOSITE PARTIES 

Practice —Revision — Interlocutory order—Inter- 
ference with, if proper where aggrieved party has 
alternative remedy — Likelihood of party affected 
suffering irremediable harm—Interefrence— Propriety 
of—Court Fees Act (VII of 1870), s. 7 (xi) (ecj— 
‘Holding over after the determination of a tenancy’, 
scope of—Suit for ejectment of such tenant— 
Court-fee payable. 

The long established practice of the Patna High 
Court is not to interfere with interlocutory ordera, 
especially when the party who alleges to be aggrieved 
has an alternative remedy open to him. But the 
High Court will not hesitate to interfere with an 
interlocutory order in a proper case where it is 
manifest that ifthe order is not promptly interfered 
with the party affected by the order may suffer an 
irremediable harm. 

The expression “holding over after the determina- 
tion of a tenancy’ is wide enough to cover a case 
where atenant continues to be in occupation even 
though the tenancy had been determined. Con- 
sequently, a suit for ejectment of sucha tenant is 
governed by s.7 (xi) (cc), Court Fees Act. Govinda 
Ram Agarwala v. Dulu Pada Dutt (L) and Mohan v. 
Bhuteshwar (2), referred to. 

O. R. P. from an order of the Munsif, 
Jahanabad, dated April 14, 1934. 

Messrs. Manohar Lal and Rajkishore, for 
the Petitioner. 

Mr. W. H. Akbari and Syed Alt 


Khan, for the Opposite Parties. 


Order.—-These two applications arise out 
of a suit instituted by the opposite party 
against the applicant with the following 
prayers : 

“ 1) It be decided and declared that defendants 
were tenants from month to month ..... Their tenancy 
had been terminated since Assin 18,1341 and the 
plaintifis acquired a right to khas possession and the 
possession of defendants since Assin 19, 1341 was 
that of a trespasser. (2) On the above findings 
plaintifs may be put in khas possession of the lands 
by dispossessing defendant No, 2...... (3) If for any 
reason the QOourt thinks that plaintiffs are not 
entitled to the above remedy defendants may be 
ordered to remove the pucca roof within the time 
fixed by Court and also to close the window. Defen- 
dants may also be restrained from building a pucca 
chhal and opening a window in future”. 

The suit was instituted in respect of plot 
No. 1043 in the town of Jahanabad which 
the plaintiff's predecessor-in-interest had 
admittedly settled with one Gajadhar 
Sahu under a registered kabuliyat, but 
which has subsequently by various trans- 
fers passed to the petitioner. The peti- 
tioner is now building a pucca structure 
upon this plot and this necessitated the 
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institution of the present suit. One of 
the pleas taken in defence by the peti- 
tioner was that the Munsif before whom 
the suit had been instituted had no juris- 
diction to try it and that the suit had 
been undervalued. It may be stated here 
that the suit was valued by the plaintiff 
at Rs. 390, but if was pointed out by the 
defendant that in another suit instituted 
by the plaintiff in respect of the seme 
land he had valued the land at Rs. 2,400. 
The Munsif after hearing the parties came 
to the following conclusion : 

“T hold that the suit is one for ejectment and is 
governed by 8.7 (xz) (cc), Court Fees Act, while the 
alternative prayer is one for removal of certain 
structures and injunction to stop building of the 
same and so the value would bethe value given in 
the plaint. The plaintiff should now value the 
various reliefs properly.” 

The only point that is pressed before me 
is that the matter is not governed bys. 7 
(xi) (ec), but by 5.7 (ò (e). It was con- 
ended that ason the plaintiffs allegation 
the tenancy had already been determined 
this was not a case of a tenant holding 
over after the determination of the tenancy. 
In support of this proposition reliance is 
placed on Govind Ram Agarwala v. Dulu 
Pada Dutt (l), in which Cammiade, J., 
expressed the view that a person whose 
tenancy has been determined by notice 
does not come under the category of a 
tenant holding over after the determi- 
nation of the tenancy within the meaning 
of s. 7, cl. (xi), sub-s. (ces, Court ees Act. 
The learned Judge, however, in course of 
his judgment observed that it was possible 
that the legislature intended “to reduce 
the court-fee payable in suits such asthe 
present”, but he also remarked that the 
Courts could act only on the words to be 
found in the statute. A different view, 
however, seems to have been taken by a 
Division Bench of the Allahabad High 
Court in Mohan v. Bhuteshwar (2), where 
it was held that when a suit is brought 
- for possession of the leased property on 
the ground that the tenancy has terminat- 
ed by forfaiture the case is covered by 
s. 7, el. (xi), sub-cl. (ec). As at present 
adivsed I am not prepared to hold that the 
view taken by the learned Munsifis in- 
correct and we cannot overlook the ex- 
pression “holding over after the determin- 
ation of a tenancy” which is wide enough 
to covera case where a tenant continues 
to be in occupation even though the 
E Ind. Cas. 374; A I R 1928 Oal. 753. 320 W 


of 83 Ind, Oas. LAIT R 1925 All. 142; L R5 A 709 
IY. l : 
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tenancy had been determined. However 
that be, I do not think that I would be 
justified in interfering with the order of 
the Court below, because the long es- 
tablished practice of the . Court is not to 
interfere with interlocutory orders, espe- 
cially when the party who alleges to be 
aggrieved has an alternative remedy open 
to him. If the ultimate decision of the 
Munsif goes against the petitioner, ha 
will in due course be entitled to prefer an 
appeal and he may ask the Appellate Oourt 
to deal with the issue as to jurisdiction 
also. I would, however, like to make it 
clear that this Court will not hesitate. to 
interfere with an interlocutory order ina 
proper case where it is manifest that if 
the order is not promptly interfered with 
the party affected by the order may suifer 
an irremediable harm. The present case, 
however, does not appear tome to be a case 
of that description. Ne 

I would, therefore, dismiss Civil Revision 
No. 216. As to Civil Revision No. 219, 
the grievance of the petitioner is that the 
learned Munsif allowed the plaint to be 
amended in certain respects without notice 
tohim, but the order which is sought to be 
revised makes it clear that the defendant 
has been invited to file such objections as 
he considers proper to the new valuation. 
In face of this provision in the order, I 
do not think that a case has -been made out 
for the interference of this Court. -This 
application must also be dismissed, but in 
the circumstances of the case there will be 


N. Application dismissed. 





` MADRAS HIGHCOURT 
Second Givil Appeal No. 1254 of 1930 
May 10, 1934 
VaRaDACHARIAR, J. 
KOYA ANKAMMA-—APPELLANT 


versus 
KONAGANCHI KAMESWARAMMA 
AND OTHERS— RESPONDENTS 
Limitation Act (IX of 1908), ss. 6 and 7, Sch, J, 
Arts. 44, 144—Alienation by guardians of minor co- 
parceners—Suit by surviving minor to set aside 
alienation within twelve years of alienation but 
three years after attaining majority ——Limitation— 
Applicability of Arts. 44 and 144. | 
There were two undivided cousins, and at a time 
when both of them were minors, their mothers, 
acting as guardians, alienated certain ‘properties 
belonging to the minors, One ofthe minors died 
later on and the survivor sued “to recover the pro- 
p rty fromthe alienee on the ground that the 
alienation was beyond the power of the guardians to 
make, Thesuit wasinstituted within twelve years 
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of the alienation but more than three 
the plaintiff attained majority : 

Held, (i) that Art. 44 of the Limitation Act was 
not inapplicable merely because the two minor 
cousins weremembers of a joint Hindu family 
inasmuch as there were no adult co-parcenersat the 
time of the alienation. Appanna Prasada Pande v. 
Appanna Mahapatra (1), Kathaperumal Thevan v. 
Ramalinga Thevan (3), Gharibullah v. Khalak Singh 
(4), Bindaji v. Mathura Bai (5), Ramachandra v. 
Krishna Rao (8), Doraisami Sirumadan v. Nondi- 


swami Saluvan (T) and Surayya v. Subbamma (8), 
referred to. 


(ii) that the suit was governed by Art. 44 and not 
by Art. 144 of the Limitation Act and was time- 
barred even though it had been filed within twelve 
years ofthe date of the alienation. Doraisami Siru- 
madan v. Nondiswami Saluvan (7) and Ramaliah v. 
Brahmiah (9), not followed. Arumugham Pillai v, 
Panayadian Ambalam (10), Mudugala Latchiah v. 
Pally Mukkalinga (11), Sivavadivelu v, Ponnammal 
(12), Raja Ramaswami v Govinda Ammal (13) and 
Munagarra Satya Lakshmi Narayana v. Munagara 
Jagannadham (14°, referred to. 

(iii) that the suit was barred even as regards the 
deceased cousin's share. Doraizami Sirumadan v, 
Nondiswami Saluvan (7), Surayya v. Subbamma (R) 
and Mahabeleshavar Krishnappa v. Ramachandra 
Mangesh (15), referred to. l 


A. against the decree of the Court of the 
Subordinate Judge of Bezwadain A. S. No. 
14 of 1929, preferred against the decree 
ofthe Court of the District Munsif of 
Bezwadain O. 8. No. 416 of 1925. 
` Mr. A. Lakshmayya, for the Appellant. 

Messrs. V. Govindarajachari and D. P. 
Narayana Rao, for the Respondents. 


Judgment.—This second appeal raises 
a point of limitation. There were two un- 
divided cousins and atatime when both 
of them were minors, their mothers 
acting as guardians alienated certain 
properties belonging to the two minors. 
One of the minors died later on and the 
present suit is brought by the surviving 
minor to recover the property from the 
alienee onthe ground that the alienation 
was beyond the power of the guardians 
to make. The suit has been instituted within 
twelve years of the alienation but more 
than three years after the plaintiff attained 
majority. The Courts below have dis- 
missed the suit as barred by Art. 44 of the 
Limitation Act, so far as theseitems are 
concerned, 

On behalfof the appellant Mr. Lakshmiah 
has raised three points: (1) that Art. 44 
has no application to the case at all, because 
the two minor cousins being members 
of a joint Hindu family, it will not be 
correct to speak of their mothers as 
guardians in any legal sense as contem- 
plated by Art. 44, (2) that as the suit has 
been filed within twelve years of the 
alienation, the plaintiff is entitled to the 


years after 
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benefit of Art. 144 of the Limitation Act 
even though more than three years may 
have elapsed after he has attained majority ; 
(3) that the suit cannot be governed by 
by Art. 44 of the Limitation Act so far 
as the deceased cousin's share is concern- 


On the first point he relies upon the 
observalions in Appanna Prasada Panda 
v. Appanna Mahapatro 40 Ind. Cas. 145 
(1), and Thirupathi Raju v. Venkata Raju 
40 Ind. Cas. 418 (2) and Kathaperu- 
mal Thevan v. Ramalinga Thevan 
27 Ind. Cas. 695 (3) where re- 
ferring to the judgment of he Privy 
Jouncil in Gharibulah v. Khalak Singh (4) 
it has been pointed out thata minor's 


‘interest in an undivided Hindu family is 


not such an interest or property that a 
guardian can be appointed or predicated 
in respect of it. I must, however, observe 
that in both these case there were other 
adult co-parceners and the legal guardian- 
ship cf the minor co-parcener was, therefore, 
held to vest in the adult co-parcener. In 
the present case, there were no adult co- 
parceners at all. The application of the 
dictum in Gharibullah v. Khalak Singh (4) 
to such cases has been discussed by Jenkins, 
O. J.in Bindaji v. Mathura Bai (5) though 
it was notin connection with any question 
of limitation: see also Ramachandra v. 
Krishna Rao (6), There are at least two 
cases of this Court where during the 
minority of the adult members of a co- 
parcenery, alienations have been made by 
persone purporting to act as guardians 
and the Court has applied Art. 44 of the 
Limitation Act to suits to set aside such 
alienations. See Doraisamt Sirumadan v. 
Nondiswamt Saluvan (7) and Surayya v. 
Subbamma (&). I, therefore, overrule the 
first contention. | 

The second contention is sought to be 
supported by the obse:vations of Abdur 
Rahim and Sadasiva Ayyar, JJ. in 
Doraisami Sirumadan v. Nondiswami Salu- 


van (7) and of Venkaiasubha Rao, J., in 


(1) 40 Ind. Cas. 145; A I R 1918 Mad. 730; 5 L 
W 371 


(2) 40 Ind. Cas 418: A I R 1918Mad. 1038. 


(3) 27 Ind. Cas. 6 5; A IR 1915 Mad. 10 4,17ML 
T 138. 


ae 25 A 407; 301 A 165; 8 Sar. 483;7C0 W N 68] 
) 


(5) 30 B 152; 7 Bom. LR 809. 

(6) 32 B 259, 

(7) 21 Ind. Cas. 410; 28 M 118; A I R 1915 Mad. 1201- 
25 M L J 405: 14 Ml T401. i 

(6) 105 Ind. Oas, 863; AI R 1928 Mad, 42; 53M LJ 
677; 12M W N91 
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Ramaliah v. Bruhmiah (9). 
tions suggest that Art. 44 is merely an 
illustration of the combined operation 
of Art. 144 and as. 6 and 7 of the Limita- 
tion Act. They assume that even if 
Art. 44 should be omitted, the position would 
be the same by the combind operation 
of Art. 144 and s.6 andin this view they 
would control Art. 44 by the principle re- 
cognised ins. 6, so that a minor may 
avail himself of whichever will give him a 
longer period. With great respect to the 
learned Judges, this argument runs counter 
to a number of decisions in this- Court and 
ignores certain well established rules 
underlying the Limitation Act. It has 
generally been recognised that the Limi- 
tation Act draws a distinction between 
voidable transactions and void transactions 
and while a longer period is allowed for 
remedies arising out of void transactions, a 
shorter period has been prescribed for 
all sections that seek to avoid voidable 
transactions. It has also been laid down 
that in the application of this rule, it 
makes no difference that there is also a 
prayer for possession included in the 
plaint. Ifthis is the true principle under- 
lying the enactment of Art. 44, it will be 
scarcely right to regard it as merely an 
illustration of the combined operation of 
Art. 144and s. 6. I may also point out 
that Art. 144 cannot be applicable to such 
cases at all, for at least two reasons; (1) by 
reason of the language of the third column, 
for in the case of guardian’s alienations it 
cannot be predicated that the alienee’s 
possession isadverse to the minor; and 
(2) by reason of the well-established prin- 
ciple, that whenever there is a specific 
article applicable to a suit, a general 
article like art. 144 will be excluded. 
There are several decisions in this Oourt 
which have held the action barred under 
Art. 44, though the suit itself had in fact 
been filed within twelve years of the 
alienation. See for instance Arumugham 
Pillai v. Panayadian Ambalam (10), 
Mudugala Latchiah v. Pally Mukkalinga 
(11) and Sivavadivelu v. Ponnammal (12). 
Though this particular form of the argu- 
ment, viz., that a minor is entitled to the 


These observa- 


(9) 127 Ind. Cas 301; 59 M LJ 198 at p 198; 
32 4 W 206; (1930) M W N 708; A IR 1930 Mad. 821: 
Ind. Rul (130 Mad. 1041. 

(10) 62 Ind. Oas. 639; A 
M LJ 475; 138 L W416; 29M L T 255; (192) MWN 


255. 

(11) 30 M 393; 17 M L J 220. 

(Lz) 15 Ind Oas. 365; 22 M L J 404; 11: M UT 199; 
(1912)M W N 393, l 


JAGDISH PRASAD NARAYAN V. MATHURA PRASAD SINGH 
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benefit ofa longer period on the analogy 
of s. 6, has notin terms been stated in 
these cases they have generally discussed 
the question of the diference between 
voidable and void transactions and 
indicated that Art. 44 is the result of the 
policy ofinsisting that all remedies aris- 
ing out of voidable transactions should be 
sought within the shorter period of limita- 
tion. A fairly full discussion of this 
aspect of the matter willbe found in the 
judgment in Raja Ramaswami v. Govinda 
Ammal (13) [see also Munagarra Satya 
Lakshmi Narayana v. Munagarra Jaganna- 
dham (14).] 

The third point that the suit is-not barred 
as regards the deceased brother's share 
must be held to be precluded by the 
authority of the decision in Doraisami 
Seerumadan v. Nondiswa ni Saluvan (7), 
which has been followed in Surayya v. 
Subbamma (8) [see also Mahableshvar Krish- 
nappa Vv. Ramachandra Mangesh (15) | 

The second appeal, therefore, fails and is 
dismissed with costs, 

A Appeal dismissed. 

(13) 118 Ind, Cas. 481; AI R 1929 Mad. 313; 291. W 
169; (1929) M W N 124; 56 M L J 33:; ind. Rul. 
(1929) Mad. FOL. 


(14) 42 Ind. Cas, 939; A I R 1918 Mad. 487; 34 
M LJ229:8 LW 765; (917) M W NBE Z2MLT 


498. 
sn 21 Ind. Cas. 350; 38 B 94; A I R 1914 Bom, 
J. . 





PATNA HIGH COURT 
Oivil Revision Petition No. 662 of 1933 
October 30, 1934 
DHAVLE, J. 
JAGDISH PRASAD NARAYAN 
SINGH—PstIrIonger 


VETSUS 
MATHURA PRASAD SINGH 
AND OTHERS — OPPOSITE PARTIES. 

Decree—No specific award of separate costs to 
defendants in judgment—Decree awarding separate 
costs, if can be passed -Practice in such cases 

A judgment not specifically awarding separate 
costs to two defendants, cannot be taken to mean 
the award of separate costs to two defendants. The 
usual practice is to draw up decrees giving separate 
costs only in thusecases where the judgments speci- 
fically award such separate costs ` 

O. R. P. against the order of the Sub- 
Judge, Arrab, dated Sep ember 9, 1933. 

Mr. DN. Varma, for the Petitioner. 

Mr. HarinandunSinyh, foc the Opposite 
‘Parties. 

Order.—‘The petitioner was defendant 
No. 2 in a mortgage suit which was dismis- 
sed with costs ‘‘recoverable by deiendants 
Nos. land? only,” to quote the material 
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part of the judgment. The decree that was 
drawn up gave each ofthese two defendants 
a separate pleader’s fee of Rs. 254 and 
defendant No. 1 realized the fee that was al- 
lowed to him in due course. The petitioner 
then applied for execution in respect of his 
costs including his separate pleader’s fee, 
and it was at this stage that the opposite 
‘party put in a petition for amendment of the 
decreeon the ground that it was not in 
accordance with the judgment in respect of 
the costs of defendants Nos. 1 and 2. This 
application was allowed in spite of the op- 
position of the petitioner, and the decree 
amended so as to divide one pleader’s fee 
of Rs. 254 between the two defendants that 
were entitled to recover it. It is against 
this order of amendment that the petitioner 
has applied in this civil revision. 

Some of the argument before me on 
behalf of the petitioner has dealt with the 
merits of the case so far as the title of the 
two defendants to separate costs is concern- 
ed. But the question, it seems to me, is not 
what ought to have been given by the 
judgment, but what in fact was given by it. 
Asit happens the leaned Subordinete Judge 
who dealt with the petition for amendment 
was the same officer as had pronounced 
the judgment and signed the decree. But 
he, too, seems, in the order under revision, to 
have dealt more with the question of what 
to have j been than with the question 
question of what was. The judgment did 
not specifically award separate costs to the 
two defendants, and [am not aware of any 
instance, nor have I been referred to anv, 
in which such a judgment has been taken to 
mean the award of separate costs to two 
defendants. The usual practice, to which 
I am aware of no exception, istodraw up 
decrees giving separate costs only in those 
cases where the judgments specifically 
award such separate costs. Looked at from 
this point of view, the petitioner has no case. 

The learned Advocate for the petitioner 
has laid stresson the fact thatthe petitioner 
acutally contested the suit by a pleader of 
his own in addition to the separate contest 
offered by defendant No. 1; and he has also 
urged the defence of the two dsfendants 
was notcommon, but ran on sneh dilferent 
lines as fraud in the case of the first 
defendant and the absence of legal necessity 
and the like in the case of the petitioner. 
These, however, are not circumstances now 
_ discovered forthe first time. They must 
have been present in the mind of the 
learned Subordinate Judge who pronounced 
judgment, and it seems to me that his 
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failure in those circumstances to award 
costs separately is pretty conclusive on 
the point I am called upon to deal with. 
As I have already indicated, the learned 
Subordinate Judge’s examination of the 
merits has led him to the same conclusion, 
namely, that this was a case where separate 
costs were not awarded to the two defen- 
dants and ought not to have been awarded 
either. The application, therefore, fails 


and must be dismissed with costs. Hearing 
fee one gold mohur. 
Ne Application dismissed., 





MADRAS HIGH COURT 
Second Civil Appeal No. 287 of 1932 
March 1, 1934 
RAMESAM, J. 

P. N. VENKATA RAO— APPELLANT 
LETSUS 
ANGA GURUSAMI CHETTI AND 


OTHERS— RESPONDENTS 

Inam-—-Saudheyam inam—Co-sharers — Issue of 
separate patta to defendants — Defendants in joint 
possession—Liability of defendants, whether joint and 
several—Provincial Small Cause Courts Act (IX of 
1887), Seh, II, Art. 13—Sutt for recovery of mitta 
payable to inamdar under compromise deed, whether 
suit of small cause nature. 

The defendants were the mittadars of a mitta, 
One-third of the income of the mitta was to be paid 
to certain persons as saudheyam inam. This right 
to one-third was held by three persons andthe 
right of one of them was purchased by the plaintiff. 
Inasuit by the plaintiffon a former occasion there 
was acompromise by which the amount payable 
annually was fixed at Ks. 2-8-5. The defendants 
were not members of a joint family and though the 
lands had not been divided between the defendants, 
each of the landlords issued a separate patta for his 
shareof theinam and tooka separate muchtlika 
in respect of his share. In a subsequent suit for 
i-9th share of the income by the plaintiff : 

Held, (1) that the suit was one for a claim in respect 
ofan interest in immovable property within Art. 13 
of Sch. II, of the Provincial Small Cause Courts Act 
and was not one of Small Oause nature ; 

(2, that as the suit was not based on a right created 
by the compromise decree itself, but ona pre-existing 
right which was only settled by the compromise, 
the compromise decree could not be construed like a 
bond or promissory note executed by several persons 
and inthe absenceof any words showing definitely 
that it was intended that the defendants should 
jointly and severally pay the amount, it was not 
proper to imply from the words in the compromise 
decree that the defendants were intended to be 
jointly and severally liable ; 

(3) the nature of the liability of the defendants had 
to be determined upon general principles and the 
defendants were not jointly and severally liable in 
the circumstances of the case. Mosafkanni Ravuthar 
v. Doratsam: l), distinguished. Chalurvedula 
Suryanarayana v. Venkata Ramayya (2), referred 
to. 

S.C. A. against a decree of the Court of the 


Subordinate Judge, Salem, in Appeal No, 154 
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of 1931 (A. S. No. 396 of 1930, District 
Court,Salem) preferred against the decree 
of the Court of the District Munsif of 
Dharmapuri in O. S. No. 222 of 1929. 

Mr. B. Sitarama Rao, for the Appellant. 

Mr. B. Somayya, for the Respondents. 

Judgment.—This Second Appeal arises 
out of a suit by the plaintiff to recover a 
sam of Rs. 76-5-3 as due for the one-ninth 
share of Saudheyam inam for three faslis, 
the right in which he claims to have 
purchased from its owner. Both the lower 
Courts have granted the plaintiff a decree 
against the Ist defendant for one-third 
share, defendants Nos. 2 and 3 for one-third 
share and defendants Nos. 4 and 5 for the 
remaining one-third share. The plaintiff 
has filed this Second Appeal on the ground 
that he ought to have been given a joint 
and several decree against all the defend- 
ants. 

Ojection has been taken by the respon- 
dents that asthe value of the suit is less 
than Rs. 500, no second appeal lies. Both 
the decision on this objection and also the 
decision of the suit on the merits depend to 
some extent on the nature of the inam 
held by the plaintiff. It is, therefore, 
necessary to consider it, The defendants 
are the mittadars of a mitta known as 
F allipattu consisting of two villages. One- 
third of the income of the mitta is to be paid 
to certain persons and this payment is 
called Saudheyam inam and because the 
fraction payable is one-third, the inamdars 
are called T'hrishvekamdars. This right to 
one third of the income was held by three 
persons and the right of one of them) viz., 
one-nintb, has been purchased by the 
plaintiff. A suit was filed by the plaintiff 
ona former occasion. It was for Rs. 72-8-3 
the amount due for three years. There 
was & compromise between the parties by 
which it was settled that the plaintiff 
should be paid forthat year Rs. 18-1-3 and 
from Fasli 1335 onwards Rs. 20-8-5 annually 
so that the total forthree years comes to 
Rs. 6]-9-3. What exactly was the nature 
of the dispute between the parties in the 
former suit and what exactly was settled 
by means of this compromise is not very 
clear and one has to infer these things as 
best as one can. It looks as if the 
Thrishvekam originally amounted to one- 
third of the actual collection and as the 
collection naturally varied, the Thrishvekam 
payment also varied. The parties probably 
desired to put an end to this variability of 
‘the claim and to make it definite for all time. 
So they fixed it at Rs, 2U-8-5 annually and 
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this was all that was intended by the 
compromise. As the right which the 
plaintiff claims in this suit is a right to 
payment by reason of some interest in 
immovable-property, I think that Art. 13 to 
the Second Schedule of the Provincial 
Small Causes Courts Act applies, and the 
preliminary objection must, therefore, be 
overruled. os 

Coming now tothe merits, Mr. Sitarama 
Rao, the learned Advocate for the appellant, 
argues that on a construction of the 
compromise decree the defendants are 
jointly and severally liable. From what I 
have already observed it is clear that the 
compromise de2ree is not the basis of the 
liability of the defendants or the right of 
the plaintiff. There was a pre-existing 
right to the inam and allthat was sought 
to be probably settled by the compromise 
wasthe actual amount. I do not think 
it is proper to construe the compromise 
decree as inthe case ofa bond or pro- 
missory note executed by several execu- 
tants. In such a case the natural con- 
struction of the document would be that 
they are jointly and severally liable. 
But in drafting the compromise and the 
decree based upon it, this would not pro- 
bably be thə consideration present in the 
minds of the parties, the main considera- 
tion beingto make the amount of the 
claim definite. Thisis all what they in- 
tended to express. In the absence of any 
words showing definitely that it was intend- 
ed that the defendants should jointly and 
severally pay the amount, I do not think 
it is proper to imply fromthe wording of 
the compromise decree that it was intended 
to bea joint and several liability, As we 
da not know the origin of this tnam and 
the manner by whichthe plaintiff and the 
other Thrishvekamdars became owners of 
this Thrishvekam inam, one has to fall 
upon general principles in deciding the 
question whether the plaintiff is entitled 
to recover the amount from the defendants 
jointly and severally. On this question 
there are two decisions in the reports 
which may beof some help: Mosafkanni 
Rowthar v. Doraisami (1) and Chalurvedu 
Suryanarayana v. Venkata Ramiyya (2). In 
Mosafianni Rowthar v. Doraisami (l) 
myselfand R illy, 7., discussed the prin- 
ciples applicable tva celain for payment 
arising out of land such as porupu from 
the point of view asto whether it should 

(1) 105 Ind. Oas. 179; 54 M UL J39, 26 L W233; 1 


I R 1927 Mad. 931; I L T 40 Mad. 931, 
(2) 115 Ind, Oas, 351; 56 M L J 273; 29L W 800. 
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be jointly and severally paid. ‘here I 
observed that ifthe defendants were hold- 
ing the lands as tenants-in-common, they 
would be jointly liable but if they were hold- 
ing the lands in severalty, they would be 
severally liable. Inthe present case, for 
instance, if the defendants formed a joint 
family, undoubtedly there ought to be a 
-joint and several decree. But the evidence 
and the findings of the Courts below are 
that they did not form a joint family but 
that they were holding the land as tenants- 
in-common. Mr. Somayya, the learned 
Advocate for the respondent, seeks to draw 
a further distinclion between that case and 
this case. In the above decision in Mosaf- 
kannt Rowthar v. Doraisami (1) the find- 
ing was thatthe wet lands were held in 
severalty hut that the dry lands were held 
by the defendants jointly and no one of the 
defendants was in possession of any definite 
plots and in the case of the Pannai lands 
consisting, of 12 shares, the whole of land 
was leased by all the sharers to certain 
tenants under a perpetual lease. Nothing 
further appears from the facts of that case. 
Tn the present case though the lands 
were not divided as between the tenants, 
each ofthe landlords is issuing separate 
patta for his share of the rent. We have got 
Exe. I, IL and III issued by the 1st, 2nd and 
3rd, and 4th and 5th defendants separately, 
Where only the melwaram is owned by the 
landlord, the question whether the right 
is held by the defendants as tenants-in- 
common orin severalty should be put in 
respect of the melwaram. Now if any oneof 
{he tenants-in-common is in management of 
the village and is collecting the whole rent 
and afterwards is accounting tohis sharers or 
where the lease itself is jointly issued by 
all the threesbarers or where muchilika is 
taken jointly in favour of all the three 
sharers, it may be said that even the 
melwaramis held by the landlords as 
tenants-In-common. Butin this case each 
sharer issues a separate patta and takes a 
separate muchilika in respect of his share 
and collects the rent himself. If he does 
not collect, he loses his money and the 
other sharers are not affected by it. Noone 
landlord is accountable to any others. In 
such a case though the land itself is held 
by the defendant as tenants-in-common it 
seems to me that the melwaram is held by 
the landlords in severalty. No such dis- 
tinciion was suggestedin the decision in 
Mosafkannt Rowthar v. Doraisami (1) and, 
therefore, no reference to such a distinction 
was made in that decision. On the peculiar 
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facts of this case I accept the distinction 
sought tobe drawn by Mr. Somayya and 
on this ground I confirm the decision of the 
Courts below. 

The second appeal is dismissed with 
costs (one set) to be paid to the appearing 
defendants. 


A. Appeal dismissed. 


BOMBAY HIGH COURT 
Criminal Confirmation Case No. 24 
and 
Criminal Appeal No. 381 of 1934 
August 27, 1934 
Braumont, C. J., anD Sen, J. 
HARNAM KISHA— ACCUSED 
VETSUS 
EMPEROR— Opposite PARTY 

Evidence Act (I of 1872), s. 25—Accused giving 
first information admitting his own guilt—Whether 


amounts to confession—Admissibility of the infor- 
mation. 


Where first information is given by the accused 
to a Police Oficer and that information admits his 
guilt, the information amounts to a confession 
within the meaning of s. 25, Evidence Act, and it 
cannot be proved against the accused Where the 
confession shows opportunity for the offence, motive 
for it and itscommission, it is not possible to say 
that tne portion of it dealing with opportunity or 
the dealing with motive, can bs treated asno part 
of the confession, Legal Remembrancer v. Lalit 
Mohan Singh (1) doubted and distinguished, Queen- 
Empress v. Babu Lal (2), referred to. 


Criminal Confirmation from an order of 
the Sessions Judge, Kaira. 

Messrs. C. H. Carden Noad and U. L. 
Shah, for the Accused. 

Mr. P. B. Shingne, for the Crown. 


Beaumont, C. J.—This is an appeal 
by the accused against his conviction for 
murder by the Sessions Judge of Kaira, 
and against the sentence of death passed 
upon him, and there is an application to 
confirm the death sentence. 

The case for the prosecution is this. 
The accused was sleeping with his wife 
onthe night in question. He had a quarrel 
with her because she refused to have sexual 
intercourse with him, and he bet her to death 
with a dhara. He then left the house, in which 
the only other occupant was his old mother, 
and went to his elder brother Fulabhai and 
told him whathe had done. He then pro- 
ceeded to the Police Sub-Inspector of Dakore, 
about seven miles away, and arrived there 
at six o'clock inthe morning and he there 
made a statement, which is Ex. 16, stating 
the facts in accordance with the prosecution 
case. Fulabhai, accused’s brother, reported 
the matter to the Police Patel and subse- 
quently made a statement before a Magis- 
trate under s, 164, Criminal Procedure Code, 
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stating what the accused hadtold him and 
that he himself had reporied the matier to 
the Police Patel. Nowifthat case ie proved, 
there can be no possible doubt about the 
guilt of the accused, but the question is 
whether it is proved. 

So far as Fulabhai is concerned, he gave 
evidence before the learned Sessions Judge, 
and his evidence was entirely contrad ictory 
to what he had stated before the Magistrate. 
His evidence in the Sessions Court was that 
on the morning of the offence he heard that 
his brother was crying, that he went to the 
brother’s (accused’s) house, that he found his 
wife lying dead on the ground and a blood- 
stained dharia lying near by, and that the 
accused said thathis wife had been killed 
by somebody. The statement made by the 
witness under s. 164, Criminal Porcedure 
Code was of course used for the purpose 
of cross-examining him and discrediting 
his evidence in the Sessions Court, and one 
can feel no doubt whatever that the 
witness's evidence was untrue. But the 
fact that the evidence was untrue does not 
establish the truth of his earlier statement, 
and itis clear that the statement made 
under s. 164, Criminal Procedure Code, is 
not substantive evidence. The learned 
Sessions Judge appreciated that point 
and treated the evidence of Fulabhai as 
practically of no consequence. 

Then we come to the statement made 
by the accused himself to the Police Sub- 
Inspector, whichis Ex. 16. The prosecu- 
tion rely on that as the first information 
given under s. 194, Criminal Procedure 
Code. But the first information requires 
to be proved, and the difficulty of proving 
this particular information arises from 
s. 25, Evidence Act, That section provides: 

“No confession made to a Police Officer shall 
be proved as against a person accused of any 
offence.” 


The Government Pleader suggests that 
“confession” in that section only refers 
to aconfession madein the course of the 
inquiry into an offence and does not 
cover the first information which starts 
the inguiry. But I can see no justification 
in the wording of the section for any such 
distinction. [If the first information is given 
by the accused to a Police Officerand that 
information admits his own guilt, it seems 
tometo be a confession, which s. 23, 
Evidence Act, does not allow to be proved. 
The learned Sessions Judge also took that 
view, but he got out of the difficulty in this 
way. He said that so much of Ex. 16 
as admits the guilt of the accused must 
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be excluded, butthere is a good deal in 
Ex. 16 which does not admit guilt and 
which canbe p¥oved.. He said that tak- 
ing that part alone you have got evidence 
thatthe accused wasinthe house with his 
wife onthe night in question, and that he 
had a quarrel with her, and taking these 
facts in conjunction with the fact that no 
other person’s name was suggested as the 
perpetrator of the crime and that the 
dharia which the accused handed over to the 
Police and the clothes he was wearing were 
stained with human blood, there was 
sufficient evidence to justify the conviction. 
The learned Sessions Judge in admitting 
part of Ex. 16 relies on the decision of the 
Calcutta High Court in Legal Remembrancer 
v. Lalit Mohan Singh (1). In that case also 
the accused had murdered his wife and 
the information which he gave to the Police 
contained a statement as to the relations 
which existed between himself and his wife 
before the date of the offence and, then a 
confession of the murder, and the learned 
Judges held that so much of the first infor- 
mation as spoke of events prior to the night 
of the occurrence was admissible in evi- 
dence. That case is distinguishable from the 
present one because hére the whole confes- 
sion deals only with theevents occurring on 
the night of the offence, But I doubt myself 
whether the principle on which the Calcutta 
High Court proceeded in that case can be 
justified. Section 25, Evidence Act, seems 
to be founded on the view ofthe legislature 
that confessions made to a Police Officer 
are suspect, since they may have been 
induced by improper pressure: See the 
judgment of Mahmood, J., in Queen-Empress 
v. Babu Lal (2). If that be the true under- 
lying principle of s. 25, it is, to my mind, 
very difficult tosee how any part of the 
confessional statement can be admitted 
in evidence. Taking the present confession 
and reducing if to its simplest components it 
comes to this: 

“I wassleeping with my wife on the night in 
question; I quarrelled with her; and I killed her." 

That is to say, the confession shows 
opportunity for the offence, motive for 
the offence, and commission of the offence, 
and it seems to meimpossible to say that 
the portion of it which deals with oppor- 
tunity, or the portion of it which deals with 
motive, can be treated as no partof the con- 
fessicn. If the confession is suspect as 
having been induced by improper means, 
it is obvious that the whole confession may 

(:) 62 Ind. Cas.578; AI R 1922 Oal. 349; 49 0 


167. 250 WN 788; 22 Or. L J 582. 
(2)6 A 509; A WN 1884, 229(F B). 
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have been so induced, and that the truth 
may be thatthe accused was never in the 
house at all. Theféfore;?in my opinion, 
we must exclude: from” the evidence 
the whole of Ex. 16. If that is 80, 
we are left with nothing but this, that the 
body of the accused’s wife was found in 
his hut in the early morning, that she had 
obviously been murdered with a dharia or 
Some similar weapon, that the accused 
handed over to the Police a dharia stained 
with human blood and the clothes he was 


wearing were also stained with human. 


blood. In his statement to the Sessions 
Court he explains these facts by saying that 
when he came back from his field he found 
his wife murdered, that he took the dharia 
which was lying beside her and got blood 
stains on his clothes in attending to her 
body. If: one excludes the confessional 
statement, it seems to me obvious that the 
evidence which remains is not sufficient 
to justify conviction. The Police did not 
even prove that the dharia which was found 
in the hut. belonged tothe accused. They 
took no steps to get a confession of the 
accused recorded before a Magistrate, and 
they produced no evidence, apart from the 
- confession that the accused was in the hut 
with his wife on the night in question. 
‘That bemg so, in my opinion, the admis- 
sible evidence in this case is wholly insuff- 
cient to justify conviction. The appeal 
must, therefore, be allowed. 
Sen, J.—I agree. 
D. Appeal allowed. 
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MADRAS HIGH COURT 
second Civil Appeal No. 576 of 1932 
September 10, 1934 
BEASLEY, O. J. AND Kine, J. 

A. VENKATASAMI CHETTIAR— 

APPELLANT 


VETSUS 
SANKARANARAYANAN CHETTIAR 
AND OTHERS—RESPONDENTS 
Mortgage—Prior and puisne mortgagees—Suit by 
each without impleading the other~Sales in execu- 
tion—Resistance of purchaser under prior mortgage 
decree—Right to bring freshsuit to enforce prior 

mortgage against purchaser under second mortgage. 

Where two successive mortgagees brought separate 
suits to enforce their mortgages without impleading 
each other as parties to their suits, and the mortgaged 
property was putup for saleand soldin execution 
of euch decree and the purchaser under the first 
mortgagee'’s decree being resisted by the second 
mortgagee-purchaser, instituted a fresh suit on the 
_ first mortgage for a sale of the mortgaged property, 
giving an opportunity to the purchaser under the 
second mortgage to redeem him : 
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Held, that the suit was maiatainable. Venkata 
ie idy v. Kunjappe Goundan (3, followed. Muthu- 
kumarasamiah Pillai v, Muthusami Thevan (l), 
Mundlapati Jagannadha Rao v. Rachapudi Basa- 
wayya (2), Sukhi v. Ghulam Safdur Khan (4), 
Chinta Chandramma v Gunna Seethan Naidu (5), 


and Chinnu Pillai v. Venkataswami Chettiar (7), 
referred to. . 


S.C. A. against the decree of the Court 
of the Subordinate Judge of Dindigul in 
A.S. No. 2) of 1931, preferred against the 
decree of the Court of the District Munsif 
of Periakulam, in O. 8. No. 375 of 192y. 

Messrs. T. M. Krishnaswamt Ayyar and 
N. Stvaramakrishna Ayyar, for the Appel- 
lants, 

Mr. T. P. Gopalakrishna Ayyar, for the 
Respondent. 


Beasley, C. J.—This second appeal has 
been placed before a Bench because of a 
contention by the appellant’s Advocate 
that the Bench decisions in Muthukumarasa- 
miah Pillai v. Muthuswami Thevan (1) and 
Mundlapati Jagannadha Rao v. Rachapudi 
Basawayya (2), throw doubt on the observa- 
tions in Venkata Reddy v. Kunjappa 
Goundan (3), on which the two lower Courts 
have relied. 

The suit was really a controversy between 
two rival purchasers of the same mort- 
gaged property. The plaintiff was the 
purchaser in execution of a decree passed 
on a prior mortgage which I will call mort- 
gage No. 1 whilst the lst defendant was the 
purchaser in execution of a decree passed 
on a puisne mortgage which I will call mort- 
gage No.2. No.2 mortgagee brought his 
suit first and obtained a decree in 1999. 
Afterwards No. 1 mortgagee brought her 
suit and obtained her decree in 1924. To 
No. 2 mortgage suit No. 1 mortgagee was 
not made a party. To No. 1 mortgage suit 
No. 2 mortgagee was not made a party 
The plaintiff in the suit was the purchaser 
in execution of No. 1 mortgage decree. It 
is conceded that the purchase price paid 
by the plaintiff was more than sufficient to 
pay off the No. 1 mortgage debt. The 
plaintif attempted to get delivery of posses- 
sion but was obstructed by the purchaser 
in No. 2 mortgage, and failed to get pos- 
session through the Court. The plaintiff 
then pe a Sro suit on No. i mort- 

age for a sale of the mortgaged pr 
or 100 Ind. Cas. 522; 52 M L 5 148. ost Ww ash 
33M LT 84; Al R 1927 Mad. 334; 50 M 639. 

(2) 104 Ind, Oas. 614; 53M L J 255; (1927) M WN 
oe 26 LW 212; 39 M L T 121;4 1R1g27 Mad 
(3) 83 Ind. Oas, 1022; 47 M551; 46 ML J 391; (1921) 


MW N 366; 34M LT 225; 20 LW 137; ALR 1924 
Mad, 690. 
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giving an opportunity to the purchaser 
un ier No. 2 mortgage to redeem it. Both 
Oourts found thatthe plaintiff was entitled 
to bring the suit and gave a decree accord- 
‘ingly. In both Courts the decision in 
Venkata Reddy v, Kunjappa Goundan (3), 
was relied upon as showing that such a 
suit as this is maintainable. It is conceded 
here very fairly by Mr. T. M. KrishnaSwami 
Ayyar on behalf of the appellant that he is 
unable to distinguish the facts of this case 
from those in Venkata Reddy v. Kunjappa 
Goundan (3) and that, if that decision is 
correct, this appeal must fail. This ad- 
Mission simplifies matters very much and 
we have now only to see how far, if at all, 
that decision has been approved of or 
followed or whether doubts have been 
thrown upon it by other decisions. I pro- 
pose, in deciding this question, to consider 
‘only decisions of this High Court. Mr. 
T. M. Krishnaswami Iyer’s contention is 
that the plaintiff is not entitled to file his 
suit on No. | mortgage because such a suit 
cannot lie unless the Court auction sale in 
No. 2 mortgage suit has been set aside aud 
that, as a periodjof 30 days alone is allowed 
for the setting aside of a Court auction sale 


VENKATASAMI CHETTIAR V: SANKARANARAYANAN ONDUTTIAR 


154I 0 


steps being taken-under O. XXI, r. 91, 
within the poriol provided, namely 3u days, 
to get the sale set aside:dnd until the sale 
is set aside, the auiction-purchaser cannot 
apply to execute the decree. One passage 
amongst others in that judgment relied 
upon by the appellant here reads as follows: 
(p. 614.) 


“In the present case we are concerned with the pro- 
cessual law which obviously prohibits execution - 
being taken out for a satisfied decree unless the pro- 
ceedings which resulted in the record of satisfaction 
are set aside and the same law says that such pro- 


‘ceedings can only be set aside by an application 


within 30 days of the sale.” 


From thisit is argued that, the No. 1 
morigage debt having been fully satisfied, 
the plaintiff cannot sue on that satisfied 
mortgage and that he has first of all to get 
that satisfaction set aside by getting the 
sale set aside which he has not done. 
Another case is Mundlapati Jagannatha 
Rao v. Rachapudi Basawayya (2). There a 
decree-holder who had obtained a mortgage 
decree brought to sale some only of the 
mortgaged items in execution of his decree 
and purchased them in Court auction. As 
the price fetched was enough to satisfy the 


decree, satisfaction was entered: After the . 
sale was confirmed, when he went to take - 
possession of the property purchased, he was. 


and the Court auction sale not having been 
set aside within that period, this suit is not 


maintainable. In support of this contention 
he refers to Muthukumaraswami Pillai v. 
Muthuswami Thevan (1). There a decree- 
holder got the properties of some one other 
than the judgment-debtor sold in execution 
of his decree, purchased them himself and 
entered up satisfaction. More than thirty 
days after the sale, he found out his mis- 
take and applied for further execution by 
setting aside the sale and it was held that 
the application for further execution was 
unsustainable as the sale, though of a 
-‘stranger’s property, was not void and as 
the prayer for setting it aside under O. KAT, 
r. 91, which was a necessary preliminary 
for further execution could not be granted, 
being barred by Art. 166, of the Limitation 
Act. Inthis case the principle of caveat 
emptor was. applied, it being pointed out 
that a Court sale carries no guarantee that 
the property is the property of the judg- 
ment-debtor and that the auction-purchaser 
takes the risk and bears the loss if it is sub- 
sequently discovered not to be the property 
of the judgment-debtor and that there 
is no warrant for the proposition that a sale 
by the Court of property which subsequent- 
ly turns out not to belong to the judgment- 
debtor is void. The sale not being void 
was voidable and could only be avoided by 


obstructed by a stranger and his petition to 
remove obstruction was dismissed. There- 
upon he filed a petition to set aside the 
satisfaction that had been entered up and 
to bring to sale other items included in the 
decree. Following Muthukumaraswamt 
Pillai v. Muthuswami Thevan (1), it was 
held that he was not entitled to execute 
the decree without having the Coart sale 
set aside and that, not having done that 
within the period of limitation provided by 
Art. 166 of the Limitation Act, his petition 
was not maintainable. Ip neither of these 
cases it must be observed was it a case bet- 
ween rival purchasers of the same mort- 
gaged property but merely the ordinary 
case of property after its purchase. in Gourt 
auction being claimed by another person’ 
a complete stranger not in pursuance of a 
mortgage decree at all but on some entirely 
different ground such as ownership. In my. 
view, {his ig an important distinction to 
be borne in mind here as showing that 
there is really no conflict between the two 
before-mentioned decisions and that in 
Venkata Reddy v. Kunjappa Goundan (3). 
In the latter case no question arose as to 


> 
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the application of O. XXI, r. 91, Civil Pro- 
_cednre Oode, the qitéstion there being whe- 
ther an auction-purchaser in execution of 
a mortgage decreé:iné suit for sale on a 
mortgage to which the purchaser of a por- 
tion of the mortgaged property in execution 
of a money decree against one of the mort- 
gagors was not joined as a party is entitled 
to inslitute a subsequent suit for sale 
against the latter, the mortgagor and the 
mortgagee, whether or not the mortgagee 
had, at the time of the previous suit, notice 
of the interest of the latter purchaser who 
had not been joined as a party and Kumara- 
sami Sastri and Waller, JJ. were of the 
opinion that it was open to the purchaser as 
the assignee in law of the rights of the 
original mortgagee by virtue of his pur- 
chase in Court sale to institute a second suit 
as against persons who were not parties to 
the prior suit and that it followed that he 
had got the same rights as the original 
mortgagee would have had if he had 
filed a suit and the defendant could not 
bein a better position than he would have 
been if he had been made a party to the 
original mortgaga decree in execution of 
which ihe property was sold. It was not 
even faintly suggested in argument that 
“the ‘plaintiff's claim stcod to be defeat- 
ed by any rule of caveat emptor. It is true 
that the judgment at p. 563%, is with respect 
to the learned Judges who pronounced if, 
not happily worded. Indeed it would 
appear to proceed on somewhat inconsistent 
reasoning. But thatit definitely lays down 
the law upon this point admits of no doubt 
whatever and, as far as we have been able 
to discover, this decision has not really been 
doubted in subsequent decisions to which we 
were referred. A very recent decision of 
Ramesam and Stone, JJ. in Appeal No. 65 
of 1932 has been brought to our notice in 
which the decision in Venkata Reddy v. 
Kunjappa .Goundan (3), was noticed. In 
the judgment of Stone, J. that case is re- 


ferred to as follows :— 

“We must not ba understood as saying that upon 
decree the cause of action upon the mortgage has gone. 
Under the Transfer of Property Act as it stood 
before its amendment by the Code of Civil Pro- 
cedure, this would have occurred but it is now 
decided that the mortgage is not wholly merged 
in the decree. It can at least be used asa shield: 
Sukhi v. Ghulam Safdar Khan (4). It may indeed 
be sued on despite the decree according to the 
decision in Venkata Reddy v. Kunjappa Goundan 


(4) 65 Ind. Cas. 151; 43 A 469 at p 475; (1921) MW 
N 445; 14 L W 162; 26 O W N 279; 42 M LJ 15; 
30 M L T 175; 24 Bom.L R59; A I R1922P O1: 
48 I A465 (POL 
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(3), as to whish we express no opinion though we 
observe it purports to follow Sukhi v. Ghulam 
Safdar Khan (4), wherein the Judicial Committee 
use very guardei langunga in expressing the extent 
to which the mortgage remains available after 
decree. We procesi on the view that a mortgages 
circumstanced as here might according to 
Venkata Reddy v. Kunjappa Goundan 3), sue on 
the mortgage (which in most cases would give 
him the fullest remedy) or he might proceed on 
the cĘıuse of action derived from his title as auction- 
purchaser.” | 

Ramesam, J., referring to Chinta Chandra- 


mma v. Gunna Seethan Naidu (5) says: 

“The Court then, following Venkata Reddy v. 
Kunjappa Goundan (3), took the view that the 
mortgage decree does not extinguish the mortgage and 
the mortgagee or a purchaser from him can bring 
a suit on the mortgage against a purchaser of the 
equity not made & party to the mortgage suit even 
though that person was known to exist at the 
time the mortgage suit was brought. It then laid 
down that if such a suit is brought, ?, e, a suit 
on the mortgage, time runs not from the date on 
the mortgage decree but from the date the money 
is due. We respectfully agree." 

The latter sentence must be taken ag 
applying to the question of limitation of 
course. It cannot be said that these 
judgments cast doubt upon the corréctness 
of Venkata Reddy v. Kunjappa Goundan 
(3). In Chinta Chandramma v. Gunna 
Seethan Naidu (5), Venkata Reddy v. 
Kunjappa Goundan (3), was also considered 
by Reilly and Anantakrishna Ayyar, JJ. 
In that case it was held that a mortgagee 
or transferee of his interest cannot acquire 
higher rights by reason of litigation to 
which owners of the equity of redemption 
were not made parties and that that 
being so if the puisne mortgagee or owner 
of equity of redemption be entitled to 
other rights and remedies over and above 
the right of redemption, such other rights 
and remedies would not be lost tothem 
and the plaintiff cannot be heard to say 
that those remedies were lost to them as a 
result of the suit to which they were not 
parties and following Venkata Reddy v, 
Kunjappa Goundan (3), it was held that 
the only remedy for the plaintiff is that 
he can bring another suit against the 
owners of the equity of redemption for 
sale. On page 326* Anantakrishua Ayyar, J. 
deals with Venkata Iteddy v. Kunjappa 
Goundan (3), and states his opinion that 
that case was correctly decided and in 
doing so gives very clear reasons in 
support of that opinion. He says: 

o his leads to the consideration of the question 
as to whit exactly are the remedies open to an 


auction-purchaser in the position of the plaintiff. 
Sadasiva Ayyar, J. in the case reported in Laksh- 

(5) 133 Ind, Cas. 497; 61 M LJ 316; 33 L W 648; 
A I R 1931 Mad. 542; Ind, Rul. (1931) Mad, 737. 
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manan Chetty v. Muthayya Chetty (6), would seem 
to have been of opinion—I say “opinion” because 
it was not necessary for the decision of the case 
that asecond suit based upon. the original mortgage 
was not availiable in the circumstances. That ques- 
tion had to be considered in a later case by a 
Bench of this Court, Kumaraswami Sastry and 
Waller, JJ. in Venkata Reddy v. Kunjappa Goundan 
(3). After referring to the observations of Sadasiva 
Ayyar, |, in the case already mentioned, the learned 
Judges proceeded to consider whether there is any- 
thing in the Code or any other provision of law 
which would disentitle the plaintiff from maintain- 
ging a second suit based upon the original mortgage. 
‘They came to the conclusion that he could do £o, 
and, if I may say so with respect, quite correctly. 
The circumstance that the mortgagee filed a suit 
against a wrong person does not affect the rights 
of the real owners of the equity of redemption. 
If it does not affect them at al, one fails to 
see how they could be heard to say that by virtue 
of the prior suit which admittedly does not affect 
them, a (second) suit against them is not maintain- 
able. So far as they are concerned, the second is 
the only suit against them-and the first suit and 
the proceedings connected with the same must 
be taken to be “non est” in the eye of the law. 

.. It being therefore clear that a second suit 
is maintainable to recover money due on the mort- 
gage after making the necessary persons interested 
in the equity of redemption parties to the suit, 
the question will then arise as tothe exact remedy 
that they would be entitled to in such a suit.” 

In this judgment reference is also made 
to Chinnu Pillai v. Venkataswami Chettiar 
(7), and to the observations of Coutts 
Trotter, J. (as he then was) aud K. Srinivasa 
Ayyangar, J., and as those observations 
have been set out in the judgment, itis 
unnecessary to repeat them here and it 
is sufficient to say that I entirely agree 
with the opinion of Anantakrishna Ayyar, J. 
that those observations lend strong sup- 

ort to the view expressed in Venkata 
Reddy v. Kunjappa Goundan (3), where 
Chinnu Pillai v. Venkataswami Chettiar (7), 
is one of the cases relied upon. In view 
of the decisiors to which I have just made 
reference, I am of cpinion that Venkata 
Reddy v. Kunjappa Goundan (3), was 
correctly decided. That keing so, the 
suit under appeal was maintainable and 
both the lower Courts were correct in so 
holding. This second appeal must, there- 


fore, fail and be dismissed with costs of. 


the second respondent. 

King, J.—This appeal raises interesting 
questions of law in regard to the rights 
of successive mortgagees of the same 
property and of auction-purchasers of that 
property in execution of decrees obtained 
in suils upon the mortgages in which 
the provisions of O. XXXIV, r,1, have not 


RO 62 Ind, Oas, 833: 40 M L J 126; 29 MLT 


(7) 34 Ind. Oas, 507; 40 M 77; 39 M LJ 347; (1916) 1 
M WN 245; JIM LT 217, 
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been observed, The facts of the present 
case are as follows:—The property was 
mortgaged first to one Balammal by 
Ex. A in 1910 and subsequently to 
defendant No. 2by Ex. H in 1916. In 
1922 defendant No. 2 brought a suit 
upon his mortgage without impleading 
Balammal and obtained a decree for 
sale in execution of which defendant 
No. 1 purchased the mortgaged property 
obtaining his sale-certificate on November 
30, 1927. In 1924 Balammal brought a 
suit on her mortgage without impleading 
defendant No. 2, and in execution of her 
decree for sale, the property was purchased 
by the plaintiff on December 16, 1927. 
In 1928 plaintiff applied for delivery and 
was obstructed by defendant No. 1 who 
by that time was in possession of the 
property. An applicationin the same year 
to remove the obstruction was unsuccess- 
ful and in 1929 plaintiff filed the present 
suit, asserting that he had acquired the 
rights of the first mortgagee, and basing 
his claim on the first mortgage. The suit 
was resisted by defendants Nos. 1 and 2 
on two main grounds, firstly that it was 
not maintainable as the first mortgage had 
already been discharged, and secondly 
that it was barred by limitation. Both 
these grounds were found against by ihe 
District Munsiff of Periyakulam and upon 
appeal by the Subordinate Judge of. 
Dindigul and plaintiff's suit was decreed. 
Defendants Nos. 1 und 2 have accordingly 
filed this Second Appeal. At the hearing 
of the appeal the contention cn the ques- 
tion of limitation was abandoned, and. 
the sole point for decision is, therefore, 
whether plaintifs suit was maintain- 
able. 

Now there is direct authority in this 
Court for the view which the Courts below 
have taken, in a case reported in Venkata 
Reddy v. Kunjappa Goundan (3). There 
are some superficial differences, no doubt, 
between that case and the one we are 
now considering. In Venkata Reddy vV. 
Kunjappa Goundan (3), there was no 
second mortgagee, the suit on the mort-- 
gage being brought without impleading 
a purchaser of the equity of redemption 
in part of the mortgaged property, but 
when the auction-purchsser of the mort- , 
gaged properly attempted to take posses- 
sion he was obstructed by the aforesaid 
purchaser of the equity of redemption, . 
and when he brought a suit against him ` 
on the mortgage that suit was held to 
be maintainable. Both in that case and 
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in this the sale held by the Court had 
realised enough for the complete discharge 
of the mortgage, and the learned Advocate 
for the appellants has frankly admitted 
that Venkata Reddy v. Kunjappa Goundan 
(3), is a direct authority against him. 

The sole ground, therefore, on which 
the appellants can succeed is by convine- 
ing us that Venkata Reddy v. Kunjappa 
Goundan (3), is no longer good law, and 
this has been attempted partly by a 
reference to two subsequent decisions and 
partly by an intrinsic examination of 
Venkata Reddy v. Kunjappa Goundan (3), 
itself. The two subsequent decisions are 
Muthukumaraswami Pillai v. Muthuswami 
Thevan (1), Mundlapati Jagannadha Rao 
v- Rachapudi Basawayya (2). Muthukuma- 
raswamt Pillaiv. Muthusami Thevan (1), 
is a case which has nothing to do 
with mortgages. There a decree holder 
brought to sale certain properties 
which he believed to belong to his 
judgment-debtor but which eventually 
turned out to belong to another person of 
the samename. He had himself purchased 
the property and on discovering his mis- 
take, applied for further execution. It was 
held that this could not be allowed as 
the sale though voidable was not void ; 
he was barred by Art. 166 of the Limita- 
tion Act from applying to have it set 
aside; and without its being set aside, 
further execution could not goon. Mundla- 
pati Jagannadha Rao v. Rachapudi Basa- 
wayya (2) is a case of a mortgage-decree- 
holder bringing to sale only some’ and 
not all of the items of property mortgaged 
to him. He purchased them himself and 
as the sum realised met his decree amount 
in fall, satisfaction was entered. He 
then found himself obstructed in 
attempting to take delivery, and failing 
in an application to have the obstruction 
removed, applied to proceed in execution 
against the other items not included in 
the sale. It was held that he could not 
do so without first having the sale set 
aside, which the Jaw of limitation prevented 
his doing. 

It will be seen at once that neither of 
those cases bears any very close resemb- 

‘lance to the present case. The principle 
on which they were decided was that of 
‘caveat emptor’, The Court gives no war- 
ranty of title at a salein execution, and 
if it should happen that the auction- 
purchaser has purchased something in 
which the judgment-debtor had no inte- 
rest, well, O. XXI, r. 91,is enacted for his 
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benefit and if he does not discover his 
mistake in time, that is his misfortune and 
thelaw can do nothing more for him. The 
learned Advocate for the appellant seeks 
to apply this principle to the present case, 
but there is this fundamental difference 
between the present case and the twocases 
on which he relies. There the persons 
found to be entitled to the property sold 
in Court auction were complete strangers, 
and, therefore, there could be no doubt 
that the respective judgment-debtors had 
nointerest in the property. Here the matter 
is not so simple. Defendant No. 1 is nota 
stranger. He derives his title as the re- 
presentative of defendant No. 2, the puisne 
mortgagee, and the mortgagor, and itis 
impossible to say that plaintiff, the auction- 
purchaser, has purchased property in which 
the first mortgagee’s judgment-debtor (the 
mortgagor) or defendant No, 1 as his suc- 
cessor-in-interest has no interest. Plaintiff, 
therefore, could never have made the asser- 
Lions necessary tofilean application under 
O. XX], r. 91. Indeed to establish the 
fact that plaintiff has obtained no rights 
by his purchase, appellants can succeed 
only by another line of approach, viz., by 
showing that with the decree for sale 
in the suit by the prior mortgage the 
prior mortgage had become extinguished, 
and, therefore, plaintiff cau have no righ’ 
of further suit. 

Now, that the prior mortgage is not ex- 
tinguished for all purposes, is laid down 
by the Privy Counsil in Sukhi v. Ghulam 
Safdar Khan (4) on an examination of the 
difference between the old law (as enacted 
in s. 89 of the Transfer of Property Act) 
and the present law (asenacted inrr, 3 and 5 
of O. XXXIV of the Code of Civil Procedure), 
In that case a prior mortgagee who had failed 
to implead a puisne mortgagee in his morta 
gage suit was held to be entitled to set 
up his prior mortgage as a shieldin a suit 
against him by the puisne mortgagee, so 
that he could not be dislodged from the 
property which he had purchased in exe- 
cution of his own decree without kis 
mortgage debt being discharged, It is true 
that Sukhi v. Ghulam Safdar Khan (4) 
was not dealing with acase like the pre- 
sent in which it is the purchaser under 
the puisne mortgagee’s suit who is the 
first in the field, but there seems no logical 
reason why, if it be once held that the 
mortgage is not extinguished, it should 
not also be used, as inthe present case, 
as a weapon of attack. It is true that 
tho laaguag3 in which this extension of 
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the principle is upheld on p. 565*. is “not, 
if J.may say so with great respect, as 
clearly or as happily expressed as it might 
be,. but Venkata Reddy v. Kunjappa 
Goundan (3), also relies upon the dis- 
tinction between the old and the exist- 
ing law in regard to the extinction of 
mortgages and it points out (on p. 558%), 
“It is difficult to see how a second suit against 
a person not impleaded in the previous suit would 
be barred under any of the provisions of the 
Civil Procedure Code...... The cause of action is 
not the same as in the previous suit nor would 
the points to be decided necessarily be the same.” 
I am thus unable to hold that the two 
later rulings relied upon by the appellant, 
dealing as they do with different. facts, 
making no reference to Venkata Reddy v. 
Kunjappa Goundan (3) and ennunciat- 
ing a principle which is no new prin- 
ciple but one which might easily have 
been put forward during the hearing of 
47 Mad. itself can be held to over-rule or 


impair the authority of Venkata Reddy v.. 


Kunjappa Goundan (8). 


It remains only. to point out that 


Venkata Reddy v. Kunjappa Goundan_ 


(3) is no isolated authority. The deci- 


sion therein is based partly upon the 


discussion of the law by Srinivasa Ayyun- 


gar, J. in Chinnu Pillai v. Venkatasami ` 


Cheitiar (1). No doubt what is there said is 
obiter but the reasoning is clear and the 
decision unqualified that a` suit by ‘an 
auction-purchaser situated as the plaintiff 
is here, will lie. Again Venkata Reddy 
v; Kunjappa Gowndan (3) has been 
referred to with approval by both the 


learned Judges who decided Chinta Chan- 
(5), 


dramma v. Gunna Seethan Naidu 
and the situation has, I think, been put 
very clearly and convincingly in the fol- 
lowing passage by Anantakrishna Ayyar, J. 
pP. 32T. 

“The circumstance 
suit against a wrong person doeg 
rights of the real owners of the equity of redemp- 
tion, Jf it. does not affect them at all, one fails 
to see how they would be heard to say that by 
virtue of the prior suit, which admittedly does not 
affect them, a second svit against them is not main- 
‘tainable,” i 

For these reasons I agree with my Lord 
that this appeal should be dismissed with 
costs of respondent No. 2. 


A, _ Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Criminal Appeal No. 853 of 1934 
December 18, 1934 
BENNET, J. 

HAIDER AND ANGTHER-— APPELLANT 

versus ' 
EMPEROR— Opposite Party 

Penal Code (Act XLV of 18€0),ss. 34, 301-—Two 
persons having common inteniton to beat the pariy of 
which deceased was a member—Deceased dying as 
a consequence of blows struck in that beating—Ojfence 
under ss, 304, 34, if committed— Sentence, ; 

Where two persops bad a common intention of 
beating the party of which the deceased was a mem- 
ber and thedeceased died as a consequence of a 
accused are 
responsible under ss, £04, 31, Penal Code. 

[Held, that the sentence of two years’ rigorous 
imprisonment and afine of Rs. 150 each was not 
excessive.| Chandan Singh v. Emperor (|), held over 
ruled, Emperor v, Gulab (?)and Irshad Ullah Khan 


vy. Emperor (3), relied on. 


Or. A. from an order of the Sessions Judge, 
Bijnor dated, September 5, 1934. 
The Goverrment Pleader, for the Crown. 


Judgment.— This is a jail appeal by. 
two persons, Haidar and Muzaffar who 
were charged undere, 304, Indian Penal. 
Code, with causing the death of one. 
Hidayat Ullah and who were convicted 
by the learned Sessions Judge under. 
s. 352, Indian Penal Code.and sentenced to 
twoyears' rigorous imprisonment each and. 
a fine of Rs. 150 each. The prosecution. 
case sets out that the houses of the 
accused adjoin the house of the deceased, . 
Hidayat, Ullah, and that a quarrel arose 
between the parliesin regard to certain 
constructions. On May 2s, 1934, at sunset. 
there was a dispute which arose by. 
abuse being exchanged by one Musammat 
Lali and was followed by abuse between. 
the two accused and 
the accused beat Niaz Ullah with lathis. 
and also hit Musammat Lali. Hidayat. 
Ullah at this stage interfered by going 
upon his .roof where the dispute was. 
taking place and he was struck by the. 
accused with lathis and fell down un- 
conscious. After this Alladia was beaten. 
by the accused and Musammat Umdi. 
received a blow. and the accused were. 
then struck by Niaz Ullah as they were 
departing. A report, was made on the night. 
of May 28 and 29, after midnight without. 
delay as the thana was 9 miles away and. 
the injured persons, including the un- 
conscious Hidayat Ullah, were taken to. 
the thana. The prosecution case is put 
forward in the report. Hidayat Ullah 
died in hospital on the evening of May 29 
Various witnesses were put forward forthe . 
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prosecution whom the’ learned Judge 
finds to have been more or less connected 
with the family of the deceased. One 
witness who was independent was not 
named in the report. The accused 
admitted that there had been a quarrel 
on the occasion and said that the quarrel 
had taken place on the roof of the 
deceased and that Niaz Ullah, Hidayat 
Ullah and Alladia gttacked them with 
lathis and they defended themselves. They 
said that the injury on the head of Hidayat 
Ullah was caused by a lathi blow of 
Niaz Ullah which struck Hidayat Ullah 
by mistake. The Court has held thatthe 
motory of the accused is not established 
and that the story of the prosecution is 
correct. I see no reason to differ from 
mhat conclusion and on that finding the 
mSessions Court should have convicted the 
«accused. The Court also found that the 
medical evidence showed ihat there were 
«six simple injuries on each of the accused 
mand that the injuries must have been 
received in a lathi fight between the 
parties but that the accused were ag- 
mzressors. I see no reason to differ from 
“this finding of the Sessions Court. On 
mhis finding I consider that the conviction 
«should have been under s. 304, Indian 
Penal Code. The learned Sessions Judge 
Mr. F. Rustomji, held that on the strength 
«of a number of Punjab rulings he was 
bound to convict under s. 325, Indian 
Penal Code, and nob under s. 301, Indian 
Penal Code. His proposition is “where a 
man receives only one blow on the head 
and dies and there is no evidence to 
show which of the two persons attacking 
him gave that blow, neither of the two 
scan be convicted under s. 304, Indian 
Penal Code but both of them can be 
«convicted of an offence under s. 325, Indian 
Penal Code. ‘The medical evidence here 
hows that Hidayat Ullah died from a 
fractured skull caused by a lathi blow 
«on the head and that there was one external 
wound onthe head and no other injuries 
were mentioned in the post mortem 
examination or in the evidence. The 
«ther persons on the side of the deceased 
also had injuries. There was, therefore, 
a common intention on the part of the 
accused to beat ths opposite party with 
lathis. The view of the Court wasat one 
time put forward in a certain ruling of 
this Court Chandan Singh v. Emperor (1). 
That ruling was overruled by a ruling of 
(1) 43 Ind. Cas. 438; A IR 1918 All, 209; 40 A 
103; 16 A LJ 11; 19 Or, L J 150, 
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a Benchof this Court in Emperor v. Gulab 
(2). The view that s. 304 applies to a case 
of this kind is also held in a ruling re- 
ported in Irshad Ullah Khan v. Empror 
(3). In that case there were four accused 
persons, ons of whom had a gun and he 
shot and killed the deceased. The three 
remaining accused persons had  lathis. 
The person who fired the shot was con- 
victed under s. 302, Indian Penal Code, 
and the other three persons were convicted 
under ss. 302-34, Indian Penal Code, on the 
finding that all must have known that 
the gun might be used in furtherance of 
a common intention of all accused. In 
the present case the two accused had the 
common intention of beating the party 
of which the deceased was a member. 
The deceased died as a consequence ofa 
blow struck in that beating. Both the 
accused are, therefore, responsible under 
ss, 304-34, Indian Penal Code. On this view 
of the case, the sentence whichhas been 
imposed of two years’ rigorous imprison- 
ment anda fine of Rs. 150 each is not 
excessive. Accordingly I dismiss this 
appeal. 

N. Appeal disimissed. 

(2) 47 Ind. Oas. 805; A I R 1918 All. 420;40A 
686; 16 A L J 73; 19 Or. L J 953. 

(3) 146 Ind. Uas 264; A I R 1933 All. 528; (1933) 
A 1; J 1292; (1933)0r. Cas 863; L Rit A 3650r; 
6 R A28l; 34 Or. LJ 1234; 55 A 607. 


BOMBAY HIGH COURT 
First Civil Appeil No. 299 of 1932 
April 11, 1934 
BROOMFIELD AND Baguas, Jd. 
VALLABRAM PURSHOTTAM— 
PLAINTIFF —APPELLANT 
Versus 
SECRETARY or STATE— DEFENDANT 
— RESPONDENT 

Civil Procedure'Code (Act V of 1928}, s3. 80 — Notice 
under, for suit against Secretary of State—Suit filea 
before expiry of two months—Suit allowed to be 
withdrawn with permission to institute fresh suit — 
Fresh notice for suit, 1f necessary. 

Where a person after giving notice under sg, 80, 
Civil Procedure Code, has filed a suit against the 
Secretary of State for India before the expiry of 
two months and has been permitted to withdraw 
the suit with liberty to bring a fresh suit, he can 
institute the fresh suit without fresh notice to the 
Secretary of State under s. 40, as the withdrawal of 
the suit left the parties in the sama position as if 
there had been no such suit instituted. 


E.C. A. from a decision of the Joint 
First Class Sub-Judge, Ahmedabad, in 
Q. S. No. 1778 0f 1927, 
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Messrs. S. T. Desai and C. M. Trivedi, for 
the Appellant, 7 
Mr. B. G. Rao, for the Respondent. 
Broomfield J.—The only question which 
arises in this appeal is whether a plaintiff 
who has given a notice under s. 60, Civil 
Procedure Code, with a veiw to a suit 
against the Secretary of State for India 
and hasinstituted a suit before the ex- 
piry ofthe two months prescribed in the 
section and has been permitted to with- 
draw that suit with liberty to institute a 
fresh one, is entitled to institute that fresh 
suit without afresh notice. For the pur- 
poses of this appeal the facts may be stated 
very briefly. The plaintiff-appellant served 
a notice on the Secretary of State on Sep- 
tember 21, 1927, and léss than two months 
from that .date he filed a suit for a dec- 
laration of his rightsin respect of certain 
property and for various injunctions. That 
was suit No. 1121 of 1927. Coming to 
understand that this sult was bound to 
fail as being premature the plaintiff 
obtained the leave of the Court to with- 
draw itunder O. XXIII, r. 1 of the Code, 


with liberty to file a fresh suit. He did 
this on December 17, 1927, and on that 
same date he filed the fresh suit from 


which this appeal arises, No. 1773 of 1927. 

Various objections were taken in the 
defendant's written statement one of them 
being that the suit was bad for want of 
proper statutory notice under s. 80, Oivil 
Procedure Oode. The trial Judge heard 
that as a preliminary issue, decided 
againstthe plaintiff and rejected the plaint 
under O. VII, r. 11 (d). Against that 
order the plaintiff appeals, and in our 
opinion the appeal must succeed. The 
learned Advocate who has appeared for 
the appellant contended in the first place 
that the notice under s.&0of the Code 
need not necessarily be a notice of an 
intended suit. With that agrument we 
are unableto agree. The languageof the 
section makes it sufficiently plain in 
in our opinion, that what is required is 
notice of an intention to sue. But that 
point is quite unnecessary forthe purpose 
of Mr. Desai’s argument because the 
notice which was given inthis case un- 
mistakably disclosed an intention to bring 
a suit against the Secretary of State. 

Then Mr. Deasi goes on to argue—and 
here we consider that he is on firm ground 
—thatthe notice which was given in the 
present case complieswith all the condi- 
tions laid down ins. 80. The suit with 
‘which we are concerned, was not instituted 
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until afterthe expiration of two months 
from the notice. The notice had been 
delivered inthemanner prescribed in the 
section. The notice does state the cause 
of action and also the name, description 
and place of residenceof the plaintiff, 
and the relief which he claims. Wehave 
compared the raliefs claimed in the notice 
sent under s. 80 with the reliefs claimed 
in the present suit and we find that they 
are nol only substantially the same but 
practically identical. Finally, the plaint in 
the suit does contain the required state- 
ment that the notice has been delivered 
in the manner directed in the section. 

As Ihave mentioned, the suit was filed 
on December 17, 1927, i. e. more than 
{wo months but less than three months 
after service of the notice. The present 
suit would obviously and admittedly 
have beenin order and there could have 
been no possible objection in respect of the 
notice had there been no previous suit 
instituted and withdrawn. With respect 
to that Mr, Desai argues that when a suit 
has been withdrawn with the permission 
ofthe Court the effect is to leave the 
parties in the same position asif no such 
suit had been instituted. In support ofthat 
he refers to Venkata v. Ranga (1) andBekari 
Lal Pal v, Srimati Baran Mai Dasi (2). The 
learned trial Judge has based his finding 
{hat there has been no sufficient complian- 
ce with s, 80 on the following reasons. 
He states that the notice under s. 80 is 
given for the benefit of the defendant and 
the intention of the legislature is that the 
Secretary of State should have an opportu- 
nity of investigating as to the truth of 
the alleged cause of action and of making 
amends or settling the claim if he thinks 
fit without litigation. He refers to Secre- 
tary of Statefor India v. Gulam Rasul (3) 


and then he proceeds: 

“After the former Suit No. 1121 of 1927 was 
withdrawn by the plaintiff, defendant (Government) 
is not supposed to think that plaintiff will positi- 
vely file another suit. Some sults withdrawn with 
permission never seo the light of the day." 

Futher on in the same strain he says: 

‘Government have tolook to a number of things 
and itis not likely thatthey would be remembering 
about notice given before filinganother suit which 
was subsequently withdrawn with permission. It 
is just likely that ifa fresh notice was given to the 
Secretary of State before filing this suit, Government 
might have reconsidered their sibutation.” 

The suggestion is that Government 


(1) 10 M 160 at p. 16% 

(2) 17 A 53; A W N 1894, 201. 

(3) 34 Ind. Cas. 525; 40B 392 at p. 296; 18 Bom, L 
43, 
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would connect the notice which they received 
with one particular suit, that is to say, the 
suit which cameto be withdrawn, and 
would be placed ata disadvantage when 
another suit was filed without another 
notice. Speaking for myself, this reasoning 
is by no meansconvincing but in any case 
the point does not appear to arise here. 
We understand that the former suit was 
withdrawn without any summons having 
been served upon the Secretary of State 
at all. Sofar as the record shows, therefore, 
he had no knowledge about that suit 
and as far as he was concerned, when he 
got the summonsin the present suit filed 
in December 1927, less than three months 
after he had received the notice that was 
the only suit of the plaintiffs on this 
particular cause of action of which he was 
aware. The considerations relied upon by 
the learned Subordinate Judge, there- 
fore, donot arise. Nor has the learned 
Assistant Government Pleader attached 
‘any particular importance to that line 
of argument. He has attempted to main- 
tain thatthe language of s. 80 itself re- 
quiresthat the notice must have reference 
to one particular suit andone only, and 
he has contended further that the notice 
which was given must be considered to 
‘have been partand parcel ofthe suit that 
was withdrawn and became exhausted 
and ceased to have any efficacy when it 
was withdrawn. No authority, however, 
has been cited in support of his argument 
and in myopinion the contention cannot 
be supported. The part of s. 80 upon 
“which reliance has been placed is the 
last sentence only, viz., the provision that 
the plaint shall contain a statement that 
such notice has been so delivered or left. 
As Ihave mentioned, the plaint in the 
‘present case does contain the required 
statement, The plaint in the former suit, 
in all probability, also contained it. But 
how the learned Advocate can derive from 
this provision any support for his argu- 
ment that ihe notice became exhausted 
when the first suit was withdrawn, I am 
unable to understand. The legal position 
is, as I have said, that the withdrawal of 
the suit left the parties in the same posi- 
tion asif there had been no such suit 
instituted, and since the notice complies 
with all the conditions of s. 80 in respect 
ofthis present suit, that in my opinion, 
is all that we have to look to. 


We were referred tothe recent decision of 
the Privy Council, Bhagchand Dagadusa v, 
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Secretary of State for India (4), where their 
Lordships stated that s.8J is express, ex- 
plicit and mandatory and admits of no 
implications or exceptions. That no doubt 
isso. But Ido not see how it can be 
suggested that any question of anim- 
plication not provided for by the section or 
an exception to it or qualification of it arises 
in the present case. All that hashappened 
is that the notice which has been given 
would have served equally for the suit 
which was filed prematurely and with- 
drawn, and for the present suit which 
has been filed after allowing the prescribed 
period to elapse. If the language of the 
section isnot to be strained for the benefit 
of the plaintiff, neither must it be strained 
against him, and in my opinion, it would 
amount to an extremely technical and 
unwarranted construction of s. 80 to hold 
that the notice given by the plaintiff in 
this case has ceased to be effective be- 
cause of the false start which he made by 
filing his suit before the expiration of 
two months and being compelled, there- 
fore, to withdraw it. For these reasons, 
I hold that the notice given by the plaint- 
iff inthis case fulfils the requirements of 
s. 80 of the Code and the suit is not bad. 
The appeal must, therefore, be allowed 
with costs, and the suit remanded for 
dispo3al on the remaining issues. 

Barlee, J.—I agree and have nothing 
to add. 


N. 

(4) 104 Ind. Cas. 257: 54 I 
Bom. L R 1227; 53 ML J 8l; 
25, A L J 641; (1927) MWN 
Luck. Oas. 291; 51-B 725; 32 0 
(PO), 


Y 
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ALLAHABAD HIGH COURT 
Criminal Revision Application No. 772 


of 1934 
December 11, 1934 
BENNET, J. 
TEJ SINGH AND OTHRRS-— APPLICANTS 
` versus 


EMPEROR—Oppositse PARTY 

Penal Code (Act XLV of 1860), s. 99—Civil 
Procedure Code (Act V of 1903), 0. XXXVIII, 
r, 5 (3), 0. XXI, r, 105, s. 62 (3)—Court employing 
a Vakil to secure attachment—Vakil, if a public 
servant—Quarrel and attack on Vakil's party— 
Omission to record reasons in order appointing 
Vakil—Whether gives rise to right of private defence 
to accused ~Provisions of O. XXI, r. 105, tf only 
direclory--S. 6? (3), if contains any limitations — 
Scope of the section—Hindu Law —Mere separation in 
residence—Whether amounts to partitisn. 

Where the Court employed a Vakil to secure an 
attachment as ths application required immediate 
attachment and the Court could not sscurean amin or 
bailiff to make the attachment 
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Held, that at the time of securing] ihe attachment 
ihe Vakil was a public servant acting in good 
faith under colour of his office and the mere 
omission to record the reasons in the order appoint- 
ing him had no bearing inthe case arising out of 
a quarrel and attack on the muharir of the Vakil 
and others during the attachment, and did not 
give rise to any right of private defence, as the 
provision under O. XXI, r. 103, Civil Procedure 
Code, for recording reasons may te taken to be not 
mandatory but directory. Government of Assam v. 
fahebulia (1), applied. ’ |p. 632, col. 2; p. 633, col. 1] 

In s 62 (3), Civil Procedure Code, there is no 
limitation thatthe particular room in question must 
be inthe occupancy of the judgment-debtor, The 
Code apparently contemplates that it is sufficient 
that the decree-holder or the person making the 
attachment should consider that there may be 
property of the judgment-debtor in those rooms, 
|p. 633, col. 2.] 

A mere separation in residence dces not amount 
to any partition in Hindu Law, [ibid,] 

Cr. R. App. from an order of the Sessions 
Judge, Agra,dated August 25, 1934. 

Mr. Nanak Chand, for the Applicants. 

. The Assistant Government Advocate, for 
the Crown, 


sudgment.—This is an application in 
Criminal Revision on behalf of three persons 
Tej Singh, who has been sentenced to Rs. 50 
fine, and Wazira and Phul Chand, who have 
been sentenced to Rs. 15 fine and 6 months’ 
rigorous inprisonment, The convictions 
gie under ss. 147, 323 and 325, Indian 
Penal Code, The latter two persons are 
servants of the mother of Rawat Raj Kumar. 
There was a civil suit in the Small Cause 
Court, Ghanshyam Singh, plaintiff v. 
Rawat Rajkumar filed on August 12. On 
the same date an applicaticn was made 
fcr attachment before judgment under 
O., SXXVIIT, r.5 (3) and. an order was 
issued inat the attachment should be made 
by Pandit Ramnath Nagar, Vakil. On 
August 18, the Vakil and the plaintiff 
proceeced tothe house of the defendant to 
make the atlachment. The Sessions Court 
has found that the Rawat's mother informed 
them that the attachable property was not 
inthe zenana quarters, Attachment then 
was carried on in the remainder of the 
house. This led to a quarrel and subse- 
quently to an attack. The muharrir of the 
Vakil was injuied. The Vakil returned to 
the thana and made a report. The Sub- 
Ins}-ector and the Tahsildar went to the 
Rawat's house and in the neighbourhood 
they found the plaintiff lying mjured and 
the Tahsildartook his statement and the 
Sub-Inspector began his enquiry. Four or 
five men were found injured. The comp- 
plainant gave a list of 89 persons. Thirteen 
were prosecuted. The case was committed 
to Sessions. This QOourt quashed the 
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committal order. Another Magistrate 
again committed it to Sessions. This 
Court set that crder aside and the case 
was eventually completed by another 
Magistrate, and after various revisicns, the 
appeal has heen decided by the lower 
Court iwo years after the event. Four 
people were convicied by the Magistrate 
and one has been given the benefit of the 
doubt by the Sessions Court. There are- 
thus three applicants in revision tefore 
this Court. The first ground of revision 
is that the appointment of a Commissioner 
fcr attachment was illegal and without 
jurisdiction. The attachment before 
judgment was made under O. XXXVIII, 
r. § (3), and r. 7 states that save as otherwise 
expressly provided the attachment shall be 
madeinthemanner provived for the attach- 
ment of property inexecution of a decree, 1. e. 
under r. 43 of O. XXI. Rulel05 of O. XXI, 
provides ihat such attachment shall be 
made through a Civil Court amin or bailifi. 
unless special reasons render it necessary 
that any other agency should be employed; 
in which case those reasons shall ke stated 
in the hand-writing of the Presiding 
Judge himself inthe order for attachment. 
In the piesent case the order of the Small 
Cause Court Judge did not give the 1easons. 
Those reasons indeed are obvious because 
any cne familiar with the procedure cf 
Civil Courts kncws that the Civil Court amins 
and bailifs have a programme drawn up 
of their duties for several weeks in advance 
as (hey have to conduct sales for which 
dates are fixed by the Execution Courts.. 
As the aplication required immediate 
attachment, it was clear that the Court 
could not secure an amin or bailiff to make 
the atiachment and therefore the Court 
hadto employ a Vakil. Learned Counsel, 
however, alleges that owing to the cmission 
to record i1eascps the procedure was 
illegal. he further argument to tke 
derived frcm this is that the accused had a 
right of private defence, which has been 
found : gainst them by the Sessions Courts. 
Now s. $9 of the Indian Penal Ccde provides 
as follows:— 

“There is noright of private defence against an act 
which does not reasonably cause the apprehension 
of death or of grievous hurt, if done, cr attempted 
to be done by a public servant acting in gccd {sith 
under colour of his office, though that act may not be 
strictly justifiable by law”, 

1 consider that in the present case the 
Vakil was at the time a public servant 
acting in geod faith under colour of his 
office and the mere omission to record the 
reasons in theorder appointing him has no 
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bearing in ibis case and does not give rise 
to any right of private defence. No 
authority was shown by Counsel for his 
proposition that ihe omission to record 
reasons would make the attachment illegal. 
There is, on the contrary, the authority of 
Government of Assam v. Sahebulla 
(1) where it was held that the omission of 
Magistrate to record separately the reasons 
for the issue of a warrant under s. $0 of 
the Criminal Procedure Code does not 
make a warrant invalid and that the words 
“after recording its reasons in writing” are 
not mandatory but directory. Similarly it 
appears to me that the provision in 
O. XXI, r. 1C5 for recording the reasons 
may be taken to ba not mandatory but 
directory. The order therefore for the 
appointment of the Vakil to make the 
attachment before judgment was a good 
order and the attachment was not illegal or 
without jurisdiction. That being so, no 
right of private defence arose for the accused 
persons, 

The second ground of revision deals with 
the same point. 

The third ground alleges that the plaintiff 
and Vakil were wrong in taking a large 
party of armed personsand that they were 
the aggressors, and the forth ground 
alleges that this party acted illegally in 
forcing their entry into the private zenana 
deorhi of the mother of the Rawat who was 
living separately from her son, and in 
illegally seizing and removing property 
' from her zengna exempt under the law 
\ from attachment and assaulting her female 
‘attendant in the zenana, and the fifth 
-ground alleges that this amounted to house 
trespass and gave the applicant a right to 
att, in self-defence, and the sixth ground 
is similar. As regards the allegations of 
factiin these grounds it has keen found by 
the lower Appellate Court that the party 
did not enter the zenana but that the Vakil 
and the complainant went into the house 
and the Rawat'’s mother informed them that 
the attachable property was not in the 
zenana quarters and attachment was then 
carried out in the remainder of the house 
and it was the attachment in the remainder 
of the hse that led to the attack. 
Learned Counsel endeavours to show that 
this findite of fact is wrong and he 
undertook ty show this from the evidence 
for the pwsecution. He referred to a 
passage in thi evidence of the complainant 
that there wis attachment of four beds 


(1) 75 Ind. Cas. Y9; A I R1924 Cal. 1; 51 01; 38 
OL J 77; 27 O WY 857; 24 Or. L J 881 (FB). 
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and three lanterns that were putin the 
upper storey, He attempts to show that the 
whole upper story was zenana quarters, but 
he has failed to show this. I find no 
reason therefore to differ from the lower 
Court on the finding of fact. The grounds 
of revision appear to me to assume that for 
an attachment there isno right to enter 
zenana quarters. Ins. 62, Civil Procedure 
Code, it is laid down that a person execuling 
a process under the Code directing or 
authorizing the seizure ox movable property 
may enter uzenana quarter if sufficient 
notice is given to the woman or women 
concerned io withdraw and reasonable 
facilities are allowed for the withdrawal of 
these women. Learned Counsel argues that 
this would not give a right to enter the 
zenana quarters in the occupation of the 
mother of the Rawat because as he says she 
is living separately from her son. I do not 
find thatin s.62(3)of the Code there is 
any limitation that the particular room in 
questicn must be inthe occupancy of the 
judgment-debtor. Such a limitation is 
introduced into subs. (2) where there is 
provision for breaking open doors. But in 
sub-s. (3), which deals with entering parda 
quarters, thereis no such limitation that 
the rooms should ke in the occupancy of the 
judgment-debtor. The Code apparently 
contemplates that it is sufficient that the 
decree-holder or the person making the 
attachment should consider that there may 
be property of the judgment-debtor in those 
rooms. The basis therefore of the argu- 
ment in these grounds of revision 13 


‘unsound. As regards the point that the 


mother is living separately from the son, 
a mere separation in residence does not 
amount to aby partition in Hindu Law and 
there is nothing shown that there has been 
any partition of the son from the joint 
Hindu family from which the mother had a 
right of maintenance. No other ground of 
revision was argued. I consider that ihe 
finding of the Sessions Court was correct. 
The sentences are not excessive. The 
application in revision is dismissed. The 
accused who are on bail must surrender to 
their bail and must complete the rest of 
their sentences, 
N. Application dismissed. 
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BOMBAY HIGH COURT 
Criminal Appeal No. 190 of 1934 
August 3, 1934 
BEAUMONT, O. J. AND MACSLIN, J, 
EMPEROR— PROSECOTOR 


Versus 
SHANKAR VENKUSA CHAVAN AND 
OTHERS— ACCUSED 

Bombay Prevention of Gambling Act (IV of 1887), 
ss. 4, 5, 6,7—Prosecution under s. 5, if should be 
preceded by search by Police—‘Found’ in s 5, 
meaning of—Accused in common gaming house— 
Arrest in neighbouring house where he hadtaken 
shelter—Accused, if ‘ound in common gaming 
house. 

A prosscution under s. 5, Bombay Prevention of 
Gambling Act, need not necessarily be preceded by 
a search under s.6. A prosecution under ge, 4, or 
s, 5, might bə launched on evidence quite independ- 
ent of Police evidence, for example, the evidence 
of neighbours, and it is not possible to read s. 6 
aslaying down a condition precedent to the launch- 
ing ofa prosecution under 8.4 or s 5, Sections 6 
and 7 are enabling sections, and give powers to 
the Police to facilitate proof of their case, but do 
not make a search obligatory before any case be 
launched, There is, therefore, no sufficient reason 
for restricting the prima facie meaning of the 
word ‘found’ ins, 6 A person may be said to be 
found in a place where he is actually present, and 
there is nothing in the section to show that the 
word “found” refers only to a finding by the 
Police. Where the accused is arrested ina honse 
near acommon gaming house, where he had taken 
shelter, he must be deemed to be ‘found’ in the 
common gaming house within the meaning of s. 5 
and it is necessary that he should have been 
found there by the Police. 

Cr, A. from an order of the Additional 
Sessions Judge, Sholapur. 

Mr. P. B. Shingne, for the Crown. 


Mr. W. B. Pradhan, for the Accused, 


Beaumont, C. J.—This is an appeal by 
the Government of Bombay against an 
acquittal of accused Nos. 2, 3 and 4 by the 
Additional Sessions Judge of Sholapur. 
The facts are not in dispute. ‘The accused 
in question were charged under s. 5, 
Bombay Prevention of Gambling Act of 
1857, with having been found in a com- 
mon gaming house for the purpose of 
gaming. The finding of fact by the Magis- 
trate, which was accepted by the lower 
Appellate Court, was that the accused in 
questioa were in a common gaming house 
for the purpose of gaming but just before 
the arrival of the Police they escaped to 
a neighbouring house. Two of them were 
arrested in the neighbouring house about 
half an hour after the raid by the Police, 
and the other of them accused No. 2 was 
arrested three days later. The learned 
Additional Sessions Judge came to the 
conclusion that on those facts the accused 
were not “found” in a common gaming 
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house within the meaning of 8. 5, because 
they were not found there by the Police. 

The point raised is a short one, but not 
unimportant in connection with prosecu- 
tions under the Bombay Prevention of 
Gambling Act, and there appears to be no 
direct authority upon it. Section 5 of the 
Act provides : 

“Whoever is found in any common gaming house 
gaming or present for the purpose of gaming, shall 
be punished ` 
and then it goes on: 

“Any person found in any common gaming house 
during any gaming therein shall be presumed, until 
the contrary be made to appear, to have been thera 
for the purpose of gaming.” 

So that any person found in a common 
gaming house is to be presumed to be there 
for the purpose of gaming unless the con- 
trary is proved, and is liable to be punished 
accordingly. Now, ifs. 5 stood by itself, 
I do not think that there would be any 
ground for the view, which appealed tothe 
Jower Appellate Court, that “found in any 
common gaming house” means “found by the 
Police.” A person may be said to be found 
in a place where he is actually. present, 
and there is nothing in the section to show 
that the word “found” refers only to a 
finding by the Police. It has been held 
that ‘‘found” in that section is not equi- 
valent to ‘‘arrested,” and that seems plain; 
but it has never been determined by whom 
the person is to be found, whether it is 
by the Police or by any person. One has 


however to construe the section with refer- 


ence tothe other sections in the Act, and 
it is contended by Mr. Pradhan that, read- 
ing s.9in conjunction with ss. 4,6 and 7, 


the true meaning of the Act is that ar 


prosecution under the Act can only be 
started after a search under a warrant ob- 
tained under s. 6, and that the word 
“found” must mean found on that search 
by the persons making the search, i. ef the 
Police, and that it was never intended that 
persons should be prosecuted for ‘being 
present in a common gaming house un- 
less they were actually found there ty the 
Police. Section 4 dogs not, I think, greatly 
help, because that deals with the ¢ase of 
an owner or occupier who keeps a common 
gaming house. Sections 6 and 7, towever, 
have some bearing on the question: Under 
s. 6 the Commissioner of Police in Bombay 
can issue a special search warrant, and 
the Police have certain powers ander that 
warrant, and then s. 7 provider that when 
any instruments of gaming av found ina 
place entered under a warrantissued under 
the previous section, it shall }e prima facie 
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evidence that the place is used as a com- 
mon gaming house and that the persons 
“found therein” were there present for the 
purpose of gaming. 

Now, in that section the words ‘found 
therein” relate, no doubt, to the occasion 
of a raid by the Police under a search 
warrant, and it may well be that those 
words in that section mean “found by the 
Police making the search”. But, in my 
view, that is not a sufficient reason for 
giving a similarly restricted meaning 
to the wordsins.5. I am not prepared to 
accept Mr. Pradhan’s argument that a pro- 
secution under s. 5 must necessarily be 
preceded by a search under s. 6. A pro- 
secution under s. 4 or s. 5, might be 
launched on evidence quite independent of 
- Police evidence, for example, the evidence 
of neighbours, and it is not, in my opinion, 
possible to reads. 6 as laying down a con- 
dition precedent to the launching of a 
prosecution under s. 4 ors. 5. In my 
opinion ss.6 and 7 are enabling sections, 
and give powers to the Police to facilitate 
proof of their case, but do not make a 
search obligatory before any case is launch- 
ed. If that is so, I cannot see any sufficient 
reason for restricting the prima facie 
meaning of the word “found” in s. 5. No 
dobut, where a person is prosecuted under 
s.5 and he has not been discovered in the 
common gaming house by the Police, the 
case may be difficult to prove. But we 
are not concerned with any question of that 
sort here, because it is not disputed that 
the finding by the trial Court, accepted 
by the lower Appellate Court, is correct. 
In my opinion, therefore, the prosecution 
here have succeeded in proving their case, 
“and the appeal must be allowed. 

Macklin, J.—I agree. The contention 
“that there can be no prosecution without 
a warrant would imply the further conten- 
tion that, if anything is done in the case 
contrary to the terms of the warrant, the 
prosecution must fail. But any such con- 
tention would be contrary to the authority 
of Emperor v. Raghunath (1) where it was 
held that, even though the arrest was 
illegal, nevertheless the charge-sheet sent 
up by the Police could be used as a com- 
plaint and the Magistrate was entitled to 
act upon that complaint. If it is possible 
to take action in these cases without a 
warrant, {hen presumatady the ordinary law 
applies, which is that anybody is entitled 
(1) 138) Ind. Cas, 281; A IR 1932 Bom. 610; (1932) 


Or, Cas 868; 33 Or. LJ 733; 31 Bom, L R901; Ind, 
Rul. (1932) Bom. 484, 
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to file a complaint and if that is so, then. 
it would appear that under this Act, as in 
prosecutions under any other Act, the 
evidence of any particular class of persons 
might be enough to form the basis of a 
conviction. As regards the reference to 
ss. 6 and 7 of the Act and the contention 
that s. 5 is limited by those two sections, I 
agree that these two sections are merely 
enabling sections and are not in any way 
intended to be a condition precedent to 
action being taken unders.5. The appeal 
must, therefore, be allowed. 
N. Appeal allowed. 


ALLAHABAD HIGH COURT 
Criminal Revision Application No. 870 
of 1934 
December 5, 1934 
BENNET, J. 
RAMCHANDRA—APPLIGANT 
versus 
EMPHKROR—Opposite Party 
U. P. Excise Act (IV of 1910), s. 60(b) (f)—~ 
Criminal Procedure Code (Act V of 1893), ss 103 (1), 
165 (4) Search—Person having suffered conviction for 
forgery and robbery—Whether suitable search witness 
—Sub-Inspector subject of adverse comment by High 
Court along with brother of search witness — Prosecution 


- case, genuineness of—Search without warrant—When 


permitted for offence under Excise Act. 

A man who has been twice convicted for crimes of 
forgery and robbery is altogether unsuitable as a 
search witness, Where the Sub-[nspector takes with 
him such a person as a s3arch witness and he is 
put forward as one of tw) search witnesses for the 
prosecution, the action of the Sub-Laspector suggests 
that the cass is not a genuine cise evan if all 
suggestions for defence have not been established, 
especially when ths Sab-Inspector has been the 
subject of adverse comment by a Bench of the High 
Court in a former casa aloag with a witness, who 
was the brother of the search witness. 

It is true that in an urgent case a Sub-Inspector 
may make a search for an offence against the 
Excise Act without obtaining a warrant from the 
Ixcis3 Officer. But he cannot doso in a case 
where it is not shown that there was a great urgency 
and where the Sub-Inspector could have in a short 
time obtained the warrant from the Excise Officer. 

Cr. R. App. from an order of the Sessions 
Judge, Bareilly, dated August 14, 19384. 

Mr. S. B. Johari, forthe Applicant. 

The Assistant Government Advocate, for 


the Crown. 


Judgment.—This is an application in 
revision hy ons Ramchandra who has been 
convicted by a Magistrate under s. 60 (b) 
and (f) of the U. P. Bxcise Act and senten- 
ed to six months and three months’ con- 
current rigorousimprisonment under these 
sections and fine. Tha conviction and 
sentences were upheld by the Sessions 
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Court. The evidence for the prosecution 
consisted of Sub-Inspector Abdul Hai Khan 
of Bareilly Kotwali, P. W. No. 2 Lakhpat 
Rai, son of Raghuber Dayal Kayastha, 
P. W. No. 3 Banne Khan, occupation given 
as service. These three persons state that 
on March 25, 1934, the house of the accused 
was searched and materials for the 
manufacture of illicit liquor were recovered 
and liquor was actually being manufactured 
and the accused was present. The accused. 
stated that he was not present, but he was 
working at 4 certain printing press and 
was called by the police. He states that 
he locked up his house inside and left the 
outside door open. He states that none of 
the Articles connected with the manufacture 
of liquor belonged to him, but that 
he had enmily with Roshan La), the 
brother of Lakhpat Rai, P. W. No. 2 and 
that Lakhpat Rai must have planted these 

"articles in his house in his absence. Some 
argument was made by the Government 
Pleader in the Sessions Court that Lakhpat 
Rai was not the brother of Roshan Lal. 
I am unable to understand how this 
argument could be made because in the 
first line of his cross-examination Lakhpat 
Rai admits that he has a brother Roshan 
Lal. Itisheld by the Sessions Court that 
Lakhpat Rai has twice been convicted, 
once for forgery and once for robbery under 
s. 392, Indian Penal Code. It is clear that 
aman who has been twice convicted of 
serious crimes of this nature is altogether 
unsuitable as a search witness. A Sub- 
Inspsctor makes a search under the 
provisions of s. 165 (4), Criminal Procedure 
Code which applies the provisions of s. 103, 
so faras may be. Section 103, sub-s, (1) 
lays down that the Sub-Inspector shall 
call two or more respectable inhabitants 
of the locality to accompany him as search 
witnesses. Obviously Lakhpat Rai cannot 
be described as arespectable inhabitant 
of the locality. It is true that the search 
list shows that there was another search 
witness whose name is Kifayat Ullah. 
That person has not been called as a 
witness for the prosecution. The proscution 
has chosen to 1ely onthe evidence of this 
man Lakhpat Rai. In my opinion Lakhpat 
Rai is altogether unworthy of credit. I am 
unable to understand why the Sub- 
Inspector brought a man like Lakhpat Rai 
with him to the search. The Sub-Inspector 

says that hs had already two search 
witnesses with him and onthe way he met 
Lakhpat Rai. Knowing Lakhpat Rai asa 
man who had been twice previously con- 
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victed, he should not have asked Lakhpat 
Raito accompany him. He has chosen to 
take him with him onthe search and he has 
chosen to put him forward as one of the 
two search witnesses for the prosecution, 
The Sub-Inspector 13 apparently a man of 
considerable cxperience as he isthe Sub- 
Inspector of the Kotwali in Bareilly. I am 
unable to understand why he has acted in 
the manner in which he has done if this 
case isa genuine case, That being so his 
action suggests to my mind the conclusion 
that ihe case is not a genuinecase. It is 
true that all thesuggestions for the defence 
may not have been established. I consider, 
however, that enough has been shown in 
this case to discredit the evidence for the 
prosecution, Another point about the 
Sub-Inspector is that he states ke did 
not obtain a search warrant before making 
his search. It is true that in an urgent 
case a Sub-Inspector may make a search 
for an offence against the Excise Act 
without obtaining a warrant from the 
Excise Officer. It is not shown in the 
present case that there wag any great 
urgency. If liquor was being manufactured 
at the house of the accused as the Sub- 
Inspector claims to have ascertained from 
a spy, then the Sub-Inspector being in 
Kotwali in Bareilly could have in a very 
short time obtained the warrant from the 
Excise Officer who was also presumably 
ai head-quarters on March 25,1934. The 
defence have also pointed out that this 
Sub-Inspector Abdul Hai and a witness 
Roshan Lal have been the subjects of . 
adverse comment by a Bench of this Court 
in Oriminal Appeal No. 285 of 1934 
Emperor v. Ram Lal (1) where a conviction 
under s. 3802, Indian Penal Code and 
sentence of death was set aside on July 26, 
1924, It is certainly remarkable that these 
two casesshould come befcre this Court in 
one of which this Sub-Inspector is the subject 
of adverse comment along with a witness 
Roshan Lal and in the present case the 
Sub-Inspector is the subject of adverse 
comment along with Lakhpat Rai, who is 
the brother of Roshan Lal, and who has 
been twice previously convicted. The 
association of this Sub-Inspector with 
witnesses of this class is certainly a matter 
whichshould form the subject of an enquiry 
and accordingly I follow the example of the 
Bench and direct tHat a copy of this judg- 
ment should be sent to the Inspector- 
General of Police for such action, if any, as 
he desires to take. 

Under theg circumstances, I allow this 


1945 
application in revision and I set aside the 
conviction and sentences on the accused 
Ramchandra and I direct that he be 
set at liberty and that the fine, if realised, 


should be refunded. | 
hie Application allowed. 





BOMBAY HIGH COURT 
Criminal Revision Applications Nos. 320- 
321 and 322 of 1934 

August 29, 1934 > 
Beaumont, O. J. AND SEN, J. 
SORAB SHAVAKSHA BATLIVALA— 
ACCUSED ` 
VETSUS à 
EMPEROR—Oprrosıite Party , 
Criminal Procedure Code (Act V of 1&9-}, s. 144— 
Order unders, 144 should be in clear ierms—Meet- 
ings prohibited on roads, &e., situate within specified 
limits— Order, if prohibits meetings in public places 
—Order directed topublic when frequenting public 
or private streets in particular city— Whether com- 
plies with requirements of s. 141. 
As 8. 144, Criminal Procedure Code, empowers a 
Magistrate to interfere materially with the liberty 
of the subject, it is necessary that he should prc- 
mulgate his order in terms sufficienily clear to 
enable the public, or persons affected by it, to know 
exactly what itis which they are prohibited from 
doing. l f 
“Where an order under s. 144, Criminal Procedure 
Gode, directs the public to refrain from organising 
or taking part in meeting onany road, thorough- 
fare or street situate within certain specified limits, 
the order cannot be construed as prohibiting the 
doing of those acts ina publie place like a temple 
ora graveyard. 
_ An order directed to the public when frequent- 
ing public or private streets ina particular city is 


sufficiently definite as to place to comply with the ° 


requirements of s. 144. 
R.A. against an order of the City 
Magistrate. Sholapur. 

Messrs. B. J. Desai, Purshottam Tricum- 
das and C. M. Trivedi, for the Accused. 
“Mr. P. B. Shingne, for the Crown. 
Beaumont, C. J.—These are three 
applications in revision in which the accused 
complains of his convictions by the City 
Magistrate of Sholapur, under ss. 143 and 
188, Indian Penal Cede. The convictions 
were upheld by the Sessions Judge of 
Sholapur. The cases have certain features 
in common, because in all the cases the 

‘District Magistrate had made orders under 
5. 144, Criminal Procedure Code, and the 
accused was charged with having broken 
the orders and thereby committed an offence 
under s. 188, Indian Penal Code. In all 
the cases the validity of the orders 
was challenged. In the firsttwo cases, viz., 
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1931, it isnot necêssary, In my opinion, to. 
deal with that point. 

The substance of the orders made in 
Criminal Revisions Nos. 320 and 321 of 
1934 was that the residents, frequenters 
and visitors of Sholapur City were restrain- 
ed from organizing or taking part in meet- 
ings,cn any road, public thoroughfare 
highway, street or by-lane, situate within 
certain limits. The offence is alleged to 
have taken place not on any road, public 
thoroughfare, highway, street or hy-lane, 
but in one case, in a temple. and, in the 
other, in a graveyard. The learned 
Sessions Judge construed the orders as pro- 
hibiting in substance the doing of certain 


“ acts in any public place, but thal is not in 


my view what the orders mean. The learn- 
ed Government Pleaderhas contended that 
the expression “publice thoroughfare” is not, 
an accurate translation of the Marathi word’ © 
used. The order was signed both in English 
and in Marathi, and in the order in English, 
signed by the District Magistrate, who isan 
Englishman, the word ‘thoroughfare’ is used, 
and I see no reason to suppose that it was 
not the word which the District Magistrate 
intended. It issuggested that the Marathi 
word should be translated as ‘‘a place of 


‘public resort”. If that expression was used, 


I should say that the order was plainly 
bad as being much tco vague to come 
within the terms of s. 144, Criminal Proce- 
dure Code. However, I see no reason to 
hold that a vague phrase ofthat sort was’ 
used by the District Magistrate, and I take 
the word as’ being ‘public thoroughfare’. 
That being so, the convictions in Cases 
Nos. 320 and 321 of 1934 were, in my opinion, 
plainly bad, because the offences alleged 
did not take place within the prohibited 


area. 
322 of 1934 stands on a 


The case No. 
different footing. There, the order made 
and 


was that the residents, frequenters, 
visitors of Sholapur City should abstain’ 
from organizing or taking part in proces- 
sions other than customary processions 
therein mentioned, on any road, public 
thoroughfare, highway, street or by-lane,’ 


` situate within the limitsof the vundermen-' 


tioned Municipal Wards andof the under- ' 
mentioned places adjoining or in the neigh- 
bourhood of the said Wards. Then detailed > 
descriptions of the boundaries of the wards 
were given, but it is said that the descrip- 
tion js too vague and that the order is not 
one justified by the terms of s. 144, Criminal 
Procedure Code. It has been held many 
times that ass. 144 empowers a Magistrate 


AN 


638 
tointerfere materially with the liberty of 
the subject, it is necessary that he should 
promulgate his orderjin terms sufficiently 
clear to enable the public, or persons affect- 
ed by it,to know exactly what it is which 
they are prohibited from doing. Under 
sub-s. (3), s. 144, an order may be directed 
toa particular individual or to the public 
generally when frequenting or visiting a 
particular place. We have been referred 
to certain cases in which it has been held 
that the order was not sufficiently precise in 
relation to the particular places in which 
the act prohibited was not to be done, and 
it is probable that it was in order to escape 
from the reasoning in some of those cases 
that the District Magistrate framed his 
order in the present case, not by reference 
to the City of Sholapur, but by reference to 
the Wards which made up the City. Whether 
the adoption of that devise really affects the 
validity of the order I doubt. But it is to 
be noticed that the order is not directed to 
the prohibition of acts in Sholapur City 
or the Wards constituting the same, but 
only on any road in the Wards of the City. 
In my opinion an order directed to the 
public when frequenting public or private 
streets in a particular City is sufficiently 
definite as to placeto comply with the re- 
quirements of s. 144. People can have no 
real difficulty in recognising when they are 
in the streets of a particular town, and it 
is only when in that situation that people 
areforbidden to organise or take part in 
processions, ; l 

The charge against the applicant in this 
case is that he held a meeting outside the 
limits of the City referred to in the order. 
After the meeting, people who had attended 
the meeting proceeded through the streets 
of Sholapur City and the accused went with 
them and shouted out labour slogans, and 
other people joined him in so doing. I 
think that there was clear evidence on 
which the Magistrate could find that the 
Accused took part in a procession on public 
thoroughfares within the prohibited area. 
T think also that there was evidence of 
annoyance caused toat least one member 


ofthe public so as to bring the offence = 


within the terms of s. 183, Indian Penal 
Code. That being so, I think that the con- 
viction in Case No. 322 of 1934 was justi- 
fied, and that the application must be dis- 
missed. The sentence will run from the 
date of the accused's conviction, that is, 
May 7. 
Sen, J.—l agree. Wr 
CyN, Convictions set aside im two cases. 
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ALLAHABAD HIGH COURT 
Criminal Miscellaneous Reference No. 533 
of 1933 

September 20, 1934 
BENNET, J. 
Mu:ammat HAIDARI BEGUM— 
APPLICANT 
versus 


JAWAD ALI—Oppositse Party 

Criminal Procedure Code (Act V of 1893), 3. 491 
—Power under, nature of—Guardians and Wards 
Act (VIII of 1890), application under, more conve- 
nient—Application under s.491 for custody of minor, 
—High Court, tf will exercise discretionary powers 
—Jurisdiction—Courts of different rank having 
jurisdiction—Application, where to be made—Order . 
under s. 491, Criminal Procedure Code, if final— 
Letters Patent (AllL.‘, cl. 10— Order by Single Judge 
an exercise of criminal jurisdiction—Letlers Patent 
Appeal, if lies. 

The power under s. 491, Criminal Frocedure Code, 
is a general power of the nature ofa habeas corpus, 
The power under the Guardians and Wards Act, is a 
power under a Special Act, dealing with a special 
subject, thatis, the subject of minors, Where there 
is a Special Act dealing with a special subject 
resort should be had to that Act instead of toa 
general provision, fp. 639, col. 2,] 

It is a general rule of procedure that where 
Ocurts of different rank have jurisdiction then an 
application should be made in the lowest Court 
which has jurisdiction. [p. 639, col. 2; p. €40, col. 1.} ] 

An order by the High Court under s. 491, Orimi-. 
nal Procedure Code, would not debar a party from 
making an application to the District Judge under 
the Guardians and Wards Act. It is not desirable 
that the High Court should take proceedings which 
are not final unless there is such urgency in the 
matter that aremedy does not exist otherwise. [p. 
640, cols. 1 & 2] 

A Muhammadan lady was divorced by her hus- 
band and their son aged four years remained with. 
the husband. She applied to the High Court under 
s. $91 Criminal Procedure Code, for the minor 
to be brought before the Court and delivered to her 
as she was entitled under the Muhammadan Law,’ 
to guardianship of the child, he being under 
years ofage: 

Held, that she should seek her remedy under the 
Guardians and Wards Act, by an application before 
the District Court and that the High Court would 
not exercise their discretionary powers under s, 49], 
especially as it was more convenient thatthe case 
should be considered under the Special Act relating 
to minors, 

No Letters Patent Appeal lies from an order 
passed in the exercise of criminal jurisdiction of 
a Single Judge ofthe High Court. [p, 641, col. L] 


Dr. Sir Tej Bahadur Sapru, Messrs. Kabir 
Jafri and S. M. Husain, for the Applicant. 
Mr. Muhammad Ismail, for the Crown. 

Mr. K. Masud Hasan, for the Opposite 
Party. 

Judgment.—This is an application 
which has been made to this Court under 
s. 491, Criminal Procedure Code, by 
Musammat Haidari Begum who was married 
to the opposite party Saiyed Jawad Ali 
Shah known as the Mian Sahab of Gorakh- | 
pur. The application is that the minor 
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be brought before this Court and be 
delivered to the applicant. It is stated 
that on July 29, 1933, the applicant left 
Gorakhpur to goto the house of her father 
in Lucknow and she expected her husband 
to follow with the child, but her husband 
did not come or send the child, and on 
August 2, she received a letter from her 
husband divorcing her. Her husband has 
kept the child. She has, therefore, made 
this application as under the Muham- 
madan Law the mother is entitled to the 
guardianship of a child under 7 years of 
age. Now, the first question which arises 
is whether this Court should exercise its 
discretionary power under s. 49] in this 
matter. The discretionary power is given 
.by the following words: “Any High Court 
may, wherever it thinks fit, direct..." In 
the present case it appears tome that there 
is another form of procedure which may 
be adopted by the applicant under the 
Guardians and Wards Act, and the ques- 
tion is which of these forms of procedure 
should be adopted in the present case. I 
will briefly refer to the sections of the 
Guardians and Wards Act, VIII of 1890, 
which apply. Under s. 7 the Court may 
appoint a guardian for a minor. The 
Court is not tied down to select as guardian 
the natural guardian under the personal law 
of the minor; that is, the,Court in the’present 
case is not bound down to appoint the 
mother as guardian. The criterion in e. 7 is 
. “Where the Court is satisfied that it is for the 
welfare of a minor that an order should be made,” 

Under s. 12 (1) the Court may direct 
that the person having the custody of 
the minor shall produce him. It is, there- 
fore, open to the Court of the District Judge 
of Gorakhpur to entertain an application 
under s. 12 for the production of this 
minor. Unders. 45 (1) (a) if the person 
having the custody of a minor objects to pro- 
duce him or cause him to be produced in com- 
pliance with a direction under s, 12 (1) such 
person is liable to a fine not exceeding 
Rs. 100, ete., and to detention in civil jail 
until he undertakes to produce the minor 
or cause him to be produced. The Dis- 
trict Court, therefore, can enforce its order 
for production of the minor by detention 
in the civil jail. There is no doubt there- 
fore that under the Guardian and Wards 
Act, the District Court has ample powers 
to compel the production of a minor from 
the custody of any person. Now, the fol- 
lowing considerations arise in regard to the 
two methods of procedure which are open 
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to the applicant in this case: 

(1) The power ander s. 491, Criminal Pro- 
cedure Code, is a general power of the 
nature of a habeas corpus. The power 
under the Guardiansand Wards Act, is 
a power under a Special Act, dealing 
with a special subject, that is, the subject 
of minors. I consider that where there is 
a Special Act dealing witha special subject 
resort should be had to that Act instead 
of to a general provision. In the present 
case it is more desirable that the matter 
should be heard under the Special Act 
because there are provisions in the Special 
Act such as s. 7 which indicate to the 
Court how it should proceed whereas in the 
general provision in s. 491, Criminal Pro- 
cedure Code, there are no special provisions 
to indicate to the Court as to how it 
should proceed in the case of a minor. 
No doubt sub-s. (1) (a) states that the 
person when produced should be dealt with 
according to law, and therefore the Court 
may refer to the Guardians and Wards 
Act, as indicating the law on the subject 
but it appears tome that it is more con- 
venient that the case should be considered 
under the Guardians and Wards Act. 

(2) The next point is that under 
the Guardians and Wards Act, the inquiry 
could be made at Gorakhpur where the 
husband and the child are residing and 
where the applicant has been residing up 
till lately, as if is stated that she left 
Gorakhpur on July 29, 1933. Learned 
Counsel informs me that as far as’ he has 
been able to ascertain, there are no rules 
for procedure framed as yet under s. 491 
(2). It will, therefore, be difficult, if there 


is an inquiry under s. 491 (2), 
to know under what rules that 
inquiry should proceed as no special 


rules have yet been framed. The suggestion 
is that the procedure should be by affidavit 
on each side. I do not consider that proe 
cedure by affidavit is at. all as satisfactory 
as procedure by the examination of witnes- 
ses who are produced in Court and sub- 
jected to cross-examination. The Court 
cannot, however, make an inquiry by the 
hearing of witnesses under s. 491, 
Criminal Procedure Gode, and if it did, 
a great deal of time would be taken up 
and it would be inconvenient for the 
witnesses to make the long journey of 
900 miles from Gorakhpur to this Court. 
(3) The third point which occurs to me 
is that it is a general rule of procedure 
that where Courts of different rank 
have jurisdiction, then an application 
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should be made in, the 
which has jurisdiction. Accordingly 
‘the application would be more 
properly made in the District Court at 
Gorakhpur. I may instance for example 
the case of criminal revisions where in 
numerous rulings this Court has laid down 
that an application in revision should be 
directed in the first instance to the Sessions 
Judge, although in that case the Sessions 
Judge himself cannot dispose of the matter, 
-but can only forward it to this Court. 
Another example would be in the case of 
further inquiry into a criminal complaint 
which has been dismissed. No dobut 
it would be open to this Court to direct 
such a further inquiry, but there is also no 
doubt that if an application were made to 
this Court and the fact was that no such 
application had been made to the District 
Magistrate or to the Sessions Judge, then 
this Court would direct that the application 
should be madeto one of those Courts. 

(4) The next point is whether the pro- 
ceedings in the present case ought to be 
criminal or civil. Learned Oounsel referred 
to a ruling reported in Zara Bibi v, Abdul 
Razzak (1). In that case, which was heard 
in the year 1910 by a Single Judge, the 
question of taking action under the 
Guardians and Wards Act was not men- 
tioned. The case, however, appears to have 
been different because the allegation was 
on béhalf of the wife that her husband 
had attacked the person in charge of their 
two bcys and had forcibly taken those two 

*boys away. In lhe present case there is no 
such allegation of force as the suggestion 
is that the wife left her home at Gorakhpur 
and the child remained there. Learned 
Counsel suggested that there was an element 
of fraud because the husband had under- 
taken to follow her with the boy. But that 
is a matter for subsequent inquiry. In the 
present case the husband is admittedly 
a religious leader of the Muslim Community 
in Gorakhpur known as the Mian Saheb and 
is so described in the heading of the 
application. lt does not appear desirable 
that religious leaders should be brought 
into the Criminal Courts where the matter 
can be disposed of by the Civil Courts. . 

(5) The next point is that an order by the 
High Court under s. 491, Criminal Pro- 
cedure Code, would not bara party from 
making an application to the District Judge 
under ihe Guardians and Wards Act. The 
proceedings in this Court therefore would 


` (1) 8 Ind, Cas, 618; 12 Bom. L R 891; 11 Or, L J 
87, 
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not be final and it is not desirable that this 
Court should take proceedings which are 
not final unless there is such urgency in 
the matter that a remedy does not exist 
otherwise. Asli pointed out in the present 
case a remedy can be obtained just ag soon 
from the District Judge under the 
Guardians and Wards Act, as from this 
Court. There is no advantage therefore 
from the point of view of urgency in 
applying to this Court. 

(6) The real issue which has to be decided 
is, who is to have charge of this child? 
Whether this question is decided by this 
Court under e. 49], Criminal Procedure 
Code, or decided by this Court on an appeal 
from the order of the District Judge 
appointing a-guardian under the Guardians 
and Wards Act, is the matter to be 
considerd. In the procedure under s. 49] 
Criminal Procedure Code, this Court will 
have to decide merely on affidavits, but on 
an appeal from the District Judge this 
Court will have before it the record of the 
evidence of witnesses on either side who 
have been subjected to cross-examination, 
In such an appeal this Court will have 
very much more material: and better 
material to enable it to form an opinion 
on the matter. Procedure by affidavit 
is only suited for interlocutory matters in 
which only a temporary decision is to be 
given. Where there is to be a decision of a 
permanent nature such as the permanent 
custoly of this child, I. am of opinion that 
procedure by affidavit is eminently 
unsuitable. Coneequently it is much better 
that the procedure should be under the 
Guardians and Wards Act, and that after 
a full inquiry the matter should come to 
this Court. That procedure will be final 
procedure and the disadvantage cf two 
proceedings, one criminal and one civil 
will be avoided. 

(7) I find that the rulings on which 
learned Counsel for applicant relies, reported 
in Zara Bibi v. Abdul Razzak, (1), refers 
not to s. 491, Criminal Procedure Code 
but to certain rules made by the Bombay 
High Court underthat section. On p. 894% 
the mori Judge piate: 

“And while it appears 8. i 
to the discretion of an Goare naa EN 
should not direct the person to be brought before it 
to be dealt with according to law, where the person 
has so been brought before it, r. 7¥4 appears to deprive 
the Oourt of all further discretion and commands 
that in the absence of cause being shown against the 
Tule, which of course is a very different thing from 
allowing the Court to exercise its discretion, even 
where techuically the cause is inadequate, the Oourt 

* Page of 12 Bom, L, Ri Ha, | 
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shall pass an order that the person or persons impro- 
perly detained shall be delivered to the person 
entitled to their custody.” 

On p. 895* the Court observed: 

“Now were we in the same position asthe English 
Courts are under writs of habeas corpus under 
B. 491, I should have had, I think, very great difficulty 
in acceding to the argument cf Mr. Jinnah for the 
opponent, an argument which has all along had my 
complete sympathy. But I have felt throughout a 
very great difficulty arising out of the actual words 
of s. 491 read with r. 794.” 

These questions show that the Court acted 
because it felt itself constrained to act by 
virtue of the r. 794 of the Bombay High 
Court Rules, and that if it had had a discre- 
tion in the matter, the Court would not have 
acted under s. 491, Criminal Procedure Code. 
In the present case there are no rules 
- framed by this Court under s, 491, Criminal 
Procedure Code, cl. (2), and therefore, the 
discretion of this Court under s. 491, Crimi- 
nal Procedure Code, is not fettered. The 
ruling, therefore, is no authority for the 
proposition that the Bombay High Court 
. would have acted under s. 491, Criminal 
Procedure Gode, in the present case. For 
all these reasons I consider that this Court 
ought not to exercise its powers under 
s. 491, Criminal Procedure Code, and I 
leave the applicant to apply for her remedy 
to the District Judge of Gorakhpur. I, 
therefore, refuse to take action on this ap- 
plication. 

Learned Counsel applies for permission to 
file a Letters Patent Appeal under cl. 10, 
Letters Patent, and at the same time he in- 
forms me that he considers that such permis- 
sion is not necessary for nim to file an appeal. 
Allthat I can say inthis matter is that in 
Letters Patent, cl. 10 of this Court, it is laid 
down that a Letters Patent Appeal does 
not lie from an order passed in the exercise 
of : criminal jurisdiction of one Judge. 
Accordingly I consider that I cannot grant 
permission for a Letters Patent Appeal. 

. N. B—For Letters Patent Appeal under 
cl. 19. and for the application under cl. 12, 
Letters Patent, for the guardianship of the 
minor child, see Haidari Begum v, Jawwud 
Ali Shah, 150 Ind. Cas. 740 and Haidari 
Begum v. Jawwad Ali Shah, 150 Ind, Cas. 
149 respectively.—[Hd.]. i 
- N. Application dismisssd. 

* Page of 12 Bom, L. R.—|Ed.] 
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; LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1295 
. of 1933 
May 9, 1934 
RANGI Lat, J. 
Musammat UDA BAI—PL:INTIEF — 
APPELLANT 
VETSUS 
RAM AUTAR SINGH—DeErenpant— 
RESPONDENT 
Civil Procedure Code (Act Y of 1908), O. XXI, 
=” 89~Sale proclamation mentioning amount less 
than decretal amount by mistake—Deposit of such 
sum by judgment-debtor—Whether constitutes com- 
pitance with r. 89 
Where the sale proclamation states the amount of 
the decree wrongly by mistake showing the same 
as less than the original decretal amount, the 
judgment-debtor cannot be allowed to take advantage 
of the mistake. Consequeatly, deposit of an amount 
less than the decretal amount taking advantage of 
the mistake, is no compliance with the provisions 
of O, XXI, r. 89, Givil Procedure Code. Karuna- 
kara Menon v. Krishna Menon (1) and Manaji Kuver- 
ji v, Aranaita (2), relied on. 


Mis F.C, A. from an order of the First 
ek Sub-Judge, Delhi, dated July 28, 
1933. 


Mr. Amin Chand Mehta, for the Appel- 
lant. 

Mr. Kishen Dayal, for the Respondent. 

Judgment.—This is an appeal from an 
order dismissing an application under 
O. XXI, r. 89, Civil Procedure Code, 
mainly on the ground that the full decretal 
amount together with 5 percent. of the 
purchase money was not deposited in 
Court. It is beyond dispute that execution 
was taken ont for Rs. 975-11-0. The judg- 
ment-debtor, however, deposited a sum of 
Rs. 802-6-0 only but admittedly within 
thirty days of the date of the sale. The sole 
question for decision is whether this de- 
posit wasa sufficient compliance with the 
provisions of O. XXI, r. 89, Civil Proce- 
dure Code. The learned Counsel for ap- 
pellant refers to cl. (b) of sub-s. (1) which 
lays down that the sale may beset aside 
if a deposit is made into Court for payment 
to the decree-holder of the amount specified 
in the proclamation of sale as that for the 
recovery of which the sale was ordered, 
jess any amount which may, since the date 
of such proclamation of sale, have been 
In the 
present case the decretal amount was 
wrongly stated in the proclamation of sale 
as Rs. 767-6-0. The point for considera- 
tion is whether the judgment-debtor can 
be allowed to take advantage of that 
mistake. In Karunakara Menonv. Krishna 
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Menon (1), it was observed that the pzo- 
vision in O. XXI, r. 89, Civil Procedure 
Code, is in the uature of an indulgence 
to the judgment-debtcr. Before the sale 
takes place he has every opportunity of 
avoiding it by satisfying the decree. 
Practically the locus pwenitentiae is given 
him after-the conclusion of the sale to 
retain his property if he complies with 
certain conditions. Consequently, the Courts 
are bound to see that the provisions of law 
in this respect are very strictly conformed 
to. In Manaji Kurerji v, Aranaita (2) the 
amount of the decree was not stated at all 
in the proclamation of sale. Still it was 
held that the applicant in that case had 
not complied with the terms of r. 89, in 
that he had not paid into Court the amount 
for the recovery of which the sale was 
ordered. The applicant was a party to the 
suit and must have known what the amount 
to be recovered was. The proclamation of 
sale referred to the decree and the decretal 
amount was well known to the judgment- 
debtor. This is not a case in which the 
judgment-debtor was prejudiced by the act 
of the Court. The decision of the lower 
Court on this point was in my opinion 
correct. 

The lower Court has also held that the 
application under O. XXI, r. 89, Civil 
Procedure Code, was not in accordance 
with law asit was not preceded by a de- 
posit. This finding is incorrect and was 
not supported by Mr. Kishan Dial who 
appears on behalf ofthe respondent. It is 
beyond dispute that the deposit was made 
within thirty days of the sale and this is 
all that is required by law. I dismiss the 
appeal with costs, 


N. Appeal dismissed. 

(1) 27 Ind. Cas, 952; A I R 1916 Mad. 717; 39 M 
429: 2 L W 196; 28 M LJ 262. 

(2) 63 Ind, Cas. 39; A I R 1922 Bom. 193,46 B 
171; 23 Bom. LR 847. 





BOMBAY HIGH COURT 
Second Civil Appeal No. 914 of 1932 
July 27, 1934 
Mourpsy AND MAOKLIN, JJ. 
TATYAGOUDA RANOJI PATIL— 
APPELLANT 
VETSUS 
MOHODIN SULTAN MULLAIN— 
RESPONDENT 
Execution—Decree—Execution Court cannot go 
behind decree—Maiters cannot be raised in execution, 
where they could have been raised in suit. 
When once a decree is made against certain 
property, it is no longer possible in execution for 
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the judgment-debtor to contend that the property 
decreed against cannot be so treated and executed 
against ou several grounds, the first being that 
executing Courts cannot inquireinto the legality of 
such a decree, for if they could, there would beno 
end to litigation, and they would, in fact, be 
acting as Appellate Courts. Further, matters which 
could and should have been agitated in the 
course of the suitcannot be allowed to be raised for 
the firsttime in execution. Sadashiv Lalit v. 
Jayantibai (2), Udwant Singh v Tokhan Singh (3) 
and Tripati Prokas Nandy v. Biseswar Lal (4), 
referred to. 


Mr. A. d. Adarkar, for the Appellants. 

Mr. R. A. Jahagirdar, for the Respon- 
dents. 

Judgment.- This is an appeal under 
s.47, Civil Procedure Code, against an 
order made in appeal by the District Judge 
of Belgaum dismissing an execution applica- 
tion allowed by the Subordinate Judge of 
Obikodi. The decree for Rs. 743-14-0 was 
made against the judgment-debtors in a 
suit to recover Rs. 700 due on a mortgage 
by sale of the mortgaged property, and 
was made on October 9, 1922. The execu- 
ticn proceedings were sent to the Collector 
to effect the sale of Survey No. 179 of 
Bhivashi, after which the judgment-debtors 
putin an application contending that the 
property could not be brought to sale as 
it was mullanki, that is, held on a grant 
for the benefit of the Mulla and in conside- 
ration of his services to the village com- 
munity. The sanad has been produced, 
and one of its conditions is that the proper- 
ty should not be alienated. In the original 
Court it was contended that ss. 10 and 11, 
Watan Act applied, but though the 
grant calls ita watan, it is now conceded 
that it is not a watan under that Act, which 
relates to grants in consideration of services 
to Government: but one for service to the 
community, and this second class of grants 
does not fall within that Act. The conten- 
tion was accordingly overruled by the 
learned Subordinate Judge on the authori- 
ty of Purshottam Talvar v. Mudkangavda 
Shidangavde (1). In appeal against this 
order, this view was not upheld, for the 
learned District Judge considered that the 
terms of the grant which did not inelude 
the right of transfer must prevail. He 
dismissed the execution application hold- 
ing that the land could not be sold. 

In this Court in addition to the terms of 
the grant, the Crown Grants Act has also 
been relied on for the contention that: the 
land cannot be sold under the decree. But 
the argument here has taken. another 
turn, aud Mr. Adarkar’s contention: has 


(1) 7 B 420. 
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been that, even on the finding that the 
land is inalienable, the Tearned District 
Judge’s order is wrong, because both he 
and the Subordinate Judge were acting as 
executing Courts and had not the jurisdic- 
tion to hold that the decree could not be 
executed on such a ground, and were 
bound, so long as the decree stood, to 
carry out its directions, We think that Mr. 
Adarkar is right and that such was the case. 
Mr. Adarkar has relied on Sadashiv Lalit 
v. Jayantibat (2) which lays down that the 
executing Court cannot go behind the 
decree, but must carry out its terms: 
Udwant Singh v. Tokhan Singh (3), a Privy 
Council case which contains the doctrine 
that such an adjudication as occurred in 
this case, really amounts toa rehearing of 
the suit; and a third case Tripati 
Prokas Nandy v. Biseswar Lal (4), wherein 
ii was held that where there is a decree 
against specified property no objection in 
execution can be taken as to its saleability. 
The cases relating to vritti do not seem to 
us really to be relevant—Rajaram v. Ga- 
nesh (5) and Digambar v. Hari (6)— 
but in a case dealing with Bhagdari land 
where a non-recognized share had been 
ordered to be sold, it was held by this 
Court that the estoppel of res judicata 
_ prevails even if its doing so effects what is 
prohibited by statute, Chhaganlal v. Bai 
Harkha (7). Other cases cited were— 
Tuka Lakhu Kadam v. Ganu Vithu Kadam 
(8), Kalipad Sarkar v. Hari Mohan Dalal 
(9) and Zamindar of Ettiyapuram v. Chi- 
dambaram Chetty (10). 

Mr. Adarkar has also urged that the 
matter here is also barred by the doctrine 
of res judicata. The tinal decree was 
made on October 6, 1923: this darkhast 
was filed on March 20, 1929. On March 
21, a notice under O. XXI, r. 22, Civil Pro- 
cedure Code, was ordered to issue, and on 
June 27, 1929, the Court ordered the pro- 
perty to be sold, and the papers to be sent 


(2) 8 B 185. 
KO 28 C 353; 3 Bom, L R 318; 28 I AS7; 8 Sar, 14 


D. 
(4) 138 Ind. Cas. 380; 55 C LJ 114; A IR 1932 
Cal, 517; Ind. Rul. (1932) Oal. 45). 
(5) 23 B 131. 
(6) 100 Ind. Cas. 1008; 29 Bom. L R102; AI R 
1927 Bom. 143, 
i a 9 Ind Cas. 663; 33B 479; 11 Bom. L R 
a. 
(8) 129 Ind. Cas. 145; 32 Bom. LR 1398; AI R 
1931 Bom. 24; Ind. Rul, (1931) Bom. 129; 55 B 
L 


21. 25 
(9) 35 Ind. Was 856; 44 C 627; 4M CLJ 315; 21 O 
W N 1104. 


(LO) 58. Ind. Oas. 871; 43 M 675; (L920) M W N 460; 
28 M L T75; 12 W 217; 39 M LJ 203 (F B). 


ALLAH DITTA V. HAJI 


643 


tothe Collector, and after all that came 
the application, which has occasioned this 
appeal. He has relied on Raja of Ram- 
mad v. Velusami Tevar (11) for the conten- 
tion that sich an order, as the one ordering 
a sale, is as binding on the parties as an 
interlocutory judgment, or a final one, and 
also on Raja of Ramnad v. Velusami Tevar 
(12), Gangadhar v. Jagmohandas Varji- 
vandas (13) and Shamrao Ramchandra 
Jadhao v. Malkarjun Apparao Manthalkar 
(14). This aspect of the learned District 
Judge’s judgment, we need not, however, 
consider now. Ib is clear that the first 
point must prevail, and that when once a 
decree is made against certain property, 
ib is no longer possible in execution for the 
judgment-debtor to contend that the pro- 
perty decreed against cannot be so treated 
and executed against cn several grounds, 
the first being that executing Courts can- 
not inquire into the legality of such a de- 
cree, for if they could, there would be no 
end to litigation, and they would, in fact, 
be acting as Appellate Courts. It is also 
clear that matters which could and should 
have been agitated in the course of the 
suit cannot be allowed to be raised for the 
first time in execution. We reverse the 
appellate Court’s order and restore that 
of the Subordinate Judge. Appellants to 
get their costs of this appeal and of the 
first appeal from respondents who will pay 
their own. 
D. Appeal allawed. 
(11) 1LIA 37; 6 A 269; AW 


N 1886, 236; 4 Sar 
89, 8 Ind, Jur. 21: (P 0) 

(12) 53 Ind. Oas. 889; 48 [ A 45; 23 Bom, LR 701; 
194 L J 168; 40 M LJ 197; 13 L W 290; (1921) M 
W N51; 330 LJ 218; 2350 W N 581; 23 Bom, L R 
7Ji; 23M L T 3t5 (P 0). 

(13) 133 Ind, Cas, 858; 33 Bom. LR 781; A IR 
1931 Bom. 446; Ind. Rul, (1931) Bom 442. 

(14) 133 Ind. Oas. 750; 33 Bom. L R 797; Ind. Rul, 
(1931) Bom. 398; A I R 1931 Bom. 451, 





LAHORE HIGH COURT 
Second Civil Appeal No. 1573 of 1933 
May 19, 1934 
ABDUL RASHID, J. 
ALLAH DITTA—P.uatstTirr— 
APPELLANT 
Versus 
HAJI AND aNOTHER—DETENDANTS 
— RESPONDENTS 
Pre-emption—Transfer ofland worth Rs. 300 for 
land worth Rs. 18, cash of Rs, 142 and re-payment 
of debt of Rs. 110—Transaction, whether a sale— 


Collateral of vendor, if can pre-empt. 

Where a vendor transfers his land for Rs. 300 
and in return gets from the vendes a land worth 
Rs, 18, cash of Rs, 142and re-payment of debt of 
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Rs. 140, the transacliongis a sale of ibeland for 
Rs. 142 and not an exchange and a collateral of the 
vendor isentitled to pre-emption Khirulla v. Mir 
Hamza 11); and Gul Mahomed v. Tota Ramt), ex- 


plained. Budhu Ram v, Uttamchand (3), distinguish- 
ed. 


S. ©. A. froma decision of the District 
sudge, Jhelum, dated July 8, 1933. 

Mr. Malak Muhammad Amin, for the 
Appellant. 

Mr. Jalaluddin, for the Respondents. 

Judgment.—The facts bearing on the 
question of law involved in this appeal 
may be shortly stated. On February 24, 
1932, Ghulam Hussain, defendant No, i, 
executed a deed of conveyance whereby 
he transferred a plot of land measuring 10 
marlasto Haji, defendant No. 2. The deed 
desciibes the transaction as an exchange. 
It was mentioned therein that defend- 
ant No. i had transferred the land in 
dispute to defendant No. 2 in exchange for 
a plot of land measuring 13 1/3 marlas, 
Rs. 140 due on account of a bond, and 
Rs. 142 cash received before the Sub- 
Registrar. The plaintiff instituted the 
present suit on February 21, 1933, on the 
allegation that the transaction was in fact 
a sale and not an exchange and that as 
he was a Collateral of the vendor, he was 
entitled to a decree for possession by pre- 
emption. He further alleged that the land 
had in fact been sold for Rs. 100 and 
that the market value was the same. 
Defendant No. 1 did not appear and 
defendant No. 2 pleaded, inter alia, that the 
transaction was an exchange and nota 
sale, and therefore, was not subject toa 
right of pre-emption. The trial Court 
held that the transaction in question was 
a sale and not an exchange, that Rs. 142 
had actually been paid by the vendee to 
the vendor, and that this sum must be held 
to be the market value of the land. On 
these findings a decree in favour of the 
plaintiff for possession on payment of 
Rs. 142 was passed against defendant No. 2. 
The vendee preferred an appeal to the 
learned District Judge who came to the 
conclusion that the transaction must be 
regarded as an exchange and not asale. 
He, therefore, accepted the appeal and 
dismissed the suit of the plaintiff. 

The plaintiff has preferred a second 
appeal to this Oourt and the sole ques- 
tion for determination is whether ihe 
transfer made by means of the con- 
veyance dated February 24, 1932, can be 
regarded as a sale or whether it must 
be held to be an exchange. Now, it is 
. clear that the deed of conveyance mentions 
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that the land transferred to Haji res- 
pondent was worth Rs. 300 and that 
this sum was paid to the vendor by 
transferring lo him 13 1-3 marlas of land 
worth Rs. 18 by payment of Rs. 142 in 
cash and by the repayment of a debt of 
Rs. 140. The value of the land given in 
exchange was according to this deed of 
conveyance about 1-18th of the entire consi- 
deration. The trial Court has held that there 
is no evidence to show that the 131 3 marlas 
of land alleged 10 have been given to 
the vendorhas actually been made over to 
him. It hag further been found that there 
is no proof that Rs. 140 were actually 
due on account of the bond. 

These findings of the trial Court have 
not been upset by the lower Appellate 
Court. On these considerations alone the 
transaction in dispute could be regarded 
asa sale fora sum of Rs. 142. The 
learned District Judge has relied on two 
rulings reported in Khirulla v. Mir Hamza 
(1) and Gul Muhammad v. Tota Ram (2). 
These rulings, however, do not seem to be 
of much assistance to the respondent. In 
Khirulla v. Mir Hamza (1) the suit of the 
pre-emptor was dismissed because it was 
held that in the absence of a proved 
special custom to the contrary, the law as 
contained in s. 9 of the Punjab Laws 
Act did not contemplate that pre-emption 
should arise on an exchange of land 
taking place, and thatthe plaintiff hav- 
ing failed to prove any such custom he 
was not entitled to succeed in his suit. 
The judgment does not show what pro- 
portion of the consideration for the 
transfer was paid in cash. In 
Gul Muhammad v. Tota Ram (2), 
the consideration for the trans- 
action was stated in the deed to have 
been Rs. 3,900 in cash and certain plots 
of land valued at Re. 1,100. One-fourth 
of the consideration, therefore, consisted 
of landed property. It was observed in 
this ruling that this latter part of the con- 
sideration was not of such trifling character 
as to be ignored; on the contrary, it formed 
a considerable and by no means negligi- 
ble portion of the consideration. It was 
further held that every case must be 
decided upon its own facts and that no 
hard and fast rule could be laid down 
whether a certain transaction was to be 
regarded as a sale or an exchange. Reliance 
was also placed by the learned Counsel 

(II PR 1885 


(2) 31 Ind. Cas. 223; AI R 1915 Lah. 218; S2P R 
1915; 172 P W R 1915, < 
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forthe respondent on Budhu Ram v. 
Uttamchand (3). That ruling merely lays 
down that the criterion for deciding the 
question whether a certain morigage is 
a sale is the real intention of the parties 
when entering into the transaction, and 
-it is to be determined on all the avail- 
able material including the terms of the 
document itself. In my 
clear from the terms of the deed as well 
as all other circumstances proved in the 
case that the land in dispute was sold 
for Rs. 142 and that the transaction was 
described as an exchange in order to defeat 
the rights of pre-emption. No land 
appears to have been given in exchange, 
nor has it been proved that any sum on 
account of a bond wasreally due to the 
vendee. Moreover, the land given in 
exchange is worth only Rs. 18 and it must 
be held that itformed merely a negligible 
portion of the consideration. 

For the reasons given above, I accept 
the appeal, set aside the decree of the 
learned District Judge and restore that 
of the trial Court. In view of the pe- 
culiar circumstances of the case I leave 
the partiesto bear their own costs through- 
out. 

Appeal dismissed. 


D. 
(3) 109 Ind, Oas. 26; A I R 1923 Lah. 726. 





CALCUTTA HIGH COURT 
Civil Appeals Nos. 4 and 5 of 1934 
March 5, 1934 
COSTELLO AND PANOKRIDGE, JJ. 
DURGAPRASAD l)geenvanr— 
APPELLANT 
versus 


KANTICHANDRA MUKERJI— 
PLAINTIFF - RESPONDENT 
Civil Procedure Code {Act V of 1908),8 10—Ap- 
plication in subsequent suit for declaration that 
attachment in previous suit was illegal and for 
injunction to stay the suit~Identity of suits, if 
changed—Both suits “parallelt” — Tests — Second suit to 
be stopped—Order refusing stay~ If judgment and 
appealable ~ Letters Patent (Cul.), cl. :5 — Court's 
power to stay suit at any stage. 
An application was filed in a subsequent suit for 
a declaration that an attachment made in the prior 
suit was illegal and for injunction to stay the 


suit : 

Held, that the asking for a declaration and for an 
injunction could not be said to be claiming reliefs 
of such a characteras to spoil what would other- 
wise be the identity of the two suits, [p 650, col. 1.7 

Asa matter of common sense and convenience, 
generally speaking, if it is satisfactorily demonstrated 
that the second suitis “parallel” to the first suit, 
then the best course for everybody concerned would 
beto puta stay upon or to arrest altogether the 
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second suit at the earliest possible moment. In 
endeavouring to arrive at a correct decision, as to 
whether a subsequent suitis “parallel” to a pre- 
vious suit, one must have regard to the position of 
affairs at the time when eachof the suits was, 
respectively, instituted and further to what would be 
the position of affairs when both the suits have been 
tried and finally determined, Itis to be noted that 
the provisions ina s. 10, Oivil Procedure Code 
have been put ia front of those contained in a, 11. The 
real criterion toapply is this. Supposing the first 
suit was determined, would the position then be that 
when the second suit was instituted the matters rais- 
ed in the sacond suit were res judicata by reason of 
the decision of the prior suit. ip. 651, cols, 1 & 2.) 

An order refusingto stay asuit to which, the 
provisions of s, 10 apply, isa judgment within cl. 15 


of the Letters Patent and is appealable. Jivanlal 
Narstv. Pirojshaw Vakharia & Co. (5), relied 
on. [p.652, col. 2] 


In a proper case the Court has power to stay a 
suit, generally at any stage at which it seems ex- 
pedient to do so. [p, 653, cols. 1 & 2.) 


noe A. from the Original Suit No. 2151 of 
1931. 

Messrs. P. R. Das and H.C. Majumdar 
for the Appellant, 

Mr. S. R. Das, for the Respondent. 

Costello, J.— [hese two appeals arise out 
ofa judgment delivered by Buckland, J. 
on December 19, 1933. As a result of that 
judgment, two orders were made.’ The 
suit in which these orders were made was 
Suit No. 2151 of 1933, and it was a suit 
hrought by Kantichandra Mukerji, the 
Official Receiver, asthe Receiver appointed 
in Suit No. 1895 of 1933. The defendants 
were six persons, namely, Durgaprasad, 
Gangadhar and Satnarayan—all three 
residing at Kucha Chelan at Delhi, and 
described as traders and landholders, and 
Satnarayan Dalmia, Deokinandan Dalmia 
and Sedmull Dalmia—all residing at and 
carrying on business at No. 133, Cotton 


- Street, in Calcutta, and they were des- 


eribed as landholders. 


In order to appreciate how this suit came 
into existence, it is necessary to say some- 
thing about the relationship of these six 
persons and the history of the litigation 
which had taken place between them. 
The first three defendants carried on 
business in Delhi, as a firm, described 
as Parasram Harnandroy, and the other 
three defendants carried on business in 
Calcutta, as a firm under the name and 
style of Hargobindroy Mathuradas and 
all these six persons carried on business 
in partnership, under the name and style 
of Harnandroy Badridas. In the month 
of March 19.3, a suit was instituted, in the 
Court of the Subordinate Judge of Delhi, 
being Suit No. 52 of 1933, in which the 
plaintiff was Durgaprasad and that suit 
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was for dissolution of the partnership 
carried on in the name of Harnandroy 
Badridas. As a counterblast to that, a 
suit was instituted in this Court, being 
Suit No. 747 of 1933, on April 4, 1938, by 
the partners of the Calcutta firm, .who have 
been described in the proceedings -as the 
Dalmias. This suit was brought by 
Satnarayan, one of the Dalmias, against 
the partners in the Calcutta firm and by 
the partners in the Delhi firm for dis- 
solution of the larger partnership. We 
are not really concerned with those two 
suits, becausein June 1933, there was a 
compromise arrived at, whereby that 
litigation was terminated. Both the suits 
were compromised by the agreement, made 
on June 1, 1933, and there was some 
subsequent arrangement on June 5, 1933. 
The compromise was recorded in the Delhi 
suit, that is tosay, in Suit No. 52 of 1933, 
and as a part of the settlement, the 
Calcutta suit was withdrawn. It is of 
some importance to see what were the 
terms of that compromise. So far as they 
are! materia), they appear in sub-paragraphs 
of para. 4 of the petition, which was put 
forward before the Court at Delhi, upon 
which the compromise was recorded and 
sub-paras. (a) and (b) are in these terms: 
“(a) That R. B. L. Sedmull will produceall the 
account books, papers and records of the period of 
partnership for the purposes of said accounting 
which may afterwards be delivered to such person 
as may be directed to receive by Seth Satnarayan 


of the first party. His decision will be binding on 
all the parties,” 
and 

“t6) That accounts of the partnership shall be taken 
oa F B. L. Sedmull will render all the accounts 
ete., ete 


Those two matters were consequential 
upon the main term of the compromise, 
which was that the partnership business 
hitherto carried on at No. 69, Cotton Street 
under the management of the second party, 
should stand dissolved, as from March 24, 
1933, and the parties agreed to divide the 
assets and the liabilities of the partnership 
on the terms set out in the same sub- 
paragraph. On June 29, 1933, another suit 
was started, in Calcutta, in which Sat- 
narayan wasthe plaintiff and the defendants 
were Sedmull and Deokinandan. That suit 
was, in a sense, of a domestic character, 
because it was merely for dissolution of 
the partnerships existing between those 
persons. The importance of it is that in 
that suit there was an application for the 
appointment of a Receiver and an order 
was made, by consent, in which a Receiver 
was appointed of the joint properties of 
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the parties, and what those properties 
consisted of was set forth in the document 
called Sch. “B,". It is argued before us, 
in this appeal, that those properties did 
not include the interest which these per- 
sons had inthe larger firm which in the 
proceedings before Buckland, J., was 
described as firm C. On September ll, 
the Official Receiver of this Court, was 
appointed Receiver in that suit, and it 
is by reason of that fact that the present 
proceedings have arisen. Previously,. on 
July 14, 1933, three attorneys of this Court 


had been appointed Receivers and they 


purported to have taken possession of the 
properties of the partnership, including 
such interests asthe partners had in the 
firm C. In that state of affairs, a suit 
was started in the Court of the Subordinate 
Judge at Delhi, which is Suit No. 72 of 
1933. That suit was brought by Durga- 
prasad against the other five persons, who 
had been his partners in the larger firm, 
and the reliefs claimed by him were as. 
follows : | 

“(a) That it be declared that partnership between 
the plaintiff and defendants Nos.4 and 5 with de- 
fendants Nos. 1 to 3 known as Harnandroy Badridas, 
6°, Cotton Street, has been validly dissolved ; 

(b) It be declared that the parties are bound by 
the arrangement, dated June }, 1933, and June 3, 
19:3 mi ; t 


(That arrangement, of course, was the 
compromise, to which Ihave already re- 
ferred, by which the two suits, No. 52 
of 1933, ard No. 747 of 1933, were 
settled). 

"(e) That accounts of the partnership business, assets 
and profit be taken ; . 

(d) Receiver of the partnership affairs, business, 
assets and properties be appointed ; l 

e) Such amounts, shares and properties, secu- 
Tities, as may be found due 10 the plaintiff, de- 
fendants Nos 4 and § be awarded to them against 
defendanta Nos. | to 3 or such of them as may be 
found liable ;” 
and then there was a general prayer for 
costs and for such further or other. re- 
liefs as the Court might think fit to 
award. That suit was instituted on Au- 
gust 10, 19383. It should be observed that 
it comes in between the date when the 
three attornevs were appointed Receivers, 
in what has heen called the domestic 
suii—suit No. 1395 of 1933—and the date 
when the Official Receiver- was appointed 
Receiver in that suit. It is clear to my 
mind, that broadly speaking, in this new 
Delhi suit No. 72 of 1933, the plaintiff was 
seeking three things: (1) enforcement of 
the -ffect of the compromise, 
(2) dissolution of the larger partnership 
known as Harnandroy Badridas, and (3) the 


1935 


taking of accounts which would necessarily 
be consequential upon the dissolution of the 
partnership; and, on the face of it one 
would have thought that as all the six 
partners were on the recordin that suit and 
parties to the suit which was of a partner- 
ship character, the determination of that 
suit would once and for all settle the 
differences that obviously existed between 
these different groups of partners and pos- 
sibly between them individually. But it so 
happened that the Subordinate Judge of 
Delhi made certain interim orders which 
however were only of the kind one would 
have expected to be made in a suit of 
that nature. 

Following on the orders, however, there 
was some correspondence between the Sub- 
ordinate Judge of Delhi and the Official 
Receiver of this Court. It is not necessary, 
I think, that I should refer to it in any 
great detail but, in effect, it was to give 
intimation thatthe Delhi Oonrt had attach- 
ed some of the properties of the defendants 
in the Delhi suit; which were in the hands 
of the Official Receiver of this Court, in 
his capacity as Receiver, appointed in suit 
No. 1395 of 1933. The first letter was 
dated October 24, 1933, and in reply to 
that the Official Receiver of this Court on 
3rd/4th November, 1933, acknowledged re- 
ceipt of a copy of the order of attachment 
before judgment, issued by the Additional 
Subordinate Judge of Delhi. The next 
event of any importance was that, on Nov- 
ember 3, 1933, the Delhi Court appointed 
a gentleman named Lala Hernchand as 
interim Receiver in tbe Delhi suit—suit 
No. 72 of 19.3, and Mr. Hemeh ind, having 
been appointed, proceeded to make a de- 
mand on the Official Receiver of this Court, 
requiring in effect, that all assets and the 
books of account, which were in the hands 
of the Official Receiver, should be made 
ever to this interim Receiver, who hid been 
appointed in the Delhi suit. I have no 
doubt, that it wonld be right to say, that 
the communications from the Additional 
Subordinate Judge of Delhi to the Official 
Receiver of this Oourt were not couched 
in the most tactful language. It is perhaps 
not altogether surprising therefore that the 
Official Receiver seemed to consider that 
his dignity was affected, and that he was 
being interfered with, if not harrassed, in 
his capacity as Receiver in suit N>. 1395 
of. 1933. According to the statement made 
by learned Counsel before us, the Offial 
Receiver took Counsel's osinion and indeed 
he says so in his own petition before this 
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Oonrt, and, as a result, he launched the 
suit out of which this matter arises, that 
Ra already mentioned, suit No. 2151 of 
1933. 

It is to he observed that the Official 
Receiver made himself plaintiff in that 
suit and all the members of the two smaller 
partnerships and of the larger partnership 
defendants in the suit, This suit was filed 
on November 13, 1933. On thesame day, the 
Official Receiver had obtained leave from 
this Couri, to file that suit. It was, of 
course, necessary before filing the suit, in 
his capacity as Receiver, that he should get 
the leave of the Court, which had appointed 
him Receiver. Further, on the same date — 
November 13—the Official Receiver, as 
plaintiff in the suit obtained an interim 
injunction, as the result of a petition, 
presented by him, for the purpose. In that 
petition, he asked for an injunction against 
the first three defendants, and their ser- 
vants and agents, restraining them from 
proceeding further with suit No. 72 of 1933, 
that is to say, the Delhi suit, or from en- 
forcing the orders dated November 3, 1933, 
in any manner whatsoever. The main order 
of November 3, was the one which I have 
already mentioned, namely the order ap- 
pointing Lala Hemchand interim Receiver 
in suit No. 72. The petition also prayed 
for the appointment of a Receiver of the 
books of account of the firm of Harnandroy 
Badridas, and such further or other orders 
as might be necessary. On November 13, 
an interim order was, in fact, made granting 
the interim injunction and appointing the 
plaintiff himself asinterim Receiver and a 
Rule was issued, returnable on November 
27, calling upon some of the defendants, 
that is to sav, the first three defendants, 
to show cause why the ordershould not be 
made as prayed for. Before I deal with 
the subsequent history of that order it is 
necessary, 1 think, that I should refer to 
the plaint in the suit. The concise statement 


is in these terms: 

“Thia is a suit for accounts of the dissolved 
partnership firm carried on under the name of 
Harnaudroy Badridas; for winding up of the said 
business; for a declaration that the attachment 
made under the orders ofthe Delhi Court is illegal 
and is not biading oa the plaintiff; for an injunction 
restraining the defendant Durgaprasad from pro- 
ceeding with the said suit No. 72 of 1933, or from 
enforcing the said orders, dated November 3, 1933, 
in any minoer whatsoever; for appointment of Re- 
ceiver: and for other necessary directions and 
inquiries.” 

Ia ths plaint tho reliefs claimed were 


tabulated thus: 
“ 9) That ascounts ba taken and the said part- 
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nership, that is to say, the partnership of Har- 
nandroy Badridas be wound up by and under the 
directions of this Court; 19) A declaration that the 
attachment made under the said orders is illegal 
and is not binding on the plaintiff; (4) An in- 
junction restraining the defendant Durgaprasad from 
proceeding with the said suit No. 72 of 1933, or 
from enforcing the said orders, dated November 3, 
1933, in any manner whatsoever: (5) That Receiver 
be appointed; (6) That all directions be given, 
inquiries ordered, and accounts. taken as may be 
necessary, etc., etc.” 

It is obvious that the Official Receiver 
was really functioning as the plaintiff in 
this suit, in the place of defendants Nos. 4, 5 
and 6, that is to say, the Dalmias, 
they having been restrained by an 
order of the Delhi Court, from taking 
any action in this Court, or in any 
other Court, in their own names. It 
seems a little difficult to understand what 
precisely the status of the Official Re- 
ceiver in this matter was. No doubt, in 
his sapacity as the Receiver appointed in 
suit No. 1395 of 1933, it was his business 
to take the accounts and settle the part- 
nership matter, as between the Dalmias. 
I dare say it is arguable that, in his 
capacity as Receiver in that suit No, 1399 
of 1933, he might, in one sense, take pos- 
session of or, at any rate, have some sort 
of interest in the Dalmias’ share in the 
partnership in Harnandroy  Badridas. 
Speaking for myself, however, I cannot 
understand how it was possible for him, 
standing outside that partnership, as it 
were, to bring a suit in the nature of a 
partnership action and make all tbe six 
persons forming that partnership defendants. 
One can only suppose that one of two 
things happened: either as his petition of 
November 13, seems to indicate, he did 
so, in order -to vindicate his own dignity 
and position, as an officer of this Court, 
and in order to counteract the interim 
order made by the Subordinate Judge; 
or else, he was acting in his supposed 
interest of the three Dalmias, they not 
being able to take any action themselves. 
We are, however, fortunately, as I think, 
not concerned with that aspect of the 
matter because a learned Judge of this 
Court did think fit to give Kautichandra 
Mukerji leave to institute the proceedings: 
but in dealing with this matter, one must, 
I think, go a little below the surface and 
examine the real nature and intent 
of this suit No. 2151 of 1933. I 
have stated that, on November 13, a Rule 
was issued. [b was returnable on November 
27, and the plaintiff had obtained the in- 
junction he wanted, as 4 
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measure, restraining Durgaprasad, Gang” 
dhar and Satnarayan, that is to say, the 
Delhi partners from proceeding with suit 
No. 72. Before the Rule was, in fact, 
further discussed, that is to say, on Novem- 
ber 29, a notice was given on behalf of 
Durgaprasad, who seems to be the leading 
spirit, on behalf of the Delhi firm, which 
notice was returnable on December 4. By 
that notice, the plaintiff and the other five 
defendants were given notice that an ap- 
plication would be made for an order that 
all proceedings in the suit should be stayed 
until the disposal of suit No. 72 of 1933, 
in the Court of the Subordinate Judge at 
Delhi, in which Durgaprasad was the 
plaintiff and Satnarayan and others were 
the defendants. So that on November 29, the 
position was this: The Official Receiver, 
as plaintiff in suit No. 2151 of 1933, had 
obtained an interim injunction which might 
have had the effect of holding up, if not 
putting an end to, the proceedings in suit 
Nc. 72 of 1933. That injunction was 
granted against the plaintiff, preventing: 
him from proceeding withthe suit, and it is 
for that reason that the plaintiff in that 
suit was asking that the Official. Recel- 
vers suit in this Court should be stayed 
pending the disposal of Delhi suit. Both 
these matters came on for determination 
on December 4, and, eventually, judg- 
ment was given, as I said, atthe outset, 
on December 19, by Buckland, J. The 
effect of that judgment was that the 
application, on the part of the plaintiff, for 
an injunction was granted and the ap- 
plication, on the part of Durgap.asad, for 
stay of Suit No, 2151 was refused. 

If the matier rests there the position will 
be that the plaintiff in the Delhi suit, i. e., 
Durgaprasad will be in the position of 
being restrained from going on with that 
suit, until after the suit in this Court has 
been decided. It therefore comes to this. 
Is that a situation which we ought to con- 
firm ? Twoorders have been made, as the 
outcome of the judgment, and therefore, 
there are two appeals—in effect, in the 
nature of cross appeals—and they have been 
argued before us on that kind of © basis. 
It appears that either one of the orders 
must be dependent upon the other; as for 
example if this suit were stayed, then it 
would seam not to be right that an injunc- 
tion should be granted preventing any 
further progress with the Delhi suit. That 
would merely create a perpetual deadlock. 

Mr, P. R. Das, who appeared before us on 
behalf of the principal defendant in this 
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suit, argued that the matter ought to be 
dealt with upon the basis of three points, 
which may be labelled comity of Courts, 
convenience: of the parties, and the common 
sense of the situation. I have no doubt 
that a great deal can be said in support of 
each of those aspects of the matter. But Mr. 
Das really rested his case on the provisions 
of 8. 10, Civil Procedure Code. That section 
reads as follows: 

“No Oourt shall proceed with the trial of any 
suit in which the matter in issue is also directly 
and substantially in issue in a previously instituted 
suit between the same parties, or between parties 
under whom they or any of them claim litigating 
under the same title where such suit is pending in 
the same or any other Court in British India having 
jurisdiction to grant the relief claimed, or in any 
Court beyond the limits of British India established 
or continued by the Governor-General in Council 
and having like jurisdiction, or before His Majesty in 
Council.” 

It has been argued before us that the 
matter in issue in the suit out of which the 
present proceedings arise, that is to say, in 
Suit No. 2151 of 1933, is directly and 
substantially in issue in a previously 
instituted suit, that is to say, Suit No. 72 
of 1833, in the Court of the Subordinate 
Judge at Delhi, and that these two suits 
are between the same parties. It is by 
reason of this last element in the situation 
that I thought it apt to say that, in my 
opinion one ought to dive a little below 
the surface and ascertain what this. Suit 
No. 2151, of 1933 really is. I cannot have 
any doubt that although the Official Re- 
ceiver is ostensibly the plaintiff, we ought 
to deal with the matter upon the footing 
that the real plaintiffs are the Dalmias. 
The present suit is concerned with the 
business of and the partnership disputes 
and differences between the six partners 
and undoubtedly the Delhi Suit No. 72 of 
1933 is between those same six partners. 
Thereforé we may take it -that, to all in- 
tents and purposes, the parties are the 
same, and indeed it has not been seriously 
argued, or argued at all, nor even sug- 
gested, that that is not the position as 
regards the parties. What has been argued, 
as against ths applicability of s. 10, is 
that the matters in issue are not the same. 
Mr. P. R. Das for the principal defendant 
—If I may so Uescribe Mr. Durgaprasad 
— relies upon the section, because he says 
it jis Clear that the matters inissue are iden- 
tical, and the Calcutta suit is nothing more 
or less than a unwarranted counterblast to 
the Delhi suit; or to putit in another way: 
this is, in effect, nothing but a cross-suit 
in the sense that in the Delhi suit the 
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plaintiff is asking for certain reliefs and in 
the Calcutta suit the same reliefs are 
sought for, though perhaps under a slightly 
different phraseology. I have set out the 
reliefs claimed in these two suits respec- 
tively, for the purpose of making a com- 
parison, in connection with the question 
whether s. 10 can rightly be said to apply, 
or not. If it does, then it would seem that 
the Calcutta suit should not be allowed 
to go on, and in that case, the injunction 
asked for by the plaintiff should not have 
been granted, but on the contrary the 
application of Durgaprasad should have 


- been granted. 


Buckland, J., in his judgment, seems to 
have taken the view that it might well 
be that the matter in issue in the Cal- 
cutta suit was substantially the same as 
that in the Delhi suit but that the ap- 
plication of Durgaprasad was premature. 
The learned Judge says in this connection: 

“A further point made by learned Oounsel on 
behalf of Deokinandan is that, in this Court at 
least, no written statements have been filed, and 
that in the Delhi Court one or, it may be two 
written statements have been filed, and that until the 
pleadings are closed in the suit, in each Court, it 
is not possible to say that any matter in issue 18 
also directly and substantially in issue In a pre- 
viously instituted suit, in other Court, or even 
what is in issue. ‘his contention also, in my 
judgment, is well-founded and for these reasons 
the application made on behalf of the defendants 
must fail”. | 

The learned Judge had previously said 
this: l 

“Section 10 is not, as J read it, intended to 
permit of an application being made, at an early 
stage, to stay all proceedings in another Court as itis 
now sought to have done.” 

In that view of the matter, the learned 
Judge dismissed the application of Durga- 
prasad and in consequence, and no doubt, 
inevitably, he then made absolute the Rule 
which had been obtained by the plaintiff. 
Tt does therefore seem from the passages 
which I have cited from the judgment, that 
the learned Judge, to put the matter no 
higher, was by no means certain that 
these two suits would not, ab any rate, 
ultimately, be found to be, for all practi- 
cal purposes, identical as regards the 
matters in issue between the parties. Put- 
ting into juxtaposition the reliefs claimed, 
it seems to me that the matters in issue, 
can be concisely stated thus: In each of 
the suits what was being sought was an 
enforcement of the effect of the compromise 
arrived at on June 3, 1933, witha view to 
terminating the partnership known as 
Harnandroy Badridas, and the taking of 
accounts and the squaring. up of affairs as 
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between all the former partners—the six 
petsons who had composed that firm. Upon 
that view of the matter, prima fazie, at 


any ratë, it does appear that there is. 


siifficient resemblance between these two 
guits to attract the operation of s. 10. 

Mr. Chatterjee, who appeared on behalf 
of the plaintifi—the Official Receiver— 
argued however and argued with consider- 
able cogency, that amongst the reliefs 
elaimed in this suit there were certain 
matters which could not and would not 
be decided in the Delhi suit. They were 
those contained in prayers (3) and (4) of 
the plaint in the present suit, viz., 

“A declaration that the attachment made under 
the said orders is illegaland isno: binding on the 
plaintiff ” . 
and 

“an injunction restraining the defendant Durga- 
prasad from proceeding with the said suit No. 72 
of 1933, or from enforcing the said orders dated 
November 3, 1933, in any manner whatsoever." 


It is to be observed that, as regards the 
attachment the legality of which was 
impugned in the plaint in this suit, that 
was made merely by an interim order and 
was in the nature of an interlocutory 
proceeding in the Delhi suit. In any 
event, it was only in a sense ancillary 
to that suit, a mere incident, though 
perhaps an important one, but an incident 
in the progress of that suit from its 
initiation to its tinal determination. As 
regards the injunction which is asked for 
in this suit, itis cbvious that in any case, 
where there is a subsequent suit which is 
said to cover the grounds already traversed 
by a previous suit, it is easy enough to 
put in such a prayer, and thus endeavour 
to provide a method of esce:ping from the 
operation of s. 10. It might be no more 


than a subtle device to include 
an application for injunction as one 
of the reliefs claimed, in order to 


put a blemish upon an otherwise immacu- 
late resemblance. In my opinion, the 
asking for a declaration and for an 
injunction cannot be said to be claiming 
reliefs of such a character as to spoil 
what would otherwise be the identity of 
the two suits. Looking at tbe mitter 
therefore from a common sense and on a 
reasonably broad basis, upon a careful 
consideration of the reliefs claimed in these 
two suits, respectively, one is bound in 
my judgment to come to the conclusion 
that Suit No. 2151 is a suit in which the 
matters in issue are also directly and 
gubstantially in issue in a previously in- 
gtituted suit, namely, Suit 72 of 1933, 
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in the Court of the Subordinate Judge of 
Delhi. 

I ought perhaps to make one or two 
further observations with regard to the 
contention put forward by Mr. Chatterjee 
to the effect that the reliefs claimed in 
cls. (3) and (4) of the praver distinguish 
this present Suit No. 2151, i. e, the 
Calcutta suit, from the Delhi suit. Mr. 
Chatterjee relied on certain authorities in 
support of his contentions, the first of 
which wis the casa of Bepin . Behari 
Majumdar v. Jogendra Chandra Ghosh 
(1). That case is useful in that it emphasises 


“the proposition that the abject of s. 10 is 


to prevent Courts of concurrent jurisdic- 
tion from simultaneously trying two 
parallel suits, in respect of the same 
matter in issue; but it is really of no 
avail in support of Mr. Chatterjee’s argu- 
ment, because there the second suit was 
concerned with a claim for rent for a period 
subsequent to that included in the previous- 
ly instituted suit for rent. So I should have 
thought that it would have been very 
difficult for any one even to argue that the 
matter in issue in the second suit was sub- 
stantially the same as that in the first suit; 
for itis clear that the decision in the first 
suit wonld not necessarily conclude the 
matter in issue in the second suit. 

Another case on which Mr. Chatterjee 
relied, was the case of Jamini Nath Mallik 
v. Midnapur Zamindary Co. (2). There 
two suits involving claims for certain 
cesses against the petitioners were decided 
against them and were pending in\appeal, 
when another siit was brought against the 
petitioners. They therenpon applied for 
stay of the suit, under s.10, Civil. Proce- 
dure Code inasmuch asit concerned cesses 
alleged to be due for a subsequent period. 
The present Chief Justice held that though 
for this purpose, that is to say, for the 
purpose of s. 10, suits include appeals, s. 10 
did not apply to the case before him, 
because it wasasuit fora different debt 
altogether, and fora debt which was not in 
existence when the last of the previous suits 
was brought. Mr. Ohatterjee relied upon a 
passage in the judgment which appears 
at page 774* and runs as follows: 

“But it must be observed thata judgement for the 
recovery of subsequentcesses does not differ merely 


as being fora different form of relief, It is the same 
kind of relieffor an entirely separate subject-matter. 


i 36 Ind. Oas. 641; AT R 1917 Oal. 248; 24 OL ST 
514. 

(2) 75 Ind, Oas. 231; AT R 1923 Cal, 718; 270 W 
N 772. 
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namely, a debt which was not in existence at all at 
the time of the previous suit,” 

Mr. Chatterjee sought.to found, on that 
passage, his argument to the effect that the 
claim comprised in the prayer for declara- 
tion and the prayer for injunction was not 
in existence at the time when the Delhi suit 
was instituted. I have already dealt, in 
efiect, with that aspect ofthe matter. I 
have pointed out that that kind of claims 
could always, and quite reasonably, if not 
necessarily, be added to the reliefs claimed 
in a subsequent suit where, otherwise, the 
matters in issue would have been identical 
with.those in the prior suit. 

Finally Mr, Chatterjee referred us to the 
case of Balkishan v. Kishan Lal (8). That 
again, in my opinion, does not afford much 
support to Mr. Chatterjee’s argument. On 
the contrary, it is mainly noteworthy for 
the fact that Mahmood, J., pointed out at 
page 155* that: 


“The policy of the law is to confine the plaintiff to 
one litigation, thus obviating the possibility of 
contradictory verdicts by two or more Courts in respect 
of the same relief." 


In my opinion, in endeavouring to arrive 
at a correct decision, as to whether a 
subsequent suit is “parallel,” to use the 
words of the authorities, toa previous suit, 
one must have regard to the position of 
affairs at the time when each of the suits 
was, respectively, instituted and further to 
what. would be the position of affairs 
when boththe suits have been tried and 
finally determined. It isto be noted that 
the provisions in s. 10 have been put in front 
of those contained in s8. Il. The real 
criterion to apply is this. Supposing the 
first suit was determined; would the posi- 
tion then be that whenthe second suit was 
instituted the matters raised in the second 
suit were res judicata by reason of the 
decision of the prior suit? In that way, 
the provisions of s. 10, logically and natural- 
ly, precede 8.11]. Applying.that test, it 
seems to me that if the Delhi suit were 
tried out and judgment givenin that suit 
the matters substantially in issue inthe 
Calcutta suit would indeed then be res 
judicata. To put the matter in another 
way, all the matters really at issue between 
the half a dozen partners would have been 
finally determined by the decision in the 
Delhi suit. That aspect of the matter has 
been touched upon by the learned Judge 
in his judgment (page 32 of the paper-book) 
where he gays: 

“The learned Advocate-General has elaborated the 


_ (3) 11 A 148; A W N 1889, 42. 
*Page of 11 A.—[Ed.] 
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point by submitting that the section (that is to say, 
s.10,is intended, merely, to prevent the trial by 
one Court of an issue in another pending suit, of 
earlier date, in another Oourt. For the purposes of 
his argument, he has made reference to s. 11, the 
familiar section relating to res judicata, The 
universal practice, where the issue of res judicata is 
raised,is for the Court, at the hearing of the suit, in 
which that issue is raised, to try it at the hearing. 
Why shoulda different practice prevail where itis 
contended that s. 10 applies?” 


‘So that the learned Judge, inferentially, 
seems to say that although if the Delhi suit 
had been determined and then the Calcutta 
suit was started the matter in the second 
suit might be res judicata, that is, a question 
which ought not to be decided until a later 
stage of the suit, In that connection, one 
must bear in mind that s. 10 itself does 
say that no Court shall proceed with the 
trial ofa suit. Therefore, it is, no doubt, 
arguable that nothing need be done, or 
indeed onght to be done, till the stage has 
been reached at which the “trial” in the 
strict sense of the word has commenced 
oris about to commence. I have already 
indicated that Buckland, J., thought that 
the moment was not ripe for the application 
made by Durgaprasad; but, in my opinion, 
the real position is this: It is mandatory 
upon the Court not to proceed with the trial 
of any suit in which the matter raised is 
also raised in a previously instituted suit. 
That is notto say, however, thatit is not 
also discretionary with the Court tostop 
the proceedings at an earlier stage. 
Indeed one would have thought -I say this, 
of course, with the greatest possible respect 
to the learned Judge whose judgment we 
are now considering—that as a matter ci 
common sense and convenience, generally 
speaking, if it is satisfactorily demonstrate | 
that the second suit is “parallel” tothe 
first suit, then the best course for everybody 
concerned would be to put a stay upon or to 
arrest altogether the second suit at the 
earliest possible moment. At any rate, 
there seems to be nobar, in law, to that 
course being adopted, and actually sucha 
course was adopted by Imam, J., in the case 
of Padamsee Narainjee v. Lakhamsee Raisee 
(4). In that case a man who carried on 
business at Karachi employed a man as his 
agent in Calcutta, and on February 16, 
1915, the Karachi employer instituted a 
suit in the Court of Judicial Commissioner 
of Sind, at Karachi, against his Caleutta 
agent, foran account and for the recovery 
of whatever sum might be found due on the 
taking of such account. On March 10,1915 

2 $ 


(4) 33 Ind. Oas. 288; A IR 1917 Cal. 637; 43 Q 
144. 
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the agent retaliated, if I may use the 
expression, by instituting, 1n the High Court 
of Calcutta, a suit which is the case now 
cited. The Caleutta agent instituted that 
suit against his Karachi employer for 
recovery of a certain eum of money, or in 
the alternative, for an account. There- 
upon, the employer applied to the High 
Court of Caleutta to havethe suit which 
had been instituted in that Court stayed 
pending the determination of the suit 
which he himself had instituted at Karachi. 
In giving judgment Imam, J., said: 

“Both the suits admittedly relate tb the same 
contracts between the parties and the only question 
that requires to be considered is whether the 
Karachi Gourt has jurisdiction to grant the relief 
claimed. In the suitat Karachi the plaint sets out 
allegations that clearly give jurisdiction -to that 
Court to try the case. Those allegations may be 
wholly untrue, but it is not for this Court to 
pronounce on them for the purpose of this applica- 
tion—-jurisdiction does not depend upon actual 
facts but upon the allegations made concerning 
them. This suit, therefore, cannot be proceeded with. 
The suit willbe stayed till the determination of the 


suit at Karachi.” 


It would seem, therefore, that Imam, J., 
stayed the Calcutta suit at a very early 
stage in its career. [see no reason why 
that course should not be adopted in con- 
nection with the matter now before us, 
Holding, as Ido, ihat the matter in issue 
in suit No. 2151 of 1933 is also directly and 
substantially in issue in the suit 
previously instituted in the Court of the 
Subordinate Judge at Delbi, I arrive at 
the conclusion that Suit No. 2151 of 1933 
ought to be stayed and so the application 
‘made by Durgaprasad, dated November 29, 
1933, ought to be granted. The moment 
one has come to that conclusion, it 
obvicusly inevitably follows that the 
application made by the plaintiff Kanti- 
chandra Mukherji ought to be refused, 
and therefore the Rule which he obtained on 
November 13, 1933, ought to be discharged. 
If the Caleutta suit is stayed, it follows 
that thereis no necessity forthe plaintiff, 
or anyone else, to be appointed Receiver in 
that suit, and therefore, it is a consequential 
matter that the order appointing him 
interim Receiver should be vacated also. 
Both the matters of injunction and 
Receiver are comprehended inthe Rule. 
Therefore I think it is sufficient to say that 
the Rule should be discharged. In my 
jndement, for the reasons I have given, both 
these appeals should be allowed As 
regards costs, I think the appellant should 
get, from the plaintiff-respondent one set of 
hearing costs, assessed on the basis of ap 
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appeal from a decree. He will get his genera 
costs in both the appeals. The appellant 
will also get his costs, one set, in the original 
Court. 


Panckridge, J.—I agree but I desire to 
add certain observations. At the outset 
of the appeal, Counsel for the respondent 
indicated that he proposed to argue that 
no appeal lay from the order refusing to 
stay the Calcutta suit. Ata later stage, 
he stated that he did not propose to press 
this contention. I have merely referred | 
to it because there is a direct authority on 
the point, the Bombay High Court having 
recently held that an order refusing to 
stay a suit to which, it is said, the provisions 
of s. 10 apply, is a judgment within cl. 15 
of the Letters Patent and is appealable. 
To my mind the reasoning of Sir John 
Beaumont, O. J., and Blackwell, J., as 
appearing in the judgment in the case of 
Jivanlal Narsi v. Pirojfshaw Vakharia & 
Co. (5), is conclusive. 1 think it right to 
state my opinion on this point in case the 
matter is raised in a future appeal. 

With regard to the orders appealed 
against, as has been pcinted ont, the learn- 
ed Judge in Court of first instance did 
not come to aconclusion whether the matter 
in issue in the Oalcutta suit was also 
directly and substantially in issue in tha 
previously instituted suit. He expressed 
the opinion that it was not possible to come 
to any decision on the matter until at least 
the pleadings in the two suits were closed. 
This proposition mav be true of certain 
classes of suits, but it should, I think, be 
borne in mind that suits for dissolution of 
partnerships and the taking of partnership 
accounts are in many respects different 
from ordinary suits, and authorities having 
reference to suits other than partnership 
suits are sometimes cf no greit value when 
a partnership snit has to le considered. 
Looking at the two plaints I find no 
difficulty in coming to a conclusion that 
the matter in issue in the Calcutta suit is 
directly and substantially in issue in the 
Delhi suit. The matter in issue in both suits 
appears to me the rights and liabilities of 
the partners infer se upon the dissolution 
of the partnership, 

I do not agree that the suit is one for the 
enforcement of the agreement. of June 
1, 1933, or of the modification of thait agree- 
ment as arrived at on June 5, 1933. My 


(5 143 Ind, Cas. 896; A TR 19%3 Bom. Ro: 57 
B 364; 35 Bom. L R 15; Ind, Rul. (1933; Bom. 
285. . 
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reason for saying so is that those agrce--; to stay a suit, generally at any stage at 


ments contemplated the taking of ihe 
accounts without the intervention of the 
Court, while both the plaints ask that 
accounts should be taken by the Court. 
I think ifthe plaints are properly analysed 
the result is that the allegations as to what 
happened in June 1933, are only relevant 
. as showing how it has come about that the 
parties have had to seek the intervention 
of the Court. I do not consider that what 
I may call the identity of the second suit 
with the former suit isin any way affected by 
"the fact-that a declaration is prayed as to 
the illegality of certain interlocutory orders 
that have been made in the Delhi suit. 
Tho respondent has taken no steps to have 
these orders set aside by the Judge who 
made them: nor has he invoked the powers 
of the Tribunal, whatever it may be, to 
whose appellate jurisdiction the Judge is 
suberdinale. In these circumstances, I do 
not think that the fact that a declaration 
is prayed for as to the illegality of those 
orders can change a suit for partnership 
accounts into a suit for something else. I 
need add nothing to what has fallen from 
my Lord on the subject of the prayer for an 
injunction. As-has been pointed out, if 
such a prayer can be held to make the 
second suit different from the former suit 
for the purposeof s. 10, it is open to any 
plaintiff who has already been made a 
defendant in another suit to embark ona 
parallel course of litigation merely by 
inserting in his plaint a prayer forinjunc- 
tion to. restrain the defendant from 
PULA with the prior suit instituted by 

im. 

This being so, I have to consider whether 
the learned Judge was right in holdin 
that even if the matter in issue in bot 
the sults was the same, the application to 
stay the suit was premature. As has been 
pointed out, a general order for stay has 
frequently been made long before the stage 
of the actual trial has been reached. 
Indeed in the case to which the learned 
Judge refers— Sennajt Kapurchand v. Pan- 
naji Devichand (6)—the order had been 
‘mace as an interlocutory order and 
before the suit was ripe for hearing, and 
it was not suggested that that order was 
without jurisdiction, for the case was 
merely concerned with what powers, if any, 
remained with the Court after it had 
made the order for stay. I have no doubt 
that in aproper case the Court has power 


(6) 64 Ind. Oas. 580; A I R 1922 Bom, 276; 46 B 431; 
23 Bom. LR 1228. 


which it feems expedient to do so. Ta 
the present case, I can see no reason at 
all for permitting this suit to continue if, 
as I hold, it falls within s, 10. Indeed, 
there are very many reasons why, if it is 
going to be stayed, it should bestayed at 
the earliest opportunity. 

With regard tothe respondent’s claim 
for an interim injunction I notice that the 
learned Judge attached considerable 
weight to the fact that it appeared to 
him that the Official Receiver had been 
interfered with in the discharge of his 
duties. I wish to express no opinion as 
to the facts, but assuming the views of 
the learned Judge to be correct, I do not 
think it would justify an injunction res- 
training the plaintiff in the Delhi suit, 
generally, though I can imagine cases 
where this Court would restrain the plaint- 
iff from taking any particular step, and 
would punish him for contempt if he would 
take it: but I can see no reason why he 
should be absolutely restrained from pro- 
ceeding with the suit either because he 
has interfered with the Official Receiver 
or because it is thought likely that he 
may doso in the future. 

It has been urged by the respondent 
that it will be mere convenient to-have the 
suit tried here rather than in Delhi. 
Having regard to the various authorities 
to which reference has been made, I think, 
it must be conceded that the Court has 
jurisdiction to restrain a defendant from 
litigating in another Oourt on the grounds 
of convenience. I am not satisfied, how- 
ever, that the allegations of the respond- 
ent are correct or the balance of con- 
venience is so clearly in favour of the pro- 
ceedings being conducted in Calcutta that 
the defendant should be restrained from 
continuing the Delhi proceedings. 1 notice 
in the affidavit of the Official Receiver 
that the point he has made is not s0 much 
the inconvenience to which the Dalmias 
will beput, in their capacity as partners 
in the firm of Harnandroy Badridas, but 
the inconvenience to which both he and the 
Dalmias would be putin taking accounts 
in what is. called the domestic litigation. 
I do not think that this is a consideration 
which ought to have much weight with 
us in deciding the matter. As I have said 
I agree with the order as formulated by 
my Lord. 

D, Appeals allowed. 
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LAHORE HIGH COURT 
Misze}laneous Second Civil Appeal No. 1397 
of 1933 

April 30, 1934 

RANGI Lat, J. 
TEHAL SINGH AND 0OTHERS— JUDGMENT- 

DEBTORS—— A PPELLANTS 


VETSUS 
CHAINCHAL SINGH— DECREE-HOLDER 
— RESPONDENT 

Civil Procedure Code (Act V of 1908), O. V, 7.19, 
0. XXI, r.66—Failure to pass order under O. V, 
r.19, not a material irregularity— Sale, tf vitiated. 

Where failure to passa formal order under O. V, 
r 19, Civil Procedure Code, is not a material irre- 
gularity, it doesnot go tovitiate the salein respect 
of which notice under O. XXI, r. 66, has been 
served. 

Mis. S. C. A. from the order of the Ad- 
ditional District Judge, Amritsar, dated 
July 13, 1933. 

Mr. Ram Lal Anand 1, for 
lant. 

Mr. Faqir Chand, for the Respondent. 


Judgment.—A house and some agricul- 
tural land were attached in execution of 
a decree. In respect of the house, an 
objection was made under s. 60, Civil 
Procedure Code, after it had been sold. 
It was conceded before me that the objec- 
tion wasrightly disallowed. As for the land 
the executing Court held that it was the 
ancestral property of the judgment-debtor 
but was still attacaable under a special 
custom. The District Judge has given no 
finding on this piont and the case has, 
therefore, to be remanded. 

The Oounsel put forward two further 
objections which were not specifically 
taken before the executing Court. Firstly 
that the notice under O.XXI, r. 66, Civil 
Procedure Code, was not legally served on 
Tehl Singh and secondly, that the minor 
brothers of Tehl Singh were not properly 
represented before the Court. The record 
shows that Teh] Singh refused to accept 
the notice sent to him under O. XXI, r. 66, 
Civil Procedure Code, and a copy thereof 
was affixed to the outer door of his house. 
The report of the process-serving officer is 
supported by an affidavit. It appears that 
no forma! order under O. V, r. 19, was 
passed but the proceedings show that 
Tebl Singh was considered to have been 
duly served. The failure to pass a formal 
order under O. V, r. 19, is not a material 
irregularity in this case and does not 
vitiate the sale. Tehl Singh was the 
guardian ad litem of the minors and after 
he was duly served, it was not necessary 
to appoint a new guardian. There is 
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nothing to show that he refused to act as 
their guardian. : His failure to appear be- 
fore the Court merely showed that he had 
no objectionto put forward either on his 
behalf or on behalf of the minors. The 
objection in regard to the house was 
rightly dismissed by the Coutts below. The 
case is remanded to the District Judge 
fora decision inregard to the land, No 
order as to costa, 
N. Case remanded. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 504 of 1932 
June 21, 1934 
NASIM ALI AND KHUNDKAR, Jd. 
KUSUM KAMINI DEBI—DECREE-HOLDER 
~~APPELLANT 
VETEUS 
SATLESH CHANDRA 
CHAKRAVARTY AND OTHERS 
— RESPON DENTS. 

Civil Procedure Code (Act V of 1903), s. 39—Entire 
decree should be sent for execution to another 
Court. 

Section 39, Oivil Procedure Oode,lays down that 
the Court which passed a decree may, on the ap- 
plication of the decree-holder, send it for execution to 
another Court. The section contemplates that 
the entire decree and not a part of it is to 
be sent for execution to other Oourtor Courts. 
There is no provision in the Oivil Procedure Code 
under which a decree-holder who has obtained a 
decree can divide a decree into: several parts and 
execute them piecemeal in different Courtsor in the 
same Gourt. Forster v. Baker (1) and Prakas 


. Chandra v. Ramnarain (2), relied on. 


Mr. Satindra Nath Roy Chaudhury, for 
the Appellant. 

Messrs. Girija Prasanna Sanyal, 
Madan Mohan Malhotra and Sourindra Nath 
Ghose, for the Respondents. 


Judgment.—This is an appeal by the 
decree-holder in an execution case. It 
appears that the appellant obtained a 
decree for Rs. 6,399-9-6 and costs Rs. 4-1-3 
against the judgment-debtors. .It further 
appears that on the application of the 
decree-holder the decree was split up into 
two parts and a certificate for the execution 
of one part of the decree, namely Rs. 1,500, 
was sent to the Subordinate Judge's Court 
at Dinajpur. The objection of the judgment- 
debtors was that the execution case was 
not maintainable inasmuch as the decree- 
holder had no right to split up the de- 
creo inthis way. This objection of the 
judgment-debtors has been given effect 
to by the learned Subordinate Judge and 
the execution case has been dismissed, 
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Hence the present appeal by the decree- 
holder. 
Se tion 39, Civil Procedure Code, lays 
dowu that the Court which passed a deciee 
may,on the application of the decree-holder, 
send it for execution to another Court. 
Evidently the section contemplates that the 
entire decree and not a part of it is to be 
sent for execution to other Court or Courts. 
There is no provision in the Civil Procedure 
Codeunder which a decree-holder who 
has obtained a decree can divide a decree 
into sevefal parts and execute them piece- 
meal in different Ccurts or in the same 
«Court. -This view is supported by the 
«decisions in Forster v. Baker (1) and Prakash 
«Chandra v. Ramnarain (2). We are, there- 
fore of opinion, that the learned Subordinate 
«Judge was right-in dismissing the applica- 
«ion for execution. The effect of this order 
sis that the executing Court is to inform the 
Court which passed the decree that it has 
sailed to execute-it inasmuch as the certifi- 
sale which was sent to it was irregular. 
The result, therefore, is that this appeal is 
jismissed witb costs, hearing fee being 
assessed at two gold mohurs. 


D. “+ Appeal dismissed. 
(1, (1910) 2 K B 636; 79 LJ KB 684; 26 T LK 421; 
102 L T 522, 
(2) 43 Ind. Oas. 186; A I R 1917 Pat. 70;3P LW 
R47. i 
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LAHORE HIGH COURT __ 
Second Civil Appeal No. 1301 of 1933 
i April 26, 1934 
Jat LAL, d. 
WUGGAR SINGH AND OTHERS— DEFENDANTS 
—APPELLANTS 
VvETSUS 
SURJAN AND ANOTEER— PLAINTIFF AND 
Dr¥FgNDANTS—RSPON DENTS 
Custom (Punjab)—Alienation—Suit to recover 
urchase money against vendee— Alienation for de- 
raying expenses of suit— Whether for legal necessity. 
Wheres . property is alienated for defraying the 
xpenses of a suit for recovery of purchase money 
gainst a vendee who has failed to pay the purchase 
orice, the expenditure is one for legal necessity. 


S. C. A. from the decree of the District 
fudge, Ambala, dated March 27, 1933. 

Mr. Shamair Chand, for the Appellants. 

Mr. Harbhajan Das, for the Respondents. 

Judgment.—With the exception of his 
conclusion as to an item of Rs. 300 
he rest of the conclusions of the District 
fudge cannot, in my opinion, he attacked 
a (his second appeal. ‘I'he item of Rs. 300 
vas taken by the vendor Thuman Singh 
mainly in order to defray the expenses of 
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a suit thit he intended to institute 
ngalust ancther vendee of a square of lund 
solu by him. This vendee, it appears, 
after purchasing the square, failed to pay 
the purchase price to Thuman Singh. The 
question is whether expenses incurred of 
litigation under such circumstances can 
be held to bea legal necessity. The ans- 
wer, in my opinion, should be in the 
affirmative. No authority covering the 
point has been cited by either side. The 
question, therefore, appears to be one of 
first impression and my view is that under 
such circumstances the expenditure must 
be held to bea legal necessity. Though 
the amount was not spent directly for the 
recovery or reclamation of ancestral prop- 
erty, it was spent for the recovery of money 
by means of the suit which represented the 
Price of such property and any prudent 
man would be justified in incurring the 
expenditure. lam informed that the suit 
was ultimately decreed. I, therefore, ac- 
cept this appeal to this extent that the 
amount found by the District Judge to 
have been taken for necessity shall be in- 
creased by Rs. 300. The parties shall bear 
their own costs in this Court. 
N. Order accordingly. 


CALCUTTA HIGH COURT 
Civil Appeal No. 6 of 1934 
June 5, 1934 
COSTELLO AND Lort-WILLIAms, JJ. 
DHANABATI BIBI—APPELLANT 
versus 
PROTAPMULL AGARWALLA AND 


OTHERS— RESPONDENTS 

Hindu Law—Mitakshara—Partition between father 
and son—Mother s claim to her share—Partition 
suit—Hffect of—Mortgage by father and son— 
Partition suit by son against father, mother and other 
members—Consent decree—Suit by mortgagee to 
enforce mortgage~—Mother not made pariy—Dec?ee— 
Mother, if bound by it. 

On partition batween her husband and his gon, 
the wife beeomes entitled toa share in the joint pro~- 
perty, equal to that of ason,and to hold and enjoy 
that share separately even from her husband, 
though she cannot herself demand a partition. In 
such a case the wife has a right to claim her share 
and hence hasa beneficial interest in the property, 

[Case-law referred io.] 

According to the Mitakshara School of Law, "parti 
tion” is aseverance of joint status, and thus isa 
matter of individual volition. All that is necessary 
is definite and unequivocal indivation of his intention 
by a member ofa joint family to separate himself 
from the family and enjoy his share in severalty. 
lt is immaterial whether the other members consent. 
The intention to separate may be indicated either by 
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explicit declaration or by conduct, and the institution 
of a suit for partition is a sufficient indication. A 
decree may be necessary for working out the results 
- of the severance and for allotting definite shares, but 
the status becomes separate by the assertion ofa 
right toseparate whether the suit proceeds to judg- 
ment or nob, 

[Case-law referred to.| 

Subsequent to the mortgage of the family pro- 
perty by father and son, the latter filed a suit for 
partition impleading the mother and other members. 
Before the passing of the decree, the mortgagee 
brought a suit to enforce the mortgage, but the 
mother was not impleaded. There was a consent 
decree in the partition suit, by which the mother was 
given a certain share in property. A consent decree 
was passed in the mortgage suit also and seeing that 
the mother asserted herright in the property, the 
mortgagee applied to implead her as a defendant 
in the mortgage suit. On the refusal of the application 
the mortgagee sued for a declaration that that the 
mortgage decree was binding on her as wellor in 
the alternative to pass a mortgage decree against her 


also : 

Held, that by reason of the institution ofthe parti- 
tion suit, the mother had aright to claim her share 
and therefore hada beneficial interest in the pro- 
perty mortgaged and a right of redemption, and 
was a necessary party in the mortgage suit, Still 
more so was thisthe position after the shares had 
been defined in the preliminary decree for partition. 
But since she was not made a party to the mortgage 
suit, she has not had any opportunity of contesting 
either the validity of the mortgagees or the terms of 
compromise and consequently the mortgage decres 
was not binding on her. 


Messrs. Page and N. C. Chatterjee, for the 
Appellant. 

Messrs. S. N. Banerjee, K. P. Khaitan 
and C. L. Jhunjhunwalla, for the Respon- 
dents. 


Lort-Williams, J.—This appeal raises 
some interesting and important points of 
Hindu Law. It concerns a joint 
Hindu family governed by the Mitakshara 
School of Law. Prior to 1927 the family 
consisted of Chunilal Johury, whose wife 
Dhanabati Bibi isthe present appellant, and 
his son Motilal, whose wife Jasbati was a 
defendant in the suit, but has not appealed, 
Between 1927 and 1929 Chunilal and Moti- 
lal mortgaged the family property in order 
to raise money. In 1929 there was an addi- 

tion to the family when Narendra Singh, 
' Motilal’s eldest son, was born. In 1930 
Motilal filed a suit against Chunilal, 
Narendra and Dhanabati for partition. In 
1931 Basant Singh was born to Motilal 
and he was added as a defendant in the 
partition suit. In 1931 the morigagee 
instituted a suit against Chunilal, Moti- 
lal, Narendra and Basant Singh to enforce 
their mortgage. Dhanabati acted as 
guardian ad litem for the two infants, and 
in July 1931, a consent decree and an order 
for sale was made. In August 1931, a 
preliminary decree was passed by consent 
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in the partition suit, and a declaration 
made that the plaintiff Motilal was entitled 
to one equal ninth part of the family prop-. 
erty, Chunilal to three equal ninth parts, 
Dhanabati to three equal ninth parts: and 
the infants Narendra and Basanta each 
to one equal ninth part. It was further 
ordered inter alia that the Commissioner 
should partition the property by metes and 
bounds and allot her share to Dhanabati to 
be held and enjoyed by her in severalty 
as a Hindu wife under the Mitakshara 
School of Hindu Law. But no further 
step has yet been taken in the suit. Soon 
after this Dhanabati began to assert that 
she had rights in the property adverse to 
the mortgagees and in May 1332 an order 
was made inthe mortgage suit without pre- 
judice to her alleged rights. In July 1932 
Chunilal and Motilal were adjudged in- 
solvents. In Feburary 1933 the mortgagees 
applied inter alia to have Dhanabati and 
Jasbati added as parties in the mort- 
gage suit; this they resisted, and that part 
of the application was dismissed with 
costs. 

Thereupon the present suit was institut- 
ed in March 1933. In the plaint as origin- 
ally filed, the plaintiffs simply set out 
the above facts and stated that they hadm 
no knowledge of the fact that Dhanabatie 
was a party to the partition suit until after 
they had obtained their mortgage decree, 
and that they did not admit the validity oil 
the alleged partition or that it concernedll 
them as secured creditors. This was in- 
accurate because Dhanabati referred to the 
partition suit in an affidavit sworn in the 
mortgage suit in June, 1931. Further, they 
said that they had been advised to institute 
the present suit in order to enable the female 
defendants to redeem the mortgages, i: 
the Court was of opinion that the mortgage 
decree was not binding on them. They asker 
that the present suit be treated as supple 
mentary tothe mortgage suit and for = 
declaration that the decree in that suit wa 
binding on the defendants, and in the alter 
native for a mortgage decree. 

_ As filed, the plaint does not appear te 
have disclosed any cause of action, but dur 
ing the hearing it was by leave amendex 
by adding a statement that the partitior 
was made with the object of creating | 
complications and of saving 1-3rd of the 
property by having the same -allotted t 
Dhanabati. Further, the plaintiffs state 


that Dhanabati and Jasbati were falsely; 


asserting that the mortgages and the pro 
ceedings and decree in the mortgag. 
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suit were illegal and not binding on them, 
and that they were colluding with Chunilal 
and Motilal to defeat the plaintiffs’ claims, 
and they asked in addition for a declara- 
tion that the mortgages and proceedings and 
decree were binding on all the defend- 
ants and in particular upon the defendants 
Dhanabati and Jasbati. In her written 
statement Dhanbati denied that the suit 
was maintainable, and that the Johuri 
defendants were members of a joint family 
after the date of the institution of the 
partition suit. Further she denied that the 
loans were for legal necessity, and asserted 
that the plaintiffs, having already obtained 
a decree by consent on the alleged mort- 
gages, were precluded from instituting the 
present suit or from obtaining any relief 
thereby. 

Of the issues raised at the trial only the 
following need be considered: 1. Is the suit 
maintainable having regard to s. 42, Specific 
Relief Act? 2. Was there any joint family 
after the institution of the partition suit ? 3. 
Had the plaintiffs knowledge that Dhana- 
bati was a party to the partition suit ? 

The first issue is of minor importance. The 
learned Judge decided it in favour of the 
plaintiffs and made a declaration in the 
form claimed in the plaint. In my opinion 
such a declaration is. not in accordance 
with the provisions of s. 42, Specfic Relief 
Act, which provides that any person entitled 
to any legal character or any right as to 
any property, may institute a suit against 
any persons denying, or interested to deny 
his title to such character or right, and 
the Court may in its discretion make therein 
a declaration that heis so entitled. A 
declaration that the plaintiffs were 
entitled to sell the mortgaged property 
free from any right of redemption would 
have been in accordance with the section 
but not that the mortgages and proceed- 
ings and decree were binding upon the 
defendants they had not been made 
parties to the mortgage suit, and as the 
Nearned Judge decided that the defendants 
Ihad no interest in the property, such a 
declaration could hardly be justified. 
Mowever, itis only a matter of form and 
khis Court could make a decree in the 
proper form, if satisfied that the plaintiffs 
were entitled toit. 

The learned Judge considered Issues 
Nos. Zand 3 together and decided on the 
authority of thecasa of Sheo Dayal v. 
Tudoonath (L) and other cases such as 


(D9 W Rôl, 
Li4—83 & 84 
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Raoji Bhikalt v. Anant Lakshman (2) 
which followed it that though according 
to the Mitakshara School of Law, the 
mother or grandmother is entitled to a 
share when sons or grandsons divide the 
family estate, she cannot be recognized as 
the owner of such share until the division 
is actually made, that there is no authority 
for the suggestion that Dhanabati's position 
and status or rights were altered by the 
mere fact of the institution of the 
partition suit and that the authorities show 
that at the time when the mortgage suit 
was instituted she had norights except 
a right to maintenance. Consequently, he 
held that the question whether or not the 
institution of the partition suit amounted 
toa severance affecting the statusof the 
joint family was immaterial, because all 
persons whohad any actual interest in the 
property were made parties to the mortgage 
suit, and Dhanabati was not a necessary 
party because she had no interest. The 
law upon this subject has been very ably 
and exhaustively discussed by Counsel on 
both sides, and all the relevant cases 
have been cited. These decisions cannot 
easily be reconciled, and on the view which 
I have formed, it would serve no useful 
purpose to discuss them seriatim. In 
my belief the discrepancies between them 
are due mainly toa failure to observe the 
distinctions and differences which exist 
between the Dayabhaga and Mitakshara 
Schools of Law. 

It will be enough to say that, in my 
opinion, ths judgment of the late Dwarka- 
nath Mitter, J. in Sheo Dyal v. Judoonath 
(1), so far as he was of opinion 
that:— 

“Division by metes and bounds was necessary to 
constitute partition under the Mitakshara and that 
under the Hindu Law two things at least are necessary 
to constitute partition: the shares must be defined 


and there must be distinct and independent enjoyment 
of those shares” 


was contrary to the earlier view expressed 
in Vato Koer v. kawshum Singh (8) and to 
the judgment of the Privy Oouncil in 
Appovier v. Rama Subba Aryan (4) and 
was definitely overruled bythe decision 
of the Privy Council in Balkishen Das v. 
Ram Narain Sahu (5) and that the law 
upon this subject has been correctly, con- 
cisely and comprehensively stated by that 
learned Hindu lawyer the late Sir Dinshaw 

(2) 46 Ind. Gas. 750;,A I R 1918 Bom, 175; 42 B 
53); 20 Bom, L R 671. 

(3) 8 W R 82. 

(4) LIM I A 75; 8 W R1; 2 Sar. 218 (P O). 

(5, 30 O 738; 30 IA 139; 8 Sar. 489; 5 Bom. LR 
461; TO W N 578 (PO), a 


- 


658 


Mulla in his “Principles of Hindu Law,” 
Edn.7, para. 322, at p. 390, and I cannot 
hope toimprove upon the language of his 
stalement. 

It is founded upon 


the decision in 


Appovier v. Rama Subta Aiyan (4), Ram 


Pershad v. Lakhpati (8), Sheodanv. Bal- 
karan (1) and Balkishen Das v. Ram Narain 
Sahu (5) and especially upon the judgment 
of Lord Westbury in Appovier v. kama 
Subha Aiyan (4) and is as follows: — 

“According to the true notion of an undivided 
Mitakshara family,no individual member of that 
family, whilst it remains undivided can predicate 
of the joint property, that he, that particular member, 
has a certain definite share, one-third or one- 
fourth. Partition according to that law consists 
in a numerical division of the property, in other 
words, it consists in defining the shares of the 
co-parceners in the joint property; an actual division 
ofthe property by metes and bounds is not necessary. 
Once the shares are defined, whether by an agree- 
ment between the parties or otherwise the partition 
is complete. After the shares are so defined the 
parties may divide the property by metes and 
bounds or they may continue to live together and 
enjoy the property in common as before, But 
whether they do the one orthe otherit affects only 
the mode of enjoyment. but not the tenure of the 
property. The property ceases tobe joint imme- 
diately the shares are defined and thenceforth 
the parties hold the property as  tenants-in- 
common. — — 

The distinction ketween the Dayabhaga 
and Mitakshara Schools is stated in 
para. 347 and at p. 414 as follows:— 

“According to the Dayabhaga Law, on the other 
hand, each co-parcener haseven whilst the family 
remains undivided, a certain definite share in the 
joint property, of which he is the absolute owner. 
The property is held in defined shares, though the 
possession isthe joint possession of the whole 
family. Partition according to that law consists 
in separating the shares of the co-parceners and 
assigning to them specifie portions of the property.” 
As under the Mitakshara Law so under ihe 
Dayabhaga Law the true test ofa partition lies in 
the intention ofthe parties to separate (s. 326,. 
Inthe case of a joint Mitakshara family that 
inteution may be manifested bya mere agreement 
between the co-parceners to hold and enjoy the 
property in defined shares as separate owners without 
an actual division of the property by metes and 
bounds ts. 326). In the case, however, ofa joint 
Dayabhaga family, suchan agreement as aforesaid 
isnot a sufficient manifestation of the intention 
to separate; for according to the; Dayabhaga Law the 
joint property is held even while the family 
remains joint in defined and specific shares, To 
constitutea partition according to the Dayabhaga 
Law there must be something more than such an 
agreement. There must bea separation of the shares 
andthe assignment to each co-parcener -of specific 
portions of the joint property.” 

In the present case the question whether 
there has been a partition or not is of 


(6) 30 0 233; 301 A 1; 8 Sar. 380; 5 Bom. L R 103; 7 
CG WN 162 (P ©). 

(7) 59 Ind. Gas 116; AI R 1921 All. 337; 43 A 193; 
18 ALJ 1033;2 U P L R (A) 392(F B). 
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vital importance because on partition 
between her husband and his son, the wife 
became entitled to a share: inthe joint 
property, equal to that ofa son and to 
hold andenjoy that share separately even 
from her husband, though she cannot her- 
self demand a partition: Dulav Koeri v. 
Dwarkanath (8) and Purna Bibee v. Radha 
Kissen (9). 

That the dictum of Dwarkanath Mitter, J. 
in Sheo Dyal v. Judoonath (1) has been 
overruled was recognized by Mookerjee, J. 
in Baa Krishnav. Gopal Krishna (10), and 
thal this dictum and all decisions found- 
ed uponit areno longer good law 18 
accepted unreservedly as the correct view 
in Gour’s Hindu Code, lidn. 2, para. 1474, 
at p.664 and in Sastri's Hindu Law, 
Edn. 7 at p.523. According to the Mitak- 
shara School of Law, ‘‘partition’ is a 
severance of joint status and thus is a 
matter ofindividual volition. All that is 
necessary is definite and unequivocel in- 
dication of his intention by a member of 
a joint family to separate himself from 
the family and enjoy his share in severalty. 
It is immaterial whether the other mem- 
bers consent. The intention to separate 
may be indicated either by explicit declara- 
tion or by conduct and the institution 
of a suit for partition is asufficient in- 
dication: Kawal Nainv, Budh Singh (11) 
Sri Ranga Thathachariar v. Srinivasa 
Thathachariar (12). A decree may be 
necessary for working out the results of 
the severance and for allotting definite 
shares, but the status kecomes separate 
by the assertion of a right -to separate, 
whether the suit proceeds to Judgment or 
not: Girja Bai v. Sacashiv (13). The result 
is that Dhanabati, by reason of the in- ' 
stitution of the partition suit had a right to 
claim her share: Ganesh Devi v. Darshan 
Singh (14), and therefore had a beneficial 
interest in the property mortgaged anda 


right of redemption (s. 9, Transfer of Pro- 

(8) 32 O 234;1 OL J 283; 9 O W N 270. 

(9) 31 C 476. 

(050149 417, 

(11) 40 Ind. Oas. 286; A I R 1917P O 89; 441A 
159; 39 A 498; 15A LJ 581;2PL W 57; 210 W N 
986:33M LJ 42;19 Bom. L R 642; 26 OLJ 10); 
(1917) M W N 514; 6 L W 330 (P 0). 

(12) 104 Ind. Oas. 472; A I R 1927 Mad. £01; 50 
a 26 L W 125; 53 M LJ 189; 39 M LT 

(13) 37 Ind. Cas. 321; A I R 1916 PO 104; 43IA 
151; 43 O 1031; 12 N LR 113; 200 W N 1085; 4A 
L J 822; %0 M L T 78; (1916)2M W N 65; 18 Bom. 
L RE; 4 L W114; 240 LJ 207; 31M L J 453 


(P Oj: 


(14) 56 Ind. Oas. 478; A 1R 1920 Lah.224;2U PL 
R (L) 100; 2 Lah, L J 377. 
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perty Act, [Ghose on “Mortgage” Edn. 5 
Vol. 1, p. 204] and was a necessary party 
inthe mortgage suit ‘O. XXXIV, r. J, 
Civil Procedure Code). Still more so was 
this. the position after the shares had been 
defined in the preliminary decree for 
partition. Upto now she has not had any 
opportunity of contesting either the vali- 
dity of the mortgages or the terms of com- 
promise yet the plaintiff claims a declara- 
tion to the effect that she has lost her 
equity ofredemption and her right to an 
account though no suit has been brought 
against her. In my opinion the plaintiffs 
were not entitledto the declarations which 
they claimed and which were made in 
their favour. Consequently, the decree 
must be set aside, and this appeal must be 
allowed with costs both here and below. 
Costello, J.—I agree. 
D. Appeal allowed. 
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MADRAS HIGH COURT 
Second Oivil Appeal No. 496 of 1930 
August 2, 1934. 

PAKENHAM WALSH, J. 
Kizhiakalathil Puthan Seettil Thavazhi 
Karnavan GOPALAN NAIR 
AND ANOTHER —APPELLANT 
VETSUS 
Mantkat Variath Ukkalt Varissiar’s 
SON SANKUNNI VARIAR AND 
OTHERS— RESPONDENTS 

Malabar Law—Joint family—Melcharth by 
karnavan before expiry of prior demise—Validity— 
Suit by melcharthdar afterexpiry of prior demise— 
Death of karnavan pending suit —Right of succeeding 
karnavan who is impleaded as legal representative to 
impeach melcharth, 

Where a karnavan grants a melcharth, which is 
snot otherwise improper, before the termination of 
an existing demise, that is not void per se, though 
it may be avoided by the successor if the latter is 
in office at the time of the expiry of the previous 
demise. If the karnavan who granted the lease 
prematurely is still in office when the previous 
terms expires, no one but he has the option to avoid 
his grant, and no further act of hisis necessary to 
affirm the transaction. J/'rivikrama Konuraya v. 
Sankaranarayan Vazhunnavar (2), relied on. 

Where a karnavan who had granted a melcharth 
before the expiry of the prior demise and who was 
alive when the term of the previous demise expired 
dies subsequently during the pendency ofa suit for 
eviction by the melcharthdar and the succeeding 
karnavan is brought on record as the legal repre- 
wentative of the deceased karnavan, the succeeding 
karnavan is not entitled to contest the validity of 
the melcharth on grounds on which it may be open 
to a member of the tarwad to impeach the tran- 
saction, inasmuch as he is impleaded not in his 
yapacity asa member of the tarwad but as the 
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legal representative of the previous karnavan. If 
he has any independent right as a member of the 
tarwad to impeach the melcharth and wants to 
exercise it, he should apply to come in that capacity 
either withor without assuming the capacity of 
legal representative of the deceased karnavan 

A party who comes into the suit as the legal 
representative of another purty cannot be allowed 
to depart from or vary or contradict the attitude 
taken up by the party whose legal representative 
he is. 

S.O.A. against the decree of the Court 
of the Subordinate Judge of South Malabar 
at Palghat in A. S. No. 98 of 1926 (A.S. 
No. 354 of 1924 District Court of South 
Malabar) preferred against the decree of 
the Court of the District Mnnsif, Walluva- 
nad in O. S. No. 10f of 1923 (O. S. No. 392 
of 1922, District Munsif's Court, Ottaprlam). 

Mr. M.Chinnappan Nair, for the Appel- 
lant. 

Mr. S. Venkatachala Sastri, for the Res- 


pondents. 


MANIKAT VARIATH SANKUNNI VARIAR 


Judgment.—The legal representative of 
the 2nd plaintiff in the suit is the appellant 
inthis Court. Under Ex. B, dated June 26, 
1919, the 2nd plaintiff got a melcharth of 
the suit property from the first plaintiff 
the sthani. The previous demisee who was 
the lst defendant, had a kanom which 
did not expire till 1922. The Ist plaintiff 
(the sthani) and the 2nd plaintiff waited 
till the expiry of the ‘previous demise, 
and then instituted asuit for redemption. 
The lst defendant transferred his rights 
to the 2nd defendant, who is now the 
principal contesting defendant and he im- 
pugned the validity of the melcharth and 
in the alternative claimed reclamation 
expenses incase the melcharth be found 
good. During the pendency of the suit, 
the Ist plaintiff died and the 15th defend- 
ant came on therecord as his legal repre- 
sentative. Hedid not prosecute the suit 
but contented himself with appearing as 
a defendant and disputed the validity 
of the melcharth Ex. B, and he further 
executed a renewal in favour of the 2nd 
defendant. During the pendency of the 
appeal the 15thdefendant died and his 
legal representative came on the record as 
20th respondent. He supported the ap- 
pellant and impugned the kanom granted 
by the L5th defendant to the 2nd defendant. 
The Court of first instance held that the 
melcharth having been granted before the 
expiry of the existing demise was void and 
dismissed the suit and the lower Appellate 
Court took the same view. The 2nd plaint- 
iff's legal representative has preferred the 
present appeal. 
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There had been conflicting decisions in 
this Court as to whether a melcharih 
granted before the expiry of an already 
subsisting demise was void inlaw. An 
unreported decision in 8, A. No. 774 of 1917 
was reliedcn bythe 2nd plaintiff. In that 
Caseit was held that where the grantor 
lived afterthe expiry of the subsisting 
demise, the subsequent demise could not 
be impugned merely on the ground that it 
was made tefore the subsisting demise 
had expired. But in Kunhammad_ v. 
Kunhunni (1) a Bench’ of this Court took 
the opposite view and held that a 
melcharth granted before the expiry of an 
existing demise was not good in law 
except for absolute necessity. In the pre- 
sent case there is a finding that 
there was no necessity for the mel- 
charth Ex. B, and that finding of 
fact is not contested. Another unreported 
decision in 5. A. No. 1147 of 1917 approved 
of the decisionin 8. A. No. 774 of 1917. 
These were both cases of a sthani granting 
a melcharth before the expiry of the time. 
The matter has since been set at rest by 
the Full Bench decision in Trivikrama 
Konuraya v. Sankaranarayanan Vazhunna- 
var (2). From this decision it is clear that 
wherea karnavan grants a melcharth, 
whch is not otherwise improper, before 
the termination of an existing demise, 
that is not void perse, though it may be 
avoided by his successor if the latteris in 
office atthetimeof the expiry of the 
previous demise.: It is not necessary for 
the purposes ofthe present case to go 
into the grounds on which the successor 
could avoid the melcharth because it is 
abundantly evident from that case that if 
the grantor is alive at the time when the 
previous demise expires, he and he only 
is the person whois entitled to avoid it, 
if itis in other respects a proper lease. 
The present case is much stronger than 
the Full Bench case, because there the 
karnavan who granted the second lease 
and who survived the expiry of the 
earlier lease for 
action one way or the other either to 
confirm or disown it. Anantakrishna 
Ayyar, J., who wrote the leading judgment, 
says at pages 751 and 752%: 

“As thetransaction entered into by him is 
Miya ind Cael oe ae PE ni 
L J 461: (1920) M W N 335, se idea 

(2) 140 Ind. Cas. 83; 63 ML J 743; 38 LW 543; 


(19382) M W N 1127; Ind, Rul. (1932) Mad, 821. 
R 1932 Mad. 771; 56 M92 (F By ) Mad, 821; Al 


*Pages of 63M L J [Ead] 7m 
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after the expiry ofthe term ofthe prior lease 
He (the execntant)should indicate, by some formal 
act of his, that he proposes to stand by the 
same, is too technical even if there is any force 
in it. When the question of its binding nature 
ig raised subsequent to the executant’s death 
by the succeeding karnavan, the circumstance that 
the executant—karnavan—was alive when the 
term of the prior demise expired, and could have 
on that date executed a document in similar 
terms against which nothing could be urged, is 
@ very material point for consideration in the 
absence of other circumstances. Ordinarily a docu- 
ment being binding on the executant thereof, no 
further act of his would be necessary to atirm 
it; it isonly when he wishes to disarm it (in 
cases where he could do so) that he should 
indicate by an overt act, his disavowal,” 
Here the executant of Ex. B has joined the 
second plaintiff in filing the suit upon the 
melcharth. As Reilly, J. says: 

“Jf the karnavan who granted the lease prematurely | 


is still in office when the previous term expires, no 
one but he has the option to avoid his grant,” 


The learned Judges of the Full Bench 
have discussed both Kunhammad v. 
Kunhunni (1) and 8, As. Nos. 774 of 1917 
and 1147 of 1917 and this matter has by 
this judgment been set at rest. The 
learned Advocate for the respondents 
sought to get over the Full Bench judgment 
in this way: He says that one of the 
issues raised in the suit, Issue, No. 1, is ‘Is 
the melkanom supported by consideration ? 
Is if valid and binding upon the defend- 
ants ?” and that on this issue the Court of 
first instance finds that it is not proved 
that Ex. B was for consideration. He 
argues that the 15th defendant as a 
member of the sthanam was entitled to 
object to the melcharth on that ground. 
I may observe that while the trial Court 
has said something in para. 21 as to the 
evidence of necessity, it suddenly brings 
in its decision about consideration without 
any discussion of the grounds on which 
that conclusion is reached. The only 
portion of the judgment which deals with 
the matter runs as follows: 

“Whether the motive of first plaintiff was to make 
money forhimself or to oblige 1Uth defendant, it is 
not necessary to go into, the evidence as to 
necessity adduced is unsatisfactory, improbable and 
mutually contradicting. The plaintifi's witnesses 
themselves destroy the the case and I must hold 
that itis not proved that Ex. B was supported by 
consideration and was executed for sthanam necessity 


—on the only case put forward in evidence by the 
second plaintiff.” 


I can find nowhere in the judgment any 
discussion about -the question of consider- 
ation: in the Subordinate Judge's judgment 
there isnot a word about consideration, but 
the question of necessity is discussed. 
However, the argument adduced is to my 
mind fallacious. Thel5th defendant was 
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not a party to the original suit as framed 
and as mentioned above, in the suit the 
first plaintiff supported the second plain- 
tiff and the melcharth, and according to 
the Full Bench decision, if the lease was 
otherwise proper, he was the only person 
who was entitled to avoid it, he being tha 
sthani alive at the time when the previous 
demise expired. On his death during the 
trial the 15th defendant came in as his 
legal representative and it is clear that he 
came in in no other capacity whatever. 
He did not come in as a general member 
of the sthanam. That being so, he was 
not at libarty to depart from or contradict 
the position taken up by that person in 
the sut whose legal representative he was. 
If he .had any independent right as a 
member of the sthanam under which he 
could impeach the melcharih as being an 
improper one, then he should have asked 
to come in in that capacity, either with or 
without assuming the capacity of legal 
representative of the first plaintiff. A party 
who comes into the suit as the legal re- 
presentative of another party cannot be 
allowed to depart from or vary or con- 
tradict the attitude taken up by the party 
whose legal representative he is; it is 
obvious that if he were permitted to do 
60, it would be impossible to conduct any 
litigation where Jegal representatives come 
in. The present case affords an excellent 


illustration where two successive legal re- - 


presentatives of a party (first plaintiff} 
have sought to take up positions directly 
contradictory to that of their predecessor-in- 
law. If that is allowed who can know what 
the first plaintiff's caseis? Therefore the 
15th defendant was not at liberty as the 
legal representative of the first plaintiff in 
the suit to depart from the position of the 
first plaintiff. It is not disputed that the 
lessee cannot question the validity of the 
melcharth granted by his lessor. The 
learned Subordinate Judge has sought to 
get over this difficulty by saying that the 
15th defendant passed his right to ques- 
tion the validity of the melcharth to second 
defendant by granting a melcharth to the 
second defendant. As I have pointed out, 
the only capacity in which the 15th defen- 
dant could have objectel to the melcharth 
Ex. B would have been as an ordinary 
member of the sthanam. Iam extremely 
doubtful whether that right-which inhered 
in him personally could possibly be passed 
on toa stranger. It is sufficient to say, 
aS I have remarked above, that he was 
not a party to the suit in his capacity as 
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a member of the sthanam. 'He came on 
the record as the legal representative of 
the first plaiatiff the sthanz and therefore 
could not object to ths lease in that capa- 
city. Seeing that he was not at liberty to 
depart from the position of the first 
plaintiff in the suit, still less could he 
pass on the power of objecting to it to 
the second defendant. 

In the result, the second appeal is al- 
lowed with costs throughout aad the case 
remanded to the lower Appellate Court for 
disposal oa the other issues, which remain 
still undisposed, including the question of 
the value of improvements. 

[The case having been set down to be 
spoken to this day, the Court mada ths 
following l 

Order.—Court-fee stamp paid on appeal 
to be refunded.] 

A. Appeal allowed 

Case remanded, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 840 of 1933 
May 31, 1934 
RANGI Lat, d. 
ALI ZAMAN AND ANOTAER&— DEFENDANTS 


—ÅPPELLANTS 
Versus 
BHOLI AND OTHERS —P LAINTIFFS — 
RESPONDENTS 
Custom (Punjab)—W ill—Minhas Rajput of 


Rawalpindi Tahsil—Power of giving away ances- 


l property by will. indi 
an Tales Minhas Rajput of the Rawalpindi 


i ispoge of his ancestral property by a 
Ce ce oe riwaj-i-am of 19:0 he cannot 
do so though hs has the power to make a gift. 

S, CŒ. A. from the desree of the District 
Judge, Rawalpindi, dated February 6, 
1933, 

Mr. 

nts. 
: Mr. Mohammad Tufail, for the Respond- 
ents. | i 
Judgment.—The question of custom 
involved in this case is whether a sonless 
Minhas Rajput of the Rawalpindi Tahsil 
can dispose of his ancestral property by a 
will. According to the riwaj-iram of 1910 
he cannot do go though he has the power 
to make a gift. According to the riwaj-t-am 
of 1887 Rajputs stated that: 

“a man caa leave his property by testamentary 
disposition made with full possession of his facul- 
ties in presence of trustworthy witnesses, 

The author, however, noted that such a 
disposition of the whole estate against the 
rights of near relatives would undoubtedly 
be disputed. Quastion N>» 43 of that 


Mohammad Monir, for the Appel- 
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TUWOAJ-1-AM WAS: 

“Qan a testamentary disposition of property be 
made only with the consent of the heirs, or contrary 
to their wishes.” 

Below this question the author’s note is 
as follows: This is a very doubtful point 
and I should hesitate to say that any 
clearly defined custom had been made out 
in the case of any tribe. Each person 
thinks only of increasing his own powers 
upon his estate and answers accordingly. 
This +viwaj-i-am was compiled by Mr. Rc- 
bertson who afterwards became a Judge of 
the Chief Court. His opinion as to the 
value of the answers given is of great wei- 
ght. It is significant that the appellants in 
this case were not able to prove a single 
instance in favour of the custom of making 
wills. The entry in the riwaj-7 am of 1910, 
must therefore be held to he a correct re- 
cord of the custom on this point. The 
presumption attaching to that entry has 
not been rebutted at all. The learned 
Counsel for the appellants merely urged 
that as arule the power of making a gift 
is co-extensive with the power of making a 
will. It is, however, to be borne in mind 
that under Muhammadan Law a clear 
distinction is drawn between the power of 
making a gift and: the power of making a 
will. In the Rawalpindi District the 
influence of Muhammadan Law is more 
potent than in the central or eastern Dis- 
tricts of the province. The riwaj-t-am of 
1910 makes it clear that the power of 
making a gift was recognised and the 
power of making a will was not recognised. 
The decision of the learned District Judge 
was, in my opinion, correct. I dismiss the 
appeal with costs. l 

D, Appeal dismissed. 


Kamangka mau Nama agin 


LAHORE HIGH COURT 
Second Civil Appeal No. 1233 of 1933 
; May 5, 1934 
ABDUL RASHID, J. 
DAULAT SHAH— PLAINTIFF 
—ÅPPELLANT 
VETSUS 
BISHAN DAS AND OTHERS 
—DEFENDANTS-—RESPONDENTS. 

Evidence Act (I of 1872), s. 145—Admission by party 
in a previous proceeding—When to be used against 
him in subsequent proceeding—Deed — Recital as to 
ownership of adjoining land—Admissibility of, 
against person not party to deed. 

Unless the provisions of s. 145, Evidence Act, are 
complied with, no admission of a defendant made in 
"a previous proceeding can be used against him in 
a subsequent proceeding, Before a previous admission 
can be used against a party it must be put to him, 
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and an opportunity afforded to him to explain it if 
it is capable of explanation. Molar v. Ram Parshad 
(1) and Ghulam Murtaza v. Nagina (2%), relied 
on. 
A recital in a document as to the ownership of 
adjoining lands is not admissible in evidence as 
against persons whoare not parties to the document. 


“Hakim Ali v, Amrik Singh (3), followed. Mahiditta 


Mal v. Nicholson (4) and Lajpat Raiv, Faiz Ahmad 
(5), referred to. 

S.C. A. froma decree of the District 
TA Attock, Campbellpur, dated May 18, 
1933. 

Mr. S. N. Bali for Mr. B. Govind Das, 
for the Appellant. 

Mr. Ram Lal Anand I, for the 
dents. 

Judgment.—On March 25, 1931, the 
plaintiff-appellant instituted a suit for 
possession of a house on the allegation that 
it had been mortgaged to him with possession 
by Khan Bahadur, father of defend- 
ants Nos. 1 to 4, and that Bishan Das, 
defendant No. 5,in execution of a decree 
against Khan Bahadur had got the house 
sold and had purchased: it himself. The 
plaintiff further alleged that Bishen Das 
during the course of the previous litigation 
had admitted that the house in dispute had 
been validly mortgaged to the plaintiff 
with possession. Bishan Das was the 
only contesting defendant in the case. 
He pleaded, inter alia, that the house in 
dispute had not been mortgaged to the 
plaintiff, but that another house situated to 
the north of the house in dispute had been 
so mortgaged and that therefore the plain- 
tiff's claim was liable to dismissal. The 
trial Court held that ithad been proved that 
the house in dispute had been mortgaged 
tothe plaintiff, and that in view of his 
previous admissions the defendant was 
debarred and estopped from denying the 
plaintiff's mortgagee rights. A decree for 
possession was ‘passed in favour of the 
plaintiff. The learned District Judge, on 
appeal, held that the plaintiff had failed to 
prove hiscase by any evidence and that 
the admissions alleged to have been made 
by Bishan Das were not legal evidence as 
they had not been put to him under s. 145, 
Evidence Act. The appeal of the defend- 
ant was accepted and the suit was dismiss- 
ed with costs. The plaintiff has preferred 
a second appeal to this Court. 

It was contended by the learned Counsel 
for the appellant that the admissions made 
by the defendants had been wrongly exclud- 
ed by the learned District Judge. It was 
urged that s, 145, Evidence Act, only refers 
to witnesses produced in Oourt, and does 
not apply tothe parties, The admissions 
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of a defendant, according. to the learned 
Counsel, could be taken into consideration 
without complying with the provisions of 
8.145, Evidence Act. In my opinion this 
argument hasno force. It waslaid down in 
Molar v. Ram Parshad (1) thatan admission 
made by a party in a previous proceeding 
must be putto that party before it is used 
against him in a subsequent case. It was 
observed in Ghulam Murtaza v. Nagina (2), 
that before a previous admission can be 
used against a party, it must be put to him, 
and an opportunity afforded to him to ex- 
plain it if itis capable of explanation. 

The trial Court had admitted in evidence 
a copy of a mortgage deed executed by Khan 
Bahadur in favour of Mehar Chand on 
November 29, 1926, Ex. P-18. The learned 
District Judge held that this copy was 
inadmissible in evidence as the loss of the 
original had not been established. The 
learned District Judge has remarked in his 
judgment: 

“that Mehar Ohand had been summoned and did 


not attend. This was no reason for. allowing second- 
ary evidence." 


It appears from the record, however, that 
Mehar Chand did attend and stated that 
the original of Ex. P-18 had been lost, No 
oath was, however, administered to this 
witness nor was he allowed to be cross-exa- 
mined on behalfofthe defendant. Be it as 
it may, I am of the opinion that Ex. P-18 is 
inadmissible on other giounds, Exhibit 
P-18 is a document whereby certain proper- 
ty was mortgaged in fay our.of Mehar Chand. 
Mehar Chand is no party to the present 
litigation, and thereforethe recital in this 
document as tothe boundaries of the land 
mortgaged to Mehar Chand cannot be 
availed of by the plaintiff in support of his 
own Claim. It was held in Hakim Ali v. 
Amrik Singh, 108Ind. Cas. 264 (3) thata 
recital in a document as to the ownership of 
adjoining lands is not admissible in 
evidence as against persons who are not 
parties to the document. Reference may 
also be made in this connection to Mahiditia 
Mal v. Nicholson 19 Ind. Cas. 770 (4) 
and Lajpat Rai v. Faiz Ahmad (5). I hold 
therefore, though on different grounds, that 
the mortgage deed in favour of Mehar 
Chand (Hix. P-18) was rightly excluded 
from avidence. 

d) 102 Ind Oas 198; A I R 1927 Lah. 377;25 PL R 


(2) 123 Ind, Gas. 273; à I R 1930 Lah. 991; 11 G 
410; 31 P L R 243; Ind. Zul. (1950) Lah. 422. 

(3) 108 Ind Cas. 2:64 

(4) 19 Ind. Cas. 7:0, 

(5) 103 Ind Oas- 8:9; A I R1927 Lah. 448;8 Lah. 
651; 29 P L R 74, , 
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No other question of law was raised by 
the learned Counsel for the appellant. The 
finding that tbe house in dispute has not 
been proved to have been mortgaged to 
the nlainliffis one of fact and cannot be 
challenged in second appeal. I, therefore, 
dismiss this appeal with costs. 

D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Criminal Revision No. 226 of 1934 
July 11, 1934 
Guna AND BarTLEY, JJ. 
JOGENDRA LAL PAL AND orages— 
PETITIONERS 
VETSUS 
SHEIKH ANJU—OprrosıTs Party 

Criminal Procedure Code {Act V of 1898), s. 143— 
Order without drawing up proceedings, without taking 
evidence, etc., is illegal. 

The order passed by the Magistrate under s. 143, 
Oriminal Procedure Oode, without drawing up ‘a 
proceeding, without taking evidence, and without- 
giving an opportunity to the petitioners .to sub- 
stantiate their case, is wholly without jurisdiction 
and illegal; and further the order made by the 
Magistrate unders 143, Criminal Procedure Code, 
without an adjudication about the existence of the 
public nuisance as contemplated in the section by a 
competent Oourt is bad in law and illegal. 


Mr. Suresh Chandra Taluqdar, for the 
Petitioners. 

Mr. Birendra Kumar De, for the Opposite 
Party. 

Order.—This Rule was issued on the 
District Magistrate of Dacca and upon 
the opposite party, Sheik Anju, to show 
cause why the order passed by the De- 
puty Magistrate of Munshigunge, on 
December 14, 1933, purported to be made 
under s. 143, Criminal Procedure Code, 
should not beset aside. On the materials 
placed before us, we have no hesitation 
in coming to the conclusion that the Rule 
should be made absolute on the grounds 
on which it was issued, viz., that the 
order passed by the Magistrate under 
s. 143, Criminal Procedure Code, without 
drawing up a proceeding, without taking 
evidence, and without giving an opportunity 
to the petitioners to substantiate their case 
is wholly without jurisdiction and illegal; 
and further that the order made by the 
Magistrate under s. 143, Criminal Proce- 
dure Code without an adjudication about 
the existence of the public nuisines as’ 
contemplated in the section by a com- 
petens Court is bad in law and illegal. 


` It does not appear tous, from the judg- 


ment recorded by the Magistrate in this 
case or from any materials placed before 
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us thatthe proper procedure to be followed 
in a caseof this description was followed 
by the Magistrate before passing final 
orders inthe case. In the above view of 
the case, the Rule is made absolute, and 
the order passed by the Magistrate under 


s. 143, Criminal Procedure Code, on 
December 14, 1933 isset aside. 
D, Rule made absolute. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1496 of 1928 
May 30, 1934 
ADDISON AND ABDUL RASHID, JJ. 
PANNA LAL—Puatnrirr—aA PPELLANT 


VETSUS 
NUR MOAZAM AND oTHERS—DEFENDANTS 
—RESPONDENTS 

Custom (Punjab)—Succession— Onus—Riwaj-i-ams 
against succession by daughters—Onus to prove 
contrary—Entry in riwaj-i-am—Presumption—Lohars 
of Mangohwal, whether follow Muhammadan Law. 

In view ofthe entries in the three successive 
riwaj-t-ams that the daughters were excluded by 
collaterals, the onus of proving that the family of 
deceased Lohar of Mangohwal was governed by 
Muhammadan Law and not by Customary Law ison 
the daughters. i es 

An entry in the riwaj-i-am even though unsup- 
ported by instances isa strong piece of evidence, 
and is sufficient to establish the existence of a 
custom, unless the correctness thereof is rebutted 
by the evidence produced by the other party. 

Where most of the Lohars in village Mangohwal 
are occupancy tenants and cultivate land themselves 
in addition to their work as blackemiths, the mere 
fact that one of euch Lohars did not work as 
blacksmith does not by itself show that he had 
given up the custom which was applicable to the 
other members of his tribe living in the same 
village. The onus lies heavily on the person claiming 
against custom, 

S. CO. A.from the decree of the District 
Judge, Gujranwala, dated March 2, 1928, 

Mr. J. N. Aggarwal, for the Appellant. 

Mr. Zafrullah Khan, for the Respondents. 

Abdul Rashid, J.—'The sole question for 
determination in this appeal is whether 
the family of Nizam Din, a Lohar of village 
Mangohwal in the Gujrat district; follows 
custom in metters of succession or whether 
the family is governed by its personal Jaw. 
Both the lower Courts have held that the 
family of Nizam Din is governed by Custo- 
mary Law and the plaintiff has preferred 
a second appeal to this Court. 
~ The riwaj-i-am of the Gujrat district pre- 

pared at the Settlement of 1863 shows that 
the Lohars followed the same custom as 
the Gujars and amongst the Gujars when- 
ever a sonless proprietor died, his property 
was inherited by his collaterals and did 
not devolve on the daughter. Jn the ri- 
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waj i-am of 1892 it was observed that all the 
tribes that were consulted stated that 
were there where sons, daughters could not 
inherit any share. Lohars were one of the 
tribes that were consulted atthe time of 
the compilation of this riwaj-i-am. In the 
riwaj-i-am. of the Gujrat district compiled at 
the time of the Settlement in 1922, it 1s 
mentioned that, as regards ancestral im- 
movable property, daughters inherit in the 
absence of the collaterals of the 5th degree. 
This is the custom of all the tribes in that 
district, but the preface does not enumerate 
the tribes that were consulted at the time 
of the compilation of this riwaj-i-am. In 
view of the entries in the three successive ri- 
waj-r-ams the onus of proving that the family 
of Nizam Din was governed by Muhammadan 
Law and not by Customary Law was rightly 
placed on the plaintiff. 

Reliance is placed on behalf of the plain- 
tiff mainly on the judgment of Lala Gul- 
want Rai, Senior Subordinate Judge, dated 
June 26, 1927. In that case a creditor of 
Nizam Din, sued his sons, daughters and 
widow for recovery of certain debts due 
from the deceased Nizam Din. The Senior 
Subordinate Judge held that the family of 
Nizam Din followed Muhammadan Law and 
could not be said to be governed by Custo- 
mary Law. The learned Judge in that 
case observed that it had not been proved 
that Nizam Din and his father Pir Bakhsh 
had ever cultivated land with their own 
hands, that they lived in Mangohwal which 
was a town and not a village, and that the 
entry in the riwaj-i-am to the efféct that 
Lohars were governed by Customary Law 
was not supported by any instances and 
was therefore valueless. ; 

It is well-established that an entry in 
the riwaj-i-am, even though unsupported by 
instances is a strong piece of evidence, 
and is sufficient to establish the existence 
of a custom, unless the correctness thereof 
is rebutted by the evidence produced by 
the other party. On behalf of the defendants 
reliance was palced ona judgment of Mr. 
Ganga Ram Soni, District Judge, dated 
October 22, 1924, whereby it was laid down 
that the family of Nizam Din was govern- 
ed by the Oustomary Law. In that case 
a large number of witnesses were produced 
who deposed that the Lohars of village 
Mangohwal and the adjoining villages 
were governed by Customary Law. More- 
over seventeen mutations were placed on 
the record to show that amongst the Lohars 
of the Gujrat district, Customary Law was 
followed in matters of succession and 
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daughters and sisters- were excluded by the 
collaterals. In another judgment, Febru- 
ary 27, 1926, it was held by Lala Kundan 
Lal, Subordinate Judge, First Class, that 
the family of Nizam Din was governed by 
Customary Law and that, in this family, 
there was not a. single instance in which 
the property was ever inherited according to 
Muhammadan Law, and that whenever the 
succession opened out the daughters were 
always excluded by the collaterals. One 
Buta was the uncle of Nizam Din. His 
widow, Musammat Allah Bibi, forfeited her 
life-estate on her re-marriage. 

It was contended on behalf of the appel- 
lant that it was not proved that either 
Nizam Din or his father Pir Bakhsh cul- 
tivated land with their own hands, and that 
both of them were contractors and did not 
depend on agriculture for their livelihood. 
Tt is however clear that most of the other 
Lohars in village Mangohwal are occup- 
ancy tenants and cultivate land themselves 
in addition to their work as blacksmiths. 
They are merely an adjunct to the pro- 
prietary body. If Nizam Din and his father 
did not work as blacksmiths, this does not 
by itself show that they had given up the 
custom which was applicable to the other 
members of their tribe living in the same 
village. I am, therefore, of opinion, that the 
onus which lay heavily on the plaintiff- 
appellant in view of the entries in the 
riwaj-i-am, has not heen discharged by the 
production of the judgment of Lala Gul- 
want Rai or by proof of the fact that Nizam 
Din and his father did not work as black- 
smiths in Mangohwal., 

For the reasons given above, I would 
affirm the decisions of the Courts below and 
dismiss this appeal with costs. 

Addison, J.—I agree. 

D. 4 Appeal dismissed. 


Treenea E 


LAHORE HIGH COURT 
Second Civil Appeal No. 48 of 1934 
July 8, 1934 
AcHa HAIDAR, J. 
SAMMAN—Drrenpant—APPELLANT 


TETSUS 
DALJIT SINGH AND anoTHER— 
PLAINTIFFS AND OTSERS—DsFENDANTS 


; ; — RESPONDENTS 

, Punjab Custom (Power to Contest) Act (II of 1920), 
8. %—Scope of—Heir not appointed—S, T, whe- 
ther bars suit for possession tf plaintiff successfully 
denies adoption. 

Section 7, Punjab Custom (Power to Contest) Act 
lays down thatno person shall contest the ap- 
pointment of an heir to non-ancestral immovable 
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property on the ground that such an appointment 
is contrary to custom, but when as a matter of fact 
there was noappointment ofan heir at all, the 
section is no bar and the plaintiffs can maintain 
their suit for possession by successfully denying that 
no adoption whatsoever took place.’ 

8. C. A. from the decree of the District 
J A Jullundur, dated December 12, 
1933. 

Mr. Badri Das, for the Appellant. 

Messrs. Jagan Nath Aggarwal and 
Shambhu Lal Puri, for the Respondents. 

Judgment.—This appeal arises out of 
a suit for possession. of two-thirds share in 
certain lands and for the recovery of 
Rs. 220, being the plaintiffs’ two-thirds 
share in the price of certain bullocks. 
The trial Court decreed the plaintiffs’ 
claim as regards the land in dispute with 
costs against the defendant, Samman, but 
the claim for recovery of Rs. 220 was dis- 
missed. Both parties were dissatisfied with 
the decree passed by the trial Judge and 
filed their respective appeals in the Court 
of the District Judge. The District Judge 
has dismissed the appeal of Samman with 
costs and has allowed the appeal of the 
plaintiffs to the extent of Rs. 200 with 
proportionate costs, Samman has come 
up to this Court in second appeal. The 
following pedigree table would show the 
relationship of the parties for the purposes 
of understanding the facts of the case: 





aan Singh 
| | | 
Natha Kartar Bishan Kabul 
Singh Singh Singh Singh 
| plaintiff, 
Daljit Singh Samman 
plaintiff, defendant. 


Natha Singh died on March 16, 1932. 
On his death Samman got possession of 
the property left by him and obtained 
mutation in his favour, alleging himself 
to be the adopted son of Natha Singh. The 
plaintiffs say that Samman had never been 
adopted by Natha Singh and therefore 
they are entitled to two-thirds share in the 
property left by Natha Singh, as his col- 
laterals. The trial Court framed the fol- 
lowing issues: (1) Whether the suit land is 
ancestral? (2) Whether defendant No. 1 
Samman was lawfully adopted by Natha 
Singh deceased and is the adoption valid 
by custom ? 


There were two other issues but we are 
not concerned with them in the present 
appeal. The trial Judge did not record 
any finding as to whether the property 
was ancestral or non-ancestral. He how- 
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ever took up the question of the, factum 
of adopiion and, after examining the 
evidence with considerable care, observed 
that a careful review of the entire oral 
evidence produced by the defendant left 
the impression upon him that it was too 
vague and unsatisfactory to warrant a 
finding in favour of the defendant that 
he was actually adopted by Natha Singh 
and he finally concluded his finding on 
Issue No, 2 by holding that the adoption 
had not been proved and the issue must 
be decided against the defendant and that 
the question as regards the validity of the 
adoption did not arise as it was not con- 
tested by plaintifis. In other words he 
did not record any finding whatsoever as 
regards the validity of the adoption, as 
such a finding would obviously be un- 
necessary in view of the finding that the 
adoption never took place in fact. The 
learned Disstrict Judge accepted the find- 
ing of the Subordinate Judge which, as 
already mentioned, was to the effect that 
no adoption whatsoever took place in fact 
and dismissed Samman’s appeal with costs. 

Mr. Badri Das, on behalf of the defendant- 


appellant, Samman, stated that, in view 
of the fact that the lower Ap- 
pellate Court has held that a valid 


adoption had not been proved under the 
Customary Law, he accepted that finding. 
He however argued that a plaintiff can 
only challenge the appointment of an heir 
under the provisions of s. 7, Punjab 
Custom (Power to Contest) Act, (Local Act 
II of 1920) if the property was ancestral 
and that, as there was no snch finding 
recorded by either of the Courts below, he 
asked that an issue may be remitted for 
the purpose. The learned Judge of the 
lower Appellate Court, in my opinion, 
fully accepted the finding of the trial 
Judge on the question of the factum of 
adoption, but, curiously enough, he intro- 
duced the word “valid” before adoption 
and recorded his concurrence with the 
Subordinate Judge in the following terms: 

“The learned Subordinate Judge who tried the 
case, held that there was no valid adoption, and 
that the plaintiffs were accordingly entitled fo pos- 
session of the share of-the immovable property 
which they claimed.” 

From the general trend of his judgment 
I have not the slightest doubt in my mind 
that the learned District Judge was of 
opinion that no adoption took place in 
fact and that the word “validity,” which 
finds place in his ultimate finding, must 
be treated as asurplusage. This being so, the 
plaintiffs are not hampered in their present 
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suit by the provisions of s. 7, Punjab 
Custom (Power to Contest) Act, 1920. The 
plaintiffs sued for possession and attacked 
the defendant's claim to be the adopted son 
by alleging that the adoption never took 
place. Section 7 lays down that no person 
shall contest the appointment of an heir 
to non-ancestral immovable property on 
the ground that such an appointment is 
contrary to custom, but when asa matter 
of fact there was no appiontment of an heir 
at all, the section is no bar and the plaint- 
iffs can maintain their suit for possession, 
by successfully denying that no adoption 
whatsover took place. 

I, therefore, affirm the decree of the lower 
Appellate Court and dismiss the appeal 
witb costs. 

N. Appeal dismissed. 





CALCUTTA HIGH COURT 
Oivil Rule No. 1371 of 1933 
June 29, 1934 
NASIM ALI AND KRUNDKAR, JJ. 
PRITHWI CHAND LALL CHOUDHURY 
— PRTITIONER 


versus 
ELAHI BUKSH MOHAMED—Oprosits 
PARTY 

Bengal Tenancy Act (VIII of 1885), s. 
Order in proceedings under, if appealable, ` 

No appeal lies from an order in a proceeding ' 
under s. 26-J, Bengal Tenancy Act 

C. R. from an order of the Sub-Judge, 
Dinajpur, dated July 21, 1933. 2 
_ Messrs. Sudhansu Sekhar Mukherjee and 
Shoilendra Nath Majumdar, for the peti- 
fioner. 

Mr. Subodh Chandra Dutta, for the Op- 
posite Party. 

Order.—This is an application in 
yevision against the order of the Sub- 
ordinate Judgeof Dinajpur, dated July 20, 
1933, reversing the order of the Munsif 
of Raigunj ina proceeding under s. 26-J, 
Bengal Tenancy Act. The only ground 
on which the Rule was issued is that 
the learned Judge had no jurisdiction to 
interfere with the order of the Munsif in 
appeal as the order of the Munsif was not 
at all appealable. It appears from the 
judgment of the learned Subordinate Judge 
that he is also of opinion that the order 
in a proceeding under s. 26-J, Bengal 
Tenancy Act is not appealable, but he 
treated the order as one under s. 15%, 
Bengal Tenancy Act, We have looked 
into the petition which was filed by the 
landlord on the basis of which the pro 
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ceeding out of which the present Rule 
has arisen was started. It is clear from 
the said petition that it was only under 
s. 26-J, Bengal Tenancy Act.” The 
learned Judge was therefore in error in 
holding that it could be treated as a 
proceeding unders. 158, Bengal Tenancy 
Act. The result, therefore, is that this 
Rule is made absolute, the order of the 
learned Subordinate Judge is set aside 
and that of the Munsif restored. There 
will be no order for costs in this Rule. 


D. Rule made absolute. 


PESHAWAR JUDICIAL COMMIS- 
= SIONER'S COURT 
Civil Revisicn Petition No. 305 of 
1934 
February 1, 1935 
MIR AHMAD, A. J.C. 
Fırm SOHNA MAL PREM SINGH— 
DEFENDANT— PETITIONER 
VETSUS 
Seth CHELA RAM - PLAINTIFE 
AND oTaERS —DEFENDANTS— 
RESPONDENTS 

Civil Procedure Code (Act V of 19)8), O. XX, r. 13 
—Person handing over his property for administra- 
tion and executing composiiton deed—Suit by creditors 
—Decree—Suit, ifan administrative suit—Decree, if 
binds creditor not party to suit—Transferee in 
composttion deed, if holds property adversely to 
creditors. 

One G who got heavily into debt, asked S,a Vakil 
to take up the administration of his estate for the 
purpose of liquidating his liabilities. A composi- 
tion deed was drawn up whereby all movable 


and immovable property was alleged to be 
handed over to S. and a list of creditors 
was incorporated in the document. Firm 8, P. 


was one of them, Some of the creditors brought 
a suit against G. and S. and asked the Court 
to pass a decree in the termsofthe composition deed 
and direct that the money due to them from G. be 
paid by S. accordingly. The District Judge passed a 
decrees in accordance with the provisions of the 
composition deed. Firm S. P, who were nota party 
to the composition deed nor to the suit, did not get 
anything out of the arrangement and had to file a 
suit fortheir money. Thay obtained a decree and 
attached the property in dispute which was ultimate- 
ly putto auction : 

Held, that the composition deed and the dezree 
thereon amounted to nothing more nor less than a 
private arrangement between S. and G. It was 
certainly not an administration decree as contemplat- 
ed by O. XX,r.13. It wasa judgment in personam 
and obviously bindinz only on the persons who were 
parties to it and therefore the auction sale was 
valid. 

Held, also, that it could not be said that G. having 
divested himself of the property S. therefore held 
it adversely to all the creditors, wheth2r or not they 
were party to the composition. | 

O. R. P. from an order of the Second Addi- 


tional District Judge, Peshawar, dated 
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December 6, 1933 setting aside the order of 
the Honorary Sub-Judge, Peshawar, dated 
March 2?, 1933. 
Sardar Amar Singh, 
tioner. 
Sheikh Muhammad Shafi and Mr. Abdul 
Latif, for the Respondente, 


for the Peti- 


Judgment.—One Gulfam, who was the 
owner ofthe firm Ramsaran Gulfam got 
heavily intodebt. He asked Seth Chelaram, 
Vakil of Peshawar, to take up the adminis- 
tration of his estate for the purpose of 
liquidating his liabilities. A composition 
deed was drawn up on July 30, 1923, 
whereby all movable and immovable prop- 
erty was alleged to be handed over to Seth 
Ohelaram and a list of creditors was incor- 
porated in the:document. Firm Sonamal 
Premsingh was one of them. 

Some of the creditors brought a suit 
on July 29, 1926, against Gulfam and 
Seth Chelaram and asked the Court to pass 
a decree inthe terms of the composition 
deed and direct that the money due to them 
from Gulfam be paid by Seth Chelaram 
accordingly. The District Judge (Senior 
Sub-Judge), passed a decree on October 29, 
1926, in accordance with the provisions 
of the composition deed. But unfortuna- 
tely an error crept in when preparing the 
decree sheets. The vernacular decree-sheet 
directs that Seth Chelaram shall take 
possession of the movable properly, while 
the decree-sheet in English orders that he 
Shall take possession of the movable 
property belonging to Gulfam. The order 
ofthe Court also states that movable 
property should be taken over. Seth 
Ohelaram continued to do some odds and 
ends about this liquidation. Firm Sonamal 
Premsingh, who were not a party to the 
composition deed norio the proceeding in 
1926, did not get anything out of the ar- 
rangement and had to file a suit for their 
money Rs. 3700. They obtained a decree 
and attached the property in dispute. 
Lala Chelaram objected to the attachment 
but failed. The property was finally 
knocked down to Banaras and Khuda 
Bakhsh (also known as Allahbakhsh) res- 
pondents. 

Seth Chelaram filed the present suit for 
a declaration that the decree was binding 
on Sonamal Premsingh and that therefore, 
the auction sale was invalid. The vendees 
were also impleaded. The trial Court 
found that the decree was not binding on 
the firm and therefore, dismissed the suit 
oa this point only. The Appellate Court, 
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on the other hand, held that it was binding 
and without remanding the case for trial 
on other issues, accepted the appeal and 
granted a decree for declaration to that 
effect. Sonamal Premsingh have now 
come up oD revision. 

A careful consideration of the composi- 
tion deed and the decree thereon reveals 
the fact that they amount to nothing more 
ncr less than a private arrangement be- 
tween Seth Chelaram and Gulfam. It is 
certainly not an administration decree as 
contemplated by O. XX, r. 13. It is not 
the administration of ihe estate of a 
deceased person. There is no preliminary 
decree. All the creditors have not joined 
nor has any enquiry been made withregard 
to the debts of Gulfam, and so far as this 
record goes, nothing hasas yet been done 
at least to pay the debt of the petitioner. 
It is a judgment in personam and obviously 
binding on the persons who were parties 
to if, 

The learned Counsel for Seth Chelaram 
has strenuously argued the point that 
Gulfam having divested himself of the 
property Seth Chelaram, therefore, held 
it adversely to all the! creditors, whether 
or not they were party to the composition. 
I do not find myself inclined to agree 
with the proposition. If a debtor could 
thus be allowed to create a stale-mate 
for his creditors by executing a docu- 
ment ofthis nature in favour ofa third 
person, there will be no remedy left for 
the creditors and they will be at the mercy 
‘of that person for ever. Moreover the very 
document shows that Seth Chelaram had 
to pay Sonamal Premsingh. He could not, 
therefore, say that he holds adversely 
tothe firm and that they cannot recover 
their money from the property in his hand 
at any time, In the circumstances I think 
the finding of the trial Court was correct 
and thatof the Appellate Court must be 


set aside. I accept the petition 
and dismiss the suit with costs through- 
out. 

D. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1742 of 1933 
May 23, 1934 
RANGI LAL, J. 
SADA RAM—DEFENDANT—ÅPPELLANT 
VETSUS 
SHAHAZADA RAM—Pratntirr— 
RESPONDENT 
Contract Act (IX of 1872), s. 2—Creditor releasing 
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debtor and accepting new debtor inhis place— 
Release of old debtor, if good consideration for new 
contract—Two joint Hindu brothers having dealings 
with plaintiff—One of them striking balance after 
the other's death—Suit on balance—Consideration 
for acknowledgment, if exists, 

Where a creditor releases his debtor and accepts 
a new debtor in his place, the release of the origi- 
nal debtor furnishes a good consideration for the 
new contrast. 

A and his elder brother, both Hindus, who lived 
together and cultivated their land jointly had 
dealings with B but the elder brother alone made 
the necessary entries inthe account books. After 
the elder brother’s death, A struck a balance and 
continued the dealings in thesame manner as before 
striking periodical balances. B then suedon the 
basis of the last balance and A's defence was that 


there was no consideration for striking the 
balance : ` 
Held, that the defendant must also have felt a 


moral obligation to pay the debt because he had 
enjoyed the benefit ofit jointly with his deceased 
brother and there was, therefore, good consideration 
for acknowledgment made by A after his elder 
brother's death, Anant Krishna v. Saraswati Bai 
(1), referred to, 

S. C. A. from the decree of the District 
Judge, Ambala, dated August 7, 1933. 

Mr. Dev Raj Sawhney, for the Appellant. 

Mr. Tek Chand, for the Respondent. 

Judgment.—The findings of fact arriv- 
ed at by the lower Appellate Court are as 
follows: Raja Ram and Sada Ram were 
two jat brothers who lived together and 
cultivated their land jointly. They had 
dealings with Shahzada Ram, but Raja 
Ram who was the elder of the two brothers 
made the necessary entries in the creditors’ 
account books. After the death of Raja 
Ram, Sada Ram struck a balance of 
Rs. 1,068 and continued the dealings in 
the same manner as before striking periodi- 
cal balances. Shahzada Ram sued on the 
basis of the last balance. The trial Court 
dismissed the suit on the finding that the 
balance of Rs. 1,068 struck by Sada Ram 
after the death of Raja Ram was without 
consideration. The learned District Judge 
held that there was good consideration for 
the striking of the balance in question and 
a decree for a sum of Rs. 1,854 was passed, 
Sada Ram has preferred a second appeal 
to this Court and the finding of the learned 
District Judge on the question of con- 
sideration has been attacked. 


I am, however, of opinion, that there is no 
force in the appeal. There is no doubt 
that after the death of Raja Ram his 
minor son could be sued for the debt due 
from the father. It may be that the 
ancestral property in his hands was exempt 
from attachment butthe debt might well 
have been recovered from the movables 
and the non-ancestral property left by the 
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deceased debtor. It is well established 
that where a creditor releases his debtor 
and accepts a new debtor in his place, the 
release of the original debtor furnishes a 
good consideration for the new contract. 
In Anant Krishna v. Saraswati Bai (l), 
it was held that the plaintifi’s forbearance 
to sue the original debtor was a good 
consideration for a promissory note exe- 
cuted by the latter’s cousins. In the 
present case, the defendant must aleo 
have felt a moral obligation to pay the 
debt because he had enjoved the benefit 
of it jointly with his deceased brother. The 
-‘Jearned Counsel for the appellant drew my 
attention to the plaint in which the de- 
fendant was described as a member ofa 
joint Hindu family with Raja Ram and 
also to the plaintifi’s statement before the 
striking of issues when it was alleged that 
the Hirst balance was struck by Sada Ram 
as the guardian of Raja Ram’s minor son. 
-These allegations were ill-advised and were 
not found to have been proved. The sole 
question for decision was whether there 
was good consideration for the acknowledg- 
ment made by the defendant after the 
death of his brother. On this point the 
finding of the learned District Judge is quite 
clear and is in accordance with law. I 
dismiss the appeal with costs, 

N. Appeal dismissed. 

(1) 111 Ind. Cas, 556; A I R1928 Bom. 316; 30 
Bom. LR 709. 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 858 of 1930 
March 15, 1934 
Divatia, J. 
ABDUL KARIM HAJI DAGUBHAI 
— PLAINTIFF— APPELLANT 
VETEUS 
SECRETARY or STATE— DEFENDANT 
—-RrsPoNDENT 
Bombay Revenue Jurisdiction Act (X of 1876), 
8. ll—Commissioner’s order— Appeal to Government ~ 
Copy of order complained against not annexed— 
Presentation, if proper—Suit, if barred—Bombay 
Land Revenue Code (Act V of 1879), ss. 203, 208. 
Presentation of a second appeal to Government 
against the Commissioner's decision without annex- 
ing a copy of theorder appealed against, as required 
by s.204 read with s. 208, Bombay Land Revenue 
Code, is not presentation in proper form, Consequ- 
ently, a suit for recovery of possession of the proper- 
ty involved is barred underthe Bombay Revenue 
Jurisdiction Act, 1876. 
S. C, A. from the decision of the District 
Judge, Nasik,in Appeal No. 141 of 1929. 
Mr. K. H. Kelkar, for the Appellant. 
Mr, B. G. Rao, for the Respondent. 
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Judgment.—This isa plaintiff's appeal 
against the Government in a suit for 
recovery of possession of certain property 
on the ground that the plaintiff was ille- 
gally dispossessed of the same by the 
defendant, and for further ancillary reliefs. 
The defendant’s case, among other things, 
was that the suit was barred under s. 11, 
Bombay Revenue Jurisdiction Act inas- 
much asthe plaintiff did not file a proper 
second appeal to the Government against 
the decision of the Commissioner in 
appeal presented by the plaintiff against 
the original order of the Collector. The 
trial Court found on the issues that the 
suit was not barred under s. 11, Bombay 
Revenue Jurisdiction Act, and that onthe 
evidence the plaintiff hud succeeded in 
proving the ownership ofthe plaint pro- 
perty and, therefore, he was entitled to the 
reliefs claimed by him. The finding about 
the maintainability ofthe suit was based 
on the ground that all thats. 11, Bombay 
Revenue Jurisdiction Act, required was 
a presentation ofthe appeal and that even 
though that presentation might be defective 
for some reason, as, for instance, the appeal 
being filed beyond time, none the less it is 
a presentation, and ass. 11 contemplates 
simply presentation and not necessarily 
a valid presentation, there was no bar of 
that section in this case inasmuch as there 
was a presentation of the appeal to the 
Government, and the trial Court relied upon 
iwo decisions of this Court in Abaji Parash- 
ram v. Secretary of State (1), and Hanchod v. 
Secretary of State for India (2). 

On appeal by the defendant, the learned 
District Judge has disposed of the appeal 
on the preliminary point ofthe maintain- 
ability of the suit and has held that the 
suit is barred under s. 1], and, therefore, 
he has not gone into the merits of the 
case. The learned District Judge is of 
opinion that as the appeal was filed to the 
Government without the necessary annexure 
as required by law, t. e, Bombay Land 
Revenue Code, that presentation was not 
in proper form, that, infact, it was not an 
appeal at all and that, therefore, it cannot 
be said that an appeal had been filed or 
presented as required by s. 11, Bombay 
Revenue Jurisdiction Act. 

Against this decreezof the lower Appellate 
Court the present appeal has been filed by 
the plaintif and the contention of his 
learned Advocate is that the decision of 
the trial Court is correct inasmuch ag 


(1) 22 B 579. 
(2° 22 B 583, 
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all thats. 11 requires is presentation, and 
there has been here a presentation, even 
though it may be either defective or invalid 
and reliance is placed on'the two cases on 
which the trial Court has relied. On the 
other hand the learned Assistant Govern- 
ment Pleader on behalf of the deferdant 
contends that these two cases do not ap- 
ply tothe facts of this case inasmuch as 
there is no question of limitation in this 
case, but the question is, whether there 
has been a presentation of an appeal as 
required by law, and that in the present 
case a second appeal did lie tothe Govern- 
ment and if so under ss. 204 and 208, 
Bombay Land Revenue Code, it was neces- 
sary that the appeal to the Government 
should have been accompanied by the 
decision or order appealed against, and he 
invokes the aid of the parallel provisions 
of the Oivil Procedure Code in O. XLI, 
r. 1, in which it is provided that every 
appeal shall be preferred in the form of a 
memorandum signed by the appellant or 
his Pleaderand presented to the Court or 
tosuch officer as it appoints in this behalf, 
and that the memorandum shall be accom- 
pained by a copy of the decree appealed 
from and (unless the Appellate Oourt 
dispenses therewith) of the judgment on 
which it is founded, and he further relies 
upon the construction of these provisions 
in the cases of Chunilal Jethabhai v. Dahya- 
bhai Amulakh (3), Chamela Kuar v. Amir 
Khan (4), Lingayya v. Chinna Narayana 
(5), and Abdul Hakim v. Hem Chandra Das 
(6), to show that an appeal could not be 
said to have been presented at all unless 
it was accompanied by the necessary an- 
nexures contemplated by this rule. He 
contends thatthese provisions being an- 
alogous to the provisions under the Bom- 
bay Land Revenue Code, the same reason- 
ing should apply here also, and that, there- 
fore, thereis a clear bar ofs. 11, Bombay 
Revenue Jurisdiction Act. I think that 
contention is correct. The two decisions 
on which reliance has been placed by the 
trial Court are distinguishable from the facts 
ofthis case. In the first case relied upon, 
i, e. Abaji Parashram v. Secretary of State 
(1), the question did not arise in the form in 
which it arises here. There an appeal was 
presented to the Commissioner presumably 


with allthe necessary accompaniments. 
(3) 32 B 14;9Bom L R 1138, 
(4) 16 A 77; A WN 1893, 223, 
(5) 44 Ind. Cas. 805; 41M 169; AI R 1918 Mad. 
13; 33 ML J 566; 7 L W 443 (F B). 
AW 30 Ind, Cas. 165; Al RI9I5S Oal. 666; 42 O 
433. 
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. But without waiting for a reply from the 


Commissioner, the plaintiff filed a suitin 
the Civil Court and the bar of s. 11, Bom- 
bay Revenue Jurisdiction Act was sought 
to be. applied. But that plea was over- 
ruled, and it was held that it was not in- 
cumbent onthe plaintiff to wait for the 
actual decision of the Commissioner. It 
was enough if the appeal had been 
presented to the proper authority. But 
that is nota decision on the point before 
us as to whether a presentation would 
be a proper presentation if it is 
not accompanied by a certified copy 

of the order appealed against. The: 
other decision in the case of Ranchod- 

v. Secretary of State for India (2), deals 
with the point of limitation and the 
decision is that the words “an appeal: 
allowed by law” in s. 11, Bombay Revenue 
Jurisdiction Act, do not mean “an appeal 
within the time allowed by law.” In other 
words, all that the section deals with is 
an appeal as provided by the law and 
not an appeal within the period of limi- 
tation contemplated by law, and in- 
cidentally it is stated there that the in- 
tention of the legislature was that the 
executive officers should have an op- 
portunity of acquainting themselves with 
the grievance made by ihe petitioner and 
redressing it, and therefore, even, if an 
appeal was presented to the officer beyond 
the period of limitation, it may be read, 
although it may be subsequently rejected, 
and as s. 11 does not speak of an appeal 
being presented within time, it was not 
necessary at least for the purpose of the 
maintainability of the suit that the appeal 
should have been within the period of 
limitation. The point is thus put pithily 
in the judgment (p. 588*): 

“Here an appeal was so allowed: it was presented: 
the fact that the Commissioner subsequently re- 
jected it as time-barred should not annul the right 
of entertainment of the suit by the Civil Court.” 

Now, this decision implies that hut for 
the appeal being time-barred, it- was pro- 
perly presented, and the question as to 
whether the appeal could be said to have 
been presented if it was not accompanied 
by a copy of the lower Court’s order was 
not considered. Therefore that decision 
also cannot be said to be a decision on 
the point to be decided here. 

Now, s. 11, Bombay Revenue Jurisdiction 
Act states that the plaintiff must have 
presented all such appeals allowed by the 
law for the time being in force, and the pro- 


*Page of 22 B.—[Ed]. —_— 
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cedure of presenting the appeals is the one 
provided by s. 204 read with s. 208, Bombay 
Land Revenue Code. If therefore a peti- 
tion of appeal must be accompanied by 
the order appealed against, then I think it 
must be held that if the appeal ie filed 
without such a copy, it is no presentation 
at all. Even on the reasoning adopted in 
the case of Ranchod v. Secretary of State 
for India (2), the executive officer would 
have no opportunity to acquaint himself 
fully with the grievance of the appellant in 
‘such a case, because the memorandum of 
appeal, not being accompanied by the 
order appealed against, would not give that 
“Officer sufficient idea as to the facts of the 
case and the point involved inthe appeal. 
Therefore such a presentation, really speak- 
ing, would not be a presentation at all, and 
I think in this case we can usefully apply 
the analogous provisions in O. XLI, r. |, 
Civil Procedure Code, with the result that 
the provisions of s. 1], Bombay Revenue 
Jurisdiction Act, are not complied 
with. 
JT may ‘state here that Mr. Kelkar on 
behalf of the appellant has contended that 
there might have been an original decision 
made by the Deputy or the Assistant Col- 
lector against which the Collector might 
have been approached not by way of an 
original application but by way of an 
appeal, and therefore, there is no right of 
appeal to the Government, but the right 
may be only of a revisional petition under 
s. 211, Bombay Land Revenue Code. But, 
I think, reading the plaintiff's own state- 
ments in the plaint and his deposition, the 
original petition was to the Collector and 
not to any subordinate officer, with 
the result that the appeal before 
the Commissioner was not a second ‘appeal 
but a first appeal and, therefore, the Gover- 
nor-in Council was to be approached by 
way of appeal under s. 204 and not revision 
under s. 211, Bombay Land Revenue Code. 
The decree of the lower Appellate Court is 
therefore, confirmed and the appeal is 
dismissed with costs. 

N. Appeal dismissed. 





OUDH CHIEF COURT 
Criminal Appeal No. 278 of 1934 
January 23, 1935 
THOMAS, J. 

MUNSHI SINGH— PRISONER -- APPELLANT 
VETSUS 


_  EMPEROR~—REsPonDENT 
Penal Code ‘Act (XLV of 1860); ss. 124-A, 153-A— 
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Speech before Railway Union meeting—Every 
calamity that falls tothe country and people's 
suffering attributed to Government—Esxhortation to 
people of the Union -to bring inthe examples of 
Soviet Russia and Ireland—Offences under ss 124-A, 
153-4, if made out—Sentence of two years’ rigorous 
wmprisonment--Whether can be reduced—Test on 
question of sentence—Criminal trial, 

The accused made a speech at a meeting of the 
Railway Union and it was clear from the speech that 
every calamity or evil or misfortune that falls to the 
country and suffering by the people is imputed to the 
Government, which is also accused of hostility and 
indifferenee to the welfare of the people. The 
accused was charged under ss. 124-A and 153-A, 
Penal Code, and convicted and sentenced to two 
years rigorous imprisonment ; 

Held, that the speech was not legitimate,and the 
intention of the accused was to bring the Govern- 
ment into hatred, or contempt and excite, or attempt 
to excite, disaffection towards His Majesty or the 
Government established by law in British India and 
that it was further the intention of the accused to 
promote, or attempt to promote, feelings of enmity 
and hatred between the kisans and the zemindars and 
talugqdars of Oudh: 

Held, also, that the Union at the meeting of which 
the speech was made was an important body and to 
exhort people of that Union and to bring in the 
examples of Soviet Russia and Ireland, to run down 
the zemindars and talugdars of Oudh, were very 
serious charges and that the High Oourt would not 
interfere in appeal on the question of sentence. 
The test of such cases should always be whether the 
speech was a violent oneand whether the intention 
ofthe accused was to excite people to commit 
violence, Ram Saran Das v.Hmperor (1) and 
Professor Indra v. Emperor (2', distinguished. 


Or. A. against an order of the District 
Magistrate, Lucknow, dated July 7, 1934, 

Mr. Mahabir Prasad, for the Appellant, 

Mr. H. S. Gupia, The Government Advo- 
cate, for the Crown. 

Judgment.—In this case the appellant 
Munshi Singh has been convicted by the 
learned District Magistrate of Lucknow un- 
der ss. 124-A and 153-A of the Indian Penal 
Code, and sentenced to two years’ rigorous 
imprisonment under each section, the sen- 
tences to run concurrently. 

The charge against the accused was 

“that you on April 14, 1934, at Ohar- 
bagh, Lucknow, delivered the speech of which the 
notes are Ex. 3at ameeting of the Railway Union, 
and by the said speech you tried to bring into 
hatred and contempt the Government established by 


law in India, and thereby committed an offence 
punishable under s. 124-A of the Indian Penal Code, 
an 


“Secondly—that you on April 14, 1934, at 
Oharbagh, Lucknow, delivered a speech of which 
the notes are Hix. 3 at a meeting of the Railway 
Union and by the said speech, you tried to promote 
feelings of enmity and hatred between the capitalist 
and zamindar classes and the labour and tenant 
classes of His Majesty’s subjects, and thereby 
committed an offence punishable under s. 153-A of the 
Indian Penal Code.” 


The case for the prosecution is that on 
April 14, 1934, the accused made a speech 
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aba meeting of the Railway Union at 
Charbagh, Lucknow. Exhibit 1 
shorthand notes and Ex. 3 is the longhand 
notes of the speech delivered by the ac- 
cused, which was taken down by Inspector 
Hamid Husain. 

The complaint in this case was filed by 
tha Superintendent of Police, Lucknow, 
under the orders of the Local Government 
on May 21,1934, and the order of the 
Local Government directing the Superin- 
tendent of Police, Lucknow, to file the 
complaint is dated May 16, 1934. The 
case is avery simple one. The evidence 
of P. W. No. 1, Inspector Hamid Husain, 
shows that on April 14,1934, he was de- 
puted to take down shorthand notes at 
the meeting of the Railway 
Charbagh. Munshi Singh made a speech 
at that meeting and it was taken down 
in shorthand by the witness. He swears 
that he took down the speech word by 
word. He also states that when he had 
finished writing the notes of the speech, 
he read it to two witnesses, who were 
present at the meeting and took their 
signatures on the notes. The witnesses 
are Ram Kishan (P. W. No. 3) and Ganesh 
- Prasad (P. W. No.4). It is not necessary 
for me to deal with this question at length, 
for it was never contested at any stage 
by the accused or his learned Counsel that 
the shorthand notes, taken by the Police 
Officer, were inaccurate. The only ques- 
tion for decision in this appeal is whether 
the said speech, made by the accused. 
makes him liable for punishment for 
offences under ss. 124-A and 15353-A of the 
Indian Penal Code. I may here note that 
the accused has refused to make any 
statement, and has not produced any evi- 
dence in defence. 

On July 23, 1934, when questioned by 
the learned District Magistrate whether he 
made the speech Ex. 3 at the meeting of 
the Railway Union at Charbagh on April 14, 
1934, he replied that 


“T have no Vakil to-day, therefore, I refuse to 
make a statement. I have been on hunger strike 
for 16 days and my brain does not function.” 


The learned Counsel for the appellant 
has read the whole speech in vernacular, 
and I have also carefully read the trans- 
lation of the speech into English. The 
learned Counsel for the appellant has very 
frankly, and in my opinion rightly, admit- 
ted that there are certain portions in the 
speech, which make the accused liable for 
an offence under s. 124-A of the Indian 
Penal Code, but his contention is that the 
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speech, taken as a whole, does not suggest 
any evidence nor show any attempt to 
bring into hatred or contempt the Govern- 
ment established by lawin British India, | 
or that it promotes, or attempts to pro- 
mote feelings of enmity or hatred bet- 
ween different classes of His Majesty’s sub- 
jects. I may here quote a few passages - 
from the speech of the accused, which will 
go toshow whether the intention of the 
accused was to bring or attempt to bring | 
into hatred, contempt, or. excile or | 
attempt to excite, disaffection towards 
His Majesty's Government, or to promote 
or attempt to promote, feelings of enmity | 
or hatred between different classes of His 
Majesty’s subjects :— 

“The present Government is endeavouring to tread 
down the workers...... In Russia the Governmentis . 
of the workers. The condition in that country was - 
worse than what yours is to-day. They fought for . 
their rights. They dug their graves before they 
went out to demand bread...... The poor are suffer- 
ing starvation and when they are sunk in great ‘ 
misery, they realise that it is better to die quickly 
than to die gradually. Such is the. condition of the 
workers and peasants. I feel sad when‘ see the 
condition of the peasants of Oudh, The children of 
peasants and workers in villages die in great an- . 
guish from the heat of May and June, and they die 
during the winter of December and January from 
lack of clothes. What has the Government of this 
country done? The happeningsin Bibar are fresh 
in our minds, 
possesses lakhs and crores of rupees done for Bihar? 
Just ask it, why does it rule here? We should 
not rest until we have effaced this Government, 
We do not want that such a Government should 
exist here. We are prepared to fight and shall 
continue to fight. ..zamindarsand talugdars take 
begar and nazrana and “death loan” which means that 
after the death of his father, a son inherits all his 
property, but under the law framed by the existing 
Government the son inherits everything except the 
fields.. Such is the condition to which we have 
been reduced by our relentless Government, taluq- 
dars and zamindars. The foundation of capitalism has 
ulready shaken. lf we stand upon our own legs, 
sooner or later, their very name will be effaced. The 
present Government is doing nothing for workers 
and peasants, it sides with the capitalisis. The 
Government of this country is a capitalist one and 
we do not wish it to remain here...» 

“To-day we find that high officials, who are paid 
four thousand and twenty-one thousand, are plunder- . 
ing India’s wealth for nothing, Ask them when 
they take such huge salaries. They suck the blood 
of the poor peasants. Ask the Viceroy, who is ` 
drawing a salary of Rs. 21,000, what he has done 
forthe kisans of Bihar. Ask him what he has done, 
to-day, for the poor agriculturists. He only offers sym- 
pathy but mere sympathy is of no avail. I would like 
to say that we do not want to invite such enemies 
into our homes. We do not want to allow these 
plunderers, who have forced their way into our home, 
to linger here ..... ae 

“Look at the oppression of the merciless tyrants, 
Look at the capitalists and the talugdars. There 
is no place in the world where such oppression 
is practised asin Oudh: The zamindars. and talug- 
dare cause even the hair on the body of women 


What has the Government which - 
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and children to be pulled out......Do you not sea 
what the condition of Russia and Ireland is to-day ? 
They were able to obtain their rights only when 
they were prepared to die.....[The responsibility 
for what happened in Ajodhya, to-day, lies also 
on the Government, which is always at the bottom 
of such incidents ..J am much pained to see that 
your worker M. N. Roy is to-day, rotting in the 
Bareilly jail....... 

I have considered the speech from the 
point of view of seeing whether the inter- 
nal evidence of the speech itself proves 
a successful or an’ unsuccessful attempt 
to bring into hatred, or contempt, or excite 
disaffection towards the Government es- 
tablished-by law in British India. It is 
clear from the speech that every calamity 
or evil or misfortune that falls to the 
country and suffering by the people is 
imputed to the Government, which is also 
accused of hostility and indifference to the 
welfare of the people. Reading thespeech 
as a whole, I have not the slighest doubt 
- that the prosecution has successfully 
proved that the accused is guilty under 
ss. 124-A and 153-A ofthe Indian Penal 
Code. In my opinion, the speech was not 
‘legitimate, and the intention of the ac- 
cused was to bring the Government into 
hatred, or contempt and excite, or attempt 
to excite, disaffection towards His Majesty 
or the Government established by law in 
British India. [t is also clear that it was 
further the intention ofthe accused to pro- 
mote, or attempt to promote, feelings of 
enmity and hatred between the kisans and 
the zamindars and talugdars of Oudh. 

It is next argued by- the learned Coun- 
sel for the appellant that the sentence is 
unduly severe, and in support of his 
contention he has relied on the case re- 
ported in Ram Saran Das v. Emperor (1). In 
this case the accused was sentenced to 
three years’ rigorous -imprisonment, but 
on -appeal the sentence was reduced to 
ae months. It was held in that case 
that 

“Where the speaker in his speech does not in 
terms advocate violence in any shapes and there is 
nothing in the speech which might by implication 
or unnuendo suggest its use, a heavy sentence is not 
called. for." 

The second case relied on by the leara- 
ed Counsel for the appellant is also to be 
found in the same report at p. 870*: Professor 
Indra v. Emperor (2). The sentence in this 
case was reduced on appeal to 24 months, 

(1) 129 Ind. Oas. 700; A I R 193) Lah, 892; 31 P 
L R 683; 32 Or, L J 444; Ind, Rul. (i331) Lab. 22); 
(1930) Or. Oas 938. 

(2) 127 Ind, Oas. 218; A I R 193) Lah. 870; 31 P 
LR 625; 31 Or. LJ 1187; Ind. Rul, (1930) Lab. 8£2; 
(1930) Or. Oas. 914. : ; 

"“#Page of A L R 1930 Lah.—[fd.] 
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but .the judgment shows that, in the opin- 


‘ion of the learned Judge who decided that 


casé, the speech was mild andthe offence 
On the other hand 
cases in this Gourt where 
the. Court has refused to interfere in a 
sentence of two years passed against the 
ecused. In my opinion, the test of such 
case should always be whether the speech 
was a violent one and whether the inten- 
tion of the accused was to excite people 
to commit violence. The Union of the East 
Indian Railway is an important body, and 
to exhort people of that Union and to 
bring in the examples of Soviet Russia 
and Ireland, to run down the zamindars 
and talugdars of ,Oudh, are very serious 
charges. I am, therefore, not prepared to 
interfere in this appeal on the question of 
sentence. ae 

I accordingly uphold the convictions and 
sentences passed upon the accused and dis- 


miss the appeal. | 
N. Appeal dismissed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 2033 of 1928 
June 8, 1934 
ADDISON AND Beoxertt, JJ. 
THAKAR SINGH—PHaintirr— 
APPELLANT 
Versus 
BUTA SINGH AND otHeRs—DesrenbDants 
——~RESPON DENTS 

Custom (Punjab)—Gift by widow of husband's 
self-acquired property to daughter—Daughter dying 
issueless— Property, if reverts to original line, — 

Gift by a widow of her husband's  self-acquired 
property to her daughter, with the consent of the 
next reversioners is valid. As, however, the donor 
has not unrestricted power of disposition over the 
gifted property and the donee belongs to the family 
of the donor the gift must revert to the donor's 
husband's heirs onthe death of the donee without 
issue of any kind the property reverts to the origi- 
nal line and the donee’s husband does not succeed 
to ik, Nihala v. Rahmatullah (1), Mula Singh v. 


Amin Chand (2) andJot Ram v. Hardawari (3), 
applied. ‘ 
ih; C. A, from a decree of the Senior 


Sub-Judge, Lyallpur, dated June 9, 1928. 
Messrs. Jiwan Lal Kapur and Jagan 
Nath Aggarwal, for the Appellant. 
Messrs. Mehr Chand Mahajan and Achhru 


Ram, for the Respondents. 


Judgment.—The land in suit was the 
self-acquired property of one Narain Singh 
who died in 1914, and was succeeded by 
his widow, Musammat Jindo. In 1916 she 
gifted the land in suit to Musammat Tej 
Kaur, wife of the plaintifi-appellant. 
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Thakur Singh. Musammat Tej kaur was 
the daughter of the brother of Narain 
Singh and was thus nota stranger. ` Buta 
Singh the next reversioner ccnsented to the 
gift. His son Wasawa Singh and certain 
others brought a suit for a declaration that the 
alienation would not affect their reversionary 
rights after the death of Musammat Jindo. 
During the pendency of that suit Musam- 
matTej Kaur died on October 12, 1918, and 
her husband, Thakar Singh, was brought 
on the record as her representative. The 
declaratory suit was dismissed by this 
Court on appeal on December 19, 1922, on 
the ground that Buta Singh had given his 
content. Thereafter on November 5, 1923 
the land was mutated in favour of Musam- 
mat Jindoas the donee had died without 
issue, male or female. .Musammat Jindo 
died on January .20, 1926, and has been 
succeeded by her husband’s reversioners, 
The present suit was brought by Thakar 
Singh, husband of Musammat Tej Kaur, 
for possession of the land gifted to- his 
wife on the ground that the gift to her was 
an absolute one and that the property did 
not reverton her death without issue to the 
donor’s family. The plaintiff claimed to 
be the heir of his wife and thus entitled to 
the land. The-trial Court has dismissed 
_ the suit and the plaintiff has appealed. 

The principle’ of reversion is well 
established. An important ruling dealing 
with this subject is Nihala v. Rahmatullah 
(1). The principle is that in case ofa gift 
made to one of the members of the donor’s 
family such a-giit enures for the benefit of 
the donee and his issue but the property 
reverts tothe donor’s heirs when there is a 
failure of such issue. ‘This, however, is, not 
the case when the gift is to a stranger. See 
Mula Singh v. Amin Chand (2). 

Further the learned Judges who decided 
Jot Ram v. Hardawari (8) held that the 
principle of reversion to the heirs of the donor 
is limited to property over which he had not 
unrestricted power of disposition and that 
consequently the collaterals of the donor 
could not succeed tothe gifted land on the 
donee’s death without lineal descendants 
where such land was not ancestral. This 
means that there is no reversion at all when 
the donor hasa complete power of disposi- 
tion over the gifted property. 

In the present case the property was self- 


acquired of Narain Singh but he was not 
(1) 137 P R 1908. | 
(2) 64 Ind, Cas. 161; A 1R1921 Lah. 107; 2 Lah, 
28 


4. 
(3) 23 Ind. Cas. 527; A 1 R1914 Lah. 20:27 P R 
1914; 22 P L R1914. 
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the donor. His widow Musammat Jind® 
had nomore power of disposition over his 
self-acquired property than she had over his 
ancestral property. Shewas in fact a life- 
tenant, but, asthe nearest collateral, Buta 
Singh consented to the gift, the gift was a 
goodone, As however the donor had not 
unrestricted power of disposition over the 
gifted property and the donee belonged to 
the family of the donor the land must 
jevertto the donor's husband’s heirs on the 
death of the renee without issue of any 
kind. Musan mat Tej Kaur has left no 
issue and it follows that the property reverts 
to the original line and her husband does 
not succeed to it. 

The suit was properly decided and 


the appeal must be dismissed with 
costs. 
D. Appeal dismissed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 128 of 1933 
January 17, 1935 
Srivastava AND NANAVUTIY, Jd. 
MAHABIR SINGH AND ANOTHER— 
DEFENDANTS—ÅPPELLANTS 
versus 
KISHORI AND oTHEsS— PLAINTIFFS— 


RESPONDENTS 

Transfer of Property Act (IV of 
Morigage— Deed stating that mortgagee is put in 
possession — Provision for interest on principal 
amount, tf mortgagee is not putin possession—Posses- 
sion not given—Right of mortgagee to decree for 
sale, 

Where itis stated ina mortgage deed that the 
mortgageeshad been put in possession of the mort- 
gaged property and itfurther, provides that in case 
of the mortgagees’ failureto get possession they 
would beentitled to interest on the principal 
amount at a certain rate, if possession is not deliv- 
ered to the mortgagees, they are entitled to a decree 
for sale in respect of the mortgage money. Lal Nar- 
singh Partab v. Mohamad Yakub Khan (1), referred 
to. l 


18&2}, s. 98— 


S. O, A. against an order of the Second 
Additional Subordinate Judge of Gonda, 
dated January 16, 1933. 

Messrs. Ali Zaheer and Ghulam, for the 
Appellants. 

Mr. K. N. Tandon, fcr the 
ents, 


Respond- 


Judgment.— This is a defendants’ ap- 
peal arising cut of a suit based on a mort- 
gage. 

On Jure $, 1926, the defendants exe- 
cuted amcrtgage-deed in favour of Tirath 
ard Udit, the .. predecessors-in-title of the 
plaintiffs. It is stated in the mortgage 
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deed that the morigagees had been put 


in possession of the mortgaged property. ° 


It further provides that in case of the 
mortgagees’ failure to get possession, they 
would be entitled to interest on the 
principal amount at the rate of Rs. 33 
per annum. The plaintiffs’ case was that 
they had never been put in possession 
of the mortgaged property. They, there- 
fore, claimed a decree for sale for the 
principal as.well as interest at the rate 
of Rs. 33 per annum. The defendants 
resisted the suit on the ground thatthey - 
had directed Hardatt, the tenant of the 
lands in suit, to pay rent to the mortgagees 
and that the plaintiffs had thus been put 
in constructive possession of the mortgaged 
property. It was pleaded that in the 
circumstances the plaintiffs were not 
entitled to a decree for sale. - 

The Munsif of Utraula who tried the suit 
accepted the defendants’ contention and 
held that the plaintiffs had been put in 
constructive possession of the property and 
accordingly dismissed the suit. | 

On appealthelearned Second Additional 
Subordinate Judge of’ Gonda disagreed 
with this finding of - the trial Court and 
found that ever since the mortgage the 
defendants had all along continued to 
receive the rent from Hardatt and also to 
appropriate it. Thus having held that the 
mortgagees had not been put even in 
constructive possession of the property, 
relying onthe decision of their Lordships’ 


$ 


of the Privy Council iù Lal Narsingh ~ 


Partab v. Mohamad Yaqub Khan (1) he held 
that the plaintiffs were entitled to a decree’ 
for sale in respect of the mortgage money. 

The only contention urged in appeal is 
that the rulingsin Lal Narsingh Partab 
v. Mohamad Yakub Khan (1) did not apply 
to the case as it was governed by the 
amended ‘s, 98 of the Transfer of Property 
Act which has been given retrospective 
effect. This section provides that in the 
case of anomalous mortgages the rights 
and liabilities of the parties shall be 
determined by their contract as evidenced 
inthe mortgage-deed. We find nothing in 
the deed of mortgageinconsistent with the 
decree passed by the lower Appellate 
Court. We agree with the construction 
placed upon the terms of it by the 
learned Second Additional Subordinate 
Judge, viz., that the document read asa 


(1) 116 Ind. Cas. 414; 7 O W N 64: 33 O W N 693; 
AI R1929 PO 139; 49 C LJ- 588; 31 Bom. LR 
825; (1929) AL J 581; 30 L W 87: (1929) MW N 
635; 4 Luck. 333 (P 3). 
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whole shows that in case the mortgagees. 
failed: to obtain possession the mortgagors 
were fo pay not only interest at the rate 
of Rs. 33a year but also the principal 
money. We must, therefore, hold that 
the decree of the lower Appellate Court 
is in consonance with the terms of the con- 
tract between the parties as contain- 
ed in the mortgage-deed and does 
not offend the provisions of s. 980 
the Transfer of Property Act. 

The result, therefore, is that the appeal 
fails and is dismissed with costs. 

N. Appeal dismissed. 


a a ng ai 


LAHORE HIGH COURT 
Second Civil Appeal No. 2262 of 1929 
July 18, 1934 
Youne, C. J. AND DIN MUHAMMAD, J. 
HARI RAM—Deranpant— 
APPELLANT 
VETSUS 
SALI AND OTHERS—PLAINTIFFS AND 
DEFENDANTS— RESPONDENTS 
Custom (Punjab)—Adoption—Reversioner and minor. 
son alive at time of adoption—Right of father to. 
challenge barred—Minor son's right, if barred—. 
Limitation Act (IX of 1908), s. t—Civil Procedure 
Code (Act V of 1908), s. 100—Question of adoption, if : 
one of fact—Second appeal, 
A reversioner and his minor son who are alive at 
the time of adoption have separate rights both derived. 
from the common ancestor. The fact of the right of’ 
the father being barred does not bar the right of the 
son ifhe bea minor. The son will have the ad- 
vantage under the Limitation Act of adding the 
period of his minority to the limitation period. 
Chiragh Din v. Abdullah (1), distinguished, Sundar 
v. Salig Ram 12), referred to. 
A question of adoption is a finding of fact and. 
cannot be interfered within secondappeal.  — 
8, ©. A. from the decree of the District 
Judge, Hoshiarpur, dated June 29, 1929. 
‘Mr. Bhagwat Dayal, for the Appellant. 
Mr. M. L. Puri, for the Respondents. 
Judgment.—In this case, which is a 
second appeal from the decision of the 
learned District Judge of Hoshiarpur, the 
plaintiff brought a suit for possession 
claiming that Hari Ram was not the 
adopted son of Mast Ram. The plaintiff is 
the next reversioner. The lower Appellate 
Court came to the conclusion that there 
was no adoption, but the limitation point, 
which was decided in the trial Court against 
the plaintiff, was given up by Counsel in 
the Appellate Court. 


In appeal the question of adoption is 
clearly a finding of fact and cannot be 
interfered with. The appellant, however, 
presses the point of limitation which his 


Ik 
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own Counsel gave up in the Court below. 
He is entitled so to press it. We consider, 
however, that the point is not sound. It is 
contended that as at the date of the adop- 
tion the father of the present plaintiff was 
alive, time began to run against the father 
on the date of adoption and that nothing 
could then stop time running. If this 
"argument is correct, the present plaintiff, 
1. e., the son of his father, would be barred. 
We think, however, that the correct view js 
that both the father and the son who at the 
date of the adoption was in existence and 
a minor, have separate rights both derived 
from the common ancestor. The right of 
the father being barred does not bar the 
right of the son if he be a minor. The 
son will have the advantage under the 
Limitation Act of adding the period of his 
minority to the limitation period. 

We have been referred to various 
authorities in this case and in particular to 
2 judgment of this Court in Chiragh Din 
v. Abdullah (1). In that case a Bench of 
this Court decided that where the plaintiff 
was not in existence at the date of the 
alienation, the failure of his father to sue 
barred the right both against the father 
and thesubsequently-born son. That how- 
ever 18 no authority for the present pro- 
position. There is a Full Bench decision, 
. however, of the Chief Court of this province 
reported in Sundar v. Salig Ram (2). In 
that case the principle that we have enun- 
ciated in this case was laid down and we 
agree with the decision of the Full Bench. 
For these reasons we dismiss the appeal 
with costs. 

N Appeal dismissed. 


a) 90 Ind. Cas. 1022; A I R 1925 Lah. | 
405; 2 Lah. Cas. 117 ah. 651; 6 Lah. 


(2) 9 Ind. Cas. 300; 26 P R 1911; 2 a 
P W RISH. ; %4 PL R 19i]; 33 





OUDH CHIEF COURT 
Civil Miscellaneous Appeal No. 59 of 1933 
February 6, 1935 
Kina, O. J. AND ZIA-UL-HASAN, J. 
Raja BIR INDRA BIKRAM SINGH— 
PLAINTIFF—APPELLANT 


VETSUS 
RAGHUBAR DAYAL —DEFENDANT— 


RESPONDENT 

Civil Procedure Code (Act V of 1908), O. 
rr. 23,25, 0. XLIII, r. 1 (u) (as amended by Oudh 
Chief Court), s,115—Order under O. XLI r. 25— 
Whether amounts to an ‘order remanding a case’— 
Order, if appealable —Order merely framing issue 
and remitting it for decision of trial Court Whether 
constitutes ‘case decided’— Whether can be interfered 
with, im revision. : 


XLI, 


-4 
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There is a distinction between an order 
remanding a case under O, ALI, r. 78, Civil 


Procedure Code, and an order remitting issues 
for decision under O. XLI, r. 25. An order 
under r. 25 does not amount to an ‘order remand- 
ing a case" within tbe meaning of O XLII r.i 
cl, (u) as amended by the Oudh Ohief Ccurt and is 
hence not appealable. The expression ‘remanding 
acase’ means returning a case for decision. The 
order passed under r 25 does not return the case 
for decision but merely remits or remands specified 
issues for decision. Sarabjit Singh v, Farhatullah 
Khan (1), followed. 

Where an order merely frames an issue and 
remits the issue for decision by the trial Court, ithe 
order cannot be construed as an order deciding the 
case and hence cannot be interfered with by way of 
revision. 2 

C. Mis. A. against the decree of the 
Subordinate Judge, Bahraich, dated Octo- 
ber 23, 1933. 

Messrs. M. Wasim and Ali Zaheer, for the 
Appellant. l 

Mr. Ghulam Hasan, for the Respondent. 


Judgment.—This is a plaintiff's appeal 
against an order passed by the learned 
Subordinate Judge of Bahraich, dated 
October 23, 1933, under O. XLI, r. 25, of 
the Code of Civil Procedure. 

A preliminary objection has been taken 
that no appeal lies against such an order. 
In support of this objection reliance has 
been placed upon the decision of a Bench 
of this Courtin Sarabjit Singh v. Farhatul- 
lah Khan (1). In that case it was held 
that an order remanding the case under 
O. XLI, r. 25, was not appealable. 

Order XLIII, r. 1, cl. (u), was amended, 
so far as this Court is concerned, with 
efect from April 30, 1927. As the clause 
previously, stood its effect was to allow 
an appeal from < 
“an order under r. 23 of O. XLI, remanding a case 
where an appeal would lie from the decree of the 
Appellate Court.” 

The amended clause reads as follows :— 

“any order remanding a case, where an appeal 
would lie from the decree of the Appellate Court.” 

The learned Judges who decided the 
case were of opinion that the. altera- 
tion was intended to cover and did cover 
by its language any such order of remand 
as are not specifically made under r. 23, 
but may fall to be made by the Court 
in the exercise of its inherent jurisdiction 
under the provisions of s. 151 of the Code 
of Civil Procedure, They repelled the con- 
tention that the effect of the alteration was 
to allow an appeal even from an order 
of remand under r. 25 of O. XLI. They 
did not expressly state that an order 
under r. 25, was not an “order remanding 

(1) 127 Ind. Cas. 33;70 W N 594; A IR 1930 
Oudb 366; Ind. Rul, (1930) Oudh 449. 
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a case” although this view is implied in 
their decision. 

It is contended that the language of 
the amended clause is very wide and it 
would cover an order of remand passed 
under O. XLI, r. 25. 

An order passed under O. XLI, r. 25, 
is popularly known as an order of “remand” 
but the rule does not speak of remand- 
ing the case. The word “remand” is no- 
where used in that rule. The language 
of r. 23, shows clearly that an order passed 
under it is an order “remanding the case”. 
In r. 25, the language used is quite differ- 
ent. Under that Rule the Appellate Court 
if it considers that the trial Court has 
omitted to frame or try any issue, or to 
determine any question of fact, which ap- 
pears to the Appellate Court essential to 
the right decision of the suit upon the 
merits, may, if necessary, frame issues and 
refer the same for trial to Court below. 
The order, therefore, is an order remitting 
specified issues to the trial Court for de- 
cision. The order is not called an order 
of remand or an order remanding the case. 
In our opinion a distinction may be drawn 
between an “order remanding acase” under 
r. 23,and an order remitting issues for deci- 
sion under r. 25, and we hold that an order 
under r. 25, does not amount to an “order 
remanding a case” within the meaning of 
O. XLII, r. 1, cl. (u). The expression 
“remanding a case” seems to mean returning 
a case for decision. The order passed under 
r. 25, does not return the case for deci- 
sion but merely remits or remands speci- 
fied issues for decision and we think 
there is a substantial distinction. No au- 
thority has been cited to the contrary and 
we follow the ruling cited for the reasons 
given above. 

The learned Advocate for the appellant 
has urged that if an appeal does not lie 


then the appeal may be treated as a revi-. 


sion. Weare prepared to treat the appeal 
as a revision, if it is open to us to do 
so. For the respondent it is contended 
that this Court has no jurisdiction to inter- 
fere with the order in revision because 
no case has been decided, within the mean- 
ing of s. 115 of the Oode of Civil Proce- 
dure. We think that this contention is 
well founded. The order merely frames 
an issue and remits the issue for decision 
by the trial Court and we do not think 
that such an order can reasonably be 
szonstrued as an order deciding the case. 
[he Appellate Court will decide the case 
after- the trial Court has recorded its finding 
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upon .the specified issue. In our opinion, 
therefore, we have no jurisdiction to inter- 
fere with the order by way of revision. 
We, therefore, express no opinion on the 
propriety or legality of the order, as these 
points may come up for determination in 
appeal. 

We, accordingly, dismiss this appeal with 
costs. 

NG Appeal dismissed. 


ee aeee angan kaa 


LAHORE HIGH COURT 
Second Civil Appeal No. 66 of 1934 
July 2, 1934 
Barbs, J. 
Musammat BAKHT BIBI AND ANOTHER 
— DEFENDANTS—APPELLANTS 
Versus 
QAIM DIN AND ofHERs—PLAINTIFF 
AND DEFENDANTS—RESPONDENTS 

Muhammadan Law—Restttution of conjugal rights 
—Marriage during iddat—Consummation after ex- 
piry of iddat—Whether entitles husband to decree. 

Under Muhammadan law if the marriage between 
the parties is performed during the iddat period 
of the womanit isinvalid. The mere fact that 
the marriage is consummated after the expiry of 
the iddat period does not entitle the husband to a 
decree for restitution of conjugal rights. | 

S. C. A. from the decree of the District 
Judge, Jhelum, dated October 14, 1933. 


Mr. Ghulam Mohyuddin, for the Ap- 
pellants. 
Mr. Mohammad Akbar Khan, for the 


Respondents. l 

Judgment.—This second appeal arises 
out of a suit for restitution of conjugal 
rights. The parties are governed by 
Muhammadan Law. The lower Courts 
have found that the marriage between the 
parties was performed during the iddat 
period of the defendant and was therefore 
invalid. They have, however, held, that 
inasmuch as the marriage was cosummated 
after the expiry of the iddat period, the 
plaintiff was entitled to a decree. From 
this decision, the defendant Musammat 
Bakht Bi has preferred this appeal. 

The learned Counsel for the appellant 
has contended that the marriage of the 
appellant being invalid, the plaintiff was 
not entitled to a decree in spite of the 
fact that there had been consummation. 
He relied in this respect on para. 39-A of 
Wilson’s Muhammadan Law, where it is 
stated that on an irregular marriage of 
this type being brought to notice, it is the 
duty of the Court to separate the parties 
and that the conjugal relation may also be 
terminated by a simple declaration on 
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either side; if cosummation had previously 
taken place, the only effect is that he 
woman is entitled to dower and ‘the issue, 
if any. is considered to be legitimate. To 
the same effect is the law as stated in 
para. 206. of Principles of Muhammadan 
Law. by Mulle, Ed. 10. The learned Counsel 
for the respondent has not been able to 
cite any authority in support of his con- 
tention that a marriage of this kind can 
be validated hy consummation. If this 
were the case, it would have been simple 
enough to say that the marriage is vali- 
dated by consummation; but in the authori- 
ties quoted above it is stated that after 
consummation, only certain specified legal 
rights ensue, viz., the wife becomes en- 
titled to dower ‘and the issue of the 
marriage is looked upon as legitimate. In 
para. 208 of Principles of Muhammadan 
Law, it is further noted that an irregular 
marriage, though consummated, does not 
create mutual rights of inheritance between 
husband and wife. If the marriage were 
to be considered as valid on consumma: 
tion, there is no reason why mutual rights 
of inheritance should not be created between 
husband and wife. In view of these 
authorities, it seems to me that mere con- 
summation is not sufficient to validate the 
marriage. 

~ In the present instance the defendant 
has denied her marriage with the plaintiff 
and it appears from- the evidence that she 
is living as the wife of defendant Noe. 2. 
In view of the authorities referred to above, 
this conduct seems to me to be sufficient 
to terminate the invalid marriage, The 
plaintiff cannot, therefore, be held to be 
entitled to any decree for restitution of 
conjugal rights. 

I accept the appeal and setting aside the 
decree of the learned District Judge dismiss 
the plaintiff’s suit; but in view of all the 
circumstances I leave the parties to bear 
their own costs throughout. 

D, Appeal accepted, 
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Execution of Decree Appeal No. 55 of 1933 
January 29, 1935 
THOMAS, J. 

"Lala NAROTAM DASS—APPRBLLANT 

versus 
 Thakurain Sri RAM KUNWAR AND 
OTHERS— RESPONDENTS 

Civil Procedure Code(Act V of 1908), ss. 47, 2 (2) 
Order refusing execution of decree on the ground 
that it had been a gg a ala iis under 8. 47 
—Order, tf appealable, } 


NAROTAM DASS V. RAM. KUNWAR 


against Hanoman 
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Where the order of the Court shows that it ha® 
refused the decree-holder the execution of his 
decree, on the ground that it has been attached, it 
does not fall under s. 47, Civil Procedure Oode and 
is not appealable. 


Ex. D. A. against a decree of the District 
Judge, Fyzabad, dated May 13, 1938, 
confirming the order of the Assistant 
Collector, First Class, District Sultanpur, 
dated Au gust 2, 1932. 

Mr. M. H. Kidwai for Mr. S.C. Das, for 
the Appellant. 

Mr. P. N. Chaudhri, for the Respon- 
dents. 

Judgment.—The appellant Narotam Das 
obtained a decree on August 3, 1929, 
Prasad, Rudra Partab 
Singh, Baldeo Prasad and a large number 
of other persons for arrears of rent for 
Rs. 468-15-4 including costs. | 

On February 8, 1930, Narotam Das 
applied for execution of his decree against 
the three above-named judgment-debtors,. 
and during the pendency of his applicatiom 
for execution, one Thakurain Sri Ram 
Kunwar on May 14, 1931, obtained a decree 
for arrears of rent against Narotam Das 
for Rs. 300 and on June 25, 1931, she 
attached the decree of Narotam Das 
against Hanoman Prasad and others. 

On May 27, 1932, Narotam Das applied' 
that the execution of his decree be continued,, 
and that the money be realised and 
deposited in Court, till the decision of the 
appeal between Thakurain Sri Ram 
Kunwar and himself pending in the Chief 
Court, He further pointed out that that the 
limitation for execution of his decree would 
expire on August 6, 1932. . 

On July 23, 1932, Thakurain Sri Ram 
Kunwar under the provisions of O. XXI, 
r. 53 (3) applied for the withdrawal of 
Narotam Das’ decree, and on August 2, 
1932, the learned ‘Assistant Collector 
passed the following orderon the applica- 
tion of Narotam Das, which he had filed om 
May 27, 1932: — 

“As Lala Narotam Das’ decree has already been 
attached, he has no right to make any application 


in pursuit of the decree so long as the attachmenf 
lasts This application is rejected.’ i 


Narotam Das filed an appeal in the Court 
of the District Judge of Fyzabad against 
this order. The learned District Judge 
held that the order was not appealable, 
and l 

“even if an appeal lay, I do not think that the order 
of the lower Court isin any way wrong Thakurain 
Sri Ram Kunwar became the representative of 
Narotam Das and she thereby had the same powers. 
as Narotam Das himself. This would include the 
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power to withdraw the execution proceedings. 
Order XXI, r.53 (3) is conclusive on thir point... ..... 


The appellant has now come up to this 
Court in appeal, and on his behalf it is 
urged that the judgment-creditor still had 
an interest in the decree which he had 
obtained against Hanoman Prasad and 
others, and the attachment order did not 
‘prevent him from presenting the decree 
with a view to its execution, that such a 
step would not be adverse to the rights of 
his own judgment-creditors, as it would be 
for the interest of both, that when the 
decretal amount was realised, he could have 
paid off his own judgment-creditor and 
then his own judgment-decree would have 
been free from the attachment order. 

On behalf of the respondents, a 
-preliminary objection is raised that the 
order of the learned District Judge is not 
appealahle, as under s. 2 (2) of the Code of 
Civil Procedure theorder does not amount 
to a decree. ; 

The reply of the learned Counsel for the 
appellant to the preliminary objection 
raised, is that his appeal falls under s. 47 
of the Oode of Civil Procedure. Thakurain 
Sri Ram Kunwar was no party to the 
appellant's decree. Therefore the questions 
arising between Thakurain Sri Ram 
Kunwar and Narotam Das could not be 
taken as questions relating to the execution 
of the decree held by the appellant. 


The word “decree” as defined in a. 2 (2) 
of the Code of Civil’ Procedure means, “the 
formal expression of an adjudication which 
ere conclusively determines the rights of 
the parties with regard to all.o- any of the 
matters in controversy in the suit... ........ 

The order of the learned Assistant 
Collector clearly shows that he has refused 
Narotam Das the execution of his decree on 
the ground that it has been attached, and 
as such does not fall under s. 47 of the Code 
of Civil Procedure and is not appealable. 

Under these circumstances the prelimin- 
ary objection must prevail. I accordingly 
hold that no appeal lay to the Oourt of the 
learned District Judge and no appeal 
lies to this Court also. The appeal is 
accordingly dismissed with costs. 

N. Appeal dismissed. 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 2060 of 1928 
January 4, 1934 
SHADI LAL, C. J. AND Ranat Lat, J. 
Firm DAYA RAM-PHERU RAM— 
APPELLANTS 


VETSUS 
NADIR CHAND AND OTAERS— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), s 53~ 
Mortgage for adequate  consideration—No benefit 
reszrved to debtor—Mortgage cannot be impeached on 
ground of preference to mortgagee. 

A mortgage made for adequate consideration and 
without reservation ofany benefit to the debtor 
cannot beimpeached solely on the ground that the 
decree-holders, who were also creditors, suffered by 


-reason of preference being given tothe mortgagees 


of bankruptcy. Mina 


where there isno question 
(1), relied 


Kumari Bibi v. Bijoy Singh Dudhuria 


on. 
F. O. A. from a decree of the Senior Sub- 
Judge, Ferozepore, dated May 2, 1928. 
Messrs. Faqir Chand and Amar Nath 
Badhwar, for the Appellants. 
Mr. Anant Ram Khosla, for the Respon- 
dents. 
Judgment.—On May 17, 1926, the 
firm of Daya Ram Pheru Ram attached a 


‘house belonging to one Narain Das, against 


whom they had obtained a decree for money. 
The plaintiffs, who claimed to be mort- 
gagees of the house, have brought the 
present action for a declaration that the 
proceedings jin execution should not 
adversely affect their rights as mortgagees, 


.The claim has been decreed by the trial 


Judge, andthe question for determination 
in this appeal is whether the mortgage was 
fur consideration and whether it was eifected 
in order to defeas or delay the creditors of 
the mortgagor. The mortgage relied upon 
by the plaintiffs was executed on September 
3u, 1925, for Rs. 7,000; and there is ample 
evidence on the record, both oral and 
documentary, that the whole of the mort- 
gage-money was paid by the mortgagees to 
Chandi Ram who was a previous mort- 
gagee of the house. The mortgage in 
favour of Chandi Ram was effected in 
June 1923, for Rs.10,000; and the plaintiffs 
have succeeded in proving that this amount 
was paid by Chandi Ram to the mortgagor. 
The appellants have not produced any 
evidence in 1ebuttal, but have relied upon 
the fact that Chandi Ram’s daughter was 
married to the son of the mortgagor, and 
asked us to assume that the transaction 
was not a genuine one. But suspicion, 
however plausible, cannot bea substitute 
or proof. 

i The trial Judge was, therefore, justified in 


ai steht er Tara 
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holding that the plaintiffs have satisfactorily 
proved the passing of consideration for the 
mortgage in their favour. It is not 
seriously disputed that where a transfer is 
attacked as having been made to defeat or 
delay creditors, it is the knowledge and 
intention of the transferee which is the 
determining factor as to the validity of the 
transfer. If the transferee acis in good 
faith and proves consideration for the 
transaction, it cannot be set aside by reason 
of the transferor having transferred the 
property for the purpose of defeating or 
delaying his creditors, 

There can be no doubt that the transfer 
here impeached was made for adequate con- 
sideration and without reservation of any 
benefit to the debtor; and it cannot be 
impeached solely on the ground that the 
decree-holders, who were also creditors, 
suffered by reason of preference being 
given to the mortgagees, there being in 
this caseno question of bankruptcy. As 
laid down in Mina Kumari Bibi v. Bijoy 
Singh Dudhuria (1) a debtor may convey 
prorerty to any creditor in satisfaction of 
the debt due to him, even though the 
transfer is effected to avoid an impending 
execution by another creditor. 

The mortgage relied upon by the plaintiffs 
cannot be attacked either on the ground of 
want of consideration or bad. faith of the 
mortgagees. The appeal preferred by the 
decree- holders is accordingly dismissed with 
costs. 


N. Appeal dismissed. 
(1) 40Ind. Cas. 212; A I R 1916 P O 238;44 I A 
72; 44 O 662 (P 0). 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 366 of 1930 
February 21, 1934 
N. J. WADIA, d. 
KASTURCHAND OKAJI MARWADI 
— PLAINTIFFS — APPELLANTS 


Versus 
HARI GOVIND WAGLE—Dzsrenpant 


—RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Arts. 106, 12), 
113,62—Two Articles wide enough to include same 
cause of action— Which Article to be preferred— 
Agreement of partnership— Financing litigation— 
Notice demanding accounis — Limitation for suit, 
when begins—Article 106, if applies only to case in 
which partnership has been dissolved—Interpretation 
of Statutes, 

In giving effect to a statute of limitation, if two 
Articles limiting the period for bringing a suit are 
wide enough to includethe same cause of action, and 
neither of them can be said to apply more specifically 
than the other, that which keeps alive rather than 
that which bars the right to sue should, generally, 
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and apart from other equitable considerations, be 
preferred. Tofa Lal Das v. Moinuddin Mirza (4 
relied on. 

The defendant entered into an agreement with one 
V by which V in consideration of the defendant's 
giving him monetary help for the purpose of a 
litigation, agreed to give thedefendant a half share 
in whatever he might gain from the suit. Subse- 
quently there was an agreement on similar terms 
between V and one P relating to the same litigation. 
While this suit was still going on, a written agree- 
ment was entered into by the defendant with the 
plaintiffs on July 4, 1918, by which the plaintiffs and 
the defendant agreed jointly to finance several 
transactions of the same kind as the one entered 
in‘o by the defendant with V. In pursuance of 
this agreement financial assistance was rendered to 
V. The defendant obtained a decree for Rs, 2,500 
and costs against V and in execution of this decree, 
the defendant obtained a sale deed of a house in 
1921, having attached V's lands beforeand sold them 
and he obtained Ra, 2,135 some time in 1922, On 
October 2, 1925, plaintiffs demanded from the defen- 
dant accounts of the transaction with V, and on failure 
to get them, sued the defendant : 

Held (2), that the partnership between the plaintiffs 
and the defendant with regard to V's litigation was 
not dissolved at least till October 2, 1925,on which 
date the plaintifis gave a notice’to the defendant 
demanding accounts of this and other transactions 
and threatening to sue them, Iiven ifit were held 
that the partnership was by implication dissolved 
from that date,the suit would, under Art. 106 of the 
Limitation Act, be in time; 

Cii) that the partnership was not dissolved at all 
and the plaintiffs’ suit was really a suit for the dis- 
solution of an existing partnership; that there was 
no specific Article in the Limitation Act dealing with 
such a suit and hence Art. 120 applied and the suit 
was in time as the plaintiffs’ right to sue accrued 


when they gave notice on October 2, 1925; [p. 582, 
col. 2.) 
(iii) that as the date on whichthe defendant 


received the property and money from V could not 
be the date on which he was to hand over the plain- 
tiffs' share to them, and the agreement did not 
provide thatthe contract between the plaintiffs and 
the defendant was to be carried out within a fixed 
period from the receiptof the property and money 
by the defendant, the firet part of column 3 of 
Art. 113 would have no application. The second 
portion would apply, and according to it time would 
begin to run when the plaintifs had given notice and 
when the performance of the contract was refused, 
This could only be from October ?, 19°5, when the 
plaintiffs demanded accounts, and the defendant 
failed to reply. lf limitation under Art, 113 is 
reckoned from October 1925, the plaintifis’ suit 
would be clearly in time; l l ; 

(iv) that Art. 62, Limitation Act, did not apply 
as the plaintiffs’ suit was not only for recovery of 
money but also for recovery of their one-half share 
in the house. 

Article 103 can apply only toa case where a part- 
nership has been dissolved. AE 

S. 0, A. from the decision of the 
District Judge, Thana, in Appeal No. 425 of 


1928. 
Mr. P. V. Kane, for the Appellants, 
Judgment.— This appeal arises out of 
Suit No. 315 of 1926 filed by the appel- 
Jant against the respondent in the Court 
of the Second Class Subordinate Judge at 
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Alibag. .The appellants alleged that the 
defendant Wagle was till 1921 in the ser- 
vice of their firm asaclerk and that while 
he was in their service he had entered into 
an agreement with them by which he and 
they jointly were to render finansial assist- 
ance to certain litigants in connection with 
their suits on condition of their receiving half 
the profits of the litigation if it was succes- 
sful, the half share so received to be divided 
between the plaintiffs’ firm and the defend- 
ant. í 

On July 28, 1913, ihe defendant Wagle 
entered intoan agreement with one Vinayak 
Mukund Deshmukh in connection with a 
‘suit.-filed by one Kelkar against Vinayak. 
The agreement is Ex. 81. By this agree- 
ment -Vinayak, in consideration of the 
defendant's giving him monetary help for 
the purposes cf the litigation, agreed to 
-give the defendant a half share in whatever 
he might gain frcm the suit. On Octo- 
ber 7, 1914, there was an agreement on 
similar terms between Vinayak Mukund 
and one Patkar, another servant of the 
plaintiffs’ firm, relating to the same litiga- 
tion. -Theagreementis Ex. 80. While this 
suit was till going on, a written agreement 
was entered into by the defendant with the 
- plaintifs on July 4, 1918 (Ex. 108), by 
-which the plaintiffs and the defendant agreed 
jointly to finance several transactions of 
. the same kind asthe one entered into bv 
the defendant with Vinayak. The agree- 
' ment included Vinayak’s litigation. The 
conditions with regard to it were as follows: 

“In the litigation of Vinayak Mukund Deshmukh 
- there is our partnership half and half from the 
beginning. The whole expense of the litigation is 
incurred by my hand (i. e, defendant's), Those 
sums are debited in your book in the name of 
Vinayak Mukund. Those sums are half yours and 
half mine. And the profit and loss resulting 
from this litigation is to be shared by us both. 
After the termination of the litigation J will give 
you half the amount (profit),” 

The suit between Kelkar and Vinayak 
ended in a compromise on January & 1919. 
The defendant called upon Vinayak to carry 
out the terms of his agreements of 1913 and 
1914 and on Vinayak refusing to do so, filed 
Suit No. 57 of 1920 for specific performance. 
‘On April 6, 1921, there was a decree in the 
defendant's favour which provided that 
Vinayak should pay to the defendant 
Rs. 2,500 and costs. Vinayak could not 
. pay this amount in cash and so, on Septem- 
= ber 29,1921, he passed tothe defendant a 

gale-deed (Ex. 86) by which he sold to him 
for Rs. 3,050 the house and compound which 
are now in suit. Prior to this the defendant 
had attached certain lands of Vinayak in exe- 
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cution of the decree which he had obtained 
against him. These lands had been sold 
and the defendant received Rs, 2,135 af 
the sale price in 1922. In the meanwhile’ 
some time in 192) the defendant left the 
plaintiffs’ service. Certain notices were 
exchanged between the parties between 
1921 and 1925. On April 1, 1921, the 
defendant gave a notice to the plaintiffs 
(Ex. 98) in which he demanded some 
arrears of pay due to him. To this 
the plaintiffs replied on May 28 1921, 
by Fx. 97, denying their liability to 
pay and asking the defendant to produce 
the accounts of their partnership. On 
June 9, 1921, the defendant gave a reply to 
the plaintiffs (Ex. 1C0) asking them to 
explain what the partnership transactions 
referred to by them in Ex. 97 were. 
Finally, on October 2, 1925, the plaintiffs 
gave a notice to the defendant (Ex 96) 
demanding from him accounts cf the suit 
transactions, i. e., the litigation of Vinayak 
Mukund and all other transactions, and 
threatening to file a suit if accounts were 
not furnished. The defendant gave no 
reply to this, and the plaintiffs thereupon 
filed a suit on October 27, 1926. The 
defendant raised various contentions 
against the plaintiffs’ claim,- denying that 
plaintiff No.3 was a partner in the firm, 
alleging that the agreement (Ex. 108) sued 
on had been obtained from him by 
coercion and denying that there were any 
partnership transactions between him and 
the plaintiffs’ firm in connection with 
Vinayak Mukund's litigation. 

The trial Court found that plaintiff No. 3 
was not a partner in the firm and was 
not therefore entitled to file a suit on its 
behalf, that the litigation of Vinayak 
Mukund was not the subject of the agree- 
ment (Ex. 108) and that the plaintiffs’ suit 
was not in time under Arts. 62 and 113, 
Limitation Act. On appeal to the District 
Court, that Court held that plaintiff No. 3 
was a partner inthe firm, and therefore 
entitled to sue in its name, and that 
Vinayak Mukund's litigation was the 
subject of the agreement (Ex. 102) between 
the plaintiffs and the defendant. It held 
however that the suit was barred under 
Art. 106, Limitation Act, Against this 
finding the plaintiffs have now come in 
second appeal to this Court. There has 
been no appearance on behalf of the 
respondent though he has been duly 
served, 

The lower Appellate Court has found 
in favour of the plaintiffs-appellants on all 
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points except the question of limitation. 
That therefore isthe only question which 
arises in this appeal. The learned trial 
Judge thought that the plaintiffs’ claim fell 
under Art. 62 or Art. 113, Limitation Act, 
and that it was barred under both, In my 
opinion Art. 62 cannot apply to a suit of this 
nature. The Article applies to suits for 
money payable by the defendant to the 
plaintiff for money received by the 
defendant for the plaintiffs’ use. In the 
first place the plaintiffs’ suit was not merely 
for the recovery of money but also for 
the recovery of his one-half share in 
certain immovable property. The question 
of the nature of the suits to which Art. 
62is intended to apply was considered in 
Mahommad Wahib v. Mahommad Ameer (1), 
and the remarks of Mookerjee, J., appear to 
me to be very pertinens (p. 533*) : 

“It seems to me to clear, as pointed out by Markby, 
J., in Raghumoni Audhikary v. Nilmoni Singh 
Das (24, that the Article (Art. 62), when it speaks 
of a suit for money received by the defendant 
for the plaintifi's use, points to the well-known 
English action in that form; consequently the 
Article ought to apply wherever the defendant has 
received money which in justice and equity belongs 
to the plaintiff under circumstances which iu law 
render the receipt of it a receipt by the defendant 
to the use of the plaintiff. As pointed out by 
Lord Mansfield, C.J., in Moses v. Macferlan (3), 
this form of action lies for money paid by mistake, 
or upon a consideration, which happens to fail, or 
for money got through imposition express or 
implied) or extortion or oppression or an undue 
advantage taken of the plaintifs situation contrary 
to laws made for the protection of psrsons under 
those circumstances; in other words, this form of 
action would be maintainable in cases in which 
the defendant at the time of receipt, in fact or 
by presumption or fiction of law, receives the money 
to the use uf the plaintiffs “ 

There are other Articles of the Limita- 
tion Act which appear to me to apply 
more appropriately to the plaintiffs’ claim, 
and these are Arts. 113 and 120, Before 
I consider these, however, it is desirable 
to consider the application of Art. 106 
which the lower Appellate Court has held 
to be applicable and under which it has 
found the plaintiffs’ claim to be barrad. 
Article !06 deals with suits for an account 
and a share of the profits of a dissolved 
partnership. Ib is clear from the very 
wording of the Article that it can apply 
only to a case in which a partnership has 
been dissolved. The view taken by the 

“Tower Appellate Court is that each of the 
undertakings between the plaintiffs and 
the defendant (Hx. 108) was a distinct 

(1) 32 0527. 

tz) 20 393. 

(3) (176) 2 Bur. 1005; 1 W BI, 219, 
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partnership and that such partnership 
ipso facto terminated, i. e., became dissolv- 
ed, on the completion of the undertaking. 
It may be conceded that each undertaking 
was a distinct partnership, Bat lam unable 
to agree with the view that this’ parti- 
cular partnership with reference to the 
litigation of Vinayak Mukund had become 
dissolved by the completion of the under- 
faking. The object of the undertaking 
could only be said to be accomplished 
after Vinayak Mukund had won his 
litigation and had given to the defendant 
the half share agreed upon by Hs 8l 
and after the defendant. had furnished 
the plaintifis with accounts of the transac- 
tion and had given to them their half 
share. The defendant obtained immovable 
property from Vinayak Mukund in Septem- 
ber 1921 and the cash amount of Rs. 2,135 . 
in 1922. But in 1922 one Chavarkar filed 
a suit against the defendant in connection 
with this very property claiming a share 
in it. This suit was not decided till 
1927. Even if it were held that Chavarkar's 
suit had nothing to do with the agreemenis 
between Vinayak Mukund and the defend- 
ant and between the defendant and the 
plaintiffs, and that the defendant got the 
property and money in 192] and 1922, 
he did not settle accounts with the plaintiffs, 
Till that was done it could not be said 
that the object of the undertaking had 
been completed and the partnership was 
dissolved. In my view, therefore, the 
partnership between the plaintiffs and the 
defendant with regard to Vinayak Mu- 
kund's litigation was not dissolved at 
least till October 2, 1925, on which; date 
the plaintifis gave a notice to the defend- 
ant demanding accounts of this and other 
transactions and threatening to sue them, 
Even if it were held that the partnership 
was by implication dissolved from that 
date, the suit would, under Art. 106, Limita- 
tion Act, be in time. 

In my opinion, however, the partnership 
was not dissolved at all and the plaintiffs’ 
suit is really a suit for the dissolution 
of an existing partnership. There is no 
specific Article in the Limitation Act’ 
which deals with such suits and the suit 
would appear to fall under Art. 120 
which deals with suits for which no 
period of limitation is provided elsewhere. 
The period of limitation provided is six 
years when the right to sue accrues. 
Prior to October 2, 1925, the defendant 
had not at any time either denied the 
partnership or alleged that it had heen 
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dissolved. When the plaintiff by his 
notice (Ex. 97) of May 28, 1921, called 
upon the defendant to furnish accounts 
the defendant in his reply (Ex. 100) of 
June 9, 1921, did not deny that there 
was any partnership or that he was liable 
to render accounts but merely asked the 
plaintifis to explain what the partnership 
transactions were. The plaintiffs’ right 
to sue must, therefore, be held to have 
accrued when they gave the notice (Ex. 96) 
on October 2, 1925, and the defendant 
failed to reply to it, On this view of the 
case the plaintiffs’ suit would be in time. 

Even if Art, 113, Limitation Act, were 
held toapply, the suit appearsto be in 
time. The Article deals with suits for 
specific performance of contracts, and pro- 
vides a limitation of three years from the 
date fixed for the performance of the 
contract, or, if no such date is fixed, when 
the plaintiffs have notice that performance 
is refused. The trial Court expressed the 
view that Art. 113 applied but held that 
limitation would run from September 29, 
1921, the date on which the defendant 
obtained possession of the immovable pro- 
perty, and from some time in 1922 when 
he received the cash. The agreement 
between the plaintiffs and the defendant 
with regard to Vinayak Mukund's litiga- 
tion did not however provide any fixed date 
for the performance ofthe contract. It did 
not say that the plaintiffs were to be 
given theirshare on the very date on which 
the defendant received his share from 
Vinayak Mukund. It appears from the 
language of the agreement that the inten- 
tion of the parties was that after the 
termination of the litigation, accounts were 
to be settled and then the plaintiffs’ share 
paid. That this was so appears more 
clearly from the agreement with regard to 
the other transaction which forms the 
subject-matter of Appeal No. 367 of 
1930. Both these transactions were dealt 
with together both in the trial Court 
and in the lower Appellate Court. In 
that case the agreement with regard to 
the litigation of Balya Kamiya alias 
Mahadu Vithu expressly provided that 
after the litigation had ended accounts 
were to be taken and out of whatever 
was left over, the plaintiffs were to give 
the defendant one-half share and the 
defendant would set off against it what- 
ever sum he may hava taken from the 
plaintiffs’ shop. Ifit could have been said 
that under the agreement there was a fixed 
date by which the contract between the 
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parties was to be carried out, the case would 
have fallen under the first half of col. 3, 
Art. 113, Limitation Act. But it is clear 
from the nature and terms of the agreement 
that the date on which the defendant receiv- 
ed the property and money from Vinayak 
Mukund could not bethe date on which he 
was to hand over the plaintiffs’ share to 
them. Accounts could necessarily have to 
be made up after that dale. Nor does the 
agreement provide that the contract bet- 
ween the plaintiffs and the defendant was 
to be carried out within a fixed period from 
the receipt of the property and money by 
the defendant. Under these circumstances 
Part 1, col. 3, Art. 113, would have no ap- 
plication. The second portion would apply 
and according to it time would begin to 
run when the plaintiffs had given notice 
and when the perfermanceof the contract 
was refused. This could only be from 
October 2, 1925, when the plaintiffs demand- 
ed accounts, and the defendant failed to 
reply. If limitation under Art. 113 is 
reckoned fromgOctober 1925, the plaintiffs’ 
suit is clearly in time. 

[b is an accepted principle that in giving 
effect to a statute of limitation, if two 
Articles limiting the pericd for bringing a 
suit are wide enough to includethe same 
cause of action, and neither of them can be 
said toapply more specifically than the 
other, that which keeps alive rather than 
that which bars the right to sue should, 
generally, and apart from other equitable 
considerations, be preferred : Tofa Lal Das 
v. Moinuddin Mirza (4). In my opinion 
Art. 62, Limitation Act, does not apply to 
the present case. Art. 113 or Art. 120 
could both apply, and under either of them 
the plaintiffs’ suit would be in time. 

The appeal must, therefore, be allowed 
and the decree of the lower Appellate 
Court set aside. The appellants’ suit was 
for accounts being takenofthe partnership 
and for possession of their share in certain 
immovable property which was included in 
the partnership transaction. The suit will, 
therefore, have to be sent down to the trial 
Court to take accounts and to ascertain 
what amount and what share of the property 
the plaintiffs will be entitled to recover 
from the defendant under the terms of the 
agreement. The finding to be certified 
within four months through the lower 
Appellate Court. The appellants will be 
entitled to their costs throughout. 

N Appeal allowed. 


(4) 03 Ind. Oas. 129; 4 Pat. 448; AIR 1925 Pat, 
7657 PL T 431; (1925) Pat. 345. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1407 of 1933 
May 3, 1934 
JAI Lan, d. 
KASHI RAM—Pratntier — APPELLANT 
versus 
DUNI CHAND AND ofagrs—DEFENDANTS 
— RESPONDENTS 

Hindu Law—Partition—Partition of some joint 
property admitted—Presumption--Onus of proof 
of non-partition, on whom lies, 

When persons, who are admittedly members ofa 
joint Hindu family and own joint property, admit 
partition ofsome of the family property the pre- 
sumption is that the whole of the property has been 
partitioned and it is for the person who alleges that 
the property which was once joint, still remains to 
be joint property of the family, to prove this fact. 
Daulat Singh v. Gurdit Singh 1), Kumarappa Chetti 
v. Muthuvijaya Raghunath (2) and Bhola Devi v. 
Mohkan Chand (3), relied on. 

S. ©. A. from the decree of the District 
Judge, Hoshiarpur, dated June 29, 1933. 

Mr. Kishen Dayal, for the Appellant. 

Mr. Achhru Ram, for the Respondents. 

dudgment.—The only question in this 
appeal is, whether the conclusion of the 
District Judge, that the burden of proving 
that the property in dispute is the property 
of the joint Hindu family ison the plaint- 
iff, is correct, considering that it is ad- 
mitted that part of the family property, 
which . was situated in Mandi and 
included family business carried on by 
members of the family, had been parti- 
tioned. There is authority that when per- 
sons, who are admittedly members of a 
joint Hindu family and own joint property, 
_ admit partition of some of the family prop- 
- erty, the presumption is that the whole of 
the property has been partitioned and it is 
for the person who alleges that the prop- 
erty which was once joint, still remains to 
be joint property of the family to prove 
this fact. Daulat Singh v. Gurdit Singh, 
109 Ind. Cas. 114 (l) and 
Kumarappa Chetti v. Muthuvijaya 
Raghunatha (2) may be referred to as sup- 
porting this proposition, which also gains 
some support from Bhola Devi v. Mohkan 
Chand (3). The learned District Judge has 
followed the view taken in these cases and 
Iam unable to hold that he is legally 
wrong. 

Another point raised on behalf of the 
appellant is tkat certain written statements 
filed by some of the defendants in the 


(1) 102 Ind. Cas. 714; 10 Lab. L J 336 

(2) 137 Ind, Cas 616; A T R 1932 Mad. 207; 55 M 
483; 35 L W 35: (1931) M W N 1323; 62M LJ Hi: 
Ind. Rul. (1932) Mad. 413, 

(3) 48 Ind. Oas. 784; A I R1918 Lah, 366; 121 PR 
1918, 
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previous litigation had been wrongly used 
by the District Judge as evidence in this 
case as they were inadmissible. There 
appears to be some force in the contention 
of the learned Counsel but it is to be 
observed that these documents were not 
used by the District Judge as direct 
evidence against the appellant but were 
used to contradict some statements of the 
persons who had filed them. The matter 
however is of minor importance because I 
am unable to hold that these written state- 
ments have materially affected the judg- 
ment of the learned District Judge. 

There is, in my opinion, therefore no 
force in this second appeal and I dismiss 
it with costs. 

D. Appeal dismissed. 


TS 


BOWIBAY HIGH COURT 
Letters Patent Appeal No. 2 of 1933 
April 9, 1934 
MURPHY ano N. J. Wants, JJ. 
MAKTUMSAB ABDULHAK AND OTHERS 
—PLAINTIPFS—APPELLANTS 
DEYSUS 
DADABHAI MOHIDIN— DEFENDANT 


— RESPONDENT 
Mullagiri land—Inheritance—Whether governed by 
personal law of holder—Liability to partition - 
Muhammadan Law—Endowment—Inheritance. 
Under Muhammadan Law, no right of inheritance 
altaches to an endowment and Mullagiri land is 
governed as to inheritance by the personal law of the 
holder and is subject to partition, 


L. P. A. against a judgment of Baker, J. 
in S.A. No. 170 of 1929. 

Mr. R. A. Jahagirdar, for the Appellants. 

Mr. G. P. Murdeshwar, for the Respond- 
ent. 

Judgment.—The cnly question for deci- 
sionin this appeal is whether Mullagiri 
land is partible.or not. The suit was for 
partition of the ancestral property of a 
Muhammadan family, and a part of this 
property island of this description.. The 
first two Courts held that such land could 
be divided among the heirs to it, like any 
other land, butin second appeal Baker, J. 
held on the point in the contrary sense, 
and granted a certificate to appeal against 
his decision. The sanadfor the land is not 
produced. We have only the facts that 
the landis assigned as remuneration for 
services useful to the village community, 
and thatit is not transferable. Ordinarily 
such holdings are governed, as to inherit- 
ance, not by the Watan Act, but by the 
personal law of the holders, and if this is 
the case here, the land would be subject to 
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partition. The Mulla's office is admitted- 
ly a religious one, but there is no priestly 
class among Muhammadans and any suff- 
ciently instructed person may conduct 
worship and officiate at marriages, funerals 
and other religious services, though, of 
course, there are professional experts in 
these matters. The duties of a village 
Mulla have been enumerated in the record, 
but whether correctly or not, we are not able 
to say ; and we have not found them defined 
elsewhere. There isalso no case-law on 
the point. It seems most probable, bow- 
ever, that the duties of the office in ihis 
case areto look after the village mosque 
and to officiate at all necessary ceremonies. 
It has been found that defendant No. 1 was 
the officiating Mulla at the time of the suit 
and that heis in possession of the Mullagiri 
land. Admittedly, in 1882 the three 
brothers, Bademiya, Imam and Husen, 
partitioned thefamily property. Husen left 
no descendants. Bademiya had five sons 
of whom Mohidin, the eldest, left six sons, 
who are defendants Nos. 1 to 6. The 
second son is defendant No. 7, the third, 
defendant No. 8 and the fifth, defendant 
No. 9, who supports the plaintiffs who are 
the sons of the fourth son Abdul Hak. 

It appears that in an earlier Suit No. 179 
of 1922 filed by another branch (Mulla 
Husen and the widow of Imam) against 
defendants Nos. 1to 6 but to which the 
plaintiffs or their father were not parties, 
it was held that the Mullagirt land was 
partible. There have also been some pro- 
ceedings before the Collector in which 
Ex. 59, the list of the Mulla’sduties, was 
put in, butthe Collector’s decision is not 
nowrelevant. Baker, J. relied on three autho- 
rities for his view that Mullagiri land is not 
partible. These were Kasamkhan v. Kazi 
Abdullah (1) Abdula Edrus v. Zain Sayad 
Hasan Edrus (2) and also Jafar Mohiudin 
Sahib v. Aji Mohiudin Sahib (3). The first 
two do not decide the question we have to; 
they donot deal with Mullagirt land of 
this kind and are relied onfor the general 
principle. The Madras case, however, is 
apposite and in point and, if it has been 
correctly decided, it would govera this case. 
It related to land assigned to the office of 
Khatibi or preacher, ‘There is no doubt 
that under Muhammadan Law no right of 
inheritance attaches to an endowment, 
One officer succeeds another by appoint- 


(1) 93 Ind, Cas, 135; A I R1926 Bom 153; 50 B 
133; 28 Bom, LR 49. 

(2) 13 B 551.. 

(32M HOI, A 
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ment as explained in Kasamkhan v. Kazi 
Abdulla (1). 

An endowment or wakf is an appropria- 
tion of property made by a Muhammadan for 
the use of Muhammadans and the fundamen- 
tal question seems to me to be, whether this 
assignment is such an endowment or not. 
As already stated, we have not the sanad 
and do not know how the land originally 
cameto be assigned. Ifit is an assign- 
ment by Government for the greater com- 
fort of the Muhammadan community, it 
would not be a wakf or endowment, but on 
exactly the same basis as any other of these 
assignments, such as the ones to Joshis or 
to carpenters and several other classes of 
village servants who enjoy them, and this 
it seemstome is its real character. In 
such cases the holders have to perform the 
duties of the office either by themselves or 
by a deputy—and if they fail, Government 
enforces its object by levying full assess- 
ment and paying the amount so obtained to 
an officiator. 

I have stated above that the Madras case 
dealt with the office of Khatibi and, if ap- 
plicable, it covers the debated point here : 
but we do not know the origin of the Madras 
grant, while we have some knowledge of 
how these assignments came to be madein 
this Presidency, and what their general 
character is, There probably was an ori- 
ginalinam which was confirmed at the 
summary settlement, and the general rule 
is that such holdings are partible. It is 
not, I think, so much a question of Muham- 
madan Law, as of the character of the 
grant that I have already described, and if 
my view is correct, the Mullagirz land 
would have no special character, but would 
be governed by the ordinary law. 

I think that the decrees made by the 
original and first Appellate Courts are cor- 
rect, and should be restored. We accord- 
ingly set asidethe Appellate Court’s decree 
of Baker, J.,and restore those of the two 
lowerCourts. The appellants must have 
their costs of the second appeal and this 
appeal. 

N. Appeal allowed. 
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LAHORE HIGH COURT 
sivil Revision Petition No. 133 of 1984 
July 19, 1934 
ABDUL RASHID, J. 
CHAMPI DEVI— PETITIONER 
; versus 
PURAN BAL—Oppositg PARTY 

Succession Act (XXXIX of 1925), ss. 192, 194— 
Word ‘ succession ` in 3, 192, tf refers to testament- 
ary as well as to intestate succession—Order under 
proviso to s. 194—Whether interlocutory. 

The provisious of the Succession Act are not 
confined to intestate successicn, but are also applic- 
able to cases of testamentary succession. Hence the 
expression ‘‘succession” in s. 192, Succession Act, 
is not confined to intestate succession but also 


applies to testamentary succession. Benode Behari 
v. Rai Sundari Dassya (1), relied on 
An order under s, 194, Succession Act can be 


passed only after the conditions embodied in s 193, 


have been fulfilled, 
O. Rev. P. from an order of the District 


Judge, Lahore, dated January 26, 1934. 
-_Messrs, Badri Das, Shamair Chand and 
Panna Lal Bahl, for the Petitioner. 
Mr. M. C. Mahajan, for the Opposite 
Party. 


‘Judgment.- On January 13, 1934, one 
Pandit Inder Bal died leaving a con- 
siderable amount of movable and im- 
movable property. On January 26, Pandit 
Puran Bal, a first cousin of the deceased 
Pandit Inder Bal, presented an application 
in the Court of the District Judge, Lahore, 
alleging that Pandit Inder Bal had made 
a registered will on December 2], 1933, 
whereby he had bequeathed his entire 
property movable or immovable to the 
applicant; that cash, jewellery and other 
valuables were lying in an iron safe in 
the house of the deceased, that the ap- 
plicant went with the keys to take pos- 
session of the iron safe on January 19, 
but was not allowed to do so by Champi 
Devi, widow of the deceased, and her 
brother Maman Singh and one Dilawar 
Singh. It was also alleged in this applica- 
tion that the widow and her brother had 
threatened to forcibly open the safe and 
remove movable property. Ib was prayed 
that the Court may be pleased to take 
action under the provisions of ss. 192 and 
194, Succession Act, may appoint an 
officer to goand take possession of the 
property and make an inventory thereof, 
and may grant such further relief as may 
be considered proper in the circumstances 
ofthe case. The application was ac- 
companied by a duly attested affidavit 
and an attested copy of the registered 
will. The learned District Judge at once 
examined petitioner on oath, and the 


OHAMPY DEVI v, PURAN BAL — 


41I0.: 


petitioner stated as follows: 

“I went to open the safe, but Musammat Champi 
Devi and her brother Maman Singh would not allow 
me to open the safe. To-day they have taken the 


remaining movable property from the house, 
consisting offurniture, etc. I am afraid that they 
would forcibly open the safe. Under the will 


Musammat Ohampi Devi is entitled to only Rs, 60 
maintenance. She is not entitled to any other pro- 
perty., Maman Singh isnot a legatee.” 
After recording his statement the 
learned District Judge appointed Mr. 
Parkash Chand as Curator under s. 194 


of the Act and ordered him to go to the. 


spot, open the safe and make a list of 
all the movable property. Mr, 


and recovered cash and valuables worth 
about Rs. 40,000 from the safe 
posited them in a Bank. Shrimati 


Parkash - 
Chand carried out the orders of the Court : 


and de- . 


Champi Devi has preferred a petition for ` 


revision to this Court against the order of 


the District Judge appointing Mr. Parkash 
It was contended on ` 


Chand as Curator. 
behalf of the petitioner that the learned 


District Judge had no jurisdiction to take ` 
action under s. 194, as that section came ` 


info operation only if 


the conditions : 


embodied in ss, 192 and 193, Succession | 
Act, were fulfilled in any particular case. . 


It was maintained that only 
claiming a right by succession in certain 
property could present an application under 
s. 192, Succession Act, and that as 
Pandit Puran Bal, claimed under a will, 
he was not entitled to present 
plication under s. 
this contention has no force. 
Succession Act, deals with “Testamentary 
Succession.” Several sections of the Act 
contain the words “testamentary succes- 
sion.” It ig, therefore clear, that the pro- 
visions of the Act are 
intestate succession, but are also applic- 
able to cases of testamentary succession. 
In these circumstances it cannot be 
said that the word “succession” 


the person . 


ra 


any ap 
192. In my opinion . 
Part 6, ° 


not confined to` 


used in - 


s. 192 meansonly intestate succession. It - 


was held by a Division Bench of the 


Calcutta High Court in Benode Behariv. . 


Rat Sundari Dassya (1) that the expression 


“succession” in Succession (Property Pro- : 


tection) Ac} of 1841 is not confined to 
intestate succession but also applies to 
testamentary succession. 


It was next urged by the learned 


Counsel for the petitioner that the learned ' 


District Judge had no jurisdiction to 
take action under s. 193, until he was 
satisied that there was sufficient ground 

(1) 94 Ind, Cas. 588; A IR 1926 Qal. 779; 53 9 
637; 30 O W N 500. 
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for believing that the party in possession 
or taking forcible means for seizing pos- 
session, bad no, lawful title, and that the 
applicant was really entitled and was 
likely to be materially prejudiced if left 
to the ordinary remedy ofa suit. It ap- 
peais toyme, however, that the learned 
District Judge in the present case has so 
far not taken any action under the sub- 
stantive -provisions of s. 194, Succession 
Act,-and that the order passed by him 
on January 26, 1934, really falls under the 
proviso to s. 194 of the Act which runs in 
the following terms: 

“Provided that the Judge shall have the power to 
appoint an officer who shall take an inventory of 
effects, and sealor otherwise secure the same, upon 
being applied tofor the purpose, without delay, 
whether he shall have concluded the inquiry 


necessary for summoning the party complained of 
or not.” 


In other words, the order of the learned 
District Judge is merely an interlocutory 
one, and the learned District Judge will 
be entitled to pass an order unders. 194 
of the Act only . after he is satisfied that 
the conditions: embodied in s. 193 have 
been fulfilled. On this view of the case, 
no question of jurisdiction arises, and I 
am not prepared to interfere on any other 
ground on the revision side. For the 
reasons given above, I dismiss this peti- 
tion for revision with costs. The ad interim 
order staying further proceedings is also 
discharged. 


D. ; Petition dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 523 of 1934 
July 18, 1934 
ADDISON, J. 
NANAK CHAND—-PLAINTIPF — 
APPBLLANT 
Versus 
OMKAR NATH—Drrenpdant— 
KESPONDENT 
Limitation Act (IX of 1908), s. 19—Conditional 
promise—Condition not fulfilled—Promise, if 
amounts to acknowledgment. 
Where there is a promise to pay on a condition, 





in order that the premise may operate as an 
acknowledgment, that condition must be fulfil- 
led 


Where there was a conditional promise to pay if 
the arbitrator found the sumto be due; and the 
arbitration proceedings proved abortive : 

-Held, that the condition was not fulfilled and there 
was no acknowledgment which was sufficient to save 
limitation, Ramamurthy v. Gopayya (1) and Mani- 
ram v. Seth Rup Chand (2), relied on, = 

S.C. A. from the decree of the District 
Judge, Jhelum, dated January 8, 1934. 

Mr. S. N. Bali, for the Appellant. 

Mr. Chiranjiv Lal, for the Respondent, 
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Judgment.—The plaintiff sued for the 
recovery of Rs. 945-14-9 on the basis of a 
promissory note, dated Sepetmber 7, 1927. 
The plaintiff pleaded that limitation had 
been extended by an acknowledgment of 
liability made by the defendant in an 
agreement to refer to arbitration certain 
disputes between the parties. The de- 
fendant pleaded that the so-called acknow- 
ledgment did not amount to such as it 
was not an unqualified admission of lia- 
bility. The suit was decreed by the trial 
Court but was dismissed on appeal as 
time-barred. Against this decision, 
the plaintiff has preferred this second 
appeal. 

The agreement of reference to arbitra- 
tion states that several disputes relating 
to family accounts and property had arisen 
between the parties, who are cousins, and 
these disputes were set forth. Lala Tarlok 
Ohand was appointed arbitrator to decide 
the disputes. The relevant clause is No, 7. 
It runs as follows : 

“The arbitrator will decide the dispute or question ` 
as regards the promissory note of September 7, 1927, 
for Rs, 7411-3-9 by the defendant in favour of the 
plaintiff.” 

The arbitration proceedings were set 
aside and the plaintiff then sued on the 
promissory note. It was laid down in 
Ramamurthy v. Gopayya (1), following 
Maniram Seth v. Rup Chand (2), that where 
there is a promise to pay on a condition, 
that condition, in order that the promise 
may operate as an acknowledgment, must 
be fulfilled. Inthe present case, I think 
it must be taken that there was a condi- 
tional promise to pay if the arbitrator 
found the sum to be due. Asthe arbitra- 
tion proceedings proved abortive, the con- 
dition has not been fulfilled in the present 
case. Itfollows that there was no acknow- 
ledgment which is sufficient to save limi- 
tation. 

1 was asked to construe cl. 7 as being 
in itself an unconditional acknowledgment 
of liability. This I am unable to do. It 
is set forth as a claim by the plaintiff 
against the defendant to be settled by the 
arbitrator. It amounts to no more than 
that. The judgment of the District Judge 
must ba held to be correct and T dismiss 


this appeal but make no order as to 
costs. 
N. Appeal dismissed. 
(1) 35 Ind. Cas 575; A IR 1917 Mad. 842; 40 M 


701; 4LW 48; OM L T 129; 3i M LJ 231, 

(2) 33 O 1047; 33 I A 169; zN LGL R 130; ð Bom. L 
R 501; 4 U LJ 94; 10OWN 874; IMLT 193; 
3 A L J 525; 16 M LJ 300 (P ©. 
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>. MADRAS HIGH COURT 
. Appeal Against Order No. 215 of 193? 
; = -> August 27, 1934 
MADHAVAN NAIR AND PaNDRANG 
. Row, JJ, 
M. R.M. A.S. P. RAMANATHAN 
CHETTIAR—APPELLANT 
VETSUS 
Mıxor MAHALINGAM CHETTI— 
RESPONDENT 

Civil Procedure Code (Act V of 1903), s. 48 (2) (a) 
— Mere fraudulent alienation of property by 
judgment-debtor, whether constitutes Jraud— Decree- 
holder -nòt attempting to execute, whether entitled to 
claim exemption onthe ground of fraud. 

A decrees was passed in 1911. The decree-holder 
applied for execution of the decree in 1928, relying 
on the exemption contained in s. 48 (2) (a), Civil 
Procedure Code. It was found thatthe judgment- 
debtor had made a transfer of some of his proper- 
ties in 1918, and that the transfer was ultimately 
declared fraudulent by the High Court in Septem- 
ber 1927, ina suit filed on behalf of the credit- 


ors : 

Held, that the mere fact of the fraud having been 
committed by the judgment-debtor could be availed 
of by the decree-holder to claim exemption under 
s. 48 (2) (a), Civil Procedure Oode, and it was not 
necessary for the decree-holder to show that he had 
made any attempt to execute the decree against the 
_ properties transferred or against any other property 

of the judgment-debtor, and that he had been 
actually prevented from executing his decree by the 
fraud. Visalatcht Ammal v, Stvasankara Taker (1), 
Abdul Khadir v. Ahmad Shaiwa Rowther (3), 
Syed Mohamad Rowther v. Soma Sundaram Chettiar 
(5) and Ramanathan Chettiar v, Mohideen Saheb 
(6), relied on, Seshachalam Chetti v. Rajam Chetty 
(2), dissented from, 

A.against an order ofthe Court of the 
Subordinate Judge of Ramnad at Madura, 


dated December 23, 193], and made an 


E., P. No. 109 of 1928 in O. 5S. No. 77 
ae Additional Sub Court, Ram- 
nad. 

Mr. R. Gopalaswamy Ayyangar, for the 
Appellant, 


Mr. T. M. Ramaswami Ayyar, for the 
Respondent. 

Judgment.— This Oivil Miscellaneous 
Appeal arises out of a petition for execu- 
tion of the decrce in O.8. No. 77 of 191], 
on the file of the Additional Sub-Court, 
Ramnad, by attachment ofthe decree in 
O. S. No. 153 of 1910 (Additional Sub-Court 
Ramnad obtained by the deceased Ist 
defendant-judgment-debtor in O. S, No. 77 
of 1911. 

The appellant before us is the son of 
the deceased Ist defendant. He was a 
party to the suitas the 2nd defendant 
when the decree was passed and has been 
since recorded as his legal representative 
in E. A. No. 288 of 1928. 

The decree sought to be executed was 
passed on November 27, 1911. The 
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execution application was presented on 
July 27, 1928. Obviously, the petition for 
execution will be barred under the twelve 
years rule contained in s. 48 (1), Oivil 
Procedure Code, but the petitioner claimed 
exemption from the bar of limitation under 
cl. 2 (a) of the same section which 
says:— 

“Nothing in this section shall be deemed to preclude 
the Court from ordering the executin of a decree 
upon an application presented after the 
expiration of the said term of twelve 
years wherethe judgment-debtor has by fraud 
or force prevented the execution of the decree 
at some time within twelve years immediately 
before the date of the application,” 
his case being that the judgment-debtor, 
the Ist defendant, by his fraud prevented 
the execution of the decree within twelve 
years immediately before the date of the 
application. Healso contended that the. 
plea raised bythe 2nd defendant is res 
judicata by reason of the decision of the 
Madura Sub-Court in B. P. No. 109 of 1928. 
Thislatter point, which wasdecided by 
the lower Court in favour of the appellant, 
was not pressed by the respondent in his 
arguments and need not, therefore,be con- 
sidered in this appeal. 


The claim for exemption under s. 48 (2-a) 
is based on the following facts, which are 
admitted, On October 25, 1918, the 
deceased lst defendant execuled a sale 
deed with respect to his Vegaikulam pro- 
perties infavour ofhis friend and rela- 
tion, one Ramaswami Chettiar of Devakot- 
tah, This was attached by the decree- 
holder in O. S. No. 65 of 1806 in execution 
of his decree and, on Ramaswami Chettiar 
filing aclaim petition, he, on behalf of 
all the creditors of the deceased 1st defend- 
ant, filed O. 5. No. 203 of 1919 (Sub-Court 
of Ramnad at Madura), for a declaration 
that the sale-deed executed in favour of 
Ramaswami Chettiar was nominal and was 
executed with the intention of defrauding 
has creditors. The suit was decreed in 
favour of the creditorgin February 1922, 
The claimant's appeal against the decree 
was dismissed by the High Court in Sep- 
tember 1927. The decree-holder, relving 
upon the fraudulent alienation of pro- 
perty by the deceased Ist defendant, which 
was definitely established by the High 
Court's decree on September 23; 1927, 
claimed exemption: under s. 48 (2-a) 
Civil Procedure Code, on the ground that 
the ist defendant's fraud prevented the 
execution of the ‘decree within twelve 
years before the date of the application 
and contended that, therefore, the 


1935 - 


application 
tion. 

The second point raised for determina- 
tion in the lower Court which runs ag 
follows, relates to the above conten- 
tion: — 

“Whether this petition isnot barred by s. 48 
ofthe Oivil Procedure Code as the deceased lst 
defendant executed the sale-deed mentioned in the 
petition andthe decree-holderin O. S. No. 65 of 
1906 filing O. S. No. 208 of 1919 for a declaration 
that the sale deed was executed by the deceased 
Ist defendant withthe intention of defrauding his 
creditors and it was decided finally in it on 
September 23, 1927, that it was so executed.” 

This point was decided in the lower 
Courtin favour of the respondent-decree- 
holder aud execution was allowed to 
proceed. 

The appellant contends that in order to 
succeed ina his plea under s. 48 (2-a), the 
decree-holder must show that the judgment- 
debtor has by fraud prevented the exe- 
cution of the decree and this he cannot 
be considered to have showa unless there 
is evidence that he actually attempted to 
execute his decree against the property 
which formed the subject-matter of the 
fraudulent alienation and was defeated 
in getting execution. This argument was 
presented in another aspect also, namely, 
that the decree-holder, in order to succeed, 
will have also to show that he took steps 
to proceed against all the other properties 
of the judgment-debtor before proceeding 
against the alienated propertiesin exe- 
cution. Itisonly if these conditions are 
fulfilled thatthe Court can say according 
to the appellant's contention that the 
judgment-debtor has by ‘fraud’ prevented 
the execution of the decree. In 
other words the mere fact of a fraud 
having been committed by the judgment- 
debtor cannot be availed of by the decree- 
holder for claiming exception under s. 48 
(2-a), Civil Procedure Code, unless she is 
able to show by evidence that on account 
of that fraud he was prevented from 
executing his decree in the manner 
indicated above. 

We will now examine the decisions which 
have a bearing on this question. The 
earliest decision brought to our notice is 
Visilatcht Ammal v. Sivasankarz Taker (1) 
This supports the respondent’s contention 
completely. The facts as stated in the 
head-note are these. The respondent, as 
plaintiff ina Small Cause Suit No. 1367, 
obtained adecree againstthe husband of 
the petitioner, since deceased. Tae decree 
was: kept alive till December 13, 1876, when 

(1) 4 M 292, . 


1954—87 & 88 


is not barred by limita- 
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the decree-holder brought a suit to set 
aside certain alienations made by the 
judgment-debtor and alleged to be fictitious 
and fraudulent. Having succeeded in the 
suit and in rendering the property alienat- 
ed available for attachment under his 
decree, the respondent again applied for 
execution in 1879, but not against the prop- 
perty fictitiously alienated. Lastly, the 
respondent applied on September 28, 1880, 
more than 12 years after decree, for execu- 
tion against certain immovable property 
of the judgment-debtor, other than the 
property fictitiously alienated in the peti- 
tioner’s possession. It was held that the 
application was not barred by s. 230 of the 
Code of Civil Procedure (corresponding to 
s. 48 of the present Code). This decision 
shows that fraudulent alienation of prop- 
erty constitutes ‘fraud’ within the mean- 
ing of s, 48, Civil Procedure Code. It also 
shows—and this is more important—that in 
order to establish that he was prevented 
from executing the decree by fraud, a 
decree-holder need not have attached the 
property comprised in the fraudulent aliena- 
tion. The following observations of the 
learned Judges make this point clear ; 

“The decree-holder, asthe result of Suit No. 211 
showed, had a right to execute against all the prop- 
erties comprised in it, and if he was obstructed, as the 
institution of Suit No. 211 shows he must have been in 
obtaining execution against those properties, he was 
prevented within the meaning of the section.” 

Farther on the learned Judges say, 

“ The question is not affected by the fact of the 


application being made in respect of property other 
than that comprised in the Suit No. 211 of 1877.” 


The last observation disposes of the argu- 
ment of the appellant that it is necessary 
for the decree-holder to succeed, to show 
that he proceeded against the alienated 
properties and failed in obtaining execu- 
tion. In the course of the judgment the 


learned Judges observed : 
“That thera was the house in possession of the 
widow against which execution could have been had 
...Bat there is nothing to show that this house is 

sufficient to satisfy the decree.” 


Upon this observation is built up the 
argument that the decree-holder must show 
that he has proceeded against all the other 
properties of the judgment-debtor available 
for execution before resorting to the alienat- 
ed proparties, and unless he does this, he 
cannot say that he was prevented by fraud 
from executing his decree. This observa- 
tion only states a fact in approval of the 
conduct of the decree-holder and does not, 
in our opinion, purport to lay down any 
principle of law. The decision, read as a 
whole, leads to the conclusion that the 
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mere fact of a fraud having been committed 
by the judgment-debtor can be availed of 
by the decree-holder for claiming exemp- 
tion under s. 48 (2-a), Civil Procedure 
Code. 

The next decision referred to is Sesha- 
chalam Chetti v. Rajan Chetty (2). - This 
decision is by a Single Judge and it 
supports the contentions of the appellant. 
It is stated in the judgment that: 

“ "In order to bring the case within the proviso to 
5. 230, two things have to be proved. It has to be 
proved that the judgment-debtor used stratagems 
designed to prevent the execution of the decree, and 


thatthe execution of the decree was by such means 
prevented.” 


As regards the second point which is the 
argument urged strenuously by the appel- 
lant, it must be said that the statement is 
a mere obiter dictum, for the learned Judge 
himself pointed out, 

“ there being no evidence of fraud, it is hardly 
necessary to discuss the second point, viz., whether 


by reason of the debtor's conduct the execution of 
the decree has been prevented.” 

Still the learned Judge proceeded to dis- 
cuss the point in the next paragraph thus: 

“Jt is obviously not enough to prove fraud at some 
time during the 12 years’ period, because it is quite 
consistent with such fraud that the decree-holder may 
at a later period have had full facility for executing 
his decree. It must be proved that the non-execution 
of the decree was brought about by ihe fraud com- 
plained of, Apparently, there was property which 
could be attached, and the attachment of which was 
in no way impeded by the debtor. The Judge does 
not find that execution of decree was, in fact, prevent- 
ed, and no evidence was indicated which could have 
led him to such a finding.” 


This paragraph apparently supports both 
the aspects of the appellant's contention, 
thatif there was property which the res- 
pondent-decree-holder could have attached 
before resorting to the alienated properties, 
then it could not be said that he was pre- 
vented by fraud from executing his decree, 
and that in order to prove that he was pre- 
vented from executing the decree, he must 
show that the non-execution of the decree 
was brought about by the fraud complained 
of. 

The next case of importance is the decision 
in Abdul Khadir v. Ahmad Shaiwu Rowther 
(3). In that case the second argument for the 
appellant was that even if the finding of 
fraud was upheld, it has not been proved in 
the case that the plaintiff exercised due dili- 
gence in the execution of his decree and that 
he was prevented by the lst defendant's 
fraud from realising the amount due to 
him. With reference to this argument the 


learned Judge, Sundara Ayyar, J. made 
(2) 8M LI 203, 
(3) 12. Ind. Cas. 619; 35 M 670; 


10 M LT 413; 
(1911) 2M W N 434: 22 MPL J 35, 
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some observations which are relevant to the 
quesiion under consideration. After quoting 
s. J8, Civil Precedure Code, the learned 


Judge saja: 
“Fraud at some time within 12 years 
prior to the application for execution being 


sufficient to entitle the decree-holder to ask for 
execution, it is clear that it is not incumbent on 
him to show continuous diligence during all the 
time prior to the application. The language of 
the section also shows clearly that the decree- 
holder is not bound to show that, but for the 
fraud or force complained of, he would have realised 
the fruits of his decree. All that hasto be 
proved is thatthe judgment-debtor,, by fraud or 
force, at some time prevented the execution; that 
is, in my opinion, made the decree-holder's attempts 
to execute atthe timeto which the fraud relates,- 
unsuccesstul,” 


The first two observations dispose of the 
argument of the appellant that it is necessary 
for the decree-holder to prove that he had 
been taking stepsto execute the decree 
against other properties of the judgment-' 
debtor. The last observation “all that has: 
to be proved, etc.”, is relied on by the ap- 
pellant to showthat there must be some 
evidence to prove that the decree-holder 
made attempts toexecutethe decree but- 
the execution was prevented by the 
fraud of the judgment-debtor; that is, he 
proceeded againstthe alienated properties’ 
but failed in obtaining execution. It 
cannot besaid that the language is not 
susceptible of this interpretation; but the’ 
learned Judge distinctly dissents from the 
judgment of Shephard, J.,in Seshachalam 
Chetti v. Rajan Chetty (2) which is the 
decision strongly relied ‘upon by the ap- 
pellant in support ofthe argument that 
the decree-holder should show that he 
proceeded against the alienated properties - 
and failed to get execution. Having 
regard to this fact, we are not inclined 
to accept the interpretation put upon it 


by the appellant’s Counsel. Mr. Krishna- 
swami <Ayyar for the respondent says 
that in the circumstances the pas-. 


sage only means that the decree-holder 
should show that he had taken some steps 
toexecute the decree before he made 
the application in question, and that, it is 
not disputed, he has done in this case. 

In Mydeen Rowther v. Meera Rowther (4) 
the learned Judges, holding that the 
decree-holder is not disentitled to the 
benefit of s.48 (2), Civil Procedure Code 
by reason of the fraud being long 
anterior to the date of the last execution, 
did not accept the view of Shephard, J. 
in Seshachalam Chetti v. Rajan Chetty (2) 


though they held on the facts that in th 
(4) 53 Ind, Cas. 862; 10 L W 566, 


. 
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Case before them the application satisfied 
the rigid test insisted upon by the learned 
Judge in Seshachalam Chetii v, Rajan 
Chetty (2). In Syed Muhammad Rowther v. 
Soma Sundaram Chettiar (5) Sir Abdur 
Rahim, J. pointed out that it is not 
necessary for the judgment-creditor to 
prove by positive evidence that but for 
the conduct of the judgment-debtor, he 
would have realised the decree, or in other 
words, that he was actually prevented 
from executing the decree by the 
‘fraud complained of, Discussing the law 
on the subject the learned Judge referred 
to the dictum of Shephard, J., in 
Seshachalam Chetti v. Rajun Chetty (2) 
and said with reference to it that 


“it does not appear that the authorities on the 
po were brought to the notice ofthe learned 
udge, 
_ Odgers, J., the other learned Judge, 
pointed out that the decision in Seshachalam 


Chetti v. Rajan Chetty (2) turned onthe 
finding that there was no evidence of 
fraud in that case, that is, that the 


observation relied on in that judgment 
had only the value of a mere obiter dictum. 
The decision in Seshachalam Chetti v. 
Rajan Chetty (2) was also dissented from 
A Chettiar v. Mohideen Saheb 
l Thus, according to the decisions of our 
Courts the result is this. The decision in 
Visalatchi Ammal v. Sivasankara Taker (1) 
has stood as good law all these years. 
That decision, as stated at the com- 
mencement, completely supports the 
contentions of the respondent. According 
to that decision, the mere fact of a fraud 
having been committed by the judgment- 
debtor can be availed of by the decree- 
holder for claiming exemption under 
s. 48 (2), Civil Procedure Code and in order 
to succeed, itis not necessary for him to 
show by evidence that on account of that 
fraud he was actually prevented from 
executing his decree. The decision to the 
contrary in Seshachalam Chetti v. Rajan 
Ohetty (2) relied on by the appellant has 
been dissented from in the various sub- 
sequent rulings of this Court referred to 
above and should not, therefore, be followed. 
It is true that in many cases there will 
be proof forthcoming to show that asa 
direct result of the fraud the decree-holder 
was actually prevented from executing 
his decree; it will be so in a case where, 


ne 60 Ind. Cas, 630; (1920) M W N 788;12L W 


(6) 80 Ind, Cas. 731;47 MLJ 428; 20 L W475; 
(1924) M W N 745; A I R 1924 Mad. 836. 
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when proceedings are taken against ths 
judgment-debtor, by wilful evasion of 
arrest or by frauds of a similar nature, 
the judgment-dehtor is able to prevent the 
decree-holder fron exesutiag ths de3ree, 
It is easy in such cases to establish the 
connection between the fraud perpetrated 
by the judgment-debtor and the failure 
of the decree-holder to execute the decree 
on account of the fraud. Cases of this 
description should not be used to restrict 
the meaning of the expression 


“Where the judgment-debtor has, by force or fraud, 
prevented the execution of the decree.” 


The next question is whether the fraud 
of the Ist defendant can be availed of 
as against the 2nd defendant. It was 
decided in Abdul Khadir v. Ahammad 
Shaiwa Rowther (7) that the fraud com- 
mitted by one of several judgment-debtors 
cannot be relied on by the decree-holder 
as against the other judgment-debtor or 
judgment-debtors; but this decision cannot 
be applied to the facts of the present. 
case. The 2nd defendant, as mentioned at 
the commencement of the judgment, has 
been recorded as the legal representative 
of the deceased lst defendant in the prior 
execution proceedings of the decree. It 
is true that the 2nd defendant cannot 
be affected by the fraud of the lst defend- 
ant in his individual capacity as a 
judgment-debtor in the decree in 
O. S. No. 77 of 1911; but the decree sought 
to be attached is part of the assets of 
the deceased lst defendant available for 
the execution of the decree in O. S. No. 77. 
of 1911 and since this has come into the 
hands of the 2nd defendant as his legal 
representative, we think the fraud proved 
against the lst defendant can be availed 
of against his legal representative, the 
2nd defendant. 

For the above reasons we hold that 
execution of the decree in O. 5. No. 77 
of 1911 is not barred by limitation. We 
dismiss this appeal with costs. 


A. Appeal dismissed. 
(7) 30 Ind, Cas. 423; 38 M 419. 





OUDH CHIEF COURT 
Oriminal Appeal No. 367 of 1934. 
January 25, 1935 
Nanavorty AND Tomas, JJ. 
NARESH SINGH AND ANoTHER—PRISONERS 
—APPELLANTS 
versus 


EMPEROR~-RgsPonDENT 
Criminal Procedure Code (Act V of 1893), 9s. 367, 
el. (5)—Penal Code (Act XLV of 1860), s. 802—- 
Murder—Sentence—Death sentence not passed—~ 


692 


Reasons for not passing it should be recorded by 
trial Judge—Motive—Offence proved beyond reason- 
able doubt—Question of motive need not be considered 
—Criminal trial. 

In a case of murder, if the trial Judge does not 
think it proper to pass a sentence of death, he 13 
bound to record reasons why sentence of death was 
not passed upon the accused, that is to say, he must 
find that there are really extenuating circumstances 
and not merely an absence of aggravating circum- 
stances, It is not enough if he says that under the 
circumstances of the case, the accused is sentenced 
to transportation for life. Heis bound to state 
what these circumstances are, and whether they 
served to justify him in abstaining from passing 
capital punishment. [p. 694, col. 2.] 

When once the crime of the accused has been 
proved beyond all reasonable doubt, it is unneces- 
sary to consider the question of motive, 


Or. A. against the order of the Sessions 
Judge, Gonda, dated October 9, 1984, 
. Mr. R. F. Bahadurji, for the Appellants. 
Mr. H.S. Gupta, Government Advocate, 
for the Crown. 


Judgment.—tThis is an appeal against 
the judgment of the learned Sessions Judge 
of Gonda convicting Naresh Singh and 
-Bijai Singh, residents of OCanpurwa, a 
hamlet of Bisaria in Police Station Colonel- 
ganj in the District of Gonda, of an offence 
under s. 302 of the Indian Penal Code, 
and sentencing each of them to transpor- 
tation for life. 


The story of the prosecution is briefly as 
follows:— 


On July 4, 1931, one Jageshar Singh © 


went with Lal Bahadur Singh of Moham- 
madpur to attend a marriage at the house 
of a goldsmith in village Shahpur. They 
returned to village Bhatpurwa ab 
about 3 or 4 gharıs after sanset. While 
Lal Bahadur was smoking his hukka. 
Jageshar Singh, went in the direction of 
the river to answer a call of nature, and 
while he was answering this call of nature 
he was suddenly attacked by four persons 
armed with lathis. He cried out, ““ Doro 
dada mar dalin.” It was a cloudless night 
and the stars were shining and by the 
light of the stars Jageshar Singh recognis- 
ed two out of his four assailants,. and they 
were Naresh Singh and Bijai Singh. Upon 
hearing his cries for help Lal Bahadur 
Singh, Jaipal Singh, the uncle of Jageshar, 
Manhgu, Desraj and Rajpat Singh of 
Bhatpurwa ran to his help and saw from a 
very short distance that Jageshar Singh 
was being beaten with lathi blows by 
four persons out of whom they also recognis- 
ed the two -assailants, Naresh Singh and 
Bijai Singh. These eye-witnesses of the 


occurrence remonstrated with the assail;, 
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ants of Jageshar Singh and thereupon all 
four assailants of Jageshar Singh jumped 
intothe river and swam across it. Jage- 
ghar Singh was then placed upon a cot, 
He was alive and bleeding profusely. The 
wounds were washed and he was carried to 
his house on the cot. At that time he 
regained consciousness and could speak 
and gave the names of the two appellants, 
Naresh Singh and Bijai Singh as his 
assailants and said‘tnat he did nob re- 
cognise who the other two persons were. 
Next morning the chaukider of the village’ 
came and Man Singh, arelation of Jageshar 
Singh, was called from another village and 
Jageshar Singh was entrusted to him, and 
then Jaipal Singh left Bhatpurwa to make 
a report at thana Paraspur at a distance of 
ten miles from the scene of the occurrence. 
He was accompanied by the village chauki- 
dar and they reached Police Station Paras- 
pur at 4 P. mM, on Jaly 5,1934. The report 
was entered as one of a non-cognizable 
offence under s. 323, of the Indian Penal 
Code, by Head Constable Maqdum Bakhsh. 
Jaipal Singh, after making this report 
returned home’ and ‘learnt that his cousin 
Jageshar Singh, had died at about midday 
that very day. Sub-Inspector Siddiq Hasan 
on his arrival at the thana the next day 
left for Bhatpurwa, which he reached at 
mid-day on July 6,.1934. He took up the 
investigation at once, registered an offence 
under s. 302, of the Indian Penal Code, 
prepared an-inquest report and despatched 
the dead body of Jageshar Singh in the 
custody of. Rameshwar, Constable, in a 
bullock cart to the hospital at Gonda, 
where the Civil Surgeon -of Gonda held a 
post mortem examination on July 7, 1934. 
The Sub-Inspector also prepared a sketch 
plan of the locality and he found blood 
spread at several places on the ground 
which he scraped and put in an earthen 
pot and sent it to headquarters for Chemical 
Examination.’ The accused Naresh Singh 
and Bijai Singh were not found at their 
houses and thev could not be traced, and 
proceedings under ss, 87 and 88 of the Code 
of Criminal Procedure were taken against 
them and warrants of attachment were 
issued. They were arrested, however, on 
July 15, 1934, in village Bisaria at the 
house of another man. They were com- 
mitted to the Court of Session by the 
learned Magistrate Saiyid Zahiruddin and 
were tried and convicted of an offence 
under s. 302 of the Indian Penal Code and 
sentenced to transportation for life as set 
forth above. 
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The first point for determination in this 
case is whether in respect of the death of 
Jageshar Singh, an offence of wilful murder 
or culpable homicide had or had not been 
committed. The evidence of the Civil 
Surgeon of Gonda, Dr. H. Hafizulla, shows 
that at the time of the post mortem exami- 
nation he found the following injuries on 
the person of the deceased Jageshar 
Singh: 

(1) A wound 12” by 3", deep down to the 
a on the left side and front part of the 

ead. 

(2) Haematoma 3° by 2" on the right 
temple. 

wW) A wound 2* by 1", deep down to the 
bone on the top of the head. 

(4) A wound 3” by 1", deep down to the 
bone on the back of the head. 

wW) A wound 4” by 2" scalp deep on the 
back and right side of the head. 

(6) A wound 1" by 4" deep down to the 
bone on the left temple. 

(7) The whole of the back was infilterated 
with blood, due to extensive and severe 
bruising. 

(8) The whole of the right forearm was 
swollen and ecchymosed, 

(9) The right hand was swollen and the 
second metacarpal bone and basal phalanx 
of the right little finger were fractured. 

(10) The right leg was bruised throughout 
and was swollen and the right fibula at its 
lower third was broken. 

Deaih in the opinion of the Civil Surgeon 
was due to the cumulative effect of the 
injuries noted above. In the opinion of the 
Civil Surgeon it was possible that the 
deceased might have survived for 12 hours 
or more after he had received the injuries 
and it was also prssible that the 
deceased might have talked during the 
period he survived. Allthe injuries noted 
above were caused on the person of the 
deceased by multiple lathi blows, and the 
condition of the back of the deceased show- 
ed that the deceased had received several 
severe blows and the condition of the Jeg 
also showed that the deceased had received 
several lathi blows. In cross-examination 
the Civil Surgeon deposed that it was 
possible that after being unconscious for 
some time the deceased might have recover- 
ed comp'etely his senses as well as his 
memory, and that he did not think that 
the man remained unconscious till he passed 
away, because if he had remained uncon- 
scious, till he passed away, there would have 
been bleeding inside the brain which was 
not found in this case, 
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It is thus clear from the unimpeachable 
testimony of the medical expert that in 
respect of the death of Jageshar Singh an 
offence of wilful murder wis committed by 
some person or persons. 

The next point for determination is whe- 
ther the crime of wilful murder of Jageshar 
Singh has been brought home to the accused 
Naresh Singh and Bijai Singh. 

The prosecution has examined five eye- 
witnesses in this case, viz, P. W. No. 1 
Jaipal Singh, P. W. No. 4, Desraj Singh, 
P. W. 11 Mahangu Lodh, P. W. No. 13, 
Rajpat Singh and P. W. No. 14, Lal Baha- 
dur Singh. The evidence of these five eye- 
witnesses has been read out to us by the 
learned Counsel for the appellants. 
In spite of avery lengthy cross-examination 
of some of these eye-witnesses nothing has 
been elicited from these witnesses by the 
Counsel for the accused, whichin any way 
tendstodiscredit their testimony, and the 


Jearned Counsel for the appellants, Mr. 


Bahadnrji, had to admit before us that 
there has been no cross-examination direct- 
ed to shake the evidence of these eye-witnes- 
ses as to their having actually seen the two 
accused with their own eyes beating the 
deceased Jageshar Singh. All these eye- 
witnesses have definitely stated on oath that 
they fully andeasily recognised both the 
accused as two of the assailants of the 
deceased Jageshar Singh. Thereis nothing 
incredible in the testimony of these eye- 
witnesses, when they depose that they were 
able to recognise from a short distance 
these two appellants as the murderers of 
Jageshar Singh, because they were known 
to them from before and it was a clear 
starlit night and they could easily recognise 
the persons, whose faces were familiar to 
them. Moreover, the deceased himself 
beforehe passed away named these two 
appellants as hismurderers and the evidence 
as tothe dying declaration of the deceased 
given by P. W. No. 10, Man Singh, as 
wellas by P. W. No. 1 Jaipal Singh, 
P. W. No. 4 Desraj Singh, P. W. No. 11 
Mahangu Lodh and P. W. No. 13 Rajpat 
Singh fully supports the testimony of the 
eye-witnesses. The first information report 
also tends to corroborate the story told by 
the eye-witnesses inasmuch as it mentions 
the names of these two appellants as persons 
who had beaten the deceased Jageshar 
Singh. The medical evidence also tends 
to corroborate the testimony of the eye- 
witnesses, because the Oivil Surgeon has 
clearly deposed that the deceased had 
recovered his consciousness and further 
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that he was capable of speaking and naming 
his assailants. 

Asagainst this mass of testimony, the 
appellants have produced no evidence in 
proof of their innocence. They have exa- 
mined no witness in their defence and thus 
the alibi set up by them has not been 
proved. We have, therefore, no hesitation 
in holding that upon the evidence on the 
record, the guilt of the appellants has been 
proved, beyond all reasonable doubt and 
they have been rightly convicted of an 
offence unders. 302 of the Indian Penal 
Code. ; 

The learned Counsel in his memorandum 
of appeal on behalf of the appellants has 
urged that the evidence of the identifica- 
` tion of the appellantson a dark night was 
not worthy of credit. In our opinion there 
is nothing on the record to cast the slightest 
doubt on the evidence of the identifica- 
tion of the appellants by the five eye-wit- 
nesses examined on behalf of the prosecu- 
tion. 


The learned Counsel for the appellants: 


has also alleged that the motive suggested 
for the commission of the murder is flimsy 
and vague. Inour opinion when once the 
crimeof the appellants has been proved 
beyond all reasonable doubt, it is unneces- 
sary to congider the question of motive. Jn 
the present case, however, there is also 
evidence on the record, which was believed 
by the trial Judge and which we also 
believe, toshow that the appellants were on 
inimical terms with the deceased. It is 
proved upon the evidence on the record 
that the deceased Jageshar Singh had 
Ulicit intimacy with the wife of one Jeora- 
khan, and that a year before the commission 
of the murder the two appellants also manag- 
ed to have illicit intimacy with Musammat 
Adiya Dei, the wife of Jeorakhan. The 
prosecution witnesses alleged that this 
illicit intimacy of the two appellants with 
the mistress of Jageshar Singh, deceased, 
naturally created bad blood between Jage- 
shar Singh and the two appellants. It is 
also in evidence that Jeorakhan had 5 
bighas of land in front of his house, as 
sub-tenant of one Suraj Lal, on payment 
of Rs. 10 as rent, but this rent was not 
paid to Suraj Lal for three years by Jeo- 
rakhan and Suraj Lal wanted Jeorakhan to 
give up that land, and the two appellants 
sided with Jeorakhan and instigated him 
not to give up the land, and thereupon 
Suraj Lal appealed to Jageshar Singh, the 
rival of the two appellants, and with the 
help of Jageshar Singh, Suraj Lal was able 
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to recover possession of the 5 bighas of land 
leased by him to Jeorakhan. This was 
another cause of enmity between the deceas- 
edand the appellants. Whether that 
enmity was sufficiently grave and serious to 
induce the appellants to commit a murderous 
assault upon Jageshar Singh, is no’ for us 
to decide. We are Satisfied upon the 
evidence of the eye-witnesses that they did 
in fact commit the wilful murder of Jage- 
shar Singh, whether they had or had not a 
sufficiently strong motive for the commission 
of the murder. 

The learned Sessions Judge of Gonda, has 
sentenced the appellants to transportation 
for life without giving any reasons in his 
judgment asto why he did not sentence 
them to death. The attention of the 
learned Sessions Judge is invited to the 
provisions of cl. (5)of s. 367 of the Code 
of Criminal Procedure, which runs as 
follows: 

“Tf the accused is convicted of an offence punishable 
with death, and the Court sentences him to any 
punishment other than death, the Court shall, in its 


judgment, state the reason why sentence of death was 
not passed”. a 

In Ratanlal’s Law of Orimes (13th Edition, 
p. 762) there is a quotation from a Full 
Bench ruling in Emperor v. Tha Sin (|), 
which runs as follows: — 

“The extreme sentence is the normal sentence; 
the mitigated sentenceis the exception. It is not for 
the Judge to ask himself whether there are reasons 
for imposing the penalty of death, but whether there 
are reasons for abstaining from doing so”. i 


In the present case, therefore, if the 
learned trial Judge did not think it 
proper to pass asentence of death, he was 
bound torecord reasons why sentences of 
death were not passed uponthe tuo appel- 
lants, that is to say, he must find that there 
are really extentating circamstances and 
not merely an absence of aggravating circum- 
stances. All that the learned messions 
Judge hasdone in the present case is to 
say at the end of his judgment that under 
the circumstauces of the case each of the 
accused is sentenced to transportation for 
life, but what those circumstances of the 
case were and whether they served to 
justify him in abstaining from passing 
capital punishment are not recorded in his 
judgment. That he was bound to do under 
the law as it stands at present. We note, 
however, that there is no application for 
enhancement ofsentence on behalf of the 
Local Government, and we do not think 
it proper cf our own accord to callupon the 
appellantsto show cause why their sen- 
tences should not be enhanced. 

(1) 1 L BẸ 216, 
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In our opinion, the guilt of the appellants 
hasbeen proved beyond all reasonable 
doubt and the sentences passed upon them 
err, if anything, on the side of leniency. 

e accordingly dismiss their appeal 
and confirm the convictions and sentences 
passed upon them. ~ 

N. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1854 of 1931 
November 27, 1933 
BHIDE, J. 
RADHA KISHAN AND OTHERS 
— APPELLANTS 
VeETSUS 
“FAKHARUDDIN AND OTHERS 
— RESPONDENTS 
Mortgage~-Representative of mortgagor buying mort- 
gagee rights—Mortgage, whether ceases to exist— 
Intention — Pre-emption — Mortgagee right, if im- 
movable property—Sale of mortgagee right—~Suit for 
pre emption, if maintainable, 
The question whether a mortgage ceases to exist 
when a representative of the mortgagor purchases 


mortgagee rights, is one of intention of the 
parties. 


Mortgages rights in land fall within the definition 
of immovable property and suit for pre-emption 
with respect to sale of such. rights may be main- 


tainable. Sohawa Singh v. Kesar Singh (1), referred 
to 


8.3. A. from the decree of the Addi- 
tional District Judge, Lyallpur, dated 
June 17, 1931. 

Mr. Mehar Chand, for the Appellants. 

Mr. Nawal Kishore, for the Respondents. 
- Judgment. —Civil Appeals Nos. 1854 
and 1855 of 1931 are connected and will be 
disposed of together. 

The pla ntiff ‘n the suit out of which 
these appeals arise are executors of the 
will of one Shankar Das and sued for re- 
demption of one third sharein 17 kanals, 
8 marlas of land included in Khasra 
Nos, 2657, 2535, 2535, 2550/2, 2656 and 2652 
on payment of Rs. 20. Plaintiffs claimed 
to be the successors-in-interest of the origi- 
nal mortgagors, while the defendants were 
alleged to be the successors-in-interest of 
the original mortgagees. The trial Court 
‘decreed the suit, but it was dismissed in 
appeal by the learned Additional District 
Judge and the plaintiffs have preferred 
second appeals. There were two appeals 
before the Senior Subordinate Judge, one 
from the preliminary decree and the 
other from the final decree and hence 
there are two second appeals. 

The facts are somewhat cumplicated but 
may be very briefly stated as follows for 
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the purposes of these appeals. The follow- 
ing pedigree table will be helpful. 





LADU 
o] | | = bt 
Pir Bakhsh Mena Kama Faiza (died 
j childless)! 
| 
| | 
Elahia Mahi 
| | | 
Jija kak Kaka 
| 
ee | 
Siraj Mana 
= 
Bakha Mahi 
| | 
Miran | akheh Dinu 


It appears from the revenue records 
that the land in dispute along with some 
other land was mortgaged by Pir Bakhsh, 
Mana and Faiza on behalf of all the co- 
sharers in the year 1856 in favour of one 
Devi Sahai. The descendants of the latter 
transferred their rights to Dhanpat Rai 
and in 1876 Chiragh purchased the mort- 
gee rights from Dhanpat Rai by a 
registered deed dated May 9, 1876, (Ex, 
D-5). The language of this document is 
not happy, but though the expression 
irahan dar rahan” is used, the concluding 
portion leaves no doubt that the mortga- 
gee rights were transferred to Chiragh. 
Chiragh subsequently re-mortgaged these 
rights to Ahmad Yar by a registered deed 
dated June 7, 1€86 (vide Ex. P-1). There- 
after there was a partition amongst the, 
co-owners and the land in dispute along 
with other land fell tothe share of Miran 
Bakhsh, Dinu, Chiragh and Kaka (vide 
Ex. P. 3). Kaka, who. is said to have 
obtained the land in dispute in a later 
partition sold it to Beli Ram and Rala 
Ram and the latter sold it to Shankar 
Das, whose estate is represented by the 

intiffs. 

a is stated above that Chiragh executed 
a mortgage deed in favour of Ahmad Yar 
on June 7, 1886. Ahmad Yars widow, 
Musammat Talia Bibi, who inherited the 
mortgagee rights transferred them to 
Wadhawa Singh by a deed dated Feb- 
ruary 27, 1893, (Ex. D-7) and Wadhawa 
Singh in his turn transferred them in 
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favour of some of the defendants and pre- 
decessors-in-interest of others (vide 
Ex. P-11). 

The suit was resisted by the defendants, 
m'er alia on the grounds that the plaint- 
ifs were not the representatives of the 
original mortgagors, that no morigage sub- 
sisted, that the suit was time-barred 
and that the plaintiffs were estopped 
from maintaining the present suit by the 
conduct of Shankar Das, who instituted a 
pre-emption suit in 1901, with respect to 
the land in the suit and eventually gave 
it up owing to a compromise. 

As regards the first question, there 
seems to me no room for doubt,in view 
of the entries in the revenue records and 
the documents referred to, that plaintiffs 
are the representatives of the original 
mortgagors. The contention that the 
mortgage ceased to exist when Chiragh 
purchased the mortgagee right from Dhan- 
pat Rai in 1876as he was one of the co- 
mortgagors and ihat his position was 
merely that of a “charge-holder” after that 
date cannot, Ithink, be sustained. The 
question seems to he essentially one of 
the intention of the parties. The deed of 
1876 shows (as stated above) that what 
was really transferred were the mortgagee 
rights and the fact that Chiragh subse- 
quently sub-mortgaged the rights in favour 
of Kaka and Har Charandas and eventual- 
ly transferred them to Ahmad Yar in 
1886 shows that he purported to keep 
these riguts intact. The entries inthe re- 
venue record (Ex. P-3) show that at the 
time of the partition of 18°3 the land 
in dispute fell to the share of Miran 
Bakhsh, Dinu, Chiragh and Kaka and the 
land was subsequently transferred by 
Kaka to Beli Ram and Rala Ram and by 
aihe latter to Shankar Das, 

Similarly the transfer of the mortgagee 
rights to defendants appear to be suffi- 
ciently proved by tke entries in the reve- 
nue records and the documents referred to 
above. | 

However, taking it to be proved that 
the plaintifis and the defendants are the 
representatives-In-interest of the original 
mortgagors, the question still remains 
whether ihe suit is. barred either under 
Art. 144, or 134, Limitation Act, or by the 
rule of estoppel or res judicata as held by 
the learned Additional District Judge. As re- 
gards Art: 144, the learned Additional Dis- 
trict Judge was of opinion that the position of 
Chiragh after the purchase of mortgagee 
rights-from DHanpat Rai becomes that’ of 
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a charge-holder and, therefore, the snit 
was governed by Art. 144. Ihave already 
given my reasons in support of my view 
that the position of Chiragh was not that 
of a charge-holder but ofa transferee of 
mortgagee rights and the question of the 
applicability of Art. 144 does not arise. 
The learned Additional District Judge-has 
further held that the suit would be bar- 
red under Art. 134, as Wadhawa Singh 
who had only purchased the mortgagee 
rights sold the land in dispute as an 
owner on August 31, 1900 (vide Ex. P-11). 
This view also cannot, I think, be sustained 
in view of the contents of Ex. P-1]. In 
the earlier part of that document Wadhawa 
Singh no doubt purports to sell proprietary 
rights but at the end a nole is added that 
he possessed only mortgagee rights in some 
of the land. Ib is true that the -deed 
does not recite the specific numbers in. 
which only mortgagee rights were held, 
but there can be no doubt that the parties 
understood what the position was. The 
subsequent entries inthe Reveune Records 
are also in conformity with the appellant's 
contention that Wadhawa Singh purported 
to sell only mortgagee rights in the land 
in dispute. I accordingly hold that the 
suit was not barred under Art. 131 also. 

The last point for consideration is whe- 
ther the suit was barred by the principle 
of estoppel or ves judicata. As regards 
this point, the defendants-respondents 
merely relied on a pre-emption suitinsti- 
tuted by Shankar Das in 1900, with res- 
pect to a large area of land, sold by 
Wadhawa Singh (including the land in 
dispute) by the sale deed dated August 31, 
1900. Jt was urged that by instituting 
this suit, Wadhawa Singh admitted the 
validity of the sale and, therefore, the 
plaintifs are estopped now from suing 
for redemption of ihe land. 

But as pointed out above, it appears that 
Wadhawa Singh did not really purport to 
transfer more than mortgagee rights in the 
land in dispute, It has been recently heid by 
this Court that mortgagee rights in land fall 
within the definition of immovable proper- 
ty: Sohawa Singh v. Kesar Singh (1) 
and possibly a suit for pre-emption with 
respect to sale of such rights also may be 
maintainable. The suit was never fought 
out on merits and there was no occasion for 
ascertaining precisely what relief Shankar 
Das meant to claim. But it is clear that 
he only wished to take over by pre-emp. 

(1) 140 Ind. Cas. 474; A1R:2932 Lah, ‘5*6;.13/Lah. 
432; 33P LR 771; Ind, Rul. (1932) Lab. 715. 


1935 


tion what was actually sold by Wadhawa 
Singh and nothing more. Fiven if Shankar 
Das sought to take over the mortgagee 
righis.and gave up theclaim afterwards, 
1 cannot see how the fact operates either 
as estoppel or res judicata for the purpose 
of the present suit for redemption. It is 
true that the mortgage is an old one and 
the redemption charge was only Rs. 20, 
but it must be remembered that Shankar 
Das was suing for pre-emption of a much 
larger area which had been gold and the 
mere fact that he did not sue at once 
for redemption of the land now in dispute 
and sued for pre-emption cannot be at 
tached much significance, There were 
repeated transfers of land and the mort- 
gagee rights and in view of the complicated 
situation which arose, the question of rte- 
demption may not have attracted attention 
till the land rose in value. 

"In my opinion, the learned Additional 
District Judge's decision cannot be sus- 
taine] and the trial Court's dec'sion 
was correct. The trial Court granted a 
decree for redemption of the land com- 
prised in the sale-deed ‘dated Jane 7, 1886 
(Ex. P-1), with the exception of the land 
corresponding to Khasra No. 3232. The 
plaintiffs also claimed the land corres- 
` ponding to Khasra No. 3223 and alleged 
that Khasra No. 3232 was mentioned in 
Ex. P-l by mistake for Khasra No. 
8223, This allegation has, however, not 
been established. 

1 accept the appeal and restore the 
decree of the trial Court. In view of all 
the circumstances including the delay in 
the institution of the suit, I leave the 
parties to bear their costs throughout. 

D. o Appeal accepted. 


= _ OUDH CHIEF COURT 
‘Criminal Appeal No. 425 of 1934 
. January 24, 1935 
SRIVASTAVA AND NANAVUTTY, Jd. 
- RAMESHWAR alias BHAT AND OTHERS 
— PRISONESS — APPELLANTS 
` Versus 

- EMPEROR—Rusronpent 

Penal Code (Act XLV of 3860), ss. 307, 100— 
Scopé of s. 307-—Attempt to-commit murder—Essentials 
of offence—Iniention or knowledge—Injury capable 
of causing death, tf essential—Plea of right of private 
defence Onus—Presumption of absence of circum- 
stances’ bringing case within exceptions—Evidence 
Aew of 1872), s 105—Criminal' trial—Sentence—- 
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Accused old father and young son— Absence of 
personal motives—Sentence of transportation fer life 
is sufficient,  . 

The intention or knowledge, which is neceseary to 
consititute murder, may exist combined with an act 
which falls short of the complete commission of that 
offence, The murderer may do an act towards the 
commission of the murder, but may involuntarily 
fail, or be intercepted, or prevented from consummat- 
ing the crime, To justifya conviction under s, 307 
of the Penal Code, it is not essential, that actual 
injury capable of causing death ehould have been 
inflicted. Although the nature of the injuries caused 
may often give considerable assistance to a Court 
in coming toa findingas to the intention of the 
accused., such intention may also be deduced from 
other circumstances, and may even, in some cases, 
be ascertained without referen’e at all to the actnal 
wounds inflicted upon the person attacked. [p 702, 
col, 1.] 


If the accusedina murder case: choose to plead 


‘the right of private defence of person and property, 


inthe course cf which they caused the death of 
deceased, then the burden of proving the existence 
of circumstances bringing theircase within one 
ofthe several exceptions inthe Penal Code, or 
within any special exception of that Oode lies 
upon them, and under s. 105 of the Evidence Act 
the Courtis bound to presume the absence of such 
circumstances. [p. 701, col. 2.] 

Where it appears that two accused persons, son 
and father, had really no personal motive for murder- 
ing the deceased and ihe scn is an young man 
of 24 and the father an old man of (0, the sentence of 
death passed upon them may bs reduced to that of 
transportation for life. tp. 702, col. 21 

Cr. A. against an order of the Sessions 


Judge, Unao, dated December 8, 1931. 


Dr. J. N. Misra and Messrs. S, §, 
Chaudhri, Balkrishna Shukla and Jagat 
Narain Mehrotra, for the Appellants. 

Mr. H. S. Gupta, Government Advocate, 
for the Crown. 


Judgment.—These are four appeals 
against the judgment of the learned 
Sessions Judge of Unao convicting the 
appellants Suraj Bali alias Lalloo, Ramesh- 
war alias Bhat, Sukhram alias Sajjan, and 
Ganga Sewak alias Bitula, of an offence 
under s. 302, Indian Penal Code and 
sentencing each of them to death. The 
appellants have also been convicted of an 
offence under s. 326, Indian Penal Code, 
for having caused grievous hurt to Jit 
Bahadur, and have beeneach sentenced to 
a term of five years’ rigorous imprisonment 
and a fine of Rs. 100, or in default of 
payment of fine, to additional rigorous 
imprisonment for one year. The reference 
in confirmation of the sentence of death 
passed uponeach appellant is also before 
us. 

The following pedigree will serve to 
show the relationship between the accused 
and .the deceased. and certain prosecution: 
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witnesses :— 
LAU 
| 
| | | 
Menni Ram Bachanu Gopal Daughter 
(died Oc- (died 
Misri Lal tober 15, childless). 
(married 1919) 
Musammat 
Sundari). 
= es 
Balmik Jit Bahadur 
(By married P, W. No.5 
wife). (By mistress), 
[aa ga | 
Suraj Bali Sukh Ram 
(Accused- (Accused- 
appellant.) appellant) 
| 
| | 
Munnu Daughter 
Asa Din 
! | | | 
Ram Ratan, Sukhdeo RamLal Ram Nath. 
P.W (deceased). alias 
No, 1.) Lallu. 


Bachanu, the grandfather of the accused 
Suraj Bali and Sukh Ram, died on October 
15, 1919, and immediately on his death 
disputes arose between his legitimate son 
Balmik and his illegitimate son - Jit 
Bahadur. Bachanu possessed zamindari, 
sir, and grove land in village Padri Kalan. 
Ultimately Balmik got possession over all 
the property left by his father Bachanu as 
he was held to bethe legitimate son and 
the heir of his father. Bachanu ino his 
life-time had mortgaged his properly, and 
a decree for foreclosure was passed. Jit 
Bahadur subsequently purchased the decree- 
holder’s rights under that decree, but the 
judgment-debtor Balmik did not give up 
possession and continued to hold the 
mortgaged land. This was a further source 
of quarrel between Balmik and Jit Bahadur. 
The later issued a notice of ejectment 
against Balmik, who contested the notice, 
(see Ex. 22, p. 25 of the printed record). 

These zamindari disputes ultimately led 
tothe murder of Balmik on July 29 1920, 
and 13 persons were convicied and sentenc- 
ed to transportation for life by the Sessions 
Judge of Unao on January 26, 1921, 
and amongst the persons sentenced by the 
Sessions Judie, were Sukhdeo deceased. 
Jit Bahadur, P. W. No. 5, and Ram Ratan, 
P. W. No. 1, (see Ex. O. p. 37). The 
Judicial Commissioner of Oudhin appeal 
by his judgment, dated October 13, 1921, 
(Ex, N. p. 35), upheld the conviction of 
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Asadin, Jit Bahadur, Ram Ratan, Ram Lal 
alias Lallu, son of Munnu, Pancham 
Sukhdeo deceased and Lallu, son of Ganga 
Sagar, and these seven men were 
sentenced to transportation for life. Ram 
Ratan was released from jailin 1931, and 
Jit Bahadur and Sukhdeo came out of jail 
somewhere about the end of 1932. On July 
13, 1933, Suraj Bali, appellant, filed a 
complaint, Ex. K, p. 32, in the Court of the 
Deputy Commissioner of Unao stating that 
he feared for his life, but before this 
complaint had been filed, proceedings had 
already been taken under s. 107 of the 
Oode of Criminal Procedure against Jit 
Bahadur, Sukhdeo, Ram Ratan, Asadin and 
four others on the one hand and against 
Suraj Bali, Sukhram, Ganga Sewak and 
Rameshwar onthe other, and both sides 
were bound over to keep the peace for 
one year. The bonds and sureties taken 
from these persons expired in April 1934, 
and the murder of Sukhdeo took place on 
August 10, 1934. ‘'wo days before this 
occurrence the deceased Sukhdeo had a 
quarrel with Suraj Bali and Sukhram 
over the making of ‘‘thalas” or mud walls 
put round mango saplings for protecting 
them from cattle, ete. Suraj Bali and 
Sukhram had brought a suit in the Court of 
the Munsif of South Unao against Munnu, 
father of Ram Ratan, (P. W. No. 1), for 
cancellation of a deed of gift executed by 
Musammat Sundar, widow of Misri Lal, 
grandson of Lau, in favour of Munnu. 
The deed of gift was in respect of the 
mango groves over which the deceased 
Sukhdeo had quarrelled with Suraj Bali 
and Sukhram on August 8, 1934. On 
August 10, 1934, a bazar was held in village 
Padri Kalan, and Sukhdeo and Jit Bahadur 
had gone to the bazarinihe afternoon in 
order to make some purchases. Ram 


Ratan also went to the bazar tnat evening. 


At about 5 p.m. Sukhdeo and Jit Bahadur 
were standing in front of Lala Halwai’s 
shop when Suraj Bali, Sukhram and Ganga 
Sewak, armed with kantas,and Rameshwar 
armed with a lathi, also reached the bazar, 
and these four persons at once began to 
beat Jit Bahadur with kantas and lathi. 
Jit Bahadur was felled to the ground and 
Sukhdeo then advanced and cried out, 
“why are you beating him?” Thereupon 
the four accused left Jit Bahadur and 
began to beat Sukhdeo, Sukhdeo parried 
some of the blows aimed at him with his 
own lathi. Inthe meantime Jit Bahudur 
with the help of Lala Halwai and his so 
Arjun, went into a room of Lalas shop 
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and he waslockedin there, When Sukhdeo 
fell down Sukhram’ and Suraj Bali each 
cut off aleg of hisfrom the knee and he 
expired shortly afterwards. The arcused 
then shouted to Lala to surrender Jit 
Bahadur so that they might kill him 
also but Lala begged them to spare the 
life of Jit Bahadur and would not give 
him up, A number of people assembled 
nd a great hue and cry wasraised, 
Hasan Ali, Sat Narain, patwari, Mohan, 
Kuber Nath and others reached the scene 
and then the accused ran away. 

A report of the occurrence was made by 
Ram Ratan at 10 p. m. that same evening 
on August 10, 1934, at thana Achalganj, 
and the names of all four assailants of 
Sukhdeo and Jit Bahadur were mentioned. 
A crime under s. 302, Indian Penal Code 
was registered and Sub-Inspector Bharat 
Singh, Officer-in-charge of Police Station 
Achalganj, at once proceeded to the scene 
of the occurrence. Before Ram Ratan 
made his report at the thana, Ex. 1, the 
accused Sukhram und Ganga Sewak had 
also got their report Ex. 5, recorded at the 
thana in which they alleged that a riot had 
taken place in village Padri Kalan at 5 P. m. 
onthe evening of August 10, 1934, and in 
this report they charged 15 persons, namely, 
Jit Bahadur, Sukhdeo, deceased, Asadin, 
Ram Ratan, P. W. No. J, Lallu, Hubba, 
Lala, Kali, Debi Din, Raghunandan 
Prasad, Bhagwati Prasad, Sat Prasad, 
Kuber Nath, Paspathnath and Rikh Nath 
with having beaten them with lathis and 
kantas. It is significant to note that 
in this report they said not a word about 
Sukhdeo having bled to death on the spot. 
Sub-Inspector Bharat Singh ariested Sukk- 
ram and Ganga Sewak immediately after 
the report made by Ram Ratan. He reached 
village Padri Kalan at about 34. m.on 
the morning of August 11, 1934, and he pre- 
pared apanchayatnama Ex. 7 and sent 
the corpse of Sukhdeo for post mortem exa- 
mination to sadar. He also sent Jit 
Bahadur for medical examination and pre- 
pared a site plan, Ex. 10. He found 
blood stains in front of the western door 
of Lala’s shop at two places at the north end 
ofthe thatch. A piece of bone was also 
found there. The Sub-Inspector took into 
his possession some of the blood stained 
earth and prepared a recovery list, 
Ex. 11. He also found blood stains in 
front of the western door of Laluw’s shop, 
and also some blood stains inthe sidri 
infront of Lala’s shop. He scraped the 
blood stains fromthe ground and pre- 
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pared the recovery list, Ex. 12. He also 
found blood stains in the baek rocm of 
Lala's shop and he scraped the stains and 
prepared the recovery list Ex. 13. There 
were alsosome blood stains on the door 
of the room of Lala’s shop and he scraped 
the blood stains off the door and prepared 
the recovery list, Ex. 14. No blood stains 
were found anywhere else on the ground. 
Ram Ratan gave him a pair of shoes and 
agunny bag stained with blood, and the 
Sub-Inspector prepared recovery lists 
in respect thereof (Hxs. 15 and 16). After 
completing his investigation Sub-Inspector 
Bharat Singh prosecuted all four appel- 
lants on charges under ss, 302 and 307, 
Indian Penal Code in the Court of Mr. 
A. N. Shukla, Magistrate of the lst Class 
who committed the accused to the Court 
of Session to stand their trial on the said 
charges. The learned Sessions Judge has 
convicted all four accused under ss. 302 
and 326, Indian Penal Oode and sentenced 
them as stated above. 

‘The medical evidence on the record 
makes it abundantly clear thitin respect 
of the death of Sukhdeo, an offence of wilful 
murder was commitied by the persons who 
attacked him. The Civil Surgeon of Unao 
Thakur Sheo Adhar Singh, found the fol- 
lowing injuries on the persons of the 
deceased at the time of his post mortem 
examination:— 

1. Left leg almost completely cut, about 
2 inches above the knee, attached in 
front by a skin flap, 12” wide. The femur 
muscles and femoral blood vessels were 
completely cut. 

2. The right leg was nearly completely 
divided infront just above the knee and 
attached behind bya skin and muscular 
flap 4” wide. The femur or thigh bone was 
cut atits lower end. 

3.A cut wound 2” by 1-8" on the left 
forearm near the wrist. 

4,Acut wound 23" by 4", deep down to 
the bone on either side of the left forearm 
com pletely severing the bone, 

5. A contused wound 22" by +” deep down 
tothe scalp onthe lett side of the head, 34” 
above, and 

6. A contused wound #2” by i” deep 
down to the scalp on the back of the 
head. 

The scalp and the membranes of the 
brain were decomposed. The lungs, liver, 
spleen and head were also decomposed. In 
the opinion of the Civil Surgeon the legs of 
the deceased were not cut after he had 
expired. Deathinthe opinion of the Civil. 
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Surgeon was due to shock and haemorr- 
hage asaresult of the injuries mentioned 
inthe post mortem report, particularly the 
injury tolhe left thigh. The firat four 
injuries were caused by some sharp-edged 
weapon and the last two by a blunt 
weapon like a lathi. Tt is clear from the 
medical evidence that in respect of the 
death of Sukhdeo, son of Munnu, an 
offence of wilful murder was committed by 
some persons. 

“The next point for determination in this 
case is whether the charge of the wilful mur- 
der of Sukhdeo framed against the four 
appellants has been proved upon (he 
evidence on therecord or not. The murder 
was committed in broad davlight onthe 
evening of August 10, 1934, which happened 
to bea bazar day inthe village. The 
prosecution has examined six eve-witnesses 
of the occurrence. These eye-witnesses are 
Ram Ratan, P. W. No. 1 who made the 
first information report. Sheikh Hasan Ali 
P. W. No 2, Lala Halwui, P. W. No. 3, 
before whose shop the murder was com- 
mitted, Sheikh Bhikka, P. W. No. 4, a grain 
merchant residing in village Jargaon 
who had come to Padri Kalan on the 
market dav forthe purpose of disposing 
of his grain in the bazar, Jit Bahadur, 
P. W. No. 5, the illegitimate son of 
Bachanu who was also attacked by the 
appellants, and Sat Narain, P W. No. 6 the 
patwart of village Padri Kalan. 

We have carefully examined the evi- 
dence of these six eye-witnesses and have 
listened tothe criticisms offered against 
their testimony bythe learned Counsel 
for the appellants but, in our opinion, the 
evidence of these witnesses has neither been 
‘shaken in cross-examination nor has any 
doubt been created in our mind as to the 
substantial truth of the story told by them 
inthe Court of Session. Two of those 
eye-witnesses Hasan Ali and Bhikka 
are Muhammadans who have no part 
or lotin the quarrel between these mem- 
bers of a Brahman family which has 
ended so fatally. Jt has been pointed 
out tous that the name of Bhikka was not 
mentioned in the first information 
report and that he was examined three 
days after the occurrence. We attach 
no importance whatsoever to these facts. 
Tt is true that Ram Ratan did not mention 
the name of Bhikka in the first information 
report, but itis proved beyond any shadow 
of doubt that Ram Ratan gave a blood- 
stained gunny bag belonging to Bhikka to 
the Investigating Police Officer on the 
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morning after the occurrence and there- 
upon the latter sent for Bhikka “bania” 
and the following day Bhikka who lives 
in village Jargaon was brought before 
the Investigating Police Officer at village 
Padri Kalan, and there he fully corroborated | 
the story told by Ram Ratan and the other 
prosecution witnesses. In spite of a 
lengthy cross-examination, not cne of the 
proseculion witnesses has been shaken 
in his testimony on any material point. 
Ithas been argued that Ram Ratan did 
not state in his first information report 
that Jit Bahadur was beaten by the 
accused even after he fell down. This 
is a mere detai],and it must be remem- 
bered thatthe charge of murder against 
the accused isin respect of the death of 
Sukhdeo and not in respect of any 
beating administered to Jit Bahadur 
although there was a separate charge 
of attempt to commit murder in respect 
Ki the injuries infitcted on Jit Baha- 
ur. 

It has been pointed ouf tous that Sat 
Narain patwari is a partisan of the 
deceased Sukhdeo, and that he was reported 
against by {he accused Suraj Bali in his 
complaint to the District Magistrate on 
July 13, 1933, (Ex. K). The mere fact that 
Suraj Bali mentioned the name of Sat 
Narain as one of the persons who had 
threatened him will not prove that the 
patwart has given false evidence against 
him. It isto be noted that this complaint 
was filed by Suraj Bali solely with the 
object thatit may be consigned to the 
record room and be of some use to him 
in future, Asnoaction was sought to be 
taken upon this complaint Ex. K, we can 
attach no importance to it, nor can we 
believe any statement made therein as 
true. 

In our opinion the case against all four 
accused has been conclusively proved 
by the evidence ofthese six eye-witnesses 
and we have no doubt whatsoever that 
the four appellants, Suraj Bali, Sukh Ram, 
Ganga Sewak and Ramesbwar, were 
responsible for the murder of Sukhdeo. 

It has been argued that the attack on 
the deceased Sukhdeo was unexpected 
and apparently forno rhyme or reason, 
There is noforce in this contention. The 
appellants Suraj Bali and Sukhram in 
suddenly attacking Sukhdeo and Jit 
Bahadur were merely taking their 
revenge on these persons for the murder 
of their father Balmik, fourteen years ago. 
The quarrel which took place between then ` 
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two days before thé murder about the 


mango saplings may have served 
to fan’ the flame of their hatred, 
but in view of the evidence of the 


eye-witnesses, itis not necessary for us to 
labour the question of the immediate 
motive which actuated the accused in 
suddenly attacking the deceased Sukhdeo 
and Jit Bahadur. Itis proved beyond all 
doubt. thata feud lasting for several 
years did exist between Jit Bahadur 
and Sukhdeo onthe one hand and Suraj 
Bali and Sukhram on the other. In fact 
Jit Bahadur and Sukhdeo had been 
judicially held guilty of the murder 
of Balmik, the father ofthese two appellants 
andthey had been transported for life. 
They were released from jail about a 
year or so before the preseat occurrence 
and, in these circumstances, we have no 
hesitation in holding that the motive for 
the murder of Sukhdeo is fairly obvious. 

Rameshwar accused pleaded alibi and 
stated that he was at OCawnpore on the 
date of the occurrence. He has produced 
no evidence to prove, his alibi. His son 
Ganga Sewak pleaded that he was beaten 
by Jit Bahadur and Sukhdeo first, and 
then he beat them, and on his behalf the 
right of private defence of person and 
property is pleaded. The same defence 
has been adopted by the accused 
Sukhram. His brother Suraj Bali has 
pleaded that he was not at Padri Kalan 
but at Allahabad on the date of the 
occurrence, He has adduced no evidence 
in proof of his alibi. 

Three witnesses have been examined 
3 behalf of the two accused Sukhram 
and Ganga Sewak. These are D. W. No.l 
iRam Bihari, D. W. No. 2, Girja Shankar, 
and D. W. No. 3 Bhure. Defence Wit- 
messes No. 1, Ram Bihari has deposed that 
Sukhdeo ` and Jit Bahadur came to the 
bazar and on seeing Sukhram and Ganga 
sewak seated under the northern thatch 
im front of the room which was at one time 
used as apost office they shouted that 
shey would make them suffer for not giv- 
ng up possession of that room. There- 
ipon Jit Bahadur struck Ganga Sewak 
m the shoulder with a lathi and Sukhdeo 
yeat Sukhram, and then Sukhram struck 
jukhdeo a blow with his kanta, but the 
sharp edge of the kanta had been reversed, 
und afler some time Sukhdeo fell down 
and Jit Bahadur ran into Lala’s shop. 
b is to be noted that this account of the 
‘ccurrence omits all mention of the fact 


hat Sukhdeo had his legs completely cut 
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off by means of blows fromthe kantas. 


Tt also omits to mention that Sukhdeo 
expired shortly afterwards and died on 
the spot. It fails to explain the 17 injuries 


inflicted on the person of Jit Bahadur. 
Sukhram himself, when pointedly asked 
by the learned Sessions Judge to explain 
how the deceased came to have his legs 
cut off, and whether he had cut off one 
leg, replied that he could not recollect 
whether he had done so or not. We can 
attach absolutely no credence to such a 
garbled and false account of the occurrence 
given by this witness Ram Bihari. 

Equally absurd and unworthy of belief 
is the testimony of D. W. No. 2 Girja 
Shankar and of D. W. No. 3 Bhure, alias 
Debi Dayal. These witnesses also do not 
say a word as to how Sukhdeo met with 
his death. If the accused Sukhram and 
Ganga Sewak choose to plead the right 
of private defence of person and property, 
in the course of which they caused the 
death of Sukhdeo, then the burden of 
proving the existence of circumstances 
bringing their case within one of the 
several exceptions in the Indian Pena] 
Code, or within any special exception of 
that Code must lie upon them, and under 
s. 105 of the Indian Evidence Act, the 
Court is bound to presume the absence 
of such circumstances, The half-hearted 
attempt on the part of Counsel for these 
accused in the trial Court to prove that 
they caused the death of Sukhdeo in the 
course of the exercise of their right of 
private defence of person is worse than 
useless, and we have no hesitation in 
rejecting the evidence of these three de- 
fence witnesses as absolutely false and 
worthless. 

This is a very clear case, and upon 
the evidence adduced by the prosecution 
we have no hesitation in holding that the 
guilt of all four appellunts in respect of 
the charges framed against them 
has been proved beyond any reasonable 
doubt. 

The learned Sessions Judge has con- 
victed all four appellants under s. 326, 
Indian Penal Code, and has held that the 
offence under s. 307, Indian Penal Code, 
has not been established against them. 
Tn coming to this conclusion he has 
merely noted the fact that although Jit 
Bahadur had received 17 incised wounds 
on his person yet not one of these injuries 
was considered to be a severe one .by the 
doctor, and he has held that there is 
nothing on the record to show that these’ 
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injuries could have caused his death. In 
our opinion the learned Sessions Judge 
has fallen into an error in coming to this 
conclusion. The scope of s. 30/ of the 
Indian Penal Code is very clear. The 
intention or knowledge, which is necessary 
to constitute murder, may exist combined 
with an act which falls short of the com- 
plete commission of that offence. The 
murderer may do an act towards the com- 
mission ofthe murder, but may involuntarily 
fail, or be intercepted, or prevented from 
consummating the crime. ‘To justify a 
conviction under s. 307 of the Indian Penal 
Code, therefore, if is not essential, in our 
opinion, that actual injury capable 
of causing death should have been in- 
flicted. Although the nature of the injuries 
caused may often give considerable 
assistance to a Court in coming to a find- 
ing as to theintention of the accused, such 
intention may also be deduced from other 
circumstances, and may even in some cases 
be ascertained without reference at all to 
the actual wounds inflicted upon the person 
attacked. In the present case we have 
got the unimpeachable testimony of all 
six eye-witnesses that the accused called 
upon Lala Halwai to surrender Jit 
Bahadur, so that they might murder him 
also as they had murdered Sukhdeo, and 
it was simply the firmness of Lala Halwai 
and his tactful conduct in handling the 
infuriated assailants of Sukhdeo and Jit 
Bahadur that saved the life of the latter, 
It is also clear from the admitted facts of 
the case that Jit Badadur was the son of 
Bachanu by his kept mistress and was the 
avowed and bitter enemy of the accused 
Suraj Bali and Sukhram as well as of their 
father Balmik, whom he and others had 
murdered in 1920, so that it is not diff- 
cult for us to impute to these accused an 
intention on their part to cause such in- 
jury to Jit Bahadur asthey knew would 
cause his death. In our opinion the inten- 
tion of these accused to murder Jit 
Bahadur is as clear as their intention to 
murder Sukhdeo. They were, however, 
prevented from carrying out their intention 
owing to the kindly intervention of Lala 
Halwai and his son Arjun, who kept Jit 
Bahadur locked up in their shop, and thus 
intercepted the accused from carrying out 
their fell designs against Jit Bahadur. 

We are, therefore, clearly of opinion that 
the appellants ought to have been con- 
victed of an offence under 8. 307, Indian 
Penal Code with which they stood charged, 
and not of an offence under s. 326, Indian 
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Penal Code. We, therefore, seb aside the 
conviction of these appellants for an 
offence under 8. 326, Indian Penal Code, 
and in lieu thereof convict each of them 
of an offence under s. 307, Indian Penal 
Code, but we maintain the same sentence 
in respect of this offence as that imposed 
by the learned Sessions Judge in respect 
of their conviction for an offence under 
s. 326, Indian Penal Oode. We do not, 
however, consider that in the circum- 
stances of this case it would be proper to 
inflict a sentence of fine also in addition 
to the substantive term of rigorous impri- 
sonment, because such a sentence of fine 
would work great hardship upon the in- 
nocent dependents and children of these 
accused, and in our opinion, the crime of 
the accused should not be visited upon, 
their wives and children. 

We come next to consider the question 
of the sentence that should be imposed 
upon these appellants who have been found 
guilty of an offence under e. 302, Indian 
Penal Code. So far as the accused Suraj 
Bali alias Lalloo and Sukhram alias Sajjan 
are concerned, there are really no extenuat- 
ing circumstances which would justify us 
in not passing a sentence of death upon 
each of them. We may, however, note 
that Ganga Sewak alias Bitula and his 
father Rameshar alias Bhat had really no 
personal motive for murdering the deceased 
Sukhdeo. We also note that Ganga Sewak 
is a young man of 24 years of age and that 
his father is an old man of 60 years. In 
these circumstances we feel that the ends 
of justice will be met if we confirm the 
conviction and sentence of death passed 
upon the two appellants Suraj Bali and 
Sukhram, but alter the sentence of death 
imposed on Rameshar and Ganga Sewak 
for an offence under s. 302, Indian Penal 
Code, to transportation for life. 

For the reasons given above we uphold 
the conviction and sentence imposed upon 
Suraj Bali alias Lalloo and Sukhram alias 
Sajjan for an offence under s. 302, Indian 
Penal Code, and sentence each of them to 
be hanged by the neck until he be dead. 
We also uphold the conviction of Rameshar 
alias Bhat and Ganga Sewak alias Bitula 
for an offence under s. 302, Indian Penal 
Code, and sentence each of them to trans- 
portation for life. We also convict all 
four appellants of an offence under s. 307, 
Indian Penal Code, and sentence each of 
them to rigorous imprisonment for five years. 
This sentence of imprisonment will run 
concurrently in the case of Rameshar and 
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Ganga Sewak with the sentence of trans- 
portation for life for the offence under 
8, 302, Indian Penal Code. If the sentence 
of death imposed on Suraj Bali and Sukh- 
ram is carried out according to law, this 
sentence of five years’ rigorous imprison- 
ment will not be carried out. 
N, ` Conviction confirmed. 
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NIAMAT-ULLAH AND Baspal, JJ. 
Pandit GANESHI LAL — Derren panr— 
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VETSUS 
Bohre SHANKAR LAL AND OTAERS— 
PLaIntires—REsPon DENTS 

Agra Tenancy Act (IIT of 192i), s. 226—Mortgagee 
in possession— Whether a co-sharer within the mean- 
ing of 8, 226-—Village mortgaged with possession to 
parties who are given equal shares as regards posses- 
sion and enjoyment—Adjustment of decree against 
them — Profits received by one or other to be taken into 
accvunt—Ilintires in khewat and stipulations in mart- 
gage should be taken into uccount. 

A mortgagee in possession is a co-sharer within 
the meaning of s 226, Agra Tenancy Act and a 
suit for profits by him against other co-shares 
is maintainable in the Revenue Court Lachman 
Singh Y. Ghasi (1), Lachman Pande v. Tirbeni Sahu 
(2, and Muhammed:Qamar Shah v. Muhammad Sala- 
mat Alt Khan (3) relied on. 

Where it is clear that, whatever may be the rights 
of the parties as regards the decree against the 
mortgagors part of which has been satisfied by a 
mrotgage deed, the village was mortgaged with 
possession to the parties who were given equal 
rights as regards possession and enjoyment thereof, 
it will be open tb the parties to take into account 
the profits received by one or theother of them 
when their rights under the decree are to be finally 

eadjusted. So far as the simple remedy of one co-sharer 
to receive profits from the lambardar is concerned, 
tthe entries in the khewat and the stipulations con- 
mained in the mortgage deed which are to regulate 
Mbeir relationship as co-sharers must be given 
eeffect to. WÉ 

S. C. A. from the decision of the District 
Judge, Agra, dated October 11, 1932. 

Messrs. Baleshwart Prasad and Gopi 
Nath Kanzru, for the Appellant. 

Dr. K. N. Katju and Mr.S. B. L. Gaur, 
Nor the Respondents, 

Judgment. --This is a defendant's 
second appeal and arises from a suit for 
profits, under s. 226, Agra Tenancy Act. 
The parties are mortgagees in possession 
ander a deed of July 30, 1923, executed by 
fateh Singh and others. Both the lower 

Sourts have decreed the plaintiffs’ claim. 
'n second appeal before us it was contended 
hat the suit is not one cognizable by a 
tavenue Court, as the parties, who are 
dmittedly usufructuary mortgagees, are 
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not co-sharers within the meaning of s. 226, 
Agra Tenancy Act. 

It appears that the parties to this suit 
had obtained a decree for Rs. 40,000 against 
the mortgagors, Fateh Singh and others. 
The latter execnted the mortgage-deed 
already referred to, for Rs. 16,000 part of 
the decretal amount in respect of village 
Sowara, for which the profits are claimed. 
The deed expressly states that the plaintiffs 
are to be regarded as mortgagees-in posses- 
sion to the extent of half and the defen- 
dants are to be regarded as mortgagees in 
possession to the extent of the other half. 
There is an abscure clause in the deed 
which presented some difficulty to the mind 
of the learned District Judge but we do 
not think itto be desirable to interpret 
that clause, as our decision one way or 
the other may prejudice the case of the 
plain iffs or the defendants which may 
hereafter arise in relation to their claims 
as decree-holders nor is it necessary to 
interpret that clause for the purposes of 
this appeal. 
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The plaintiffs are recorded as co-sharers 
of half of the mahal and the defendants are 
recorded as co-sharersof the other half. 
One of the defendants is admittedly a 
lambardar and has made collections. Ifa 
usufructuary mortgagee is a ‘co-sharer’ 
within the meaning of s. 226, Agra Tenancy 
Act, there can be no doubt that a suit for 
profits by either of them against the other 
is maintainable inthe Revenue Court ; and 
if such a suit is maintainable, the plaint- 
iffs are entitled to recover profits to. the 
extent of half in terms of the mortgage 
deed to which both the defendants and the 
mortgagors were parties. 


The word ‘‘co-sharer” is nowhere defined 
and the mortgagor were parties. 

The word ‘‘co-sharer” is nowhere defined 
in the Agra Tenancy Act and must be 
taken in its etymological sense. To our 
mindit is perfectly clear that a person 
who is entitled to a share of the profits of 
a mahal is a co-sharer for the purposes of 
a suit under s, 226, Agra Tenancy Act. 
A usufructuary mortgagee, as is clear from 
the nomenclature itself, is one wh) is 
entitled tothe usufruct of the share mort- 
gaged to him. Where both the lambardar 
and the co-sharers suing for profits are 
mortgagees in possession, each is entitled 
to a share in the profits of the mahal held by 
them as mortgagees and they are, therefore, 
co-sharers. This view has prevailed in this 
High Court fora long time. It was held - 
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in Lachman Singh v. Ghasi (1), that a 
mortgages: in possession is a co-sharer 
whom a lambardar can sue in a Revenue 
Court for recovery of his share of Revenue. 
In Lachman Pande v. Tirbenit Sahu (2), 
it was held by a Bench of this Court that 
a usufructuary mortgagee of a co-shaler in 
possession of the share is entitled to 
maintain a suit against the lambardar for 
profits. More recently it was held in 
Muhammad Qamar Shah v. Muhammad 
Salamat Ali Khan (3) that 

“Any person whose name is recorded inthe khewat 

as holding a share inthe village will be deemed to 
be a cosharer within the meaning of s. 226, 
Tenancy Act, and is entitled to maintain a suit 
for profits, regardless of the fact whether or not he 
holds it as proprietor or as mutuwalli." 
We hold bothon principle and authority 
a mortgagee in possession is a co-sharer 
within the meaning of s, 226, Agra Tenancy 
Act. 

It was next contended on behalf of the 
appellant that the rights of the parties to 
this case under the decree outstanding 
against the mortgagor are not equal and 
that as part of the profits is to be set off 
against the interest due under the decree, 
the parties should not be considered to be 
entitled to profits in equal shares. We 
think that effect cannot be given to this 
contention, even if it is well founded, as the 
stipulation contained in the mortgage 
deed, which represents a contract belween 
the morigagees inter se and also between 
the mortgagees on the one side and the 
mortgagors on the other, is clear on the 
point. Whatever may be the rights of the 
parties as regards the decree against ihe 
mortgagors part of which has been satisfied 
by the execution of the mortgage deed in 
question there is no doubt that the village 
Sowara was mortgaged with possession to 
the parties who were expressly given equal 
rights as regards possession and enjoyment 
thereof. It will be open to the parties to 
take into account the profits received by 
one or the other of them when their rights 
under the decree are to be finally adjusted. 
So far as the simple remedy of one co- 
sharer to receive profits from the lambardar 
is concerned, the entries in the khewat 
and the stipulations contained in the morl- 
gage deed which are to regulate their 
relationship as co-sharers must be given 
effect to. 

(1) 15 A 137; A W N 1893 ,163. 

(2) 79 Ind. Cas 538; 22 ALJ 518; AIR 1924 All 
719; L R 54 174 Rev. 

(3) 147 Ind. Oas, 926; 55 A512; A I R 1933 All 407; 
Spon ey as Rev; (1935) A L J 685; 17 R D 593. 
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The conclusion arrived at by the learned 
District Judge is the same as herein 
indicated, though his reasons are somewhat 
brief and not indentical in all respects 
with ourown. The result is that the appeal 


fails and is dismissed with costs. __ 
N. Appeal dismissed, 
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Second Civil Appeal No. 260 of 1933 

January 30, 1933 
SRIVASTAVA, d. 
RAMA NAND AND ANOTHER — PLAINTIFY3— 
APPELLANTS 
VETSUS 
LAL BEHARI—Dsranpant— 
RESPONDENT 

U. P. Land Revenue Act (III of 1991), 3.233 (m)— 
Revenue paid in excess of what was due —Hxcess 
payment made on behalf of co-sharers — Claim for 
contribution— Whether one arising out of collection of 
revenue—Jurisdiction of Civil Court, if barred— 
Co-sharers— Contribution. 

The words “connected with or arising out of" in 
s. 733 (m), U.P Land Revenue Act are very wide. 
Where it is alleged that the plaintiffs had to pay 
revenue in excess of what was due from them and 
that this excess payment madeby them was on 
behalf of the defendants who were their co-sharers 
in the mahal, the claim for contributionis one 
arising out of the collection of revenue and a suit in 
the Civil Court is barred and jurisdiction in the case 
rests with the Revenue Officers only. Collector of 
Aligarh v. Srimati Ram Devi (1), distinguished. 
Babu Bindeshari Baksh v. Thakurain Gowar Kunwar 
(2), followed. | 

"5. C. A. against an order of the Addi- 
tional Sub-Judge, Gonda, dated May 31, 


1933. 


Mr. H. N. Misra, for the Appellants, 

Judgment.—This is a plaintiff's appeal 
arising out of a suit for contribution. 
Their case was that they had been made 
to pay revenue in excess of what was 
due from them and that this excess 
payment made by them was on behalf 
of the defendants who were their -co- 
sharers in the mahal. The claim was 
decreed by the trial Court. On an appeal 
by one of the co-sharers, namely defend- 
ant No. 4, the lower Appellate Court 
held that the suit was barred by the 
provisions of s. 233 (m) of the Land 
Revenue Act. It accordingly allowed the 
appeal of defendant No. 4, and dismissed 
the suit as against him, 

The only contention urged on- behalf of 
the appellants is that after the Govern- 
ment revenue had been paid, the excess 
payment made by the plaintiffs was in 
the nature of a debt for which they were. 
entitled to claim contribution in the- 
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Civil Court. Reliance has been placed on 
the decision of alearned Judge of the 
Allahabad High Court in the Collector of 
Aligarh v. Srimati Ram Devi, 99 Ind. Cas, 
1049 (1), in support of this contention, 
In my opinion this case is not in point. 
The only question in that case was whe- 
ther in a suit for contribution arising 
out of payment of Government revenue 
the plaintiff is entitled to a joint decree 
against all the co-sharers or to a decree 
against each co-sharer for the proportionate 
amount due from him. It was held that 
the moment the Government revenue had 
been paid up, the joint and several 
liability of the co-sharers came to an 
end. No question was raised or decided 
in that case as regards jurisdiction. 

— Section 233 (m) of the Land Revenue 
Act provides that no person shall institute 
any suit or other proceeding in the Civil 
Court with respeci to “claims ‘connected 
with, or arising out of, the collection of 
revenue (other than claims under s, 183), 
or any process enforced on account of 
an arrear of revenue, or on account of 
any sum which is by this or any other 
Act realisable as revenue”. The words 
“connected with or arising out of” seem to 
me to be very wide, and it is difficult 
to hold that the present claim is not one 
arising out of the collection of revenue. 
In a similar case decided in the late 
Court of the Judicial Commissioner of 


Oudh Babu SBindeshari Baksh v, 
Thakurain Gowar Kunwar (2), it was 
held that in such cases jurisdiction 


rests with the Revenue Officers only. I 


am inclined to argee with this view. I. 


am, therefore, of opinion that the view 
taken by the lower Appellate Court is 
correct, and accordingly dismiss the 
appeal. The respondent, though served, 
has not appeared and has incurred no 
costs. 

N. Appeal dismissed. 

(1) 99 Ind. Cas, 1049; L R 8 A 85 Rev; AI R1927 
All. 239. 

(2) Sel. Cas. No, 82. 
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Civil Procedure Gode (Act V of 1908), s. 115— 
Rev iston—Suit brought on Small Cause side— 
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Question of  jurisdiction—High Court will 
interfere if interference would cause injustice, 

A point of jurisdiction even though not taken 
in the lower Oourt can be raised before the High 
Court in revision, But the High Oourt will not 
use its revisional powers even if there is an error 
of jurisdiction if the decision of the lower Oourt 
is jnst on the merits and interferences by the 
High Court would resulf in an injustice. The 
High Court would not, therefore, interfere with a 
decree passed in a suit brought on the Small 
Cause side merely because the suit should have 
been brought on the original side, especially if 
the decision is just and the bringing of a fresh 
suit on the original side would be time-barred, 

C. Rev. P. under s. 25 of Act IX of 
1887 praying the High Court to revise 
the decree of the Court of the District 
Munsif of Salem, in S. C. S. No. 1472 of 
1931. 

Mr. K. Sankara Sastri, 
tioner. 

Mr. V. N. Venkatavaradachariar, for the 
Respondent. 

Judgment.-—The first point raised in 
the Oivil Revision Petition is one of 
jurisdiction, namely, that the suit inthe 
District Munsif’s Court should have been 
brought on the original side of that Court 
and not on the Small Oause Side as it 
was. This is a point which is raised in 
the written statement of the defendant. 
No mention of this point is made any- 
where in his judgment by the learned 
District Munsif and I am entitled to assume 
and do assume that it was a point which 
was not pressed before him. There was 
no adjudication upon it and the learned 
District Munsif proceeded to deal with 
the case on its merits. I have been 
invited, however, to consider the point, it 
being urged that this being a point of 
jurisdiction it is quite proper to take it 
here. I am well aware that points of 
jurisdiction, even though not taken in the 
lower Court, can be argued here. At 
the same time L am bound to State that 
the revisional powers of the High Court 
are nob exercised unless it appears to 
the High Court that injustice has been 
done to a litigant. The. High Court will 
certainly not use its revisional powers to 
bring about an injustice. In order to 
see whether the revisional powers should 
be exercised on the ground of this point 
of jurisdiction, I have only to look at 
the judgment and it is obvious from that 
that this is a question of fact whether 
or not the plaintiff had agreed that he 
should take the risk of the defendant 
being unable to set aside the Court sale. 
‘This is the defendant’s case; and it was 
a case which he had to prove and the 


not 


for the Peti- 
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burden of proving it lay, as the learned 
District Munsif very properly points out, 
heavily upon him. He has not proved 
that cage and indeed it is a most 
improbable case. The result, therefore, 
is that the defendant owes the amount 
claimed, namely Rs. 235 tothe plaintiff. As 
to the question of jurisdiction lam invited 
to say that that amount should have been 
claimed onthe original side and not on 
the Small Oause Side of the District 
Munsif’s Court. As it is abundantly clear 
that the money was owing to the plaintiff, 
it seems to me that it does not matter 
in which side of the Court it should have 
been recovered. Technically it may be 
that ib should have been recovered on 
the original side but ifI hold that the 
suit should have been brought on the 
original side when such suit would now 
be barred and having been brought on 
the Small Cause Side, this Civil Revision 
Petition should be allowed, I should be bring- 
ing about an injustice. I decline to interfere- 
in revision therefore. The Civil Revision 
Petition is dismissed with costs. 
A, Petition dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 587 of 1933 
May 3, 1934 
Jal LAL, J. 
ABDUL MAJID—PLAINTIFF— APERLLANT 
VETSUS 
BHAGWANT KISHORE AND OTHERS— 

DEFENDANTS— RESPONDENTS 

Mortgage—Subrogation— Subsequent morigagee pay- 
ing off prior morigagee—Questicn of ptrority over 
intermediate morigagee is one of intention—Paid up 
prior mortgage-deeds taken back—LEffect of. 

Where the subsequent mortgsgee has paid off pricr 
mortgages out of the consideration for the mortgage 
in his favour, the question whether he is, therefore, 
entitled to priority overan intermediate mortgagee 
which was not disclosed to him at the time of his 
mortgage is primarily one of intention which is 
ordinarily a question of fact, The factthat the sub- 
sequent mortgagee, took back the mortgage-deeds 
from the prior mortgagees when he redeemed the 
mortgages and retained them with himself, clearly 
shows an intention that he intended to keep the 
mortgages paid offby him alive for his benefit. 

S.C. A. from the decree of the District 
Judge, Delhi, dated November 1, 1932. 

Mr, Kishen Dayal, for the Appellant. 

Mr. Charanjiv Lal, for the Respondents. 

Judgment.—The question involved in 
this second appeal is a difficult one and 
the decisions on it are not quite uniform. 
The question is whether the respondent 
kept alive the prior mortgages which he 

paid off out of the consideration of the 
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subsequent mortgage in his favour and 
is, therefore, entitled to priority over an 
intermediate mortgage which was not 
disclosed to him atthe time of the mort- 
gage in hisfavour. It has. been held that 
the question is primarily one of intention 
which would ordinarily be a question of 
fact but the learned District Judge in this 
case has answered the question in the 
affirmative merely on the ground that legal- 
ly there should bean assumption of such 
an intention in this case. ‘The question 
therefore is notone of fact, but of law. Of 
course it is possible to hold that the fact that 
the respondent, the subsequent mortgagee, 
took back the mortgage-deeds from the 
prior mortgagees when he redeemed the 
mortgages and retained them with himself, 
clearly shows an intention that he intended 
to keep the mortgages paid off by him 
alive for his benefit. This process in the 
case of mortgages when the question of 
priority with regard to the intermediate 
mortgages, arises, is called subrogation. 
There may he ceses, however, in which the 
same principle is invoked, but the process 
cannot be styled subrogation. An instance 
of such a case may be found in Dino- 
bandhu Shaw v. Jogmaya Dasi (1) where 
their Lordships of the Privy Council on 
the facts of the case stated that it was 
not a case of subrogation, but applied the 
principle. 

The learned District Judge has discussed 
the important cases on the subject and haa 
decided in favour of the respondent. He 
hes written such a well-reasoned and 
detailed judgment that- I consider it 
unnecessary to repeat what he has said, 
though I have already stated it is possible 
to hold different opinions on the question 
involved. It is sufficient: to say that I 
agree with bis-conclusion which is support- 
ed by the Privy Council judgment ineDino- 
bandhu Shaw v. Jogmaya Dasi (1), and 
consequently I dismiss this appeal with 
costs. 


N Appeal dismissed. 


(1) 29.0154; 291 A9;12M LI 73; 6 O W N 209; 
4 Bom. LR 238 (P ON] 
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___ MADRAS HIGH COURT 
Civil Revision. Petition No. 1808 of 1933 
November 8, 1934 
VENKATASUBBA Rao, J.. 
MUTHAMMAL— PETITIONER 
Versus 
GURUSAMI wi SANDEN 
ARIY 
Civil Procedure Code (Act V of 1808), O. VI, 7. 17 
—Amendment of plain, when can be allowed. 


The kind of amendment of the plaint which 
ought ordinarily not to be allowed, is that which 


takes away an existing right from the defendant 
and not that which would deprive the defendant 
of a bare right to raise a plea of limitation. 


An amendment of plaint should be allowed, where 
no new reliefis prayed on the same cause of action 
nor a fresh cause of action added by the amend- 
ment sought to be made: 

[Held, on facts that the amendment proposed did 
not change thes cause ofaction nor did it bringin a 
new relief, | 

G. R. P. from an order of the District Court, 
Coimbatore, dated November 21, 1933. 

Mr. K. V. Ramchandra Aiyar, for the 
Petitioner, 

Mr. A. C. Sampath Ayyangar, for the 
Opposite Party. 


Order.—The petitioner contends that the 
lower Court ought not to have allowed the 
amendment of the plaint. Mr. K. V. 
Ramchandra Aiyar relies upon the well- 
known rule that no amendment should 
ordinarily be allowed, which has the effect 
of taking away an existing right from the 
defendant. In the first place, it is import- 
ant to note that this very statement of the 
rule assumes that it is not an inflexible 
one. As the Judicial Committee observe in 
Charan Das v. Ameer Khan (1), the special 
circumstances of a particular case may 
outweigh the considerations underlying this 
rule. Secondly, in the present case, by the 
proposed amendment, neither is a new 
relief prayed for based on the same cause 
of action nor is a fresh cause of action 
added. The kind of amendment which 
the decisions say, ought ordinarily not to 
be allowed, is that which takes away an 
existing right from the defendant. That 
is one thing, but it isa very different thing 
to say, that no amendment should be 
allowed, which would deprive the defendant 
of a bare right to raise a plea of limita- 
tion. The argument overlooks an important 
distinction and confuses a legal right 
accrued with a mere right to plead, The 
object of the decisions is to secure the 

(1) 57 Ind. Cas. 606; A IR 192i P O50; 47 LA 
255: 48 0110; 39M LJ195; 283M L T 149;2U P 


L RC O) 124; 18 A LJ 1095; 22 Bom. LR 1370; 
3 LW 49,25 O WN 289;3P WR 1921 (P QO). 


MUTHAMMAL V. GURUSAMI MAYAKKAN 


107 


former and not the latter right to the 
defendant. The facts of the leading 
English case Weldon v. Neal (2), serve to 
bring out this point clearly. There, the 
plaintiffs commenced an action for slander 
and afterwards sought to amend the plaint 
by setting up an addition tothe claim for 
slander fresh claims in respect of assault, 
false imprisonment and other causes of 
action, which at the time of the amendment 
sought, were barred by the statute of 
limitations, although not barred at the 
date of the writ. The amendment was 
refused onthe ground that it would take 
away an existing right from the defendant. 
It will be observed that new causes of 
action were sought to be added. This is 
expressly referred to by Lopes, L. J., who 


remarks: 

“But here the amending paragraphs set up causes 
of action which were notin the original claim and 
which are now barred by the statute of limitations, 
The effect of allowing those amendments would be to 
take away from the defendant the defence under 
that statute and therefore unjustly to prejudice the 


defendant.” _ 
Where the cause of action remaining 


unaltered, the amendment seeks to add fresh 
reliefs, the Courts would be less averse to 
grant the request. Thisis illustrated by 
Charan Dasv. Ameer Khan (1), the case 
already referred to. The plaintiffs there 
sued for a declaration of their right of pre- 
emption, a form of suit which would not lie 
having regard to the proviso to 8. 42, 
Specific Relief Act. In second appeal the 
Court allowed the plaint to be amended by 
possession being claimed on the basis of 
pre-emption, and this order was upheld by 
the Privy Council. In the course of their 
judgment, their Lordships make reference 
to the following statement of the Judicial 
Commissioner with which, they observe, 
they are in full agreement. That statement 


runs thus: 
-* However defective the frame ofthe suit may be, 


the plaintifis’ object was to pre-empt the land; their 
cause of action wasone and the same, whether they 


sued for possession or not.” 
But as already observed, in this case there 


is not even a fresh relief sought to be added. 

The promissory note on which the suit is 
based was executed in 1924. The suit was 
filed in 1932. The ground on which exemp- 
tion from limitation was claimed was, that 
there was apayment on August 18, 1930. 
The object of the amendment is to rely on 
a further ground of exemption namely, 
that there was an acknowledgment of 
liability. The date of this alleged ac- 

(2) (1887) 19 QBD 394; 56 LJIQB 621; 35 W 
R 820. 
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knowledgment has not been mentioned, but 
it is assumed for the purpose of the argu- 
ment that it was beyond three years from 
the amendment. I fail to see how the 
plaintiff can be prevented from relying upon 
this fresh ground. The amendment pro- 
posed does not change the cause of action, 
nor does it bring in a new relief. Granting 
that by reason of O. VII, r. 6, Civil Proce- 
dure Code, no fresh ground of exemption can 
be added without the plaint being amended, 
by the leave of the Court, Palani Chetty v. 
Sevugan Chetty (3)], it by no means follows 
that the amendment seeks to change the 
cause of action. 

Under O. VI, r. 17, not only is the Court 
given the power, but is under a duty, to 
allow all such amendments as will enable 
the real questions in issue to be raised, 
provided the amendment will occasion no 
injury tothe opposite party, except such 
ascan be sufficiently compensated for by 
costs or other terms to be: imposed by the 


order. J may in this. connection once again — 


refer tothe judgment of Lopes, L. J., in 
Weldon v. Neal (2) already cited, where the 
following observation is made: 


“However negligent or careless the first omission 
and however late the proposed amendment, the 
amendment should be allowed if it can be allowed 
without injustice to the other side.” 


In the light of that rule the lower Court's 
order must be upheld. On the very point 
involved, there isa direct decision of this 
Court. In Muthiah Chettiar v. Chidambaram 
Chettiar (4), a new ground of exemption was 
allowed to be added, although the claim 
would be barred between the date of the 
plaint and the application for amendment. 
I am satisfied both on principle and 
authority, that the lower Court, though its 
order contains no reasons, has come to a 
correct conclusion. As regards the amend- 
ment being defective in the matter of the 
omission of the date, it is for the lower 
Court to make such order as it thinks fit. 
Then in regard to the objection underlying 
grounds Nos. 6 and 7 in the Civil Revision 
Petition, I must remark that it is un- 
necessary to consider it at the present stage. 
In the result, the Civil Revision Petition 
fails and is dismissed with costs. 

A.D. Petition dismiss: 1. 

(3) 142 Ind. Cas, 193; A IR 1933 Mad, 395; Ind. 


Rul. (1923) Mad, 210; 64 M L J 317; 37 LW 370; 
(1933) M W N 595. 


(4) 38 Ind, Cas 720; AIR 1918 Mad. -1200; 31M 
LJ 688; 4 L W456. 
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_ LAHORE HIGH COURT 
Miscellaneous First Civil Appeal 
No. 1748 of 1933 
June 20, 1934 
Barbe, J. 
BARKAT RAI AND OPHERS-—UREDITORS 
— APPELLANTS 
VETSUS : 
JEWAN MAL-— RESPONDENT 

Provincial Insolvency Act (V of 1920, s. 53— 
Mortgage by insolvent— Application by Receiver to 
annul mortgage—Order refusing to annul—Right of 
creditors 10 appeal against crder—Burden of proof 
of want of good faith on creditors. 

The creditors of an insolvent have locus standi to 
maintain an appeal against an order refusing to annul 
a mortgage by the insolvent on an application by 
the Receiver. The burden of proof is on the creditors 
to proye that the transaction in question was not 
made in good faith or for valuable consideration. 


Mis. F. C. A. from an order of the District 
Judge, Gujranwala, dated August 4, 1933. 

Mr, Madan Lal, for the Appellants. 

Mr. Gobind Ram Khanna, for the Res- 
pondent. 

Judgment.—This is an appeal from an 
order of the District Judge, Gujranwala, 
refusing to annul a mortgage made by 
an insolvent in favour of one Jewan Mal, 
about three months before applying for 
being adjudged insolvent. The petition 
for annulment was made by the Official 
Receiver, but he has not appealed. The 
present appeal has been preferred by some 
of the creditors and permission was grant- 
ed for the purpose by the Division Bench 
which admitted the appeal. 

A preliminary objection is raised that 
the creditors have no locus standi to main- 
tain this appeal as a petition under s. 53 
for the annulment of an alienation can 
only be made by 2 Receiver. Section 54 (a) 
which has been recently enacted, however, 
gives the creditors also the power to move . 
the Court for annulment of an alienation 
under s. 03. Moreover, the wording of s. 75 
seems to be wide enough to give the right 
of appeal tothe creditors. As at present 
advised, I am of opinion that the appeal 
is maintainable. 

On merits. however, there seems to be 
no force in the appeal. The learned Dis- 
trict Judge has found that Rs. 600 out of 
the consideration for the mortgage were 
paid in cash before the Sub-Registrar. 
As regards the balance of Rs. 20u, there 
is only the statement of the mortgagee 
and the insolvent that the amount was 
paid a few days before the mortgage. 
This evidence is not so statisfactory, but 
the mortgagee has not been shown to be 
in any way connected with the insolvent: 
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and the fact that he paid Rs. 600 in cash 
before the Sub-Registrar is an indication 
of the good faith of the transaction. 

The learned Counsel for the appellants 
contended that the market price of the 
house was only about Rs. 250, but there is 
no reliable evidence ən the record to 
support this contention. There is also no 
evidence to show that the mortgagee knew 
that the mortgagor was on the verge of 
insolvency. The burden lay on the appel- 
lants to prove that the transaction in 
question was not made in good faith or 
for valuable consideration but in view of 
the evidence on the record it seems to me 
that they have failed to discharge the onus. 
I therefore dismiss the appeal with costs. 

N. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 17 of 1934 
August 10, 1934 
KENDALL, J. 
BHAIRON AWASTI—Ossector— 
APPLICANT 
versus 
LALTA MISIR AND OTHERS—-JUDGMENT- 
DEBTORS— OPPOSITE PARTIES 

Civil Procedure Code ‘Act V of *908), O. XXI, 
y. 131 (added by Allahabad High Court)—Money 
left with mortgagee—Whether a debt—Money, if can 
be attached under O. XXI, r 131. 

The money left with the mortgagee is nota debt as 
contemplated in r. 131, O XXI, O,P. O., of the 
garnishee rules added by the Allahabad High Court 
and this sum cannot be attached under O. XXI, 
r. 131. Khunni Lal v. Bankey Lal (1), Phul Chand 
y Chand Mal (2) and Sheopati Singh v. Jagdeo Singh 
(3), referred to. 


OG. R. App. against an order of the Small 


Cause Court Judge, Benares, dated Octo-. 


ber 16, 1933. 
Mr. N. Upadhiya, for the Applicant. 
Mr, B. Malik, for the Opposite Parties. 


Judgment.— This is an application for 
the revision of an order passed by the Sub- 
ordinate Judge of Benareson the Small 
Cause Court side under the Garnishee 
Rules of the Civil Procedure Code direct- 
ing the attachment of a sum of Rs. 200in 
the hands of a mortgagee. A deed of 
possessory mortgage had been executed hy 
the judgment-debtor in favour of the 
mortgagee, whois the present applicant, 
for a nominal consideration of Rs 2,000, 
of which Rs. 200 were left with ths mort- 
gagee for payment to the decree-holder. 
The mortgagee did not make the payment 
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and the decree-holder has now proceeded 
against him under r. 181, O. XXI and the 
Court has directed the execution to proceed. 
The mortgagee’s objection is made on the 
ground that the money cannot be attached 
under the Garnishee orders because it is 
not either: 

“a debt due tothe judgment-debtor {other than a 
debt secured by a mortgage) or a chargeor a 
negotiable instrument or a debt recoverable only 


ina Revenue Court or movable property not in the 
possession ofthe judgment-debtor™ 


in the words ofr. 131. The trial Court 
without discussing the matter at any 
length, held that the money left with the 
mortgagee was either a debt or movable 
property. I have been referred to a recent 
decision of a Bench of this Court to show 
thatin these circumstances, the money 
should not be held to be a debt. In the 
case of Khunni Lal v. Bankey Lal (1), it 
was decided that: 

“the unpaid portion of the mortgage money in the 
hands of the mortgagee holding a  usufructuary 
mortgage isnot adebt due from the mortgagee to 


the mortgagor whichcan be attached by a person 
who holds a money decree against the mortgagor.” 


The Bench was relying on a former 
decision of this Court, namely, the case of 
Phul Chand v. Chand Mal (2), which had 
held that in such circumstances the mort- 
gagor isonly entitled to recover, if aby- 
thing damages for non-payment of the 
balance of the money which the mortgagee 
had agreed to advance to him, and 
that he could not sue for specific per- 
formance of an agreement to lend the 
full sum promised, so that the non-payment 
ofa portion ofthe loan could not consti- 
tutea debt which could be subject of 
attachment or sale under the provisions 
of the Civil Procedure Code. Against this 
I have been referred to a decision of a 
Bench of which I was a member in the 
case of Sheopatt Singh v. Jagdeo Singh (3). 
The question before the Court then was 
whether the money left by the mortgagor 
in the hands of a usufructuary mortgagee 
for payment to his creditor was a debt, 
but whether the mortgagor having con- 
cluded his part of the contract, could sue 
to recover the balance of his money and 
the decision undoubtedly was that the 
mortgagor could recover the amount and 
was not compelled to wait until he could 
redeem the mortgage. Thereis certaialy 
one passage that supports the opposite 


(1) 154 Ind. Oas. 542; A I R 1931 All. 449; (1931) A 
LJ7 


13. 
(2) 39 4 232; 5A LJ 494; A W N 1993, 103.) 
C$) L24 Ind Oas, 764; ALR 1931 All. 95,52 A 
761; (1930) AL J Ll4l; Ind. Rul. (1930) All. 629. 
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party’s argument, where on p. 1145“ we 
have said: l 

“The suit is not really one for the specific prefor- 

mance of a mere contract to lend money but to 
compel the defendants to perform their part of the 
contract when they have obtained delivery of pos- 
session of the property.” 
In the circumstances of the case, this is 
an obiter dictum and in view of the clear 
decision in Phul Chand v. Chand Mal (2) 
and Khunni Lalv. Bankey Lal (1), I think 
it would be wrong to hold that a suit for 
specific performance would lie. Learned 
Counsel for the opposite party has rightly 
pointed out that the Bench in Sheopati 
Singh v. Jagdeo Singh (3) drew a distinction 
between a usufructuary mortgage and a 
simple mortgage, and he seeks to infer 
from this that the present case must be 
distinguished from the two cases relied on 
by the applicant because the mortgage 
concerned is a usufractuary mortgage. 
The distinction we drew in Sheopati Singh 
v. Jagdeo Singh (3), however, appears 
to have been this. There had been 
a delivery of possession of the 
property and the contract had been 
completed and had, infact, become a 
transfer of property or aconveyance. The 
mortgagor's suit, therefore, would not 
really be one for specitic performance of a 
contract because the contract had already 
been completed so far as the mortgagor 
wasconcerned. What remained to be done 
was for the other party to the contract to 
make good the consideration. Now it 
cannot be argued in face of the authority 
on the other side thata suit will lie to 
enforce an agreement to lend money, and 
the suit will, therefore. be due to force 
the mortgagee to compensate the mortgagor 
for failure tocomplete his contract and 
that the amount of damagesto be award- 
ed will be atthe discretion ofthe Court. 
The distinction between a usufructuary 
mortgage and a simple mortgage is 
simply this, that in the one case the mort- 
gagor has given consideration by parting 
with his property, and will, therefore, be 
ina position todemand damages whereas 
in the case of a simple mortgage, it might 
well be that no consideration had passed 
from the mortgagor. 

The balance of authority, therefore, is 
clearly in favonr of the view that the 
money left with the mortgagee is not a 
debt as contemplated in r. 131, O. XXI. 
But Ihave still to deal with the question 
of whether itis to be regarded as movable 
property and, therefore, capable of attach- 
*Page of (1930).A. L, J.—[Ed.] = 
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ment. It has been pointed out by Mr. 
Upadhiya that the notice received by the 
decree-holder wasa notice under r. 140, 
O. XXI, of which the opening words are 
“whereas it is alleged that a debt of 
Rs. 200 is due from you” and this is 
certainly not a notice for the attachment 
of movable property which is distinguished 
in r. 13i froma debt. However that may 
be, I am clearly of opinion that this sum 
of money cannot be held to be movable 
property or property at all. It is merely 
an item in an arithmetical calculation 
which never had any existence in fact. 
If it could be shown that a sum of Rs. 2,000 
had been handed over to the judgment- 
debtor by the mortgagee and that the 
judgment-debtor had then separated a 
sum of Rs. 200 in silver or in notes and 
had handed this back to the mortgagee, 
who had thereafter kept this sum in his 
possession it would be possible to hold 
that this sum was movable property. That, 
however, is not the way in which these 
transactions are carried out and I have no 
doubt that this sum of Rs. 200 has never 
had any physical existence for it was nei- 
ther handed over by the mortgagee to the 
judgment-debtor nor handed back by the 
judgment-debtor to the mortgagee. It is 
simply a figure representing the shortage 
in the consideration paid to the judgment- 
debtor. . 

T'or these reasons I hold thatthe amount 
cannot be attached under r. 131, O. XXI, 
Civil Procedure Code. I, therefore, set 
aside the order of the executing „Court 
and direct that the objection of the 
garnishee be allowed and the application 
of the decree-holder be dismissed with 
costs in both Courts. | 

N. ; Order set aside. 


maranana aa 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 
of 1933 
January 16, 1984 
HILTON, J. 
NARSINGA DAS AND ANOTHER— TRUSTEES 
— À PPELLANTS 
VETSUS 
HEM RAJ—GUARDIAN AND OTHERS— 
RESPONDENTS 
Guardians and Wards Act (VIII of 1890), s8.7,4 
(2)—Guardian removed under s. 7—Appeal or 
revision is not competent— Persons im possession of 
minor's property under will—Whethker guardians of 


MINOT. P AE : 
No appeal or revision petition lies against an 
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order appointing another person as 
removing the guardian under 8.7, 
Wards Act. Muhammad Akliarv. Hussain Bibi (1) 
and Wanlace Sitha Bai v. Wallace Radha Baz (2), 
relied on, 

Persons in possession and hence having the care 
of the minor's property by virtue of an alleged will, 
are within the definition in s, 4 (2), Guardians and 
Wards Act. 


Misc. F. A. from an order of the Senior 
Sub-Judge, Sialkot, dated April 21, 1933. 

Mr. Jagan Nath Aggarwal, for the Ap- 
pellants. 

Mr. Mukand Lal Puri, for the Respon- 
dents. 

Judgment.—It is conceded by the 
learned Counsel for the appellants that no 
appeal lies but I am asked by him to treat 
this as a revision petition. 

He has contended that appellants were 
never guardians and are outside jurisdic- 
tion of the guardianship Court. If they 
are or were guardians they must be held 
to have been removed under s. 7 of the 
Act on the appointment by the Judge of 
another person as guardian and in that case 
no appeal would lie nor any revision petition: 
Muhammad Akbar v. Hussoin Bibi 96 Ind. 
Cas. 173 (1),and Wallace Sitha Baiv. Wallace 
Radha Bai (2). Now, a guardian is defined 
ins, 4 (2) of the Act as including a person 
having the care of a minor or of his pro- 
| perty-or both. The judgment of the Court 
below records that the appellants did not 
deny in that Court that they are in posses- 
sion of a share of the minor’s property. 
Further the learned Judge definitely held 
that they are holding the property of the 
minor’s share by virtue of a certain alleged 
will. The grounds of appeal to this Oourt 
do not challenge this finding of the Court 
below. I am, therefore, constrained to hold 
that they must be deemed to have been 
persons having the care of the minor’s 
property and therefore within the definition 
above quoted. I accordingly hold that no 
revision petition is competent. 

The appeal is dismissed with costs. 
Appeal dismissed. 


Guardians and 


N. 
(1) 96 Ind, Oas. 173. 
2 51 Ind. Oas. 236; AI R1919 Mad. 189; 36 M LJ 
189. 
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ALLAHABAD HIGH COURT 
Civil Revision Petition No. 573 of L934 
January 15, 1935 
Baspal, dJ. 
SIRAJ UDDIN—Avprioant 

Versus 

Syed HAIDAR HUSSAIN—Dscres-xno_pse 

"AND ANOTUER~-J UDGMENT DEBTY4— OPPOSITE 
Party 

Civil Procedure Code (Act V of 1908), O. KAT, rr. 
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guardian after 122, 123 (All )—Commaissioner_ appointed to attach- 
movables—Commissioner appointing supurdar — 
Previous permission of Court, if necessary to make 


supurdar liable. 

‘The previous permission of the Court is neces- 
gary only in the case of a guard or watchman where 
such guard or watchman is put in special charge 
of property under r. 123, Q XXI, Oivil Procedure 
Gode, (added bythe Allahabad High Court, But 
where a Commissioner is appointed by the Court 
and he appointsa supurdar as a custodian it being 
convenient and economical, O, XXI, r. 12? will apply 
and previous p2rmission of Court isnot necessary 
to make the supurdar liable especially when the 
action of the Commissioner has met with approval of 
the Oourt He cannot be exonerated from respon- 
sibility when he in definite and unambiguous 
terms took upon himself the position of a custodian 
and gave asolemn undertaking to produce the goods 
when required by the Court. Shakir Husain v, 
Chandu Lal (2), referred to, Badri Prasad v Chokhey 
Lal (1), held overruled. 


C. R. P. against an order of the Small 
Cause Court Judge, Agra, dated February 
10, 1934. 

Mr. R. N. Gurtu, for the Applicant. 


Mr. N. P. Asthana, for the Opposite 
Party. 


Judgment.—The facts of this case are 
that a conditional order of attachment 
before judgment was passed in the suit of 
Hyder Husain v. Latafat Husain on 
September 3, 1932 and Pandit Rama 
Shanker Tewari, a Vakil of the Court, was 
directed to attach the movable goods in 
the shop of Latafat Husain. He proceeded 
to the spot, attached the goods and appointed 
one Sirajuddin as a supurdar. From the 
report of the Commissioner, his evidence 
taken in the present proceedings and the 
document of supurdnama executed by 
Sirajuddin, it is clear that the latter was 
entrusted with the custody of the goods in 
the shop of Latafat Husain and accepted 
the liability of producing them when 
required by the Court. Later onhe seems 
to have represented to the Court that he did 
not like to remain tae custodian because 
Latafat Husain was removing the goods. 
The Court instituted an enquiry into the 
complaint made by Sirajuddin. Finally 
the Court ordered on February 10, 1934 
that the supurdar should produce the 
roperty which was entrusted to him, by 
February 14, 1934 and in default the 
supurdar was personally liable for money- 
value of the property. 

In revision against this order it js 
contended before me that the Court beluw 
was wrong io making Sirajuddin liable 
because the Commissioner, Rama Shanker 
Tewari, had not obtained the permission of 
the Court to appoint a supurdar and, there» 
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fore, the Commissioner alone is Jiable. 
Reliance is placed on the case of Badri 
Prasad v. Chokhey Lal (D. That case 
undoubtedly supports the applicant because 
therein it was held that if a Commissioner 
in the case of movable goods appoints a 
supurdar without the previous permission 
of the Court the Commissioner remains 
responsible and is not exonerated nor is the 
responsibility shifted on to the supurdar. 
This case, however, was considered by a 
Full Bench of this Court in Shakir Husain 
v. Chandu Lal (2)and definitely overruled. 
It was said that the previous permission of 
the Court is necessary only in the case of a 
guard or watchman where such guard or 
watchman is put in special charge of 
property under r. 123, O. XXI, Civil 
Procedure Code. Ina case like the present 
O. XXI, r. 122 is applicable which lays 
down that forthe safe custody of movable 


property olher than live stock while 
under attachment the attaching officer 
shall, subject to approval by the 


Court, make such arrangements as may be 
most convenient and economical. In the 
present case the Commissioner considered 
that the appointment of Sirajuddin as a 
custodian was most convenient and econo- 
mical and submitted the entire proceed- 
ings tothe Court. This act of the Commis- 
sioner was hrought to the notice of the 
Court and it held good until disapproved. 
In the present case we have further on the 
record an order dated October 17, 1932 by 
which the learned Judge on the applica- 
tion of Sirajuddin issued notice to.the 
judgment-debtor and asked for explana- 
tions from the plaintiff and the Commis- 
sioner. This would go to show that the 
action taken by Pandit Rama Shanker 
Tewari met with the approval of the 
Oourt. 

tt was then contended relying on a 
certain statement made by Latafat Husain 
that the goods of the shop had prior 
to the present attachment been attached in 
the suit of Manzoor Husain v. Latafat 
Husain and as such the subsequent attach- 
ment was illegal. There is no material 
on the record except the statement 
contained in an application of Latafat 


Husain that the goods had been previously 


attached in other proceedings, andin any 
event Sirajuddin cannot be exonerated from 
responsibility when he in definite and 


(1) 95 Ind, Cas. 825; 48 A 510; AI R 19296 All, 
406; 24 A L 561, 
p (2) 134 Ind. Cas. R33; (1931) A LJ 865: AI R 1931 
All, 567; Ind, Rul. (1931) All, 852 (F B). 
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unambiguous terms took upon himself the 
positionof a custodian and gave a solemn 
undertaking to produce the goods when 
required by the Court. 

Iam, therefore, of the opinion that the 
order of the Court below is right and I 
dismiss this application with costs. 

N. Application dismissed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 1865 of 1931 
May 25, 1934 
HENDERSON, J. 
NALINI KUMAR RAY—Derenpant— , 
APPELLANT 


VETSUSE 
KAMINI KUMAR RAY—P.atntirF— 
RESPONDENT 

Co-sharer—-Two proprietors having share in sepa- 
rate account in taluk—Lease by them and sale by 
lessee to one of them—Other suing for joint posses- 
sion— Other co-sharers, if necessary parties, 

The plaintiff and the defendant had a share ina 
certain separate account in a certain taluk. They 
leased the land to the lessee who sold it to defend- 
ant The plaintif then instituted the present suit to 


establish his title and to get joint possession with 
defendant : 
Held, that the result of the sale was that the 


tenancy had ceased to existand the plaintif and 
the defendant were now entitled to hold the land in 
khas possession ; . 

Held, also, that until a suit for partition was 
instituted, the co-sharers of the plaintiff and defend- 
aft had no interest in the matter and were not 
necessary partics to the suit, 

C. A. from the appellate decree of the 
Additional Sub-Judge, First Court, Sylhet, 
dated March 9, 1931. 

Mr. Gopendra Nath Das for Mr. Satindra 
Nath Mukherjee and Mr. Sidheswar 
Chakraburty, fer the Appellant. 

Mr. Birendra Kumar De, for the Res- 
pendent. 

Judgment.— This appeal is by defen- 
dant No. Ll. The plaintiff and this defen- 
dant had ashare in a certain separate 
account ina certain taluk. They leased 
the land in question to pro forma defen- 
dants Nos. 2 to 6 who sold it to defendant 
No. 1 in 1328. The plaintiff then instituted 
the present suit to establish his title and 
to get joint possession with defendant No. 1. 
The Munsif decreed the suit. There 
was an appeal to the District Court and 
the learned Subordinate Judge who heard | 
the appeal dismissed ib.” Defendant No. 1 
has, therefore, appealed to this Court. The 
chief point taken on behalf of the appellant 
is that the plaintiff cannot get any. relief 
unless he makes all the proprietors of the 
taluk parties tothe suit. On behalf of the 
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respondent Mr. De has contended that this 
argument really confuses joint owners 
with joint landlords. I am clearly of opinion 
that this is correct. The only persons among 
the owners with whom there was any rela- 
tionship of landlord and tenant on the part 
of defendants Nos. 2to 6 were the appellant 
and the respondent. The proprietors of the 
taluk may for their own convenience 
possess the joint landasthey please. They 
may either cultivate themselves or through 
their servants or they may let it to tenants. 
In this case the appellant and the respon- 
dent letit to tenants. The result of the 
sale, by defendants Nos.2 to 6 is that the 
tenancy has ceased to exist and the appel- 
lant and the respondent are now entitled 
to hold the land in khas possession. It 
is perfectly true that any of their co-sharers 
may institute a suit for partition and it is 
also quite possiblethat asa result of such 
asuit this particular land would be 
allotted to the share of some other pro- 
prietor : but until a suit for partition is 
instituted, the co-sharers of the appellant 
and respondent have no interest inthe 
matter and are not necessary parties to 
the suit. ; 

It is also contended that the suit must 
fail because the plaintiff has failed to 
prove that this land was included in the 
separate account. At the request of the 
appellant the lower Appellate Court 
directed a local investigation in order to 
find out whether this land was included 
in the separate account. ‘The investigation 
proved fruitless os it was bound to do. 
Unless there wasa partition amongst all 
the proprietors of the taluk by which this 
land was-allotted to this particular 
separate account and unless the Collector 
assented to it, the question could not arise. 
The real question is not whether this land 
belongs to the separate account but whether 
some of the proprietors who have an interest 
in that account are in possession of it by 
argeement amongst the co-sharers. The 
appellant and the respondent leased it on 
that footing and the appellant purchased 
it on that footing. There is, therefore, 
nothing inthis objection. It was jointly 
suggested that the learned Subordinate 
Judge dealt ina rather summary manner 
with the appellants suggestion that the 
holding was transferable by custom. He 
failed to adduce eny real evidence what- 
ever ofthe existence of any such custom 
and it would have been a waste of the 
learned Subordinate Judge's time if he 
had enlarged upon what had been said 
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by the learned Munsif. The result is 
that the appeal fails and must be dismis- 
sed with costs. 

D. Appeal dismissed. 


—_—_—_—————— 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 515 
of 1934 
December 2], 1934 
Bennet, J. 
GAJADHAR PRASAD—Dzrenpant— 

APPLICANT 

VETSUS 
DHARMA NAND—PLAINTIFF -OPPOSITE 

PARTY 

Limitation Act {IX of 1809), Sch. I, Art. 102— 
Wages, if subject to a time which begins to run from 
the time when the wages accrue due- Monthly wages, 
when accrue due- Civil Procedure Code (Act V of 
1808), s. 115—Point of limitation involving only 
question of law—Revision is justified—Substantial 
injustice done to one party—Powers of revision, if can 
be exercised, 

Article 109, Limitation Act, lays down that wages 
not otherwise expressly provided for in the schedule 
must be taken tobe subjectto atime which begins 
to run from’ the time when the wages accrue due. 
Where the wages are monthly wages, they accrue and 
become due on the final day of the month. E. Young 
v. D. Mac Corkindale (1), distinguished. 

When the point of limitation urged in revision ig 
one oflaw only, the facts not being in dispute, the 
High Court can interfere in revision. Sarman Lalv. 
Khuban (2), distinguished. 

Where substantial injustice is done to the defen- 
dant by decreeing three months’ wages which was 
barred by limitation, the High Court will exercise 
its ravisional powers. Muhammad Bakar v. Bahal 
Singh (3), referred to. 


C. R. App. «gainst the decree of the 
Small Cause Court Judge of Dehra Dun, 
dated July 31, 1934. 

Mr. G. S. Pathak, for the Applicant, 

Mr. Chandra Bhan Agarwala, for the 
Opposite Party. 


Judgment.—This is an application, in 
Civil Revision by a defendant against a 
Small Cause Court decree. The plaintiff sued 
for arrears of salary at Rs. 20 per mensem 
from April 10, 1930 to August 31, 1931. The 
defendant admitted that the plaintif was 
in his service for this period at this salary, 
but he pleaded payment to the plaintiff, 
and further that the claim would be time- 
barred. The lower Court held that pay- 
ment had not been made and that the suit 
was not time-barred. It held that the suit 
was governed by Art. 102 of the Limitation 
Act, that the period of limitation ran from 
the date when the wages accrued, that 
the plaintif was not paid regularly, hence 
it cannot be said that the wages accrued 
on any particular date, and that following a, 
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ruling in E. Young v. D. Mae Corkindale 
(1), the plaintiff's wages would be due on 
the date on which he left the defendant's 
service, and thatthe period of limitation —- 
three years—ran from that date. That 
ruling was given at a time when a former 
Limitation Act (IX of 1871) was in 
force. Inthe schedule of that Act there is 
no article corresponding to Art. 102. Con- 
sequently the Court had to go to other con- 
sideration for limitation. The suit was in 
regard to various matters for partnership 
and accounts and atthe end of the judg- 
ment there was the observation: 

“ Any wages that might be due by Mac Corkindale 
to the plaintiff would be due to him when he left the 
service on May 15, 186%, and any suit for these wages 
must, in the absence of any subsequent accounts 
stated and settled between the parties, have been 
brought within three years from May 15, 1868. 
Therefore, taking it that the plaint was presented 
and properly presented, on July 29, 1871, we still 
think that the suit is barred by limitation.” 

This ruling, therefore, did not hold that 
the claim for wages was within time, but 
it held that it was time-barred in any case 
because the service had terminated more 
than three years before the suit. I am 
elearly of opinion that under the present 
Limitation Act, Art. 102 lays down that 
wages not otherwise expressly provided for 
in the schedule must be taken to be subject 
to a time which begins to run from the time 


when the wages accrue due. In the pre- 
sent case the plaint admits that 
the wages sre wonthly wages and 


iherefore, in law the wages «accrue and 
1 ecome due on the final day of the month. 
The suit was brought on June 30, 1934. The 
earliest period within limitation would be 
June 30, 1931, and the wages for the month 
of June 1931 are within’ time, but not any 
previous wages. Similarly the wages for 
July due on July 31, and the wages for 
August due on August 31, 1931, are within 
time. A period, therefcre of three months’ 
wages at Rs. 20 per mensem. total Rs. 60 is 
within time. The remainder of the claim 
of Rs. 129 wages is not within time. 

The argument was made that as the 
point urged in revision is one of limitation 
there should be no interference by this 
Court. For the plaintiffreference was made 
to Sarman Lal v. Khuban (2), where the 


head-note says : 

“It is no ground for revision under s. 25 of Act 
IX of 1887, that the Court whose order it is sought 
to revise may have come to an erroneous decision on 
a point of limitation.” 

But the final sentence in the ruling is: 

“We, therefore, in our discretion refuse to try in 


(1)19 W R 159. 
(2) 17 A 422; A W N 190%, 112, 
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revision, and to re-open the questions of law and 
fact which have in the exercise of its jurisdiction 
been decided upon evidence by a Court whose deci- 
sion upon such a point has been made final by law.” 
This | shows that in that case the point of 
revision had been decided as a mixed ques- 
tion oflaw and fact. In the present case 
the point of revision is one of law only as 
the facts are not in dispute. I consider 
that the principle of this ruling does not 
bar the revisicn in the present casé. Refer- 
ence was also made to Muhammad Bakar v. 
Bahal Singh (3, in which it was held that 
revisional powers should not be exercised 
unless there was substantial injustice to a 
party. I consider that in the présent case 
there was substantial injustice to the de- 
fendant by decreeing three months’ wages 
which was barred by limitation. 

For these reasons I allow this revision in 
part to the extent of the claim for Rs, 60 
wages instead of Rs. 120, and proportionate 
interest will be allowed on the amount 
which is within time. Proportionate costs 
are allowed on the result and proportionate 
costsin the Court below. 

Revision allowed. 


N. 
(3) 13 A 277; A W N 1891,80 (F B). 
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CALCUTTA HIGH COURT 
Civil Appeal No. 2275 of 1931 
July 12, 1934 
HENDERSON, J. 
NAYEBALI SARKAR AND OTAERS 
— APPELLANTS 
teTsus 
LALIT MOHAN ROY AND OTHERS 
— RESPONDENTS 

Occupancy rights—Co-sharer landlord purchasing 
non-transferable occupancy holding—Whether can 
sue for ejectment of trespasser. 

A purchase bya co-sharer landlord of a non- 
transferable occupancy holding is good against 
everybody except the co-sharers and consequently 
he can sne for ejestment ofa trespasser Dayamoyit 
v. Ananda Mohan Roy (2), relied on, Midnapore 
Zemindari Co., Ltd. v. Naresh Narayan Rao (1), 
distinguished. | 

O. A. from the appellate decree of the 
Sub-Judge, Second Court, Dacca, dated 
June 6, 1931. 

Messrs, Prokash Chander Pakrashi and 
Birendar Nath Ghose, for the Appellants. 


Messrs Bijan Kumar Mukherji and 
Charu Chunder Chaudhuri, forthe Res- 
pondents. 

Judgment.- Only two points of any 


substance have been taken by Mr. Pakra- 
shi on behalf of the appellants: but in order 
to understand them, it is necessary to note 
certain facts, The suit was brought agains 
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the defendants ina representative capacity 
as representing the Muhammadan public. 
It is common ground that the disputed 
plot formed a gote of one Gedu. The 
plaintiffs based their title on two successive 
transfers. The case of the defendants is 
that the land was dedicated to the Muham- 
madan public by Gedu. While purchas- 
ing the whole of the jote the plaintifis 
also havea sharein the superior interest 
to the extent of 4 annas 6 gandas. The 
first point taken is that the plaintiffs cannot 
maintain their action for ejectment as 
the raiyati interest has been extinguished 
and the plaintiffs only own a portion of the 
‘superior interest. The learned Subordinate 
Judge found that the holding was a 
transferable one and that the case was 
governed by s. 22, Bengal Tenancy Act, 
‘before the amendment made in 1907. This 
finding of the learned Subordinate 
Judge has been challenged on the ground 
that itis not based on any evidence. 
There can be no question that this 


criticism is well founded and Dr. Mukherji 


did not attempt to support this finding. 
‘The plaintifis never even pleaded that 
‘there was a custom of transferability 
and it is, therefore, not surprising that they 
‘did not adduce any evidencein support 
of such a proposition. The finding of the 
learned Subordinate Judge that a custom 
was proved, if such behis finding by the 
fact that this particular jote was trans- 
ferred twice, could not possibly be sup- 
ported. On the other hand if he intended 
merely to find that this particular jote 
was transferable in spite ofthere being no 
such custom because two transfers were 
recognized by the landlord, this is a finding 
which is equally unsustaintable. 

It is, therefore, common ground that 
the jote was not transferable. In these 
‘circumstances, Mr. Pakrashi has contended 
that the raiyati jote was extinguished 
underthe general law aod in support of 
that contention he has relied upon certain 
observations made by their Lordships of 
the Judicial Committee of the Privy 
Councilin Midnapore Zamindari Co, Ltd. 
v Naresh Narayan Rao (1). That was a 
case between co-sharers. It is there laid 
down that no co-sharercan obtain any 
jote rights not against third persons but 
against a co-sharer. This case is an 
authority for the proposition that in pur- 
“(1) 80 Ind. Oas. 827; A IR 1924 POll4: SLIA 
293: 51 O 631; 26 Bom. L R 651; 47 M LJ 23; 35M 
E T 169; (1924) M W N 723; 2) O W N 34;20L W 


770: L R5A P 0191; 234 Ld 76; 3 Pat. LR 193; 
6 P LT 750(PO). 
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chasing this jote the plaintifs did so for 
the benefit of the co-sharers but this js 
not acase between the co-sharers; on the 
contrary, the appellants are trespassers; 
and Dr. Mukherjee has contended that the 


purchase is good against everybody 
except the co-sharers. The well-known 
case reported in Dayamoyr v. Ananda 


Mohan Roy (2), isan authority for that 
proposition. The plaintfis are in occupation 
of this particular land without objection 
by their cosharers. They can certainly 
let it toa tenant and they can certainly 


eject such atenant should the necessity 
arise. It would be somewhat strange if 
they were unable to eject a trespasser 


who had notitle to be on tbe land at all. 
I, therefore, hold that the plaintiffs may 
eject the appellants. The other question 
raised is one of limitation. Itis common 
ground that the case is governed by Art. 
142, Limitation Act. The dispossession al- 
leged in para. 9 of the plaint is that 
defendants Nos. 3 and 15 dispossessed the 
plaintiffs in Falgoon 1934 by entering upon 
the land and cultivating it at the instiga- 
tion of the other defendants. The learned 
Munsif considered this case and found that 
it was untrue. He further held that the 
plaintiffs were not in possession within 12 
years of the suit. The learned Subordinate 
Judge held that the Munsif had placed 
the onus on the wrong side. He discussed 
some of the evidence in a somewhat 
inconclusive manner and felt rather 
doubtful whether the defendants had 
established that their possession had been 
as long as a period of 12 ) ears. 

The finding of the learned Subordinate 
Judge is based upon a certain entry in 
the settlement record which raises a 
presumption that plaintiffs Nos. 5 and 8 
were in possessicn of the property at the 
date of the final publication. This 18 
clearly very important evidence on the 
question whether the defendants’ story of 
a dedication by Gedu is true; but it 
affords no assistance whatever on the 
point of limitation inasmuch as the record 
was finally published morethan 12 years 
before the institution of the suit. There 
is a presumption that plaintifis Nos. 5 and 
6 were in possession atthat time. It is 
common ground that they have been dis- 
possessed subsequently and it is, therefore, 
for them to show that such dispossession 
took place within 12 years of the suit. They 
made a specific casein their plaint; that 


(2) 27 Ind. Gas. 61; AIR 1915 Cal, 242; 420172; 
18 O W N 971; 20 0 Ld 82, 
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case was not supported even by their own 
witnesses. The question would, therefore, 
immediately arise whether, if this case is 
untrue, the actual dispossession took place 
within 12 years of the suit. In drawing a 
presumption that the plaintiffs were in 
possession within 12 years of the suit, the 
learned Judge was clearly not correct and 
he should have considered whether the 
plaintiffs had discharged the burden of 
showing that they were in possession within 
12 years of the suit. The appeal must, 
therefore, be allowed. The decree of the 
lower Appellate Court is set aside and the 
case is remanded for the appeal to be 
re-heard on the point of limitation. Costs 
in this Court and in the lower Appellate 
Court will abide the result. 
D. Appeal allowed. 


sarantan aan a——angad 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1081 of 1934 
January 18, 1935 
NtamMat- ULLAH, J. 
MUHAMMAD QULI KHAN— PLAINTIFF 
— APPELLANT 
VvETSUS 
Musammat MUBARAK FATIMA— 
DusEnDanT— RESPONDENT 

Contribution—Only one of two mutawallis in 
possession of bulk of the income—Puyment to bene- 
ficiaries- Suit for contribution from co mutawalli 
—Maintainability—Contract Act (IX of 1872), 
s, 69. 

Where the mutawallis who are in charge ofthe 
property have been made liable to pay certain sums 
out of the income thereof to the beneficiaries, if 
only one of the two mutawallis is in possession of 
the bulk uf the income, and he pays off the bene- 
ficiaries, itcannot be said that he has paid what 
the other mutawalli was bound to pay. He has 
paid what he was himself bound to pay, having 
regard to the fact that the bulk of the profits came 
into his own hands. Insuch circumstances he is 
not entitled to contribution from his co-mutaralli, 
as a suit for contribution can succeed only if it 
fulfils the requirements of s. 69, Contract Act. 


S.0. A. from a decision of the Subordi- 
nate Judge, Bareilly, dated May 30, 1934. 

Mr. Ambika Prasad Dube, forthe Appel- 
lant, 

dudgment.—The suit which has given 
rise to this appeal was brought by the 
plaintiffi-appellant for contribution. The 
parties to this case are co-mutawalliz: under 
a deed of endowment which reserves 
certain Lenefits in favour of certain persons 
hereinafter called the beneficiaries, Both 
the Courts below have dismissed the plaint- 
iff's suit. l 

The beneficiaries instituted a suit against 
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the parties tothis case for recovery of what 
was receiveable by them under the deed of 
endowment in respect of the years 1332- 
1334 Fasli. The present plaintiff was 
arrayed as the first defendant and the 
present defendant was the 2nd defendant. 
The latter did not enter appearance, and 
the proceedings were ex parte against her. 
The Ist defendant (the present plaintiff) 
contested the suit, inter alia, on the ground 
that half the property is entered in Mubarak 
Fatima’s (the present .defendant’s) name, 
who had received from defendant No. 1 
all her profits up to 1334 Fasli. One of the 
issues framed by the Court in that case was 
“What amount, ifany, is due to the plaint- 
iff and against which defendant or against 
both.” The Court decreed the plaintiff's 
claim in these terms:— 

The plaintiffs are, therefore, entitled toa 
decree against both the defendants’ as 
both are trustees of the endowed property 
appearing so in revenue papers. 

The beneficiaries executed their 
decrees and obtained satisfaction thereof 
from the plaintiff alone. The present suit 
was brought by the plaintiff for recovery 
of half of what he had to pay. to the 
beneficiaries under the decree obtained by 
them. His case is that the parties being - 
co-mutawallis, the defendant onght to 
contribute half of what was payable to the 
beneficiaries. Both the lower Courts have 
found that the bulk of the profit came into 
the hands of the plaintiff and the latter is 
not, therefore, entitled to recover anything 
from the defendant, who has no funds in 
her hands helonging to the endowment. 
On that finding the plaintiff's suit was dis- 
missed, < < 

It is conteded in second appeal that the 
decision in the beneficiaries’ suit operates as 
res judicata between the parties to this case 
so far as the defendants liability to 
contribute is concerned. I am unable to 
accept this contention. The present 
defendant, who wasthe 2nd defendant in 
the beneficiaries’ suit, did not enter 
appearance. There was nothing in the 


- pleas taken by the plaintiffs or the defend- 


ant No. | in that suit which amounted to 
an allegation that even though the bulk 
of the profits came into his hands the 
co-mutawalli, who was without funds, was 
nevertheless liable to coutribute halfof the 
money payab:e to the beneficiaries. The 
question to be decided now was not directly 
and substantially in issue in the 
beneficiaries’ suit, All that the -Court held 
in that case was that as between the 
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beneficiaries on the one side and the two 
mutwallis on the other no specification of 
the latter’s liability need be made. Accord- 
ingly a joint decree was passed. It was 
open to the beneficiaries to execute their 
decree against one or the other of the 
‘miutawallia’ who were the judgment- 
debtors. It so happened that they obtained 
satisfaction of their decree from the 
mutawalli who had the funds of the endow- 
ment in his possession. It is not, in my 
opinion, open to the latter to sue his co- 
mutawalli for contribution, as if the co- 
mutawallt was under a personal obligation 
to pay tothe beneficiaries, It was out of 
ihe income of the endowed property that the 
mutawallis were to pay tothe beneficiaries. 
One of the two mutawallis realising the 
bulk of the profits of the endowed property 
was bound to pay to the beneficiaries. A 
suit like this can succeed only if it fulfils 
the requirements of 8, 69 of the Indian 
Contract Act, whick provides: 

“A person who is interested in the payment of 
money which another is bound by law to pay, and 


who, therefore, pays it, is entitled to be reimbursed 
by the other.” 


I have not before me the deed of endowment, 
and it is not possible to say that it contains 
any stipulation which, in all circumstances, 
directs each mutawalli to pay half of what 
is directed to be paid to the beneficiaries. 
I take it that the mutawallis who are in 
charge of the property have been made 
liable to pay certain sums out of the income 
thereof to the beneficiaries. If only one of 
the wo mutawallis is in possession of the 
bulk of the income, and he pays off the 
beneficiaries, ib cannot be said that he has 
paid what the other .mutawalli was bound 
to pay. He has paid what he was himself 
bound to pay, having regard to the fact 
that the bulk of the profits came into his 
own hands. In this view I think the lower 
Court has correctly held that the plaintiff 
is not entitled to contribution and the 
plaintiffs suit was rightly dismissed. This 


appeal fails and is dismissed under 
O. ALI, r. 11, Oivil Procedure Code. 
N. Appeal dismissed. 
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LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No, 2380 
of 1933 
November 15, 1933 
BHIDE, J. 

Tiru RADHA KISHEN-SOHAN LAL 
— DEOREE-HOLDERS—APPELLANIS 
versus _ 
Firm BIHARI LAL-ASA NAND-- 
J ODGMENT- DEBTORS—RESPON DENTS 

Civil Procedure Code (Act V of 1908), s 42, 
O, XXI, r, 7—Decree against dead person—Decree 
transferred to another Court for execution—Transferee 
Court's power to refuse to execute decree. 
- Although it is not competent for an executing 
Court as a rule to entertain an objection as regards 
the jurisdiction of the Court which passed the 
decree, yet it can refuse to execute a decree when 
it finds that the decree is against a dead person 
and, therefore, a nullity. A Court to whicha decree 
is transferred for exeeution has power to entertain 
an objection that the decree was passed against a 
dead person and is, therefore, a nullity, when such 
an objection is raised before it. There is no distinc- 
tion in this respect between the powers of the Court 
passing a decree and those of the Court to which 
a decree is transferred for execution. Nathan v, 
S. R, Samsan (5), relied on, Anwar-ul-hag v. Nazar 
Abbas (1), Hari Govind v. Narsingh Rao (2), Sheopat 
Rao v. Warak Chand (3)and Ghulam Mahomed v. 
Fazal Nishan (4), referred to. 


Mise. S. C. A. from an order of the Senior 
Sub-Judge, Muzaffargarh, dated Novem- 
ber 21, 1932. 

Messrs. Qabul Chand and Shamair Chand, 
for the- Appellants. 

Mr. Har Gopal, for the Respondent. 

Judgment.—A decree for Rs. 645-0-9 
passed by a Sub-Judge at Ludhiana 
against a firm known as Pyare Lal Asa 
Nand was transferred for execution to the 
Court of a Sub-Judge at Muzaffargarh. 
In the course of the proceedings, which 
were taken against the sons of Asa Nand 
as his legal representatives, an objection 
was raised that the decree wasa nullity 
as Asa Nand was dead when the decree 
was passed and hence could not be executed. 
This objection having been upheld by the 
Courts below, the decree-holder has prefer- 
red asecond appeal. 

The finding of the Courts below that 
Asa Nand was dead at the time when 
the decree was passed isone of fact and 
cannot be challenged in second appeal, It 
was urged that Pyare Lal, another partner, 
was living at the time of the passing of 
the decree but this objection was not 
taken in the Court below. It was stated 
on behalf of the respondent that Pyare 
Lal died long ago and the learned Counsel 
forthe appellant was not in a position to 
make any definite statement on the point. 
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The proceedings in the Court below indi- 
cate ihat it was not disputed that Asa 
Nand was the sole surviving partner 
just before the decree and the learned 
Senior Sub-Judge refers to him as such, 
in the course of his judgment. 

On the finding of the Court below, the 
decree being against a deceased person 
must be held to be a nullity: vide Anwarul- 
haq v. Nazar Abbas (1). It was, however, 
urged that the Subordinate Judge to 
whom the decree was transferred was not 
competent to entertain any objection as 
regards.the jurisdiction of the Court which 
passed the decree and in support of this 
contention, the following authorities were 
cited: Hari Govind v. Narsingh Rao (2), 
Sheopat Rao v. Warak Chand (9), and 
Ghulam Muhammad v. Fazal Nishan (A), 
It has been held in these rulings that 
owing tothe omission of the words “or of 
the jurisdiction of the Court which passed” 
in O. XXI, r. 7, Civil Procedure Code of 
1902 (corresponding to s. 225 of the Act of 
1882, which contained these words) it was 
clear that the Court to which a decree is 
transferred for execution has no power 
under that rule to question the jurisdiction 
of the Court which passed the decree. But 
the question still remains whether apart 
from thatrule an Executing Court has 
power to refuse to execute a decree against 
a dead person, which is a nullity. Although 
it is not competent for an Executing Court 
as a ruletoentertain an objection as regards 
the jurisdiction ofthe Court which passed 
the decree, there seems to be a consensus 
of judicial authorities that an Executing 
Court can refuse to execute a decree when 
it finds that the decree is against a dead 
person, and therefore, a nullity: see Nathan 
v. §. R. Samson (5), in which the case- 
law has been recently reviewed. The 
rulings cited on behalf of the appellant 
do not referto such acase. Allthat is 
laid down therein is that a Court to which 
a decree is transferred for purposes of 
execution has,in view of the wording of 
O. XXI, r. 7, Civil Procedure Code, 1908, 
no power to question the jurisdiction of 
the Court which passed the decree. Under 

(D 88 Ind. Oas. 865; A I R 19925 Lah, 44; 6 Lah. 


13. 

(2) 23 Ind. Cas. 123; A I R 1914 Bom. 27; 38B 
191; 16 Bom. L R 30. 

(3) 46 Ind. Oas. 419; A J R 1919 Lah 294; 22 P 
R 1919; 42 PL R 1918; 93P W R 1918. 

(4) 183 Ind, Cas. 276; AIR 1932 Lah, 289; 13 
ay 25; Ind. Rul. (1931) Lah. 756; 33 P L R 
09. 
(5) 185 Ind. Cas.65;9 R 480; A I R 193) Rang. 
252; Ind. Rul. (1932) Rang. 17 (E B). 
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the corresponding old s. 225, Civil Proce- 
dure Code of 1882, the, Court to which a 
decree was transferred, could” call for proof 
as regards the jurisdiction of the Court 
which passed the decree even after the . 
receipt ofthe documents referred to in 
O. XXI, r. 6, Civil Procedure Code. This 
power no longer exists; but I see nothing . 
inthe amendment or in the rulings refer-- 
red to,to support the contention that a 
Court to which a decree is transferred for. 
execution has no power to entertain an 
objection that the decree was passed, 
against a dead person and is, therefore, a 
nullity, when such an objection is raised 
before it. l 

There seems to be no justification for 
drawing any distinction in this respect 
between the powers of the Court passing 
a decree und those of the Court to which 
a decree istransferred for execution. Ac- 
cording to s. 42, Civil Procedure Code, the 
latter Court has generally the same powers 
asthe former inthe matter of execution of 
decrees and in the absence of any specific 
provision to the contrary, it seems ano-— 
malous to hold that while the Court passing 
the decree in entitled to refuse to execute a 
decree which is a nullity, the Court to 
which the decree is transferred for execu- 
tion cannot take notice of such an objection, - 
No authority exactly in point was cited on 
either side, but the decision in Altherton 
& Co v. Habib Bakhsh (6), shows that a 
Court to which a decree is transferred: for 
execution can entertain such an objec-. 
tion. 

In my opinion the decision of the Courts 
below is in accordance with law and must 
be upheld. I dismiss the appeal, but in 
view of all the circumstances, leave the. 
parties tobear their costs in this Court. 

N. Appeal dismissed. . 
ee Ind. Cas, 865; A I R 1929 Lah. 390; (1929) A, 
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_ ALLAHABAD HIGH COURT 
Civil Revision Application No, 527 of 1934 , 
January 24, 1935 
NIAMAT-ULLAH, J. 
Shaikh HAFIZ UDDIN—DEczE&- HOLDER 
—APPLICANT 
VETSUS 
Firm PARSHAD! LAL -MANOHAR LAL— 
J UDGMENT- DEBTOR —OPPOSITE PARTY 
Limitation Act (IX of 190%), Sch, I, Art. 182 (5) 
—Limitation under, when commences—Order merely 
directing office to prepare certificate—Whether can 
be deemed to have finally disposed of application 
praying fortransmission of certificate. 
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According to Art, 182, cl. 5, Limitation Act, as smend- 
éd in 1927, limitation is tobe reckoned not from the 
date of the application but from the date of the final 
order passed on an application tothe Court to take some 
step-in-aid of execution, An order merely directing 
the office to prepare a certificate, cannot be con- 
sidered to have finally disposed of the application 
which prayed ‘tbat the certificate be transmitted. 
The proceedings should be considered to have been 
disposed on the date on which the required certifi- 
cate was prepared and handed over to the decree- 
holder, who had undertaken to present it before the 
transferee Court. If the fact is noted on the 
application andthe record ordered to be consigned, 
the fact that there is no definite order in black 
and white directing the office to hand over the 
certificate to the decree-holder is not material. 


C. R.A. against an order of the Judge, 
ee Cause Court, Meerut, dated May 12, 
1931. 


Mr. Sri Narain Sahai, for the Applicant. 

Mr. S. N. Gupta, for the Opposite Party. 

Jdudgment.— The only question involved 
in this case is one of limitation. The ap- 
plicant obtained a decree from the Small 
Cause Court, Delhi, on October 2, 1329. He 
made an application to the Court passing 
the decree ou January 11, 1930, asking 
for a certificate of transfer to a Court in 
Meerut, where the decree-holder desired 
to éxeeute his decree. The Court ordered 
on February 17, 1930, that a certificate be 
prepared. On March 5, 1930, the decree- 
holder’ deposited the requisite court-fee 
for preparation or transmission (it is not 
clear which) ofthe certificate. On March 
8, 1920,:the certificate was prepared and 
handed over tothe decree-holder and the 
case was consigned to the record room. No 
satisfaction of the decree was obtained on 
that occasion, and the decree-holder did 
not make any application till February 
27, 1933, when the present application for 
execution was made at Meerut. The judg- 
ment-debtor resisted it and pleaded limita- 
tion. The lower Court upheld the judgment- 
debtor’s plea and dismissed the decree- 
holder's application for execution, holding 
that the application having been made 
more than three years after the date of 
the decree must be considered to be barred 
by limitation, unless the final order on 
the application for transfer, dated January 
11, 1980, betaken to have been passed 
within three yearsfrom thedate of the 
present application. It was contended on 
behalf of the judgment-debtor that, 
though the application dated January 11, 
1930, amounted to an application to the 
Court totake a step-in-aid of execution, 
the final order passed thereon was on 
February 17, 1930, when the Court ordered 
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that the certificate be prepared The 
present application was made more than 
three years from thatdate. On behalf of 
the decree-holder it was contended that 
the payment of fee on March 5, 1930, 
implied an application py the decree-holder 
that further action be taken for the 
preparation and transmission of the certi- 
ficate and that, in any casethe final 
order disposing of the application dated 
January 11, 1930, was passed on March 
8, 1930, when the certificate was ordered 
to be handed overand wasin fact handed 
over tothe. decree-holder for presentation 
at Meerut where the decree was to be 
executed. 

Itis not necessary for me to consider 
whether the act of depositing the requisite 
fee on March 5, 1930, implied an application 
to the Court to take a step-in-aid of execu- 
tion within the meaning of cl. (5) of Art. 182, 
as in my opinion the final order on the appli- 
cation dated January 11, 1930, was not 
passed till March 4, 1930. It should be 
noted that, according to Art. 182 el. 5 as 
amended in 1927, limitation is to be rec- 
koned not from the date of the application 
but from the date ofthe final order passed 
on an application to the Court to take 
some step-in-aid of execution. Order XXI, 
r, 6, Civil Procedure Code, lays down 
the procedure for transfer of a decree for 
execution ina Court other than the one 
which passed it. It provides that a certi- 
ficate setting forth that satisfaction of 
decree has not been obtained by execution 
in the Court which passed it, shall be sent 
with a copy of the decree to the Court in 
which execution isdesired. The order of 
the Court, dated February 17, 1930, merely 
directed the office to prepare a certificate. 
That order cannot be considered to have 
finally disposed of the application which 
prayed that the certificate be transmitted. 
The proceedings taken by the Court on 
March & 1936, should be considered to 
have finally disposed of the application 
dated January 1], 1930. On that date 
the required certificate was prepared and 
handed over tothe decree-holder, who had 
undertaken to present it before the Meerut 
Court. This being done the fact was noted 
on the application and the record was 
ordered to be consigned. It is true that 
there is no definite order in black and 
white directing the office to hand over the 
certificate to the decree-holder; but in my 
opinion this is clearly the effect of the 
proceedings of that date, as on no previous 
occasion after the application of January 
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11, 1930, the Court passed an order that the 
certificate be transmitted. Without a 
specific order of the Court a certificate 
could not be transmitted, as required by 


O. XXI, r. ô. 

For the reasons stated above, I hold that 
the decree-holder’s application, dated 
February 27, 1933, which was within three 
years from March 8, 1930, was within time. 
The result isthat this application is allow- 
ed, the order of the lower Court is set 
aside and the case is sent back to that 
Court with a direction that the decree- 
holder's application for execution be dealt 
with according to law. Costs shall abide 


the result. 
N. Application allowed. 


MADRAS HIGH COURT 

Civil Revision Petition No. 737 of 1933 
September 20, 1934 
PAKENHAM ¥ ALSH, d. 

MANGAMMAL—PETITIONER 
VETSUS 
RANGAPPA NAICKER AND OTHERS — 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. VI,7.17 
—Amendment of plaint—Amendments to develop 
original cause of action— Permissibility. i 

The plaintif alleging that her husband was 
divided from his brother, the first defendant, several 
years ago and that the lands in dispute fell to his 
share and were inher possession after his death, 
instituted a suit for an injunchion against the 
defendants from trespassing on the lands. The 
defendants admitted the partition but denied that 
the suit lands were ever family property. Before 
the suit came on for trial the plaintiff asked leave to 
amend the plaint by further basing her title on 
adverse possession against the defendants for twelve 
years and asking for a declaration that the suit 
properties belonged to her and were in her posses- 
sion ; 

Held, that the amendment did not really add any- 
thing to the rights which the plaintiff had stated 
in the plaint butonly put forward the same fact of 
undisturbed enjoyment for more than twelve years 
and wasone, which, under the circumstances of the 
case, should be allowed. 

The nature of the defence can be looked intoin 
the matter of allowing an amendment of the plaint. 
Sarat Chand Mitter v. Sreemuthy Mohan Bibi (1), 
Ismail Bibi Ammal v. Moideen Abdul Kadir Sahib 
(2), Somasundara Bhattar v, Muthu Thevar (4) and 
Sultan Abdul Kadir v. Mohammad Esuf Rowther (4), 
referred to. 

There is noobjection to amendments which justly 
develop the original cause of action so long as they 
do not vary it. 

P. under s. llo of Act V of 1903, praying 


the High Court to revise the Order of the 
Court of the District Munsif of Srivilliputtur, 
dated April 7, 1933, and made in I. A. No. 
113 of 1933 in O. S. No. 012 of 1932. 
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Mr. M. Patanjali Sastri, for the Peti- 
iioner. 

Judgement.— Plaintiff filed the suit for 
an injunction against the defendants from 
trespassing on her land. The jst defendant. 
is the brother of plaintiff’s deceased husband 
and the other defendantsare sons of Ist 
defendant. Plaintiff's case was that her 
husband was divided from his brother, 
lst defendant, about 35 years ago, that “the 
land in question fell to his share andhe 
had been enjoying it, and after his death 
she had been in possession and enjoyment 
of the same. The defendants admitted the 
partition but denied that the suit lands 
were ever family property. 

Before the suit came on for trial, the 
plaintiff asked leave to amend her plaint 
by further basing her title on adverse. 
possession against the defendants for 12 
years, and asking for a declaration that the 
suit properties belong to the plaintiff and 
are in her possession and enjoyment. 
The petition was opposed and was refused. 
aca thisorder the present petition is 

ea. < 

The defendants are unfortunately not 
represented before me. I regret this because 
I think that something might have*been 
urged in support of the lower Court's 
order, which at first sight I was inclined 
to think reasonable. But after paying 
my best attention tothe matter and con- 


ss tA 
” 


circumstances of the case should have been 
allowed. 

If the defence had been a denial of the 
partition the matter might have been other- 
wise. In that caseit might well have been 
urged that ‘‘adverse possession” is a very 
different thing, or rather requires a very 
different degree of proof; when it is as 
between divided and when it isas bet- 
ween {undivided membersof a family. 
In an undivided family nothing short of 
proof of “ouster” will establish adverse 
possession by one member against another. 
The nature of the defence can be looked 
into inthe matter of allowing an amend- 
ment of the plaint is seen from Sarat Chand 
Mitter v. Sreemuthy Mahan Bibi (1). The. 
following cases have also been quoted’ 
before me in supportof the petition: Ismail 
Bibi Ammal v. Moideen Abdul Kadir Sahib 
113 Ind. Cas. 295 (2), Somasundara Bhathar 


(1) ICW N 201. 
(2) 113 Ind. Cas, 296; AIR 1929 Mad, 273. 
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v. Muthu Thevar 80 Ind. Cas. 298 
(3) and Sultan Abdul Kadir v. Muhummad 
Esuf Rowther (4). The first is a decision 
by toyself. I pointed out'there that O. VI, 
r. 17,18 much wider than the corresponding 
s. 03 of the previous Code. I also made 
a remark which I consider applies to this 
case equally. There is nothing in the pro- 
posed amendment of the plaint which 
really ‘adds anything to the rights 
which plaintiff has stated in the plaint, 
and I hold thatthe plaintiff should not 
be driven toanew suit. In the present 
case the plaintiff says that her husband got 
the land many years ago in partition 
and had been in undisturbed enjoyment 
afterwards, an enjoyment in which she 
succeeded him. The amendment pnts 
forward the same fact of undisturbed 
enjoyment for more than 12 years adver- 
sely to the defendants, in view of their 
defenec that the land was not family 
property atall. In Somasundara Bhattar 
v. Muthu Thevar (3) Jackson, J., allowed a 
plaintiff, who had stated in his plaint 
that having just attained majority his 
youth was imposed on to get him to 
executes sale-deed, to alter it by saying 
that:he was actually minor at the time 
of the execution. The learned Judge 
remarked that there is no objection to 
amendments which justly develop the 
original cause of-action so long as they 


donot vary it and he held that there 
was. little variation between the two 
statements. He alse pointed out that 


if the amendment was refused, there was 
nothing to prevent plaintiff from getting 
leave to withdraw his suit and bringing 
a fresh one on the plea of minority so 
that defendants were not much affected. 
In Sultan Abdul Kadir v. Muhammad Esuf 
Rowther (4), a plaintiff whose 
sult as framed for exclusive ownership 
was barred by res judicata, was allowed 


toamend it into a suit for partition 
of the property. In the present case I 
am unable to see how defendants will be 


prejudiced by the proposed amendment 
and the fact that they havenot appeared 
to oppose this revision petition perhaps 
indicates that they have no serious objec- 
-tion to its being allowed. After giving 
“my best attention to the matter, I consider 
the amendment is one which should have 
been allowed. 


<7, EQ Ind, Cas. 278; A I k 1925 Mad, 188. 


ne 92 Ind. Cas. 396; 23 L W 486; A 1R1926 Mad. 
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This Revision Petition is therefore, allow- 
ed with costs in this Court. Costs in 
lower Court to abide the result of the suit. 

A. Appeal allowed. 


re 


PATNA HIGH COURT 
Civil Revision Petition No. 315 
of 1934 
December 20, 1934 
Fazu ALI, J. 
BRAHMDEO SINGH AND OTHERS 
—— PETITIONERS 
VETSUSE 
JANKI LAL AND OTHERS—- 
OPFOSITE Party 

Bengal Tenancy Act (VIII of 1865), 3. 173— 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 90 —Application by mortgagee of portion of hold- 
ing sold in execution of rent decree, to set aside sale on 
ground of purchase by judgment-debtor—A pplication, 
af can be treated as one under s 173, Bengal 
Tenancy Act—“‘Any person interested in the sale” 
in s. 173, meaning and significance of— Competency 
of mortgagee of part of holding to get sale set 
aside. 

Courts in exercising their powers are not to be fet- 
tered by the mere fact that the party concerned has 
chosen to describe his application by a particular 
label but should look to the essence of the whole 
matter before it. An application by a mortgagee of 
a portion of a holding which has been sold in 
execution of a rent decree, to seb aside the sale, 
under O. XXI, r. 90, stating as one of the 
grounds of hisapplication that the holding had 
been purchased by the judgment-debtor himself, 
can betaken as an application under s 173, 
Bengal Tenancy Act, and there is nothing pre- 
venting the Court from setting aside the sale 
if satisfied thatthe holding was purchased by the 
judgment-debtor himself, 

The expression “any person interested in the 
sale” which occurs in s 173 of the Bengal 
Tenancy Act is fairly comprehensive and is even 
more comprehensive than the expression “any per- 
son whose interest is affected by the sale” which is 
usedin O. XXI, r. 90 of the Code of Oivil 
Procedure. Thus even though the interest of a 
mortgagee of a part or whole of the holding may 
not be affected if it is finally adjudicated that 
the holding ispurchased by the judgment-debtor 
himself, yet there can be no doubt that his mort- 
gage is jeopardised as soon as the holdingis sold 
and that fact alone is sufficient to enable him 
to maintain an application 173 of the 
Bengal Tenancy Act. _ 

C. R. P. from a decision of the Munsif, 


Patna, dated April 20, 1934. 


Judgment.—It appears that opposite 
party No. 3 obtained a rent decree in the 
Court of the Munsif at Patna against 
opposite party No, 2 and put his holding 
to sale in execution thereof, On August 14, 
1933, the petitioner purchased the holding 
inexecution of the rent decree. On August 
24, 1933, opposite party No.1, who is ad- 
mittedly a mortgagee of a portion of the 


under 8. 
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holding, filed an application under 
O. XXI, r. 90 and s. 151 of the Civil Pro- 
cedure Code, for setting aside the sale. 
A numberof grounds were urged in sup- 
port of this petition, one of which was that 
the property had been purchased by the 
judgment-debtor in the farzi name of the 
petitioner. The application was at first 
dismissed by the Munsif on the ground 
that the opposite party No.1 had no locus 
standi io question the sale, but this de- 
cision wae reversed on appeal and the suit 
was sent back tothe Munsiffor disposal 
on the merits. The Munsif thereupon went 
into the merits, and although he held that 
the sale had taken place in execution of a 
rent decree, and there was no irregularity 
or fraud committed in the conduct of the 
sale as contemplated in O. XXI, r. 90, yet 
as he came to the conclusion that the hold- 
ing had been purchased by the judgment- 
debtor himself in the farzi name of the 
petitioner, he set aside the sale, treating 
the application of opposite party No. 1, 
as one made under s. 173 of the Bengal 
Tenancy Act. 

Now the first point raised by Mr. B. C. 
Sinha, who appears on behalf of the peti- 
tioner, is that the learned Munsif was not 
competent to treat the application of the 
opposite party asan application under 
s. 173 of the Bengal Tenancy Act. It is 
true that opposite party No. 1 made no 
reference tos. 173 of the Bengal Tenancy 
Act in his application and his appeal was 
filed tothe District Judge on the footing 
that the application made by him wasone 
under O., XXI, r. 90. But on the other 
hand it is to be remembered that opposite 
party No. 1 did state in his application as 
one of the grounds on which he attacked 
the sale that the holding had been purchas- 
ed by the judgment-debtor himself. In my 
opinion this was quite sufficient to attract 
the jurisdiction of the Munsif under s. 133 
of the Bengal Tenancy Act, and there was 
nothing to prevent him from setting aside 
the sale, if he was satisfied that the holding 
had been purchased by the judgment- 
debtor himself. It is evident that the 
Courts in exercising their powers are not 
to be fettered by the mere fact that the 
party concerned has chosento describe 
his application by aparticularlabel but 
should look fo the essence of the whole 
matter before him. 

The second ground urged by Mr, Sinha 
is that the mortgagee of a part of the hold- 
ing is not a person interested in the sale 
within the meaning ofthe expressions 
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used ins.173 of the Bengal Tenancy Act. 
It is conceded that at an earlier stage of 
the litigation a question arose as to whe- 
ther the opposite party No. 1 was a person... 
affected by the sale in the sense in which 
the expression has been used in O. XXI, 
r. 90 of the Civil Procedure Gode, and it 
was ultimately decided that he was such. a 
person. It is evident that if he is a per- 
son affected by the sale, he is also a per- 
son interested inthe sale. Indeed it is not 
denied that ifthe sale isupheld, his en- 
cumbrances will be liable to be avoided 
under s. 167 of the Bengal Tenancy Act. 
It appears to me, therefore, thatthe learn- 
ed Munsif was quite competent to set aside 
the sale upon an application made by the 
opposite party No. 1. 
It is, however, contended that upon the 
finding arrived at by the learned Munsif 
it was the judgment-debtor who was the 
real purchaser of the holding, the mortgage 
of the opposite party No. 1 would not have 
been affected, and soin this view he is not 
a person interested in the sale, Iam, 
however, not greatly impressed by this 
argument. The expression “any person 1m- 
terested in the sale” whichoccursin s. 173 
of the Bengal Tenancy Act is fairly com- 
prehensive and appears tome to be evén 
more comprehensive than the expression 
“any person whose interest is affected by. 
the sale” which is used in O. XXI, r. 90,’ 
of the Code of Civil Procedure. Thus even. 
though the interest of a mortgagee ofa 
part or whole of the holding may not be-- 
affected if it is finally adjudicated that the 
holding is purchased by the judgment- 
debtor himself, yet therecan be no doubt 
that his mortgage is jeopardised as soon as 
the holding is sold and that fact alone 18 
sufficient to enable him to maintain an 
application under 8. 173 of the Bengal 
Tenancy Act. In my opinion, therefore, the 


application must failand is accordingly 
dismissed with costs. 
N. Application dismissed. 





ALLAHABAD HIGH COURT 
Testamentary Case No. 10 of 1934 
January 24, 1939 
SULAIMAN, C. J. AND Ganga Nats, dJ. 

In the goods of Lala MADHO PRASAD— 

DECEASED 
Probate—Letters of Administration—Court-fee, if 
has to be paid—Court Fees Act (VII of 1870), Sch. I, 
Art, (xi)— Duty required by Art, (xi) should be paid 
before Letters of Administration are granted. 
Letters of Administration cannot be issued b 


1935 In the goods Lala 
Court until the duty required by Art (xi), Court 
Fees Act, has been fully paid. Article (xi), does not 
say that there would be an exemption from the 
payment of duty where Letters of Administration 
are not absolutely necessary and they are only 
applied for either by way of precaution or for the 
sake ofconvenience. Ifa person chooses to apply for 
Letters of Administration, whether absolutely 
necessary or not, he has got to pay the duty. Kashi 
Nath Pareshram v. Gourabai (2), followed, Keshavlal 
Punjalal Sheth.v, The Collector of Ahmedabad (1), dis- 
sented from. 


Dr. K. N: Katju for whom Mr. Banke 
Behari, for the Applicant. 
Judgment.—Lala Manmohan Das 


applied for the grant of Letters of Adminis- 
tration in respect of the assets of his de- 
ceased father Lala Madho Prasad who held 
some shares ofthe Imperial Bank which 
are in deposit in the Imperial Bank at 
Oalcutta. On October 25, 1934, his appli- 
cation was granted and Letters of Ad- 
ministration were ordered tə be issued to 
him. The office naturally demanded the 
payment of court-fee before furnishing 
the Letters of Administration. To this 
the applicant objects. 

Learned Counsel forthe applicant relies 
on a Full Bench ruling of the Bombay 
High Court in Keshavlal Punjalal Sheth v, 
The Collector of Ahmedabad (1). No doubt 
this ruling supports the applicant to a 
great extent but the learned Judges over- 
“ruled a previous decision of their own 
Court in Kashi Nath Pareshram v. Gourabai 
(2). The view expressed by Beaman 
and Hayward, JJ. inthe last-mentioned 
case was that if an applicant who is a 
member ofajoint Hindu family applies 
for probate of a will of his deceased 
father bequeathing the joint family prop- 
erty to him, probate can be granted only 
on the assumption that the will was 
genuine and valid and that the testator 
had authority to make the bequest and 
that probate cannot be granted on the 
supposition that the property being joint 
family property the will itself was in- 
valid andthat if the applicant wants 
probate he must pay the duty. Weare 
not able tosee how this point is met in the 
judgment delivered in the Full Bench 
case. The judgment proceeds principally 
on an interpretation of s, 19-D of the 
Court Fees Act and on the view that the 
provisions of that section would not apply 
strictly toa joint family. That may be 
quite correct but what, with great respect, 


(tL) 77 Ind. Oas. 749; A I R 1924 Bom, 223; 25 Bom. 
L R 1240; 48 B 75 

(2) 28 Ind, Oas. 473; 39 B 245; A IR 1915 Bom, 18; 
17 Bom. L R 169. 
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we would say hasbeen overlooked is that 
the duty is not payable under s. 19-D 
but under s. 6 of the Court Fees Act and 
under Art. (xi) of the First Schedule. Section 
19-D merely provides that where Letters of 
Administration of the effects of a deceased 
person have been granted they shall be 
deemed to be valid and available by the 
administrator even notwithstanding the 
amount or value of such property is not 
included inthe amount or value of the 
estate. Thatis to say, the holder of the 
Letters of Administration is entitled to 
recover the amount or property, and 
the opposite party cannot resist his claim 
onthe ground that full court-fee had 
not been paid onthe Letters of Adminis- 
tration. That section has no application 
tothe point which arises in this case. 
Section 19-D implies that Letters of Ad- 
ministration have been issued and court- 
fee already paid thereon, though not suff- 
cient. 

Section 6 requires that no document 
of any kind specifiedin the First Schedule 
shall be furnished by any public officer 
unless in respect of such document there 
be paid a fee of an amount not less than 
that indicated by the relevant schedule. 
The office of this Court cannot issue Letters 
of Administration to the applicant until 
the duty required by Art. (xi) has been fully 
paid. Article (xi) does not say that there 
would bean exemption from the payment 
of duty where Letters of Administration 
are not absolutely necessary and they 
are only applied for either by way of 
precaution or forthe sake of convenience. 
Ifa person chooses to apply for Letters 
of Administration whether absolutely 
necessary or not, he has got to pay the 
duty. 

In the case of Banwari Lal yv. Muaksudan 
Lal (3) it was laid down that there was no 
legal bar tothe granting of a Succession 
Certificate to a member ofa joint Hindu 
family who gets the rights by survivor- 
ship and not as heir and that if he 
chooses to apply for Succession Certificate 
or Letters of Administration as legal 
representative of the deceased person 
such certificate may be granted, of course, 
on payment of full fee. 

The learned Ovunsel for the applicant 
contends before us that the necessity 
forthe application his arisen because the 
Imperial Bank refuses to hand over the 


(3) 122 Ind. as, 183; 52 A 252; A I R 1930 
All, 99; (1930) A L J 280; Ind. Rul, (1930) AN. 
21 


¢ 


MADH PRASAD 


724 


shares without the production of Letters 
of Administration or a Succession Certifi- 
cate. Weare not concerned with the 
question whether the Imperial Bank is 
rightly or wrongly refusing to do so. It 
may be that under some rule under which 
shares are issued it is necessary that the 
share-holder should profess to own it on 
his own behalf exclusively; but if the 
Imperial Bank is wrongly refusing to 
hand over property belonging to the 
plaintif the remedy of the plaintiff lies 
by suit. If he prefers to apply for Letters 
of Administration in order to comply 
with the wishes of the Imperial Bank 
a is no option but to pay the full court- 
ee. 

Dissenting from the view expressed by 
the Full Bench in Keshavlal’s case (1) and 
_adopting the principle of the decision of 
Beaman and Hayward, JJ., in Kashi Nath 
Pareshram v. Gourabai (2), we hold that the 
applicant must pay court-fee. Ifthe court- 
fee is not paid Letters of Administration 
shall not be issued. We allow two months 
‘for payment of the court-fee. If the 
amount is not paid within the time allowed 
the case will be put up for consideration 
whether Letters of Administration should 
not be revoked. 

N. Order accordingly. 





LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No, 185 
of 1934 
July 17,1934 
ABDUL RASHID, J. 

NARAIN SINGH- JUDGMENT-DEBTOR— 

ÅPPELLANT 
VETSUS 
IMAM DIN AND ANOTAER—DEOREE-HOLDERS 
—RESPONDENTE. 

Transfer of Property Act (IV of 1882), 8. 52— 
One of parties clatming right of passage over land— 
Buildings erected after institution of  sutt—S. 5%, 
applicability of. 

A defendant would not be at liberty to erect 
buildings on a piece of land which forms the subject- 
matter of the litigation and thus compel the plaint- 
iff to file another suit for the removal of the 
obstructions which came into existence after the 
suit had been filed. To such a cases, 52, Transfer 
of Property Act, applies. 


Mise. 5. O. A. from an order of the Senior 
u udge, Amritsar, dated December 1, 


Mr. Dev Raj Sawhney, for the Appellant. 
Messrs. Ghulam Rasul and B. A. Cooper, 
. for the Respondents. 

Judgment.— This is an. appeal by the 
judgment-debtor and has arisen out of 
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execution proceedings. On March 24, 1931, 
Imam Din and Buta institued a suit against 
Narain Singh for grant of a permanent 
injunction restraining the defendant from 
obstructing or blocking a certain passage 
shown by the colour pink in the map Kx. 
P-1. The trialCourt dismissed the suit, 
but on appeal the Senior Subordinate 
Judge passed the following decree: 

“I hold therefore that the plaintiffs have proved 
their claim which must be and is hereby decreed. 
The appeal is accepted and the plaintifis are granted 
the injunction prayed for against the defendant who 
is hereby restrained from interfering with the use 
of the said passage, They will of course be required 


to take such orders regarding blockade as may be 
called for.” 


During the course of the execution 
proceedings, the decree holders prayed that 
the obstructions that had been placed 
across the passage in dispute by the 
judgment-debtor may be ordered to be 
removed. On behalfof the judgment-debtor 
an objection was taken to the effect that 
the executing Court had no power to get 
the obstructions removed and that the 
only remedy of the decree-holders was to 
bring a separate suit for the demolition 
of the obstructions erected across the 
passage. The executing Court did not 
give effect to the objections of the judgment- 
debtor and ordered him to remove the 
obstructions and make clear the passage 
for the use of the decree-holders. The 
appeal preferred by the judgment-debtor 
to the learned Senior Subordinate Judge 
having been dismissed, he has preferred a 


-second appeal to this Court. 


It was contended on behalf of the appel- 
lant by Mr. Sawhney thats. 52, Transfer 
of Property Act, on which the lower Courts 
have placed their reliance is not applicable 
to the facts of the present case. The learn- 
ed Counsel urged that s. 52 only applies 
to transfers made during the pendency of 
a suit, and is not applicable to a case 
where buildings are erected on land with 
respect to which one of the parties has 
claimed aright of passage. In my judg- 
ment this contention is without force. The 
principle of s. 52, Transfer of Property 
Act, is clearly applicable to the facts of the 
present case. It cannot be contemplated 
that a defendant would be at liberty to 
erect buildings on a piece of land which 
forms the subject-matter of the litigation 
and thus compel the plaintiff to file another 
suit for the removal of the obstructions 
which came into existence after the suit 
had been filed. 

It was also argued by the learned Counsel 
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for the appellant that the lower Courts had 
not given any finding whether the obstruc- 
tion in question was erected after the 
institution of the present suit. In the 
written statement filed by the judgment- 
debtor he described the passage in dispute 
as “Jai Sufaid.” This to my mind proves 
unmistakably that at that time no obstruc- 
tion had been erected by the defendant 
across the passage marked pink in the map 
accompanying the plaint. For the reasons 
given above, the appeal fails, and is dis- 
missed with costs. 
D. Appeal dismissed. 





-PATNA HIGH COURT 
Civil Revision Petition No. 435 of 1933 
May 8, 1934 
VARMA, J. 
Babu GULAB RAI GHUTGHUTIA— 
DEFENDANT——PETITIONER 


Versus 
Babu MAHENDRA NATH SREEMANI 
— PLAINTIFF —OPPO8SITR PARTY 

Civil Procedure Code (Act V of 1908), O. XXVI, 
r.5, s. 16, proviso—Plainttff’s application for exa- 
mination of himself on commission—Principles 
governing grant of application—Plaintiff electing to 
file suit at defendant's place of residence—Whether 
debarred from getting himself examined at his 
place of residence —Terms of order to be passed. 

The case of a plaintiff stands ona different footing 
from that of a defendant or a witness when the 
question arises asto whether a commission should 
issue for examination or not. Although there is no 
distinction drawn in the Oivil Procedure Codeso 
far as this point is concerned, yet as a rule of 
prudence, thisrule has to be followed. Nawab 
Saiyid Muhammad Akbar Khan v. Herbert Francis 
(1) and Ross v. Woodford (2), followed. 

Under the proviso to s. 16, Civil Procedure Code, 
ifthe defendant, from whom the plaintiff claims 
redress, resides at a particular place, the suit may 
be instituted at that place as well. Where the 
plaintif having a choice of forum elects to file his 
suitinacertain place, but atthe same time it is 
risky to compel him to comato that place for 
examination as the journey from his place of 
residencé tothe Oourt might prove harmful, the 
Oourt can issue a commission for examination of 
the plaintiff at his place of residence, but the 
plaintiff must pay the defendant sufficient costs to 
enable that latter to make adequate arrangements 
for his cross-examination. Kumar Sarat Kumar Ray 
v. Ram Chandra Chatterjee (3), relied on. Phanin- 
dra Krishna Dutt v. Raja Pramatha Nath Malia (4), 
Jagarnatha Sastri v. Sarathambal Ammal (5) and 
Samalinga Aiyar v. Sankara Narayana (6), dis- 
tinguished, | 

©. R.P.from an order of the Subordi- 
nate Judge of Jamtara, (Santal Pargana), 
dated July 31, 1933. 

Messrs. Manohar Lal, Baldeva Sahay and 
S. S. Bose, for the Petitioner. 

Messrs. Baikuntha Nath Mitra and P. B. 


Gangully, forthe Opposite Party, 
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Judgment.—This is an application in 
revision by the defendant Gulab Rai 
Ghutghutia ina suit brought by the plaint- 
iff Mahendra Nath Sreemani for specific 
performance. The defendant- petitioner 
prays that the order dated July 31, 1933, 
passed by the Subordinate Judge of Jam- 
tara, aliowing the application of the plaintiff- 
opposite party to be examined on com- 
mission at Calcutta, be set aside. 

It is contended on behalf ofthe defendant- 
petitioner that as the plaintiff wants to get 
himself examined on commission, he could 
make out a special case and the costs in- 
curred for his examination ought to beal- 
lowed to the defendant. The plaintiff's 
application to the Subordinate Judge was 
to the effect that he was old and too un- 
well to undertake a journey from Calcutta 
to Jamtara and the Subordinate Judge 
has on this application passed the order 
appealed against. 

Mr. Manohar Lal on behalf of the peti- 
tioner contends that when the plaintiff has 
chosen his own forum, he should not be 
examined on commission without paying 
costs incurred for the purpose. Mr. Bai- 
kuntha Nath Mitra on behalf of the plaintiff- 
opposite party urges that s.16 (d) of 
the Code of Civil Procedure clearly pro- 
vides that ina case of specific performance 
the suit should be filed ina Court within 
whose jurisdiction the property lies. But 
then there is a proviso to s. 16 which makes 
it clear that if the defendant, from whom 
the plaintiff claims redress, resides at a 
particular place, the suit may be instituted 
at that place as well. 

Both the petitioner and the opposite 
party have cited a number of cases; the peti- 
tioner to emphasise the point that what- 
ever may be the position with regard to the 
issue of commissions for the examination of 
witnesses, when the plaintiff has a choice 
of forum and hasfiled a suit in the forum 
of his own choice, he is not entitled to 
have a commission issued unless under 
very exceptional circumstances. The au- 
thority cited by Mr. Manohar Lal on be- 
half of the defendant-petitioner is the 
decision in Nawab Saiyid Muhammad 
Akbar Ali Khan v. Herbert Francis (1), 
This case deals with the decision in Ross 
v. Woodford (2) which lays down the 
principle that the case of the plaintiff 
stands on 2 different footing from that of 


(1) 84 Ind, Cas, 993; 3 Pat, 863; A I R 1925 Pat. 125: 


6PLT 520. 
(2) (1894) 1 Oh. D.38; 63 L J Oh. 191; 8 R20; 7) L 


T 92: 42 W R 188. 
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a defendant or a witness when the question 
urises as to whether a commission should 
issue for examination or not. Although 
In the Civil Procedure Code I do not find 
any distinction drawn anywhere so far as 
this point is concerned between a plaintiff, 
a defendant or a witness, yet asa rule of 
-prudence I would most respectfully agree 
with the decision reportedin Nawab Saryid 
Muhammad Akbar Ali Khan v. Herbert 
Francis (1). Myr. Monohar Lal next relies 
on the decision in Kumar Sarat Kumar 
Ray v. Ram Chandra Chatterjee (3) which 
also favours his contention. 

Mr. Baikuntha Nath Mitter on the other 
_ hand refers to the decision in Phanindra 

Krishna Dutt v. Raja Pramatha Nath 
Malia (4) in support of the proposition that 
the High Court could not lightly interfere 
with orders passed by the Court below, for 
examination on commission. That case, how- 
ever, is clearly distinguishable from the 
present one, because in that case commis- 
sion was issued for the examination of 
a defendant, whereas in the present case 
the commisssion has been issued by the 
Jower Court for. the examination to the 
plaintiff who has chosen his own forum. 
Mr. Mitter next cites the decision in 
Jagarnatha Sastra v. Sarathambal Ammal 
(5). That decision again refers to the 
examination of a witness on commission 
which is not the case here. In that case 
commission was refused by the lower 
Court but their Lordships of the Madras 
High Court directed that a commission 
should issue for the examination of the 
witness. The third case relied on “by 
Mr. Mitter is the decision in Samalinga 
Aiyar v. Sankara Narayana (6). That also 
is a-case dealing with examination of a 
witness on commission and is not applicable 
here. Lastly Mr. Mitter cites the decision 
in: Syed Farid-ud-din Ahmad v. Syed Abdul 
Wahab (7) for the proposition that where 
the plaintiff had no choice of forum, he 
might be permitted to examine himself 
on commission. But as 1 have already 
pointed out, s. 16 of the Civil Procedure 
Code makes the position distinctly clear. 
In the case in hand the plaintiff clearly 
had a choice of forum and elected to file 


his suit in Jamtara. 
(3) 68 Ind, Cas. 9; 35 O L J 78; ALR 1922 Cal 


42, 

(© 106 Ind. Cas, 880; 32 O W N 128, 

(5) 71 Ind. Cas. 530; 46 M 574; 44 M LJ 202:17 
ay 251; (1923) MW N 157; A I R 1923 Mad. 


(6) 114 Ind. Cas, 843; AIR 1929 Mad, 199. 
(7) 94 Ind, Cas, 229;7P L T 677; (1926) Pat. 103; 
AIR 1926 Pat. 277, 
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The question now is that in view of the 
cases cited on both sides and the circum- 
stance of the present case what order should 
be passed. The plaintiff has clearly se- 
lected his own forum; at the same time 
it is risky to compel him to come to. 
Jamtara for examination at the present 
stage of his life as the journey from 
Calcutta to Jamtara might prove harmful. 
In the circumstances I would uphold the 
first part of the order of the Court below © 
and direct that a commission do issue for 
the examination of the plaintiff at Oaleutta, 
but the plaintiff must pay the defendant 
sufficient costs to enable that latter to 
make adequate arrangements for his cross- 
examination, as was done inthe case re- 
ported in Kumar Sarat Kumar Ray v. Ram 
Chandra Chatterjee (3). The amount of costs 
for the commission to be paid by the plaint- 
iff should be fixed by the learned Court below 
but the payment of the costs will be a 
condition precedent to the carrying out of 
this Courts order, and the money will 
be retained by the defendant irrespective 
of the result of the suit. I would further 
direct that the plaintiff be examined at a 
place different from his own residence. 

The parties will bear their own costs in 
this application. 

N. Order accordingly. 


Raai wesana 


LAHORE HIGH COURT 
Miscellaneous Oivil Petition No. 759 of 1933 
March 19, 1934 

ABDUL RASHID, J. 
DIWAN SHAH AND ANOTHER— DEPENDANTS 
— PETITIONERS 
versus 
HUSAIN BAKHSH AND OTHERS— 
PLAINTIFFS — Opposite PARTIES 


Civil Procedure Code (Act V of 1908), s. 151— 
Revision against decree pending—High Court, if can 


stay execution. | 
Under s. 151, Civil Procedure Code, the High 
Court has ample power to stay execution of decrees 
which form the subject-matter of petitions for revi- 
sion. Nn 
Misc. O. Petn. from the decision of the 
Small Cause Court Judge, Lahore, dated 


August 9, 1933. 


Mr. Dwarka Das Kapur,” for the Peti- 
Lioners. l San 
Mr. A. Ghani, for the Opposite 


Pa ties. 


Order.—An ad interim order staying 
further execution proceedings till the dis- 
posal of Civil Revision No. 759 of 1933, by 
this Court was passed on December 1, 1933. 
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I have heard the learned Counsel for the 
respondent who contends that O. XLI, 
r. 5, is applicable only to appeals, and that 
this Court cannot stay execution proceed- 
ings in respect of decrees which form the 
subject-matter of petitions for revision. I 
am of the opinion that this contention has 
no force, and that under s. 151, Civil 
Procedure Code, this Court has ample 
power to stay execution of decrees which 
form the subject-matter of petitions for 
revision. 

The ad interim order staying further 
execution proceedings till the disposal of 
Civil Revision No. 759 of 1933, shall be- 
come absolute provided the petitioner 
furnishes, within ten days of the passing 
of this order, security to the satisfaction of 
the executing Court for the payment of the 
decretal amount in cage his petition for 
revision is dismissed by this Court. If 
such security is not furnished by the peti- 
tioner within ten days, his application for 
staty of execution proceedings shall stand 
dismissed with costs. 

D. Order accordingly. 





PATNA HIGH COURT — 
Civil Appeal No, 485 of 1932 
August 10, 1934 


Wort, J. 
BHABENDRA CHANDRA ROY— 
DEFENDANT -APPELLANT 
Versus 


AJODHYA CHATTERJI AND OTHERS 


—PLAINTIFFS—RESPONDENTS 

Evidence Act(I of 1872), s. 167—Decision on facts 
by Appellate Court—Applicability of s. 167—~Bengal 
Rent Recovery Act (VIII of 1865), s 6— Deposit to 
prevent sale, whether involuntary payment—Question 
of protest is immaterial—Civil Procedure Code (Act 
V of 1908), 0. XXI, r. 55. 

Section 167, Evidence Act, applies to second appeals 
on the civil side or cases tried by a jury on the cri- 
minal side ; and not to first appeals where the facts 
are a matter for decision of the Appellate Court. 

A deposit under s. 6, Bengal Rent Recovery Act 
to prevent a sale is an involuntary payment, The 
question whether any protest was actually made or 
not is immaterial The mere fact of the payment 
to avoid the sale is sufficient. l 

[Oase-law discussed. ] 


from appellate decree of the 
Sub-Judge, Purulia, dated June 17, 1931. 

Mr, R. S. Chatterji, for the Appellant. 

Mr. 5. C. Mazumdar, for the Respond- 
dent. 

Judgment.—This appeal raises two 
questions. The first is with regard to the 
admissibility of certain documents upon 
which the lower Courts have relied for the 
proof of the. plaintifs’ title; and the 


e ae 
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second relates to a payment by the plaint- 
iffs, who arethe respondents before me, 
made to prevent a sale in execution which 
according to their contention was fraudu- 
lent execution, Inasmuch as the property 
which was alleged to be that of the 
judgment-debtor was the property of the 
plaintiffs. 


It is unnecessary tc state the facts in 
detail; but the dispute is with regard 
to a tank which (according to the plaint- 
iffs) was in the two annas shars of persons 
known as Sekhar Babus. The defendant 
on the other hand contended that it was 
within the 14 annas interest belonging to 
him. According to the plaintiffs the 
collusive rent suit was instituted by the 
defendant, this tank was put up for sale 
and after attachment, the plaintiffs daposit- 
ed the money unders. 6, Bengal Rent 
Recovery Act. Incidentally I should say 
that this property is situtated in Chota 
Nagpur. Itis with regard to this pay- 
ment to avert the sale in execution that 
the plaintifis claimed and succeeded in 
obtaining a decree for money paid under 
compulsion in other words, an involuntary 
payment. It will be seen, therefore, that 
the case depended in the first instance 
upon the plaintiffs. proving their title to 
the property. For that purpose a number 
of documents were adduced in evidence on 
behalf of the plaintiffs, the ones with which 
we are more particularly concerned, are 
Exs. 1 to 7. Exhibit 1 was a kabala execut- 
ed by Sekhar Babus in favour of the 
plaintiffs. To this no objection can be 
taken asit was necessary (and it is admit- 
ted by the appellant) for the plaintiffs to 
adduce this document in evidence. There 
were such documents, however, as leases 
by the Sekhar Babusto certain fishermen 
with regard to the fishery rights in tne tank, 
they were Exs. 2, 3 and 7. Byxhibits 4, 
5 and 6 were sudbarna bonds executed by 
the Sekhar Babus or some of them in favour 
ofthe plaintiffs. It is quite clear that 
the only documents amongst that number 
to which objection might be taken are. 
the documents in which the Sekhar Babus 
purport to grant fishery rights in the tank. 
The learned Judge in the Oourt below 
in considering these documents came to 
the conculsion that they estublished the 
fact that Sekhar Babas of Lagda used to 
hold a 2 annas share in the mauza in 
niskar right and, in this connection, I must 
point out that one of the contentions of 
the plaintifis in the action was based on 
the alleged factthat this tank was rent- 
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free and not (as the defendant alleged and 
asthe Record of Rights recorded) liable 
to arent of something like Rs. 11. 

It was these documents, therefore, to 
some of which objections are taken, upon 


which the Jearned Judge relied in 
coming to the conclusion that this 
tank was rent-free. Now, there is no 


serious dispute in the case that the actual 
title of the plaintifs was proved but 
whether it was a title to land which made 
them liable toa rent of Rs. 11 or whether 
they had title toa property which was 
rent-free was the substantial question in the 
case, and, as I have said and repeat. it 
was upon some of these objectionable 
documents that the Judge relied in order to 
come to the conclusion that there was a 
niskarright and thatthe tank was not 
assessable to rent. But assuming that 
the contention of the learned Advocate 
who appears on behalf of the appellant is 
right in this connection, it does not, in my 
opinion, dispose of the point. The objec- 
tion is based, I assume, on the contention 
that in this document upon which reliance 
was placed, it had been recited by the 
Babus (the transferors) that the right was 
a niskar right but as [havesaid assuming 
the contention is right, it does not dispose 
of the matter, because the learned Judge 
proceeds, after discussing the documents 
. to which JI havereferred ‘which he calls 
the earlier documents) to discuss what he 
calls the old documents and upon these 
documents also he comes to the con- 
clusion that this niskar rightis estab- 
lished, 

But it is contended, relying upon some 
ofthe authorities of this Court, that as it 
is impossible to ascertain to what extent 
the Judge’s mind was influenced by the 
objectionable documents, the case should at 
least be remanded fora determination of 
this question “of title after the exclusion 
of the documents to which objection is 
taken. JI cannot hold, however, that the 
decisions of this Court on this point can be 
taken as universal in the sense that they 
‘are applicable to every case where inadmis- 
sible evidence has been admitted. Section 
167, Evidence Act, expressly prescribes 
the course to be adopted; and, if I were 
to take the decisions of this Court of this 
matter as universa], it would be tantamount 
torepealing s. 167, Evidence Act, as it will 
be seen thats. 167 applies tosecond appeals 
on the civil side or cases tried by a jury 
on the criminal side: and not to first 
appeals where the facts are a matter for 
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decision of the Appellate Court. It seems 
to me, following the words ofs. 167, that 
there was evidence in this case upon 
which the Judge could come to this con- 
clusion: and particularly, asit is a judg- 
ment of affirmance, I decline to interfere 
on this point. 

I now come to somewhat difficult question 
as to whether this payment was a voluntary 
payment or involuntary payment. The 
facts (as I must state them) are that the 
payment was made before the sale took 
place. Itis so alleged in the plaint, is not 
denied in the written statement, nor is it 
discussed in any detail in the judgments 
of the Courts below. In this state of affairs 
I must hold that it was a payment to 
prevent the sale taking place rather than 
to set aside the sale. The first decision 
on this question is the case of Doolt Chand 
v. Ram Kishen Singh (1), a decision which 
at first sight would appear to have the 
widest possible application. Their Lord- 
ships of the Judicial Committee in sum- 
ming up the case said: 

“Their Lordships think that there is no pretence 
for saying that the payment was voluntary. Jt was 
made to prevent a sale which would otherwise 
inevitably have taken place of the mouzah which 
the respondents had purchased and was made 
thereof under compulsion of law that is, under 
force ofthese execution proceedings.” 

Reliance was placed on the well-known 
case of Valpy v. Manley (2), I for the 
moment goto the decision of this Court in 
Raghu Ram Pandey v. Deokalt Pandey (3), 
and it is contended that that decision is 
binding on me. The decision of the 
Judicial Committee cited above, asI have 
said, lays down the proposition of law in 
the widest possible terms. In the case of 
this Court, though in somewhat different 
circumstances, it has been held that the 
payment was voluntary and, therefore, the 
money could not be recovered. In the 
first instance I should point out that 
although the learned Judges who decided’ 
the case to which I have just made refer- 
ence referred to a decision of the Bombay 
High Court which had referred to the 
decisions of the Judicial Committee, the 
learned Judges themselves make no 
reference to the decision of the Privy 
Council to which I have referred nor to 
any of the later decisions of the Judicial 
Committee. The decision of this Court can 


1) 7 0648; 8IA 93; 4 Sar. 215. 5 Ind. Jur. 493. 
PO). 

(ay (1845) 1 O B 594; 14 L J O P 201; 9 Jur. 452; 68 
R R778 


(3) 115 Ind. Oas. 193; A T R1928 Pat. 193; 7 Pat, 
30; I L T 40 Pat. 109, 
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be distinguished on the ground that. the 
payment made in the Patna case was 
under O. XXI, r. 89 after the sale had 
taken place. Kulwant Sahay, J., in 
delivering the judgment of the Court 
sald: 

“The preson making the payment must accept the 
validity ofthe sale, He cannot make a payment 
under O. AKI, r 89, and at the same time challenge 
the validity of the sale. A payment under r. 89 
must be an unconditional payment with the object 
of the money being paid tothe decree-holder,” 


He had at an earlier stage of his judg- 
ment spoken of the fact that the object of 
O. XXI, r. 89, isto enable the judgment- 
debtors or persons interested in the prop- 
erty sold to deposit the money to have 
the sale set aside. Inthe first instance, 
therefore, Jam bound to follow the deci- 
sion ofthe Judicial Committee and, in 
doing so, I distinguished the decision of 
their Lordships of the Privy Council from 
the decision ofthis Court, on the ground 
that inthe earlier case the payment was 
made before the sale had taken place and 
inthe Patna case the payment was made 
to set aside the sale after it had taken 
place. Whether any such distinguishing 
feature is possible to explain the decision 
of this Court, I. must say, I have very 
serious doubts. The next case to which 
reference is made isthe case of Narayan 
Vasudeb v. Amgauda (4). That is the case 
to which the learned Judges of this Court 
referred in coming to the decision that the 
money was a voluntary payment; and, 
again, the distinguishing feature, if any 
was the fact that the money there was de- 
posited under O. XXI, r. 89. 

In Kanhaya Lal v. National Bank of 
India, Ltd. (5), their Lordships of the Judi- 
cial Committee again in a case in which 
money was deposited to obviate an attach- 
ment and, therefore, to prevent the sale 
taking place, held that the money was 
recoverable asinvoluntary payment. Now, 
the case of Doolt Chand v. Ram Kishen 
Singh (1), the case of Kanhaya Lal to 
which I have just referred and the English 
case upon which the earlier decision of 
the Judicial Committee proceeded were 
all cases in which payment was made to 
prevent the sale and the payment was 
made under protest. In each of the cases 
reference.is made particularly to that and 
it is contended by the learned Advocate 

(4) 62 Ind. Oas. 104; A I R 1921 Bom, 169; 45 B 
1094; 23 Bom. L R 465, 

(5) 18 Ind Cas. 949;40 O 598: 401 A 56:17 C 
W N 541; (1918) M W N406; 13M L T406; 11 AL 


J 418; 17 O L J 478; 15 Bom.LR 472; 184P LR 
1913; 25 M L J 104 (P O). 
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appearing on behalf of the appellant, that 
unless money is paid under protest, it 
cannot be said to be an involuntary pay- 
ment. I must say Ihave some difficulty 
in coming to a conclusion on that point, 
more particularly by reason of the words of 
their Lordships of the Privy Council in 
Dooli Chand v. Ram Kishen Singh (1), 
the words which 1 have quoted and 
repeat: 

“it was made to prevent a sale which would 
otherwise inevitably have taken place of the mouzah. 


which the respondents had purchased, and was made 
therefore under compulsion of law.” 


I find it almost impossible to hold that 
the mere addition of “protest” (although as 
I have pointed out their Lordships in each 


- of the cases to which I have referred have 


said that protest was present) would in any 
way affect the question of whether the 
payment was involuntary or not. Their 
Lordships of the Privy Council held that 
the payment was involuntary by reason of 
the fact that ik was under complusion of 
law in the sense that a sale would be 
inevitable unless the money was deposited. 
On the whole, therefore, I come to the 
conclusion that the question of whether 
a protest was actually made or not is 
immaterial. Had I held otherwise it would 
have been necessary, in my judgment in 
this case to come to a conclusion against 
the respondents. The question certainly 
was not debated in the Courts below, but 
on the pleadings as I find them there is 
no suggestion by the plaintiffs that any 
protest was made. It is contended by Mr. 
Mazumdar on behalf of the respondents 
that the mere fact that the payment was 
made to avoid the sale is sufficient. That 
is in substance the argument. In my 
judgment, for the reasons which I have 
stated, it is an argument which must 
succeed. 


There is a further contention on behalf 
of the appellant and that is that under 
s. 6, Bengal Rent Recovery Act, the 
person who may deposit the money is 
either the judgment-debtor or the person 
interested, and that the plaintiffs in this case 
are notthe persons contemplated by this 
section. The section speaks of the pay- 
ment being made by the defaulting holder 
of a tenure or anyone on his behalf. 
There is no question of tenure in this case 
and it is contended incidentally that there 
was no jurisdiction to accept the payment 
under this section. That question in my 
judgment cannot now be gone into. But 
the substantial point that remains is whe- 
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ther s. 6, being different from O. XXI, r. 55, 
in this respect that whereas under the latter 
order and rule any person may deposit the 
money under s. 6 the person interested 
may deposit the money, sucha difference 
should necessitate « different conclusion on 
this question. It seems to me that that 
argument cannot be supported: that is to 
say, the difference is not so fundamental 
as to affect the ultimate result. Whether 
we describe the plaintiffs as an interested 
party or not, it is clear that they were en- 
titled to deposit the sum under O. XXI, 
r. 55, if the Code of Oivil Procedure 
applied. Apart from the 
jurisdiction with which I have already 
dealt, it‘is not disputed that they could 
also deposit under s. 6, Bengal Rent 
Recovery Act, which applied to this case. 
It seems to me therefore necessarily to 
follow that there can be no distinction 
drawn on this ground. I would therefore 
hold that this was an involuntary pay- 
ment, 

' There was a further point however with 
which I must deal and that was what the 
most the plaintiffs had was a six annas 
interest in the tank and therefore that they 
were not entitled tc deposit the whole of 
the amount referable to the 16 annas and 
consequently the payment could not have 
been considered an involuntary payment. 
In my judgment that argument cannot be 
supported. Assuming for the moment that 
-the plaintiffs were the persons entitled to 
“ deposit a portion of the amount the only 
way of saving the property, over which (on 
the decisions of the learned Judges in the 
Courts below) the judgment-debtor had no 
title was to deposit the whole sum. I 
therefore come to the conclusion that it was 
an involuntary payment. For these reasons 
the decision of the learned Judge in the 
Court below was right and the appeal 
must be dismissed with costs. There will 
be leave to appeal. 

DC Appeal dismissed. 
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LAHORE HIGH COURT 
Civil Appeal No. 531 of 1933 
January 3, 1934 
HILTON, J. 
ACHHRU RAM—DeEcREE-HOLDER 
—~ ASSIGNEE 
versus 
FAZAL MOHAMMAD AND oTHERs— 
JUDGMENT-DEBTORS—ASSIGNORS. 
Civil Procedure Code (Act V of 1908), O. 


ACHHRU RAM V. FAZAL MOHAMMAD 


question of. 


KAT, 
r. 16,8, 47—Assignment, requirements: of—Order 
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allowing transferee of decree to ewecute— Appealabi 
lity of, as a decree, 

_ Under O. XXI, r. 16, Oivil Procedure Code, what 
18 required is an assignment in writing and not 
& mere record of an assignment. A mere acknow- 
ledgment of money cannot be held to bean assign- 
ment Ejaz Hussain v. Govind Pershad (1), distin- 


guished, 
O. XXI, r. 16, allowing an 


An order under 
assignee to execute his decree, though not appeal- 
decree under 


able asan order, is appealable asa 
s. 47, Civil Procedure Code, inasmuch as the trans- 
feree is a representative of the decree-holder within 
the meaning of that section and the order allowing 
his right to execute is one which decides, 
a question relating to the execution of the decree 
as between the transferee and the judgment-debt- 
or. Harakh Narain v. Babban (2), Budharazu 
Hanumanth Rao v. Krishnamma 3), distinguished. 
Appeal from the order of the District Judge, 

Hoshiarpur, dated December 21, 1932. 

Mr. H. C. Kumar, for the Appellant. 

Mr. Achhru Ram, for the Respondent. 

Judgment.—Omar Din had a money 
decree against Fazal Muhammad. This 
decree he transferred to Achhru Ram, who 
subsequently sought to execute it. The 
original Court passed an order allowing 
execution but the learned District Judge on 
appeal has dismissed the application for 
execution with costs onthe ground that the 
said transfer was not an assignment in 
writing within O. XXI,r. 16. 


Exhibit P-1,is a document executed by 
Umar Din which the original Oourt held 
to be a sale deed of the decree but the lower 
Appellate Court has held it to be not more 
than a receipt acknowledging the payment 
of money. In second appeal here Mr. 
Kumar has urged that the document in 
question is an assignment but I have no 
doubt at all that this view is erroneous and 
that the learned District Judge is right in 
holding it to be a mere receipt. In at least 
two places the said document recites that 
Umar Din has sold the decree orally to 
Acbhru Ram. If it was sold orally it cannot 
have been transferred by means of this 
document. Nor does anything in the wording 
of the document suggest to me a contrary 
view. It is, however, contended that the words 
of the document which refer to a separate 
oral sale are false and were expressly enter- 
ed in the document to obviate the require- 
ments of the Stamp Act. The answer to 
this contention is that if true it could have 
been proved by the statements of the parties 
to thetransaction but they have made no 
statements to theeffect that there was no 
oral sale. 

It was next contended that the document 
P-l is sufficient as a written record of an 
assignment for the purposes of O.X XI, r. 16. 
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The rule in question, however, requires “an 


assignment in writing’ and not a mere record ' 


of an assignment. Ejaz Hussain v. Govind 
Pershad (1) was cited but this was the case 
of a deed of relinquishment which was held 
to be an assignment. In the present case 
n mere acknowledgment of money cannot 
be held to be an assignment. Mr. Kumar 
also argued that no appeal lay to the District 
Judge against the order of the original 
Court by which the application of Achhru 
Ram forexecution had been allowed, his 
point being that an order passed under 
O. XXI, r. 16, is not appealable. He relied 
upon Harakh Narain v. Babban (2) and 
Budharaju Hanumantha Rao v. Krishnam- 
ma (3). He may hbe right in saying that 
as an order it was not appealable but I hold 
that it was appealable as a decree within 
s. 47, Oivil Procedure Code inasmuch as 
Achhru Ram, the transferee was a represen- 
tative of the decree-hclder within the mean- 
ing of that section and the order allowing 
his right to execute was one which decided 
therefore a question relating to the execution 
of the decree as between Achhru Ram and 
the judgment-debtor. Of the two authori- 
ties relied upon, Harakh Narain v. Babban 
(2) concerned a dispute between the origi- 
nal decree-holder and his transferee while 
Budharaju Hanumantha Rao v. Krishnam- 
ma 70 Ind. Cas, 329 (3) dealt with a 
dispute, between the one decree-holder and 
the transferee of another. In these two 
cases it could not be said that there was 
any question between the parties to the suit 
and their representatives within s. 47, Civil 
Procedure Code. They are, therefore, on a 
different footing. 

Mr. Kumar also contended that a judg- 
ment-debtor cannot objectto the regularity 
of anassignment and he quoted Krishna- 
swami Naidu v. Karuppan Chettiar, 109 Ind. 
Cas. 563 (4) in support, but there is no 
question here of any challenge to the 
regularity or the validity of the transfer. 
The only matter challenged is the applicabi- 
liy of the provisions of O. XXI, r. 16 to 
the transfer which is quite a different 
matter. On all the grounds urged, the 
appeal thus fails and I dismiss it with 
costs. 


N. Appeal dismissed. 


(1) 146 Ind. Oas. 626; A I R 1933 All. 188; (1933) 
ALJ 248; 6 R A 316. i 
(2) 150 Ind. Cas, 262; A I R 1933 All 473, 
P 00 Ind. Oas, 329; A IR 1924 Mad. 518; 32 ML 
11 


(4) 1091ad. Cas. 563; 27 L W 538; AIR 1998 
Mad. 478; 54M L J 663; 51 M 681, ; 
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CALCUTTA HIGH COURT 
Civil Appeal No. 227 of 1934 
August 22, 1934 
MUKERJI, Ac. ©. J. AND Guna, J. 
RAJANI KANTA PATTADAR—~ 
J NDGMENT-DEBTOR—APPELLANT 
VETSUS 

Kazi Saiyed GOLAM MAHIUDDIN 
AND OTHERS — RESPONDENTS 

Limitation Act (IX of 1908),Sch. I, Art, 182—Deeree 
passed by Court A, transmitted for execution to Court 
R— Dismissal of execution on part satisfaction on 
April 30, 1930—Application for execution in Court 
A on April 5, 1933 —A enquiring from B about ege- 
cution—On receipt of certificate, execution registered 
—RHeld, execution not barred, 

A decree was passed on Feburary 17, 1928, by 
the Court ofthe Additional Sub-Judge of Alipur. 
On January 21, 1929 it was transmitted to the Dis- 
trict Court at Ranchi and was executed in the 
Court of the Subordinate Judge of Ranchi. There- 
after the said execution case was dismissed on part 
satisfaction on April 30, 1930, On April 5,1933,an 
application was filed by the decree-holders in the 
Court of the Subordinate Judge of Alipur. On 
April 19, 1933, the Subordinate Judge of Alipur 
wrote to the District Court at Ranchi ‘enquiring 
about the decree, but got areply which was wrong ; 
and thereafter wrote again, and then on June 19, 
1933, received a reply dated June 17,1933, in which 
it was stated that execution case had been dig- 
missed on part satisfaction on April 30,1930. On the 
said June 19, 133}, on receipt of the said reply 
the execution was registered: 

Held, that it was the date of the certificate, April 
30, 1930, and not the date on which the certificate 
arrivedin the Alipur Court which was of any 
relevancy. Onthe date of the application, the 
Court was not ina position to grant the prayers in 
the absence of the certificate of non-satisfaction. 
But there was no justification to treat the applica- 
tion as not made or made to a Court without furis- 
diction. Jatindra Kumar Das v. Mohendra Chandra 
(1), dissented from. Maharajah of Bobili v, 
Narasaraju Peda Simhuia (2), relied on. 


C. A. from the original order of the Sub- 
J nudge, lst Court, 24-Parganas, dated April 
23, 1934. 


Mr. Bejan Behari Das Gupta, for the 
Appellant. 

Messrs Bijan Kumar Mukherjee and 
Gour Hari Mitra, for the Respondents, 

Judgment.—The facts of this cage are 
quite simple. The appeal is by a judgment- 
debtor who alleges that a decree which is 
being sought to be executed against him 
is barred. The decrees was passed on 
February 17, 1926, by the Court of the 
Additional Sub-Judge of Alipur. On Jan- 
uary 21, 1929, it was transmitted to the 
District Court at Ranchi and was executed 
in Execution Case No. 2 of 1929 in the 
Court of the Subordinate Judge of Ranchi. 
Thereafter the said execution case wag 
dismissed on part satisfaction on April 
30,1930. On April 5, 1933, the present 
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application was filed by the decree-holders 
inthe Oourt of the Subordinate Judge of 
Alipur. On April 12, 1933, the Subordinate 
Judge of Alipur wrote to the District Court 
at Ranchi enquiring about the decree, but 
got a reply’ which was wrong; and there- 
after wrote again, and then on June 19, 1933, 
received a reply, dated June 17, 1933, in 
which it was stated that Execution Case 
No. 2 of 1929 had been dismissed on part 
satisfaction on April 30, 1930. On the said 
June 19, 1933, on receipt of the said 
reply, the present execution was registered. 
The judgment-debtor’s contention was that 
the execution was barred. That contention 
having been overruled, he has preferred the 
present appeal, 

The appellant relies on the decision of 
this Court in the case of Jatindra Kumar 
Das v. Mohendra Chandra (1). The 
appellants contention is that the appli- 
cation of April 5, 1933, was not an 
application made toa proper Court, since 
on that date the position was thatthe 
decree and the certificate of non-satis- 
faction had not been sent by the Ranchi 
Court to the Alipore Court where the 
application was made. The decision no 
doubt supports the appellant’s contention. 
But with the utmost respect to Mitter, J., 
whose decision it is, we are unable to agree 
in his appreciation of the true effect of the 
decision of the Judicial Committee in the 
case of Maharajah of Bobilli v. Narasaraja 
Peda Simhula (2) on which he has proceed- 
ed. In our opinion, the point upon which 
their Lordships rested their decision was 
that the decree-holder wished to attach and 
sell certain land which was within the 
jurisdiction, not of the decreeing District 
Court but of the Court of the Munsif to 
which the decree had been transferred on 
his application, and the application relied 
upon to save limitation was an application 
made to the District Court, after such 
transfer, for an order for sale of the said 
- land, -which, as already stated, was not 
within its jurisdiction but within the 
jurisdiction of the Court of the Munsif, and 
therefore for an order which the District 
Court was not competent to make. We 
are in agreement with the view taken of 
the decision in Maharajah of Bobilli v. 
Narasaraju Pede Simhula (2) in Fateh 

(1) 149 Ind. Cas. 17; 60 O 1176; 37 O W N 1167; 
58 O L J 192; A I R1933 Oal, 906; 6 R O 542. 

(2) 36 Ind. Cas, 682; A I R 19156 P O 16; 43 T A 238; 
39M 640;3LM L J 300; 18 Bom L R909; MALJ 


1129: 20 M L T 472; 240 L J 478; 4L W 558: 
(1816) 2 M W N 541; 21 O W N1631 PL W 26 
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Chand v. Jitmul (3)and K. K. Debv. N° 
L. Choudhury (4). Ithas been pointed out 
to usthat a passage in the decision of this 
Court in Sreenath Chakravarti v. Pri- 
yanath Bandopadhya (5), at p. 84*, col. 2, 
suggests the contrary interpretation accep- 
ted by Mitter, J. in Jatindra Kumar Das 
v. Mohendra Chandra (1). The passage, in 
our opinion, was intended to mean that 
after a decree has been transferred by the 
Court which passed it to another Court for 
execution, and after execution proceedings 
have been started in the transferee Court, 
any further application in furtherance of 
the same execution proceedings would not 
lie, in the Court which passed the decree, 
but would lie in the transferee Court. To 
adopt Mitter, J's. view in Jatnidra Kumar 
Das v. Mohendra Chandra (1) would land 
us in this difficulty: that we shall have to 
hold that simultaneous executions are not 
possible, a proposition which would be 
contrary to a number of authoritative 
decisions: vide the cases cited in Galstaun 
v Dinshaw (6). Though we are not in 
agreement with the view taken in the 
case of Jatindra Kumar Das v. Mohendra 
Chandra (1), we do not consider it neces- 
sary in the present cass to make a refer- 
ence to a Full Bench because we find 
that in that case the question which direct- 
ly called for decision is not the same as 
has to be decided in the present case. 
In that case the application was relied 
upon for the purpose of saving limitation 
in respect of a subsequent application for 
execution and, therefore, the question was 
whether that previous application was made 
in accordance with law to the proper 
Court for execution or to take some step- 
in-aid of execution of the decree within 
the meaning of cl. 5o0f Art. 182, Limita- 
tion Act; and it may be that having re- 
gard to the definition of “proper Court” 
contained in Expln.2 to that Article the 
Court in which the application was made 
had at that moment no duty to perform 
in the matter of execution of the decree. 
But we are not expressing any opinion on 
this question and only are noticing a point 
of distinction. The question in the present 


(3) 123 Ind. Oas. 507; A E R 1929 Bom. 418,53 B 
Be 31 Bom. L R 1105; Ind. Rul, (1930) Bom. 


19. 
MG 104 Ind. Cas. 184; A 1 R 1927 Rang. 258;5 R 


(5) 13? Ind, Oas. 149; AI R 1931 Oal. 312; 58 O 
aes 520 L J 589; 34 0 WN 77; Ind. Rul. (1931) Cal 


9) 108 Ind, Oas. 513; AIR 1927 Cal. 581; 310 W 
53, 
*Page of 35 O. W, N.—[ Ed.] 
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case is whether the application of April 5, 
1933, which in form as well as in substance 
was an application made to the Oourt 
which passed the decree with a prayer to 
transmit the decree to the Ranchi Court 
and to order execution in that Court, was 
not a good application, as on the date on 
which it was filed, The execution which 
had been taken in the Ranchi Court had 
terminated on April 30, 1930, with an order 
dismissing theexecution proceedings there 
on part satisfaction. The decree-holder was 
evidently ignorant of the fact that the 
decree and the certificate of non-satisfac- 
tion had not arrived in the Alipur Court. 
It is the date of the certificate, April 30, 
1930, and not the date on which the cer- 
tificate arrived in the Alipur Court, which 
is of any relevancy. At a time when no 
other execution proceedings in respect 
of the decree was pending anywhere, 
but only the certificate of non-satisfaction 
had rot arrived, the present application 
was made with prayers which are compe- 
tent. On the date of the application, it is 
true, the Court was not in a position to 
grant the prayers in the absence of the 
certificate of non-satisfaction. But we do 
not think, there is any justification to 
treat the application as not made or made 
toa Court without jurisdiction. 

We accordingly see no reason to hold 
that the application was barred. The ap- 
peal is dismissed. But we make no order 
as to costs. 


D. Appeal dismissed. 


_ LAHORE HIGH COURT 
First Civil Appeal No. 1061 of 1928 
January 18, 1934 
DALIP SINGH AND ABDUL QADIR, JJ. 
NIAZ MUHAMMAD AND OTRERB— 
DEFENDANTS—ÅPPELLANTS 


versus 
YUSAF KHAN AND OTHERS—PLAINTIFFS 


AND DEFENDANTS— RESPONDENTS. 

Muhammadan Law— Legitimacy— Marriage between 
man and woman subsisting Sons born to woman by 
another person—Son, if legitimate sons of that other 
— Civil Procedure Code (Act V of 1908),0. XLI, r. 
27--Additional  evidence--Custom—Riwaj-i-am in 
support— Opposite party, if should be given oppor- 
tunity of rebutting the presumption. 

Under Muhammadan Law, the subsisting marriage 
between a woman and a man is a legal bar to any 
legitimate connection between her and another person 
and, therefore, the son born from the latter cannot 
be treated as legitimate sons of him. 

Where forthe first time in appeal a party pleads 
a custom in his favour and relies upon document- 
ary evidence or riwaj-i-am, then before he can b 
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allowed to do so, the other party should be given 
opportunity of rebutting the presumption raised 
by it in favour of the party so relying. 


F. C. A. from a decree of the First Olass 
pe Jullundur, dated February 28, 

Messra. Badri Das and Achhru Ram, for 
the Appellants. 

Messrs. Ghulam Moh: ddin and Muham- 
mad Amin, forthe Respon o 8. 

Abdul Qadir, J.—This appeal relates to 
asuit brought by Yusaf Khan, a Pathan 
of Mahatpur, in Nakodar Tahsil of 
Jullundur District, against his real brother 
Rahmat Khan, defendant No. 1, and his 
four sons by Musammat Fatima, a Fakir 
woman, defendants Nos. 2 to 5, and his 
wife, Musammat Bastri, defendant No. 6. 
Another brother of the plaintiff who did 
not care tojoin him in bringing this suit, 
was impleaded as a pro forma defendant 
No.7. Defendants Nos. 6 and 7 were not 
present in spite of having been served and 
proceedings against them were taken ex 
parte. The suit was fora declaration that 
the gift relating to five-sixth part of land 
measuring 1500 kanals belonging to 
defendant No.1, Rahmat Khan, in favour 
of his four sons and Musammat Bastri 
was not valid and would not affect the 


reversionary rights of the plaintiff after 
Rahmat Khan's death. 


The trial Court has decreed the claim of 
the plaintiff against defendants Nos. 1 to6, 
and has awarded costs against defendants 
Nos. 1 to 5, who have preferred an appeal 
to this Court. Rahmat Khan has died in 
the meanwhile and is represented by Niaz 


Muhammad and otheis, his sons by 
Musammat Fatima. The appeal has been 
argued before us by Rat Bahadur 


Badri Das, and we have also heard Mr. 
Ghulam Mohyuddin, on behalf of the 
respondents. The main points in dispute 
between the parties are: (1) Whether the 
Pathans of Mahatpur in Tahsil Nakodar of 
Jullunder District are governed by custom 
or Muhammadan Law? (2) Whether 
defendants Nos. 2 to 5 are the legitimate 
sons of defendant No.1? (3) Whether the 
gift made by Rahmat Khan is valid? 

It appears that Rahmat Khan had a son 
by his wife Musammat Bastri. That son 
died some time before the gift in dispute. 
It has been found that Musammat Fatima 
had been living with Rahmat Khan, 
practically as his wife, for more than 
twenty years past and had given birth to 
four sons, defendant Nos. 2 to 5, Niaz 
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Muhammad, etc., who had been brought up 
by Rahmat Khan. It is alleged, however, by 
the plaintiff that there was no legal 
marriage between Rahmat Khan and 
Musammat Fatima, who was originally 
married to one Buta Shah Fakir, 
P. W. No. 9, and was abducted by. Rabmat 
- Khan and began to live withthe latter. Buta 
Shah being a poor man found himself 
helpless and does not seem to have brought 
any suit or criminal case against Rahmat 
Khan, till after this gift, when he brought 
a compleint under s. 498, Penal Code, 
against Rahmat Khan. The defendants 
contend that this was a false complaint and 
was brought under the instigation of the 
plaintiff, in order to give him an opportunity 
of disputing the legitimacy of defendants 
Nos. 2 to ð. 

Buta Shah, P. W. No. 9, supported by 
other relatives of Musammat Fatima, 
namely, Mast Shah, P. W. No. 6, and 
Muhammad Shah, P. W. No.8, deposes that 
Musammat Fatima daughter of a fakir, 
named Sher Shah, was his wife and was 
abducted by Rahmat Khan. He is positive 
that he was never divorced by her and it 
was not alleged by Rahmat Khan that 
there was a divorce. In fact Rahmat Khan's 
case was that Musammat Fatima was not 
.the wife of Buta Shah at all. He himself 
has not gone into the witness-box nor has 
Musammat Fatima given any evidence to 
rebut or explain the statements of Buta 
Shah and her own relatives, P. Ws. No. 6 
and 8. J agree with the trial Court in 
holding that there was no lawful marriage 
between Musammat Fatima and Rahmat 
Khan, though they had lived together for 
a long time and Rahmat Khan had gotsons 
from her. The subsisting marriage 
between her and Buta Shah was a legal bar 
to any legitimate connection between her 
and Rahmat Khan, and therefore itis clear 
that defendants Nos.2 to 5 cannot be 
treated as legitimate sons of Rahmat Khan. 

Now, if the parties are governed by 
agricultural custom, the gift in favour of 
defendants Nos. 2 to 9 would not be valid, 
whether they were legitimate or illegitimate 
sons of Rahmat Khan, but if they follow 
Muhammadan Law, the gift may be valid, 
even if the defendants Nos.2 to 5 are 
treated as strangers. 

The finding of the Court below on the 
question of custom is in. favour of the 
plaintiff; but it appears to have been based 
on insufficient grounds. The Court started 
with an admission that the parties having 
migrated from Afghanistan, the initial 
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presumption in their case was that they 
were governed by their personal law. It 
relied however on the kafiat dehi of the 
village, which showed that it was founded 
by the ancestors of the parties, that they 
formed majority of the proprietors, that 
agriculture was their main avocation and 
that lambardars had all along been 
furnished by this tribe. Asan additional 
reason it was added that the Pathans of 
the District were classed as agriculturists. 
The contention of the defendants is that 
these facts are not sufficient by themselves 
to rebut the initial presumption that the 
parties followed Muhammadan Law. The 
judicial decisions were cited by the plaintiff 
in the Court below, but it is conceded by 
the learned Counsel for the plaintiff- 
respondent that the first instance, given in 
Ex. P-2 of the printed record, is of no value. 
Herelies however on the second instance, 
Nihala v. Muhammad Khan given in 
Ex. P-!1 of the printed record at pp. 65 
and 66. This wasa suit brought by the 
sons of one Wazir Khan, a Pathan of 
Rasalpur village in Tahsil Nakodar, 
questioning the validity of an alienation by 
their father on the ground that it was not for 
necessity. The sale was by an unregistered 
deed, for Rs. 49-15-0, and it was held by the 
Divisional Judge of Jullundur, that the 
alienees had failed to discharge the onas 
that the sale was for necessity. This is, no 
doubt, a piece of evidence in favour of the 
plaintiff, butIdo not think this solitary 
case relating to property of very small 
value can be of much help to the plaintiff. 
Learned Counsel for the respondent has 
now referred to the .riwaj-i-am of the 
Jullundur District, which supports his con- 
tention. He has also cited several decisions 
of this Court and of the Punjab Chief Court, 
which show that the Pathans of Jullundur 
District have been shown to follow custom 
in some respects such as collateral succes- 
sion of widows or exclusion of daughter's 
sons by collaterals. The reply of Mr. Badri 
Das to this last part of the argument is 
that the fact that certain tribes have adopted 
some customs contrary to their personal law, 
does not necessarily indicate that they are 
governed by custom in all matters and that 
therefore the cases cited ‘are not of much 
help to the plaintiff; and, so far as the 
riwaj-i-am is concerned, Mr. Badri Das, — 
while admitting thatit is in favour of the 
plaintiff, raiseathe technical objection that 
it was not exhibited by the other side in 
the Court below, nor does it appear to have 
been cited there. He contends that the 
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plaintiff should not be allowed to rely on 
this piece of evidence at this stage and, if 
he is allowed to so, the defendants should 
be given an opportunity of rebutting the 
presumption raised by the riwaj-i-am in 
favour of the plaintiff. This plea is 
technically correct, and as the defendants 
insist on the exercise of their right of 
rebuttal; I would remand this case, under 
O. XLI, r. 25, Civil Procedure Code, to 
enable the plaintiff to produce the riwaj-i- 
am to complete the evidence on which he 
proposes to rely to prove that his family is 
governed by custom. The defendants will 
have the right to rebut the presumption 
arising in favour of the plaintiff from the 
riwaj-t-am of the Jullundur District. 

Return to this Court should be made 
within three months of this order. The 
costs will abide the result. 

Dalip Singh, J.—I agree. 

D. Case remanded. 


BOMBAY HIGH COURT 
Civil Revision Application No. 105 of 
1930 
August 3, 1934 
MURPHY AND SEN, Jd. 
MARUTI SAVALARAM KUMTEKAR— 
APPLIOANT 


VETSUS 
NAMDEV CO-OPERATIVE SOCIETY— 


OPPOSITE Party 
Bombay Co-operative Societies Act (VII of 1925), 
s. 70—Service of notice of an application for per- 
mission to sue as pauper-—-Whether amounts to 
notice under s, 70. 


Section 70, Bombay Oo-operative Societies Act, is 
mandatory andthe service ofa notice of an appli- 
cation for permission to sue as a pauper does not 
amount to the notice required by the section 


©. R. App. against an order of the 
aU uae Poona, in Suit No. 1809 of 
1928. 


Messrs. A. G. Desai and V. D. Limaye, 
for the Applicant. 

Mr. D.. S. Varde, 
Party. 

Judgment.—This is an application filed 
against an order of the learned Sub- 
ordinate Judge, Poona, madein the course 
of the trial of Suit No. 1809 of 1928 
dismissing the claim as against defendant 
No. 4 in that suit. Defendant No. 4 was 
originally the Namdev Co-operative Society, 
and the ground for the dismissal of the 
suit against the Society was that the 
notice requisite for suing them under s. 70, 
Bombay Co-operative Societies Act, 1925, 
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had not been served. The provision of the 
section is: 

“No suit shall be instituted against a society or 
any of its officers in respect of any act’ touching 
the business of the society until the expiration of 
two months next after notice in writing has been 
delivered to the Registrar or left at his office, 
stating the cause of action, the name, description 
and place of residence of the plaintiff and the relief 
which he claims; and the plaint shall contain a 


statement that such notice has been so delivered or 
left 


Admittedly, nothing in the shape of a 
formal notice was served in this case. Mr. 
Desai has argued that, in the first place, 
such a notice was not necessary, and in 
the second, that something nearly as good 
was done complying substantially with the 
requirements of the section. The section 
is one of those similar to s. 80, Civil 
Procedure Oode, and it has been held in 
Bhagchand Dagadusa v. Secretary of State 
(1), (p. 357%); p 

‘Section 80 is express, explicit and mandatory and 
it admits of no implications or exceptions. A suit 
in which (inter alia) an injunction is prayed is still 
‘a suit’ within the words of the section, and to read 


any qualification into it is an encroachment on the 
function of legislation.” 
that the 


The argument, to begin with, 
suit was not instituted against the Society 
in respect of any act touching the business 
of the Society seems to usto be unsound, 


for the suit was in respect of a mortgage 


—the Society being the mortgagee—and 
the object of the suit was to get rid of 
the mortgage so far as the plaintiffs were 
concerned. ` The argument that substan- 
tially the section was complied with 
depends on the fact that the plaintiff in 
the first place filed an application to be 
allowed to sue as a pauper under 
O. XXXIII, Civil Procedure Code, and the 
application was admitted and notice was 
ordered gto issue to the defendant ; and it 
appears that the Namdev Co operative 
Society was present at the’ hearing and 
contested the allegation that the plaintiff 
was a pauper. 

Mr. Desai has relied on the service of 
notice of the pauper application as being 
substantially service of a notice under 
s. 70, Bombay Co operative Societies Act, 
1925. But the service of the notice on 
the Namdev Co-operative Society has not 
strictly been proved; neither did the 
application contain a statement that such 
a notice had been delivered or left on the 

(1) 104 Ind. Oas, 257; A I Ri92i PO 176-54 I 
A 338; 51 B725; 53 M LJ81; 25 ALI 841-99 
Bom. L R (227; (192:) M W N 561; 460 LJ7B6: 1 
Luck. Cas.291; 32 OW N 61; 2 LW 809 
(P O). eee a 
“Page of o¢ 1 A—[ Gd.) _ oe 
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Namdev Co-operative Society. But all 
this is really beside the point, for the 
requirement of the section is that the 
notice should be served onthe Registrar, 
or served at his office,and by a definition 
in the Act the Registrar means the 
Registrar of Co-operative Societies for the 
time being. 

Mr. Desai has suggesled that his office 
would include also the office of the Society 
now in question. But this is hardly a 
serious argument. We think that it is 
clear that no notice was served on the 
Registrar as mentioned by s. 70 and this 
being so, no suit could be instituted 
against the Society, 

The learned Subordinate Judge, when 
he foundsthat no notice had been served, 
dismissed:thé suit against defendant No. 4, 
but; though. applied for, refused to draw 
up a final, decree saying that this would 
be done at the end of the suit, which 
seems to us to be irregular. As we have 
dealt withthe question on the merits, and 
the contention fails, it does not appear 
necessary to take any further steps in the 
matter. 

D. Rule discharged. 


MADRAS HIGH COURT 
Second Civil Appeal No. §57 of 1930 
May 2, 1934 
VaRADACHSRIAR, J. 
AYYAPPA NAIOKER—APPELLANT 


VETSUS 
THAYAMMAL, DECEASED AND OTBERS— 
ESPON DENTS 

Civil Procedure Code (Act V of 1908), O. XX, r. 11 
(9), 0. XXI, r. 57—Money-decree—Attachment of 
property — Razinama for payment in gnstalments 
and continuing attachment, whether  créates charge 
-Construction „of compromise deed—-Dismissal of 
execution petition for default of decree-holder after 
all instalments have fallen due—Termination of 
attachment—Applicubility of O. KAI, r, 57. 

Certain properties were attached in execution of a 
money decree. A compromise was subsequently 
entered into and an order was passed, presumably 
under O. XX, r. 11 (ż) of the Civil Procedure Code, 
by which the decree-holder agreed to release certain 
items from attachment and to receive payment 
of the decree amount in instalments The com- 
promise deed further provided that ifthe instalments 
were not duly paid the decree-holder would be 
entitled to recover thefull amount as per the terms 
of the decree by bringing the properties to sale with- 
out fresh attachment, and these properties also were 
specifically mentioned ; 

Held, that upon a constraction of the compromise 
deed in the light of the surrounding circumstances, 
the intention of the parties was not to create any 
specific charge over the properties which were not 
released from attachment but only to provide for 
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a continuance of the attachment made in regard 
to them. 

Where it further appeared that the decree-holder 
had applied for execution after all the instalments 
had fallen due and the petition had been dismissed 
for default of the decree-holder : 

Held, that under O XXI, r, 
Oode, the attachment ceased to exist. Sankaralinga 
Mudaliar v. Official Receiver of Tinnevelly (6), 
followed, Muhammad Husain Khan v. Muhammad 
Nahal-ud-Din Khan (1), Rajah of Ramnad v. 
Sundara Pandiyasami Tevar 12), Janardan Vishnu 
Kulkarni v. Anant Lakshmanshet (3), Aditya Prasad 
v Ram Ratan Lal (4) and C. . Navajeev. Ad- 
aaa Genea of Madras (5), 
e 


S. C. A. against the decree of the District 
Court of Tinnevelly in A. S. No. 77 of 1929 
preferred against the decree of the Court 
of the Subordinate Judge of Tuticorin in 
O. 8. No. 72 of 1927. 

Messrs. T. M. Krishnaswami Ayyar and 
if K. Mahadeva Sastri, for the Appel- 
ant. 

Mr. R. Krishnaswami, for the Respond- 
ents. 

Judgment.—The appellant-plaiatiff 
purchased the suit properties in 1924 in 
execution of the decree in O. S. No. 48 of 
1915 on the file of the Sub-Court of 
Tuticorin. The defendant was the decree- 
holder in O. S. No. 55 of 1922 on the file 
of the Additional Sub-Court of Tinnevelly 
and himself became the purchaser of the 
properties in execution in March 1926. 
That suit (O. S. No. 55 of 1922) had been 
instituted on a mortgage (Ex. L) executed 
sometime in 1917; but prior tothe date of 
Ex. L, the decree-holder in O. 8. No. 48 of 
1915 had entered into an arrangement 
with the mortgagor who was also the 
judgment-debtor in O.8. No. 48 of 1915 
and that arrangement is embodied in Ex. F. 
The principal question for decision in this 
Second Appeal is whether under Ex. F a 
charge had been created for the amount 
due under the decree in O. S. No. 48 of 1915 
so as to postpone the title of the purchaser 
in O. S. No. 55 of 1922 to that of the 
purchaser inexecution of the decree in 
O.8. No, 48 of 1915. 

To understand the true effect of Ex. F it 
is necessary to state a few facts that 
led up toit. The decree in O. S. No. 48 of 
1915 wasfor a considerable sum of money 
out of which some portion had been paid 
and forthe balance, execution proceedings 
were started by #. P. No. 102 of 1916 
(Ex. E). Inthe course of that execution 
several propeities belonging to the 
judgment-debtor were attached and were 
about to be brought to sale. There was 
another decree in the discharge of which 


57, Civil Procedure 


distinguish- 
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Mie decree-holder in O. S. No. 48 of 1915 as 
wellas the judgment-debtor were interest- 
d and the decree-holder desired to 
mable the judgment-debtor to discharge 
hat decree also, It was, therefore, arranged. 
hat some of the properties which had 
meen attached under Ex. E-l in O. 8. No. 
{8 of 1915 should be released from attach- 
ment and the judgment-debtor should 
ilso be given time to pay up the balance 
due in O. S. No. 48 of 1915 by four in- 
3talments. Asis natural in the circum- 
stances, the decree-holder was anxious to 
3afeguard his position by retaining a 
Boold on the properties which were not to 
be released from attachment. The arrange- 
ment,so far as it related to O. S. No. 48 of 
1915, is provided for in cls, 4 and 5 of 
Ex. F To complete the narrative it is 
«nly necessary to add that Ex. F was 
«presented to the Oourt as a razinamah 
entered into by both parties during the 
execution proceedings and the Court grant- 
ed permission to compromise the suit and 
stated that a decree will, be passed in 
terms of this compromise. It is not pos- 
sible tosay from the record whether a 
revised decree in these -terms was in 
fact drawn up or not, but some of the 
execution petitions filed in the case refer 
tosome suchdecree. I presume that this 
order of Court must have been really 
madeunder O. XX, r. 11, sub-cl. (2) of the 
Code of Civil Procedure as otherwise the 
terms of the original decree cannot be 
varied by the substitution of the provi- 
sion for instalments. 

Onthe basis of the razinamah decree, 
applications for execution were made 
from time to time, It is sufficient to men- 
tion Exs. I, II, K, K-l1, and K-2 being the 
last of the applications under which the 
properties were actually brought to sale 
and purchased by the plaintiff. Exhibit I 
was only for one instalment and as that 
amount was paid soon after the execution 
petition was filed it was found unnecessary 
to proceed further with that position. But 
Exs. IL, Kand K-1 were filed in respect 
of the remaining two instalments and on 
both these occasions the proceedings were 
discontinued merely because the decree- 
holder did not want to pursuethe matter 
and not because his claim was satisfied. 
This will havea material bearing upon one 
of the questions raised in the case, namely, 
that covered by Issue No. 2 as to the 
cessation ofthe attachment. Order XX, 
r. 11 (2) of the Code provides that when a 
judgment-debtor is given aa indulgence 
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by way of instalment payments the Court 
may grant that indulgence on such terms 
astoattachment of property or taking of 
security from him or otherwise as it thinks 
fit. Thisonly carries out the probable 
intention ofthe parties when the decree- 
holder is willing to oblige the debtor by 
postponing the payment. It has no doubt 
unfortunately happenedin this case that 
by reason of the facts to be dealt with 
under issue No. 2 the attachment has 
ceased to be in force before the sale 
under K-2 took place. But looking at the 
probable intention of the parties and the 
position as it stood at the date of Ex. F, 
I sees no particular reason to think that 
the parties would have preferred such 
protection as the creation of a security 
would have afforded the advantages“arising 
from a continuance of the. attachment 
which had already been made, The 
language of Ex. F must be constined: with 
reference to the circumstances as they 
stood at thedate of Ex. F and cannot be 
strained to meet the altered situation 
arising from the fact that by some blun- 


der of the decree-holder the attach- 
ment has afterwards proved unavail- 
ing. 


From this point of view, the language 
of Ex. F is very significant. The argument 
that Indian documents are ill-drawn can 
scarcely have much force now, 50 or Gu 
years after it was used by the Privy Coun- 
cil, and certainly not much force in the 
present case, because the document has 
undoubtedly been very carefully drawn 
up apparently withthe help ofthe legal 
advisers three of whom have signed Ex. F. 
Paragraph 5 of Ex. F specifically refers to 
the attachment already made and pro- 
vides that the attachment shall continue 
to remain inforce. It then goeson to say 
that ifthe instalments are net duly paid, 
the decree-holder will beentitled to recover 
the full amount as per the terms of the 
decree by bringing the properties to sale 
without fresh attachment. Having given 
my most careful consideration io the 
arguments of Mr. T. M. Krishnaswami 
Ayyar on behalf of the appellant, I am 
unable to say that this reference to the 
previous attachment, to the continuance 
of that attachment and the sale of the 
property in the future without fresh 
attachment can all be ignored and a 
mere general idea of creating a security 
on the property substituted therefore. 
Mr. T. M. Krishnaswami Ayyar referred to 
other provisions in Ex. F, viz., cls. 6 and 6-a 
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which state that the properties have not 
been alienated by the defendant and that 
if necessary the plaintiff may get this 
razinamah registered at his cost. I am 
free to admit that on either hypothesis I 
am not able tothink of a very satisfactory 
reason forthe insertion of these clauses. 
The provision for registration is optional 
and the option may beeither due to the 
fact thatno charge was created or due 
tothe factthat even if a charge was 
created the arrangement was going to be 
embodied inthe decree and no registra- 
tion was, therefore, necessary. That clause 
accordingly gives one very little help. 

As regards the clause as to non-aliena- 
tion, the transaction is not in the nature of a 
sale in which such a covenant is ordinarily 
found. The properties have undoubtedly 
been under attachment sometime before 
and therefore, what exactly was sought 
to be served by that clause, I am notable 
to say. Buta provision for sale through 
Oourt without a fresh attachment is, for the 
reasons already stated, quite intelligible 
on the footing of the continuance of the 
attachment already made and does not 
require to be justified onthe theory that 
a security was intended to be created. 
This being my view as to the construction 
of Ex. F, it will be sufficient to refer to 
afew of the authorities cited before me; 
for they all recognise that the question in 
each case is whether the particular docu- 


ment read in the light of surrounding 
circumstances, shows an intention to 
create a security for the payment of 


money. It may be conceded that ordinari- 
ly when parties refer in a document to 
particular properties as the source from 
which a debt is to be paid or by the 
sale of which a debt is to be realised, 
there is some indication ofan intention to 
makethe property more directly liable than 
ona mere enforcement of a personal 
liability. For instance, in maintenance 
cases wherein the absence of a specific 
agieement the maintenance will only be 
a kind of indefinite charge upon the 
family property, even a slight indication 
of intention to convert it into a definite 
charge may suffice. That,I think, is the 
explanation for the decisions of the Privy 
Councilin Muhammad Hussain Khan v. 
Muhammad Nahal-ud-din Khan (1) and 
Rajah of Ramnad v. Sundara Pandiyasami 


(1)18.0 L R 330; 9 O 945; 10 IA 45; 4 Sar. 442; 7 
Ind, Jur. 443 Œ O). 
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Tevar (2). This will a fortiori be so 
in a case where the party claims to be 
entitled to succeed to or to share in a 
certain property and that claim is settled 
by aprovision for maintenance payable 
out ofthat property. Again, where a prop- 
erty is already -subject to a mortgage 
and a later document between the same 
parties relating to a fresh advance provides, 
as often happens, that the previous mort- 
gage shall not be redeemed before the later 
debt is also repaid, Courts may easily 
come to the conclusion that the parties 
must have intended that the security under 
the first mortgage should be available for 
the fresh advance as well. Cf. Janardan 
Vishnu Kulkarni v. Anant Lakshmanshet 
(3) and Aditya Prasad v. Ram Ratan Lal 
(4). Cases of equitable assignment or 
direction or promise to pay out of par- 
ticular funds are explicable on the 
same principle. Cf. Navajee v. The 
Administrator-General of Madras (Ə). 
Again, when parties entering into a partition 
arrangement say that if the parties thereto 
do not carry out their respective obliga- 
tions, any loss incurred by one of them 
shall be recovered out of the properties 
of the other, there is no difficultyin imp- 
lying aconnection between the properties 
and the enforcement of the liability and 
no other connection can be reasonably 
thought of except that the properties are 
intended to be security. Where however, 
as in the present case the facts recited 
inthe document itself clearly show why 
the document refers to particular proper- 
ties and it also appears in what 
manner the properties are to be made 
available forthe obligations arising under 
the document, it will not be right to ignore 
these circumstances and imply a kind of 
general intention to create security. 

As stated already, there was a pre-exist- 
ing attachment on a number of properties, 
some of them had to be released and as 
regards the rest the attachment had to 
be continued, hence the necessity for 
specification of the properties; and as 
to their availability, the document itself 
provides that the attachment shall continue 


in force and that the properties are 

12) 49 Ind. Cas. 704: 42 M 581; 17A L J 153; 36 
M LJ 164,230 WN 549; 29 O LJ 55!1;25 MLT 
400; 21 Bom. L R 885; (1919) M W N 511; 10 L W-322; 
46 IA 64 PO) 

(3) 32 B 386; 10 Bom. L R 575. 

(4) 123 Ind. Cas, 191; 29M L J 342: Ind. Ral.. 
(1930) P 0175; A IR1930P © 176; (1920) A L J 646: 
34 O W N 625; 520 LJ 49; 32 L W 14; 7 O W N 700; 
5 Luck 365 (P 0). 

(5) 22 Ind. Oas. 566; 38 M 500, 
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able to be sold without fresh attachment. 
Kt seems to me that the document is 
ielf-contained and there is no reason 
o import any general idea of the creation 
of security. 

_ Amongst the reported cases the decision 
n Sankaralinga Mudaliar v. Oficial 
Receiver of Tinnevelly (6) deals with a 
Jocument which probably comes nearest 
o Hx. F inthe present case. Not only 
-s that decision binding upon me as 
hat ofa Division Bench but I respect- 
ully agree with it sofar as the con- 
«truction of the document in question is 
‘oncerned. But as the discussion on this 
oint in that case isvery brief and as 
he question has been fully argued 
»efore me on behalf of the appellant, I 
mave thought it right to give my reasons 
n fuller detail. Iam, therefore, unable 
o hold that Ex. F provides for anything 
more than the continuance of the attach- 
ment already made as regards the pro- 
erties specified in it. 

Inthis view, it becomes material to 
Mecide whether or not the attachment 
ontinued to subsist on the dateof the 
laintiff’s purchase. With ieference to 
what happened at the time of Ex. II, K and 
s-1 (as already stated), the attachment 
ust be deemed tohave ceased to exist, 
eecause these execution petitions were 
Hismissed by reason of the decree-holder's 
“efault in proceeding with them. Mr. 
' M. Krishnaswami Ayyar contends that 
). XXI, r. 57 of the Code of Civil Proce- 
«ure ought not to be applied to this 
ase, because this is an attachment 
reated by the compromise decree itself. 
am not able to follow this argument. 
‘he original decree was a money-decree 
nd attachment had been made in pur- 
uance of it; all that the compromise 
rovides is that though the decree-holder 
vas not prepared to proceed with the 
xecution application Ex. E, the attachment 
hall nevertheless be allowed to remain 
u force. The order of the Court on this 
azinamah petition must, as already 
xated, be taken to have been passed upon 
). XX,r. 11 sub-cl. (2) of the Code of Civil 
-rocedure, Though the order speaks 
fitas a decree it is clear from the 
yrovisions of sub-cl. (2) of r. 15 of O. XX, 
hat itis merely an order by which the 
‘ourt directs that the payment of the 
kecree amount shall be postponed or 
hallbe made by instalments and oneof 


(6)92 Ind. Oas, 501; 49 ML J 616; (1925)M W N 
32; AIR 1926 Mad. 72. 
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the terms on which that order was made 
was that the attachment already made 
shall continue to remain in force. The 
attachment thus continued is not the 
less an attachment in execution of a 
decree. The result of the order no doubt 
is that as long as the instalments are 
running, the attachment will continue 
because r. 57 of O. XXI must be read 
consistently with r.11 sub-cl. (2) of O. XX, 
and it will be unreasonable to say that 
because no proceedings were taken upon 
Ex. E itself, the attachment ceases 10 
exist. But if after the instalments had 
wholly fallen due and execution proceed- 
ings were initiated in conformity with 
the terms of the razinamah the dercree- 
holder by his default allowed the new exe- 
cution petition to be dismissed. I see 
no reason to hold that the case will not 
be governed by the terms of r. 57. 

In this view it is unnecessary to deal 
with certain other questions discussed in 
the judgments ofthe Courts below. The 
second appeal fails and is dismissed with 
costs. 

Mr. T. M. Krishnaswami Ayyar finally 
mentioned that the decree in O. S. No. 55 
of 1932 and the mortgage on which it was 
based are the subject-matter of another 
suit, O. S. No. 47 of 1929 on the file of the 
Sub-Oourt of Tuticorin and Appeal No. 109 
of 1931 pending here. It would appear 
that one of the persons interested in the 
mortgaged property who was a minor at 
the time of Ex. L is questioning the bind- 
ing character of the mortgage and the 
decree thereon as against his share. It is 
unnecessary for me to say more than to 
state that my <lecisiun inthe present second 
appeal cannot decide and is not intended 
to decide how the rights of parties will 
be affected by anything that may transpire 
as a result of that litigation. All that 
IĮ can decide is that so long as and tothe 
extent to which the purchase in execution 
of the decree in O. S, No. 95 of 1922 
stands, the rights of the parties to the 
present litigation are as declared by the 
decree of the lower Court. How they will 
be affected by anything that may happen 
in O. S. No. 47 of 1929 or Appeal No. 109 
of 1931 is a matter that J am not concerned 
with at this stage. But at Mr. Krishna- 
swami Ayyar’s request I refer to this aspect 
of this matter only to make it clear that 
that question remains open. 

A. Appeal dismissed. 
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_ ALLAHABAD HIGH COURT 

Criminal Revision Application No. 987 

of 1933 
January 23, 1935 
. BAJPAI, J. 
RAMDEO—AcouszEp 
VETSUS 
EMPEROR—Opposite PARTY 

Penal Code (Act XLV of 1860), s. 353—Public 
Gambling Act (III of 1867), s. 18—Police constable 
informed by some constables that gambling was going 
on—Right to apprehend gamblers without warrant 
—Accused preventing him from proceeding in that 
direction by use of criminal force—Offence under 
8. 35, if committed —Sentence—Adequacy of sentence 
Lower Courts taking everything into consideration 
e es in revision, if proper—Criminal 
trial, 

Where a Police constable W was informed by 
certain constables that gambling was going on in 
a public place and he was asked to accompany them 
and assist in arresting the gamblers, and when the 
party was some paces from the place where the 
gambling was going on, theaccused rushed forward 
and grappled with W shouting all the time: to his 
companions to run away: 

Held, that when W was informed of the gambling, 
he had every reason to believe that the information 
was correct and being a Police Officer he was under 
the law entitled to apprehend the gamblers without 
warrant and was prevented by the accused from 
proceeding in that direction by use of criminal force 
andthe accused having thus deterred W from 
discharging his duty which was to arrest the 
gamblers, an offence under s. 353, Penal Code, was 
committed. Mukhtar Ahmad v. Emperor (1) and 
Madho Sonar v. Emperor (2), distinguished. 

The adequacy of sentence is always a matter of 
some trouble to the Revisional Court which is not 
in a position to judge of the local conditions or of 
the peculiar circumstances attending a particular 
case. Where the lower Courts were satisfied that the 
sentence was not severe and they took into 
consideration the fect that the Police authorities 
were on several previous occasions balked in their 
attempt to apprehend the accused's gang, it could 
not be said that the sentence was so severe that the 
High Court should interfere in revision on the ques- 
tion of sentence, 

Cr. R. App. from an order of the District 
Magistrate, Mirzapur, dated April 16, 1934. 

Messrs. L. N. Gupta and 8S. P. Kumar, for 

the Applicant. 


The Assistant Government Advocate, for 
the Crown. 


Judgment. —The applicant Ramdeo was 
convicted by a Tahsildar Magistrate of an 
offence under s. 353, Indian Penal Code and 
sentenced toafineof Rs. 200. His appeal 
was dismissed by the District Magistrate 
and in revision the learned Sessions 
Judge refused to submit the case to the 
High Court with a recommendation for 
the setting aside of the conviction and 
the sentence. He has, therefore, come up 
to this Oourt in revision and his main con- 
tention is that Wakalat Husain, the con- 
stable against whom criminal force is said 
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to have been used was not a public 
servant discharging his duty at that par- 
ticular time. l 

The facts are that the Police authori- 
ties at Mirzapur were informed that gambl- 
ing was going on near the house of 
Ramdeo underneath an Jmli tree which 
was a public thoroughfare and three con- 
stables, Bindeshri Rai, Amir Bahadur Singh 
and Ram Narain Singh, were sent to 
effect the arrest of the gamblers. On 
November 5, 1933, the said three constables 
were going towards the house of Ramdeo 
when they met Wakalat Husain, the com- 
plainant inthe present case, and asked 
him to accompany them and assist in 
arresting the gamblers. When the party 
was about 50 or 60 paces from the place 
where the gambling was going on Ramdeo 
rushed forward and grappled with 
Wakalat Husain shouting all the time to 
his companions to run away. Courts be- 
low have believed this portion of the pro- 
secution story and have convicted Ramdeo 
as stated above. 

The contention is that while it is true 
that Wakalat Husain was a constable 
and as such a public servant yet when 
he accompanied the constables to arrest the 
gamblers he was not in the execution of his 
duty and that he was not dischgaring any 
duty as a public servant. He was just 
like any other private citizen whom the 
raiding party may have taken in confidence 
and from whom the raiding party might 
have sought assistance. Reliance is placed 
on the case of Mukhtar Ahmad v. Emperor 
(1) where Piggot, J., held that an Excise 
Inspector who had no warrant authorising 
a search and was assaulted by a person 
whose wall was attempted to be scaled in 
order to effect an entry inthe house was: 
not a public servant acting in the dis- 
charge of his duty and the accused who 
had assaulted the Inspector was not guilty 
under s. 330, Indian Penal Code. My atten- 
tion was also drawn to the case of Madho 
Sonar v. Emperor (2) where the same 
learned Judge held that where the Sub- 
Inspector of a Police Station sent an intima- 
tion to the Sub-Inspector of another Police 
Station that he intended to search a house 
within the jurisdiction of the latter officer 
and secured the presence of a constable to 
help him in carrying on the search but the 
constable had no authority from his Sub- 
Inspector either verbal or in writing, the 


I A Ind. Oas. 335; 13 A L J439; 37 A 353; 16 Or 
495. 
(2) 30 Ind. Cas, 141; 13 A L J 691; 16 Or L J 589. 
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provisions of ss. 165 and 166, Criminal 
Procedure Code were not complied with, 
and a person resisting the search was not 
guilty of an offence under s. 353, Indian 
Penal Code. In both of these cases the 
officer in question was a public servant 
but inasmuch as he was not armed with 
a warrant of authority to do the thing 
which he intended to do it was rightly 
held that the accused did not prevent or 
deter a public servant from discharging 
his duty. As amatter of fact the officer 
concerned was exceeding his duty. In the 
present case Wakalat Husain was informed 
by certain constables that gambling was 
going on in a public place, Wakalat 
Husain had every reason to believe that 
the information’ was correct, Wakalat 
Husain was, therefore, proceeding in the 
direction which had been pointed out to 
him. Unders. 13 of the Public Gambling Act 
a Police Officer may apprehend without 
warrant any person gaming on a public 
street, place or thoroughfare etc. ete. 
Wakalat Husain was a Police Officer, he 
had received information that gambling 
was going on in a public thoroughfare 
and he would under the law be entitled 
to apprehend the gamblers without warrant. 
He was prevented by Ramdeo from pro- 
ceeding in that direction by use of crimi- 
nal force and Ramdeo thus deterred 
Wakalat Husain from discharging his duty 
which was to arrest the gamblers. 

I am, therefore, of the opinion that 
there is no force in the argument advanced 
by learned Counsel for the applicant. It 
is then said that the sentence of Rs. 200 
as fine is very severe. The adequacy of 
sentence is always a matter of some trouble 
to the Revisional Court which is not in a 
position to judge of the local conditions 
or of the peculiar circumstances attending 
a particular case. In the present case the 
Courts below were satisfied that the sen- 
tence was not severe and they took into 
consideration the fact that the Police 
authorities were on several previous occa- 
sions balked in their attempt to ap- 
prehend Ramdeo’s gang. It is not possible 
for me to say that the sentence is so 
severe that I should interfere in my revi- 


sional jurisdiction, I dismiss this ap- 
plication. 
N. Application dismissed. 
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_ . MADRAS HIGH COURT 
Criminal Revision Case No. 965 of 1933 
(Criminal Revision Petition No. 882 of 

1933) 
September 5, 1934 
Cornisa, J. 
In re P. R. SUBBIER AND OTAERS— 

PETITIONERS 
Madras City Police Act (III of 1888), ss. 42, 45, 46 
—Criminal Procedure Code (Aet V of 1898), ss. 96, 103 
—Common gaming house—Search warrant—Warrant 
signed by Deputy Commissioner of Police—Mis- 
description of premises -Omission to state that 
oficer had reason to believe that place was used as 
common gaming house—Validity of warrant —Absent 
owner of premises—Liability—Forfeiture of moneys 


. and artieles seized— Essential conditions. 


Section 42 of the Madras Oity Police Act autho- 
rizes a Deputy Commissioner of Police to exercise 
the powers given to the Oommissioner by the Act 
and the powers thus conferred on the Deputy Gom- 
missioner are conferred by the Act itself and not 
by an order of the Commissioner, though the Deputy 
Commissioner is subject to the control of the 
Commissioner. It is not, therefore, necessary for 
the validity of a warrant issued bya Deputy Com- 
missioner to prove that the Oommissionerhad de- 
puted such power to the Deputy Commissioner. 
Forsyth v. Wilson (D, reliedon [p. 742, col. 2.] 

A warrant issued under s, 42 of the Madras City 
Police Act by the Deputy Commissioner of Police is 
not invalid merely because it does not state that the 
officer issuing the warrant had reason to believe 
that a place or building was used as acommon 
gaming house. It is sufficient if the warrant states 
that the officer had issued the warrant on informaj 
tion laid before him. [p. 742, col. 2; p. 743, col. 1] 

Thougha Justice of the Peace cannot proceed 
without any information unless the statute so 
requires, the information need not be in writing nor 
upon oath. Walvekarv. Emperor (3), distinguish- 
ed. [p. 743, col. 1.] 

A faulty description of the premises to be searched 
by number or locality is not fatal to the validity of 
the warrant if the description is nevertheless 
sufficient to identify the premises named in the 
warrant. Emperor v. Krishna Rutna Dali (4) 
Emperor v. Abasbhai Abdulhussein (5) and Emperor 
y. Jhunni (ù), referred to. [ibid] 

Where the accused’s clerks were found in his 
office with betting slips and money, and people were 
engaged in betting on the pial of the office : 

Held, that there was sufficient evidence on which 
the Magistrate could find that the accused was keep- 
iag the place or permitting it to be kept as a common 
gaming house even though the accused was notin the 
premises when they were raided. [p. 743, col. 2 | 

The Madras Oity Police Act does not contemplate 
aforfeiture of all moneys seized following seizure 
asa matter of course. But before ordering forfeiture, 
the Magistrate must be satisfied that the money or 
other articles seized were used or intended to be 
used for gaming. Private property of an individual 
found ina common gaming house should not be 
forfeited unless there are clear grounds for thinking 
that it was used orintended to be used for gaming 
purposes Lachmt Narain v. Emperor (7), follow- 
ed. [p. 744, col L] 


Or. R. P. under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
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the Court of the Second Presidency Magis- 
trate, George Town, Madras, in Calendar 
Case No. 19681 of 1932. 

Messrs. Brooke Elliot, S. V. Shenoy and 
K. V. Raghavan Nair, for the Petitioners. 
Mr. K. V. Ramaseshan, for the Crown. 

Order.—-The petitioners were convicted 
of offences under the Madras Oitv. Police 
Act, ss. 45 and 46; Accused No.1 of keeping 
or permitting to be kept and accused Nos. 2, 
3, 4 and 5 of using, acommon gaming 
house, aud accused Nos. 6 and 7 of being 
found gaming or present for the purpose of 
gaming in a common gaming house. 

The premises in question were occupied 
by accused No. 1 who conducted a printing 
business there, known as the All India 
Printing Works, and in the course of his 
business printed racebooks and other racing 
intelligence. Accused Nos, 4 and 5 were 
clerks employed by him. 

The evidence is that on the day when 
_ the premises were raided by the Police a 
number of persons were found on and 
around the pial of the building; that 
accused Nos. 2 and 3 were on the pial 
taking betting slips from accused Nos. 6 
and 7; and that betting slips were found on 
these accused persons. These betting slips 
were pieces of paper with the names of 
race horses written thereon and against 
these names were written sums of money, 
obviously indicating that these sums had 
been betited upon the particular horses. 
Immediately within the building, in a room 
used as an office of accused No. 1, were 
discovered accused Nos. 4 and 5 seated at 
two tables on which were found some more 
betting slips and some lists of acceptances 
for the Mysore races which were in progress 
onthat day. In the unlocked drawer of the 
table at which accused No. 4 was seated 
was found a sum of Rs. 17, The drawer 
of the table at which accused No. 5 was 
- sitting was locked. As the key was not 
forthcoming the drawer was forced open 
and a sum of Rs. 416-10 was found therein, 
These moneys, as well as the betting slips, 
lists of acceptances, aud some other papers 
were seized by the Police. Mahazars were 
drawn up and attested by two witnesses 
who had beentakentothe premises for that 
purpose by the Police. The point was raised 
whether the provisions of s. 103, Criminal 
Procedure Code governed a search and 
seizure of property made in pursuance of a 
warrant issued under s. 42 of the Madras 
City Police Act. It is not necessary for 
the purpose of this case to decide it, because 
I am satisfied that assuming s. 103 applied, 
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the requirements of that section were sub 
stantially fulfilled. 

The principal arguments of the learne 
Counsel for the petitioners have been 
directed against the validity of the warrant 

The warrant which was issued on Jun 
11, 1932, is dated June 11, 1933. That 
however, is a mere slip of the pen. | 
states: 

‘‘ Whereas information has this day been laid befor 
the undersigned Deputy Commissioner of Police ar 
Justice of the Peace for the Town of Madras, that 
common gaming house is kept on the premises occupie 
by Subbayyer, Proprietor, All India Printing Work 
at No, 239 Ayya Pillai Street, George Town, Madra 
etc,” 

The warrant is signed by Mr. Wilks, 
Deputy Commissioner of Police. 

The authority of the Deputy Commissiom 
er to issue the warrant has been contestec 
It was contended that the power to issue : 
warrant is vested by s. 42 of the Polic 
Act in the Commissioner of Police, an: 
that there must be proof, which is wantin, 
here, that the power has been depuled b 
the Commissioner to the Deputy Commi 
sioner. The question depends on the cor 
struction of s.6 ofthe Act. This provide 
that the Government may from time t 
time appoint one or more Deputies c 
Assistants to the Commissioner, who sha 
be competent to perform any of the dutie 
or exercise any of the powers assigned 4 
that officer as Commissioner under h 
orders. J think that the section authorize 
a Deputy Commissioner to exercise th 
powers given to the Commissioner by th 
Act, but that the Deputy must exercie 
those powers subject to the orders of th 
Commissioner. The powers are conferre 
on the Deputy by the Act and nct by a 
order of the Commissioner, though tb 
Deputy is subject to the control of the Com 
missioner, This was the construction pt 
on substantially the same provision of tb 
Calcutta Police Act in Forsyth v. Wilso 
(1). I accordingly hold that it was con 
petent to the Deputy Commissioner to isst 
the warrant in the present instance. 

It was next contended that the warrant : 
bad because it does not on the face of 
show a legal foundation for its issue. See 
tion 42 of the Police Act says :— 

“ Ifthe OGommissioner has reason to believe th» 
any enclosed place or building is used as a comme 
gaming house he may issue bis warrant.” 

The warrant in the present instance dot 
not state that the Deputy Commissioner ha 
“reason to believe,” but that “informatic 
has been laid” before him that the pr 
mises were used as a Common gamir 

(1) 20 0 670. 
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‘house. Apparently the warrant follows the 
form prescribed by Sch. V of ‘the Code of 
Criminal Procedure for a search warrant 
issued by a Court under s. 96 of the Code. 
Section 96 has nothing to do with the power 
exercisable by a Deputy Commissioner 
under s. 42 of the Police Act. But a 
Deputy Commissioner is ex-officio a Justice 
of the Peace, by virtue of 5.8 of the Act, 
for the prevention of offences and for the 
performance of the duties assigned to the 
Commissioner by the Act. And it is estab- 
lished that no Justice of the Peace can 
proceed without an information; but, unless 
the statute so requires, the information need 
not be in writing nor upon oath: See 
Reg. v. Millard (2). Section 42 of the Madras 
Police Act does not require a sworn in- 
formation as a condition to the issue of a 
warrant. It is sufficient, therefore, in my 
opinion, that the warrant should state, as 
in the present instance, that the Deputy 
Commissioner has issued the warrant on 
information laid before him. It is not 
necessary for him to state that he had 
reason to believe the information. The 
decision in Walvekar v. Emperor (3) on 
which Mr. Brooke Elliott relied rests on 
the special factsofthecase. The warrant 
there was held to be defective because it 
appeared on the face ofit that the Com- 
missioner had not complied with formali- 
ties required by s. 46 of the Caleutta Police 
Act forthe issue of a warrant. There is 
no apparent defect on the face of the war- 
rant before me. 

Lastly, it has been objected to the vali- 
dity of the warrant that it was misdirected. 
The warrant authorizes the entry of the 
premises occupied by the lst accued “at 
No. 239, Ayya Pillai Street, George Town, 
Madras”. It is contended that this is 
thoroughly erroneous description of the 
premises wherein the Ist accused car- 
ries on the All India Printing Works the 
business being carried on at No. 19-3 Ven- 
katachalla Mudali Street, Park Town, 
Madras. A warrant will, of course, only 
authorize the entry of the premises named 
in the warrant. Some cases have been 
cited. The principle to be deduced from 
them is that a faulty description of the 
premises by number or locality is not 
fatal ifthe description is nevertheless 
sufficient to identify the premises named in 
the warrant: see Emperor v. Krishna Rutna 

(2) 6 Cox.0 C 15%; 22 LJ M O 108; 17 Jur. 400; 1 
W R314. 

(3) 96 Ind. Cas. 264; 580 718; 300 WN 713; AIR 


1926 Cal. 966; 27 Or. L J 920. 
(4)6 Bom, L R 62; 10r.L J 5. 
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Dalvi (4),Emperorv. Abasbhai Abdulhussain 
(5)and Emperor v. Jhunni (6). The 
question is whether the description in the 
warrant sufficiently identifies the building 
to beentered. It is proved by the evi- 
dence that thedoor of the particular pre- 
mises bears two numbers, of which 19-3 
is the Municipal number and 239 the 
Census number. It is alsoproved that 
though the street in which the premises 
are situate has been named Venkata- 
challa Mudali Street by the Municipality, 
it is popularly known as Ayya Pillai 
Street. In fact, the alternative name 
is recognized by the Post Office, and are 
rangements have been made inthe Postal 
sorting department for the delivery of 
letters addressed to Avya Pillai Street in 
Venkatachalla Mudali Street. In these cir- 
cumstances I think that the premises are 
sufficiently described in the warrant. 
George Town and Park Town are adjoining 
Districts, and nothing turns on the war- 
rant placing the premises in the one 
rather than in the other. In my judg- 
ment there is no substance in the objec- 
tion tothe warrant onthe ground of mis- 
description. 

The warrant and the seizure being 
good, the presumption arises, under s. 43 
of the Police Act, from the discovery 
of the instruinentsof gaming, viz., the bet- 


‘ting slips, on the premises and on the 


persons of accused Nos. 2, 3, 6 and 7, that 
the place was being used asa common 
gaming place and thatthe persone found 
therein were present for the purpose of 
gaming. “Gaming”, it should be observed, 
is made by Madras Act XIII of 1929 
to include betting on a horse-race, and 
“instruments of gaming” to include any 
documents used as a record or evidence of 
gaming. The learned Counsel has argued 
that there was no evidence to support the 
conviction of accused No. 1 who was not 
in the premises whenthey were raided. 
But I think that the facts that his clerks 
were found in his office with betting 
slips and money, and that people were 
engaged in betting on the pial of the 
building, afforded evidence on which the 
Magistrate could find that the Ist accused 
was keeping the place or permitting it tc 
be kept as a common gaming house. 

I have already referred tothe fact that 
when the office room was raided a sum 
of Rs. 187-4-l was found in the open 

(5) 93 Ind. Oas. 967; 50 B 344: 28 Bom. L R 272; 


A Ï R1926 Bom. 195; 27 Or. L J 503. 
(6) 2 Or. L J 243; A W N 1905, 105. 
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drawer of the table at which 4th accused 
was seated, and that Rs. 416-!-0 were 


found on forcing open the locked drawer ~ 


of the other table. All this money has 
been declared forfeited by the Magistrate 
under s, 47 of the Act. A warrant 
authorizes the seizure of all monies 
“reasonably suspected to have been used 
or intended to be used forthe purpose of 
gaming” which are found on the premises. 
J think thatthe Police were quite justi- 
fied in seizing the money. But the Act 
does not contemplate forfeiture following 
seizure asa matter of course. Section 47 
says that on conviction the Magtstrate 
may order all instruments of gaming to 
be destroyed,and all or any of the other 
articles seized (whish would include 
money), to beforfeited. But before ordering 
forfeiture the Magistrate must be satisfied 
that the money or other articles seized 
were used or intended to be used for 
gaming. In Lachmi Narain v. Emperor 
(7) Mr. Justice Bucknill expressed the 
opinion that private property ofan indi- 
vidual found in a common gaming house 
should not be forfeited unless there were 
clear grounds for thinking that it was 
used or intended to be used for gaming 
purposes. I agree with that view. The 
learned Magistrate was evidently impress- 
ed by the fact that on the tables were 
found publications of racing intelligence 
and betting slips. But it does not seem 
tohave been brought tohis notice that 
the bets covered by the betting slips 
found onthetwo tables only amounted 
Re. 100, a sum far below the amount of 
money foundinthe two drawers. This 
circumstance, taken with the fact that 
the sum of Rs. 416 was kept in a sepa- 
rate locked drawer in the office where 
the lst accused carried on the legitimate 
business of printer, raises a fair inference 
that this particular money was not money 
used for betting.. I think thatthe sum of 
Rs. 416-1-0 ought not to have been forfeit- 
ed, and I direct thatit be refunded to the 
lst accused. Otherwise, this petition fails 
and is dismissed. 


A. Petition dismissed. 
(7) 77 Ind. Oas.177; A I R 1924 Pat, 49: (1923) 


Hi 220; 4 P L T 622; 1 Pat. LR 289Cr; 25 Or. L J 
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ALLAHABAD HIGH COURT 
Execution Second Appeal No. 769 of 1933 
January 16, 1935 
SULAIMAN, O. J. AND Benner, J. 
NAWAB SINGH—J upamEntT-DEBTOR— 
APPELLANT 
versus 
MITHU LAL AND OTHERS— DECREE- 


HOLDERS— OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), 0 XXXIX, 
rr.1,2, 0. XXI, r, 32— Decree for injunction—Mode 
of execution—Judgment-debtor by his own act making 
it impossible to obey decree—Liability of, to pay 
compensation—Injunction against all defendants 
jointly—Death of one of them—Reduction of amount 
of compensation— Legality of. 

Order XXI, r. 32, Oivil Procedure Code, specifically 
provides for the execution ofa decree for injunc- 
tion, It is wrong to say that the only remedy of 
the decres-holder is to bring a separate suit for 
damages. 

Where the injunction is for the doing of an act, and 
the judgment-debtor has failed to do the act, the 
attachment can continue for three months and if 
inthe meantime the judgment-debtor carries out the 
directions contained in the decree and in that way 
obeys the decree, his property cannot be sold. 
But where the injunction is for restraining him 
from doing an act and the judgment-debtor has 
already done the act in disobedience of the injunc- 
tion he has made it impossible for himself to obey 
the decree. Although the property cannot be sold 
until three months have expired after the attach- 
ment, yet after the expiry of this period it will 
still be impossible for the judgment-debtor to show 
that he has obeyed the decree inasmuch as he has 
really irrevocably disokeyed it. Where the judg- 
ment-debtor has, by his own act, made it impossible 
for himself to obey the decree he cannot escape 
from the liability to pay compensation which will 
be enforced after the attachment has subsisted for 
three months. If, however, it be impossible to 
award the decree-holder any compensation, then the 
only remedy: which must be adopted would be to 
detain him in civil prison, l 

Where the injunction was against all the defend. 
ants jointly and they were all jointly and severally 
responsible for its disobedience as well as for the 
profit which they had made out of the plaintiffs 
lands by holding a fair on such lands, the 
mere fact that one of them was dead will not 
justify a reduction of the amount which the plaint 
iffs are entitled to get. 

Ex. 8, A. from the decision of the Sub- 
AN Judge of Etawah, dated April 27, 
1933. 


Mr. Shiva Prasad Sinha, for the Appel: 
ant. 

Messrs. N. P. Asthana and B. N. Sahai 
for the Respondents. 

Judgment.—This is a judgment-debt 
ors appeal arising out of an executior 
proceeding. A decree was passed agains’ 
him prohibiting him permanently by 
injunction from holding a fair on certain 
lands. The fair yields a considerable income 
The defendant accordingly deliberatel+ 
chose to disobey the injunction issued b: 
the Court and held a fair and made a profi 
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out of it. The decree-holder accordingly exe- 
cuted the decree against him. “The Courts 
below have allowed Rs, 300 cOmpensation 
to the decree-holders and some cash has 
been attached. 

In appeal itis contended that the decree 
for injunction was not executable. We 
are unable to accept this contention. There 
is a specific provision in O. XXI, r. 32, 
Civil Procedure Code, which provides for 
the execution of a decree for injunction. 
It is futile toargue, therefore, that the 
only remedy of a decree-holder is to bring 
a separate suit for damages. 

Under sub-r. 1 a decree for injunction 
can be exccuted by the detention of the 
judgment-debtor in civil prison or by the 
attachment of his property or by both. 
This provision obviously applies to both 
kinds of decrees whether they be for an 
injunction ordering the defendant to do 
something or for restraining him or pro- 
hibiting him from doing something. Sub- 
r. 3 then provides that where any at- 
tachment has remained in force for one 
year, if the judgment-debtor has not obeyed 
the decree and the decree-holder has ap- 
plied to have the attached property sold, 
such property may be sold, and the decree- 
holder may be given compensation out of 
sale-proceeds, 

The learned Advocate for the judgment- 
debtor contends before us that the first 
offence of disobedience of an injunction 
does not involve any serious penalty and 
althongh the attachment may continue, 
his property cannot be sold so long as he 
does not disobey the order a second time. 
He cannot dispute that if there is no other 
remedy the decree-holder would at least 
have the judgment-debtor detained in civil 
prison on account of his first disobe- 
dience. 

It seems tous that where the injunction 
is for the doing of an act, and the judg- 
ment-debtor has failed to dothe act, the 
attachment can continue for three months 
and if in the meantime the judgment- 
debtor carries out the directions contained 
in the decree and in that way obeys the 
decree his property cannot besold. But 
where the injunction is for restraining 
him from doing an act and the judgment- 
debtor has already done the act in dis- 
obedience ofthe injunction he has made 
it impossible for himself to obey the decree. 
No doubt, the property cannot be sold 
until three months have expired after the 
attachment, but after the expiry of this 
period it will still be impossible for the 
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judgment-debtor to show that he has 
Obeyed the decree inasmuch as he has 
really irrevocably disobeyed it. If this 
were not the interpretation then the result 
would be that where there is an injunction 
restraining a defendant from demolishing 
a house, and he deliberately disobers the 
injunction and demolishes the house no 
compensation can be awarded to the decree- 
holder in execution because the judgment- 
debtor will be able to say that he has 
not demolished the house a second time 
after the attachment. In our opinion where 
the judgment-debtor has, by his own act, 
made it impossible for himself to obey 
the decree he cannot escape from the 
liability to pay compensation which will be 
enforced after the attachment has subsisted 
for three months. If, however, it be im- 
possible to award the decree-holder any 
compensation, then the only remedy which 
must be adopted would beto detain him 
in civil prison. 

The next point urged is that the amount 
of compensation awarded to the decree- 
holders is too high and that there should 
have been a proportionate reduction on 
account of the death of one of the defend- 
ants who disobeyed the decree. 
The injunction was against ull the defend- 
anis jointly and they were all jointly and 
severally responsible for its disobedience 
as well as for the profit which they have 
made out of the plaintiffs’ lands by holding 
the fair on such Jands The mere fact 
that one of them was dead will not justify 
a reduction of the amount which tke 
plaintiffs are entitled to get. We are, 
therefore, unable toaccept this contention. 
The result is that the appeal fails and 
is dismissed with costs. 

After this order was dictated our atten- 
tion was drawn to the case of Hem Chandra 
Naskar v. Narendra Nath Bose (1) where it 
was held that O. XXXIX, rr. 1,2 and 3 ap- 
ply to both clauses of injunctions, namely, 
mandatory as well as prohibitory. 


N. Appeal dismissed. 
(1) 151 Ind. Oas. 723; 38 OW N 101; ATR 1934 
Oal. 402; 61 O. 148; 7 R O 165. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 421 of 1932 
August 27, 1934 
NIAMAT-ULLAH AND COLLISTER, JJ. 
Mirza HUSAIN YAR BEG— 
APPLIOANT— APPELLANT 


versus 
RADHA KISHAN AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXIII, 
r. 3—Rule 3, if mandatory—‘Lawful’ in r, 3, mean- 
ing of—Party to compromise alleging fraud— 
Whether can avoid compromise—Mere repudiation 
by one party, not acquiesced in bythe other—Whe- 
ther amounts to avoidance—Inquiry into disputed 
facts collateral to terms ef compromise—Whether 
provided for by O. XXIII, r. 3. 

Order XXIII, r.3, Oivil Procedure Code, is 
mandatory inits terms and provides that if itis 
proved to the satisfaction of the Court that a suit 
(or appeal) has been adjusted by a lawful compro- 
mise, the Gourt has no option but to order such 
compromise to be recorded andto pass a decree in 
accordance therewith. The compromise if given effect 
to adjusts the appeal as between the parties to the 
compromise. Where it isnot disputed that the 
parties consented to its terms, a decree must be 
passed unless it is shown that O. XXII, r. 3 
does not apply for any reason. 

The word ‘lawful’ in O XXIII, r. 3, does 
not merely mean binding or enforceable, The 
word refers to agreements which in their 
very terms or nature are not ‘unlawful’, and 
may, therefore, include agreements which are 
voidable at the option of one of the parties 
thereto because they have been brought about by 
undue influence, coercion or fraud. Where, there- 


fore, a party to a compromise executed in proceed- . 


ings started by an application under O. XXIII, r. 3, 
cannot be allowed to avoid it by alleging fraud. 
A mere repudiation by one of the parties, not 
acquiesced in by the other is not avoidance of a 
contract. A judicial determination of facts on which 
the right to avoid rests is a necessary preliminary 
to the contract being set aside. Order XXIII, r. 3, 
does not provide for an inquiry into disputed facts 
collateral to the terms of the compromise. 


Mr. Mushtaq Ahmad, for the Appellant. 

Messrs. A. M. Khwaja, S. N. Seth, G. 5, 
Pathak and Krishna Murari Lal, for the 
Opposite Parties. 


Judgment. —This is an application 
by the appellant (defendant No, 2 in the 
original suit) praying that a decree be 
passed in terms ofa registered compromise 
arrived at between the appellant and the 
plaintiffs-respondents on February 1, 1933. 
The original document was in possession of 
the plaintiffs-respondents. The appellant 
filed a certified copy thereof with his appli- 
cation in this Court. He also prayed that 
the plaintiffs-respondents be called upon to 
produce the original deed of compromise. 
An order was passed by this Court sending 
down the certified copy of -the compromise 
tothe lower Court for “verification and 
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report.” The lower Appellate Court issued 
a notice to the  plaintiffs-respondents 
directing them to file the original deed of 
compromise and to verify the same. The 
plaintiffs-respondents appeared before the 
lower Court and filed the original with an 
application in which they admitted having 
executed the registered compromise relied 
on by the appellant but alleged that the 
appellant’s conduct in inducing the plaintiffs- 
respondents to enter into the compromise 
was fraudulent. According to them, the 
appellant had given an assurance that no 
other defendant would file any cross-objec- 
tion, but in contravention of that assurance, 
a cross-objection had been filed by another 
defendant, namely, Musammat Sabra 
Begam, just a day before the compromise 
was registered, a fact of which the plain- 
tiffs-respondents were not awareand which 
the appellant concealed from them. The 
compromise does not contain any such 
stipulation. 

The lower Court did not enter into the 
truth or otherwise of the respondents’ 
allegation and made areport to the effect 
that the compromise had not been “verified,” 
We do not think that the plaintiffs-res- 
pondents can be considered to have refused 
to “verify” the compromise except in the 
sense that they declined to give effect to it. 
They admitits execution and registration. 
They do not plead that any of the stipula- 
tion contained in the document was not 
known to them or that they were not free 
agents in entering intoit. Apart from the 
allegation of fraud, to which reference has 
already been made, the compromise is a 
perfectly valid and binding document. 
The question is whether the plaintiffs-res- 
pondents’ averment of fraud should be 
enquired into before the compromise is 
given effect tounder O. XXIII, r. 3, Civil 
Procedure Code. Rule 3 is mandatory in its 
terms and provides that if it is proved to 
the satisfaction of the Court that a suit (or 
appeal) has been adjusted by a lawful 
compromise, the Court has no option but to 
order such compromise to be recorded and 
to pass a decree in accordance thereof, 
The compromise if given effect to adjusts 
the appeal as between the parties to the 
compromise. Itis not disputed that they 
consented to its terms. Thereforea decree 
must be passed unless it is shown that 
O. XXIIT, r. 3 does not apply for any 
reason. 

The learned Advocate for the plaintiffs- 
respondents contends that O. XXII, r. 3 
does not apply inasmuch as the compromise 
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in question in the present case is not 
“lawful” as the same had been obtained by 
fraud. He offersto show by evidence, if an 
opportunity is given to him that the fraud 
alleged by his clients in their application 
already referred to was in fact perpetrated 
by the defendant-appellant. Assuming, in 
favour of the plaintiffs-respondents, that the 
appellant had given an assurance to them 
that no other defendant would file any 
cross-objection and that he was privy to a 
cross-objection being filed by another res- 
pondent. We do not think that the 
compromise can, for that reason, be consi- 
dered to be otherwise than lawful within 
the meaning of O XXIII, r. 3, Civil Pro- 
cedure Code. The point is covered by 
Qadri Jahan Begam v. Fazal Ahmad (1) in 
aoe a Division Bench of this Court held 
that: 


“Tbe word ‘lawful’ 
merely mean binding or enforceable. A contract 
which is brought about either by undue influence, mis- 
representation or fraud is, under ss 19 and 19-A, Con- 
tract Act, merely voidable and not absolutely illegal 
or unlawful These are cases where it tie ose “as 
involves or implies injury to any person or property, 
or where the Court regards it as immoral or opposed 
to public policy. We think that the word ‘lawful’ in 
O., XXIII, r.3, refers to agreements which in their 
very terms or nature are not ‘unlawful’, and may, there- 
fore, include agreements which are voidable at the op- 
tion of one of the parties thereto because they have 
been brought by undue influence, coercion or fraud.” 


We are in entire agreement with the 
views expressed in the passages quoted 
above. A contract which has been induced 
by fraudulent conduct is between the 
parties, not void but only voidable at the 
option of the party defrauded. Such ccntract 
is valid until it is set aside atthe instance 
of the party at whose option it is voidable. 
A contract vitiated by fraud can be set 
aside by a decree obtained in a regular suit 
-instituted for that purpose. A mere repudia- 
‘tion by one of the parties, not acquiesced 
in by the other is not avoidance of such con- 
tract. A judicial determination of facts 
on which the right to avoid rests is a 
necessary preliminary to the contract being 
set aside. Order XXII, r. 3 does not 
provide foran inquiry into disputed facts 
collateral to the terms of the compromise. 
It is highly inexpedient that questions of 
the character raised in the present case 
should.be enquired intoin a miscellaneous 
proceeding started by an application under 
O. XXIII, r. 3, Civil Procedure Oode. If 
such enquiry is allowed, all the various 
stages of a regular suit will have tobe gone 
through in disposing of that application. 

(1) 110 Ind. Cas. 573; A I R 1928 All, 494; 50 A 
48; 26 A L J 69) 


KOMAN NAIR V. KUNHAMBU MOOLAOHERI NAIR 


in O. XXIII, r. 3 does not. 


747 


For these reasons, we do not think that a 
proceeding of the nature above referred to 
is within the purview of O. XXIII, r. 3 and 
that a party alleging fraud cannot Dbe 
allowed to avoid the compromise admittedly 
executed by it in proceedings started by an 
application under O. XXIII, r. 3, Civil 
Procedure Code. The Court is bound to 
give effect to it forthwith if it islawful hav- 
ing regard to its own terms. 

The learned Advocate for the plaintiffs- 
respondents invoked our jurisdiction under 
s.151, Civil Procedure Code. We do not 
think this is a fit casein which we should 
actin the exercise of our inherent power 
and enquire into the truth or otherwise of 
the plaintiffs’ allegations, assuming we 
have such power under that section. It is 
open to the plaintiffs-respondents to insti- 
tutea regular suit for setting aside the 
compromise. If such a suit is successful, 
the compromise shall be set aside and the 
decree passed thereon shall be vacated 
with the result that the appeal which has 
been compromised shal] have to be re- 
opened. 

Having regard to the circumstances 
which exist at present, the compromise 
which was admittedly executed by the 
plaintiff-respondents cannot be considered 
to be otherwise than lawful. Accordingly 
we order the compromise to be recorded and 
pass a decree in accordance therewith. 

N. Order accordingly 
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MADRAS HIGH COURT 
Civil Revision Petitions Nos. 1157 
and 1953 of 1932 
Feburary 6, 1934 
OURGENVEN, J. 
A. M. KOMAN NAIR—Peritionne 
Versus 
KUNHAMBU MOOLACHERI NAIR 
AND ANOTHER— RESPONDENTS 

Limitation Act (IX of 1903), s. 22—Transposition 
of defendant as plaintiff when a suit by him would 
have been time-barred—Legality—Amendment of 
plaint—Suit for rent—Amendment into one for 
damages, for use and occupation. 

The plaintiff instituted a suit, ostensibly for 
rent, against the first defendant claiming to bean 
assignee ofthe lessor who was impleaded as the 
2nd defendant. The District Munsif held that the 
suit should have been a suit for damages for use 
and occupation and as the plaintiff obtained no 
right to sue by the assignment, dismissed the suit. 
The Subordinate Judge remanded the suit for an 
enquiry as to whether the suit was one for rent or 
for damages for use and occupation. The High 
Court set aside the remand order upholding the 
finding of the District Munsif and returned the case 
to the Subordinate Judge for disposal of the other 
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issue. The plaintiff thereupon applied for trans- 
position of the 2nd defendant as a plaintiff and for 
amending the plaint. The Oourt allowed amend- 
ment and transposed the ?nd defendant to the 
position of a plaintiff, even though theclaim for 
damages was barred on the date of the amend- 
ment : 

Held, that the order of transposition was not 
irregular or in excess of jurisdiction, thougha suit 
by the 2nd defendant would have been barred on 
the date of transposition and the order of the lower 
Court was not, therefore, liable to be set aside in 
revision. Veerabhadra Ihevany, Sri Vaithinatha- 
swami Koil Devasthanam (1), distinguished, Chen- 
giah v. Raja of Kalahasti (2), Soona Mayna Kena 
Roona Mayappa Chetty v. Soona Avena Suppara- 
manian Chetty (3), Suragman Prasad v. Sadanand 
Misra (4), Devjt Goa v. Tricumji Jiwandas (5) and 
Mool Chand v. Bhoop Singh (6), referred to. 


C. R., Petitions under s.115 of Act V of 
1908 and s. 107 of the Government of India 
Act praying the High Court to revise the 
orders of the Court of the Subordinate 
Judge of South Kanara, dated July 28, 1932, 
and August 18, 1932 and made in R. I. A. 
Nos. 540 and 614 of 1932 in Appeal Suit 
No. 245 of 1930 respectively. 

Messrs. O. T. G. Nambiar and A. Achu- 
than Nambiar, for the Petitioner. 

Messrs. B. Sitarama Rao and P. Govinda 
Menon, for the Respondents, 

Judgment.—These two revision peti- 
tions are pieferred against two orders of 
the Subordinate Judge of South Kanara 
in O. 5. No. 929 of 1928, District Munsif’s 
Court, Kasaragode, transposing the 2nd 
defendant as the 2nd plaintiff and permitt- 
ing an amendment tothe plaint. The suit 
was originally filed before the District 
Munsif of Kasaragode against the lst 
defendant, the plaintiff claiming to be 
an assignee of the representative of the 
lessor’s interest who was impleaded as the 
2nd defendant. Ostensibly it was a suit 
for rent, The District Munsif found that 
it should properly have been a suit for 
damages for use and occupation, as 
the term of the lease had expired, and on 
that footing the plaintiff as assignee ob- 
tained no right to sue by the assignment. 
He accordingly dismissed the suit. In 
appeal the Subordinate Judge felt a doubt 
whether the plaintiff's suit was in facta 
suit for rent or for damages and not being 
able upon the record to decide this him- 
self he proposed to remand it, framing an 
issue which inquired whether the plaintifi’s 
claim was one for damages for use and 
occupation or whether it was a claim for 
rent. Against this remand order a civil 
revision petition was filed in this Court 
and the learned Judge, Madhavan Nair, J., 
who heard it, set aside the remand order, 
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upheld the finding of the District Munsif 
and returned the case to the lower Appel- 
late Court for the disposal of the other 
issues arising in it. When it went back 
to the Subordinate Judge the two peti- 
{ions out of which these revision appli- - 
cations arise were filed, namely, for the 
transposition of the assignor of the lease 
as the 2nd plaintiff and the amendment 
of the plaint in certain particulars. The 
question accordingly is whether these two 
orders require revision and as they are 
largely complementary in character they 
may be considered together. 

So far as the amendment is concerned 
the main point taken is that it effected 
a change in the character of the suit, 
namely, from a suit for rent to a suit 
for damages for use and occupation. It 
is perfectly true that a perusal of the 
plaint lends much cclour to this objection, 
because in para. 8 it is stated that the 
lst defendant has not paid certain arrears 
of rent and that the 2nd defendant had 
transferred to the plaintiff the right to 
recover them. But it so happens that the 
question of the real nature of the suit has 
already been investigated and decided-at 
a prior stage of this litigation. I have 
said that the Subordinate Judge appeared 
to be in some doubt upon the point. When 
the case came before Madhavan Nair, J., 
he devoted a greater part of his judgment 
to discussing the matter and his conclu- 
sion is summarised as follows: 

“Having regard to the pleadings in the case, there 
can be no doubt that the plaintifi’s claim was one for 
damages for use and occupation and it was dealt with . 
from that standpoint in the first Court.” 

The only meaning I can attach to that 
is that the plaint, properly construed, 
supports the view that the claim .;was%.of 
that character. Such a claim, of .:course, s 
differs from a claim for rent in-respéct-at 
least of the question of occupêtion,# b 1s 
necessary to prove that the personictiade 
liable for damages was in occupation of the 
property whereas a claim for rent under a 
lease does not necessarily involve any such 
issue. It is pointed out, however, that in 
point of fact the question of possession has 
been gone into at the trial in respect of 
Issue No. 9, namely, whether the Ist 
defendant as he alleged surrendered the 
property and validly surrendered it. If he 
did not surrender it the only alternative 
was that he remained in possession after 
the expiry of the lease and during the 
period for which the damages were claim- 
ed. The learned District Munsif held upon 
this issue that the surrender was not bona 
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fide and was therefore invalid. I do not 
think accordingly that any issue which 
was necessary for the decision whether 
damages were payable has been omitted in 
this case. In this respect the case differs from 
that which was dealt with by Jackson, d., 
in Veerabhadra Thevan v. Sri Varthinatha- 
swami Koil Devasthanam (1), the question of 
possession not having arisen for decision 
in the suit which was originally for rent 
and which had been allowed to be convert- 
ed into one for damages for use and 
occupation. 

The other substantial point is whether the 
transposition of the 2nd defendant should 
have been allowed in view of its effect 
upon the question of limitation, The lease 
expired in 1925 and the claim for damages 
must have been made in the case of the 
two successive years involved in 1928 and 
in 1929 respectively, whereas the applica- 
tion for transposition was not made until 
1932, by which time, of course, a suit by 
the transposed plaintiff would have been 
long out of time because it has been decid- 
ed in Chengiah v. Raja of Kalahasti (2) 
and other cases that Art. 115 applies to 
such a case, The matter, however, is not 
on the same footing as would be the addi- 
tion of a plaintiff not already upon the 
- record. Section 22 (1) of the Limitation Act 
provides that in such a case the suit 
shall, as regards such an added plaintiff, 
be deemed to have been instituted when 
he was so made a party. But sub-s. (2) 
of that section expressly excludes the opera- 
tion of sub-s, (1) to the case where a plaint- 
iff is made a defendant or a defendant is 
made a plaintiff. It cannot be contended 
accordingly that the learned Subordinate 
Judge had no jurisdiction to make the 
transposition after the expiry of the limi- 
tation period within which the suit by the 
transposed- defendant could have been 
brought.: -The only question accordingly 
which..would arise in revision is whether 
having the jurisdiction, he made an 
irregular use of it. As tothis it is pointed 
out by Mr. B. Sifarama Rao that theclaim 
is identically the same whether preferred 
by the one plaintiff or by the other and 
that it is only a question whether the 
assignee is to obtain the remedy or the 
assignor. Such a case does not, I think, 
come within the general statement of 
principle by the Privy Council in Soona 


(1) 99 Ind, Oas. 977; 52 M LJ 399; A IR 1927 
Mad, 182 


(2) 6 Ind, Cas. 766; TML T-419;20 M LJ 
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Mayna Kena Roona Meyappa Chetty v. 
Soona Avena Supparamanian Chetty (3) that 
“Tf A is the right person to sue, it would be clearly 
wrong to allow him, for the sake of avoiding tho 
limitation ordinance, to take advantage of a suit 
improperly instituted by B.” 
Here there is no question of avoiding 
the ordinance of limitation because that 
ordinance itself enables the Court to take 
such action irrespective of limitation. In 
two Patna cases, Surajman Prasad v. 
Sadanand Misra (4) and Devji Goa v. ` 
Tricumji Jivandas (5), instances of this 
description have been considered with 
special reference to the effect of s. z2. The 
former of these two cases involves the 
substitution as plaintiff of the holder of a 
promissory note for the beneficiary who 
originally brought the suit. Discussing 
the effect of limitation the learned Judges 
say 


he legislature has, by enacting sub-cl. (2) of 
s, 22 of the Limitation Act, recognised that if a 
person isa party toa suit, his change of position will 
not affect limitation; and it was to meet cases like 
these that it has been provided that if a party already 
on the record is transfered from the category of the 
defendant to that of the plaintiff or vice versa, provi- 
sions of cl, (1) will not apply”. 


It has been suggested that this only 
refers to pro forma defendants but the 
case just cited was not of that character 
and I do not think that this restriction 
can be read into the provisions of s. 22. 
Another gase which is authority for the 
same position is Mool Chand v. Bhoop Singh 
(6). That was another case where the 


“ question arose as to the person in whom 


the right rested to the relief claimed in the 
plaint and it was held that not the original 
plaintiff but one of the defendants possessed 
the valid claim and accordingly transposi- 
tion was permitted. There, too, it was 
argued that the suit would have been 
barred by limitation if reckoned from the 
date of the transposition. The learned 
Judges say that the argument is clearly 
in the teeth of sub-s. (2) of s. 22 of the 
Limitation Act. It does not appear ae- 
cordingly that the orders are characterised 
by any irregularity in the exercise of 
jurisdiction. On the contrary they will 
enable the person so entitled to recover 
from the defendant what appears to bea 
perfectly valid claim tothe damages. For 

(3) 35 Ind, Cas 323; 20 O W N 833; (1916) 1 M 
W N 455; 18 Bom. L R 642;8 L J PO 179; 431 
A 113; (1916)1 A O 603: 114 L T 1002 (P O). 

(4) 140 Ind. Cas. 572; 11 Pat 616 at p. 619; AIR 
1932 Pat, 646; Ind. Rul. (1933, Pat. 

(5) 149 Ind. Cas, 760; Al R 1933 Pat. 239; 14 PL 
T 252; 6 R Pat. 647. 


(6) 105 Ind. Oas. 473; 3 Luck, 241; A I R 1927 Oudh 
484; 1 Luck. Cas, 546. 
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the petitioner it is said that opportunity 
should be given to file further written 
statement. The Court below may, if it 
thinks fit, give an opportunity for this. 
The petitions are dismissed with costs, one 
set. 

A. Petitions dismissed. 





ALLAHABAD HIGH COURT 
Criminal Reference No. 50 of 1934 
and 
Criminal Reference No. 343 of 1934 
October 23, 1934 
SULAIMAN, O. J. AND RaoHHPaL 
SINGH, J. 
KASHI PRASAD VERMA — ApPPLIOANT 
VETSUS 
MUNICIPAL. BOARD, BENARES— 
OPPOSITE PARTY 

U. P. Municipalities Act (II of 1916), ss. 155, 
164—Offence under s. 155—Essential ingredients of 
—Burden of proof thai goods are liable to duty is 
on Municipality—Complaint under s, 155— Liability 
to pay octroi duty, if can be questioned by accused 
person— Plea, if barred—Municipal Account Code, 
r. 132 (14)—Parts of car, tf parts of machinery— 
Tubes and tyres of motor car—Whether exempt 
from payment of octroi. 

In a case under s. 155, U. P., Municipalities Act, 
the complainant must satisfy the Criminal Court 
that the accused has introduced or attempted to 
introduce or abetted the introduction of any goods 
or animals “liable to the payment of octroi”, 
Unless this condition is fulfilled and the Oriminal 
Court is satisfied that the goods imported are really 
liable to the payment of octroi, no offence under 
s. 155 can be said to be committed. It is an 
essential ingredient of the offence that the impor- 
tation should be of goods which are liable to the 
payment of octroi, No offence is committed if 
goods, which under the Act are exempted from 
Hiability, are imported. The mere fact that the 
accused had not sought the earlier remedy of 
appealing to the District Magistrate, would not 
compel the Criminal Court to convict himin the 
face of an express exemption under the Act. The 
burden ison the Municipal Board to satisfy the 
Criminal Couris that the goods in fact were liable 
to duty. 

An accused person, who questions his 
to pay octroiduty onthe ground that the goods 
were not infact liable to the payment of octroi 
before a Criminal Court hearing a complaint under 
s, 155, is not questioning his liability in any manner 
or before any authority other than that provided 
in the Act. Such a pleais not barred. 

Parts of the car which are set in motion by 
. power must be parts of the machinery, and Bo 
would be other indispensable, essential and com- 
ponent parts of the machinery. Tubes and tyres 
which are specially designed for motor cars only, 
and arenot meant for anything else which is nota 
machinery, are under cl. (14) exempt from the 
payment of octroi. 

Cr. Ref. from an order of the Additional 
Sessions Judge, Benares, dated December 


11, 1933. 


liability 
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Mr. Kanhaiya Lal Misra, for the Applic- 
ant. 

Mr. A. M. Khwaja, for the Opposite Party. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—This is a reference by 
the Additional Sessions Judge of Benares 
recommending that the conviction of the 
„cused under s. 155, Municipalities Act, be 
set aside and is connected with a criminal 
revision filed by the accused. The accused 
is an importer of tubes and tyres. He 
imported a large quantity of such goods 
without paying any octroi duty. There 
was considerable correspondence between 
the officers of the Municipal Board and the 
accused, but the accused failed to pay the 
octroi duty which was demanded by the 
Board. He was then prosecuted under s, 
nee Ae the Act and has been convicted and 
ned, 

A preliminary objection is taken on 
behalf of the Roard that it is not open to 
this Court and for the matter of that 
was not open to the Magistrate even to 
inquire into the question whether the 
goods were really liable to the pay- 
ment of octroi. The argument is that once the 
Municipal authorities have chosen to assess 
octroi on certain goods, the only remedy 
open to the importer is to proceed under 
s. 164 of the Act, and appeal to the 
District Magistrate whose order is final. 
If he omits to do that, then the Criminal 
Courts have no option but to convict the 
accused under s. 155, even if they are 
of opinion that the goods were not liable 
to the payment of octroi and were express- 
ly exempted under the Act and that 
therefore, the accused is not guilty. On 
the face of it such a contention is difficult 
to accept. 

Section 155 provides that a person in- 
tending or attempting to introduce within 
octroi limits or abetting such introduction 
of any goods or animals liable to the 
payment of octroi for which the octroi has 
neither been paid nor tendered, shall be 
punishable with fine. The complainant 
must, therefore, satisfy the Criminal Court 
that the accused has introduced or attempt- 
ed to introduce or abetted the introduc- 
tion of any goods or animals “liable to the 
payment of octroi.” Unless this condition 
is fulfilled and the Criminal Court is 
satisfied that the goods imported are really 
liable to the payment of octroi, no offence 
under s. 155 can be said to be committed. 
It is an essential ingredient of the offence 
that the importation should be of goods 
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which are liable to the payment of octroi. 
No offence is committed if goods, which 
under the Act are exempted from liability, 
are imported. The mers fact that the 
accused had not sought the earlier remedy 
of appealing to the District Magistrate, 
would not compel the Criminal Court 
to convict him in the face ofan express 
exemption under the Act. Any other 
interpretation of the section would stultify 
Criminal Courts which would be constrain- 
ed to convict persons of an offence, al- 
though they know that they are not guilty. 
The burden, in our opinion, is on the Muni- 
cipal Board to satisfy the Criminal Courts 
that the goods in fact were liable to duty. 

The learned Advocate for the Municipal 
Board contends before us that the provi- 
sions in s. {62 of the Act created an 
absolute bar against the jurisdiction of 
Civil and Criminal Courts in matters of 
Municipal taxation. So far as Civil Courts 
are concerned, his contention is well found- 
ed. But the jurisdiction of the Criminal 
Courts is only partially barred, because 
sub-s. (1) provides that the liability ofa 
person to be assessed or taxed cannot be 
questioned 
“in any other manner or by any other authority than 
is provided in this Act.” 

Now a Criminal Court is one of the au- 
thorities referred to in this very Act for 
hearing complaints under s. 155 of the Act. 
An accused person, who questions his 
liability to pay octroi duty on the ground 
that the goods were not in fact liable to the 
payment of octroi before a Criminal Court 
hearing a complaint under s. 155, is not 
questioning his liability in any manner or 
before any authority other than that pro- 
vided in this Act. Section 164 would more 
appropriately apply to cases where the 
«goods are detained by the Municipal au- 
thorities or where octroi duty has been paid 
which the importer thinks is in excess of 
what he was bound to pay. On such mat- 
ters the order of the appellate authority is 
final and the importer has no right to 
«laim a refund in any Oivil or Criminal 
mOourt. But we are unable to hold that on 
what account a Criminal Court is compelled 
mo convict an accused even though satisfied 
khat the goods on which he has not paid 
octroi were not liable to the payment of 
<octroi. We accordingly overrule the pre- 
liminary objection. 

The learned Advocate for the Board has 
«drawn our attention to r. 231, Municipal 
-Account Code, and the schedule attached 
shereto under which a breach of any of the 
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rules, including r. 145, 7. e., failure to pay 
the octroi assessed by the octroi superinten- 
ent, is punishable with fine. The 
accused has not been prosecuted and 
convicted under s. 281, Municipal 
Account Code. We are, thererore, not call- 
ed upon to express any opinion as to 
whether in a case of this kind where the 
goods were not stopped at the barrier at 
all there has been an assessment by the 
octroi superintendent within the meaning 
of the rulesin Chap. X of the Code. 

The next question is whether the tubes 
and tyres, which had been imported by 
the accused were liable to the payment of 
octroi. Chapter X, Municipal Account 
Oode, contains a list of a large 
number of classes of articles on which 
duties are expressly made leviable 
and articles which are expressly made 
exempt from the payment of such octroi. 
Rule 132, class (16) specifically refers to 
carriages and vehicles of all sorts, including 
motor cars, bicycles and tricycles. Thus a 
motor car as a whole is expressly exempt 
from liability but parts of a motor car are 
not mentioned in class(16). The accused, 
therefore, cannot claim exemption for parts 
of a car under this class (16). The learned 
Advocate for the accused relies strongly on 
the exemption in class (14), under which 
“machinery, namely, prime-movers and component 
parts thereof, including - motor tractors...and other 
machine in which the prime-mover is not separable 
from the operative parts,” 
are exempt from the payment of actroi. 
Under the same Olass are also exempt 
“machinery (and component parts thereof) mean- 
ing machine or sets of machines to be worked by 
electric, steam, water, fire or other power not being 
manual or animal labour or which before being 
brought into use require to be fixed with reference 
to other moving parts; provided that the term does 
not include tools etc. . and provided also that only 
such articles shall be admitted as component parts 
of machinery as are indispensable for the working 
of the machinery and are, owing to their shape 
or to other special quality, not adapted for any 
other purpose." 

This category is very unhappily worded. 
In the same Class we have two different 
sentences which both apply to machinery. If 
there were nothing else in this rule one 
might have been inclined to think that 
the definition that machinery means mach- 
ines or sets of machines worked by power 
was wide and comprehensive enough to 
include motor cars also. But there are 
some circumstances which cannot be 
ignored: 

(1) Motor cars are specially mentioned 
in class (16) which does not mention parts 
thereof. (2) It is especially provided in 


752 


class (14) that motor tractors are exempt, 
but that class does not mention motor cars. 

On the other hand, it must be conceded 
that these Classes are not mutually ex- 
clusive, and there canbe overlapping, for 
instance some goods, which fall under other 
Classes, may also fall under class (12) when 
the octroi payable is less than one pice, or 
under earlier Classes when they are properly 
belonging to Government or the Municipal 
Board. 

The language employed is undoubtedly 
very ambiguous. But it has been the 
subject of an interpretation by a learned 
Single Judge of this Court in the case of 
Surjan Lal v. Emperor (1). Dalal, J., in 
that case held that a cylinder head was 
clearly part of a machine and was exempt. 
In the course of his judgmentthe learned 
Judge expressed the view that parts of 
motor cars are not exempted from duty, 
with the curious result that parts of the 
body of a motor car would be liable to 
duty but parts of the machine of a motor 
car would be exempt. That case, however, 
is not a binding authority for this state- 
` ment of the law. 

But we agree with the learned Judge 
that a distinction should be drawn between 
the machinery of a motor car and the 
body of such car. A motor car as a whole 
is an article which falls underclass (16), 
but the machine or machinery of the motor 
car is no article which falls under class (14). 
It would therefore follow that a whole motor 
car would be exempt from duty, but the 
parts of the body of a motor car which 
are not a machinery would not be exempt 
from duty. a 

Bearing in mind, a clear distinction 
which in common parlance is drawn be- 
tween a machinery or a car and the body 
of a car, we must hold that that part of 
a motor car which is a set of machines 
worked by power is machinery whereas 
the body of the car, which is not so 
worked but which is used for purposes of 
affording accommodation or presenting a 
good appearance, is not machinery, 

The difficalty, of course, will always 
arise in drawing the line of demarcation. 
But it may be stated broadly that the 
body of a car, which is well understood 
in common language as something dis- 
tinct from engine, the chassis and the 
machinery, is not machinery. 

But we are unable to hold that the 
machinery of a motor car constitutes no- 


(1) 115 Ind. Cas. 452; A I R 1929 All. 278; 30 Or. 
LJ 468: (1929) AL J 395. 
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thing but the dynamo or the engine and 
that the other part of the machinery 
including the electric wire and the wheels. 
and the axles and the chains are no parts 
of the machinery. 

It seems to us that parts of the car 
which are set in motion by power must 
be parts of the machinery, and so would 
be other indispensable, essential and com- 
ponent parts of the machinery. 

In this view, we would be prepared to 
go to the length of holding that wheels, 
axles and chains, which by connection are 
driven by power are parts of the machinery 
of cars. This, however, does not conclude 
the matter. The question in this case is 
whether tubes and tyes are component 
parts of the machinery. Now, in order 
that they be component parte of the ma- 
chiney, it is necessary that owing to their 
shape or other special quality they should 
not be adapted for any other purpose. The 
learned Advocate for the accused strongly 
contends before us that tubes and tyres 
have been made by the manufacturers 
for use in motor cars and have been 
especially designed for such purposes. 
Had they been intended for use in slow 
going bicycles, they would have had a 
different texture, material and possibly 
shape. 

If the wheels, which also are driven 
by power, are to be taken to be parts of 
the machinery, then it is obvious that a 
tube and a tyre, though detachable are 
necessary adjuncts of a wheel as the 
spokes and the rim are. The wheel of 
a motor car cannot serve its purpose with- 
out a tube and a tyre. The mere fact 
that these can be taken off and put on 
again does not make them any-the-less 
indispensable and essential parts of the 
wheel. Being constantly subject to friction 
with the road, they are much more liable 
to wear and tear than the main wheel, 
and have to be replaced frequently. But 
on this ground they cannot cease to be 
component parts of the wheel. It is im- 
possible to regard them as a part of the 
body of the car or any other dispensable 

art. 

j We are accordingly of opinion that tubes 
and tyres which are specially designed for 
motor cars only, and are nob meant for 
anything else which is not a machinery, 
are under class (14) exempt from the pay- 
ment of octroi. We accordingly accept 
the reference madsé by the Additional 
Sessions Judge of Benares ani set aside 
the order convicting and sentencing tha 


- ment before registering it. 


. Kovvur in 0O. S. No. 57 of 1925. 
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accused and direct that the fine, if paid, 
be refunded, 


N, Reference accepted. 





MADRAS HIGH COURT 
Second Civil Appeal No. 1267 of 1929 
August 9, 19914 
PAKENHAM WALSH, J. 
 MEDAVARAPU NARASAYYA 

—APPELLANT 


versus 
MEDAVARAPU VEERAYYA (DIED) AND 


OTHERS — RESPONDENTS 

Evidence Act (I of 1872), ss. 21, 35, 103— Landlord 
and tenant—Estoppel of tenant—Tenant holding over, 
position of ~ Decree for rent, whether creates relation- 
ship of landlordand tenant—Burden of proof of 
termination of relattonship — Recitals of admission 
an previous judgments, relevancy of—Civil Procedure 
Code (Act V of 1908), s. 100—Question, whether 
relationship of landlord and tenant subsists, whether 
question of law—Hegistration Act (XVI of 1803), s. 21 
—Duty of Registering Officers to insist on sufficient 
description of property. 

For the purposes of estoppel the relationship 
between landlord and tenant applies equally toa 
tenant holding over, Vasudev Daj v. Valaji Ranu 
(1), referred to. [p. 755, col. 2.] 

A decree for rent obtained bya person against 
another issufficient to establish the relationship of 
landlord andtenant between the parties and if the 
relationship is once established it continues as 
between the parties to that decree and their represen- 
tatives in title until it is proved to have ceased. 
Rungo Lal Mundal v. Abdul Ghafoor (4), follow- 
ed. [p. 757, col, 2.] 

A statement ina judgment that one of the parties 
to it hadmade an admissionas a witness is not 
admissible under s. 21 ofthe Evidence Act as it is 
only secondary evidence of such admission. Jn the 
case of an admission itis very important to have the 
precise words of the admission. Such a statementis 
also not admissible under s. 35, Seethapathi Rao 
Dora v. Venkanna Dora (5), Ram Parkash Das v, 
Anand Das (6) and Raj Kumar Gobinda Narayan 
omgi v. Sham Lal Singh (7), referred to. [p. 759, 
col, 1. 

The question whether the relationship of- landlord 
and tenant existed between the defendants and 
the plaintifs is one of law and not of fact, 
Rungo Lal Mundal v. Abdul Ghafoor (4) and 
Satgur Prasad v. Raj Kishore Lal (8), relied on, 
Secretary of State for India v. Rameswaram Devas- 
thanan (2) and Wali Mohamad v. Mohamad Bakhsh 
(3), explained, [ibid | | 

lt is the. duty of Registration Officers to refuse to 
accept a document for registration unless it con- 
tains a description of the property referred to therein 
sufficient to identify thesame, and to verify the 
survey numbers and the extents given in the docu- 
[p. 754, col. 2.] 

S.C. A. against the decree of the Court 
of the Subordinate Judge of Hllorein A. B. 
No. 96 of 1927, presented against the decree 


ofthe Court of the District Munsif 


Mr. N. Rama Rao, for the Appellant. 
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Mr, IV. Govindarajachari, for the 
Respondents. - 
Judgment.—The plaintif is the appel- 
lant in this second appeal. He sued to 
recover portions of three survey fields 
Nos. 203, 266 and 294 in Petuneedipalem 
hamlet of Anumunilanka from the defen- 
dants. Defendants Nos. 1 to 3, as will 
be seen from ihe genealogical table set 
out in para. 3 of the lower Appellate 
Courts judgment, are descendants of one 
Medavarapu <Appayya (first defendant 
being the latter's son and the second and 
third defendants grandsons). The plaintiff's 
case was that under the sale deed 
Ex. A, dated July 2, 1912, from one 
Ragamma he bought this property, which 
was subject toa registered lease, Hx. B 
dated June 3, 1907, for 10 years executed 
in favour of this Appayya by Ragamma. 
Exhibit A recites this lease deed as 
subsisting. The lessee on the termination 
of the lease in 1917 refused to deliver 
possession and hence this suit. The 
defence was a total denial of Ragamma’'s 
title and also of the alleged tenancy 
under Ex. B. The trial Court found 
that the defendants were estopped from 
denying M. Appayya’s tenancy under 
Ex. B, and that consequently it was not 
necessary to go into the more complicat- 
ed question of Ragamma’s title and 
decreed the suit. On appeal, with the 
consent of both the parties and inorder 
that there might be a final adjudication 
in cage tke plaintiff failed inthe matter 
of estoppel, a finding was called for on 
Issue No. 3 which runs as follows: ‘Who 
had been in possession of the suit lands 
and haw long and under what title prior 
to the death of the first defendant’s 
hisband ?” (It isadmitted that ‘husband’ 
is a clerical error for ‘‘father”’). In reply 
to this the learned District Munsif after 
a careful consideration of the documents 
came to the conclusion that they establish- 
ed Ragamma’s title; but he did not deal 
with the title by adverse possession since 
he had already held the tenancy to be 
subsisting. The lower Appellate Court 
found thatthere was noestoppel as regards 
tenancy and that Ragamma had no title 
and dismissed the suit; and against this 
decree this second appeal has been filed. 
Some matters in connection with this 
property may be mentioned in their 
chronological order. The land in question 
is admittedly apart of an tnam granted 
to one J. Tammayya. Exhibit F is a copy 
of the title deed and it is in the plaint- 
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iffs possession. ‘The extent of the inan 
therein mentioned is 10 acres 20 cents. 
Here we may turn to the genealogical 
tree set out in para. 3. It may perhaps 


be noted that it is only reconstructed on 


_ was Ragamma’s father Thammayys). 


three sons of Venkatachalam 


the materials available in the evidence 
and it cannot be taken that the seniority 
of any brothers or sisters mentioned there 
is necessarily the order in which they 
appear here. The contention of ths 
plaintif is that Tammayya of the inam 
deed is the propositus “Zeopalli man” of 
the genealogical tree. (There is a slight 
error when in para. 4 of the lower Appel- 
late Court’s judgment, it is said that the 
plaintiff's contention was that the inamdar 
On 
the other hand the contention for the 
defendants was that the inamdar of the 
title deed was Tammayya, son of Ven- 
katachalam and they also disputed 
that the propositus Zoopalli man had 


_any third son Venkayya as alleged by 
the plaintiff. That naturally led to the 


by the 
or their 


question whether certain sales 


_Yepresentatives were of 1-9th of the inam 


according to the plaintiff's case or of 
l-3rd according to the defendants’ case. 


‘Jt may be mentioned here that it is a 


necessary implication of the defendants’ 
case on this point that Tammayya in the 


` nam deed stood not only for himself but 


for his 
Veerayya. 


two brothers Thimmayya and 
For reasons which I shall give 


' presently I do not consider it necessary 


to go into the very complicated question 
of who the inamdar under Ex. F really 
was. Taking the principal events which 


have happened in the order of chronology 


in 1895 under Ex. I, Veerayya,’ son of 
Venkatachalam gifted to M. Venkayya,scn 
of Appayya the property which he says 
therein he got on partition from “Thim- 
mayya’'s daughter-in-law”. This document 
being long antecedent to any dispute in 
the case, although it is not at all clear 
how on the defendants’ case Veerayya 
could get in partition from this person, 
nevertheless shows that he gifted all that 
he got in partition. Under it he gifted 
the following : 
Wet Survey No. 203 A.C. 0 44 697 links 
Dry - 266 „ O 24 444 
Dry 5 29-4 » 2 0592 , 
At this point I may remark as I had 
to do in another appeal, that if the 
Registration Officers had done the clear 
duty cast on them by s. 21 of the Registra- 


13 


tion Act, tis probable that a great many 
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have been avoided. Everything in this 
case points to what so often happens, 2. e., 
an unsciupulous Karnam taking advantage 
of the confusion or mistakes in the 
accounts to foment litigation. Then comes 
an admittedly nominal sale under Ex. V 
by Raghavammaon March 26, 1909, in 
favour of the Karnam’s mother in an 
attempt by Raghavamma to recover pos- 
session of the property. Perhaps on account 
of the Karnam’s death she failed to do 
so; she then proceeded to execute a 
usufructuary mortgage deed to certain 
persons, and subsequently executed this 
a sale deed Ex. A to the plaintiff. 
Turning to the registration of certain of 


these deeds: -No doubt, on its face, 
Ex.I would be registrable because 
there is nothing to show that 


the full extent of the survey fields 
mentioned there is not being gifted. But 
it is perfectly certain from the evidence 
as to what is the present extent of the 
survey fielde, 1. e., Nos. 203,3°22, No. 266 1°76 
and No. 294 %161 (for -whatever the 
original extent of the fields might have 
been, which is unfortunately not ascertain- 
able, the evidence shows that it has dimin- 
ished, not increased, in the re-survey of 
1911) that the contents given in Ex. I 
are not whole survey numbers. It is the 
duty under the rules of the Registration 
Department in such a case as this to 
verify the Survey Nos. and see that the 
extents given are correct. Whatever excuse 
there may be for the registration of Ex. I, 
several of the other documents should 
clearly on their face have been refused 
registration. For instance,- Hx. II the sale 
deed by Venkayya, great ` grandson of 
Venkatachalam, merely describes the lands 
sold, so far asthe present lands are concern- 
ed, as ‘inam wet 44 centsin the eastern 
portion of 8. No. 203’ and tnam dry 24 
cents in the eastern portion of S. No. 266" 


and “our share of inam dry 3 acres 
situate in the southern-- portion of 
S. No. 294”. Although the document does 


not set forth the vendor’s title, there is 
no doubt that it means by ‘our share of 
inam dry dacres’ to convey an ascertained 
piece. of land and that it is not a sale 
of an undivided unascertained share. 
These descriptions are obviously quite 
sufficient to identify the property sold. 
Even more disastrous has been the 
neglect to observe this section in the 
registration of Exs. Xland XII, Exhibit 
XI is a sale-deed dated August 20, 1915, 
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by the same Venkayya who had already 
sold this property under Ex: If in favour of 
the same vendee, M. Appayya; and Ex. XII 
is a similar sale deed dated August 20, 
1915, by a daughter of Veerayya who 
had already sold his share under Ex. I. 
The plaintiff's case was that the vendee 
was dishonestly getting up sale deeds for 
the property from persons who had no 
interest in it and it is in fact admitted 
by the defendants that these persons were 
re-selling properties which they had sold 
long ago. But the explanation given is 
that this was done as a piece of greater 
precaution owing to the difference in 
Measurement at re-survey. Hach of them 
now sells 8364 acres which is 1-3 of the 
present survey extent; but so far as the 
lands sold are concerned, there is again 
a total want of details by which they 
can be located in the survey fields. If 
these documents had been refused 
registration until the parties complied 
with 8, 21 of the Act, it would probably 
have been brought to light at the time 
as to whether they were merely nominal 
documents intended to correct the extent, 
or what their real nature was and what 
exactly the property sold was. Although 
as J said I am not going into this com- 
plicated question, I cannot help observing 
that this is an instance in which lack 
of care in the registration of documents 
has played into the hands of persons 
seeking to foment litigation from mistakes 
in the records. I may at once state why 
I do not propose to go into this matter 
which was sent back for a finding to the 
trial Court and it is this; if the tenancy 
of M. Appayya is not made out, then 
there is no question but that the plaintiff 
has not been in possession of the property 
for over 12 years before suit. Admittedly 
neither he nor his vendor Ragamma has 
collected any rent since the rent which 
he collected under the decree in 
§.C. S. No. 6387 of 1913. In a notice 
issued to first defendant Veerayya Ex. E 
in 1921, he treats him as atrespasser. The 
te was not instituted until January 28, 
1925. 

Proceeding with the chronological 
incidents, in so far as the plaintiff and 
his vendor Ragamma are concerned, there 
is admittedly no evidence that Ragamma 
ever collected rent from Appayya. In fact 
we have the plaintiff's distinct statement 
that she did not. We have then the 
registered cowle Hx. B, dated June 3, 
1907, by which the land professes to have 
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been leased to this M. Appayya for 10 
years on a yearly rental of Rs. 5. Then 
in 1909, Ragamma sold the land as stated 
above to the Karnam's mother and this 
document is now admitted to be nominal. 
In this sale deed the lease to Appayya 
is not mentioned. Then in spite of the 
sale she usufructuarily mortgaged the 
land to some person who brought a erimi- 
nal case against M. Appayya for trespass. 
This was C. O. No. 437 of 1912 on the 
file of the Stationary Sub-Magistrate of 
Yernagudem. In that case the accused 
relied on this lease deed Ex. B to show 
that the possession was with him under 
Ragamma and not with the usufructuary 
mortgagees and he was acquitted. Then 
the plaintiff filed S. ©. No. 637 of 1913 
on the file of the District Munsif's Court, 
Kovvur, for recovery of the land. That 
suit was first decreed ex parte, then it 
was restored and on contest decreed in 
plaintiff's favour. The judgment is filed 
as Ex. C. The first issue was whether 
the lease relied on by the plaintiff is 
true. On this it is said in the judgment 
that the defendants’ written statement 
was that Ragamma brought into existence 
the original of Ex. A (here Ex. B) the 
lease deed, but that as D. W. No. 1 he 
admitted that he had the original lease 
deed with him; and that it was, therefore, 
clear that with eyes open he took the 
lease from Ragamma of her share. The 
view of the present trial Court was that 
this conduct constituted an estoppel by 
which the defendants were now precluded 
from denying Ragamma’s title at the time 
the lease was granted and itis not their 
case that there has been loss of title by 
the lessor after they were put in posses- 
sion. There is also the question whether 
s. 109 of the Evidence Act is not applicable. 


It runs: l 

“When the question is whether persons are 
partners, landlord and tenant, or principal and 
agent, and it has been shown that they have been 
acting as such, the burden of proving that they 
do not stand or have ceased to stand to each 
other in those relationships respectively, is on the 
person who affirms it.” 

It is argued before me that this burden 
in the present case, owing to the decision 
in the S. C. Suit, rests on the defendants 
and that there is no evidence at all adduced 
to discharge it. It is not disputed that 
the relationship between landlord and 
tenant applies equally to a tenant hold- 
ing over. If authority for this is needed 
Vasudev Daji v. Valaji Ranu (|), might 
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be quoted, But it is strenuously argued 
for the respondent that the question whe- 
ther M. Appayya accepted Ex. B or not 
is @ question of fact and that this Court 
is not entitled to go into a question of 
fact, no matter however wrong the 
decision of the lower Appellate Court 
may have been. Before dealing with this 
point it may be useful to look at the 
plaint and the written statement. There 
is no doubt that the plaint rests the case 
on a cowle which is specifically mentioned 
in para.l. It also mentions 8. G. No. 687 
of 1913 in which a decree was obtained 
and the rent realised, For the respondent 
it is pointed out that the valuation is on 
the market value of ihe property and 
not on the rent. Even assuming that 
excess valuation has been given that will 
not in my opinion show that the suit is 
not laid on the cowle. When we turn to 
the written statement, para. 6, which deals 
with this cowle, (apart from the position 
taken up that the decision in S. O. No. 687 
of 1913 is not binding on the defendant 
on the grounds that they were not parties 
to that suit) the written statement seems 
to hesitate between the theory that the 
cowle Ex. B was one executed behind the 
back of M. Appayya to which he was not 
a consenting party and that it was a 
collusive and nominal transaction between 
Ragamma aad Appayya. For instance, it 


says that 

“though Ragamma......had no possession or enjoy- 
ment of the suit land, she however thought of 
setting up her title to the said land by somehow 
fabricating some records in support of her right, 
that with that object she executed the plaint 
cowle nominally in favour of ihe Ist defendant's 
father without even obtaining a kadapa from the 
latter, that on the strength of that kadapa and 
after the lapse of some time she instituted S. O. 
No. €87 of 1913 in this Court....... and that decision 
ig not binding on these defendants,” 

Here, apart from the obvious error in 
speaking of a kadapa instead of a cowle 
the plea appears to be that M. Appayya 
did not consent tothis lease. Then, fur- 
ther on, it is said 

“Even otherwise, the said cowle is not valid. 
It was not executed with the object of enforcing 
it. Neither these defendants nor their father were 
ever allowed possession of the suit land by virtue 
of that cowle,” 


That rather points to the defence of a 
nominal document got up for some purpose 
by Ragamma with M. Appayya as a con- 
senting party. The issue framed on the 


point is Issue No. 2. Tt runs: 

“Ig the muchilika executed by Ist defendant's 
father fraudulent and not valid or binding on 
defendants and are the proceedings in 8, O. No, 
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687 of 1913 sham and not intended to be binding 
on Tet defendant's father as alleged in the state- 
ment?” 


I confess I am unable to understand 
how this issue came to be framed in this 
form because the assertion in para. 6 was 
that Ist defendant’s father did not execute 
a kadapa corresponding to the cowle. The 
lower Appellate Court has found as one of 
the reasons for disbelieving the tenancy 
thatit was unusual to evidence a tenancy 
by acowle without a kabuliyat by the 
tenant. Assuming however that in lesue 
No. 2 the words “Muchilika executed by 
lst defendant’s father” should be “cowle 
execuled by Ragamma,” the issue as it 
stands appears to deal solely witha sham 
transaction entered into between Ragamma 
and Appayya not intended to be binding, 
and there is no issue as to whether Appayya 
did not know or consent to the cowle: 
looking at the proceedings in the Small 
Cause Court and the criminal case already 
quoted, one can easily understand that 
the defendants might have felt much 
difficulty in that line of defence. On the. 
other hand, when we come to the triab 
Court’s judgment we find in para. 8: 

“that Ragamma did as a matter of fact execute 
such a lease deed cannot be seriously disputed. 
The only. question is whether the Jet defendant's 
futher accepted it. The suggestion on behalf of 
the defendants is that Ragamma executed Ex. Bi 
behind the back of the lat defendant's father andl 
quite unknown to him simply witha view to create 
evidence of title in her favour.” 

If that was the only contention, Issue 
No. 2 which does not suggest collusiom 
should have been in another form and 
there should have been an issue on what 
the Court says here is “the only question.” 
But although the learned District Munsit 
states in this paragraph that this is the 
only question, he proceeds: in para. 11 
to deal with the matter of collusion. He 


says 
“the lat defendant and late Appayya were 
living together as members of an undivided 


family and without any quarrel till 192L..... There 
can, therefore, be noroom for any suggestion oÑ 
collusion, ete.” 

I think itis clear both from the written 
statement already referred to, from the 
issue, and from this quotation from the 
judgment that the defendants did rely 
on collusion at least as an alternative 
defence and as I read Issue No. 21t was 
the main case and the only case raisec 
in the issues. The trial Court's judgment 
in this respect is very unsatisfactory. The 
matter assumes considerable importance 
in second appeal because the basis of the 
argument forthe respondents is that the 
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lower Appellate Court has found as 2 
matter of fact that the lst defendant's 
father did not accept Ex. B and that this 
being a finding of fact, I cannot interfer e 
It may be noted that the suit was institu- 
ted after the death of both Ragamma 
and Appayya. Soneither of these persons 
could give evidence. The lower Appellate 
Court says, 

“The ground on which the lower Oourt found 
that he must have executed the cowle is that it 


was filed as evidence in the criminal case filed 
«against him in 1912 by one Somayya,” 


Here again the matter is somewhat in- 
accurately put. The ecowle is a document 
which a landlord executes and Ex. B 
was executed by Ragamma. As I said, 
the lower Appellate Court relies on the 
fact that Appayya did not execute a 
=counter-part, and therefore, the question 
was not the consent of Appayya as proved 
by the execution of any counter-part but 
whether he knew of the cowle. If] agreed 
that this was the really correct way of 
putting the question in appeal, I think 
Wooking at the issues which have been 
framed, I should be obliged to send the 
«case back because there is no specific 
mssue at ali, as I pointed out, as to whe- 
Kher Appayya knew about or consented to 
Khe cowle. Moreover, the lower Appellate 
Court has nowhere discussed how Ex. B 
being executed behind Appayya's back is 
consistent with his producing it in the 
went suit, a most important matter, The 
suggestion in Issue No. 2 is clearly that 
Ki was a nominal transaction between 
kim and Ragamma and that is the only 
Kssue. However, I believethat this is not 
she correct way of putting the question 
«which has arisen in appeal and that the 
weal questions are: (1) is there an estoppel 
igainst the defendants owing to the civil 
xw criminal suits, and (2) if there is no 
xstoppel whether the Small Cause Suit 
No. 687 of 1913) by its result does not 
sast the burden of proving that the de- 
‘endants did not stand to the plaintiff in 
he relationship of tenants, on them and 
whether they have discharged it? Tt has 
not been contended at any stage of the 
sroceedings and is not contended now that 
he judgment in the Small Cause Suit 
sonstituted res judicata as to the relation- 
ship of landlord and tenant for the pur- 
ose of the present suit. In arguing that 
bis only .a question of fact which is in 
ssue the learned Advocate for the respond- 
nts relied strongly on a recent decision 
{ the Privy Council in Secretary of State 


MEDAVARAPU NARASAYYA V, MEDAVARAPU VHERAYYA 


157 


for India v. Rameswaram Pevasthanam 
(2). I may claim to be well acquainted 
with the facts of that suit as it was an 
appellate judgment of my own which was 
reversed by the High Court and restored 
by the Privy Council. In that case the 
Privy Council held that the questions were 
purely of fact, though the findings as 
regards the facts were based on docu- 
ments exhibited in evidence. The quota- 
tion relied onin that judgment by the 
respondents is one from Wali Mohammad 
v. Mohammad Bakhsh (3): 

“Where the question to be decided is one of fact, 
it does not involve an issue of law merely because 
documents which were not instruments of title 
or otherwise the direct foundations of rights, 


but were really historical materials, have to be 
construed for the purpose of deciding the question. 


In my opinion the case in Secretary of 
State for India v. Rameswaram Devas- 
thanam (2) is not parallel to the present 
case. There the questions at issue were 
purely questions of fact. Here the ques- 
tion, as I seeit, is 

“Was a certain legal position created as bet- 


ween the parties as the result of certain tran- 
saction ?” 


and that appears to me to bea matter 
of law. A closely) parallel case is Rungo 
Lal Mundal v. Abdul Ghafoor (4). This 
is described as a special appeal and I am 
not aware of what the precise significance 
of that term is in the Caleutta High Court. 
But it was an appeal against an appellate 
decree and that suit was one brought for 
rent of a sum below Rs. 100. An objec- 
tion raised there that the appeal would 
not lie as no question before the lower 
Court was determined relating to any 
title to land as between parties having 
a conflicting claim-and the only point 
determined was that there was no rela- 
tionship of landlord and tenant existing 
between the parties, was overruled. It is 
not, however, with the effect ofthe lower 
Appellate Court’s decision in that case 
that we are concerned. But I note in 
passing that this was apparently what we 
should call a second appeal, and no sug- 
gestion was made that their Lordships 
could not go in second appeal into the 
question as to whether the parties were 
jandlord and tenant as it would be an 


(2)148 Ind. Oas. 778; 86 M L J 595; 6R P O 134: 
AI R193: P O112; (1931) M W N 433; 33L W 
613; 11 O W N7775; 38 O W N 533: 59 O Ld 262. 
36 P L R 93; 36 Bom. L R 539; 57 M 652 (P 0). 

(3) 122 Ind. Cas. 316: 59M LJ 53; A IR1930 PO 
91: (1930) A LJ 292; Ind. Rul. (1930) P O 124; 31 P 
L R 145; 31 L W 321; 32 Bom. L R 380; 510 LJ 
518: 11 L 199 (PO) 

(4) 4 0 314, 
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interference with a finding of fact. That 
is the first point on which this case helps 
the present appellants contention. But 
more important than that isthe following. 
The plaintiff relied on the fact that in 
1863 he had instituted a suit for rent 
which had been decreed. As against this 
the defendants sought to set the fact that 
three years afterwards, when he brought 
another suit for rent of the same lands 
against the predecessors in-title of the 
defendants and those defendants set up 
by way of defence that they had relinquish- 
ed the lands and when subpoenaed the 
plaintiff to appear as a witness at the 
trial which he did not do, he withdrew 
the suit and it was argued that this 
terminated the relationship of landlord and 
tenant established in the previous suit. 
Their Lordships held thatthe withdrawal] 
of the suit amounted to no more than 
this—that the plaintiff gave up his claim 
for the particular rents for which the suit 
was brought and that it in no wise put 
an end to the relationship of landlord 
and tenant, which was established by the 
decree of 1863. In another place their 
Lordships observe: ‘“‘There is not the 
least doubt that in point of law that 
decree did establish the relationship of 
landlord and tenant in respect of the 
lands in question between the plaintiff 
and the defendants in that suit, and the 
relationship having once been established, 
we take it to be clear that it continues 
as between the parties to that suit and 
their representatives-in-title until it is 
proved to have ceased.” The learned 
Advocate for the defendants seeks to get 
over this case which is very parallel by 
suggesting that the suit in 1863 was a 
regular and not a small cause suit. He 
points out that under the 2nd Schedule 
to para.s of the Small Cause Courts 
Act, [X of 1887, there must be a special 
notification to empower rent suits to be 
tried by Small Cause Courts and that 
there is such a notification in Madras 
but not in Bengal. I have no evidence 
to show whether there is such a notifica- 
tion in Bengal, but seeing that the Small 
Cause Courts Act was only passed in 
1887 and the suit was in 1863, it appears 
to me that any referenceto that Act is 
irrelevant. It may, however, be conceded 
that as there was no Small Cause Courts 
Act in force in 1863, the decision in a rent 
suit in Bengal would have been one in 
a regular suit and hence its finding is 
res judicata. But the important point to 
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be noticed is that the plea of res judicata 
was never raised by any of the partie 
in Rung Lal Mundal v. Abdul Ghafoor (4). 
That word is not mentioned and it is 
s. 109 of the Evidence Act that is relied 
on. It has to be noted also that in that 
case no rent appears to have been paid 
from the time of the suit and hence the 
question so faras s. 109 is concerned. 
seems to be precisely similar to the 
present case namely whether the words 
“have been acting as such” would cover 
a case where what is proved is a single 
instance of such action established by 
means of a decree. Here the evidence 
is unchallenged that there was not only 
a decree but that the plaintiff collected 
rent due under it. So that it appears 
to me that on the authority of Rungo 
Ram Mundal v. Abdul Ghafoor (4) this is 
sufficient to bring about the relationship 
under s. 109 and to throw the onus of 
proving that the tenancy terminated on 
the defendants. As I said before it is 
not the defendants’ case that the tenancy 
created under Ex. B terminated. Their 
case is that it never existed. I agreethat 
the only importance about the criminal — 
case isthe fact that the lst defendant's 
father produced the cowle Ex. B in that 
case. The fact that he used itin his argument 
to oppose the complainants in the case 
is not to my mind of much importance, 
for it was sufficient for him to show in 
that case that the complainant could 
not bein usufructuary possession. from 
Ragamma seeing that he himself wasin. 
possession under alease deed from her. 
Even if the findings in that criminal 
judgment about the possession of the. 
property are admissible, they are of little 
importance because the only matter 
which the criminal Court had to determine 
was whether the accused had trespassed 
on the land in the possession of the 
complainants in that case, and as the 
complainants could not prove their pos- 
session, it followed that the accused had 
to be acquitted.. The judgment in the 
civil suit is a matter of more difficulty. 
It is contended for the respondents that 
that judgment Ex. © is only admissible 
under s. 13 of the Evidence Act as an 
instance where a right was recognised 
and that s. 43 shows that it isirrelevant 
as it does not fall under s. 40,41 or, 
It is argued on the other side for the 
appellant that ‘a statement in that judg- 
ment, which I have quoted above, that 
the defendant as his first witness admitted _ 
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that he had the original lease with him 
is relevant as an admission under s. 21 
and also is admissible under s. 35 of the 
Evidence Act. As against its admissibility 
under s. 2], it is argued thatit is only 
secondary evidence of such admission 
and no proof has been shown that 
primary evidence is not available. In this 
matter [ am inclined to agree with the 
respondent. In the case of an admission 
it is very important to have the precise 
words of the admission. As regards its 
admissibility under s. 39 of the Evidence 
Act, the question is more difficult and no 
ruling exactly in point has been cited. 
It ie argued for the appellant that an 
inference can bedrawn from Seethapathi 
Rao Dorav. Venkanna Dora (5) that such 
recital in a judgment between the parties 
is admissible under s. 35. The decision 
in that case however was only the con- 
verse—that a recital in a judgment not 
between the parties cf a relevant fact 
is not admissible under s. 35 of the 
Evidence Act. I do not think that the 
reference in that case to the Privy Council 
case Ram Parkash Das v. Anand Das (6) 
«supports the appellant's contention at all. 
It is remarked, 


“It is unnecessary in this reference to consider 


whether, if admissions made by parties toa suit- 


or ; their predecessors-in-title are relevant and the 
originals containing the admissions are not 
forthcoming, secondary evidence of such admissions 
«can be given by reference to extracts from judg- 
ments", 


Here, for the admissibility the pre-requisite 
is said to be that the originals are not 
forthcoming. I therefore agree with the 
contention that this remark in Ex. C 
is not admissible in the present case. 
Nor are the reasonings either in this 
judgment or in the criminal zase admissible, 
vide, Raj Kumar Gobinda Narayan Singh 
v. Sham Lal Singh (7). This however is a 
minor matter. After careful consideration 
I hold that the question in this appeal 
whether the relationship of landlord and 
tenant existed between the defendants 
and the plaintiff is one of law and not 
of fact. In that connection I might 
perhaps also quote Satgur Prasad v. Raj 

(5) 66 Ind. Cas. 280; 45 M 332;15 L W 316; 30M L 
T 160; (1922) M W N 147;42M LJ 324; A I R 1922 
Mad.71(F B) 

(6) 33 Ind Oas. 583; 43 O 707; 20 O W N 802:14 A 
L J 62); (i916) 1 M W N 416: 31 M L J 1; 18 Bom 
L R 490; 3 L W 556: 24 O L J 116; YOM L T267: 
431A 73 (P 0). 

(7) 131 Ind, Oas, 753; 61 MLJ9 at p14; A I R 1931 
P O 89; 53 OLJ 333; 35.0 W N 521; (19431) M W N 
435; Ind. Rul. (1931) P O 145; 33 L W 707; 33 Bom. 
iL R $85; 58 O 1187 (PC). 
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Kishore Lal (8) where their Lordships of 
the Privy Council say 

“It is with reluctance 
difer from the concurrent opinions of the two 
Courts below on this point; but it isone in 
reality of legal inference from documents and not 
of finding of fact.” 


That case concerned the legal relation- 
ship of parties. It is no doubt pointed 
out to me that their Lordships of the 
Privy Council are not bound bys, 100 of 
the Code of Civil Procedure. In spite 
of this it is well-known that they make 
it a rule not to differ from the concurrent 
findings of two Courts below on a point 
of fact. Here they expressly say that 
the legal relationship of parties is nota 
question of fact but of law. As I consider 
that the matter can be raised as a ques- 
tion of law, I hold that the first Court was 
right in considering that there was an 
estoppel under s. 115 of the Evidence 
Act which says the defendant cannot 
attack his landlord’s title at the time he 
was put in possession vide, Carlton v. 
Bowcock (9). Even under s. 109 the same 
onus of proving that the relationship of 
landlord and tenant which subsisted had 
terminated lay on the defendants and 
they have adduced no evidence to that 
effect. In fact it is not their case. No 
doubt the notice Ex. E is strongly relied 
on for them as showing that the plaintiff 
treated them as trespassers. It is pointed 
out that there is no mention therein of 
the lease. Ifthe defendants’ case had 
been an admission of the original tenancy, 
and it had been further contended that 
it had ceased, Ex. E might have been 
a valuable piece of evidence. That 
however is not their case, and if it had been, 
they would have had to state when and how 
the tenancy terminated. No doubt both 
the Courts have found that the purchase 
by the plaintiff was speculative. It has 
been pointed out to me that, with regard 
to the price, Rs. 70 might not have 
been an inadequate sum to pay when 
there wasa ten years’ lease of the land 
with 5 years more to run on a rent of Rs. 5 
only, with what was probably a troublesome 
tenant in possession. The speculative charac- 
ter of the sale is, however, really immaterial 
because I donot propose to discuss the 
complicated question of plaintiff's title 
apart from the tenancy since plaintiff has 
not shown possession otherwise than as 

(8) 55 Ind. Cas. 486; 42 A152; 11 L W 384; (1920) 
MWN 3:24 O W N 394; 38M LJ 259: IBA LJ 
235; 2 U P L R (P O) 55; 22 Bom. L R451; 46 I A 197: 
27 M L T 200 (Ë O). 

(9) (1885) 51 L T 659, 
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landlord with defendants as his tenants 
-~within the prescribed period of 12-years. 
In the result the appeal is allowed with 
costs inthis and thelower Appellate Court 
and the decree of the trial Court restored. 
4. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 2359 of 1931 
July 17, 1934 
HENDERSON, J. 
BHABA KANTA PACHANI—P.atntiFF— 
APPELLANT 
VETSUS 
KERPAI CHUTIA AND OTBERS — 
.  ' DEFENDANTS— RESPONDENTS . 

Hindu Law —Succession— Daughter — Unchastity of 
—~Hzelusion from inheritance — Daughter living as 
mistress for 40 years, if unchaste—Adverse possession 
— Co-sharer—Sale of joint property, if amounts to 
adverse possession. 

Unchastity in a daughter prevenis her from in- 
heriting and sheis guilty of unchastity in the legal 
sense even thongh she remains associated with one 
man for a period of about 40 years. Ramananda v. 
Rai Kishore (1) and Aiti Kochuni v, Aidew Kochuni 
(2), relied on. 

The mere fact that aco-sharer sells a portion of 
the joint property would not amountto adverse 
possession; it would haveto be shown that the title 
asserted was inconsistent with that of aco-sharer 
and that it was brought to the knowledge ofthe 


co-sharer, 

©. A. against the decree ofthe Bub- 
Judge, Additional Court, Jorhat, dated 
May 15, 1931. 

Messrs. Gunendra Krishna Ghose and 


Panchanan Ghose, for the Appellant. 

Mr. Hariram Deka, for the Respond- 
ents. 

Judgment.—The land which is the 
subject-matter of the suit out of which this 
appeal has arisen, formed part of the 
holding covered by pota No. 79 and 
originally belonged to one Sisuram. 
Sisuram left a widow Bhakuli and two 
daughters Lundari and Lengari. Lundari 
eloped with a certain Ahmad, and lived 
with him as his mistress for many years. 
Bhakuli died in 1916 and Lengari-in 1923. 
The plaintiff purchased the property from 
Lundari in 1927. Defendant No. 1 claimed 
the property on the strength of a will 
executed by Lengari. The plaintiff made 
an alternative prayer that he might 
obtain arefund of the purchase money 
from Lundari; this was decreed by the 
Munsif. The plaintiff appealed to 
lower Appellate Court without success and 
now. appeals to this Court. 
have been taken on behalf of 
pellants: (1) thatin Hindu Law a daughter 
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is not debarred from inheritance on 
account of unchastity; (2) that in any event 
Lundari was not guilty of unchastity 
within the meaning of the law and (3) 
that the Courts below were wrong in 
holding that the suit was barred by 
limitation. l | 

With regard to the first point reliance 
is placed by the appellant upon Mr. 
G. ©. Sarkar Sastri’s work on Hindu 
Law. The learned author deals with 
this subject at p. 662, Edn, 7. He 
distinguishes between unchastity in the 
wife and unchastity in other female rela- 
tions. He expresses the opinion that 
except in the case of a wife mere un- 
chastity while not followed by conception 
would not justify exclusion from the 
inheritance. But in this case the un- 
chastity of Lundari was followed by — 
conception and resulted in the birth of’ 
two children. Thus the case of the ap- 
rellant is not really supported by this 
treatise. On the other hand, it is now 
well settled in this Court that unchastity 
in a daughter does exclude her from 
the inheritance. The case reported in © 
Ramananda v. Rai Kishore (1) is the lead- 
ing authority on the point. This decision 
was followed in Aiti Kochuni v. 
Kochuni (2) where the learned Judges 
observe that the law is now settled and 
unchastity would prevent a daughter 
from inheriting. Mr. Ghose has argued 
that it cannot be said that Lundari was 
guilty of unchastity in the legal sense 
inasmuch ag she remained associated with 
one man for a period of about 40 years. 
There is nc authority for the proposition 
that a Hindu female who lives with a man 
as his mistress is not guilty of un- 
chastity in the legal . sense. The care 
reported in Aiti Kochuni v. Atdew Kochuni 
(2) to which I have already referred is 
an authority to the contrary. In my 
judgment, the Courts below were correct 
in holding that Lundari did not inherit 
anything. 

Tf the determination of the appeal had 
rested onthe point of limitation, I would 
have felt bound to remand the appeal 
for a further hearing. Lengari sold a 
portion of the property in June 1916. The 
learned Subordinate Judge disposes of 
the question merely by a reference to 
this fact; but it cannot be properly 
determined without an examination and . 


(1) 22 O 347. 
(2) 54 Ind. Oas. 695; A I R 1920 Oal, 23; 24 OWN - 
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appreciation of the evidence as a whole. 
The mere fact that a co-sharer sells a 
portion of the joint property would not 
amount to adverse possession; it would 
have: to be shown that the title asserted 
was inconsistent with that of a co-sharer 
and that it was brought to the knowledge 
of theco-sharer. In the present case the 
evidence of Lundari and the plaintiff is 
to the effect that Lundari obtained 
possession of the property on the death of 
Lengari and made it over to the plaintiff; 
if this is true, the suit vould not be 
barred by limitation. There is other 
evidence to the effect that Lundari never 
mutated her name, that she was sum- 
moned to sign Lengari’s sale-deed- and 
that she did not join in the transaction. 
There is also evidence to’ the effect that 
Lundari knew of this sale; but no attempt 
was really made to show on what date 
she obtained this knowledge. Without a 
proper examination and consideration of 
all this evidence, it could not be said 
that the point of limitation was properly 
dealt with. The appeal fails and is 
dismissed with costs to defendant No. 1. 
N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 3180 of 1931 

July 10, 1934 

MoNair, J. 

DABIRUDDIN SARKAR—DEFENDANT— 
APPELLANT 
VETSUS 
AFADDI;MAMUD—PLaINntTIer— 

RESPONDENT 

Landlord and tenant—Ohukani right in Rangpur, 
Tor te than 12 years,if matures into occupancy 
72 A 
‘A chukani right in Rangpur, if held for more 
than 12 years, matures intoan occupancy right. 
Jogendra Nath v, Chandra Kumar (1), relied on, 

C. A. from appellate decree of the 
Additional District Judge, Rangpur, dated 
August 22, 1931. 

Mr. Hiralal Ganguli, for the Appellant. 
P Mr. Shamsuddin Ahmed, for the Respon- 

ent. l 

Judgment.—This is a suit for,ejectment. 
The defendant in that suit is the appellant 
before me. The case for the plaintiff was 
that the defendant was an under-ratyat 
whose tenancy had been terminated by a 
notice to quit. The defendant denies that 
he received the notice. He says that the 
plaintiff is only one of several co-sharers 
and that the suit would not lie unless they 
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are made parties to the plaintiff's suit. He 
also says that he hasan occupancy right 
in the disputed land and he claims, in any 
case, to be entitled to compensation for 
improvements which he made onthe pro- 
perty. The question as to notice to quit 
has been decided against the defendant. 
It has been decided by the lower Appellate 
Court differing from the trial Court that 
there had been a partition between the 
plaintiff and his co- sharers some 10 or 12 
years ago. The evidence and the reason- 
ings on which the learned Subordinate 
Judge comes to his finding that the plain- 
tiff is the so’e landlord do not appear to 
me very cogent, but I am bound by his 
oe as it isa finding ona question of 
act, 

The only point which has been really 
contested in this Court is the question whe- 
ther the defendant is or is not an occupancy 
raiyat. The trial Court considering the 
evidence which had been produced, parti- 
cularly certain rent receipts, held that 
the defendant's father was a Chukani 
tenant of the disputed land. He pointed 


| out that in the present case the defendant 


was treated as a tenant on the death of 
his father. He relied on rent receipts as 
showing that the jama had been in exis- 
tence for more than 12 years, and relying 
on the case of Jogendra Nath v. Chandra 
Kumar (1) he held that the defendant had 
got an occupancy right in the disputed 
land. The lower Appellate Court appears 
to me to differ from the decision to which 


-I have just referred. The learned Sub- 


ordinate Judge says: 

“The authority does not seem to go so far as to lay 
down that the very description “Chukani”’ signifies 
that it must bea raiyati holding.” 

He then quotes from the report of the 
rent commission on which the learned 
Judges of this Court relied and says: 

“I have already stated my reasons for finding that 
the plaintiff is a raiyat owning a small holding. The 
defendant who holds under a raiyati holding can 
have no better status than that of an under-ratyat 
simply because his holding is described as a 
Chukani.” 

He then refers to Wilson’s Glossary and 
says that this word signifies an under- 
He then holds that according to 
law the defendant is only an under-ratyat. 
It seems to me that the learned Subordi- 
nate Judge was not entitled fo come toa 
decision differing from that of the High 
Court on a, consideration of authorities not 
referred to in the reported judgment. They 
may ormay not have been considered by 
the-High Court in the. case to which I have 
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already referred, but this Court has given 
a decision which is clear as to the status 
of a Chukanidar in this very district. At 
p. 32* of the report their Lordships say: 

“There is, therefore, a permanent element in these 
Chukani rights which may develop into an occupancy 
rightand they are freely saleable even before they 
‘develop into occupancy rights. In this cage, if the 
defendant had such a right, it must have already 
matured into an occupancy right inasmuch as he had 
held this Chukani or so-called Chukani for more than 
12 years? 

The learned Subordinate Judge seems to 
have differed from the decision of this 
Court when he refers to this particular 
Chukani and states that an occupancy 
right can be acquired by an under-raiyat 
only by custom. He decides that no such 
custom was pleaded or proved in the case 
now before him. Their Lordships in the 
passage which I have already quoted 
definitely stated that a Chukani right in 
Rangpur matures into an occupancy right 
if held for more than 12 years. It has 
never been contested that the right here 
was aChukani right. It has faintly been 
suggested in the argument before me that 
there was no evidence to that effect. But 
both the lower Courts have dealt with it as 
a Chukani right and undoubtedly that is 
the right which has been corsidered through- 
out the case. The findings of the trial 
Court have not been differed from by the 
jower Appellate Court and they have not 
been challenged. It appears therefore 
quite clear that the defendant here had a 
Chukanit right which has been in existence 
for more than 12 years and on the authority 
of the case of Jogendra Nath v. Chandra 
Kumar (\), I hold that the Chukani has 
developed into an occupancy right. The 
result is that the defence must prevail. 
The decree of the lower Appellate Court is 
set aside and that of the trial Court restored 
with costs in all the Courts. 

D, Decree set aside. 
(1) 24 Ind. Cas. 193; A I R 1914 Oal 661; 42 O 
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172, 91, 257,252, 14ï— Departmental inquiry not 
under Chap. XIV—Accused, if entitled to see state- 
ments—Court’s power in using machinery providéd 
by s. 94, ¿f controlled by s.257—Ss, 94 and 257 
whether antagonistic —Scope of—Court's jurisdiction to 
order production of document, whether includes right 
to allow inspection—" Evidence " in s, 252, whether 
includes examination, cross-examinatton and re-., 
examination of witness—Right to cross-examine 
prosecution witness if includes right to cross-examine 
as toany previous statement relevantto matter in 
question. 

Per Division Bench.—A statement made to the 
Police is as good a evidence as a statement made to 
any other person save for certain exceptions to be 
found in the Evidence Act and inthe Oriminal 
Procedure Code. In s.1t2, Oriminal Procedure 
Qode, it is laid down that a statement made to 
the Police in the course of an investigation ofan 
offence cannot be used as eviderice at any trial in 
respect of that offence, with the proviso, that, such 
a statement may be used by the accused to contrai 
dict a prosecution witness. But when the statement 
has not been madein the course of investigation, 
the offence in respect of which the trial was held, 
neither the main part of a. 162 northe proviso has 
any application, Hence where the departmental 
inquiry is not held under Ohap. XIV, Oriminal 
Procedure Code, neither that section nor s. 172 can 
apply and the accused is entitled to see statements in 
such inquiry. Kovuru Subbayya v, Petta Veeraya 
(1) relied on. [p. 763, cols 1& 2] 

Per Full Bench.—Sections 257 and 94, Oriminal 
Procedure Code, are not antagonistic, they are in- 
terdependent. Section 94, Criminal Procedure Code, 
affords any party toan inquiry, trial or other pro- 
ceeding under the Code, tne facility of having 
documents and things produced at any stage of such 
inquiry, trial or proceeding.. The facility is restrict- 
ed. The restriction lies in the fact that the neces- 
sity or desirability of the production must be shown 
to the satisfaction of the Uourt Section 257, Orimi- 
nal Procedure Code, gives an accused person a 
right, subject to another, butlesser restriction, to 
claim the same facility. ‘This restriction consists in 
the accused having to satisfy the Court that his 
demand isnot made for the purpose of vexation or 
ed Pr for defeating the ends of justice. [p. 767, 
col. z. 

Section 257, Criminal Procedure Code, neither 
controls nor imposes auy limitations on the power 
of a Court to exercise its discretion in using 
the machinery provided by s 94, Oriminal 
Procedure Oode, It is no barto the exerciseof that 
discretion in a trial under the provisions of Chap 
KAT, before that trial has reached the stage indicat- 
ed bys. 257. [ibid.] 

| Case-law referred to.] 

The jurisdiction of the Court to order the pro- 
duction of a document or thing carries with 
it the jurisdiction to allow the right of inspec- 
tion. Inre Lakhmi Das (12), relied on, [p. 769, col. 


| Evidence,” in s, 252, Criminal Procedure Code, 
includes the examination, cross-examination and 
re-examination of a witness. Menon v, Krishnan (11), 
relied on. [p. 768, col. L] 

The right to cross-2xamine a prosecution witness 
includes the right to eruss-sxamine him as to 
any previousstatement made by him in writing or 
reduced into writing and relevant to matters in 


question. [ibid.] 
Mr, Nehchaldas GC, Vazirani, for the Ap- 


plicant, 
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Mr. Partabrai D. Punwani, for the Crown. 

= Order of Reference to a Full 
ae Bench. 

Ferrers, J.C. —Information was laid 
before a Sub-Inspector of Police that a 
young lad had been guilty of an infamous 
‘offence. It was alleged that the Sub- 
Inspector made use of this information to 
extort from the boy’s father Rs. 250 as hush- 
money. Into this allegation an inquiry 
was made by the Deputy Superintendent of 
Police and the Inspector of Police. It appears 
, that slatements were recorded by these offi- 
cers; the result of the inquiry was that a ccm- 
plaint of an offence punishable under s., 3o4, 
Penal Code, was lodged before the Ad- 
ditional District Magistrate of Karachi. 
At the trial in the Court of that Magis- 
trate it was suggested to one of the pro- 
secution witnesses that he had made a 
certain statement before the Police Officers; 
he denied it. An application was then 
made under s. $4, for an order of produc- 
tion of the statement recorded during the 
departmental inquiry. The learned Magis- 
trate ruled that this request at that stage 
was premature, but, that it might be re- 
peated after the framing of the charge. 

In due course the charge was framed 
and the application was repeated. The 
learned Magistrate then ruled that the 
defence were not entitled to the statements 
they asked for and he did not consider 
those statements necessary for the trial. 
The application was, therefore, rejected. 
The section to Le interpreted is s. 94, Cri- 
minal Procedure Code. The material 
words of that section are: 

“Whenever any Oourt considers that the pro- 
duction of any document is necessary or desirable, 
such Court may issue 3 summons to the person in 
whores possession or power such document is be- 


lieved to be, requiring him to attend and produce 
it. tt 


Two questions have been proposed for 
decision, they are: (1) Is the accused en- 
titled to see a statement made in a de- 
partmental inquiry? (2). If so, can he obtain 
possession of those statements under s. 9172 
The two contending parties agree uponan 
affirmative answer to the first question. 
The matter is covered by authorities. In 
Kovuru Subbayya v. Petta Veeraya (1), it 
was laid down that a statement, made to 
the Police is as good evidence as a state- 
ment made to any other person save for cer- 
tain exceptions to be found in the Evi- 
dence Act and in the Criminal Procedure 

(1) 141 Ind, Cas.276; AI R 1933 Mad. 65; (1933) 
Cr, Oas, 81; 34 Or. L J 137; 56 .M 154; 36L W 
759; (1932) M W N 1074; Ind, Rul, (1933) Mad. 102; 
63ML J794. ` 
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Code, Ins. 162, Criminal Procedure Code, 
it is laid down that a statement made to 
the Police in the course of an investigation 
of an offence cannot be used as evidence 
at any trial in respect of that offence, 
with the proviso, that, such a statement 
may be used by the accused to contradict 
a prosecution witness. But when the state- 
ment has not been made in the course of 
investigation the offence in respect of 
which the trial was held, neither the main 
part of s. 162, nor the proviso has any 
application. It is admitted that in the 
present case the departmental inquiry was 
pot held under Chap. XIV, Criminal Pro- 
cedure Code, and neither that section nor 
s. 172, can, therefore, apply. 

There remain two other sections under 
which a statement of this kind might 
possibly be excluded: they are ss. 123 
and 124, Evidence Act. The effect of those 
sections upon statements of this kind has 
been considered by the Calcutta High Court 
in Harbans v. Emperor 15 Ind. Cas. 


77 (2). It was there decided that 
the statements made by witnesses 
in the course of a „departmental in- 


quiry into the conduct of Police Officers 
are not privileged under ss. 123, 124 or 
125, Evidence Act, when those witnesses 
are subsequently examined in a Oriminal 
Court on a charge against the Police 
Officers of taking illegal gratification and 
they fall within the ordinary rules of 
evidence laid down in ss. 155 and 162, 
Evidence Act. S 

We think that these authorities make it 
clear that the learned Magistrate, if he 
intended to rule that the statements 
taken in the inquiry held by the Police 
Officers are not relevant, was acting under 
a mistaken impression. The second point 
concerns the proper machinery by which 
an. accused person can obtain possession 
of these documents for the purpose of 
cross-examining any particular witness. 
As things are now in our Court this matter 
seems to be settled by authority in 
Tahilram v Pitamberdas (3). It has been 


laid down that : 

‘Tn a warrant case the accused has no right to 
call for inspection of documents in the possession 
of the complainantand not produced by the prose- 
cution in support of their case. This right is given 
to him under s. 257, Criminal Procedure Uode, 
and subject to the limitations contained therein, 
arises only after a charge isframed and read out to 
him under ss 254 and 255 of the Oode.” 


(2) 15 Ind. Cas. 77;13 Or. L J 445; 160 W N 
31 


4 (3) 28 Ind. Cas. 101; AI R1914 Sind 135; 16 Or. 
LJ 245;89 LR 267. 
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The judgment which resulted in this 
conclusion does not make any reference 
o s. 91, and it seems possible that the 
attention of the Jearned Judges was not 
directed to that section. The inconve- 
nience of the machinery directed by this 
decision is obvious. It appears that in 
such a case as thisin which the prosecu- 
tion witnesses are called from a long dis- 
tance that, inconvenience will be peculiarly 
great. It will be necessary for the wit- 
nesses to come for the first time to be 
examined-in-chief. They must then come 
a second time to be cross-examined: in 
ihe course of that cross-examination it will 
be. discovered that owing to the absence of 
the documents which the accused have not 
until now been able to obtain, it would be 
necessary to let these prosecution witnesses 
go home and wait until the accused has 
exercised hisright under s. 257, They will 
then be obliged to return for a third time 
in order that they may be cross- 
examined upon the statements which were 
made before the Police. 


The decision of the Division Bench which 
decided Tahilram v. Pitamberdas (3), is 
one which we here cannot differentiate 
and disregard. But we are very doubtful 
whether the law is therein correctly ex- 
pounded. As the question is cne of 
considerable importance and is likely 
to recur, we propose therefore 


f ent] 
PTL he Wall. Beueh (he following 


to refer to 


uestion: 
“Whether a Court acting under s. $4 may not at 
any stage call for the production ofa document at the 


request of the accused?” 


O'Sullivan, A. J. C.—I agree in all my 
learned brother has just said and in the 
order of reference he proposes to make. 
I wish, however, to add a few words. The 
order of the learned City Magistrate would 
indicate that he was of opinion that the 
defence were not entitled to the statements 
applied for and also that the statements 
were not necessary. He has given no 
finding ‘as. to their desirability for the 
purposes of the trial. 


Section 94, Criminal Procedure Code 
might with advantage have been worded 
with more precision. It does not indicate 
from what or whose point of view the 
required document might be desirable or 
necessary for the purpose of the investi- 
gation, inquiry, trial or other proceeding. 
Tt is this equivocality that has presumably 
led the learned Public Prosecutor to 
suggest that the section only contemplates 
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the issue of summonses on behalf of the 


‘prosecution and is not designed to assist 


the defence. Weare, however, unable to 
agree with his contention which finds no 
support from the terms of the section and 
is illogical. Cases frequently arise in 
which certain documents or things are 
necessary or desirable for the purpose of 
assisting the accused in his defence and 
it would be unreasonable to suppose that 
the aid of s. $4 or s. 96, Criminal Pro- 
cedure Code, could not be invoked to obtain 
their production. 

It would appear to me that the necessity 
or desirability specified in the section 
would be such as would serve the ends of 
justice. In In re Lakhmidas Naranji (4), 
the Bombay High Court laid down that 
the question whether the production of a 
particular document or book is necessary : 
or desirable for the purposes of any trial 
is one which must be decided by the 
Magistrate before he orders the production 
and in determining that question he has 
to exercise his discretion judicially in the 
sense that he must satisfy himself that 
the document or book has a bearing upon 
and is relevant to the case. There can. 
be no doubt that if the prosecution wit- 
nesses in this cass have: previously given 
statements to the Police regarding the 
facts in issue those statements must be 
relevant to and have a bearing on the 
case. They cannot therefore be excluded 
on the ground of irrelevancy. 

Now, an accused person has a right 
ander s. 133, Evidence Act, to cross-examine 
a witness called by the adverse party and 
inter alia ss. J45 and 155, Evidence Act, | 
afford certain incidental rights with re- 
gard to cross-examination and are to that. 
extent corrollary to s. 138. Under s. 145 
a witness may be cross-examined as to 
previous statements made by him in writ- 
ing or reduced into writing, and if it 
is intended to contradict him by the 
writing, his attention must be called to 
those parts of it which are to be used for 
the purpose of contradicting him, Under 
s. 155 the credit of a witness may be 
impeached inter alia by proof of former 
statements inconsistent with any part of 
his evidence which is liable to be con- 
tradicted. It is surely desirable and in 
the interests of justice that effect should 
be given to these rights and it would not. 
therefore be in ths interests of justice to 
withhold a prior statement made by a 
witness which might be atilized for the 

(4) 5 Bom. L R 980 i 
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legitimate purposes of cross-examinatione, 
unless the law specifically excludes it. As 
was observed by Nanabhai Haridas, J., 
in keg. v. Uttamchand Kapurchand (5): 


“The object of a trial in every case is to ascertain 
the truth in respect of the charge made. For this 
purpose it is necessary that the Court should be in 
a position to estimate atits true worth the evidence 
given by each witness, and nothing that is cal- 
culated to assist it in doing so ought to be 
excluded, unless for reasons of public policy, the 
law expressly requires its exclusion.” 

Examples of those provisions of law 
which, in certain circumstances, exclude 
prior statements of a witness from being 
used are ss. 123 to 125, Evidence Act, 
and ss. 162 and 172, Criminal Procedure, 
Code. The Public Prosecutor is unable 
to specify any provision which would 
exclude the production in Court and 
use of statements of the kind sought to be 
produced and used inthis case, nor would 
any such appear to exist. 

In the case of Harbans v. Emperor 


Jo Ind. Cas. 77 (2), in which 
the facts were almost identical with 
those existing in this case, it was 


sought to exclude under ss. 123 to 126, 
Evidence Act, statements made by wit- 
nesses in the course of a departmental inquiry 
into the conduct of Police Officers. The 
Calcutta High Court held that the statements 
fell within the ordinary rules of evidence 
as laid down in ss. 155 and 162, Evidence 
Act, and were not excluded by ss. 123 
to 125 of the Act. I would refer to the 
following observations made in the course 
of the judgment : , 

“Section 123 hes been held to apply to the deli- 
‘berations of the Parliament, proceedings of the 
Privy Council, communication between public 
officials in the discharge of public duty and the 

ike............Then as regards s. 124 it cannot be 
said that when witnesses come before a Police 
Officer and make accusations against one of his 
subordinates that those communications are made 
in official confidence so that when the accused is 
on his trial, he cannot ask to know what bis 
accusers say. It seems to us that the public interest 
would suffer much more by the concealment of 
these statements than by their disclosure. 

"Section 125 obviously has no application, It is 
not pretended that those statements were the source 
from which the District Superintendent obtained 
his information that any offence has been com- 
mitted.” 

I would, however, take this opportunity 
of emphasizing that although the law affords 
ample scope for the cross-examination of a 
witness as to previous statements made 
by him, it obviously does not follow that 
any and every contradiction which may 
be ‘established will discredit the witness. 
All testimony must be considered and 


(5) 11BHO R 120, 
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weighed in the light of the surrounding 
circumstances, the probabilities of the case, 
the status of the witness and the like. 
Jourts in this country have with frequency 
laid it down that the maxim ‘falsus in 
uno falsus in omnibus” cannot be applied 
with anything like rigidity to witnesses in 
India. 

The learned City Magistrate has relied 
upon two rulings of ihe Bombay High 
Court in support of his decision, one being 
Emperor v, Jahangir Cama (6), and the 
other In re Barjorji Framji Bharucha (T). 
With reference tothe first case in which 
there had been a departmental inquiry 
into the conduet of a Deputy Collector 
followed by a prosecution, reliance was 
placed by the learned City Magistrate on 
the following observations of Madgaonkar 
and Crump, JJ., respectively : 

“No authority is shown toentitle the defence to 
the statements recorded prior to August” 
and 

“Then as regards the statements under s. 162 I wish 
to say that I agree withthe view expressed by my 
learned brother that the statements recorded by 


Mr. Kothavalla in the confidential inquiry are not 
within the scope of s. 155,” 


That case came up in revision to the 
Bombay High Court. The statements, 
copies of which had been refused to the 
defence, differed little from certain other 
statements of the same witnesses recorded 
at another time, copies of which had been 
furnished to the defence. Madgaonkar, J.’s 
observations were apparently in the nature 
of obiter dicta and in any event the 
provisions of ss. 94 and 257, Criminal 
Procedure Code, and s. 162, Evidence Act, 
were presumably not considered by him. 
Moreover, the learned Judge did not specify 
any provision of law which would exclude 
such statements. The observations of 
Crump, J., refer to s.155, Criminal Pro. 
cedure Code, and not s. 155, Evidence 
Act. 

The case of In re Barjorji Framji 
Bharucha (7); is not a direct and conclusive 
authority on the point at issue. Itis a 
decision to the effect that an investigation 
made with respect to proceedings under 
Chap. VHI, Criminal Procedure Code, did 
not fall within the purview of Chap. XIV 
of the Code, and therefore s. 162 of the 
Code, did not apply to statements taken 
in an investigation under s. 51 (D (b), 


(6) 106 Ind. Cas. 109; A I R 1927 Bom. 501; 28 
Or, LJ 1012; 29 Bom. LR 996; 8 A Or, R 


324, 

(7) 139 Ind. Cas, 628: A IR 1932 Bom. 196; 34 
Bom. L R 258; (1932) Or. Oas, 300; Ind, Rul, (1932) 
Bom, 521; 33 Or, L J 797, 
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Bombay District Police Act, 1890. Beyond 
deciding that the statements applied for 
did not fall under s. 162, Criminal Pro- 
cedure Code, the High Court did not 
apparently consider whether they could 
by law be excluded, and if so, under what 
provision. 

The case of In re Charlet (8), however 
affords us some assistance with reference 
to s. 94, Criminal Procedure Code. In 
that case it was held that the accused had 
aright toa copy of the statements made 
by witnesses at an inquest inquiry and 
that the Magistrate was entitled under 
s. 94, Criminal Procedure Code, to call for 
the record of the inquest inquiry from the 
Police. In conclusion, therefore, I am of 
opinion that the statements applied for were 
desirable in the interests of justice and that 
they are not privileged. With reference 
to the stage at which the accused are 
entitled to apply for those statements 
and the provisions of law under which 
application should be made, the; matter 
has been referred tothe Full Bench, 

Order of the Full Bench 

Lobo, A. J. C.—The Judicial Commis- 
sioner and O’Sullivan, A. J. C., who dealt 
with this Revision Application, have, 
before disposing of the application referred 
for the decision of a Full Bench the follow- 
ing question: 

“Whether a Oourt acting under s. 24, Criminal 


Procedure Code, may not at any stage call for the 
production of a document atthe request of the 


accused,” 
The circumstances under which this 


question has arisen and the facts giving 
rise to it are not disputed and are thus 
set out by the learned Judicial Commis- 


sionerin his referring order: ` 
“Information was] laid before a Sub-Inspector of 
Police that a young lad had been guilty ofan in- 
‘famous offence. It was alleged that the Sub-Inspector 
made use ofthis information to extort from the boy's 
father Rs. 250as hush money. Into this allegation 
an inquiry was made bythe Deputy Superintendent 
of Policeand the Inspector of Police. It appears 
that statements were recorded by these officers: the 
result of the Inquiry was that a complaint of an 
offence punishable under s. 384, Indian Penal 
Code was lodged before the Additional District 
Magistrate of Karachi. At the trial in the Court of that 
.Magistrate it was suggested to oneof the prosecution 
witnesses that he had made a certain statement be- 
fore the Police Officers,he denied it. An applica- 
tion was then made under 5, 94 for an order of 
production of the statements recorded during the 
departmental inquiry. The learned Magistrate ruled 
that this request at that stage was premature but 
that it might berepeated after the fraiming of the 
charge In due course the charge was framed and 


(8) 85 Ind. Cas. 42; AIR 1925 Mad. 424; 26 Or 
L J 426; 20 L W 745. 
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the application was repeited, The learned Magis- 
trate then ruled that the defence were not entitled 
to the-:statements they asked for andhe did not 
consider those statements necessary for the trial. The 
application was, therefore, rejected.” 

Now, Chap. VI, Criminal Procedure Code, 
and Chap. Vllin which s. 94 occurs, provide 
the machinery available to a Criminal 
Court for the purposes indicated in the 
respective headings of the chapters, viz., 
“to compel appearance” and: 

“to compel the production of documents and other 
movable property and for the discovery of persons 
wrongfully confined.” 

The whole scheme of the Code indicates 
that the provisions of these two chapters 
apply to all inquiries, trials and proceedings 
under the Code. The sections in Ohap. 
VI relating to “compelling appearance” do 
not specify themselves when and under 
what circumstances the machinery referred 
to therein isto be used by a Court; these 
circumstances are embodied in other 
sections of the Code. Section 94, however 
in express terms lays down that the 
machinery provided thereinisto be used 
when the Court 

“considers that the production of any document or 
other thing is necessary or desirable for the pur- 
poses ofany investigation, inquiry, trial or other 
proceeding,” 

This is, therefore, the sole criterion for 
the use ofthe machinery therein provided. 
Clase (3) of the section sets forth the 
only limitations provided by the Legislature 
to the rule that the machinery provided by 
s. 94 isto be used when the Court con- 
siders that the production of any document 
or other thing is necessary or desirable 
for the purposes of any investigation, 
inquiry, trial or other proceeding under the 
Code. It reads: 

“94i (3).—Nothing in this section shall be deemed 
to affect the Evidence Act, 1872, ss. 123 and 124, or 
toapply to a letter, postcard, telegram or other 
document, or any parcel or thing in the custody of 
the Postal or Telegraph Authorities.” 

In our opinion also there is nothing in 
s. 94, Orimioal Procedure Oode, which 
restricts the use of the machinery provided 
therein to any particular stage of an in- 
vestigation, inquiry, trial or other proceed- 
ing under the Code. On the contrary the 
word “whenever” appearing at the very 
forefront of the section excludes the idea 
ofany such restriction. Itis at this point, 
however, that we find ourselves confronted 
by a difficulty. It has been pointed out 
that in the case of Tahilram v. Pitamber- 
das (3), a Divisional Bench of this Court 
decided that in the trialof a warrant case 
under the procedure provided in Chap. 
XXI; Criminal Procedure Code, a Magis- 
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trate should not and: cannot enterlain an 
application by the accused for the produc- 
tion of any document or documents he 
requires for the purposes of the case before 
a charge has been ‘framed and before he 
has entered upon his defence. The dis- 
cretion of the-Court to bring into opera- 
tion at any stage the machinery provided 
by 8. 94, it would appear, is sought to be 
restricted by the provisions of s. 207, 
Criminal Procedure Code, which reads as 
follows:: 

. “237. (1) If the accused after he has entered upon 
his defence, applies tothe Magistrate to issue any 
process for compelling the attendance of any witness 
for the purpose of examination or cross-examination 
orthe prcduction of any document or other thing, the 
Magistrate shall issue such process unless he consi- 
ders thatsuch application should be refused on the 
ground that it is made for the purpose of vexation or 
delay or for defeating the ends of justice. Such ground 
shall be recorded by himin writing: Provided 
that when the uscused has cross-examined or had 
the opportunity of cross-examining anyf{witness after 
the charge is framed, the attendance of such wit- 
. ness shall not be compelled under this section 
“unless the Magistrate is satisfied that it is necessary 
for the purposes of justice. (2) The Magistrate may, 
before summoning any witness on such application, 
require that bis reasonable fexpenses incurred in 
attending for the purposes of the trial be deposited in 
Court.” ; 

Inthe case of Tahilram v. Pitamberdas 

. (3), the complainant, who was the General 
Manager of the Sind Bank, was prosecuting 
the accused who was the Local Manager of 
the Bank, for the offence of criminal breach 
of trust. The examination-in-chief of the 
witnesses for the prosecution had been con- 
. cluded when the accused applied to the 
Court to require the complainant to pro- 
duce fifteen documents from the record of 
his Bank. The Magistrate made the order 
and issued the process before framing any 
charge against the accused. It was held 
that the Magistrate wus wrong in making 
such an order at that stage of the case. 
Pratt, J. O., said: 


“The case is a warrant case and the Magistrate 
must observe the procedure laiddown in Oh. XXI, 
- Criminal Procedure Code. Under s. 252 the Magis- 
trate shall first hear the complainant and take all such 
evidence as may bs produced in support of the 
prosecution. The accused's right to call evidence or 
documents does not arise until after the charge has 
been framed and read to him under ss. 254 and 255, 
Oriminal Procedure Code. This right is given by 
s. 237 and 15" subject to the limitations enjoined by 
that section...... The Magistrate should not have 
entertained the application at this stage of the case 
but should have informed the accused that he was 
at liberty to renew it if a charge was framed against 
him. In that event the Magistrate should deal with 
it under s, 257 and subject to the limitations enjoined 
by that section.” 

Section 94, Criminal Procedure Code, is 


nowhere referred to in the judgment. The 
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nature of the documents called for by the 
accused is not mentioned inthe report of 
the case; there is no indication in the re- 
port for what purpose the accused desired 
the production of the documents, or for 
what reasons the Magistrate granted the 
application. 

In these circumstances it seems to us 
that the question at issue in the case of 
Tahilram v. Pitamberdas (3), was decided 
solely upon the provisions of s. 297, Crimi- 
nal Procedure Code, and it does not ap- 
pear to have been the case of the accused 
that his application came within the terms 
of s. 91, Criminal Procedure Code. In our 
opinion, s. 257, Criminal Procedure Code, 
neither controls nor imposes any limita- 
tions on the power of a Court to exercise 
its discretion in using the machinery pro- 
vided by s. 94, Criminal Procedure Code. 
It is no bar tothe exercise of that discre- 
tion in a trial under the provisions of 
Chap. XXI before that trial has reached the 
stage indicated by s. 257. No such res- 
triction is indicated by the section itself or 
by any other section in Ohap. XXI preced- 
ing it. When the accused in the trial of 
a warrant case enters upon his defence he 
is to present his evidence, oral and docu- 
mentary. If by his own efforts he is unable 
to do so, s. 257 enables him to apply to the 
Court to assist him by using the machinery 
available to the Court;under Ohaps. VI and 
VII, Criminal Procedure Code. This the 
Court shall do unless it 

“considers that such application should be refused 


on the ground that it is made for the purpose of 
vexation or delay or for defeating the ends of justice.” 


Sections 257 and 94, Criminal Procedure 
Code, are not antagonistic, they are inter- 
dependent. Section 94, Criminal Proce- 
dure Code, affords any party to an inquiry, 
trial or other proceeding under the Code, 
the facility of having documents and things 
produced at any stage of such inquiry, 
trial or proceeding. The facility is res- 
tricted. The restriction lies in the fact 
that the necessity or desirability of the 
production must be shown to the satisfac- 
tion of the Court. Section 257, Criminal 
Procedure Code, gives an accused person 
a right, subject to another, but lesser 
restriction, to claim the same facility. The 
restriction consists in the accused having 
to satisfy the Court'that his demand is not 
made for the purpose of vexation or delay 
or for defeating the ends of justice. 

In other words, the facility afforded to 
parties to an inquiry,trial or obher proceeding 
under the Code by s. 94, Criminal Procedure 


* 468 
Code, is under s. 257, Criminal Procedure 
Code, crystaliized into a restricted-right.in 
favour of an accused person at a particular 
stage in the trial of a warrant case under 
the procedure prescribed in Chap. XXI, 
Criminal Procedure Code. In the course 
of arguments certain cases ..were cited 
before us, but none of them is really 
helpful. The judgment of Lakshmana 
Rao, J., of the Madras High Court in 
M. Michael v. Emperor (9), is comprised 
in seven lines and gives no indication 
whatever of the stage of the trial at which 
the question arose. 

The same must be said of the judgment 
of Spencer, Acting O. J., of the 
Madras High Court in the case of 
In re Charlet (8). The judgment is very 
brief and the report contains no indication 
as to the stage when the question involved 
arose. In In re Lakhmidas Naranji (4), 
the position was notthe same as that in 
the case out of which this reference arises. 
‘In that case the Court was moved by the 
prosecution for the inspection of entries in 
‘the books of the accused. 

The case which has occasioned this 
reference serves as an illustration of what we 
have said in regard to s. 94, Criminal Proce- 
dure Code, and its interpretation. -In the 
trial ofa warrant case the Magistrate is 
required under the provisions of s. 252, 
Criminal Procedure Oode, to take all the 
‘evidence produced in support of the pro- 
secution. “Evidence,” there can be no 
doubt; includes the examination, cross- 
‘examination and re-examination of a witness. 
Jf authority is required for this proposition, 
reference may be made to the case of 
“Ashirabad v. Maju (10), and Menon v. 
Krishnan (11). Theright to cross-examine 
a prosecution witness includes the right 
to cross-examine him as to any previous 
-statement made by him in writing or reduc- 
‘ed into writingand relevant to matters in 
question. The method of such cross-exa- 
mination is regulated by s. 145, Evidence 
Act, which reads as follows: 

“A witness may be cross-examined as to previous 
statements made by himin writing or reduced into 
writing, and relevant to matters in question, without 
such writing being shown to him, or being proved; 
but, if it is intended to contradict him by the writing, 


his attention must, before the writing can be proved, 
be called to those parts of it which are tobe used for 


the purpose of contradicting him.” 
This right, obviously, the accused is not 


(9) (1933) M W N 1270. 


(10) 8 O W N 838. 
`  (11)97 Ind. Cas. 618; AIR 1926 Mad. 989; 27 
Or. L J 1123; 49 M 978 24 LW 30i; 51M LJ 328; 


(1926) M W N 730, 


MUHAMMAD RAHIM 0, EMPEROR 


15410 
in a position toexercise except upon pro- 
duction of the previous statement of the 
witness. Again, under s. 157, Evidence 
Act, the testimony of a witness may be 
corroborated by any former statement made 
by such witness relating tothe same matter 
at or about the time when the fact tcok 
place or before any authority legally com- 
petent to investigate the fact. An accus- 
ed person in exercising his right of cross- 
examining a prosecution witness may find 
it necessary to corroborate the statement of 
that witness in Court under the provisions of 
s. 197, Evidence Act, by putting in his pre-. 
viously recorded statement which he has 
every right todo. This right the accused © 
obviouslyis not in a position to exercise 
without production of the previous statement 
which he desires to use for the purpose of 
corroboratien. 

The above documents may not have been - 
produced by the prosecution or used by the 
prosecution witnesses. Nevertheless, the 
accused, who has a right to cross-examine 
the prosecution witnesses, is entitled under 
the provisions of ss. 145 and 157, Evidence 
Act, to use these documents inthe exercise 
of theright of cross-examination given to 
him during that stage of his trial. To deny 
his claim tothe production of such docu- 
ments would be to deny the accused a right 
given tohimin the procedure prescribed 
for the trial of his case. In our- opinion a 
Court exercising its discretion under s. 94, 
Criminal Procedure Code, not only may call 
for the production of such documents at the’ 


` request of the accused, but ought to do so, 


as their production is obviously necessary 
and desirable forthe purposes of the trial. 

Cases again may arise in which owing 
to the dishonesty of the prosecution in 
withholding material documents or for any 
other reason, the production of certain docu- 
ments called for by the accused before the 
framing of a charge and before he enters 
upon his defence, may conclusively estab- 
lish his innocence or the absence of a case 
which case, if unrebutted, would warrant 
his conviction. In such circi-mstances, it 
would be highly unfair to an accused 
person to reject his application to compel 
production and insist on the trial™ roceeding 
in the usual manner. $ 

Ina clear case of the kind indicated 
above, the Court acting under s. %4, Cri- 
minal Procedure Code, would be ‘justified in 
calling for the production of such &oguments 
at the request of the accused at aay stage 
of the trial; the production would b3-desira- 
ble, if not necessary, for the purposes of the 


1935 


trial. We would, therefore, answer the ques- 
tion referred for the decision of the Full 
Bench as follows:—_ 

Under s. 94, Criminal Procedure Code, 
any partytoaninquiry, trial or other pro- 
ceeding under the Code may at any stage 
apply tothe Court to call for the production 
of a document or other thing and is entitl- 
ed to its production if he satisfies the Court 
that such production is necessary or desira- 
ble for the purposes of such inquiry, trial or 
other proceeding. Unders. 257, Criminal 
Procedure Code, an accused person is en- 
titled at the particular stage of his trial 
` Specified in the section to apply to the Court 
to call forthe production of any document or 
thing, and the Court shall cause such produc- 
tion unless it considers that application 
should be refused on the ground that it is 
made for the purpose of vexation or delay 
or for defeating the ends of justice. 

Before concluding this judgment we think 
if necessary to add incidentally that we 
agree with the dictum ofthe learned Judges 
of the Bombay High CourtinIn re Lakh- 
midas (12), that the jurisdiction of the Court 
to order the production of a document or 
thing carries with it the jurisdiction to 
allow the right of inspection. 

D, Reference answered. 

{12) 5 Bom, L R 978, 
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RANGOON HIGH COURT 
Special Second Civil Appeal No. 91 
of 1934 
June 27, 1934 
Donkey, J. 
MASTRAM—APPELLANT 
VETSUS 
MA OHN AND OTHERS — RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 53-4— 
Held, 3. 53-A applied to the facts of the case. 

V conveyed his property to M by an unregistered 
document. M executed a registered mortgage of 
this property to d. The mortgage was a usufruc- 
tuary mortgage, but A had been unable to obtain 
possession of the property thereunder. Ina suit for 
possession by A against defendants and M, the 
defendants alleged, that they were owners of this 
property, and that they had purchased it by an oral 
agreement from this same V eight years prior to 


Buit : 

Held, that M entered into psssession in part per- 
formance of the contract of sale between M and V, 
The contesting defendants as claiming under the 
transferor, V were debarred from enforcing against 
A who was claiming under the transferee, any right 
in respect of this property. 

Held, also that A was nofentitled to a declaration 
of his title tothe property, but he was entitled toa 
declaration of hisright to the possession thereof as 
pgainst tbe defendants. 
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Sp. 8. C. A. against a decree of the 
District Court, Kyaukse, dated February 12, 
1934. 


Mr. A. N. Basu, for the Appellant. 
Mr. J, V. Kale, for the Respondents. 


Judgment.—The plaintiff-appeliant 
brought a suit against the three defendants- 
respondents for the possession of a house 
and a house-site, and he was successful in 
the original Court, but the decree of the 
Township Court was reversed on appeal by 
the Additional Judge of the District Court 
of Kyaukse. The first and second respon- 
dents, Ma Ohn and Maung Yin Maung, are 
husband and wife, and the third respon- 
dent, Ma Lon, is the sister of Ma Ohn. Ma 
Lon has never contested the plaintiff- 
appellant's right to the possession of this 
house and site. It appears that for some 
time the housein question has been in the 
joint occupation of the three respondents. 
Their title was originally derived from one 
Venu Gopal. On March 7, 1927, Venu 
Gopal bought this house and site from one 
Ma Thin by a registered deed, and then on 
February 14, 1932, Venu Gopal, in his turn, 
conveyed this property to Ma Lon only by 
an unregistered document. On September 
11, 1933, Ma Lon, executed a registered 
mortgage of this property for asumof 
Rs. 200 totheappellant. The mortgage was 
a usufructuary mortgage, but so far the 
appellant has been unable to obtain posses- 
sion of the property thereunder. The appel- 
lant further allegesthat subsequent to this 
registered mortgage he purchased the 
property from Ma Lon by an oral agree- 
ment; but he is, of course, not permitted 
to prove this oral agreement for sale, and 
his suit must therefore be based upon the 
registered usufructuary mortgage. 

Now, the answer of the respondents, Ma 
Ohn and Maung Yin Maung, to the appel- 
lant’s case was that they were owners of 
this property, and that they had purchased 
it by an oral agreement from this same 
Venu Gopal eight years prior to suit being 
brought. It seems quite clear that their 
claim to have purchased the property from 
Venu Gopal at that time must be falee, as 
Venu Gopal himself did not purchase it 
until 1927. Moreover, all the title deeds of 
the properiy were in the possession of Ma 
Lon, and she handed them: over to the 
appellant at the time that the usufructuary 
mortgage was created. The learned 
Additional District Judge has based his 
decision, that the appellant is not entitled 
to the possession of the property, on the 
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case of Maung Ba v. Maung Kywe (1); but 
he has failed to notice that the decision in 
this case is really against his decision, for 
it was held there that a person who 
derives title to property on an un- 
registered document cannot eject a person 
In possession of the property who was not 
put in possession thereof by him or by 
his vendor. Now, the allegations set up 
by the respondents, Ma Ohn and Maung 
Yin Maung inthis case are actually that 
they were put into possession by the 
vendor of the property to Ma Lon; and 
consequently this decision had no applica- 
tion to the facts before the learned Judge. 
He has overlooked the 
8. 53-A, Transfer of Property Act, which 
were added by the Amending Act of 1929, 
and which, in my opinion, ‘conclude this 
case in favour of the appellant. The 
relevant portion of this section, so far 
as this case is concerned, runs as follows: 
eer ~.. notwithstanding that the contract, though 
required to be registered, has not been registered, or, 
where there is an instrument of transfer, that the 
transfer has not been completed in the manner 
prescribed therefor by the law for the time being in 
force, the transferor or any person claiming under him 
shall be debarred from enforcing against the 
transferee and persons claiming underhim any right 


in respect of the property of which tke traneferee bas 
taken or continued in possession,” 


There is no doubt of the fact that Ma 
Lon was in possession of this house and 
site under the unregistered deed of sale 
executed in her favour by Venu Gopal. It 
-isurged on behalf of Ma Ohn and Maung 
' Yin Mung that the requirement of the first 
clause of s. 53-A, viz, that the contract 
‘must Le by writing signed by the trans- 
feror, has not been complied with in this 
case because Ma Lon was in possession of 
the house and site for several.years befcre 
this unregistered deed wes excuted. But 
this seems to me to be a matter of no 
moment, for Ma Lon’s own evidence (and 
in fact this evidence is supported even 
by that of the contesting respondents) is 
to the effect that she contracted with 
Venu Gopal to buy this property and 
entered under that contract into possession 
thereof, but that the actual document of 
transfer was not executed by Venu Gopal 
until several years later because she had not 
yet paid the purchase price. Consequently, 
itis quite clear that Ma Lon entered into 
possession in part performance of the 
contract of sale between her and Venu 


(1) 110 Ind. Cas. 735; A I R1928 Rang. 124;6R 


125. 
(2) 140 Ind. Cas, 777; A IR 1933 Rang. 4;10 R 
29; Ind, Rul, (1933) Rang, 2, ee 
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Gopal. She has since that time continued 
to bein pessession, and is stillin posees- 
sion. 

Now, the appellant, Mastram, derived 
his title through Ma Lon; whereas the 
contesting respondents, Ma Ohu and 
Maung Yin Maung derived their title (if 
ever they had any title) through Venu 
Gopal. Consequently, the provision of that 
clause of s. 53-A, which I have just read are 
clearly applicable to this case. The contest- 
ing respondents as claiming under the 
transferor, are debarred from enforcing 
against the appellant who is claiming 
under the transferee, any right in respect 
of this property. On behalf of the contest- 
ing respondents reference has been made 
to the decision in Ko Yan v. Ma Mai Wi (2), 
which lays down that a purchaser of 
immovable property of the value of Rs. 100 
and upwards cannot sue for a declaration 
of his title to the property without a 
registered instrument, but this ruling bas 
no application to the present case, Of 
course the appellant isnot entitled to a 
declaration of his title to ihe properly, but 
he is entitled to a declaration of his right to 
the possession thereof as against the respon- 
dents. 

Consequently the judgment and decree 
of the District Court were wrong, and they 
are set aside, and the judgment and decree 
of the Township Court are restored with 
costs, Advocate’s fee in this Court, three gold 
mohurs. Ishould, however, note that the 
decree of the Township Court is in the 
wrong form. It should be a decree, not “as 
prayed for,” but declaring the right of the 
plaintiff-appellant to the possession of the 
property. 

D. Appeal allowed. 


ae nell 


BOMBAY HIGH COURT 
First Civil Appeal No. 146 of 1929 
August 2], 193-4 
Murray AND Maox in, JJ. 
DATTATRAYA GOPAL LIMAYE 
AND OTRERS— DEFENDANTS—A PPELLANTS 
VETSUS 
MUHAMMAD KHAN FATEHKHAN 
DESHMUKH AND OTHERS— PLAINTIFFS — 
RESPONDENTS 

Dekkhan Agriculturist’ Relief Act (XVII of 
1&79;, s. 13—Suit on mortgage--Accounis up to date 
of suit and accounts subsequent—Civil Procedure 
Code (Act V of 1908), O. XXXIV, 1. 7. 

In a morgage suit governed by the Dekkhan 
Agriculturists’ Relief Act, accounts under s, 18 of 
the Act can be taken only up tothe date of the 
puit, Accounts subsequent tothe date ofthe suit 


1935 


should be taken in terms of O. XXXIV, r., 7, 
Oivil Procedure Code. 


F.C. A. from the decision of the First 
Class Sub-Judge, Thana, in Civil Suit 
No. 118 of 1923. 

Mr. Y. V. Dikshit, for the Appellants. 

Mr. Solomon Moses, for the Respondents. 


Judgment.—This is an appeal against 
a final decree in a redemption suit. The 
final decree was made on July 1, 1929. 
There had, however, been a preliminary 
decree, made on January 4, 1929, against 
which an appeal was made to this Court, 
No. 205 of 1926. The redemption suit 
was in respect of two mortgages, each for 
a different sum, executed in 1881 and 
1892. The Original Court had held that 
plaintiffs were not agriculturists, and had 
directed an account to be taken on that 
footing. In this Court it was held that the 
defendants were agriculturists, and conse- 
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quently that they were entitled to have ` 


an account taken under the provisions of 
the Dekkhan Agriculturists’ Relief Act. 
It was also held on the question of the 
consideration of the earlier mortgage, that 
it was all furnished, and that it amounted 
to Rs. 13,206-8-0. As tothe consideration 
of the second mortgage, it was found that 
the question could not then be disposed 
of, since that mortgage had been based 
on aseries of khatas, an account of which 
had to be taken under the Act by a Com- 
missioner. This Court, therefore, varied the 
Original Court's preliminary decree, and 
directed accounts of the first mortgage to 
be taken as set out in that judgment, 
and an account of the second mortgage 
to be taken by a Commissioner, under 
the Dekkhan Agriculturists’' Relief Act, 
and the question of instalments, if any, 
was directed to be decided after the 
final decree wasdrawn up. This judgment 
was delivered on September 3, 1929, two 
months after the final decree in the suit 
was made by the Original Court. 

The fact that a final decree had already 
been made was not brought to the notice 
of the Bench which heard the appeal 
against the preliminary decree, and this 
fact has causedso much delay since then. 
We think, it is clear that the final decree 
based on findings of fact and law which 
have been set aside by this Court, must 
be reversed, andthat the matter must be 
remanded to the Original Court for the 
taking of an account, as directedin the 
judgment of September 3, 1929, which we 
understand has not yet been done, asthe 
accounts that have been taken are under 
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the Civil Procedure Code, and not under 
the Dekkhan Agriculturists’ Relief Act, 
and only up to 1922, which is the date of 
suit. 

Mr. Dikshit for the appellants has now 
raised another question and has argued 
that as mortgagees have been in posses- 
sion from the date of the suit till 1928, 
when possession was given to the moriga- 
gors, his clients are not bound to account 
for rents and profits received in that 
interval. He relied on the ruling in 
Ramachandra Venkaji v. Kallo Devji (1), 
a decision of Sir Basil Scott and Shah, J., 
in which in somewhat similar circumstances 
it was held that the mortgagee remained 
a mortgagee for the purpose of the re- 
demption suit, even assuming that he had 
been in possession for more than twelve 
years since the death of the original 
mortgagor, and further that mesne profits 
from the date of suit could not be 
awarded to the mortgagors as the enforce- 
ment of the provisions of s. 13, Dekkhan 
Agriculturists’ Relief Act, 1879, placed the 
mortgagor in a much more favourable 
position than he would be in, if he relied 
upon the terms of the contract, and no 
presumption could arise that the mort- 
gagee was, apart from the provisions of 
the Dekkhan Agriculturists’ Relief Act, 
not entitled to retain possession after the 
date of the institution of the suit. 

This Bench has discussed the point 
raised by Mr. Dikshit recently, and the 
view takenin our judgment was, that since 
s. 13, Dekkhan Agriculturists' Relief Act, 
provides for an account to be taken to 
the date of suis but not thereafter, and 
where, as in that case, the mortgagee has 
remained in possession, the provisions of 
O. XXXIX, r. 7, Civil Procedure Code, 
then take effect. Mr. Solomon for the 
respondents has also drawn our attention 
to the case of Muhammad Ebrahim v. 
Shaikh Muhammad (2) there :. 

“Plaintifis sued for accounts and for redemption 
of a mortgage under the Dekkhan Agriculturista’ 
Relief Act, and obtained aninstalment decree for 
redemption in their favour. By the terms of the 
decree the plaintiffs were directed to pay a certain 
amount with interest at 6 per cent. per annum from 
the date of suit and were held entitled to recover 
possession ofthe property mortgaged at once, the 
mortgage being liable to account for profits received 
from the date of suit till restoration of possession 
to the plaintiffs. The mortgagee having objected to 
that part of the decree which gave him interest 
and directed him to account for mesne profits ; 
[it was] 

(1) 30 Ind. Oas, 396; A IR1915 Bom. 131; 39 B 


9981. 
(2) 55 Ind. Gas, 557; A I R 1920 Bom, 241; 44 B 
372; 22 Bom, LR led, 
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“Held......that under s. 15-B (1), Dekkhan Agri- 
culturist’ Relief Act, the Court had power to allow 
interest to the mortgagee and to direct him to 
account for mesne profits from the date of suit till 
restoration of possession,” 

On the facts of the present case we think 
that the proper direction to make isthat 
an account should be taken of the con- 
sideration for the second mortgage as re- 
quired by s. 13, Dekkhan Agriculturists’ 
Relief Act, and also of the first mortgage 
on the basis that its consideration was 
Rs. 13,206-8-0, the mortgagees being allow- 
ed interest at six per cent. on that amount 
till date of suit, as already decided in 
Appeal No, 205 of 1926, and that from 
the date of suit to the date of the preli- 
minary decree, an account should be 
taken inthe termsofO. XXXIV, r. 7, the 
mortgagees’ rents and profits being cal- 
culated, and interest at six per cent. per 
annum being credited to the mortgagees 


on the amount due to the defendants at’ 


the date of such decree being determined. 
Costs costs in the suit. The cross-objections 
are dismissed. 

D. Order accordingly. 





CALCUTTA HIGH COURT 
Civil Rule No. 70% of 1934 
July 27, 1934 
Nastm ALI AND KHUNDKAR, JJ, 
BARALA DASSI—PFETITIONER 
versus 
PRESIDENT, CALCUTTA 
IMPROVEMENT TRIBUNAL— 


OPPOSITE Party. 

Land Acquisition Act (I of 1894:, s 32~Com- 
pensation money—Investment of—Considerations— 
Duty of President—Interpretatton of  Statutes— 
Application of law— Considerations. 

The President (of the Calcutta Improvement 
Trust) has jurisdiction under s. 32, Land Acquisi- 
tion Act to reinvest the money in the pur- 
chase of other lands and inthis matter be acts as a 
Judge and has got toexercise his function in a 
judicial manner. The President is to exercise his dig- 
cretion in making the investments in the interest of 
persons for whom the money is held in trust. The 
President should invest money in purchasing the 
lands presumably of the same value andincome as 
the lands acquired. 

It is the duty of alaw-giver to foresee only the 
most natural and ordinary events, and toform his 
dispositions in such a manneras that, without en- 
tering into the detail of singular cases, he may 
establish rules common to them all and it is 
the duty of the Judges to apply the laws not only 
to what appears to be regulated by their express 
dispositions, but to all the cases to which a just 
application of them may be made, and which appear 
to be comprehended either within the express sense 
of the law or within the consequences that may be 
gathered fromit. Hurro Chunder Roy Chowdhury 
y. Shoorodhone Debei (1), followed, 
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O.R. from the order of the Court of 
the Caleutta Improvement Tribunal, dated 
May 7, 1934. 

Messrs. Satindra Nath Mukherjee and 
Satish Chandra Mukherjee, for the Petition- 
ers. 

Order.—The facts which give rise to 
this Rule are as  follows:—Premises 
No. 115-1-1 Cornwallis Street and 7 Paul 
Lane in which the petitioner had a Hindu 
widow's estate were acquired by the 
Calcutta Improvement Trust. Under s. 32 
(b), Land Acquisition Act, the compensation 
money, namely Rs. 42,515-11-5, was invest- 
ed in G. P. Notesin 1914. Since then the 
G. P. Notes are being held in deposit by 
the Calcutta Improvement Tribunal and the 
petitioner had been receiving the interest 
periodically accruing theron, On March 2, 
1934, a notice was issued by the President, 
Calcutta Improvement ‘Trust, upon the 
petitioner calling upon her to show cause 
why the said G. P. Notes should not be 
applied in whole or in part inthe purchase 
oflands under the provisions of s. 32, 
Land Acquisition Act. The petitioner 
thereupon appeared before the learned 
President and prayed that the G. P. Notes 
in question might continue to remain in 
deposit as before on certain grounds, The 
learned Presidant by his order dated May 7, 
1934, rejected her prayer. This Rule is 
directed against the said order of the 
President. It appears fromthe order ofthe 
learned President that he is of opinion that 
under the provisions of s. 32, Land Acquisi- 
tion Act, as suitable properties are now 
available, he is bound to change the invest- 
ment andapply the compensation money 
in the purchase of lands. It cannot be 
disputed that the learned President has 
jurisdiction under s. 32 to re-invest the money 
in the purchase ofother lands and that in 
this matter he acts asa Judge and has got 
to exercise his function in a judicial 
manner. The statute does not say that the 
money is to be re-invested inthe purchase 
of land within any particular time. Where 
ihe public officers are empowered to do cer- 
tain things for a third person, the law 
Tequires that it shall be done when the 
interest of that person calls for the exercise 
of that power. 

In the case of Civil Revision No. 1445 of 
1930 Nawab Bahadur of Murshidabad v.Ku- 
mar Arun Chandra Singa, it has been pointed 
out that undere. 32 of the Act, the President 
is to exercise his discretion in making the 
investmentsin the interest of persons for 
It was 
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further pointed out in that case that the 
President should invest money in purchasing 
the lands presumably of the same value and 
income as the lands acquired. The Presi- 
dent while exercising his judicial function 
should therefore consider whether the re-in- 
vestment is expedient in view of the allega- 
tions ofthe petitioner. In a matter like 
this the primary consideration for the Court 
isthe interest of the person for whose 
benefit the legislature has given him the 
power. The learned President appears 
to have made the order in question on the 
supposition that he is bound to re-invest 
since suitable lands are now available. It 
18 not exactly clear what is exactly meant by 
the words “suitable lands.” Jt is not pos- 
sible for us to find out from his order whe- 
ther the lands which are available now 
would bring the same incomeas the lands 
acquired. Againitis not clear from the 
materials before us how the learned Presi- 
dent has come to the conclusion that suitable 
properties are now available. It is true 
that the Land Acquisition Act does not 
lay down any procedure which is to be 
followed in matters like this. But as ob- 
. served by Domat it is a well-known passage 
which is quoted with approval by Sir Barnes 
Peacock, C.J, in his judgement in the 
ease of Hurro Chunder Roy Chowdhury v. 
Shoorodhone Debei, (1) at p. 406*: 

“Since laws are general rules, they cannot regulate 
the time to come 80 as to make express provision against 
all inconveniences, which are infinitein number, and 
so that either dispositions shall express all the cases 
that may possibly happen. Jt is the duty of a law- 
giver to foresee only the most natural and ordinary 
events, and to form his dispositions in such a manner 
as that, without entering into the detail of singular 
cases, he may establish rules common to them alland 
next, it is the duty of the Judges to apply the laws not 
only to what appears tobe regulated by their express 
dispositions, but to all-the cases to which a just 
application of them may be made, and which appear 
to be comprehended either within the express sense 


of the law or within the consequences that may be 
gathered from it.” 


The learned President in our opinion, 
therefore, should hear the petitioner before 
he decides whether it is desirable or advan- 
tageous that the money which has remained 
investedin G. P. Notes since 1914 without 
any objection from anybody, should now be 
re-invested in view of the facts stated in the 
petition of the petitioner before him. The 
matter does not appear to have been pro- 
perly dealt with by the learned President, 
We accordingly make the Rule absolute, 
get aside the order of the learned President 
and direct that the petition filed by the 


(1) 9 WR 402: Beng. L R Sup. Vol. 985. 
* Page of 9 W. R—(Had,] 
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petitioner be re-heard according to law in 
the light of the observations made ahove, 
D, Rule made absolute, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 263 of 1933 
November 16, 1933 
Date SINGH, J. 
GIAN CHAND—Degpenpant 
— APPELLANT 
PVETSUS 
SHER MOHAMMAD AND OTARRS— 
~——PLAINTIFF AND DEFENDANTS 
— RESPONDENTS. 

Mortgage—Suit for redemption—Onus to prore 
that mortgage is still subsisting, if on plaintiff — 
Acknowledgment—Onus of proof that it was in time, 
also on plaintiff. 

In a suit for redemption of a mortgage, the onus 
lies on the plaintiff to show that at the time of the 
suit their mortgage was still subsisting and if 
they endeavour to rely onan acknowledgment, the 
onus stilllies on them to prove thet the acknow- 
ledgment was within time. Sidhari Ram v. Garzi 
Din (1), dissented from, Raila Ram v. Bhana Mal 
(33, distinguished, | 

Mr. R. C. Soni, for the Appellant. 

Mr, Mohammad Hussain, for the Respond- 
ents. 


Judgment.—In this case the plaintiffs 
who are the alienees from the original mort- 
gagors, sued the defendants, who are the 
alienees from the original mortgagees, for 
redemption. The trial Court decreed the 
suit holding that though the date of the 
original mortgage was not proved yet the 
fact that in 1898 the transfer by the original 
mortgagees tothe present defendants was 
a transfer of mortgagee rights alone amount- 
ed to an acknowledgment and the suit was 
therefore within time from the date of that 
acknowledgment. Afterremand ona point 
which does not now concern us, the Jearned 
Additional District Judge held that the 
defendants who relied upon a dccument, 
Ex, D-A, produced after the remand as a 
correct copy of the Record of Rights of 
1856, had failed to prove the said document 
and that the certified copy Ex. P-7, already 
produced by the plaintiffs as a copy of the 
Record of Rights of 1856, was more authen- 
tic than Ex. D-A, Now, Milkhi Ram, 
clerk of the Sadar Kanungo's Office, who 
produced Ex. D-A, definitely deposed that 
Ex. P-7 was an incorrect copy of the Record 
of Rights of 1856, but was a correct copy 
of the Record of Rights of 1861. He also 
stated, and as far as I can see, the learned 
Addititional District Judgeis wrong on this 
point, that Ex. D-A was a part of the Set- 


at 
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tlement Record of 1856. Exhibit P-7 which is 
a certified copy fromthe Sadar Kanungo's 
Office, purports to bea correct copy of the 
Record of Rights of 1855-56. It follows 
therefore that either the Ex. P-7 is an 
incorrect copy, as deposed to by the clerk 
Milkhi Ram, and somebody gave a wrong 
certified copy ta the plaintiffs or the clerk 
Milkhi Ram deliberately perjured himself 
in Court. Thisis the second case I have 
recently come across where allegations have 
been made that wrong certified copies have 
been given by the Sadar Kanungo’s Office. 
I would therefore direct that a copy- of this 
judgment be sent tothe Deputy Commis- 
sioner of Sheikhupura District for such 
action as he may think necessary. I point 
out that by the rules of the High Court, in 
order to save the time of officials the Sadar 
Kanungo and Patwari are not .required to 


appear in Court, but if correct copies are 


not supplied,it becomes extremely difficult 
for the Court to decide cases where land is 
involved. 

-Proceeding however with the judgment of 


the learned Additional District Judge, he 


held again that the unregistered deed of 
1898 which was referred toin the mutation 
entries, Exs. P-4 and P-5 must be in ex- 
istence and in the possession of the defend- 
ants who had denied their possession and 
that therefore these deeds contained an 
acknowledgment of the original mortgage 
presumably and therefore the suit was 
within time as limitation ran from the 
date of the acknowledgment, namely, 1898. 
He further referred to the fact that the 
Jamabandis up to the present, that is, 
1925-26, continued to show the plaintiffs as 
owners and the defendants as mortgagees 
and he therefore dismissed the appeal. 

One Gian Chand has come in second 
appeal and it is contended on his behalf 
that the onus lies on the plaintiff to show 
that atthe time of the suit their mortgage 
was still subsisting and that if they endea- 
vour to rely on an acknowledgment, the onus 
still lieson them to prove that the acknow- 
ledgment was within time. This argu- 
ment appears to meto be correct and in 
fact the very wording of the Limitation Act 
on the point shows that there may be ack- 
nowledgments outside thelimitation period 
which have no effect on limitation. In reply 
the learned Counsel for the respondents 
contends on the authority of a ruling, 
Sidharit Ram v, Garzi Din (1) that where a 
transfer was madeof only mortgagee rights, 
this amounted to an admission that the 

(1) 89 Ind, Oas. 118; A IR 1924 All, 458, 


MADAN GOPAL BAGLA V. CHETTIAR FIRM 


15410 


mortgage was at that time subsisting. 
Thisisa Division Bench ruling of the 
Allahabad High Court, but with all defer- 
ence to the learned JudgesI am unable to 
accept this view forit seems to me as re- 
marked in Anup Singh v. Fateh Chand. (2) 
in the judgment of Piggott, J., that if this 
was so then in every case of an acknowledg- 
ment the onus would shift on to the defend- 
ant to prove affirmatively that the acknow- 
ledgment was not within time, I do not 
think that that is the law at all, and the onus 
remainson the person relying on_ the 
acknowledgment to prove that the facknow- 
ledgment itself was within time. As there 
is no evidence in the present case at all to 
show the date ofthe existing mortgage it 
cannot be held that -the acknowledgment, 
if there was any in 1898, was sufficient to 
extend time or that the mortgage was subsist- 
ing in 1898 when the acknowledgment was 
made. The learned Counsel for the plaintiffs 
also relied upon Ralla Ram v. Bhana Mal 
(3) a Single Bench decision of this Court, 
The head-note of that ruling no doubt 
supports the contention of the learned 
Counsel, but on reading the ruling I find 
that theruling does not decide anything 
like this point at all. It only decided the 
fact that in that particular case the recital 
in a certain deed did amount to an acknow- 
ledgment and as the time of the original 
mortgage was known, it followed that the 
acknowledgment was within time and the 
suit was also therefore within time. I there- 
fore accent this appeal and dismiss the 
plaintiffs’ suit. In the circumstances I 
leave the parties to bear their own costs 
throughout. 

N. Order accordingly. 

(2)56 Ind. Cas, 986; A IR 1920 All. 9; 42 A 575; 2 
UP L R (A) 187; 18 AL J 789 


(3) 140 Ind. Cas. 177; A I R 1933 Lah, 33; Ind. Rul. 
(1932) Lah, 694, 
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RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 149 
of 1933 
July 31, 193k 
Pacs, C.J. AND Mya Bu, J. 
MADAN GOPAL BAGLA—APPELLANT 
VETSUS 
CHETTIAR Fiem or S.P. K.A. A. M. 
AND ANOTHER-—RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 10— 
Order under, staying hearing of suit—Order, if 
judgment within the meaning of Letters Patent 
(Rang), cl. 13. 
An order under s. 10, 


Qivil Procedure Oode, 
staying the hearing ofa suit pending 


the deters 
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mination of an appealto the Privy Oouncil in a 
former suit between the same parties is not a 
“ judgment” within cl. 13 of Letters Patent (Rang) 
since the order does not finally decide the rights 
of the parties nor doesit put an end to the suit. 
V. R. M. Raman Chettiar v, Bank of Chettinad, 
Lid (2), relied on, Jiwanlal Narsi v Pirojshaw R., 
Vakharia & Co, (1), discussed. 


C. Misc. A. from an order of the Origi- 
nal Side in Civil Regular No. 316 of 1933. 

Mr. Doctor, for the Appellant. 

Messrs. Hay and Venkatram, for 
Respondents No. 1. 

Page,C.J.—In this case it appears 
that the appellant, who is the landlord 
of the respondents obtained a decree from 
an Appellate Bench of this Court for rent 
in respect of the premises with which we 
are concerned in the present suit. 

The respondent, S. P. K. A. A M. Chet- 
teyar Firm have been granted leave to 
appeal to His Majesty in Council from 
the decree passed against them bythe 
Appellate Court and that appeal is still 
pending, The respondent O. N. R.M. M. 
Chettyar Firm did not file an appeal from 
the decreas of the Appellate Court, but 
has been impleaded by the appellant as 
a respondent in the appeal to His Majesty 
in Council, Notwithstanding the pending 
appeal to His Majesty in Council, the 
appellant filed a suit against the two 
respondent firms for subsequent rent in 
respect of the same premises upon the 
same ground as that on which the claims 
inthe earlier suits were based. It is 
obvious that the substantial matter in 


the 


issue in the present suit is substantially 
in issue in the appeal now before His 
Majesty in Council, and in these cir- 


cumstances, the first respondent applied 
under s. 10, Civil Procedure Code, for an 
order staying the hearing of the present suit 
pending the determination of the appeal to 
His Majesty in Council, and an order in that 
sense has been passed by my brother 
Shaw, J., From that order the present 
appeal has been presented. A preliminary 
objection is taken that no appeal lies 
from that order upon the ground that it 
is not a “judgment” within the meaning 
of that term asused in cl. 13, Letters 
Patent. In my opinion the preliminary 
objection is well founded. The order ag 
made.does not, and does not purport to 
“finally decide the rights of the parties” or: 

“to pué anendto the suitor proceeding so far 
as the Court before which the suit or proceeding 
is ‘pending is concerned.” 

The effect of the order is 
stay further 
after 


( merely to 
proceedings in the suit until 
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364; 35 Bom. LR 15; 
285 


the appeal before His Majesty in 
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Council has been determined. We have 
been referred to the decision of the Bombay 
High Court in Jivanlal Narsi v. Pirojshaw 
k, Vakharia & Co. (1). Itis to be ob- 
served that in that case the Bombay High 
Court refused to pass an order staying the 
suit under s. 10, Civil Procedure Code, and 
proceeded to hearand determine the suit, 
I desireto reserve any expression of opi- 
nion upon the question that arose for con- 
siderationin Jivanlal Narsi v. Pirojshaw 
R. Vakharia & Co. (1), until the proper 
occasion for doing so arises, As I 
ventured to point outin V. R.M. Raman 
Chettiar v. Bank of Chettinad, Ltd. (2), at 

20%: 

7 “It is highly undesirable as has happened in some 
eases thatthe Court should attempt to enumerate 
the orders that do and those that do not amount to 
a “judgment” within cl.18, Letters Patent, Each 
case turns on its own facts, and whether any parti- 
cular order is a “judgment” or not depends upon 
the effect of the order as made,” 

In my opinion the order under appeal is 
nota “judgment” within cl. 13, Letters 
Patent, and therefore, the appeal does not 
he, and must be dismissed with costs, 
five gold mohurs. 

Mya Bu, J.—I agree. 

Appeal dismissed. 


N. 
(1) 143 Ind. Cas. 806; A IR 1933 Bom 85;57 B 
Ind. Rul. (1933) Bom. 


(2) 142 Ind, Oas. 58: AIR 1933 Rang. 15; 11 R19 
Ind. Rul. (1933) Rang. 27, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 64 of 1933 
August 22, 1934 
Mokergst, Acta. C.J. AND GOHA, J. 
BROJENDRA NANDAN SAHA AND 
ANOTHER——APPELLANTS 


VETSUS 
e NEKUNJA BEHARI DAS AND OTHERS— 
RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 10, 5— 
“Debtor,” whether can be interpreted in plural— 
Three brothers filing joint petition for adjudication 
—Competency. 

T'he word “ debtor’ used in s. 10 of the Provin- 
cial Insolvency Act, which Jays down the condi- 
tions on which the debtor's petition may be pre- 
sented may, under the General Olauses Act (X of 
1897), s. 13, be interpreted in the plural; and if 
the conditions mentioned in s. 10 aforesaid are 
satisfied, there is no other provision in the Act in 
consequence of which a joint petition would not 
be maintainable. Under s. ofthe Provincial Jn- 
solvency Act, the powers and procedure of the 
Court, in proceedings under the Provincial Insoly- 
ency Act, are to bethe same asin the exercise of 
its original ‘civil jurisdiction. And the true test to 
apply, is to see whether a joint petition, treated 
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aga plaint, would be bad for multifariousness, that 
is to say, for misjoinder of causes, of action or of 
parties, l 

Consequently a joint petition by three brothers 
for adjudication is competent, unless ‘the joint peti- 
tion treated as a plaint would be bad for multifari- 
ousness. Mamoyyav. K.K. R. Rice Mill Co.(3), 
Punniah v. Kermal Firm (4) and Maung Kin v. 
Arunackailam Chetty (5', relied on, Saroda Prosad 
Ukil v, Ram Sukh Chanda (1) and Kali Charan v. 
Hari Mohan (2), not followed, 


A. from original order of the District 
J page, Birbhum, dated November 15, 
1932. 

Messrs. Bijan Kumar Mukherjee, Sowren- 
dra Kumar Ghose Chaudhury and Mani Lal 
Bhattacharjee, forthe Appellants. 

Messrs. Gopendra Nath Das and Hemanta 
Kumar, for the Respondent. 

Judgment.— This is an appeal preferred 
by certain creditorsfrom an order adjudi- 
cating three persons as insolvents, The 
three persons so adjudicated are brothers 
who alleged that they had been carrying 
on a business in silk which proved a failure 
involving them in a heavy debt to the 
extent of Rs, 44,000 odd in consequence of 
which they had been compelled to close 
the business. The debts were set out ina 
schedule annexed to their petition, and 
it was stated that some of the creditors 
had obtained decrees and that in respect 
of some such decrees some of the properties 
of the three brothers had already been 
attached, while in respect of others, execu- 
tion would shortly be applied for, Sche- 
dules of joint properties, movable as well 
as immovable, and of joint claims against 
some debtors not already barred were 
also appended tothe petition. 

The substantial point urged in the 
appeal is thata joint petition by the three 
brothers was not maintainable. Reliance 
in this connection has been placed upon 
the decisions in Saroda Prasad Ukil v. 
Ram Sukh Chanda (1) and Kali Charan v. 
Hart Mohan (2). The former of these 
decisions was passed when the provisions 
asto insolvency were contained in the 
then Code of Civil Procedure (Act XIV of 
1882) and it was held that s. 344 of the 
Code did not contemplate a joint applica- 
tion by several judgment-debtors to be 
adjudged insolvent and that if in exe- 
cution ofa joint decree against several 
persons their joint property was attached 
and all or some of them applied to be 
declared insolvents, each must make a 
Separate application under s. 344 of the 
Code and the case of eachof them should 
be tried separately from that of the others, 
The decision proceeded upon the view 
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that if a contrary view was adopted there 
would be serious inconvenience in holding 
the investigation and trial. In the latter 
decision, the reasons given as aforesaid be- 
ing adopted, it was held under the Provin- 
cial Insolvency Act (IIL of 1907), that the 
sald reasons would also apply to the case of 
an application made against several joint 
debtors and that consequently a declaration 
of insolvency cannot be asked for in one 
petition against several joint debtors. 
In the said decision it was further observed 
that there is no provision in the Provincial 
Insolvency Act for proceeding against two 
or more persons, who are partners in the 
name ofthe firm. The decisions aforesaid 
are no longer law in view of the fact that 
the rules framed by this Court under s. 79, - 
Act (5 of 1920), 


Provincial Insolvency 
pre-suppose a joint petition by a 
partnership or a firm (wide rr. 19 


to 24). 

The words “‘debtor” used ins. 10 of the 
Act, which lays down the conditions on. 
which the debtor's petition may be 
presented may, under the General Clauses 
Act, (X of 1897), s. 13, be interpreted in the 
plural and if the conditions menticned 
in s. 10 aforesaid are satisfied, there is 
no other provision in the Act in conse- 
quence of which such a joint petition would 
not be maintainable. Under s. 5-of the 
Act the powers and procedure of the Court 
in proceedings under the Act are to be 
the same asin the exercise of its original 
civil jurisdiction. And the true test to 
apply in our opinion is to see whether 
a joint petition, treated asa plaint would 
be bad for multifariousness, that is to say, 
for misjoinder’ of causes of action or of 
parties. 

The two decisions on which the appellants 
rely have been dissented from in several 
cases. In Mamayya v. K. K. R. Rice Mill 
Co. (3), it has been pointed out that the 
ground of inconvenience on which they 
proceeded isnot so substantialas it would 
at first seem, and it was held that the 
members of a joint Hindu family can be 
adjudicated insolvents on a single petition 
by a creditor, if they areliable on a joint 
debt and have been guilty of a joint act 
or acts of insolvency. That was a 
decision under the Act of 1907. A later 
decision of the same Court, Punniah 

(1) 20 LJ 313. 

(21 58 Ind, Qas. 5381; AIR 1920 Oal, 964; 310 L 
J 206; 24 C WN 486), 

(3) 63 Ind. Oas, 916; A I R192l Mad. 294: 41M 
810; 29 M L T 288; (1921) M W N 330; 40 M LJ 570; 
14L W 428. 
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v. Kermal Firm (4) which is a decision 
under the present Act, is to the same effect 
and has perhaps gone further. The same 
view hasbeen taken in the Burma High 
Court in Maung Kin v. Arunachallam 
Chetty (5). All these no doubt are cases of 
a petition against several joint debtors. 
But wedo not see why the same view 
should not be taken in respect of a petition 
by several joint debtors. We accordingly 
hold that the appellants’ first contention 
should be overruled. 

The other objection urged is that there 
were circumstances suggesting that the 
debts alleged are fictitiousand all assets 
have not been disclosed and from these 
itis argued that the finding of the Judge 
that the debtors are not able to pay their 
debts should be reversed. We find 
that the learned Judge has given very 
gcod reasons, supported by adequate 
materials, for holding that a prima facie 
case which isal]l that is necessary for the 
order he has made, has not been made out. 
If bad faith or concealment of fact is 
disclosed ata later stage, the Aci makes 
ample provisions for dealing with the same. 
The appeal is dismissed with costs two 
gold mohurs. : 

D. Appeal dismissed, 

(4) 99 Ind. Cas. 185; A IR 1927 Mad. 124; 50M 
256; 51 M LJ 712: 24 L W 867; (1926) M W N 983; 
38ML T 29, 
see £4 Ind, Cas. 968; AIR 1928 Rang. 36:2 R 
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; MADRAS HIGH COURT 
Letters Patent Appeal No. 98 of 1931 
August 30, 1934 

Brasuey, C. J, AND KING, J. 
ALAPATI NAGAMMA— APPELLANT 
: VETSUS i 
ALAPATI VENKATARAMAYYA AND 
OTHERS— RESPONDENTS 

Transfer of Property Act (XXVII of 1926), 8. 3— 
General Clauses Act (IX of 1897), ss. 3 (52)— 
Attestation by marksman—Validity—Meanings of 
‘sign, ‘attested’. 

The word ‘sign’ in the definition of ‘attested’ in 
se, 3 of the Transfer of Property Act as amended 
in 1926, must be read in the meaning given to 
it by s.3 (52) of the General Clauses Act of 1897 and 
includes ‘mark’ with reference to a person who is 
unable to write his name, and therefore, attestation 
by a marksman is valid attestation for the pur- 
poses of the Transfer of Property Act Ram 
Charan v. Bhairon (1), Ammayee v, Yalumalai (4), 
and Harrison v. Harrison (9), referred to. Q. 
Fernandez v. Q Alves (2) and Nityagopal Sirear 
v, Nagendranath Mitter Mozumdar (3), commented 
upon. 

In order that the signature of the Sub-Registrar 
may amount to attestation, it is necessary to prove 
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that he signed the document in the presence of the 
executant, 


L. P. A. against the judgment of Mr. 
Justice Curgenven, dated August 28, 1931, 
and passed in S. A. No. 773 of 1930, pre- 
ferred to the High Court against the decree 
of the District Court of Guntur in A. S. 
No. 265 of 1928, preferred against the 
decree of the Court of the District Munsif 
of Guntur in O. S. No. 364 of 1934. 


Mr. V. fPattabbirama Sastri, for the 
Appellant. 
Mr. B. T, M. Raghavachari, for the 


Respondents. 

Judgment.—The plaintiff filed the 
suit under appeal to recover possession 
of a house to which she claimed to be 
entitled under a gift deed executed by the 
second defendant, the mother of the plaint- 
iff's late hushand Subbayya in favour of 
Subbayya and the plaintiff jointly. Thesuit 
was contested upon various grounds, the 
only one with which we arehere concerned 
being thatthe gift deed was not validly 
altested. Thegift deed purports to have 
been attested by five persons, two of whom 
have signed their names and three have 
made their marks. On behalf of the 
plaintiff it was contended that the writer 
of the document and the Sub-Registrar 
who registered if were attestors alco. 
Only one of the two signatories could be 
traced and he was P, W. No. 7. The 
District Judge found that he attested the 
document and it must, therefore, be accept- 
edthat the gift deed was attested by at 
least one attestor. The District Judge 
hasfurther found that one of the marks- 
men (P. W. No, 8) did attest at a marksman 
but it was contended in the District Court 
that a marksman cannot in law validly 
attest a document of this kind. The 
learned District Judge ruled against that 
contention but Curgenven, J., in second 
appeal took the contrary view and held, 
therefore, that P. W. No. 8 did not validly 
attest the gift deed. It was conceded in 
argument here and by Curgenven, J., that 
before the Transfer of Property Act, XX VIL 
of 1926, definition cl, 8, it was beyond 
doubt that a marksman could be accepted 
as an attestor but it was argued by the 
respondents that the Act of 1926 in intro- 
ducing a definition has altered the law in 
this respect. Section 3 of the Transfer of 
Property Act defines “attested” as follows: 

“Attested” in relation to an instrument means 
and shall be deemed always to have meant 
attested by two or more witnesses each of whom 


has seen the executant signor affix his mark to the 
instrument, or has seen some other person eign the 
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instrument in the presence and by the direction 
of the executant, or has received from the executant 
a personal acknowledgment of his signature or mark, 
or of the signature of such other person, and each 
of whom has signed the instrument in the presence 


ofthe executant", DS 
On behalf of the respondents it is contend- 


ed that the word “sign” which is the act to 
be performed by the attesting witness 
means “actually sign”, that is to say, by 
the writing of the attestor’s signature. 
Stress is laid upon the acts to be done by 
the executant which are stated in the 
earlier portion of this definition. The 
executant may sign the instrument or affix 
his mark to it or may direct some other 
person to sign the instrument in his pre- 
sence or may givea personal acknowledg- 
ment of his signatureor mark or the sig- 
nature of the person who has signed at his 
direction to the attestors, Itis argued that 
none of the before-mentioned alternatives 
are given to the attesting witness whose 
only actis to affix his signature to the 
instrument inthe presence of the executant 
and that the distinction between the acts 
of the executant and the attesting witness 
is clearly shown by the use of the one word 
“sign” in relation tothe act of the latter. 
Tt is conceded that the Act of 1926 is re- 
trospective and if the respondents’ con- 
tention is sound, the result is that all such 
instruments as have been previously attested 
by marksmen have become invalidly attested 
although clearly they were validly attested 
previous to the Act of 1926,a very startl- 
ing result which the appellant argues 
cannot have been intended by the Legis- 
lature. As Curgenven, J, points outin his 
judgment there is no case-law directly’ in 
point although a decision cited to us, 
namely, Ram Charan v. Bhairan (1) which 
is the only reported decision since the 
passing of the Act of 1926 on the point of 
attestation does bear upon this question 
because it wasthere held that a signature 
made by some other person at the request 
of an attesting witness and on his behalf 
iga valid attestation by the attesting 
witness. This case was not, however, refer- 
red toin the second Appellate Court. The 
definition of attestation ins. 3 of the Trans- 
fer of Property Act of 1926 is thesame as 
that in the Indian Succession Act (X of 
1865) and it has been held in Q. Fer- 
nandez V. Q. Alves (2) and Nityagopal Sircar 
. y. Nagendranath Miter Mozumdar (3) that 
a marksman cannot validly attest a will, 


(1) 131 Ind Oas 24l; 53 A 1; (1930) A L J tahi; 
A LR 1931 All. 101; Ind. Rul. (1931) All. 353, 


2) 3 B 382. 
‘3) 11 O 429 at p. 431. 
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In both these cases r. 3 in s. 50 of the 
Indian Succession Act (X of 1865) was 
considered although in the latter case it 
was conceded in the judgment that this 
view may certainly lead in some cases 
in India toa good deal of inconvenience 
and in someinstances the due execution 
of a will may be impracticable. From 
these decisions it is contended by the 
respondents that by taking r.3 in s. 50 
of the Succession Act and introducing 
that rule word for word into s.3 of the 
Transfer of Property Act of 1926, non- 
testamentary documents have now been 
put on thesame footing as wills. There 
is no doubt much force inthiscontention 
but a good deal of its force is lost 
because the two before-mentioned decisions 
have not been followed by the Madras 
High Court and on the contrary their 
correctness is doubted in Ammayyee v. 
Yalumalai (4) where it was held that if 
the attesting witnesses affix their initials 
at the time of witnessing the execution of 
a will, it is sufficient compliance with the. 
terms of s. 50 of the Indian Succession 
Act. Q. Fernandez v. Q. Alves (2) and 
Nityagopal Sirear v. Nagendranath Miter 
Mozumdar (3) are dealt within the judgment 
at p. 263* where it is stated that according 
to the English Law it is sufficient if the 
attesting witnesses affix either their marks . 
or their initials but that it was contended 
that the Indian Succession Act, s. 50 “by 
providing that the testator” “shall sign or 
shall affix his mark to the will” and that 
the attesting witnesses “must sign the 
will’, makes a distinction between the tes- 
tator and attesting witnesses and precludes 
the latter from merely putting marks or 
initials in attesting the will and in support 
of this contention. Q. Fernandez v. Q. 
Alves (2) and Nityagopal Sircar v. Nagen- 
dranath Miter Mozumdar (3) are quoted. In 
these cases it was held that it was not suffi- 
cient for the attesting witnesses fo put their 
marks tothe will. We wishnot to be under- 
stood as agreeing with these decisions. 
Ib seems to us open to argument that 
the principle of the English decisions as ` 
to what is a sufficient “subscribing” 
within the meaning of the English Act 
applies equally as to what isa sufficient 
“signing” by an attesting witness within 
the meaning of the Indian Act.” This 
of course was not a decision upon the 


point, the observations being merely 
obiter but nevertheless it cannot be 
(4) 15 M 261 | 





* Page of 15 M,—|Ed.] i 
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said that the Madras view is in agreement 
with that of Bombay and Calcutta. The 
Kinglish Law is quite clear upon this point. 
Nn Halsbury’s Laws of Iéngland Vol. 28, 
s. 553, Art. 1098, it is stated : 

“To make a valid subscription a witness must 
aither write his name or make some mark intended 
“i represent his name, A will may be subscribed 

y marks even though the witnesses are capable of 
writing” 
and Harrison v. Harrison (5) is referred 
Ko asan authority for this statement. In 
Jarman on Willa, Vol. 1 (7th Edn.) at 
mw. 103 it is stated that 

“a mark has been decided to be a sufficient 
subscription but it is never advisable, where it 
san be avoided (and, now that the art of writing 
Ms so common, seldom necessary) to employ marks- 
«men as witnesses,” 


In England, therefore, where people are 
“far more literate than in India, the mark 
«of a marksman is a sufficient attestation 
mo a will. It is difficult to see any sufi- 
ecient reason for the application of a 
estricter rule in India where the large 
majority of people areilliterate. It has 
further to be observed that both Q. 
«fernandez v. Q. Alves (2) and Nityagopal 
Sircar v. Nagendranath Miter Mozumdar 
m3) were decided before the General 
“Clauses Act of 1897 was enacted. That 
provides in s. 3 (52) that “sign” with its 
ngrammatical variations and cognate ex- 
pressions shall, with reference to a person 
who is enable to write his name, include 
“mark” with its grammatical variations 
and cognate expressions” and s. 4 (2) 
makes the definition applicable to all Acts 
passed after January 14, 1887, unless there 
is anjthing repugnant in the subject or 
context. Section 3 (52) could not apply 
to the Succession Act of 1865 which was 
-of very restricted applicability but does 
in our view apply to the Transfer of 
Properly Act of 1926. What we have now 
to consider, therefore, is whether there 
is anything repugnant in the context of 
the Transfer of Property Act of 1926 to 
the definition ins. 3 (52) of the General 
Clauses Act of 1897. At first sight 
it might appear that such repugnancy 
exists as it might well be argued that if 
the Legislature had in view of the defini- 
tion of “sign” in the General Clauses Act 
it was unnecessary to mention any affix- 
ing of his mark by the executant. But 
in our view the act of execution by the 
executant is so important and the phy- 
sical acts to which the attestors may have 


(5) (1854) 32 E R 324. 
*Page of 15 M.—[Hd,. 
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to testify are so important that the Legis- 
lature deemed it necessary to set out 
all the four alteratives in precise language. 
On the other hand, no such importance 
appears tous to be attached to the act 
of the attestors provided only it is done 
in the presenceof the executant whether 
they sign the document themselves or 
affix their mark to it; the mere presence of 
their names on the document will he suffi- 
cient prima facie evidence to show who 
the atlestors are. The really essential part 
of the definition is that the attestors 
should be present and be assured hy 
what they themselves see or by what the 
executant acknowledges before them that 
the executant has actually executed the 
document. On a careful analysis we 
accordingly see nothing in the context 
which would prevent the words “signed 
the instrument” being taken to be 
governed by the definition of “sign” in 
the General Clauses Act. As we have 
stated earlier, the construction put upon 
s. 3 of the Transfer of Property Act of 
1926, if correct, makes all instruments 
which it is beyond question were validly 
attested by marksmen now invalid and 
unless ib is certain that the section intend- 
ed todraw this marked distinction and 
bring about such an unfortunate result, 


-it seems to us that it would be unrea- 


sonable to place that construction upon it. 


The second point raised in the appeal 
is concerned with the signature of the 
Sub-Registrar on the back of the docu- 
ment. In view of the conclusion which 
we have just stated which establishes the 
validity of the gift-deed, it is unnecessary 
to consider this at any length. We need 
only say that we agree with Curgenven, 
J., when he says that evidence is certainly 
necessary to establish the fact that the 
Sub-Registrar signed the document in the 
presence of the executant. It is impossible 
to presume that he did this as heis under 
no legal obligation to doit. All he has 
to dois to certify that the executant was 
properly identified and acknvewledged 
execution before him and this he may 
quite properly do at atime when the exe- 
cutant has left his office. In the present 
case admittedly there is no evidence that 
the Sub-Registrar signed in the presence 
of the executant. He, therefore, cannot be 
held to be a valid attestor. But as we 
have now found that both P. W. No. 7 
and P. W. No. 8 are valid attestors 
this appeal must be allowed with costs 
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here and in second appeal and the decree 
of the District Judge restored. 
A, Appeal allowed. 


GR 


BOMBAY HIGH COURT 
First Civil Appeal No. 473 of 1927 
July 19, 1934 
Murray, Ac. C. J. AND MAOKLIN, d. 
CHHOTALAL KARUNASHANKAR 
AND OTHERS—APPELLANTS 
VETSUS 
NATHUBHAI DAJIBHAT AND OTHERS 
--—- RESPONDENTS 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
s. 13—Usufructuary mortgage—Accounts up to date 
of suit and from suit to date of preliminary decree 
ee Procedure Code (Act V of 1908), O. XXIV, 
rr. 7, Lt. 

Section 13, Dekkhan Agriculturists' Relief Act, 
only provides foran accountin the terms of that 
section to the date of the suit, and not to the date of 
the decree. The account between the date of the 
suit and that of the preliminary decree can be taken 
under ordinary law under O. XXXIV, r. 7, Civil 
Procedure Code, and the award of interest is govern- 
ed by r. 11, 

[Case-law referred to.] 

E. O. A. from the decision of the First 
Class Sub-Judge, Ahmedabad, in O. 
S. No. 345 of 1918. 

Messrs. M. B. Dave, B. D. Mehta and M. 
T. Chhaya, for the Appellants. 

Messrs. K. N. Koyajee and B. D. Mehta, 
for the Respondents. 

Judgment.—This isan appeal against 
a decree of the First Class Subordinate 
Judge at Ahmedabad, in Suit No. 345 of 
1918, which was for redemption of a 
mortgage for Rs. 19,981, executed in 1877. 
The mortgage terms were that ten mort- 
gagees were to be in possession of the 
share of the village lands mortgaged for 
51 years, to take the rents for their 
interest, . and to be repaid the sum 
secured on expiry of the 51 years’ term. 
The mortgagees were also to expend 
Rs. 4,500 in improvements, for it appears 
that the land of the mortgaged share was 
then largely uncultivated, and to receive 
Rs. 4,25] as interest on the sum so expended. 
The mortgage amount was made up of 
Rs. 8,500 to be paid in satisfaction of an 
earlier mortgage decree, and of Rs. 2,600 
paid in cash, the balance being the 
amount for improvements and its in- 
terst. When the previous mortgages came 
to be paid off, it was found that Rs. 436-4-2 
more were due, 2. e., nob Rs, 8,500 but 
Rs. 8,936-1-2, and the mortgagees paid 
this amount also. In consequence of 
of later transactions between the parties, 
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set outin the original Court's judgment, 
one and a half annas of the equity of 
redemption was transferred to the mort- 
gagees. There was also a transaction by 
which eight years were added to the term 
of the mortgage in consideration of a 
further sum lent. But this has not been 
considered in the present suit as we 
think rightly. The suit being under the 
Dekkhan Agriculturisis’ Relief Act, the con- 
tention that redemption could not be 
asked for before the term of the mort- 
gage had elapsed was overruled, and for 
the same reason, though the mortgage 
did not provide for an account, one has 
been taken under s. 13 ofthat Act. 
Against the order that an account under 
the Dekkhan Agriculturists’ Relief Act 
shouid be taken,an appeal was made to 
this Court, as also against the order 
that interest should be calculated at 
nine per cent. on the amounts actually 
lent and spent by the mortgagees on 
improvements: see the judgment of this 
Court of December 8, 1919, and this Court 
decided that interest should be allowed at 
six per cent. onthe amount lent, while that 
on the amount spent on improvements and 
interest on it should be the fixed sums 
of Rs, 4,500 and Rs. 4,251 agreed on. 
Accounts have accordingly been taken 
on this basis. The first Judge trying the 
case, who made the order of December 8, 
1919, referred to s. 15-B, Dekkhan Agri- 
culturists’ Relief Act, and apparently 
intended later to avail himself of that 
section when the account was ready. The 
Commissioner's first 1eport was considered 
in 1926, and further directions were then 
issued to him, on September 13, 1926. A 
new Commissioner was appointed and he 
submitted a report, which was again con- 
sidered, and further directions were issued 
to him on January 95, 1927. On hissub- 
mitting a fresh statement, Ex. 235, a 
decree for redemption was made on Jan- 


uary 25, 1927. This is the decree under 
appeal. 
Meanwhile, the mortgagees had been 


in possession till 1924, when a Receiver 
was appointed who has been in posses- 
sion ever since. The decree was that a 
sum of Rs. 8,807-0-104 was payable to 
defendants as on the date of the decree, 
and thatif the plaintiffs paidthe amount 
and costs, both original and since the 
date of the original decree, the plaintiffs 
25-28th share of the whole of the property 
should be delivered to them, after a 
partition by the Collector of Ahmedabad, 
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in order to separate the properties which 
had passed to the mortgagees, from those 
remaining to the mortgagors. An order 
for re-transfer of the property, if required, 
was also made and one that a fresh 
Receiver should be  appoined to take 
charge from the old one, who should 
pay the parties their proper shares of the 
income till possession was hanced over. 
The third clause of the decree provided 
for an order of sale being passed should 
plaintiffs fail to pay, and, finally an order 
was made for the disposal of the money 
lying with the Receiver. 

Asto the account of the second, or 
pula chhut mortgage for Rs. 1,000, the 
Court refused to take it into considera- 
tion in accordance with the original finding 
on issue No. 9. The difficulty here is that 
this mortgage was executed by some of 
the representatives of the original mort- 
gagors only. We have heard the appeal 
on the grounds of objection taken, and 
also on the cross-objections on which court- 
fees were paid at the hearing. As already 
mentioned, though an account wastaken 
to the date of the decree under s. 13, 
Dekkhan Agriculturisis’ Relief Act, the 
decree itself is made under r. 7, O. XXXIV, 
Civil Procedure Oode. Mr. Dave's first 
objection was that s. 138, Dekkhan 
Agriculturists’ Relief Act, only provides 
for an account in the terms of that section 
to the date of the suit, and not to the 
date of the decree, under r. 7, and this is 
clearly the case. He relied on the following 
rulings: Dadabhar v. ODadabhai (1), 
Sakharam v. Dagadu (2) Genu v. Narayan 
(3) Ramchandra v. Kallo (4) and Janoji 
v. Janoji (9). 

It is clear here that under the general 
law, the mortgage being usufructuary, 
an account could not have teen taken as 
is done when s. 13 is applied. That 
section only provides forits being taken 
tothe date of the suit. Section 15-B 
enacts certain provisions as tothe form of 
the decree. Wheiher this section should 
be invoked or not by the Court, is a matter 
of discretion, and in the present caseit has 
not been availed of. 

According ta the Commissioner at the 
date of the suit, the amount due was 
hs. 12,701-11-2 for principal and Rs. ?,324- 


2-1 for interest. There was also due Rs. 4,500 
(1) 32 B 518: 10 Bom. L R 743. 
(2) 16 Ind. Cas. 995; 14 Bom. LR 739. 
(3) 59 Ind. Cas, 258; 22 Bom. L R 1147; 45 B 


117, 
(4) 3) Ind. Cas, 396; 17 Bom, L R 630. 
(5)7 B 185, 
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for improvements and Rs. 4,251 for 
interest. As to this, this Court has raled 
already that the sums spent for improve- 
ments and the interest allowed on these 
sums must be limited to these amounts, 
though the trial Court has found that 
in fact more than Rs. 4,500 was spent 
in the course of the mortgage by the 
mortgagees on improvements. Since the 
Dekkhan Agriculturists’ Relief Act has 
no provision for accounts between date 
of suit and date of preliminary decree, 
the general law would apply. The 
morigagees were, in fact, in possession 
till 1924, and if the original contract 
then again prevails, they are not bound 
to account in this case. But it seems 
unlikely that this is the intention, as the 
whole contract as to taking rents and 
profits has been set aside by invoking 
s. 13. It is, however, at least clear that 
the mortgagees are entitled to what is 
allowed them by xr. 7, which is their 
principal, interest on that sum, costs and 
other costs, charges and expenses 
with interest thereon. The interest due 
would be governed by r. li, O. XXXIV. 


(Note:— The rest of this judgment is not necessary 
for the purpose of this report.—d,] l 
D. Order accordingly. 
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CALCUTTA HIGH COURT 
Civil Appeal No, 120 of 1933 
May 15, 1934 
COSTELLO AND LORT-WILLIAMS, JJ. 
PREMSUKHDAS SINGHYNIA— 
DerENCANT—APPELLANT 
versus 


N.C. BURAL ann PYNE—Pratntregg 
— RESPONDENTS 

Legal practitioner—Solicitor’s cost—Solicitor’s lien 
over property recovered—Compromise between parties to 
deprive Solicitor of his cosis—Court's power of interfer- 
ence-—‘Collusive’, meaning of—Solicitor's lien, law 
applicable—If altered by O. XXI, Civil Procedure 
Code (Act V of 1908)—Costs—Order for payment of—- 
Practice in Calcutta High Court—Appeal—Question 
as to state of mind, if a question of law, 

A Solicitor has, apart from any order of the Court 
or any statute, a lienoverany property recovered or 
preserved and over the proceods of any judgment, 
that isto say, ofany decree which is obtained for hig 
client by the Solicitor’s exertions. That lien is 
known as a particular lien. It relates only to the costs 
incurred in recovering the property or obtaining a 
judgment for payment of money. The right of the 
Solicitor is really in essence a claim to the equitable 
interference of the Oourt for the Solicitor's protection. 
At the same time, however, the Solicitor's lien may, 
in some circumstances, be affected by a compromise 
between the parties, and as a general rule, the Court 
will not, for the purpose of maintaining the Solici- 
tor'slien, interfere ia a compromise which is a 
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bona fide’ compromise. But if the motive or the 
object or the intentionof the partiesto the com- 
promise is that the Solicitor shall be deprived 
of his lien, then the Court will interfere for 
the protection of the Solicitor, and in such an 
event, the Solicitor may apply for payment of 
the costsby either of the parties to the scheme. 
Collusion” will be there ifthe agreement between 
the parties is made with the knowledge that the 
result will inevitably be to deprive the Solicitor of 
his costs which he has earned. There is certainly 
“collusion” if the parties enter into an agreement 
knowing and intending that the outcome will be that 
the Solicitor is deprived of his lien. [p. , col, 

| English Case-law reviewed. | 

It is incorrect to say that O XXI, Oivil Procedure 
Code, has altered the law regarding Solicitor’s lien, 
The Civil Procedure Code does not contain exhaustive 
general principles of law applicable to the question 
of Attorney's lien; the question of the Solicitor’s lien 


in India is still governed by the relevant principles ` 


of English Law, [p,  ,col. .] 

It is now the settled practice of the Calcutta 
Court that an order for direct payment of costs to 
which an Attorney is entitled may, in appropriate 
cases, be made, 

The question of the stateof mind of the parties 
is, of course, a question of fact. Therefore .where 
the Judge comes to the conclusion that the parties 
intended to deprive the Solicitor of his costs, that 
conclusion is a finding of fact which ought not to be 
disturbed bythe High Court unless it could be 
demonstrated to its satisfaction that there was really 
no aes atallon which the Judge could haveso 
found. 


C. A. from Original Suit No. 568 of 1926. 

Messrs. Isaacs and H. Banerji, for the 
Appellant. 

Messrs. S. N, Banerjee and Sudhir Ray, 
for the Respondents. 


Costello, J.—This is an appeal from a 
judgment of Ameer Ali, J., dated 
August 16, 1932, and the order which the 
learned Judge made, as part of that 
judgment, is in these terms: 

“The order l proposeto make is as follows :— 

(i) An order for payment of the costs of the 
applicant as are taxed against both respondents to 
this application. 

(ii) an order charging the fund in the hands of 
P. N. Sen 4 Co., with payment of such costs in 
support of the applicant's lien. ; 

(tii) an order against both respondents restrain- 
ing them from withdrawing the said fund in excess 
of the amount due to the applicant without pay- 
ment of such amount. 

(iv) an order restraining both defendants from 
satisfying the decree in this suit in any manner which 
will deprive the applicant for such costs 

(v) the respondents to pay the costs of this ap- 
plication." 


(After reciting the facts, His Lordship 
proceeded’, Put compendiously therefure 
the claim which Messrs. Bural and Pyne 
were making was that the settlement arriv- 
ed at between Singhania and Didwania, 
was to all intents and purposes, a device 
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intended to deprive the solicitors of the 
costs which they earned in obtaining 
the decree in Suit No. 568 of 1926. The 
learned Judge, when the matter came 
before him, dealt with the law at consi- 
derable length. After reviewing a large 
number of authorities he came to this 
conclusion: 

“I regard the arrangement in this case, substan- 
tially as a set off of decrees, under O. XXI, r. 18, 
Civil Procedure Oode. As such, I regard it as ans 
arrangement of a different character, and therefore 
to be regulated by rules different to those applic- 
able toa bona fide settlement of disputed claims 
... . ven so regarded however I consider myself boundl 
by the ruling of Chaudhuri, J, in Bhupendra Nata 
Bhose v. E. D. Sassoon & Co. (1) to the effect thata 
normally-set off of two decrees will be allowed notwith- 
standing the Solicitor’s lien. 

The learned Judge, however, qualifies his ruling 
by admitting an exception where “there are equities” 
in favour of the Solicitor. 

In a clear case under O. XXI, r. 18, itis difficult 
to see what equities would or could arise. 

1 therefore take the meaning of tha learned Judge 
to be this: that the Court will interfere to prevent» 
a set off upon grounds similar to those upon which 
it interferes in the case of a compromise of disputedl 
clauses, 4, e, collusion, etc. In other words, the 
Jearned Judge treats set-off of decrees and compromise 
of claims upon the same footing. 

I have therefore still to consider the arrangemen® 
in the present case, as if it were a compromise. 

A compromise (if so, it can be called) of thie 
nature is in any event very different in degree to the 
compromise of doubtful claims. In the former case 
the burden of showing that the arrangement was in: 
tended to defeat the Solicitor’s claim is obviously fan 
more easily discharged. Indeed, in some cases, iW 
might be necessary for the parties seeking to set off 
to explain the reason for the course taken.” 

Then comes the final conclusion at which 
Ameer Ali, J., arrived, which is as fol- 


lows: 

“I have carefully considered the circumstances of 
this case and I have on the facts no hesitation ir 
coming to the conclusion that the parties intended 
so to arrange matters as to defeat the Solicitor's lien 
I am further of opinion, notwithstanding observations 
in some of the authorities above cited, that I am 
entitled to come to this conclusion without referring 
the applicants to a suit.” 


The learned Judge then made the order 
which I have already stated. It is to be 
seen that what the learned Judge decided,, 
in effect, was this. The settlement arrived 
at between the parties was in the nature 
of a compromise. The evidence before him 
was sufficient to indicate to his satisfac- 
tion that what was included in that com- 
promise, if I may so put it, was an inten- 
tion to defeat the lien which the plaintiff's 
Solicitors undoubtedly had; so, in the 
circumstances, it was open to him (the 
learned Judge) to make an order for direct 
payment. It may perhaps be convenient 


(1) 38 Ind. Oas. 30; AIR 1917 Cal, 241; 43 0 932 
21 O WN 106, 


? 
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if I deal with the last point first, namely, 
the question whether it was proper for the 
learned Judge to make an order upon the 
parties, or either of them, for payment direct 
to the Solicitors concerned of the amount of 
costs in regard to which they had a lien. 
That matter was dealt with by the present 
Chief Justice in the case of Harnandroy 
Foolchand v. Gootiram Bhuttar (2). The 


head-note of that case says: 

“On an application by a Solicitor madein a suit in 
which certain costs had been awarded to his client 
against the opposite party, the Court has jurisdiction 
to enforce, in a proper case, the Solicitor’s lien by 
making a direct order for payment to the Solicitor 
by the opposite party of such costs,” | 

The learned Chief Justice after referring 


to a number of cases said: 

“Tam not going tolay down that I shall require 
an Attorney, before I enforce his lien, to satisfy me 
that he has utterly exhausted every possibility in 
order to get payment otherwise. It seems to me 
that this Solicitor is quite reasonable in coming to 
the Oourt to ask that the Court should allow him 
to stand in the shoes of this defendant and to claim 
this money which the plaintiffs have been ordered 
to pay. The original client is dead; there is evidence 
that his legal representatives are not people of sub- 
stance: there is definite evidence that they are 
unable to pay, and I think itis no abuse at all of the 
summary powers of this Oourt of this Attorney to ask 
foran order which merely puts him in the shoes 
of his own client so that this sum of money which 
was ordered to be paid in 1916 should at least be 
realized. 

I shall direct that this order be made so far as the 
plaintiff is concerned, and that the plaintiff be 
ordered to pay those casts to the attorney direct”. 

Subsequently, in a case which unfortu- 
nately has not been reported, A. A. O. 
No. 108 of 1930 Durgacharan Das v. Nabin- 
krishna Das a judgment was delivered 
by the present Chief Justice with the 
concurrence of Buckland, J., on March 10, 
1931, on the hearing of Appeal from an 
Original Order No, 108 of 1930, wherea 
similar point had arisen. In course of the 
judgment, the learned Chief Justice said: 

“Thereupon, the attorney brought the present 
application in the suit against the defendants asking 
that a certain sum should be paid to him and the 
learned Judge has given him an order for payment 
of the sum of Rs. 922-C-6, being the balance of the 
amount of his taxed costs. Whether in Harnandroy 
Foolchand v. Gootiram Bhutter (2) 1 was right or wrong 
in following the decision of Jenkins, J., in Khetter 
Kristo Mitter v. Kally Prosunno Ghose (3) is a 
matter upon which there isa good deal of room for 
doubt, particularly as we have had cited to us a 
decision to the contrary of Sale, J., in Ramdoyal 
Serowgie v. Ramdeo (4) but as the practice appears 
at present to be in favour of making these orders 
and as there does not seem to be any practice by 
which an attorney can come te the Court and get 
a charging order asin England, I am not prepared 


(2)54 Ind. Oas, 691; A I R 1920 Gal, 122; 460 
1070 


(3) 250.887; 2 C W N 508, 
(4) 27 O 269; 4 O W N 208, 
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to deviate in this case from the practice which I 
followed on the previous occasion.” 

It appears, therefore, that the learned 
Chief Justice was of opinion that it was 
right for him to hold, as the settled prac- 
tice of this Court, thatit is competent for 
a Judge sitting on the original side to 
order direct payment of the costs to 
which an Attorney is entitled and in 
respect of which he has a lien. That 
practice can be supported by reference 
to a number of cases in England but I 
will refer to only one ortwo of them, viz., 
Young v. Readhead (5) and Ha parte W, 
Games, In re; Williamsv. Lloyd (6) where 
it was held that a Judge had power, in 
the exercise of the equitable interference 
of the Court, to order that the plaintiff 
or the defendant should pay the Attorney 
costs due to him. The only other case, 
which I will cite in this connection, is 
the case of In re Sullivan v. Pearson 
Ex parte Morrison (7). I would add that I 
respectiully agree with the learned Chief 
Justice that it is now the settled practice 
of this Court that an order for direct 
payment may, in appropriate cases, be 
made. It appears therefore that assuming 
that the learned Judge was rightin the’ 
first two conclusions at which he arrived, 
he was entitled to make the order which in 
fact he made. 

We have now to consider whether the 
main conclusions of the learned Judge were 
such that we should support the findings 
at which he arrived. Mr. Isaacs, on behalf 
of the appellant Singhania, has argued 
that it was not open to the Court to deal 
with this matter at all by reason of the 
provisions of O. XXT, r. 2, or O. XXI 
r. 18 ofthe Code. He says that the pro- 
visions of O. XXI, r. 2 are plain, un- 
equivocal and mandatory, and therefore, 
if tbe parties came before the Court to 
have an adjustment recorded or to have 
a set-off recorded under the provisions of 
O. XXI, r. 18, then the Court must record 
the adjustment without reference to any 
extraneous considerations. Mr, Isaacs has 
argued that, as the only reference in the 
Code to any Attorney’s or Solicitor’s lien 
is by implication in O. VIII, r. 6, no 
lien should be recognized when there ig 
a question of recording a set-off. Order 
VIL, r. 6, sub-r. (1) says: 

“Where in a suit for the recovery of money the 
defendant claims to set-off against the plaintiff's 
demand any ascertained sum of money legally 

(5) (1833) 2 O D P C 119. 

E (868) Hi i SD 153 ‘gba s a8 "33 ie 
ig LT 430, l TARI 


hed . 


recoverable by him from the plaintiff, not exceed- 
ing the pecuniary limits of the jurisdiction of 
the Court and. both parties fill the same character 
as they fill in the plaintiffs’ suit, the defendant 
may, at the first hearing of the suit, but not 
afterwards, unless permitted by the Court, present 
a written statement containing the particulars of the 
debt to be set off.” 

Then sub-r. (2) says: 

“The written statement shall have the same 
effect as a plaint in a cross suit so as to enable 
the Court to pronounce a final judgment in res- 
pect both of the original claim and of the set off; 
but this shall not affect the lien uponthe amount 
decreed, of any Pleader in respect of the costs pay- 
able to him under the decree.” 

The word ‘Pleader’ is defined in sub- 
s. (15), 8. 2 of the Code as meaning any 
person entitled to appear and plead for 
another in Court, and includes an Advocate, 
a Vakil and an Attorney of a High Court. 
Accordingly, Mr. Isaacs says that it 15 
only in the circumstances contemplated 
by O. VIII, r. 6, that an Attorney’s lien 
would not be affected. Therefore, in any 
other circumstances such as the present 
where there is a settlement between the 
parties inthe nature of a compromise or 
set-off, it is always open to the parties 
to make any arrangement they choose even 
though it has the effect of prejudicially 
affecting the lien of an Attorney in the 
case. Speaking for myself, I cannot accept 
the suggestion that that is the state of 
the law, and inmy opinion as the Civil 
Procedure Code does not in terms say 
that the pre-existing law is to be set aside 
or repealed, we must take it that the 
Code does not contain exhaustive general 
principles of law applicable to the ques- 
tion of Attorney’s lien in the way contended 
for by Mr. Isaacs. Sir Dinshaw Mulla in 
his note to O. VIII, r. 6, gives a quotation 
from the case of Devkabat v. Jefferson 
(8) in which the Chief Justice (Sir Charles 
Sargent) said : 

“It is to be borne in mind that the Solicitor’s 
Hen in the High Courts of India is governed 
exclusively by the law as it existed in Pnglish 
Courts before the passing of 23 & 24 Vie, C.J 127, 
by which that lien was very much extended. By 
that law the Solicitor had a lien for his costs on 
any funds orsum of money recovered for or which 
became payable tohis clientin the suit.” 

I respectfully agree with the observa- 
tions of the learned Chief Justice that the 
question of the Solicitor’s Jien in this 
country is still goverred by the relevant 
principles of English Law. Therefore, a 
matter such as this falls to be decided on 
the footing of those principles. In any 
event, in this particular case, it isto be 
noted that the parties had not reached 


(8) 10 B 248, 
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the stage where they were actually before 
the Court asking either that the arrange- 
ment between them should be recorded as 
an adjustment under the terms of O. XXI, 
r. 2, or dealt with as provided for in 
O. XXI, r..18, as a “set-off,” if sel off it was. 
Itis truethat they had taken out a summons 
for such purpose as I have already s‘ated, 
but before the return of this summons, the 
Solicitors Messrs. Bural & Pyne, had 
managed to interpcse and bring the 
matter before the Court, upon an appli- 
cation for enforcement of their lien. 
Therefore, itseems to me that any argu- 
ment based on the operative effect of the 
provisions of O. XXI, is immaterial in 
the circumstances of the present case. 

Before passing from this aspect of the 
matter, that is to say, the operative effect 
if any of O. XXI, Civil Procedure Code, I 
ought to add that Mr. Isaacs sought to 
base his argument upon the contention 
that these provisions of the Codehave in 
effect abrogated -the operation of the 
English Law as regards Solicitors’ Jien in 
cases where there isan “adjustment.” He 
referred to the case of Ward v. Haddrill (9) 
where it was held that by s. 150 of the 
County Courts Act, 1888, it was open to 
the parties in actions ia County Courts to 
enter into an arrangement involving the 
setting off of cross-judgments, even though 
such an arrangement made no provision 
for the Solicitors’ costs, and had the effect 
of depriving Solicitor of one of the parties 
of the benefit of his lien. But itis to be. 
observed that in the judgment of that case 
Wills, J., said with reference to the 
jurisdiction given tc County Courts: 

“The object was to secure a cheap and speedy 
administration of the law for the benefit of the poorer 
classes and the Oourt which was established by the 
Act was called in popular parlance ‘the poor man’s 
Court; Iam not surethat the legislature did not 
intend to prevent the multiplication of costs in 
some cases, even though the costs were costa which 
could be properly incurred." 

The. answer to Mr. Isaacs’ argument, 
therefore, is ‘that the County Courts in 
England: have’ been given a special juris- 
diction..undér thë provisions of the County 
Courts “Act, - 1888, which were clearly: 
designed to bring about an expeditious and! 
inexpensive method of settling disputes. 
between parties who have cross-judgments,. 
the one against the other. I do not think 
it right to extract any general principle: 
fromthat one English case which. would. 
be sufficient to justify the proposition that, 


(9) (1904) 1 K B 399; 73 LJ K B 277; 52 WR 398; 
90 L T 232 
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the Civil Procedure Code by the provisions 
of O. XXI has pro tanto abrogated the 
previous law with regard to Solicitor’s 
lien. Neither can I subscribe to the pro- 
position advanced by Mr. Isaacs to the 
effect that the Courts ought not to allow 
any extraneous considerations to enter into 
the matter when the parties appear before 
the Court in proceedings either under O. 
XXI, r.2, or under O. XXI, r. 18. In my 
opinion it cannot be correct to say that 
the law as to Solicitor’s lien has been 
‘altered by the provisions of O. XXI. Upon 
that view of the matter, it follows that this 
case has to be dealt with and decided in 
the light of the principles of the English 
Law applicable toa Solicitor’s lien. Per- 
haps it would be more accurate to say 
that the matter has to be decided in the 
light of the English authorities on this 
point. As J have indicated in an earlier 
part ofthis judgmentthe learned Judges 
came to various conclusions, the last of 
“which was upon the question whether it 
was competent for him tomake an order for 
direct payment or not. That I have already 
dealt with. The other conclusions were 
that the arrangment entered into by the 
parties was in the nature of a compromise 
and the matter must be dealt with upon 
that basis. The learned Judge next found 
that the .parties intended so to arrange 
matters as to defeat the Solicitors lien. 
It. isto be observed that a Solicitor has, 
apart from any order of the Court or any 
statute, a lien over any property recovered 
or preserved and over the proceeds of 
any jucgment, that is to say, of any decree 
which is obtained for his client by the 
Solicitor’s exertions. That lien is known 
aga particular lien, It relates only to 
the costs incurred in recovering the pro- 
perty or obtaining a judgment for payment 
of money. The right of the Solicitor is 
really in essence a claim to the equita- 
ble interference. of the Court 
Solicitor’s protection. That was. laid down 
nearly a century ago in“ Barker y. St. 
Quintin (10), and it was: re-stated: .very 
clearly in Ross v. Buxton’ (tl), by:Stirling, J. 
In that case it was said that the lien 
of the Solicitor of a plaintiff for the costs 
of. an action attaches to money received 
by the plaintiff even by way of compro- 
mise where such money is ‘in substance 
the fruit of the action. Stirling, J., 


(10) (1844) 12 M& W441; 1D & L 542;13 LJ 


x. 144. 
(11) (1889) 42 Oh. D 190;58L J Oh. 442; 543 P 
85; 36 W R71; 69 L T630, 
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referred toan earlier case of Ormerod v, 
Tate (12), where Lord Kenyon had said : 

“The convenience, good sense and justice of the 
thing require that an Attorney should have the 
same jienon damages awarded as if they were re- 
Covered by the judgment of the Oourt in the 
ordinary course of the cause.” 

That is the fundamental position and by 
Virtue of the lien which he has, the Solicitor 
hasa right toask for the intervention of 
the Court for his protection whenever he 
linds, after recovering and preserving the 
property of his client or after obtaiming 
judgment for payment of the money of the 
client, that there is a probability of the 
client depriving him of his costs. At the 
same time, however, it is quite clear that 
the Solicitor’s lien may, im some circum- 
stances, be affected by a compromise 
between the parties and it has been de- 
finitely laid down that, as a general rule, 
the Court will not, for the purpose of 
maintaining the Solicitor's lien, interfere 
in a compromise which is a bona fide 
compromise. The case of Brunsden v. 
Allard (18), cited by Mr. Isaacs, is a 
clear authority for that proposition. The 
head-note of that case is in these terms : 

“An Attorney's right oflien for his costs, on a 
judgment recovered by his client, is subject to the 
right of the parties to the action to make a bona 
fide compromise. The result of such compromise 
is that the lien is lost. But the lien may prevail 
against a collusive compromise made by the parties 
with the express object of defeating it. (Io this 
particular case)—the parties to cross-actions, the 
plaintiff in each of which had obtained judgment, 
bona fide compromised the actions, after notice to 
one of them and his Attorney from the Attorney 
of the other not to do so in prejudice of the latter's 
lien on his clients’ judgment.” 

-It was held in that case, that the 
Attorney had no ground for claiming the 
equitable interference of the Court to 
enforce his lien. Therefore if there is a 
genuine bona fide compromise, the Court 
will not interfere. That bringsme to observe 
that if the compromise is not bona fide 
but collusive and is entered into between 
the parties specifically for the purpose of 
depriving the Solicitor of his lien, then 
the Court will usually interfere for the 
protection of the Solicitor and there is no 
doubt that, in such an event, the Solicitor 
may apply for payment of the costs by 
either of the parties to the scheme. In 
Brunsden v. Allard (18), (ubi supra), Wight- 


mau, J., remarked : 

“The Court of Exchequer has held in Barker v, 
St. Quintin (11;, that even collusion between the 
parties to the suit gives him no right to put in 


(12) (1801) i Bast, 461. | 
(13) (1859) 2 E & E 19; 21 LIQ B 306: 5 Jur, (xa) 
596; 7 W K 581, 
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force the process of the Court upon a judgment, 
of his own mere motion and without his client's 
consent. Perhaps there may be cases in which, if 
a case of collusion is thoroughly made out, the 
Court will, in the exercise of an equitable juris- 
diction, laterfere in the Attorney's favour. But I 
think that no sufficient evidence of collusion exists 
in the present case. The affidavits do not convince 
me that the objectof the arrangement between the 
parties to the suit was to deprive the plaintiffs 
Attorney of his costs; though, no doubt, that was 
the result of it. The object appears to have been 
to make a bona fide compromise in order to get rid 
bs oe opposition to Brunsden in the insolvent 
ourt. 

Erle, J., said inthe same case that each 
party man action has been described as 
dominus litis: 

“ ‘Lien, properly speaking, is a word which applies 
only toachattel; ‘lien upon a judgment’ is a 
vague and inaccurate expression, and the words 
‘equitable lien’ are intensely undefined. The 
Attorney's right however certainly goes to this 
extent, that, if a conspiracy between the plaintiff 
and defendant, to defraud the Attorney of his costs, 
is clearly made out, the Court will interfere to 
prevent it. Itis somewhat difficult to say what 
would amount to such a conspiracy; suffice it to 
say that here no such conspiracy has been shown." 

Another case to which I should refer to 
in this connection is In re Margetson and 
Jones (14), where it was held that the 
Courts will not interfere with a bona fide 
compromise, but will interfere where there 
is collusion. It is necessary therefore to 
consider what is meant by “collusion” in 
this connection. The case of In re Margetson 
and Jones (14), follows the earlier case of 
Price v. Crouch (15), where “collusion,” for 
the purpose of deciding whether or nota 
compromise ought to be allowed to exclude 
the Solicitor’s lien, was defined. I will take 
the case of Price v. Crouch (15) first. In 
that case, Lord Denman, who was then 
Denman, J., said : 

“The main question in the case however is whether 
all these circumstances taken together enable us 
to hold that it is brought within the meaning of 
the word “collusion.” If the;learned Judge at 
chambers had found that there had been collusion, 
there certainly was evidence which would have 
justified him in doing so. The only doubt I have 
is, * * * *whatthe proper finding of fact is 
for us to arrive at now. The point appears to me 
to be, what is the meaning of the word “collusion’ 


in relation to such a case as the present; and the ` 


meaning of the word goes no further than to denote, 
anagreement between two parties, with the knowledge 
that they are doing an unfair thing in depriving a 
third party of right he had, Mr. Gore cited the 
judgment of Lord Campbell in Brunsden v. Allard ( 13) 
and laid great stress upon this passage: ‘Although 
an Attorney has a lien for his costs, and, when 
his client has recovered judgment in an action 
may apply the fruits of the action in payment of 
the sum which is due to him, that does not prevent 
the partiesto the action from coming toa com- 

14) (1897) 2 Oh. 314; 66 LJ Ch, 619; 7 5: 
45 W R 645. aha 
(15) (1891) 60 L J QB 767. 
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promise, the result.of which is that the Attorney 
lores his lien, provided that the arrangement ls 
not a mere juggle between the parties, entered 
into by them to deprive the Attorney of his 
costs.’ | do not think, however, that Lord Campbell 
meant to say that, tnless there wasa‘mere juggle, 
ajuggle in a frandulent sense, there could beno 
cdllusion. 

The other Judgésé do not go so far.” 

Then commenting on the judgment of 
Wightman, J., in Brunsden v. Allard (13) 
ubis upra, Lord Denman said: 

“Wightman, J., hits the point: ‘Was the object 
of the arrangement to deprive the plaintiff's 
Attorney of his costs” ? 1 conclude from the lan- 
guage both of Wightman, J.,and Orompton, J., in 
that case that we are justitied in holding that in 
the present case the object of the bargain was 
to defeat the applicant’s lien, and soto deprive 
him of the costs of the work he had done as 
Solicitor to the plaintiff. Upon the facts brought 
before us,l amof opinion that a jury would be 
warranted in saying that there wasin this transac- 
tion an object or purpose to prevent the ap- 
plicant getting his costs,” 

Wills, J., added these observations : 

“Both the plaintiff and the Solicitors for the 
defendant were well aware that a considerable 
sum for costs was due, and their conduct shows 
that they desired to defeat the applicant's claim 
for them, The defendani’s Solicitors knew that 
they could get better terms’ for their client 
from the plaintif if he left his solicitor out in 
the cold. This being the motive, Iam ofopinion 
that the order at chambers was rightly made, 
and must be sustained, although upon grounds 
different from those upon which the learned Judge 
decided.” : , | 

From the judgments in the case of Price 
v. Crouch (15) I think we can extract two 
propositions: first, there is collusion, if 
the agreement is made between the parties 
and there is knowledge .ofthe doing of 
an unfair thing by depriving the Solicitor 
of his costs; and, secondly, uhere is collu- 
sion ifthe motive underlying the action 
of the parties isto deprive the Solicitor 
of his ccsts. Now in the case of In re 
Margetson and Jones (14) above-mentioned, 
the decisionin Pricev. Crouch (15) was 
followed by Kekewich, J. He deals with 
the matter thus. He first of all refers 
to a dictum of Lindley, L.J., in The 
Hope (16) where Lindley, L, J., said: 

“There is no rule that the parties may not 
compromise an action without the intervention of 
their Solicitors. They must, however, do so 
honestly, and not intend to cheat the Solicitors. 
of their proper charges.” 

Kekewich, J., comments on that and says: 

“The word cheat is not a bittoo strong; the 
Master ofthe Rolls also uses it,” 

Then he says: 

The question is whether I have here such 
evidence as satisfied the Court in Price v. Crouch 


(15). l i 

Then he deals with the evidence and 
Comes to the conclusion: 

(16) (1883) 8 P D 144, 
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“I have no doubt they did not realise the im- 
Propriety of what they were doing. The case seems 
fo me tocome within the decision in Price v. 
Crouch (15).” 


He then deals with the form of the 
order. When one examines all these 
authorities, the position seems to be that 
the conclusion to be drawn from 
them is this: where there is a compro- 
rnise, the Court will not interfere unless 
the motive or the object or the intention 
of the parties is that the Solicitor shall 
be deprived of his lien. Putting the mat- 
ter in another way; it should generally be 
held that there is “collusion”, if the agree- 
ment between the parties is made with the 
knowledge that the result will inevitably 
be todeprive the Solicitor of his costs 
which he has earned. There is certainly 
“collusion” if the parties enter into an 
agreement knowing and intending that 
the outcome will be that the Solicitor is 
deprived of his lien. Atthe outset of his 
argument, Mr. Isaacs definitely stated that 
what he was intending to argue in this 
case was that the arrangement between 
the parties was notin the nature of a 
compromise, but was in the nature ofa 
set-off, He said that quite plainly 
and argued that the law applicable to 
such asituation is this: If the parties 
enter intoa set-off, it is entirely a matter 
of discretion withthe Oourt whether the 
Court should exercise its right of equitable 
interference or not. Therefore, if the learn- 
ed Judge had found that the arrangement 
between Singhania and Didwania, in the 
present case, was a set-off, we should 
have been obliged to enquire whether the 
learned Judge in making the order for 
payment had exercised the discretion, 
which he would undoubtedly have, judi- 
«cially, and in accordance with proper 


principles. Thataspect of the matter can, 
however, be entirely eliminated for our 
present purpose because later in his 


«argument Mr. Isaacs; abandoned his 
«contention that the arrangement was 
a set-off and argued solely on the footing 
what there was a compromise between 
“the parties and not a set-off. Mr. 
Isaacs having finally adopted the attitude 
mhat there was a compromise and the 
learned Judge having so found, I do not 
Mhiok that anything more need be said as 
regards the precise nature of the transac- 
mion. We may take it for the purposes 
«of oar jadgment that it was in fact a 
compromise. It now remains to be seen 
whather the learagd Judge was right in 
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coming to the conclusion that it was 4 
compromise which had the element of 
collusion attaching to it, collusion in the 
sense which I have tried to define. The 
learned Judge expressed a very definite 
view asto the state of mind of the parties 
at the time when they entered into the ar- 
rangement. He said: 

“On the facts, I have no hesitation in coming 
to the conclusion that the parties intended so 


P arrange matters as to defeat the Solicitor’s 
ien.” 


The question of the state of mind of the 
parties is, of course, a question of fact. 
Therefore when the learned Judge said 
that he come to the conclusion that the 
parties intended to deprive the Solicitor 
of his costs, that conclusion is a finding 
of fact which ought not to be disturbed 
by this Court unless it can be demon- 
strated to our satisfaction that there was 
really ro evidence a‘ all on which the 
learned Judge could have so found. Wé 
must therefore see if there was any such 
evidence. (After dealing with the evidence 
His Lordship proceeded). The position 
seems to have been this: Hardayal 
Didwania was impecunious and financially 
involved, even if he was not actually an 
insolvent ab the time when the arrange- 
ment wasenteredinto. That fact obviously 
was well known to Singhania, who was 
his son-in-law. Singhania then goes to 
the Solicitor of Didwania and attempts to 
get him to settle his claim for costs upon 
the basis of a payment of annas 4 in the 
rupee. Mr. Isaacs argued that that was 
only an incident in the warfare between 
the parties and that what Singhania was 
really trying to do was to buy up Messrs. 
Bural & Pyne’s claim against their client 
Didwania in order that, having brought 
up the claim, Singhania might deal 
Didwania afurther blow and put pressure 
on him by claiming the full amount of the 
Solicitor’s bill of costs. 


In the light of the petition and the 
affidavit of Messrs. Bural & Pyne, and 
considering that there are no satisfactory 
denials in the affidavit of Premsukhdas 
Singhania, .I think we ought to come to 
the conclusion that there was ample evl- 
dence on which the learned Judge could 
find that the parties were acting in 
“collusion”, in the sense in which that 
term can be used for the purpose of 
deziding whether a compromise should be 
allowed to defeat the Solicitor’s liea or 
not. I would, therefore, hold that there is 
no reason why we should set aside the 
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learned Judge's conclusion. In that view 
of the matter, it follows that this appeal 
fails and must be dismissed with costs. 
Lori-Williams, J.—I agree. 
D. Appeal dismissed. 
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Witnesses present on date of hearing—Refusal to 


examine them— Legality of- 0, XVI, r. J, proviso 
(local amendment), if applies. 
Where the names of certain witnesses are in- 


eluded in the original listand they are present on 
the date of hearing, the Court cannot refuse to 
examine them. The partyis not, therefore, pre- 
cluded by O XVI, r. I, proviso (local amendment) 
Civil Procedure Code from producing them. Amar 
Singh-Dhoomi Mal v. Jai Dial Kapur & Sons (1), 
referred to, 


Misc, F, C. A. from an order of the Senior 
Sub-Judge, Gujrat, dated October 27, 1933. 
Mr. Shamair Chand, forthe Appellant. 

Dr. Nand Lal, for the Respondents. 

Judgment.—Under O. XLI, r. 27, I 
allow the appellant judgment-debtor to 
produce his two witnesses Mehr Singh 
and Nanak Chand, but no other witness 
as I consider that the lower Court wrongly 
refused to admit their evidence. They 
were present in Court on May 15, 1933, 
and could have been examined then, and 
their names were included in the original 
list of the judgment-debtor’s witnesses. 
The judgment-debtor was not therefore 
precluded by O. XVI, r. 1, proviso from 
producing them: cf. Amar Singh-Dhoomi 
Mal v. Jai Dial Kapur & Sons (1). 

Under O. XLI, r. 28, I direct the Senior 
Subordinate Judge of Gujrat, to take the 
evidence of these two men and send it 
when taken to this Court not later than 
March 19, 1934. The parties are directed 
to appear before the Senior Subordinate 
Judge on January 29, 1934, the records 
to be returned without delay. The Senior 
Subordinate Judge should not permit 
adjournments except as laid down in 
O. XVII and not for any unnecessary 
Teasone. 

N. Case remanded. 
(1) 94 Ind, Cas, 21, A I R 1926 Lah. 450. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 400 of 1990 
September 14, 1934 
Niavat-ULiaH, J. 
On difference of opinion between 
Kine AND JOBAL AHMAD, JJ. 
THOMAS BEAR anp SONS, (INDIA) 
Lp.— PLaIntis¥—APPELLANT 


VETSUS 
PRAYAG NARAIN—DEFenDant— 


KESPONVENT 

Trade-mark—Plaintif#{s having acquired reputa- 
tion for their goods through a particular trade-mark 
—Plaintiffs, if can restrain person from using trade- 
mark to cognate classes of goods—Maiters to be 
considered—Colourable imitation—Tests to ascertain 
— Standard is that of an average man exercising 
ordinary caution—Trade-mark cases—HRules of 
justice, equity and good  conscience—Injunction, 
when canbe obtained by plarmtaffs. i 

Held, (per Niamat-Ullah, J., agreeing with Iqbal 
Ahmad, J,)—The plaintiffs, whose goods have acquir- 
ed a reputation in the market through a trade- 
mark orname with which their goods have become 
associated, havea right to restrain the defendant 
from using a trade-mark or name which is identi- 
cal with or similar to that of the plaintiffs, and 
such right extends not only to the particular goods 
sold by the plaintiffs, but also to cognate classes of 
goods, provided the cumulative effect of the simi- 
larity of the mark, the commercial connection 
between the plaintiffs’ goods and those of the 
defendant and surrounding circumstances is such 
as to leadthe unwary customers to mistake the 
defendant's goods for those of the plaintifs. The 
raw material with which the articles in question. 
are prepared, any affinity inthe process employed- 
in manufacturing them, the fact that the productions 
of one can result from a slight extension of the 
business of the other, the habits and notions of the 
customers of the two, snd the uses made of the 
article afford indicia of more or less cogency for 
determining whether the customers of the defend- 
ant's goods are likely to mistake them for those ol 
the plaintifis. Direct evidence establishing the 
fact that such impression was created in the past ip» 
the minds of certain persons is also of value. The 
inference to be drawn from all the circumstances 
should not be speculative, but probable. The diff- 
culty of a case like this arises mainly from the faca 
that the Court has torecord a finding not in res 
pect of what has happened, but in respect of whatm 
is likely to happen. [p. 806, col. 2] 


Another factor to be considered is that the clas» 
of persons, whose mentality is to be considered i: 
that of ‘ unwary customers" The standard to be 
borne in mind is neither that of a person who i» 
devoid of all sense of discrimination, nor of person» 
who are very careful observers of things arounc 
them. It is that of an average man exercising 
ordinary caution. The question in each case is one 
of inference from facts. Two cases are seldon 
exactly parallel, and, therefore, decided cases are oj 


little value in determining the question whether th» 


goods manufactured by the defendant are likely t& 
be mistaken for those of the plaintiff. [p, 806, col 
2; p. 807, col. 1] 

[Case-law discussed. ] 

As there is no statutory law in India” on the 
subject of trade-marks, cases on the subject have 
to be decided according to rules of justice, equity» 
and good conscience. Oonditions peculiar to Indis 
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may, however, necessitate the acceptance of the 
English Law with certain modifications, 

“Per King, J.—When aperson has established a 
right to usea trade-mark in respect of a certain 
class of goods, thisright is not confined only to 
goods which are precisely similar to the goods 
which he makes or sells: i 

Held, (per King, J., on facts) that the right ac- 
quired by the plaintif in respectof his elephant 
trade-mark should not be confined strictly to ciga- 
rettes and to Virginia Birds eye smoking tobacco, 
or even tocigarettes and all kinds of smoking 
tobacco only, but should be held to extend to all pre- 
parations of tobacco. [p. 794, col. 1] 

Per Iqbal Ahmad, J.—In case of alleged in- 
fringement of a trade-mark, if itis found that the 
goods manufactured or sold by the defendant are of 
a description other than the goods in which the 
plaintiff deals, the plaintiff is not entitled to an 
injunction restraining the defendant from attaching 
to his goods a trade-mark similar to the trade-mark 
in which the plaintiff has acquired a right of prop- 


erty. 

Held, (per Niamai-Ullah and Iqbal Ahmad, JJ., on 
facts) that the plaintiffe’ right in respect of their 
trade-mark applied only to cigarettes and smoking 
tobacco and did not extend to chewing tobacco 
and thatthe defendant's trade-mark was not a 
colourable imitation of the plaintiffs’ trade-mark, 
so that ordinary or unwary customers are likely to 
mistake the defendant’s goods forthe goods of the 
plaintiff, [p. 804, col. 1. 


F.O. A. from the decision of the Addi. 
tional District Judge, Cawnpore, dated 
April 11, 1933. 

Dr. K. N. Katju and Mr. 4. P, Pandey, 
for the Appellant. 

Messrs. S. N. Sen and M. L. Agarwalla, 
for the Respondent. 


King, J.—This appeal arises out of a 
suit for a permanent injunction restraining 
the defendant from selling chewing to- 
bacco in tins or packets bearing the 
trade mark of an elephant which is a 
colourable imitation of the plaintiff's tra te- 
mark, 

The plaintiff is a firm styled “Thomas 
Bear & Sons (India) Limited.” The 
plaintiff's case is that the plaintiff Company, 
or its predecessor-in-business, have been 
carrying on the business of manufacturing 
and selling cigarettes and tobacco for 
many years and: have been doing 
extensive business in India. All the goois 
sold by the Company bear the design of 
an elephant which is the trade-mark of 
the Company. In particular, the Company 
has since the year 1922 been selling in 
India a brand of cigarettes called the 
“elephant” cigarettes and a brand of to- 
bacco known as “Virginia Bird's Eye” in tins 
and packets bearing the elephant trade- 
mark. The defendant has recently started 
the sale of chewing tobacco manufactured 
by him at Cawnapore and this tobacco is 
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sold in tins bearing a label on which the 
picture of an elephant and the nime 
“elephant” is prominently displayed and, 
therefore, resembles the plaintiff's trade- 
mark. The plaintiff contends that pur- 
chasers are likely to be deceived by the 
picture of the elephant on the defendant’s 
tins and will suppose that the defendant’s 
goods are manufactured or sold by the 
plaintiff, and that the plaintiff's business, 
goodwill and reputation are likely to sustain 
injury. 

The principal defences are that the de- 
fendant sells only chewing tobacco and 
does not deal in cigarettes or any sort of 
smoking tobacco and therefore the plaintiff 
has no right to obtain an injunction. It 
is also pleaded that the appearance of 
the label and design on the defendant's 
tobacco tins are quite different from the 
get-up and label of the plaintiff's tins, 
so customers are not likely to be deceived. 
The defendant also denied that the plaintiff 
firm acquired any proprietary right in the 
elephant trade-mark in respect of their 
goods. 

The learned Additional District Judge 
has discussed the facts and the law very 
fully. He found that the plaintiff Com- 
pany and their predecessors have been 
using the trade-mark of an elephant in 
respect of their cigarettes and tobacco 
since a long time and had acquired a 
right of property in respect of the trade- 


mark “elephant” in respect of their 
cigarettes and “Virginia Bird's eye” 
tobacco. He held, however, that chewing 


tobacco was goods of a very different class 
from smoking tobacco, and he was noi 
satisfied that chewing tobacco and smoking 
tobacco were so similar that they could 
be classified in one class and, therefore, the 
plaintiff could not claim aninjunction in re- 
spect of the trade-mark used by the defendant 
only in connection with chewing tobacco. 
He also held that even if chewing tobacco 
and smoking tobacco can be held to 
belong to the same class, even so, the 
plaintiff was not entitled to an injunction, 
because the trade-mark used by the 
defendant was not a colourable imitation 
of the plaintiffs trade-mark. On these 
grounds he dismissed the plaintiff's suit. 
The learned Counsel for the plaintiff has 
strenuously contended that the learned 
Additional District Judge has taken a 
wrong view in holding that the plaintiff 
had acquired a right to use his elephant 
srade-mmirk only in connection with the 
sale of cigarettes and smoking tobacco 


790 


and not in connection with chewing 
tobacco, He also argues that the trade- 
mark used by the defendant is sufficiently 
similar to the plaintiff's trade-mark to be 
likely to deceive ordinary unwary and 
illiterate purchasers. 

The law on the subject of trade-marks 
in India has been discussed and laid down 
by a Bench of this High Oourt in 
Swadeshi Mills Co. Lid. v, Juggi Lal 
Kamalpat Spinning and Weaving 
Co. (1), and by a learned Judge of the 
Bombay HighCourt in A, J. Von Wulfing 
v. D. H. Jiwandas & Co. (2). In the 
Allahabad case it was held that if the 
goods of a manufacturer from the mark 
of device he has used, have become known 
in the market by a particular name, the 
adoption by a rival trader of any mark 
which will cause his goods to bear the 
same in the market may be as much an 
invasion of right of that rival as the 
actual copy of his device, It was also 
held that no general rule can be laid down 
as to what is or is not a mere coloarable 
variation. All that .can be done is to 
ascertain in every case as it occurs whether 
there is such a resemblance as to deceive 
a purchaser using ordinary caution. It 
was also pointed out that in a country 
like India, where there is no statute for 
registering trade-marks, a right to a 
trade-mark is acquired by user. In the 
Bombay case it was held that in India 
where there was no Registration Act, giving 
the right of property in trade-marks by 
registration, the only right of action a 
trader or manufacturer has is the common 
law right of action which entitles him to 
an injunction restraining the use of the 
trade-mark belonging to him if such use 
is calculated to pass off the defendant's 
goods as the goods of the plaintiff's. 

It appears that in India the rules of the 
Common Law of England applicable to 
trade-marks should be followed by the 
Oourts in this country as being rules of 
justice, equity and good conscience. Even 
in England, where provision is made by 
Statute Law for the registration of trade- 
marks, the Courts also give protection to 
unregistered trade-marks; 

“It is well settled that, if the use by the de- 
fendant upon his goods of an unregistered trade- 
mark belonging to the plaintiff is calculated to 
pass off or cause to be passed off the defendant's 
goods as the goods of the plaintiff, an injunction 
may be granted to restrain such use, and this 

(i) 99 Ind. Cas. 353; AIR 1927 All, 81; 49 A 92- 
24 A LJ 975 


(2) 23 Ind, Oas. 857; A 1 R 1926 Bom, 200; 50 B 
02, 43 Bom. L R 243. 
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whether the use be deliberately fraudulent and 
intended by the defendant to be deceptive or not. 
(Kerly on Trade-marks, Ed. 6, p. 12). The test of 
infringement laid down in all the cases is thatthe 
defendant's acts shall be calculated to pass off 
goods as the plaintiff's which are not his. (Kerly, 
p. 44). The question which has always been 
regarded as the test of infringement is, ‘will the 
use of the trade-mark by the defendant lead pur- 
chasers to mistake bis goods for those of the plaintiff ?” 
(Kerly, p. 36)." 

Learned Counsel for the respondent ac- 
cepts the findings of the trial Court and 
argues in support of its conclusions. I 
think there is no dispute regarding the 
principles of law which are to be ap- 
plied to a case of this sort. We have to 
ascertain whether the plaintiff has by user 
established a right to use his trade-mark 
in connection with a certain class of goods 
which would include chewing tobacco and 
if so, whether the defendant by using a 
trade mark similar to the plaintiff's in con- 
nection with the sale of chewing tobacco 
is likely to lead purchasers to mistake his 
goods for those of the plaintiff. 


I think the trial Court is undoubtedly 
right in finding that the plaintiff firm has 
acquired a proprietary right in respect of 
its elephant trade-mark with reference to 
its cigarettes and ‘Virginia Bird's eye” 
tobacco. The main question seems to be 
whether the plaintiff's right to the use of 
its trade-mark does not extend also to 
other articles dealt with in the tobacco 
trade, such as chewing tobacco. In my 
opinion the trial Court was not right in 
finding that the plaintiff's right to use its 
trade-mark was confined only to the sale 
eye" 
tobacco. If the plaintiff's right is strictly 
limited in this manner, then apparently 
it would be open to any other person 
engaged in the tobacco trade to use an 
exact jmitaticn of the plaintifs trade- 
mark in connection with the sale of any 
smoking tobacco other than ‘Virginia 
Bird’s eye” smoking tobacco and certainly 
in connecticn with the sale of cigars or 
biris. It is not very clear whether the 
learned Additional District Judge would 
have refused an injunction if the defen- 
dant had been selling a smoking tobacco, 
other than “Virginia Bird’s eye” smoking 
tobacco, under the plaintifi’s trade-mark. 
But it seems certain that according to his 
view the plaintiff would not be entitled 
to an injunction if the defendant had 
sold Cigars in tins bearing an exact imi- 
tation of the plaintiff's trade-mark. If 
the plaintiff raised an objection to such 


1935 


use of his trade-mark, he would be met by 
the answer; 


“you do not sell cigars of any description, there- 
fore you have not acquired any proprietary right in 
your trade-mark with reference to cigars.” 


It is true that chewing tobacco is in 
some respects more unlike smoking 
tobacco than cigars are unlike cigarettes, 
because cigars and cigarettes are both 
consumed by smoking, whereas chewing 
tobacco is consumed by chewing. lt 
appears to me however that the view taken 
by the Court below would apply to the case 
of cigars or biris just as much as to the case 
of chewing tobacco and in view of the 
authorities to which I shall presently refer, 
I do not think that this view can 
be correct. It is true that the right to 
use a trade-mark can only apply to goods 
of a particular class. In tthe present case 
it has been proved that the elephant trade- 
mark is used by different firms in con- 
nection with goods of a very different 
mature such as buttons, combs or sacking, 
«which have nothing whatever to do with 
Khe tobacco trade and, of course, the plaintiff 
has no objection to the use of an elephant 
srade-mark in connection with such goods 
35 are not dealt within the-tobacco trade. 
Kn my opinion, smoking tobacco and 
shewing tobacco are sufficiently similar to 
be regarded as belonging lo one class for 
ithe purpose of acquiring a right to a trade- 
«ark, In England, the law relating to 
‘rade-marks is to be found mainly inthe 
Trade Marks Act, 1905. Under that Act, 
sertain rules have been made called the 
Krade Mark Rules, 1920. Under those 
Rules, articles of merchandise have been 
slassified into 50 classes for the purpose 
£$ registration of trade-marks. Class 49 
necludes ‘tobacco, whether manufac- 
ured or unmanufactured.” It appears, 
herefore, that in England, for 
he purpose of the registration of trade- 
marks, all classes of tobacco, whether 
moking tobacco or chewing tobacco or 
sigarettes or cigars, etc., would be clas- 
ified under one head and a trade-mark 
ue be registered in respect of the entire 
ass. 


A survey of the authorities also shows 
‘early that when a person has established 


right to use a trade-mark in 
espect of certain class of goods, 
ais right is not confined only to 


oods which are precisely similar to the 
20ds which he makes or sells. Iu some 
3868 indeed, the right to use the trade- 
nark bas been held ‘to extend to goods af 
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avery different nature from the goods 
sold by the proprietor of the trade-mark. 
The case of Eno v. Dunn (3) seems to go 
further than any other case in the 
protection of a trade name. The principles 
applicable to trade names are similar to 
those applicable to trade-marks, In that 
case, Mr. Dunn applied to register the 
words ‘‘Dunn’s Fruit Salt Baking Powder” 
as atrade-marx for baking powder. Mr. 
Eno, who had for many years used the 
words “Fruit Salt” as his trade-mark 
for a powder used in producing an effervesc- 
ing drink, opposed the application. This 
case gave rise to great conflict of judicial 
Opinion. Kay, J., decided in favour of 
Mr. Eno and refused the application for 
registration. Hisdecision was reversed by 
the Court of Appeal, but their decision in 
turn was reversed by the House of Lords 
by a majority of three learned Judges to 
two. It would certainly seem that there 
is little similarity between no's Fruit 
Salt and a Baking powder. Any one who 
wished to purchase an effervescing aperient 
drink would certainly not accept any sort 
of baking powder as a substitute. Con- 
versely any one who wished to buy baking 
powder for baking bread or cakes would 
never be put off with a bottle of Eno’s 
Fruit Salt. The majority of their Lord- 
ships, however, took the view that the words 
“Fruit Salt” were associated in the 
public mind with Eno's Fruit Salt and if 
Mr. Dunn sold his baking powder under 
the name of “Fruit Salt Baking Powder,” 
then people might suppose that Eno's Fruit 
Salt was one ofthe principal ingredients 
of the baking powder and therefore ila 
batch of “Fruit Salt” baking powder 
proved unsatisfactory, then it might in- 
juriously affect the reputation of Eno’s 


Fruit Salt. On these grounds their 
Lordships refused the application for 
registration. This certainly seems to be 


an extreme case and it shows to what 
length the Courts in England can goin 
protecting a right in trade-marks when 
there is any possibility of the public being 
deceived by a similarity between two 
trade-marks or trade-names. 

It must be noted, however, thatin that 
case Mr. Dunn was the applicant for 
registration and the burden was on him to 
show that there was no possibility or at 
least probability of deception or confusion, 
In the present case, the burden ison the 
plaintiff to show thatthe use of the symbol 
p © (1800) 15 A O 252; 39 WR 161; 63 
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ofan elephant on the defendant’s goods is 
likely to deceive the ordinary unwary 
purchaser. 

The case of In re Gutta-Percha and 
India Rubber Co. of Toronto (4) was 
also a question of registration. Regis- 
tration was opposed by afirm which 
manufactured all 
goods except boots and shoes and who had 
registered a trade-mark of which the 
distinctive part was a Maltese cross, in 
class 40 for: 

“goods manufactured from India rubber and gutta- 
percha not included in other classes but not including 


dress shields or gussette webs and not including 
any goods of a like kind toany excluded goods.” 


The applicant applied to register, in 
class 3%, two trade-marks of which the 
distinctive feature was a Maltese cross, one 
for “boots and shoes made wholly or partly 
of India rubber” and the other for: . 

“India rubber footwear included in this class but 


not including gaiters or leggings or any goods of 
the like kind.” < 


Although the opposing Company did not 
manufacture or dealin boots or shoes or 
footwear nevertheless it was held that 
their trade-mark for the same description 
of goods as were to be sold under the 
applicants’ proposed marks and the latter 
were calculated to deceive and, therefore, 
registration should be refused. From this 
ease it is clear that the mere fact that the 
opposing Company did not make boots 
and shoes or footwear whereas the ap- 
plicants wished their trade-mark to be used 
only in connection with boots and shoes 
or footwear was not considered to be of 
much importance. This case seems to be 
some authority for the view that it is 
immaterial whether the plaintiff in the 
present case does or does not sel] chewing 
tobacco provided that chewing tobacco 
can fairly be held to belong tothe same 
class as the goods which he does sell under 
his elephant trade-mark. 

Another registration case is In re Turney 
& Sons Trade-Mark (5). In that case Turney 
& Sons applied to register for rum a 


trade-mark consisting of a diamond with a 


smaller diamond superposed and other 
matter, the outer diamond being coloured 
red. This was opposed by a firm as 
owners of a diamond trade-mark registered 
for beer on the ground that the trade-mark 
applied for would cause confusion’ and 
deceive the trade and the public into 
believing that the applicants’ goods marked 
with their mark were goods emanating 
. (4) (1909) 2 Oh. D 10; 78 LJ Oh, 427; 26RP O 
428: 100 L T 756, 
(5) (1894) 10 T LR 175, 
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from or in some way connected with the 
opponents. The application was refused, 
and on appeal it was held that whether beer 
apd rum are or are not the “same descrip- 
tion” of goods still, even if they are not, 
there was such a probabiltiy of deception 
that the Court ought not tosay that the 
mark must be registered. In that case 1b 
must be admitted that there is very little 
similarity between rum and beer. Rum 
certainly could not be mistaken for beer 
and vice versa. The only similarity 18 
that they are both intoxicating liquers and 
are both goods dealt with in the liquor 
trade. I think there is at least as great a 
Similarity between smoking tobacco and 
chewing tobacco as there is between rum 
and beer. The last registration case that 
may be mentioned is In re The Australian 
Wine Importers Lid. (6). In that case, the 
owners of a trade-mark of the “Golden 
Fleece” which they used for spirits were 
successful in preventing the registration of 
a similar mark of a Golden Fleece for 
Australian Champagne onthe ground that 
it was calculated to deceive. It was held 
that although wine and spirits are different 
goods they might fairly be held to be goods 
of the same description; and even if they 
were not of the same description they were 
sufficienily similar toinduce the public tc 
believe them to be the goods of the same 
firm if they were sold under similar trade 
marks. Jt is true that in that case there 
was no question of an injunction to restraim 
the Australian Company from using the 
Golden Fleece trade-mark on their Cham- 
pagne, but Lord Justice Cotton observed 
that he desired to hold out no encourage: 
ment to them to believe that if they did 
so use the trade-mark, they would not be 
restrained. 

I now turn to some cases in which al 
injunction was sought to restrain the 
defendants from using trade-marks similai 
to the plaintiffs. These cases are more 
directly in point. The case already referret 
toin Suadesht Mills Co. Ltd. v. Juggi La 
Kamalpat Spinning & Weaving Co 
(Ll) was a suit for an  injunctior 
restraining the defendants from using the 
lotus trade-mark (Kamalchap) on thei) 
goods. That case can, however, be dis 
tinguished because the defendants were 
manufacturing cotton goods of the same 
sort as the plaintiffs’ cotton goods, and were 
thus directly competing with the plaintiffs. 

The case most directly in point 1 


(6) (1889) 41 Ch, D 278; 58 L J Oh, 380; 87 W I 
578; 60 L T 436, ; 
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British American Tobacco Co. (India), Ltd. 
v. Ismail Saib, 0.0.C J. O. S. No, 159 of 1909, 
decided by the Madras High Court on 
November 23, 1910. In that case, the 
plaintiffs sued to restrain the defendants 
from passing off their goods as the. goods 
of the plaintiffs’ by using on them the 
“scissors” mark which had become identi- 
fied with the goods manufactured and sold 
by the plaintiff, namely packets of cigaret- 
tes bearing the brand of “scissors.” The in- 
teresting point in that case is that the 
defendants were not selling cigarettes, but 
were selling only biris (or ‘‘beedies’), where: 
as the plaintiffs were selling only cigarettes 
and not biris. It was argued, therefore, 
that although the defendants sold their 
biris in packets bearing the scissors: brand, 
nevertheless, the plaintiffs. had no cause 
of action to restrain them from doing so. 
It was conceded that cigarettes and biris 
are dissimilar in appearance and in many 
other respects. No one asking for acigarette 
could be put off with a biri and vice 
versa, Nevertheless it was held that the 
plaintiff had aright to restrain the defend- 
ant from selling his bir7s in packets bear- 
ing the scissors brand. The learned Judge 
found it difficult to say whether the use 
- of the scissors label on the defendant's 
biris would attract customers from the “scis- 
sors” ‘cigarettes to the “scissors”  biris. 
But he pointed out that there was another 
aspect of the case. 

“But we have further to consider that the sale 
of the scissors brand of cigarettes depends a great 
deal upon the reputation of that brand, and is likely 
to decline if that reputation is in any way affect- 
ed and it seems to me that the plaintiffs are 
justified in being apprehensive that if those 
beedies are Widely sold under the scissors brand 
and are in consequence believed to be the manu- 
facture of the plaintiffs that might affect the reputation 
ofthe brand and adversely influence their sales." 

This is precisely the argument advanced 
by the learned Advocate for the appellant 
in this case. The defendant is not directly 
competing with the plaintiff in the present 
case, because the defendant is, only sell- 
ing chewing tobaceco which the plaint- 
iff does not sell. But the plaintiff is 
apprehensive that if the public considered 
the plaintiff to be responsible for the chew- 
ing tobacco, on account of the elephant 
trade-mark, then the plaintiffs reputation 
might suffer if the chewing tobacco hap- 
pens tobe of inferior quality. The case 
law has been fully discussed in this case, 
and it seems to me very directly in point. 


Another suit for injunction is War 
wick Tyre Co. Lid. v. New Motor and Gene- 
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ral Rubber Co. Lid. (7). In that case 
the plaintiffs had for many years manufac- 
tured and sold tyres for cycles and motor- 
cycles under the name of “Warwick” and 
by the year 19J5, that name was disiinc- 
tive and meant tothe trade and to the 
public tyres of their manufacture. In 1905 
they transferred their business with the 
exclusive right to manufacture and sell 
Warwick tyres tothe Dunlop Company for 
a term of years. The plaintifs never 
manufactured or sold tyres for motor cars. 
The defendants manufactured and sold 
only tyres for motor cars, and began to 
sell them underthe name of “Warwick 
Motor tyres.” In that case it was held that 
the use of the name “Warwick” in 


con- 
nection with the sale of the defendants’ 
motor tyres was calculated to lead the 


public to believe that the defendants’ 
motor tyres were tyers of the plaintiffs’ 
manufacture. Here we must note that the 
plaintiffs had never manufactured tyres for 
motor cars, but they were nevertheless 
held entitled to restrain the defendants 
from manufacturing and selling tyres for 
motor cars under the name of “Warwick 
Motor tyres.” That case, therefore, also 
seems to be clearly in point. 

I would also refer to the case of 
Eastman Photographic Materials Co. v. 
John Griffith's Cycle Corporation (8). The 
Eastman Company had for many years 
u-ed the word ‘‘iXodak” in connection with 
their goods and especially for photographic 
cameras. The Company had made a speci- 
ality of cameras suitable to bicyclists, and 
of appliances for fixing the same to bicy- 
cles and had largely advertised ‘Bicycle 
Kodaks,“ The defendant Company had 
obtained registration of the word “Kodak” 
as atrade-mark in class 29, for bicy- 
cles and other vehicles included in that 
class; and their Company was regis- 
tered asthe “Kodak Oscle Company Lim- 
ited.” The plaintiff Company sued to 
restrain tne defendant from carrying on 
business under the name of Kodak Cycle 
Company Limited and from passing off 
their goods as the goodsof the plaintiffs 
and from infringing the trade-mark of the 
plaintiff. It was held that the word 
“Kodak” had become identified with the 
plaintiff Company’s goods and the evidence 
showed a close connection between the bi- 
eycle and photographic trades. It was 
found thatthe defendants were trying to 

(7) (1910) 1 Ch, D 248; 79 LJ Oh. 177;27 RPQ 


161; 101 L T 889. 
(8) (1898) 15 R P O 105. 
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get the benefit of the reputation of the plainiff 
Company and the trade-mark must be 
expunged asbeing calculatedto deceive, 
and the defendants were restrained from 
trading under the name “Kodak Cycle 
Company.” At first sight there would seem 
to be no connection between a photographic 
camera and 2 bicycle, but nevertheless, 
the Court held that the use of the word 
“Kodak” in cennection with bicycles was 
calculated to lead the public to suppose 
that the Cycle Company had some con- 
nection at least, with the plaintiff Company 
which sold ‘‘Kodak.” 

The case of Hargreave v. Freeman (9) 
seems at first sight to favour the defendant’s 
contention. In that case, the finding was that 
there was no infringement of a registered 
trade-mark. The plaintiff had registered a 
trade-mark for all classes of tobacco whether 
manufactured or unmanufactured, but his 
registered device consisted of a shield with 
three crowns and the word “Mixture” 
underneath. Since registration the plaint- 
iff had used this trade-mark solely on 
packages containing cut tobacoo. The 
defendant had used a trade-mark consist- 
ing of ashield with three crowns, without 
the word “Mixture” underneath, on cigar 
boxes. It was held that the whole trade- 


mark including the word ‘‘Mixture” was. 


quite inapplicable to cigars and it had not 
been copied hy the defendant and although 
the plaintif used part of his registered 
trade-mark, namely, the shield with three 
crowns without the word “Mixture” on 
cigars which he also sold, he had not 
registered that mark of three crowns only. 
The learned Judge observed that the 
plaintiff was really attempting to sue upon 
an unregistered trade-mark which he could 
not do "by reason of the Act of Parlia- 
ment.” That case was not an action for 
passing off nor is there any question of this 
suit being barred by an Act of Parlia- 
ment and I agree with the remark of 
Wallis, J., in the British American To- 
bacco Company case, that the ruling is 
distinguisable. 

It appears to me from a review of these 
authorities that the right acquired by the 
plaintiff in respect of his elephant trade- 
mark should not beconfined strictly to 
cigarettes and to Virginia Bird’s eye 
smoking tobacco, or even to cigarettes 
and all kinds of smcking tobacco only, 
but should be held to extend to all pre- 
parations of tobacco. It is true that the 


a (1891) 3 Oh. D 39; 6L LJ Ch. 23:65 4 T 
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plaintiff Company is not at present 
selling cigars o" biris, but I think that if 
another tobacco company started selling 
cigars or biris under a trade mark similar 
to the elephant trade-mark, the plaintiff 
Co.npany would have a right to restrain the 
other company from using their trade- 
mark in connection. with the sale of such 
goods. The same argument seems appli- 
cable to the case of chewing tobacco. Some 
point has been made by the irial..Court 
of the popular Indian belief that chewing 
tobacco is manufactured and used only in 
India and not in other countries. This 
belief is, of course, erroneous. | have no 
hesitation in accepting Mr.Gracie’s testi- 
mony that chewing tobacco is largely used 
in England andthe U. S. A. and that 
the Imperial Tobacco Company have for 
many years been importing chewing to- 
bacco into India. But if the belief were 
material, then I think it would have to be 
taken into account even if it were errone- 
ous. The question we have to decide is, in 
one view, a psychological question. The 
plaintiff Company sells cigarettes. and 
smoking tobacco in tins bearing the pic- 
ture of an elephant. The public therefore 
associate the elephant brand with the plain- 
tiffs goods. If a customer sees a tin of 
chewing tobacco also bearing the picture 
of an elephant, would he, by the association 
of ideas, be likely to suppose that the 
chewing tobacco was also manufactured or 
selected or sold by the plaintiff? We 
may assume that the ordinary Indian cus- 
tomer would be under the erroneous belief 
that chewing tobacco is only manufactured 
in India. But this seems to be quite be- 
side the point. It would beopen to the 
plaintiff to start a factory for chewing tc- 
bacco in India. Many factories for the 
manufacture of cigarettes have already 
been started in India and there is no reason 
why the plaintiff firm should not manufac- 
ture chewing tobacco in India whether 
from imported tobacco or from tobacco 
grown in India. So even if the customer 
wrongly believed that chewing tobacco was 
only made inIndia he might reasonably 
believe that a tin of chewing tobacco bear- 
ing the elephant trade-mark was manu- 
factured or sold by the plaintiff Company. 
In my view, the plaintiff's right to use his 
trade-mark extends to «ijl preparations of 
tobacco and the Couit below was wrong in 
confining the rights to cigarettes and 
eee Bird’s Hye smoking tobacco 
only. 

The next question is whether the defend- 
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ant’s trade-mark is a colourable imitation 
of the plaintiff's. The 
given a detailed description of the 
trade-maks and has pointed out certain 
differences. It is noted, for instance, that 
in the plaintiffs trade-mark, the elephant 
is either black or red and that its trunk 
is curled inwards whereas in the defendant's 
trade-mark, the elephant is white and 
its trunk is projecting forwards. In 
my opinion, these minor differences are 
not of any great importance. It isclear 
that the plaintiff does not attach much 
importance to the colour of his elephant, 
which is sometimes black and sometimes 
red, and I do not think that the ordinary 
purchaser would attach much importance 
to the position of the elephant’s trunk. 
The point is that in each case, the main 
symbol is an elephant and I think the 
colour and position and shape of the 
elephant are questions of minor importance. 
Tomy mind, persons who are accustomed 
to associate the elephant trade-mark with 
plaintiff's goods would be likely to as- 
sume,.on seeing the elephant mark on 
the defendant's goods, that they were 
the goods of the plaintiff. They would 
not attach much importance to the dif- 
ferences of colour ete., even if they hap- 
pened to notice the differences. It is true 
that the letter press is also different, 
but this again does not seem to be of 
much importance, especially in a country 
like Indie, where ihe great majority of 
persons of the class who use chewing 
tobacco are likely to be illiterate. In the 
“Kamlachap” case, the difference in the 
letter press accompan)ing the lotus brand 
was considered to be unimportant. 
Looking at the case asa whole I think 
that the plaintiff has substantiated his 
right to restrain the defendant from selling 
‘his goods under the trade-mark of an 
elephant which is likely to be mistaken 
for the plaintiff's trade-mark. As regards 
damages, only Rs. 100 has been claimed 
as nominal damages. No damages have 
been proved, but the Court below has 
quoted authority for the view that if the 
plaintiff has proved that his right of 
trade-mark has been infringed then nominal 
damages can be allowed, even though 
they are not proved. I agree with the 
Court below that nominal damages am- 
ounting to Rs. 100 should be allowed. 
It seems to me unnecessary, however, to 
grant the ancillary relief claimed, of 
delivery tothe plaintiff for destruction of 
al] the tins and packets and labels bear- 
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ing the device of the elephant which are 
in the possession of the defendant. I think 
the plaintiff's purpose will be sufficiently 
served if the defendant is prevented from 
using any colourable imitation of the plaint- 
iff’s trade-mark in the future. 

I would accordingly allow this appeal 
and set aside the decree of the Court 
below and decree a permanent injunction 
inthe terms prayed for, and a sumof 
Rs. 100 as nominal damages. The 
plaintiff should also receive his costs in 
both Courts. 

lqbal Ahmad, J.—I regret I am un- 
able to agree with my learned brother. 
There is no controversy about the law 
applicable to the case, nor is there much 
dispute as regards the facts. But the 
difficulty in such cases arises in the 
application of the law to given set 
of facts, and the difference of opinion 
between my learned brother and myself 
has been occasioned by that difficulty: 

“It is well settled that, if the use by the 
defendant upon his goods of......trade-mark belong- 
ing to the plaintiff is calculated to pass off or 
cause to be passed off the defendant's goods as the 
goods of the plaintif, an injunction may be 


granted to restrain such use: Kerly on Trade- 
marks, p. 12).” 

It is equally well settled that: 

“in cases of this description the probability of 
misleading not experts or persons who know the 
real facts, but ordinary or unwary customers, is 
the mischief to be guarded against: Powell v. 
Birmingham Venegar Brewery (10).” 


The cardinal questicn 
therefore, in cases in which plaintiff 
seeks to restrain the defendant from 
using a mark or design on the ground 
that the mark or design isa colourable 
imitation of the mark or design in which 
the plaintiff has acquired a right of 
property must always be: 

“will the use ofthe trade-mark by the defendant 
lead purchasers to mistake his goods for those of 
the plaintiff, “Kerly p. 36).” 

The answer to this question must primarily 
depend on the degree of similarity be- 
tween the trade-mark of the plaintiff and 
the mark used by the defendant. It is 
obvicus that in the determination of this 
question decided cases can never be a 
safeguide, and every case of alleged 
infringement of the plaintiff's mark or 
design must be decided on its own facts 
and circumstances. Ihe best test is to 
lay the plaintiff's mark and the defendant's 
mark side by side and then to decide 
by comparing the two whether the defend- 
ants mark is or is not a colourable 
or an approximate imitation of the plaint- 
(10) (1896) 2 Oh D 54, 
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iffs mark: 

“No general rule can be laid down asto what is 
or is not a mere ecolourable varation. All that can 
be done is to ascertain in every case as it occurs 
whether there ig such a resemblance as to deceive 
a purchaser using ordinary caution, Swadeshi Mills 
Co. Lid, v. Juggi Lal Kamalpat Spinning and 
Weaving Co. (1). 

In the determination of this question 
many considerations must enter into the 
mind and it is impossible to enumerate 
those considerations. The points of 
similarity between the two marks and the 
essential points of difference between them 
must be given due weight and the con- 
clusion must be arrived at on a considera- 
tion of the colour, shape, form and design 
of the two marks. If on a consideration 
of all the circumstances the conclusion 
arrived at is that the defendant's- mark is 
not a colourable imitation of the plaintiff's 
mark, and is not calcuated to deceive 
average customers, an injunction cannot 
be granted to the plaintiff to restrain the 
defendant from using the mark us:d by 
him. If, on the other hand, it is found 
that the get-up of the two marks is 
similar, the second important question 
that arises for consideration in such cases 
is whether the goods manufactured or sold 
by the defendant are similar to the plaint- 
if®s goods. 


The right of property in a particular 
trade-mark is confined to goods of similar 
description to which the mark has been 
attached, and the use of a trade-mark, 
identical with the mark in which the 
plaintiff has acquired a right of properiy, 
on goods of a description other than that 
to which the mark of the plaintiff is 
attached does not constitute an infringe- 
ment of the plaintiff's right. The reason 
is obvious. If the goods in which the 
plaintiff deals are different from the 
goods to which the defendant attaches 
the mark, the unwary purchaser is not likely 
to be misled into the belief that the defend- 
ant's goods are the guods of the plaintiff's 
manufacture. The use ofa trade-mark in 
connection with gsods of a particular 
description for an appreciaole length of 
time leads tothe association of that mark 
with- those goodsin the market, and thus 
the public is led into the belief that 
similar goods to which that mark is 
attached are goods of the person whose 
mark they bear. But if the same mark 
is attached to goods of a different descrip- 
tion there is not the likelihood or the 
probability of the purchaser being deceived. 
The authorities on the point have been 
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noted by the learned Judge of the Court 
below in his judgment: vide pp. 34 to 36 
of the printed record and itis unnecessary 
for meto notice those authorities. 

It follows that in case of alleged infringe- 
ment of a trade-mark, if it 1s found that 
the goods manufactured or sold by the 
defendant are of a description other than 
the goods in which the plaintiff deals, 
the plaintiff is not entitled to an injunction 
restraining the defendant from attaching 
to his goods trade-mark similar to the 
trade-mark in which the plaintiff has 
acquired a right of property. Even in 
England where there is a specific statute 
for registration of trade-marks and where, 
by the Trade Mark Rules, 1920, goods 
have been classified into 50 classes for 
the purpose of registration of trade-marks, 
it has been consistently held that the 
registered proprietor’s right is limited, and 
the registration restricts hisright to the 
exclusive use of the trade-mark sub- 
stantially to the kinds of goods upon which 
he actually uses the mark, und that he 
is not entitled to restrain others from 
using the same mark in respect of other 
goods. The law on the subject is summed 
up in Kerly at pp. 118 and 119, and is as 
follows: 

“A trade-mark may be registered for certain only 
of the goods comprised in a class and it will 
then, of course, be protectei as to those goods only, 
Many of the classes comprise a number of very 
different kinds of goods; for example, class 6, 
‘machinery of all kinds, and parts of machinery, 
except agricultural and  herticultural machines 
included in class 7," comprises both engine-boilers 
and sewing machines, Registration in a class does 
not, however, confer on the registered proprietor 
any right to sue for infringement of the mark in 
regard to goods of kinds other than those for 
which he uses his mark. Thus, where the owner 
of a mark comprising the word Neptune, who had 
used it only for iron sheets, although class 5, 
for which it was registered, included also wire, 
brought an action against a person who had registered - 
and used a mark comprising the same word for 
wire, the Court of Appeal refused to  grantan 
injunction, and they ordered the register to be 
rectified by restricting the registration of the 
plaintiff's mark to iron sheets only...Cotton, L. d., 
stated that, in his opinion, it was not the intention 
of the Act (of 1875) that a man registering a 
trade-mark foran entire class, and usingit only 
for one articleiu that class, should beable to claim 
fur himself the exclusive right to use the mark for 
every article in theclass, and with this opinion the 
other Lord Justices agreed,” 


In the case before me it has been 
found by the learne! Jndge ofthe Court 
below that the plaintiff Company has 
been using the trade-mark “elephant” for 
sufficiently long time and that it has 
acquired a right of property in respect of 
trade-mark “elephant,” in respect of its 
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cigarettes and “Virginia Bird's Eye 
Tobacco” and no exception has been taken 
to this finding by the learned Counsel for 
the defendant-respondent. In view of this 
finding . of the Court below and the 
observations made above, the two ques- 
tions that arise for consideration in this 
appeal are: ` 

(1) Is the mark used by the defend- 
ant on packets and tins of chewing 
tobacco sold by him a colourable imita- 
tion of the plaintiffs mark, and (2) is 
chewing tobacco an article of merchandise 
of similar description as cigarettes or 
“Virginia Bird's Eye Tobacco” so as to 
mislead a purchaser into the belief that 
the chewing tobacco is also the manufacture 
- of the plaintiff Company? 

If the answer tc either of these questions 
is in the negative the appeal must fail. 
I first proceed to deal with the second 
question formulated above. 

It is true that by the English Trade Mark 
Rules, 1920 “tobacco, whether manufactured 
or unmanufactured” has been classitied 
under one class, class 45, but this classi- 
fication is wholly irrelevant for the decision 
of the second question noted above. In the 
first place the rights of industrial property 
in India are governed by the laws of 
India‘and are in no way affected by the 
Jaws of England: vide A. J. Von Wulfing 
v. D. H. Jiwandas & Co. (2) In the second 
place the classification of goods by the 
Trade Mark Rules, 1920, can by no means 


be an infallible guide for the determina- 


tion of. the question whether or not a 
particular article is similar to or of the 
same description as another though both 
may have been classified by the Rules of 
1920 in the same class. That this is so is 
put beyond doubt by a reference to the 
classification of goods by the rules, e. g., 
in class 2 we find “chemical substances 
used for agricultural horticultural, veteri- 
nary and sanitary purposes.” To my mind 
it is impossible to argue that chemical 
substances used for agricultural are articles 
of the same description as chemicals used 
for veterinary and sanitary purposes, or 
that a person who registers a trade-mark 
in England for some chemical substances 
used for agricultural purposes has the right 
to prevent the use of the same mark in 
connection with chemical substances used 
for horticultural, vetertnary and sanitary 
purposes. The chemical substance used 
for one purposes specified in class 2 must 
necessarily be different from the chemical 
substance used for other purposes specified 
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in that class. A perusal of the various 
classes specified in the third schedule of 
the Trade Mark Rules leads tothe same 
conclusion. It follows that the mere fact 
that the plaintiff Company has secured 
registration with respect to goods in class 
45 is no warrant for holding that it is en- 
titled to restrain the defendant from using 
its mark to chewing tobacco unless it is 
found asa fact that chewing tobacco is 
an article of sosimilara description that 
the goods bearing the defendant’s mark 
may be taken for the manufacture of the 
plaintiff. 

In my judgment chewing tobacco is an 
article of a description totally different 
from the cigarettes and the smoking 
tobacco manufactured by the plaintiff 
Company. Cigarettes and tobacco manu- 
factured by the plaintiff are articles that 
are consumed by smoking whereas chewing 
tobacco is used mostly for chewing with 
betels. Muhammad Yakub, plaintiff's 
wilness admitted that: 

“chewing tobacco manufactured in India and smok- 
ing tobacco msnufactured by foreign Companies 


materially differ in quality, kind and stuff and ons 
cannot be mistaken for the other.” 


He, however, added that if the elephant 
mark is found on the label of the packets 
or tins of chewing tobacco, the people 
would conclude that the goods are the 
manufacture ofthe plaintiff Company as 
“they cannot know what is contained 
inside.’ Iam not prepared to attach any 
weight tothis portion of the statement of 
Muhammad Yakub as no one who goes 
to buy cigarettes or smoking tobacco pur- 
chases atin ofthe same without making 
sure of the fact that the contents of the 
tin are orare not cigarettes or smoking 
tobacco. Similarly, Mr. Gracie, another 
witness for the plaintiff stated that smok- 
ing tobacco manufactured by the plaintiff 
Company differs from the chewing tobacco 
manufactured bythe defendant in quality 
and appearance. It is evident frcm the 
evidence of these witnesses that chewing 
tobacco and smoking tobacco are different 
stuffs and that there is great dissimilarity 
between the appearance and the ise of the 
two. Ib may be that tobacco leaf is used 
both for preparing smoking sand chewing 
tobacco but this does not necessarily lead 
to the conclusion that one article isof a 
Similar description asthe other. Steel is 
used for the manufacture of needles, pen- 
knife, surgeon’s knife, swords, revolvers, 
guns, rifles, Railway engines, steam boats, 
etc. Surely it cannot be said that needle 
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ora pen-knife is an article ofa similar 
description as the other articles enumerat- 
ed above. Again colton is used for pre- 
paration of duvies. long cloth, ete., but no 
one would characterize the two goods as 
goods of similar description. It follows 
that the mere fact that the same material 
has been used for manufacturing two 
different articles cannot bea warrant for 
holding that the articles so manufactured 
are articles of similar description. Much 
depends on the method and process of 
manufacture, the nature of the article 
manufactured, the use for which it is pre- 
pared andthe class of customer who buy 
the same. The process of preparing chew- 
ing tobacco is essentially different from 
the process adopted in the preparation of 
tobacco leaf used in cigarettes and pipes. 
Chewing tobaccois anarticle different in 
nature from smoking tobacco, In India 
chewing tobacco is of four different kinds: 

(1) Surti (2) Zarda, (3) Qiman, and (4) 
Goli. Even the most overcareless pur- 
chaser can never mistake either of these 
species of chewing tobacco with leaf used 
for smoking. They areso diasimilar from 
each other that no one cannot be misled t93 
believe that one is the same stuff as the 
other. It has already been observed that 
smoking tobacco and chewing tobacco are 
used for totally different purposes. The 
elass of customers who buy the two articles 
is also not the same. I think it is correct 
to say that chewing tobacco prepared in 
India isused by Indians alone whereas 
the sale of cigarettes and “Virginia Birds 
Eye Tobacco” is not confined only to 
Indians. Further chewing tobacco is used 
by millions of men in villages who use 
Indian tobacco for smoking purposes and 
majority of them do not usa cigarettes or 
smoking tobacco prepared in foreign 
Countries. No Indian who purchases chew- 
ing tobacco inthe market has the remotest 
idea that the tobacco is the manufacture 
of a foreign country. IJtis no doubt a fact 
that chewing tobacco is also used by few 
people in England, but the chewing tobacco 
used in England is not consumed in India. 
The chewingtobacco sold in the Indian 
market andused by Indians is the pro- 
duce of an indigenous trade and it is 
universally known thatit 1s manufactured 
in India and by Indian firms alone. But 
itis contended that the plaintiff Company 
may take to the manufacture of chewing 
tobacco in India and in that case there 
would be the risk of chewing tobacco pre- 
pared by the defendant being mistaken 
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for chewing tobacco manufactured by the 
plaintiff. The answer to this contention 
isthat cases of alleged infringement of 
trade-marks have to be decided on existing 
and proved facts and not on hypothetical 
suppositions of a problematic nature. If 
the plaintiff Company proceeds to manu- 
facture chewing tobacco in India and affixes 
the elephant labels to packets and tins 
of the same, the defendant may very well 
seek to restrain the plaintiff Company 
from doing so on the ground that so far 
as chewing tobacco is concerned, the 
defendant has acquired a right of property 
in elephant trade-mark. The fact remains 
that the plaintiff has not up to this day 
acquired aright of property in Elephant 
trade-mark with respect to chewing tobacco. 
It has been stated above that the test in 
such casesis whether the defendant by 
placing the goods in the market is leading 
the ignorant illiterate and unwary public 
into the belief that the goods are the 
goods of the plaintiff, and in my judgment, 
chewing tobacco is so materially different 
from the goods of the plaintiff Company 
that there is not the remotest possibility 
of one being confused with or mistaken for 
the other. 

Before proceeding to deal with the 
decisions to which reference has heen made 
by the learned Counsel for the parties, I 
may note thatit appears from the judg- 
ment of the Court below (p. 36) that it 
was not argued in that Court on behalf 
of the plaintiff Company that cigarette is 
an article of the same class as chewing 
tobacco and the case of the plaintiff Com- 
pany was pressed only asregards “Virginia 
Bird's Eye Tobacco.” 

The decision nearest in point is the case 
of Hurgreane v. Freeman (9). The plaintiff 


inthat case had registered as his trade- 
mark for the whole of class 45, ze, 
“tobacco whether manufactured or un- 


manufactured” a device consisting of (inter 
alia) a shield with three crowns, and the 
word “Mixture” underneath; since regis- 
tration the plaintff used this trade-mark 
solely on packages containing cut tobacco, 
subsequently, the plaintiff used the shield 
and three crowns without the word 
“Mixture” a trade term not appropriate to 
cigars, on boxes of cigars. The defendants, 
cigar manufacturers, labelled their boxes 
with a device consisting of a shield and 
three crowns. On an application for an 
injunction to restrain this infringement 
it was held: 

“that registration ofa trade-mark for an entire 
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class followed by user on one description of goods 
only did not give the exclusive right to the use of 
such trade-mark for all description of goods in 
that class, and that under the circumstances the 
plaintiff was not entitled to an injunction " 


In that case it was observed that: 

“a man registering a trade-mark for the entire class 
and yet only using it for one articlein that class” 
isnot entitled toclaim for himself the 
exclusive right to use it for every article 
in the class. There is nothing on the 
1ecord to show with respect to what 
article of class 45 the predecessor of 
tbe plaintiff Company had the “elephant” 
trade-mark registeredin England. It may 
very well be that the registration was 
contined only to cigarettes and smoking 
tobacco. Further the evidence adduced by 
the plaintiff Company falls short of proving 
that elephant trade-mark has been used by 
the plaintiff Company in connection with 
chewing tobacco, and as such, the plaintiff 
Company is not entitled tothe injunction 
prayed for in the present suit. 

1 do not for a-moment underrate the 
importance of industrial and trade security 
and am alive to the imperative necessity of 
protecting a dealer, whose goods by the 
isark that they bear have acquired a 
particular reputation in the market, for 
being subjected “to invasion at the hands of 
an unscrupulous rival.” But it is of equal 
importance that a firm or Company that has 
acquired aright of property in a particular 
trade-mark with respect to particular goods 
should“ not be allowed to restrain others 
from using that mark on goods of a 
different description and thus jeopardize 
freedom of trade and stifle the industry of 
the country. It is to be remembered that in 
the absence of statutory law on the subject 
cases of alleged infringement of trade-marks 
haveto be decided in India according to 
justice, equity and good conscience and I 
consider it unjust to restrain the defendant 
from using his u.ark on goods which have 
not been manufactured so far by the plaint- 
iff Company. 


1 find from the sale-deed printed at 
page 49 of the record that Thomas Bear 
and Sons, Ltd., a Company incorporated in 
England, assigned to the Indian Company 
certain trade-marks, etc., in consideration of 
Rs. 16 lakhs. The English Company was 
competent todo so in view of the provisions 
of s. 22, Trade Marks Act, 1905, but the 
right to assign the use of a trade-mark 
registered under the Act, is confined by 
that section to the goods for which the 
trade-mark was registered. The absence 
of evidence on the point as to with respect 
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to what particular description of goods in 
class 15 the English Company had the 
elephant trade-mark registered leads me to 
suspect that the registration was not as 
regards chewing tobacco. 

I have given my reasons for holding that 
chewing tobacco cannot be confused with 
tobacco leaf used for smoking and there 
is no risk of deception. The right claimed 
by the plaintiff Company in the present 
suit to the exclusive use of the elephant 
trade mark musi, then, be based either 
on the assignment evidenced by the sale- 
deed mentioned above, or on the fact that 
the mark has been used by the plaintiff 
Company on chewing tobacco for such a 
length of time as to give it a right of 
property in that mark with respect to 
chewing tobacco, If the right claimed by 
the plaintiff Company is on the basis of 
assignment in its favour the short answer 
to the claim is that, as itis not proved in 
the present case that the registration 
secured by Thomas Bear & Sons, Ltd., 
was also with respect to chewing tobacco, 
the plaintiff Company cannot, by the 
assignment in its favour, become entitled 
tothe use of the Elephant trade-mark with 
respect to chewing tobacco. If on the other 
hand the claim of the plaintiff company 
is based on user the claim must equally 
fail asthere is no evidence of user of the 
mark with respect to chewing tobacco by the 
plaintiff Company. 

The case of Eno v. Dunn (3), relied upon 
by the learned Counsel for the plaintiff- 
appellantis, in my judgment, clearly disting- 
uishable. In that case Mr. Dunn applied 
to registerthe words “Dunn's Fruit Salt 
Baking Powder” as a trade-mark for 
Baking Power. Mr. Eno who had for many 
years used the words “Fruit Salt” as his 
trade-mark for a powder used in produc- 
ing an effervescing drink, opposed the 
application. The case gave rise to great 
conflict of judicial opinion and it was 
ultimately held by the majority of the House 
of Lords that: 


“upon the evidence the proposed words were as a 
matter of fact calculated to deceive the public, that 
the case therefore fell within s.73 of the Patents, 
Designs, Trade-marks Act, 1883, and that the trade- 
mark ought not to be registered.” 


The decision turned on the determina- 
tion of the question whether the use of the 
words “Fruit Salt” which Mr. Eno applied 
to register were or were not calculated 
to deceive the public. The question to 
be decided therefore was essentially a 
question of fact and the decision on a 
question of factin one particular case can 
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never be a guide for the decision of a 
similar question of fact in another case, 
7 was observed by Lord Watson in that case 
that: 

“there would be a supposed connection between the 
two articles, in the minds of many persons, who 
would naturally assume that the baking powder had 
been manufactured with the appellant’s fruit salt, 
and purchase it in that belief; so that a batch of 
badly made baking powder might seriously injure 
the credit of the effervescing powder” 

In the case before me there is no such 
risk. $Ylowsoever bad the stuff manufactured 
by the defendant may be, no purchaser 
of the chewing tobacco can ever by any 
stretch of imagination conceive fora 
moment that, simply because the elephant 
trade-mark is affixed to the packet or tin 
containing the chewing tobacco, the same 
has been prepared from the smoking 
tobacco manufactured by the plaintiff 
Company. As such there is no question 
of the Elephant trade-mark affixed by the 
defendant to the tobacco prepared by him 
of being calculated to deceive the public 
into the belief that the tobacco has been 
prepared from the goods manufactured by 
the plaintiff. 

It must be remembered that Elephant 
trade-mark (Hathi marka), is not a mark 
used solely by the plaintiff Company on the 
goods manufactured or sold by it. It 
appears on theother hand that the Elephant 
trade-mark is used in connection with 
various goodssuch as kerosene oil, buttons, 
combs, sackings, etc, and the learned 
Judge of the Court below was right in 
observing that “no one can have a mono- 
poly of the symbol of an Elephant”. The 
symbol of Elephant on goods of mer- 
chandise is so common that no customer 
in the Indian market is likely to particularly 
associate chewing tobacco with the goods 
manufactured by the plaintiff Company. It 
isto be noted that the English decisions 
under the Trade Marks Act, are nob a 
safe guide for the decision of cases in 
which an injunction is prayed for on the 
ground of an alleged infringement of the 
plaintiff's right as to a particular trade- 
mark. That this is so is put beyond doubt 
by the following observations of Lords 
Walson in Eno’s case: 

“These prohibitory clauses cast upon the applicant 
the duty of satisfying the Comptroller of the Court, 
that the trade-mark which he proposes to register 
does not come within their scope. In an inquiry 
like the present, he does not holdthe same position 
which he would have occupied if he had been 
defending himself against an action for infringe- 
ment. There, the onus of showing that his trade- 


mark was calculated to mislead rests not on him, 
but upon the party alleging infringement; hers he is 


THOMAS BEAR & SONS t, PLAYS NARTAN 


“by it. 


1541 0 


in petitorio,and must justify the registration of his 
trade-mark by showing affirmatively that it is not 
calculated to deceive. It appears to me to be a 
necessary consequence that, in dubio, his application 
ought to be disallowed.” 

In the suit giving rise to the present 
appeal the burden of proving that the 
defendant’s trade-mark was calculated to 
mislead the public was on the plaintiff- 
appellant and unless the plaintiff Company 
satisfactorily discharged that burden, it 
was not entitled to the reliefs prayed for 
Similarly the decision in In: re; 
Gutta Percha and India Rubber Co. of 
Toronto (4), has no application to the 
present case. In that case the Gutta 
Percha Company applied to. register two 
trade-marks in class 38 

“(articles of clothing, such ag e awewekas, 
and shoes y 
the one for 

“boots and shoes made wholly or partly of India 
Rubber,” 
and the other for 

“India rubber footwear included in this class but 
not including gaiters or leggings and not including 
any goods of a like kind to gaiters or leggings.” | . 

The distinctive part of each mark was..a 
Maltese cross. The Gutta Percha Company 
carried on business in Canada as manu- 
facturers of all kinds of rubber goods, and 
the trade-marks were registered in Canada. 
for all their rubber goods. The applica- 
tion was opposed by Leyland Company 
who had on the register since 1899, in 
class 40, a mark consisting of a Maltese 
cross resembling the appellanta proposed 
mark, for: 

“goods manufactured from India rubber and gutta- 
percha not included in other classes but not includ- 
ing dress shields or gussette web’s and not including 
any goods of a‘like kind to any excluded, goods.” 

The Leyland Company aid nct as a 
matter of fact manufacture or deal in 
boots or shoes. The applicant. company 
had done some business in England in 
goloshes and rubber-soled tennis shoes and 
sand shoes, but declined to undertake not 
to sell other rubber goods though they 
wished to confine the trade-mark in 
England to boots and shoes. In the words 
of Cozens Hardy, M. R., the question raised 
in the case was: 

“a question of some importance asto the construc- 
tion and effect of ss.lland 19, Trade Marks Act, 


1905." 

It is unnecessary to observe that the 
decision of the case before me has nothing 
to do with the construction of those sections. 
The application of the Gutta Percha 
Company was refused on two grounds; 
(1) that the proposed trade-mark of the 
applicant Company might lead to the 
belief that the boots and shoes made by it 
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Were the manufacture of Leyland Company 
or 1t might lead to the belief that the 
mark indicates the quality ofthe rubber 
and that the boots and shoes which are 
Stamped with that mark are made with 
rubber for the quality of which the 
Leyland Company are responsible; and, 
(2) that the applicant Company head their 
Invoices with a statement of all the various 
goods made of rubber sold in America 
‘and ‘this was calculated to deceive the 
public. | 

The second greund assigned by Buckley, 
L. J., for holding that the marks sought 
to be registered by the Gutta Percha Com- 
pany were calculated to deceive has no 
application to the present case. There is 
no question of any heading being put on 
their invoices by the defendant-respondent 
which may lead to the belief that the chew- 
ing tobacco prepared by it is made by the 
plaintiff Company. I have already detailed 
the reasons for holding that there is not the 
likelihood of an average purchaser of 
chewing tobacco harbouring the belief that 
the tobacco is manufactured by a company 
which puts in the Indian market cigarettes 
and smoking tobacco of a foreign manufac- 
ture. Similarly there is no question of any 
body being misled into the belief that the 
chewing tobacco made by the defendant 
is prepared with some stuff for the quality 
een the plaintiff Company is respon- 
sible. . 

Reliance was also placed on behalf of 
the plaintiff appellant on the case of 
Inre Turney & Sons Trade Mark (5). That 
case again was a case under the Trade 
Marks Act. Turney and Sons applied to 
register, for rum, a trade-mark similar to 
a trademark that another person had 
registered for beer, and the application was 
refused on the ground that the trade- 
mark applied for would cause confusion 
and deceive the trade and the public into 
believing that the appellant goods were 
goods emanating from or in some way 
connected wilh the goods of the person 
who had registered the mark for beer. It 
was held in that case that: 
“whether beer and rum are or are not the same des- 
cription of goods, still, even ifthey are not, there 


was such a probability of deception that the Court 
ought not to say that the mark must be registered.” 


It is to be observed that in cases under 
the Trade Marks Act, the discretion is 
vested by the Act, in the Comptroller and 
Courts to allow or to refuse registration 
and an invariable feature of the cases 
arising under the Act is that, in order 
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to avoid confusion, the English Courts have 
been universally cautious in allowing 
registration. Cases of alleged infringement 
of trade marks jn India, however, have to be 
decided on a totally different basis. Unless 


“the plaintiff succeeds in conclusively prov- 


ing that the mark used by the defendants 
is calculated to deceive the public, a 
specific relief by way of an injunction 
must be refused. Apart from this both 
rum and beer are alcoholic drinks and 
the similarity of mark put on both is easily 
calculated to lead a purchaser to believe 
that both are manufactured by one and the 
same firm. There is no such similarity 
between chewing tobacco and smoking 
tobacco. 


The decision in In re The Australian 
Wine Inporters, Ltd. (6), turned on the 
provisions of particular sections of the 
Patents, Designs and Trade Marks Act, 
1883. In that case one Mason successfully 
opposed the application of the Australian 
Wine Importers Company for the registra- 
tion of a trade-mark consisting of an 
oblong label, cross which ran a diagonal 
line bearing the words “Golden Fleece.” 
Mason had on the register of trade-marks 
similar trade-marks for spirits. Mason 
dealt in rum and whisky. The Australian 
Wine Importers, Ltd., applied to have the 
trade-mark registered as a trade-mark in 
respect of wines. The application was 
refused on the ground that there was a 
possibility of deception. In my judgment 
the dissimilarity between spirits and 
wines is not of such a degree as the dis- 
similarity between chewing and smoking 
tobacco. Spirits and wines are both 
intoxicating drinks and usually, at any rate 
in India, are sold by one and the same 
shop-keeper. On the other hand more 
often than not a shopkeeper who deals in 
cigarettes and smoking tobacco (not Indian 
smoking tobacco), does not sell chewing 
tobacco. Cotton, L. J., observed that the 
spirits and wines “are goods which are 
generally sold by the same parsons and 
they are both alcoholic.” In the case of 
the Australian Wine Importers, Ltd., the 
difference between cases of registration and 
action tu prevent the use of trade-mark 
was again emphasized and it was observed 
that: 

“Tf there is possibility of that kind of deception, the 
Comptroller ought . . . fo say that the mark 
cannot come upon the register, Itia not at all the 
same question as though the spirit merchants were 
now bringing an action against the applicants to 
prevent their using the trade-mark. That is quite 
a different matter, Probably he might not succeed; 
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it might be said to him ‘you sball not have an 
injunction; the Court will not interfere by its extra- 
ordinary jurisdiction in your favour, because you 
are only using the mark for spirits; but does it 
follow that, because he could not get an injunction 


the other man is entitled to put the trade-mark upon ° 


the register. In my opinion it does not follow at all 
and I have said so many times. In my opinion the 
‘Comptroller ought to exercise his discretion in a wide 
and comprehensive way: vide pp. 281 & 282 of 
the report ” 
-© The observalions quoted above fully Jus- 
‘tify the contention that the cases under 
the English Trade Marks Act, have no 
application to cases of infringement of 
trade-marks arising in India. The words, 
‘“the same description of goods” find a 
place in the Trade Marks Act, and in cases 
of registration of trade-marks the English 
Courts have to construe those werds. But 
In cases of the cescription giving rise to 
the present appeal, the question for consi- 
' deration is not whether the defendant’s goods 
are goods ‘of the same description” 
as the plaintiff's, but whether the goods 
of the defendant and the plaintiff are of so 
similar a description asto te calculated 
“to lead to deception if sold with identical 
trade-marks. 

I now proceed to deal with cases in 
which injunction restraining the defen- 
dant from using a trade-mark similar to 
the plaintiff's mark was prayed for and 
granted. In the case of Warwick Tyre 
Co., Lid. v. New Motor and General Rubber 
. Co., Lid. (7) ihe plaintiffs w ho manufactured 
and sold tyres for cycles and motor cycles 
under the name of “ Warwick” were held 
entitled to an injunction restraining the 
defendant Company from selling motor tyres 
under the name of “ Warwick motor tyres” 
on the ground that the use of the word 
“Warwick” was calculated to lead the 
public to believe that the defendant's 
motor tyres were tyres of the plaintiff's 
manufacture, The case is clearly dis- 
tinguishable. There is practically no 
difference between a motor cycle tyre and 
tyres for motor cars. Both are made of 
the same material, the process of manufac- 
ture is the same, the ultimate shape of 
. both is identical and both are used for the 
same purpose, viz., to ensure acceleration 
and smooth running of vehicles. The only 
difference is that in the case of motor 
. cycles, the vehicle consists of 2 or 3 wheels 
whereas in the case of motor 
number of wheels is 4. 

Further there was no evidence in that 
case that the word “ Warwick” was used 
, in connection with any other article of 
» merchandise, in the British market. On 
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the other hand, in the case before me, as 
has already been pointed out, there is 
evidence to show that the words “ Hathi 
marka“ are associated with numerous 
articles of merchandise in the Indian 
market, 

The case of Eastman Photographic 
Materials Co. v, John Griffith's Cycle 
Corporation (8), has similarly no ap- 
plication to the facts of the case before 
me, In that case the plaintiff Company 
invented and had for some years used the 
word * Kodak” in connection with their 
goods, especially fur cameras. The com- 
pany had specialized in cameras suitable 
for bicycles and the appliances for fixing 
the same to bicycles and had advertised 
bicycle “ Kodaks.“ The defendant company 
applied for and obtained registration of 
the word “Kodak” as a trade-mark for 
bicycles and other vehicles included in 
class 22. The plaintiff Company then 
commenced an action to restrain the de- 
fendant from infringing the trade-marks 
of the plaintiff company and it was held 
that the word ‘‘Kodak” had become 
identified with the plaintiffs’ gcods and 
as the evidence showed a close connection 
between the bicycle and photographic trades 
the plaintiffs were entitled to an injunction 
to restrain the defendants from trading 
under the name “ Kodak Cycle Company, 
Ltd.” and from selling their goods as 
“Kodak.” The plaintiff Company in that 
case had largely advertised ““ Bicycle 
Kodaks,” and, therefore, the cycle to which 
attached could 
easily be believed to be the manufacture 
of the plaintiff Company. It is unnecessary 
to emphasize that every case is an 
authority for the proposition that it actual- 
ly decides, and the decision of the ques- 
tion whether a particular article is likely 
to be mistaken for the article manufactured 
by a particular company must necessarily 
depend on the similarity or dissimilarity 
between the two articles, and the. facts 
and circumstances of each particular 
case. 

The last case on which reliance has been 
placed on behalf of the plaintiff-appellant 
is an unreported decision of the Madras 
High Court in 0.0. ©. J.O. 5. No. 159 
of 1909. In that case an injunction was 
granted restraining the defendants from 
selling their beedies bearing the scissors 
brand imitated from the brand used by 
tbe plaintiffs on their Seissors Oigarettes. 
The learned Judge who decided that case 
obseived that cigarettes and beedies are 
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‘In many respects closely allied and in 
some respects different and “as to their 
comparative use, it is clear that they are 
dealt with by the same people.” It is 
uncecessary for me to say whether or not 


I am prepared to agree with that deci-- 


sion as inmy judgment that decision is 
of no help inthe present case. It is dis- 
tinguishable on the ground that beedies and 
cigarettes are articles that are consumed by 
smoking, whereas chewing tobacco is not 
so consumed. For the reasons given above, 
my answer to the second question formu- 
lated above is in the negative. 


I am also in agreement with the Court 
below inholding that the trade-mark used 
by the defendant is not a colourable imitation 
of the plaintiff's mark. The only resem- 
blance between the two marksis that both 
bear the symbol of an elephant, but, barring 
this resemblance, there is no other point 
of similarity betweenthe two marks. The 
-learned Judge of the Court below has 
noticed in detail the points of dissimilarity 
between the two marksand it is unnecess- 
ary for me to reiterate those points in my 
‘judgment. As a number of trade-marks 
attached to different articles of merchandise 
sold in the Indian market bear the symbol 
of elephant, that symbol, by itself, cannot 
-lead a purchaser of chewing tobacco to 
believe that the mark on the 
‘packet or the tin of chewing tobacco is 
necessarily the mark of the plaintiff Com- 
pany. If the trade-mark of the plaintiff 
Company is put side by side with the 
defendant’s trade-mark it is at once appar- 
ent that the two marks are different in 
practically every respect. The colour, the 
shape, the form, the character in which 
the words are written, the get 
up of the label and the design of 
the two marks are palpably dif- 
ferent. Inconsidering the question whether 
the defendants mark isa colourable imi- 
tation of the plaintiffs mark, it 1s not 
permissible, in my judgment, to ignore 
the matters noted above and to take into 
account the solitary fact that both the marks 
have the picture of an elephant printed 
on them. 

It is true that in “passing off” actions 
. and in actions for infringement of trade- 
marks, all thatis necessary for the plaintiff 
to prove is that the mark used by the 
defendant is likely to deceive purchasers 
of the class who buy the goods bearing the 
plaintiff's mark and it is not necessary to 
prove actual deception. But if cannot be 
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disputed that the best possible proof of 
the fact, that the defendant’s mark is such 
an imitation of the plaintiff'e mark as is 
calculated to lead to deception, is evidence 
of the fact that some purchasers of the 
defendant's goods purchased the same in 
ihe belief that it was manufactured by the 
plaintiff. It appears from the evidence of 
Prag Narain, defendant, that he has been 
manufacturing andselling chewing tobacco 
since 1926. Thousands of persons must 
have purchbsed the chewing tobacco of the 
defendant in Cawnpore, but not one witness 
has comeforward on behalf of the plaintiff 
to testify to the fact that, by the existence 
of the elephant mark on the chewing to- 
bacco sold by the defendant, he was led 
to believe that thetobacco was the manu- 
facture of the plaintiff Company. In 
considering’ the question whether or not 
the defendants mark is such an imitation 
of the plaintiff's mark as is likely to deceive 
an unwary purchaser, I must give due 
weight to the fact that no evidence of 
actual deception was adduced by the plain- 
tiff, and this possibly was due to the fact 
that no one was actually deceived. 

In my judgment the burden that lay on 
the plaintiff-appellant was not discharged 
and the learned Judge of the Court below 
was right in dismissing the suit. Accord- 
ingly I would affirm the decision of the 
Court below and dismiss this appeal with 
costs. 

(As the Judges differed in opinion on 
two essential points, it was referred toa 
third Judge, Niamat-ullah, who agreed with 
the opinion of Iqbal Ahmad, J.). 

Niamat-Ullah, J.—This isa reference 
under cl. 27, Letters Patent, of this High 
Court in an appeal arising from a suit 
brought by the plaintiff Company, Thomas 
Bear & Sons, Ltd., the appellants for an 
injunction restraining the defendant-res- 
pondent from using the symbol of an 
elephant on tins and packets of chewing 
tobacco sold by him. The plaintiffs also 
claimed damages amounting to Rs. 100. 

The plaintiff Company are toe manu- 
facturers and sellers of cigarettes, and, 
tobacco known as ‘Virginia Bird’s Hye,” 
smoked in pipes of the IJfuropean style. 
The packets and tins containing respec- 
tively the cigarettes and the tobacco manu- 
factured by the plaintifis have the picture 
of an elephant on them. It is no longer 
in dispute that the plaintiff Company have 
acquired a right in the trade-mark of 
elephant for their cigarettes and tobacco, 
having used the same for a considerably 
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jong time. The defendant has been 
manufacturing and selling chewing tobacco 
since 1926. He sells in small packets 
tobacco manufactured for use wilh chuna 
only. That sold by him in fins is meant 
for use as an addition to “pan.” Both 
contain certain ingredients which impart 
fragrance to the weed. The packets and 
tins in which the defendant sells his 
tobacco are quite unlike those in which 
the plaintiffs selltheir articles. The only 
common feature isthat the defendant's 
packets and tins also have the figure 
of an Elephant on the label though its 
colour and the posture are different in 
thetw-. The learned District Judge has 
noted in detail the difference between the 
two designs, and I shall refer tothis aspect 
of the case later. 3 

The plaintiffs’ case is that the adop- 
tion by the defendant of the Elephant 
trade mark for chewing tobacco is an 
invasion ofthe plaintiffs right in the 
trade-mark ofan Elephant by which their 
goods are known in the market. The 
defendant's reply is that thé plaintiffs 
can claim exclusive rights to the use of 
the Elephant trade-mark only for cigarettes 
and the ‘Virginia Bird's Eye Tobacco,” 
but cannot extent it to other articles 
and to chewing tobacco, ‘he learned 
District Judge of Cawnrore accepted the 
defence and dismissed the plaintiffs’ suit. 
On appeal to this Court the two learned 
Judges who constituted the Bench hearing 
the case differed in their conclusions. 
King, J., whowasin favour of decreeing 


the suit was of opinion that the plaintiffs’ 


trade-mark extends to chewing tobacco 
Iqbal Ahmad, J., agreed with the Addi- 
' tional District Judge in holding that it was 
restricted to cigarettes and smoking 
tobacco and did not entitle the plaintiffs 
toan injunction restraining others from 
using the Elephant trade-mark for 
chewing tobacco, The learned Judges 
formulated two questions for reference 
to a third Judge. They are as 
follows: — 

(1) Does the plaintiffs’ right in respect of his 
Elephant trade-mark apply only to cigarettes and 
smoking tobacco or doesit extend also to chewing 
tobacco? (2) Is the defendants’ trade-mark a colourable 
imitation of the plaintiffs’ trade-mark, so that ordinary 
or unwary customers are likely to mistake the 
defendants goods for the goods of the plaintiff?” 

It will beseen that the answer to the 
first question largely depends upon the 
answer to thesecond. I propose to con- 
sider the latter first. There is no statutory 
Jaw in India on the subject of trade- 
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marks. Cases of this description have to 
be decided according to rules of justice, 
equity and good conscience. English 
Law on thesubject may be applied not 
because itis applicable as such in India 
but because it embodies rules of justice, 
equity and good conscience. Conditions 
peculiar to this country may, however, 
necessitate acceptance of the English Law 
with certain modifications. In England 
there is now the Trade Marks Act of 1905, 
under which trade-marks are registered 
for specified classes of goods. Though 
the provisions ofthat enactment are based 
on decisions given before the Act was 
passed, the decisions under the act should 
be applied with caution as they are 
not infrequently based on the terms of 
the Statute rather than on the broad 
principles of justice, equity and good con- 
science which influenced the decisions 
before the Act. For this reason I do not 


propose to discuss cases arising from 
disputes as to registraticn of trade- 
marks. 


It cannot be denied that no one has 
the monopoly of using a particular mark 
or symbol to advertise his goods, so that no 
other person can use it for ad- 
vertising his goods which have nothing 
in common with the former’s goods. At 
the same time no trader has aright to 
use a trade-mark so nearly resembling that 
of another trader as to be calculated to 
mislead unconscious purchasers and the 
use of such trade-mark may be restrained 
by injunction, although no purchaser 
has actually beenmisled R. Johnston & 
Co. v. Archibald Orr Ewing & Co. (11). It 
was heldinthe leading case of Reddaway 
v. Bentham Hemp Spinning Co. (12), that 
if the use by the defendant upon his goods of 
unregistered trade mark belonging to the 
plaintiff is caleultated to pass off or cause 
to be passed off, the defendant’s goods as 
the goods of the plaintiffs, an injunction 
may be granted to restrain such use, and 
this whether the use be deliberately frau- 
dulent and intended by the defendant to 
be deceptive or not: see also Thompson v. 
Montogomery (13). Atthe same time the 
exclusive right to use a trade-mark is 
ordinarily restricted tothe class of goods 
to which it has been attached or applied: 
see Somerville v Scheimberi- (14). 

(11) (1882) TA O 219, © 

(12) (1892) 2 Q B 639: 67 LT 301. 

(13) (1839) 4i Oh. D 33; 53 LJ Oh.374; 37 W R 
637; 60 L T 766, 

(14) (1887) 12 A O 453; 56 LJ POOLS L T 
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The underlying principle of these cases 
obviously is that the defendant should be 
restrained from deliberately or inadvertent- 
ly creating an impression inthe mind of 
customers that his goods are those manu- 
factured by the plaintiff. Where there is 
a likelihood of such impression being 
created, the defendant is restrained not 
only from manufacturing precisely the 
same kind of goods as those manufactured 
by the plaintiff, but also goods having some 
affinity with the plaintiff's goods. The 
case of Eno v. Dunn (3), seems to be an 
extreme case illustrating the above rule. 
I am not inclined to treat that caseas a 
clear authority for the question involved 
in the present case, partly because, it 
arose under the Registration Act, and the 
question was whether Dunn should be al- 
lowed to register the name of his baking 
powder as “Dunn's Fruit Salt Baking 
Powder,” to which Eno objected on the 
ground that the words "Fruit Salt” had 
become associated with his well-known 
medicine and was likely to lead the cus- 
tomers to believe that Dunn’s baking 
power was manufactured by Eno. Another 
reason which detracts from the authority 
of that case is that there were sharp 
differences of opinion among eminent 
Judges who had the occasion to consider 
it. The trial Judge, Key, J., decided in 
favour of the plaintiff Eno. His decision 
was reversed by the Court of Appeal, whose 
decision was reversed by the House of 
Lords by a majority of three to two, while 
a good deal can be said in favour of the 
view taken by the minority, the decision 
of the majority is based on the conside- 
ration that tne words “Fruit Salt” may 
lead the unwary customers to believe that 
Eno bas extended his business for the 
-manufacture of baking powder, the common 
ingredient of his medicine and baking 
powder being supposed to be the fruit 
«salt. The decision is based on peculiar 
«circumstances of that case and cannot be 
a useful guide in determining the ques- 
kion arising in this case, namely, whe- 
Kher the defendants chewing tobacco and 
whe plaintiff's smoking tobacco will be- 
«come so far identified in the public mind 
from the use of a common symbol as to 
lead the unwary to believe that both are 
manufactured by the plaintiffs. 


The case of Warwick Tyre Co., Ltd. v. 
New Motor and General Rubber Co., Lid. 
‘7), was onein which the plaintiffs, who 
ware manufacturers and sellers of tyres for 
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evcles and motor-cycles under the name 
of “Warwick” sued the defendants for 
injunction. The defendants were the 
manufacturers and sellers of tyres for 
motor cars, and began to sell them under 
the name of “Warwick Motor Tyres”, 
The plaintiffs’ suit was successful. East- 
man Photographic Materials Co.v. John 
Griffiths’ Cycle Corporation (8), is another 
case in which, though the defendant manu- 
factured a different article, he was res- 
trained from using the name which had 
become associated with the plaintiff's goods, 
The plaintiff manufactured cameras suit- 
able for use by cyclists, who could affix 
them to bicycles. They were called “Bicy- 
cle Kodaks.” The defendant, who manu- 
factured bicycles called them ‘‘Kodaks,” 
he was restrained from using that word to 
advertise his bicycles. 

The defendant in the present case 
strongly relies onthe case of Hargreave 
v. Freeman (9). It seems to ma that 
this case is of no assistance to us, as 
jt turned upon the provisions of a particu- 
lar enactmentin force in England. After 
noting the facts of the case Chitty, J., 


observed : 
“Upon these facts it is argued for the defend- 


‘ants that although the plaintifs have registered 


their trade-mark for the whole of class 45, yet, by 
force of the terms of the trade mark itself, it is 
confined to part only of the goods within the 
class, and, therefore, the registration must be 
restricted to such goods only." a 

The facts were that the plaintiffs re- 
gistered their trade-mark for the whole of 
class 45, i. e., tobacco, whether manufactur- 
ed, or unmanufactured, a device consisting of 
inter alia a shield with three crowns, and the 
word “Mixture” noted underneath. The de- 
fendants, cigar manufacturers, labelled their 
boxes with a device consisting of a shield ` 
aud three crowns, omitting the word 
“Mixture,” which was, of course, not ap- 
propriate to their goods. It was held that 
the registration ofa trade-mark for an en- 
tire class, followed by user on one descrip- 
tion of goods only, did not give the ex- 
clusive right to the use of such trade- 
mark for all descriptionsof goods in that 
class, and that under the circumstances 
the plaintiffs were not entitled to an in- 
junction. The ratio decidendi of that case 
appears from the following passage : 

“In fact the plaintiffs’ case appears to resolve 
itself into this: they are or claim to be the pro- 
prietors of two trade-marks; one for cut tobacco or 
mixture, which they have registered, the other for 
cigars, which has not been registered, and registra- 
tion of which has not been refusad : they are really 
attempting to sue on the latter; which they cannot 
do by reason of the Act of Parliament,” 
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The decision seems to be based on some 
provisions in the “Act of Parliament.” 
The plaintiffs rely on an unreported deci- 
sion of the Madras High Court in O. O. 
C. J.C, 8. No. 159 of 1909. In that case 
the plaintiffs, the manufacturers of cigaret- 
tes, sold in packets bearing the mark of 
Scissors, sued the defendants, who manu- 
factured and sold ‘‘beedies” in packets 
also marked with the figure of scissors, 
for injunction. In spite of cigarettes and 
“beedies” being somewhat different, they 
were considered to be species. of 
the same genus. Wallis, J, held, on a 
review ofa number of English decisions 
and the circumstances of the particular 
case, that the Common mark of scissors 
was likely to lead the customers to believe 
that the plaintiff company had taken to the 
manufacture of ‘beedies” also. The 
damage, which the plaintiffs sustained did 
not lie in the fact that their customers would 
be attracted by the defendants, but in the 
fact thatthe inferiority of the defendants’ 
goods might adversely affect the reputation 
of the plaintiffs. In my opinion that case 
is of little assistance in arriving at a con- 
clusion in the present case. Manufacturers 
of cigarettes may well be considered to have 


extended their business to the manufacture. 


of “beedies, and the similarity of trade- 
mark is likely to create an impression on 
the minds of the customers that the manu- 
factures of both are the same, That 
consideration is not, however, applicable in 
this case for reasons which will be presently 
stated. 

As regards the adverse effect on the 
plaintiffs’ reputation, I do not think there is 
any risk to the plaintiffs if the unwary 
customers believe that the defendant's 

tobacco is manufactured by the plaintiffs. 
On the contrary, orthodox Hindu custo- 
mers aremore likely than not to be deterred 
from purchasing the defendant’s tobacco, if 
they suspect the same to have been pre- 
pared by the plaintiffs, who are well known 
European manufacturers of tobacco, as, in 
the preparation of chewing tobacco sold by 
the defendant other ingredients, including 
liquid substances, are used. It seems to 
me that in deciding to adopt the figure of 
an Elephant as his trade-mark the defendant 
was not prompted by any desire to imitate 
the plaintiffs’ mark. For some reason or 
other the symbolof an Elephant has become 
a great favourite in trade circles. It is 
employed by manufacturers of a number 
of articles having nothing in common. 
Dealers in kerosene oil, buttons, combs, 


THOMAS BEAR & SONS v. PRAYAG NARAIN 


154 10 


sackings, papers &c.,employ the figure of 
an Elephant to advertise their goods. It 
is prominently shown on the labels embossed 
or attached to the cases containing these 
goods, 

The rule deducible from the foregoing 
cases appears to be that the plaintiffs, whose 
goods have acquired a reputation in the 
market through a trade-mark or name with 
which their goods have become associated, 
havea right to restrain the defendant from 
using a trade-mark or name which is iden- 
tical with or similar to that of the plaintiffs, 
and such right extends not only to the 
particular goods sold by the plaintiffs, but 
alsoto cognate classes of goods, provided 
the cumulative effect of the similarity of the 
mark, the commercial connection between 
the plaintiffs’ goods and those of the defend- 
ant and surrounding circumstances is such 
as to lead the unwary customers to mistake 
the defendant’s goods for those of the plain- 
tiffs. The raw material with which the 
articles in question are prepared, any 
affinity in the process employed in manu 
facturing them, the fact that the productiom 
of one can result from a slight extension ofi 
the business of the other, the habits andl 
notions of the customers of the two, anor 
the uses made of the article afford indicia of 
more or less cogency for determining 
whether the customers of the defendant’: 
goods are likely to mistake them for those 
of the plaintiffs. Direct evidence establisbs 
ing the fact that such impression war 
‘created in the past in the minds of certai 
persons is also of value, The inference tr 
be drawn from all the circumstances shoul 
not bespeculative, but probable. The diffi 
culty of a case like this arises maint: 
from the fact that the Court has to recor: 
afinding not in respect of what ha 
happened, but in respect of what is likel 
ta happen. 

Another important, factor is that th 
class of persons, whose mentality is to b 
considered isthat of “unwary customers. 
It seems to me that the standard to b 
borne in mind is neither that of a perso- 
who is devoid of all sense of discriminatios 
nor of persons who are very careful obser 
vers of things around them. It is that o 
an average man exercising ordinary car 
tion. This seems to be the view taken i 
Swadeshi Mills Co., Ltd. v. Juggi Lal Kama 
vat Spinning and Weaving Co. (1), at p. 990 


_ in which it was observed that; 


“The defendant's trade-mark ia certainly nt 
the same ae that used by the appellants, But is; 
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only colourably different? I think it is so different 
as to make it impossible to say that it is substantially 
the same. No general rule can be laid down as to 
whatisoris not a mere colourable variation. All 
which can be done is to ascertain in every case as 
it occurs whether there is such a resemblance as to 
deceive a purchaser using ordinary caution,” 

The questionin each case isone of infer- 
ence from facts. Two cases are seldom 
exactly parallel, and therefore decided cases 
are of little value in determining the 
question whether the goods manufactured 
by the defendantare likely to be mistaken 
for those of the plaintiff. It will be found that 
the decision in each case was influenced by 
one or more of the circumstances to which I 
have referred. I would examine the cir- 
cumstances of the present case and apply 
those criteria in answering the main ques- 
tion on which its decision hinges. 


The District Judge has given a com- 
parative description of the labels on the 
packets and tins in which the plaintiffs 
and the defendant sell their articles. Ib 
appears that they differ in all details. The 
only thing which is common is the picture 
of an Elephant. Even as regards this 
feature, it is pointed ont that the position 
of the trunk and the colour are different. 
As against this, it is said that the defen- 
dant’s goods are likely to be known as 
“Klephant mark” tobaceo, a déscription 
which may, in certain minds, confuse it 
with the plaintiffs’ goods, which have be- 
come associated with that mark, and may 
lead the publie to think that the plaintiffs 
have taken to manufacturing chewing 
tobacco. The possibility of such a mistake 
should be weighed against contrary influ- 
ences derivable from other circumstances. 

In considering whether the defendant's 
tobacco is likely to be mistaken for the 
plaintiffs’ manufacture the ‘important point 
to consider isthe peculiar character of the 
chewing tobacco sold by the defendant. 
Mr. Gracie, one of the witnesses for the 
plaintiffs, tells us that chewing tobacco is 
usedin England and America and is not 
peculiar to India, and that chewing tobacco 
is imported in thiscountry by the Imperial 
Tobacco Company. This may be cor- 
rect; but it should be borne in mind that 
the defendant's tobacco sold in tins is used 
only asan addition to “pun” and is pre- 
pared with spices. Such tobacco is not 
probably used in that manner anywhere 
outside India. Similarly, the defendant's 
tobacco sold in packets, is meant for use 
with chunam and not with “pan.” This 
use again is peculiar to this country 
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The tobacco which is used by ithe plaintiffs 
in manufacturing cigarettes or the “Viginia 
Bird's Eye" smokedin pipes of the Buro- 
pean style cannot be used in India for 
chewing purposes, and whether the plain- 
tiffs manufactured them in India or 
import them from Hurope, the popular 
belief is that they are of foreign make, 
besides being totally unlike the tobacco 
which is chewed in this country. Some 
consumers of the defendant’s brand of 
chewing tobacco may be surprised if they 
are told that it is manufactured by the 
plaintiffs, who have specialised in cigaret- 
tes and “Virginia Bird’s Eye Tobacco.” 
Judging from the character of the two sub- 
stances, it is not likely that the kind of 
tobacco which the defendant sells will be 
considered to be a by-product of the 
plaintiffs’ concern or that the plaintiffs 
have any special facility in manufacturing 
that brand so as to induce the belief that 
the plaintiffs have taken to manufacturing 
the kind of tohacen sold by the defendant. 
On the contrary, the uses made of them are 
calculated to create the opposite belief. I 
put it to the learned Advocate for the 
plaintifs to mention any instance of the 
manufacturers of cigarettes being also the 
manufacturers of tohacco chewed as an 
addition to pan or with chunam. He could 
not mention any and it can he confidently 
asserted that there isnone. The combina- 
tion is so unusual as to counteract the 
effect that might be preduced by the mark 
of an Elephant which is the common feature 
of both. 

Of the defendant's customers, those who 
can read Urdu or Hindi cannot be deceived 
in respect of the tins containing the defen- 
dant’s tobacco intended for use with “pan,” 
asthe name of the manufacturers, Rama 
and Company, is clearly noted in Urdu and 
Hindi. The packet in which the other kind 
of tobacco is sold by the defendant is 
described by the learned Judge as ‘‘crude”’ 
perhaps implying thatitis a mere paper 
wrapper and not regular card-board cases 
like those containing cigarettes. The 
packets have noted on them in Hindi that 
the content thereof is Bisma tobacco. a 
also 
mentioned. Persons who generally use this 
kind of tobacco are drawn from better class 
of villagers and men of the same position 
residing in towns. They are mostly 
Hindus, and probably for this reason the 
inscription on the packets is only in Hindi, 
Biswan isa town in the Sitapur District 
and is noted forits tobacco, The reference 
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to Biswan is intended to be a recom- 
mendation for the stuff. Any one who can 
read Hindi can at once find out the brand 
and the name of the manufacturer. 

The defendant had been selling tobacco 
for three years before the suit was institut- 
ed. Hundreds, possibly thousands, of per- 
sons must have purchased the defendant's 
tobacco during that time. The plaintifis did 
not examine any of them to prove that he was 
misled into the belief that the defendant's 
tobacco was manufactured by the plain- 
tiffs. Ifinstances of this kind had been 
established by reliable evidence, they 
would have gone a long way in proving 
the plaintiffs’ case. The absence of this class 
of evidence shows that no such instances 
have ever occurred. The learned Advocate 
for the plaintiffs explains that, as soon as 
the plaintiffs came to know of the invasion 
of their trade-mark by the defendant, they 
instituted the suit. Even if this was so, 
there was plenty of time for the plaintiffs 
to investigate and find out the names of 
persons who could give evidence in their 
favour. They examined some witnesses, 
but none on this point. They had compe- 
tent legal advice and it is not unreasonable 
to presume that their failure to produce 
this class of evidence was due tothe fact 
that none existed. 

Taking all the circumstances into ac- 
count and making allowance for the fact 
that the symbol of Elephant is a common 
feature of the tins and packets of chewing 
tobacco sold by the defendant and 
those of cigarettes and ‘‘Virginia „Bird's 
Eye Tobacco” sold by the plaintiff, I am 
led to the conclusion that, while it is not 
impossible for some ignorant and parti- 
cularly indiscriminating persons to mistake 
the defendant’s gocds for those of the 
plaintiffs, persons exercising ordinary cau- 
tion are not likely to assume that the 
tobacco sold by the defendant was manu- 
factured by the plaintiffs. Accordingly I 
answer -the second question inthe nega- 
tive. The answer to the first question 
should follow that to the second, and I 
answer the first question alsoin the nega- 
tive. 

N. Question answered. 
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OUDH CHIEF COURT | 
Criminal Appeal No. 401 of . 193+ 
February 12, 1935 
SRIVASTAVA AND NanavorTty, Jd. 
EMPEROR—OomPLAINANT— 
APPELLANT 
versus 
SAT NARAIN—AccusED-— 
RESPONDENT 

Penal Code (Act XLV of 1860), ss. 304, 302, 325, 149 
—-Seven persons making a deliberate attack on one 
man and causing his death—Intention of causing 
such bodily injuries as were likely to cause death or 
knowledge that they were likely by such acts to cause 
his death, clear—Conviction under s 325 should be 
set aside and accused convicted under s, 304, 

Seven persons made a deliberate attack upon one 
man, and ultimately caused his death by fracturing 
his ribs and rupturing his spleen and inflicting 
three injuries on his head which left him unconscions 
and which might in the opinion of the Medical 
Officer have also resulted in his death. They 
inflicted 24 injuries on the deceased, about 20 of 
them being inflicted after the deceased had fallen 


down and was unconscious ; 

Held, that even if it beassumed thatthe accused 
had no intention of committing - wilful murder of 
the deceased, stillthe fact of the infliction of the 
injuries showed that they beat him | with these 
intention of causing such bodily Injuries as were 
likely to cause his death, or with the knowledge 
that they were likely by such acts to cause his 
death and that in the circumstances of this case all 
the accused were clearly guilty of an offence of 
culpable homicide punishable under s. 304, Penal 
Code, if not of the offence of wilful murder punish- 
able under s. 302, Penal Code. Both the intention 
as well as the knowledge that death was likely to 
ensue could be imputed to the accused [p. 811, col. 1 | 

Their Lordships set aside the conviction and 
sentence paesedupon the accused for an offence. 
under s, 325, Penal Code, read with s. 149, Penal 
Code, and in lieu thereof convicted all the seven ac- 
cused ofan offenceunder s. 304, Penal Code, read 
with a. 149, Penal Code! Emperor v, Damullya 
Molla (1:,Indar Singh v. Emperor (2), Karan Singh 
v. Emperer (3', Emperor v, Ratan (4) and Raghu- 
nandan v. Emperor (5), distinguished. ip. 812, col. 


1 . f 

‘on. A, against an order of the Sessions 
Judge, Rae Bareli, dated September 21, 
1934. 


The Government Advocate, Mr. H.. S. 
Gupta, for the Crown-Appellant. 

Mr. Ali Husain, for the Accused. 

Judgment.—This is an appeal filed 
by the Local Government under s. 417 of 
the Code of Criminal Procedure against 
the judgment of the learned Sessions 
Judge of Rae Bareli, dated December 21, 
1934, acquitting the seven accused Sat 
Narain, Sri Dat, Swamiji, Bhagoti, 
Indrapal Singh, Gaya Bakhsh Singh and 
Rangai Singh alias Ran Bahadur Singh, 
of an offence under s. 302, Indian Penal 
Code, read with s. 149, Indian Penal 
Code, and in lieu thereof convicting them 
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of an offence under s. 325, Indian Penal 
Code, read with s. 149, Indian Penal 
Code, and sentencing each of them to 
two years’ rigorous imprisonment. 

We have heard the learned Government 
Advocate on behalf of the Crown as well 
as the learned Counsel for the accused, 
Mr. Ali Husain, who does not challenge 
the truth of the prosecution story: and, so 
far as this appeal is concerned, the case 
for the prosecution, which is substantially 
accepted as correct by the learned Counsel 
for the accused, is as follows : — 

There was illicit connection between 
the wife of the deceased Chandra Bhukan 
and the principal accused Sat Narain, 
Brahman. When Chandra Bhukan became 
aware of this illicit intimacy between 
his wife and Sat Narain, he prohibited 
the latter from coming to his house. 
Some weeks before the commission of the 
actual murder of Chandra Bhukan, the 
latter gave two blows to Sat Narain in 
village Sitkaiya when Sat Narain tried 
to sit near Ohandra Bhukan's wife. This 
insult enraged Bat Narain, and it is 
alleged that with the help of the other 
six accused Sat Narain made a murderous 
assault on Chandra Bhukan onthe after- 
noon of May 8, 1934, when Chandra 
Bhukan was going to Salon bazar in the 
company of Mahabir. All seven accused 
mercilessly assaulted the deceased. Sripal 
the younger brother of Chandra Bhukan, 
also went to ‘the bazar a short 
while after his brother, and he heard the 
erles of Mahabir that Chandra Bhukan was 
being beaten by the seven accused. Sripal 
shouted to the accused to let his brother go. 
In the meantime Raghubar Singh, Dujai 
and Sital aleo turned up at the scene of 


cecurrence and then all seven accused 


ran away. The injured Chandra Bhukan 
was then taken to the thana and the 
report— Ex. 1l—was made a little after 
6 p.m. Sat Narain and Sri Dat had also 
-reached Police Station Salon and they, 
too, made a report Ex. 4. The Sub- 
Inspector in charge of Police Station Salon 
arrested Sat Narain and Sri Dat immediate- 
ly after the report made by Sripal, the 
younger brother of the deceased. A 
Police investigation followed, and ultimate- 
ly all seven accused were committed to 
the Court of Session on charges of riot 
and murder under ss. 147 and 302, read 
with s. 149, Indian Penal Code. 

The. panchayatnama, or.inquest report, 
‘prepared by the Investigating Police Officer 
shows that the Police Officer found the 
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following injuries on the person of the 
deceased Chandra Bhukan :— 

1. One injury above the forehead in the 
middle of the head about one and a 
quarter inch in length and one and a 
half inch in depth from which blool was 
oozing. 

2. Another injury caused by a lathi blow 
on the crown of the head, half an inch 
in depth and one and a half inch in length, 
and 

3. A lathi injury above the left ear, 
one inch in Jength and half an inchin 
depth. The head was slightly swollen. 

Fifteen to sixteen lathi marks were 
found on the stomach and the left ribs 
and there was a bluish mark on the 
skin. The stomach was swollen. On the 
outer portion of the left thigh there were 
blue marks caused by lathi blows. On 
the left buttock there was one blue mark 
caused by a lathi blow, and on the left 
shoulder there was one blue mark. The 


face and head were besineared with blood. 


The stomach was swollen near the navel. 
The eyes and mouth were open and blood 
was coming out of the left nostril. 

It is clear from this description of the 
corpse prepared in the presence of the 
Panches by the Investigating Police Officer 
that there were no less than 24 external 
marks of injury on the deceased. At the 
time of the post mortem examination of 
the deceased, the Officiating Civil Surgeon 
of Rae Bareli found the following in- 
juries :— 

1, A contused wound 2” x +", deep 
down to the bone on the front of the head 
in the middle. 

2. A contused wound 2” x i", deep 
down to the bone on the top of the 
head. 

3. A contused wound #” x 1-6", 
deep on the left side of the head. 

4. A contusion 5” x 2” on the top of the 
right shoulder. , 

5. A contusion 3” x 6” on the left side 
of the lower part of the chest on the outer 
side, 

6. A contusion 3” x 
buttock. 

7. A contusion 6” x 2” on the outer side 
of the left thigh. 

8. The 9th, 10th and llth ribs on the 
left side were broken. 

The spleen weighed seven ounces and 
was found ruptured at two places on the 
outer side, sach rupture being one inch 
in length and an inch and a half apart, 
In the opinion of the Officiating Civil 


skin 


2” on the left 


810 


Surgeon the cause of death was internal 
haemorrhage due tornupture of the spleen. 
The Officiating Oivi] Surgeon was examined 
before the Committing Magistrate, and 
in his examination he stated that death 
could be caused by the cumulative effect 
of all the injuries including the haemor- 
rhage due to rupture of the spleen, which 
by itself could also cause death. He also 
stated that the deceased could have been 
rendered unconscious immediately after 
he received the injuries on his head and 
that concussion of the brain could be 
caused by the injuries on the head, and 


death could result from them. In cross- ° 


examination he further emphasised the 
fact that death was possible as a result 
of the other injuries alone apart from 
rupture of the spleen. He further stated 
that the deceased could have survived 
the injuries inflicted upon him if there 
had been no rupture of the spleen and 
no internal haemorrhage, and if he had 
received prompt and = efficient medical 
aid. The Officiating Civil Surgeon was 
also examined in the Court of Session, 
and there he deposed that the normal 
weight of the spleen as given in Dr. 
Modi's work on Medico-Legal Jurispru- 
dence is five to seven ounces. In the work 
on Medical Jurisprudence by Lyons, the 
normal weight of spleens in males is given 
asten ounces. Hefurther deposed that it 
was just possible that the spleen of the 
deceased Chandra Bhukan was a little 
larger than normal before the injury to it, 
and in cross-examination he stated that the 
spleen might possibly have been diseased 
and that enlargement of the spleen is a 
disease. He also stated in re-examination 
that in the spleen of Chandra Bhukan he 
could make out no other disease except 
possible enlargement. 

In Dr. Modi’s text book on Medical Juris- 
prudence and Toxicology, 1932 Edition, 
p. 85, we find the learned author laying 
down that at the time of post mortem exa- 
mination the doctor performing the post 
mortem examination should note the size, 
colour and consistenev of the spleen as well 
as the condition of its capsule, and that in 
the case of rupture of the spleen, its size and 
position should be described as well as the 
weight and that the normal spleen measures 
a” x 2” x 1”. In the present case we note 
that the doctor who performed the post 
mortem examination did not note the size, 
colour and consistency of the spleen or the 
condition of its capsule. At p. 87 of his 
work, Dr. Modi gives a table showing the 
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weight of the Chief Viscera of healthy 
Indians of the U. P. of Agra and Oudh, 
varying from ten to seventy years of age, 
who died from violence, and he gives the 
average weight of the spleen in an Indian 
male as 6°03 oz: the minimum being 
2°5 oz: and the maximum being 11 02: 

In the present case the weight of the 
spleen of the deceased was seven ounces, 
and this can hardly be deemed to be an 
enlarged spleen. In fact, in answer -to a 
question put by the Sessions Judge, Dr. 


‘Mukerji has deposed that the normal in the 


case of Chandra Bhukan would be nearer the. 
outer limit than the inner limit, meaning 
that it would be nearer to the maximum 
weight of 11 ounces than to the minimum. 
weight of 2°5 ounces. We are, therefore, 
of opinion that the spleen of the deceased 
was, 80 far as we can judge from the evidence 
on the record, a perfectly normal spleen. 
We also note that at the time of the post 
mortem examination the Medical Officer 
had not mentioned that the spleen was in 
any way unhealthy or that it was enlarged. 
He merely noted that it weighed 7 ounces 
and was ruptured at two places. We are, 
therefore, clearly of opinion that the learned 
Sessions Judge was wrong in giving such 
undue importance to this question of whe- 
ther the spleen of the deceased was a 
healthy one or not. The finding of the 
learned Sessions Judge that the spleen of 
the deceased Chandra Bhukan was dis- 
eased is not supported by the medical evi- 
dence or by any other evidence on the record, 
and the question whether the ac:used 
persons knew or did not know whether the 
deceased Chandra Bhukan had a diseased 
spleen does not arise. 

The next question for -determination is 
whether the offence of the accused comes 
within the purview of s. 293 of the Indian 
Penal Code or falls within s. 325, Indian 
Penal Code. Section 299, of the Indian 
Penal Code runs as follows :— 

“ Whoever causes death by committing an act with 
the intention of causing death or with the intention 
of causing such bolily injury as is likely to cause 


death or with the knowledge that he is likely by 
such act to cause death, commits culpable homicide.” 

Explanation (2) tos. 299, Indian Penal 
Code lays down 

“that where death is caused by bodily injury, the 
person who causes such bodily injury shall be deemed 
to have caused death, althongh by resorting to proper 
remedies and skilful treatment the death might have 
been prevented.” 


It is clear frum the facts of this case, 
which are not now in dispute before us, 
that all seven accused made a deliberate 
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attack upon one man, and ultimately caused 
his death by fracturing his ribs and ruptur- 
ing his spleen and inflicting three injuries 
on his head which left him unconscious and 
which might in the opinion of the Medical 
Officer have also resulted in his death. 
Even if it be assumed that the accused 
had no intention of committing wilful 
murder of the deceased, still the. fact 
that they inflicted 24 injuries on the 
deceased, about 30 of them being inflicted 
after the deceased had fallen down and 
was unconscious, shows that they certainly 
beat him with the intention of causing such 


bodily injuries as were likely to cause his. 


death, or with the knowledge that they were 
likely by such acts to cause his death. It is 
- clear, therefore, that in the circumstances 
` of this case all the accused were clearly 
guilty of an offence of culpable homicide 
punishable under s. 304, Indian Penal Code, 
if not of the offence of wilful murder punish- 
able under s. 302, Indian Penal Code. 

The learned Counsel for the acensed has 
referred us to various rulings of our Court 
as well as of the Calcutta High Court in 
support of his contention that the accused 
were rightly convicred of the offence of 
voluntarily causing grievous hurt to the 
deceased. In our opinion the rulings cited 
by ths learned Counsel for the accused do 
not apply to the facts and circumstances 
of the present case. In Emperor v. 
Dainullya Molla (1), it was held that when 
injuries have been followed by death and 
the question is what offeuce has been com- 
mitted, it isnot concluded by any back- 
ward reasoning as to presumable intention 
from the mere fact that the injuries caused 
did result in death, and that what has to 
be seen is what degree of injury the accus- 
ed actually intended and what they knew 
as to the consequences of such injuries. 
Judged by the criterion laid down in this 
ruling we have no hesitation in holding 
that the accused in the present case knew 
that they were likely to cause the death of 
the deceased and that the actual injuries, 
24 in number, inflicted by them, show that 
they clearly intended to inflict such 
bodily injuries as were} likely to cause 
death. Both the intention as well as the 
knowledge that death was likely to ensue 
can, in the present case, be imputed to the 
accused, 

In Indar Singh v Emperor (2), the facts 
were that the accused beat the deceased 

(1) 128 Ind, Oas, 808; 3t Q W N 91127; 32 Or. L J 

= 


187; ATR 1931 Oal, 281, 
(2),10 0,477. 
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with blunt weapons to such an extend that 
he died, one of his thighs being a mass of 
bruises and both legs being fractured below 
the knee, but no bone in the trunk was 
found to be fractured nor was the head or 
any vital organ injured, it was held that in 
the circumstances of that case the inference 
to be drawn from the facts proved was 
that the accused knew that the injuries 
actually given were likely to cause death, 
but that those injuries could not be said to 
be so imminently dangerous that they must, 
in all probability, cause death, and so the 
accused were convicted of an offence under 
the latter part of s. 304, Indian Penal Code, 
and not of an offence under s. 302, Indian 
Penal Code. Applying the ratio decidendi 
laid down in that case to the facts of the 
present case, we have no hesitation in holding 
that all the accused knew that the injuries 
inflicted by them were likely to cause death, 
even if no intention of causing such bcdily 
injury as was likely to cause death is to be 
imputed to them. 

In Karan Singhv. Emperor (3), a learned 
Judge of the late Court of the Judicial 
Commissicner of Oudh held that the pro- 
secution had failed to show that the accused 
had the intention .of causing such bodily 
injury as was likely to cause death or that 
he had the knowledge that by the hurt 
which he was inflictinghe would cause death, 
and upon that finding it was held that the 
accused could not be convicted of an offence 
under s. 302, Indian Penal Code, but could 
only be punished of an offence under s. 325, 
Indian Penal Code, That ruling, however, 
has no applicability to the facts of the pre- 
sent case, because here we hold that the 
accused had the intention of causing such 
bodily injury as was likely to cause death, 
and also had the knowledge that they were 
likely by their conduct inflicting such 
injuries to cause death, 

Reference was also made to a case decided 
by us and reported in Emperor v. Ratan (4). 
In that case the distinction between an 
offence falling under s. 299, Indian Penal 
Code and one falling under s. 300, Indian 
Penal Code, wasexplained. That ruling, 
too, is hardly relevant forthe decision ofthe 
present case. Here we are in the circum- 
stances of this case bound to hold that, even 
if the accused be not held guilty of an 
offence under s. 302, Indian Penal Oode, 


(3; RI Ind. Cas, 969; 11 OL J583: 1JOO& ALR 
693; 25 Or, LJ 1145; A I R 1925 Oudh 135. 

(4) 138 Ind, Oas, 123; 9 O WN 285; AIR 193% 
Oudh 186; Iad, Rul. (1932) Oudh 287; 33 Or. LJ 561; 
(1932) Or, Oas, 443, 
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they cannot escape a conviction for an 
offence under s. 804, Indian Penal Code. 

Reference was also made to a Bench 
decision of this Court, to which one of us 
was a pariy, reported in Raghumandan vY. 
Emperor (5). That case, however, has 
absolutely no bearing on the facts of the 
present case. 

For the reasons given above, we are 
clearly of opinion on the evidence on the 
record, which has not been challenged by 
the learned Counsel for the accused, that 
all seven accused are guilty of an offence 
falling in the latter part of s. 304 of the 
Indian Penal Code. We, therefore, allow 
this appeal, set aside the conviction and 
sentence passed upon the accused for an 


offence under s. 325, Indian Penal Code, 


read with s. 149, Indian Penal Code, and 
in Hien thereof convict all seven accused of 
an offence under s. 804, Indian Penal Code, 
read with s. 149, Indian Penal Code, and 
sentence each of them to undergo ten years’ 
rigorous imprisonment. 

N Order accordingly. 


(5) 153 Ind. Oas.93; 110 W N 1456; 7 R O 296; 
36 Cr, L J 268; AT R 1935 Oudh 52, 
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Approver—Statement of accomplice — Whether can 
always be rejected—Corroboration required, nature of 
~—~-Identification—Three wiinesses identifying accused 
but six others failing to identtfy— Trusiworihiness of 
former, if reduced— Only the general standard can 
be applied—Criminal trial—Evidence Act (I of 1872), 
s. 114, illus. (D). 

The statement of an accomplice ia, of course, 
subject to suspicion, but in certain cases itis of 
great value in evidence, Butthe Courts haveheld 
that such a statement, unless supported by realiable 
evidence of another kind to corroborate if, isnot 
sufficient In itselfte form the basis of a conviction. 

Evidence of corroboration must be independent 
testimony which affects the accused by connecting 
or tending to connecthim with the crime. In other 
words, if must be evidence which implicates him, 
that is, which confirms in some material particular 
not only the evidence thatthe crime has been com- 
mitted, but also that the prisoner committed it. 
The corroboration need not be direct evidence 
that the accused committed the crime, it is sufficient 
if it is merely circumstantial evidence of his con- 
nection with the crime, Rex v. Baskerville (2), 
followed. l 

The evidence ofan accomplice is not to be com- 
pletely disregarded merely because the Sessions 
Judge may have an apprehension that the High 
Court may takea different view from his, or that the 
High Court would utterly refuse to consider it at 
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all merely on the ground that it is the evidence of 
an accomplice, 

The trustworthiness of three identification witnesses 
cannot be reduced by the consideration that six 
other witnesses were called to identify the appellant 
at the same proceeding and failed todoso. There 
is no authority for gauging the trustworthiness of 
any individual witnees in this way. The mathe- 
matical standard that is to be observed by a Court 
of Appealin testing the trustworthiness of such 
witnesses is by no means perfect. But it is the 
only general standard that can be applied, 

Cr. A. from an order of the Sessions 
Judge, Cawnpore, dated April 31, 1934, 

Mr. Saila Nath Mukerji, for the Appel- 
lant. 

The Government Pleader, for the Crown. 


Judgment.—The appellant, Mohan Lal, 
has been convicted by the learned Sessions 
Judge of Cawnpore of an offence under 
s. 395, of the Indian Penal Code and sent- 
enced to seven years’ rigorous imprison- 
ment. The dacoity in question took place 
on the night between May 24 and 25, 1933, 
and a number of those who took part in it 
have been tried and convicted. The pre- 
sent appellant, however, was not arrested 
until about a year after the dacoity, and he 
was put up for identification in jail about a . 
month after his arrest. These details are of 
some importance. The fact that a dacoity 
had taken place having been proved as a 
result of the former case, nothing remained 
in. the present case but to show that the 
appellant had been present at it, and that 
the evidence of identification was beyond 
suspicion. There was an approver in the 
case 2 man named Sadasukh and he named 
the present appellant as one of the dacoits. 
The learned Judge, however, though he 
appears to have believed the statement of 
this approver, has preferred not to rely on 
him. After pointing out that his statement 
does not agree with that of some of the wit- 
nesses for the prosecution, he comes to the 
conclusion that those other witnesses are 
probably unreliable and that the approver 
is telling the truth. The reason why he has 
decided not to rely on the statement of the 
approver is that he has discussed the value 
of the evidence of an accomplice elahorately 
in other cases, and has come to the conclu- 


sion that: 

“Ttisa waste of time, because the High Court 
invariably disposes of the whole contention in one 
single sentence the man is an accomplice. That is 
all, It is enough,” 

This is not a correct statement of what 
the High Court does. The statement of the 
accomplice is, of course, subject to suspicion, 
but in certain cases itis of great value in 
evidence. But the Courts have held that 
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such a statement unless supported by reliable 
evidence of another kind to corroborate it, 
is not sufficient in itself to form the basis of 
a conviction. The matter has been discussed 
very recently by a Bench of this Court in 
the case of Nazir v. Emperor (1), and the 
extent to which corroboration is necessary is 
clearly set forth in the words of Lord Reading 
in the case of Rex v. Baskerville (2), in which 
his Lordship remarked : 

“We hold that evidence of corroboration must be 
independent testimony which affects the accused by 
connecting or tending to connect him with the crime. 
In other words, it must be evidence which implicates 
him, that is, which confirms in some material parti- 
cular not only the evidence that the crime has been 
committed, but also that the prisoner committed 
it .....The corroboration need not be direct 
evidence that the accused committed the crime ; it is 
sufficient if it is merely circumstantial evidence of 
bis connection with the crime.” 

Mr. Hunter, the learned Sessions Judge, 
will find that the law as set forth by Lord 
Reading inthis judgment bas been followed 
not only by this Court, but by other High 
Courts in India. He must in future regard 
the evidence of an accomplice as evidence 
that must be considered in certain circum- 
stances, as of the existance of which he 
must himself be the Judge, and it is not to 
be completely discarded merely because he 
may have an apprehension that the High 
Court may take a different view from his, 
or that the High Court would utterly refuse 
to consider it at all merely on the ground 
that itis the evidence of an accomplice. 

As the learned Judge has not relied on 
the statement of the approver, however, it is 
not necessary to go into this matter further in 
connection with the present case.. The 
Judge has relied on the fact that the dacoity 
was committed, which cannot now be con- 
troverted, and the evidence of three wit- 
nesses, Ghasita, Sheoraj and Jhuria, whe 
identified the appellant as having been one 
ofthe dacoits. Mr. Saila Nath Mukerji, who 
appears for the present appellant in this 
Court, has of course laid stress on the fact 
that the identification proceedings took 
place more than a year after the dacoity, 
and thatthe task of the witnessesin identify- 
ing the appellant was, therefore, mere diffi- 
cult than it is in most cases. There were in 
fact nine persons who were brought forward 
as witnesses forthe prosecution to identify 
the appellant. The appellant was mixed 
with five other under-trial prisoners, so that 
the chances of any one of the witnesses 

(1) 143 Ind. Cas, 67: 55 A QI; AI R 1933 All. 3l; 
(1932) A LJ 1125; L R13 A 157 Or; (1933) Or, Cas. 
42: Ind. Rul. (1933) All, 170; 34 Gr, L J 483. 

(2) (1916) 2 K B 658; 86 L J K B28;115 LT 453; 
80 J P 446; 60 S J 696, , 
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picking out the right man—supposing thit 
he was notreally in a position to identify 
him—were five tc one. Three of these wit- 
nesses identified the wrong man, three failed 
to identify anybody at all, and the three 
whom I have named above identified the 
presentappellant correctly. It issuggested 
that the trustworthiness of these three 
should be considerably reduced by the 
consideration that six other witnesses were 
called to identify the appellant at the same 
proceeding and failed to do so. But I 
know of no authority for gauging the trust- 
worthiness of any individual witness in this 
way. Each of these three had five chances 
in six of picking out a wrong man, and each 
of the three stood the test satisfactorily. 
The mathematical standard that is to be 
observed by a Court of Appeal in testing 
the trustworthiness of such witnesses is by 
no means perfect. But it isthe only general 
standard that can be applied, andin the 
present case undoubtedly it gives us the 
result that these three witnesses were very 
good identifying witnesses. 

Part of the defence was devoted to show- 
ing that the appellant might have been 
shown to these witnesses before the identifi- 
cation parade, or that some information 
might have been given to them which would 
enable them to pick out the appellant from 
among the other persons at the parade. The 
Judge has considered this in some detail, 
and the conclusion that he has come to is 
that it was not impossible that the witnesses 
should have seen the appellant before the 
parade or that the prosecuting authorities 
should have given to them some illegitimate 
means of identifying the appellant, but that 
itis very unlikely that any such action 
was taken, and it was never suggested by 
the appellant himself that such action was 
taken. In the nature of things there must 
be some opportunities for foul play of this 
kind in some cases; but unless it is to be 
presumed that the prosecuting authorities 
are invariably dishonest, there is no reason 
for presuming so in this particular casa, 

To take the three witnesses who have 
been relied on individually, Ghasita deposed 
that he was awakened by the dacoits who 
were beating Din Dayal, who was sleeping 
by the side of the witness near the doorway, 
that although it was a dark night, there 
was a lamp, and that he was able to 
identify four or five dacoits including the 
present appellant who, he said, was going 
in and out of the house during the dasoity. 
Sheoraj and Jhuria, the other witnesses, 


deposed that they were sleeping on the roof 
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when the dacoity began, and that the 
dacoits took them down from the roof and 
made them sit by the door. Jhuria stated 
that the present appellant, was wearing a 
dhutt and had no beard, but otherwise not 
one of the three witnesses gives in evidence 
any reason for remembering the appearance 
of the appellant. All three denied having 
seen him before the dacoity, and a good 
deal of stress has been laid on this by 
Mr. Saila Nath Mukerji, who contends that 
there is plenty of evidence to prove that 
the appellant had been a member of 
the Congress and had frequently been pre- 
sent at Congress meetings in the neigh- 
bourhood of the village in which these three 
witnesses reside. It is argued that they 
must have had opportunities of seeing the 
. appellant at these meetings, that their state- 
ments that they had never seen him before 
must be untrue, or even if they are true to 
this extent that they did not know who the 
appellant was, that they must have never- 
theless been familiar with his appear- 
ance, and that this would enable them to pick 
him out from among the other persons in 
“the parade, if they had been informed 
beforehand that the person whom they 
were required to identify- was the man 
wbo had been present at the Congress 
meetings. All this is of course quite 
possible, but I can find no justification 
whatever for presuming that it actually 
did happen. The only reason and it is a 
very small one for disbelieving the evidence 
of any one of these witnesses is that Sheoraj 
stated in cross-examination that he had 
never been to Sheorajpur, whereas Jhoria 
stated that he himself had been to Sheo- 
rajpur where he had stayed with Beni Ram, 
and that Sheoraj] sometimes went to the 
same place. It is possible that Sheoraj was 
going too far when he said that he had never 
been to Sheorajpur, but it is also possible 
that Jhuria was mistaken in saying that 
he (Sheoraj) had been there; for he does 
not say that he had ever seen him there. 
The statement is certainly not sufficient to 
justify a Court in discarding the whole 
of the evidence of Sheoraj on the ground 
that he was lying. These witnesses having 
been believed, and no sufficiently strong 
reason having been shown tome why the 
decision of the learned Sessions Judge 
` should be reversed, I must hold that the 
_ case has been fully proved against the appel- 
lant and that there is no force in the appeal. 
It is, therefore, dismissed. 

N. Appeal dismissed. 


ABID HUSAIN v. LACHHMI NARAIN 


154 10 
OUDH CHIEF COURT } 
Execution of Decree Appeal No, 71 of 1933 
January 15, 1935 
SRIVASTAVA AND NANAVOUTTY, JJ. 
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Surety—Mortgage—Decree absolute against mort- 
gagor and surety——Mortgagee awaiting result of execu- 
tion proceedings in prior mortgagee’s decree—Sale—- 
Proceeds insufficient even to satisfy that decree—Exe- 
cution against surety-—Mere delay and non~attaching 
of mortgaged property—Whether discharges surety’s 
liability—Contract Act (IX of 1872), ss. 184, 137, 139. 

Where a puisne mortgagee obtained a decree abso- 
lute against the mortgagor and the surety but with- 
out immediately proceeding to get the mortgaged 
property sold, awaited the proceedings for sale 
initiated by the prior mortgagee in execution of his- 
mortgage decree, and after the sale, the proceeds of 
which were not sufficient even to satisfy the prior 
mortgagee's decree, took out execution against the 
surety : 

Held, that the mere omission of the puisne mort- 
gagee to proceed against the mortgaged property 
or in not attaching the profits of the mortgaged 
property, could not in any way affect the liability of 
the surety. His delay amounted to no more 
than mere forbearance on his part in the sense of 
s 137, Contract Act, and such forbearance did not 
have the effect of discharging the surety. 


Ex. D. A. against the decree of the District 
Judge, Bara Banki, dafed October 14, 
1933. | 

Messrs. M. Wasim and Khaliquzzaman, 
for the Appellant. 

Méssrs. S. N. Roy, and B. N. Khare, for 
the Respondent. 

Judgment.—This is an appeal against 
the order dated October 14, 1933, of the 
learned District Judge of Bara Banki 
reversing the order dated March 8, 1933, of 
the learned Subordinate Judge of that 
place. 

The facts of the case are that one Maqbul 
Husain executed a mortgage’ deed in favour 
of the respondent Lachhmi Narain on Feb- 
ruary 22,1923, in respect of a zemindari 
share which had previously been mortgaged 
by him to one Raghubar Dayal. Raghubar 
Dayal obtained a preliminary decree on the 
basis of his mortgage on January 11, 1924, 
without impleading Lachhmi Narain in his 
suit. This decree was made final on 
August 16, 1924, and an application for 
execution of the deciee was made by Raghu- 
bar Dayal on November 8, 1924. During 
the pendency of these execution proceedings 
Lachhmi Narain on December 4, 1924, 
obtained a decree based on a compromise 
on foot of his mortgage deed of February 
22, 1923. It is a composite decree for sale 
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of the mortgaged property, and further pro- 
vides that in case the proceeds of the sale 
are insufficient to pay the decretal amount 
the defendant No. 1 Agha Hasan son of the 
deceased mortgagor Maqbul Husain, was 
lo be liable tothe extent of the assets of 
his deceased father in his hands. It also 
provides that the present appellant Mr. 
Abid- Husain, who had made himself liable 
to Lachhmi Narain as a surety under a 
security bond. executed at the same time as 
the mortgage deed dated February 22, 1923, 
shall be personally liable for the decretal 
amountin case the whole or any portion 
thereof remains unrealised from the mort- 
gaged property or from the assets of the 
deceased mortgagor. This decree was made 
at solute on September 5, 1925. The execu- 
tion proceedings taken by Raghubar Dayal 
resulted in the entire mortgaged property 
being sold on April 28, 1928, but the pro- 
ceeds were not sufficient to satisfy the 
entire decretal amount due to Ragubar 
Dayal. Thereafter, on March 10, 1930, 
Lachhmi Narain made an application 
against Agha Hasan for sale of the other 
immavable property of Maqbul Husain in 
his hands, but the bulk of the property was 
released on an objection raised by the son 
and grandson of Agha Hasan, and the 
small portion that was left was sold for a 
sum of Rs, 18. Thereupon Lachhmi Narain 
made an application for execution of his 
decreé against the surety Mr. Abid Husain. 
It is this application which has led to the 
present appeal. 


Mr. Abid Husain objected to execution 
being taken out against him on several 
grounds. The objections found favour 
with the learned Subordinate Judge, but 
on appeal tne learned District Judge dis- 
agreed with the opinion of the Subordinate 
Judge and held that the objections were 
without force. He accordingly ordered exe- 
cution to proceed against the appellant. 


Mr. Wasim, the learned Counsel for the 
appellant, has confined his arguments in this 
Court to three points, which are as fol- 
lows:— 

1. That Lachhmi Narain was bound to 
proceed against the hypothecated property 
before he could make any application for 
execution against the surety. l 

2. That the decree-holder Lachhmi 
Narain has been guilty of gross negligence 
. and- delay which has the effect of discharg- 
ing the surety, and 

3. That the decree-holder ought to have 
taken steps to realise his decree by attach- 
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ing the profits of the mortguged property 
and also other properties. ` 

We are of opinion that none of these 
points has any substance. As regards the 
first point we have already mentioned that 
an application for sale had been made by 
Raghubar Dayal before the decree-holder 
Lachhmi Narain obtained the decree on 
the basis of his mortgage. Under the cir- 
cumstances the conduct of the decree-holder 
in awaiting the result of the sale proceed- 
ings which had been initiated by Ragubar 
Dayal cannot be said to have been altoge- 
ther unreasonable. Instead of initiating 
separate proceedings for the sale of the same 
property he could reasonably await the 
result of the proceedings taken by Raghu- 
bar Dayal in the hope of getting the surplus 
proceeds of the sale after satisfaction of 
Raghubar Dayal’s claim. In fact while 
these sale proceedings were going on 
Lachhmi Narain actually made an 
application that the surplus, proceeds, if 
any, be paid to him, but, as we have 
stated before, the sale proceeds were not 
sufficient to pay even Raghubar Dayal’s 
decree in full. 

It has been strenuously argued on behalf 
of the appellant that in spite of these cir- 
cumstances Lachhmi Narain was bound 
under the terms of the decree obtained by 
him to sell the mortgage property in execu- 
tion of his own decree, and that, unless he 
complied with this provision of the decree, 
he had no right to execute the decree 
against the surety. The analogy of 
O. XXXIV, r. 6, of the Code of Civil Pro- 
cedure has been relied on, and it has been 
argued that in various decided cases it has 
been held that a mortgagee is not entitled 
to get a personal decree under this rule 
unless he has first taken steps to sell the 
mortgaged property. We are of opinion 
that these cases can have no application 
here, because the present case is not one 
under O. XXXIV, 1.6, of the Code. We 
might also point out that in Mahadeo 
Prasad Pal Singh v. Jai Karan Singh (1), 
a Full Bench of this Court pointed out the 
hardship which on the wording of O. XXXIV, 
r. 6, Civil Procedure Code, arises in cases 
in which the whole or portion of the mort- 
gaged property has ceased to be available 
for sale through no fault of the mortgagee. 
In the present case the property having 
already been sold at the instance of the 
prior mortgagee there would be no point 
in insisting upon Lachhmi Narain selling 


(1) 141 Ind.’ Cas. 183; 8 Luck 217;9 O W N 1128; 
A I R 1933 Oudh J; Ind, Rul. (1983) Oudh 37, 
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the mortgaged property before executing 
the decree against the surety. We do not 
_ deny that Lacbhmi Narain, not being a 
party to Raghubar Dayal’s suit, had a 
right in law to sell the property in spite of 
the proceedings taken by Raghubar Dayal 
In execution of his decree, but no useful 
purpose could be served by Lachhmi 
Narain being compelled to sell the prop- 
erty in execution of his decree subject to 
the mortgage of Raghubar Dayal, when we 
know that as a result of the sale which took 
place on April 28, 1922, the property could 
not fetch a sufficient amount even to meet 
‘the entire claim of Raghubar Dayal. It is 
a matter of common knowledge that during 
the Jast few years the prices of zemindart 
properties have considerably gone down, 
and there can be no prospect of the property 
fetching a higher price than that fatched 
‘at the sale in execution of Raghnbar Dayal's 
‘decree, We must, therefore, disallow this 
contention. 

Next as regards the charge of gross 
negligence, it is obvious that the decree- 
holder Lachhini Narain could not take any 
proceedings for sale of the other immov:- 
able property of Maqbul Husain before the 
mortgaged property had been sold. The 
gift by Agha Hasan in favour cf his wife, 
which resulted in the release of certain 
properties in favour of Agha Hasan’s son 
and grandson was made on November 30, 
1927, before the sale of the mortgaged 
property took place. Therefore, no expedi- 
tion on the part of Lachhmi Narain could 
have prevented Agha Hasan from making 
the gift. 

Further we are of opinion that ss. 134 and 
139 of the Contract Act on which reliance 
has been placed on hehalf of the appellant 
have no application tothis case. It is not 
suggested that there was any contract 
between Lachhmi Narain and Agha Hasan, 
or that there was any omission on the 
part of the former which covld have the 
lega] consequence of discharging the prin- 
cipal debtor, nor have we been referred to 
any acts or omissions on the part of Lachhmi 
Narain whica could be inconsistent with the 
rights of the surety. The most that has 
been made out is that he did not take 
proceedings for enforcement of his decree 
earlier, We have already expressed the 
opinion that there was good reason for his 
not trying to sell the property in execution 
of his own decree because of the proceed- 
ings for sale which were being taken by 
Raghubar Dayal. In any case this delay 
on the part of Lachhmi Narain can amount 
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to no more than mere forbearance oD his 
part inthe sense of s. 137, of the Indian 
Contract Act. As provided in that section, 
euch forbearance cannot have the effect of 
discharging the surety. 

Lastly, as regards the decree-holder’s con- 
duct in not attaching the profits of the 
mortgaged property and other properties, 
no doubt in certain exceptional cases a 
mortgagee decree-holder may be allowed to 
execute the decree against rent and profits, 
but we can see nothing either in law or in 
the terms of the decree dated December 4, 
1924, which could make it obligatory for 
Lachhmi Narain to apply for such attach- 
ment. We are not prepared to say that his 
failure to take this step can in any way 
affect the liability of the surety. 

The result, therefore, is that in our opinion 
no case has been made out for interference 
with the decree of the lower Court. We 
accordingly dismiss the appeal with costs. 

Ne Appeal dismissed. 


ES 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 11 
of 1934 
December 18,1934 | 
THOM AND IQBAL AHMAD, JJ. 
Babu SURENDRA NARAIN SINGH AND 
oTHERS—APPLICANTS 
Versus 
Raja LAL BAHABUR SINGH— 
Opposite PARTY ~~ 

Civil Procedure Code (Act V of 1998), s,115—Judge 
of loxer Court not perusing security bond he is asked 
to assign— Whether amounts to material irregularity 
— Discretion exercised cupriciously—Order to be 
reversed — Discretion of lower Court—Interference 
with exercise of discretion—When proper, 

Where the Judge of the lower Court has judicially 
sonsidered the matter in controversy between the 
parties, the High Court will have no jurisdiction to 
interefere with the exercise of his discretion, 
how much so ever the High Court may disapprove 
of the manner in which such discretion was exer- 
cised, But where he bas not perused the, security 
bond which he was asked to assign and the recitale 
in which were of cardinal importance in the case, 
the omission to consider the terms of the bond is 
tantamount to a refusal by the Judge to consider 
the application before him judicially. It is 2 
material irregularity in the exercise of his juris- 
diction by the Judge to refuse to look into the bond 
he is asked to assign and this irregular exercise of 
jurisdiction vests the High Court with the discre- 
tion to revise his order and when the discretion 
has been exercised capriciously the High Court will 
reverse the order. 

C. R. App. against an order of the Ses- 
sions and Subordinate Judge, Jaunpur, 
dated February 17, 1933. 

Mr. B. Malik, for the Applicants, 


x 
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Mr. Haribans Sahai, for the Opposite 
Party. a ; 

dudgment.—This is an application in 
revision against an order ofthe Sub- 
ordinate Judge of Jaunpur rejecting an 
application filed by the applicants for the 
assignment of a security bond. The facts 
so faras they are material for the purposes 
of the present application in revision 
before us are as follows :-— 

One Sarup Kunwar held a decree for a 
sum of Rs. 5,435-3-9 she died leaving two 
sons Raja La] Bahadur Singh and Rajen- 
dra Narain Singh. Raja Lal Bahadur 
Singh applied for a succession certificate 
with a view to realize the decretal amount. 
Rajendra Narain Singh objected to the 
grant of the succession certificate to Raja 
Lal Bahadur Singh on the ground that he 

{Rajendra Narain) was also entitled toa 
shalf share in the decretal amount. The 
learned Judge called upon Raja Lal 
Bahadur Singh to file security of immov- 
rable property with respect to the half 
share of Rajendra Narain Singh in the 
decretal amount as a condition precedent 
0 a succession certificate being granted to 
bim (Raja Lal Bahadur). Raja Lal Baha- 
dur filed a security bond in terms of the 
order passed by the learned Judge anda 
succession certificate was granted to him. 
Kt was recited in the security bond that 
Raja Lal Bahadur’s application for succes- 
sion certificate was granted subject to the 
condition that he should furnish security 
Kor half of the decretal amount and that 
her realization of the amount he will pay 
jalf of the amount realized by him to 
Rajendra Narain Singh. The bond went 
m to provide that if Raja Lal Bahadur 
tailed to pay half of the amount to Rajendra 
Narain Singh, the amount may be realized 
oy enforcement of the security bond as 
igalnst the immovable property hypothe- 
rated by the bond. After the security 
oond was furnished, succession certificate 
vas granted to Raja Lal Bahadur and he 
‘ealized the entire decretal amount so far 
jack as in the year 1928, 

Rajendra Narain Singh died in the year 
929 leaving a widow and three sons. On 
fanuary 21, 1932, the widow applied to 
he Judge for assignment of the security 
ond in her favour with a view a realize 
aalf of the amount from Raja Lal Bahadur. 
the impleaded Raja Lal Bahadur and 
er three sons as opposité parties in the ap- 
lication. In her application she alleged 
1at Rajendra Narain Singh, had before 
ks death, orally gifted or devised. his 
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half share in the decretal amount to her. 
Raja Lal Bahadur objected to the assign- 
ment of the bond in favour of the widow 
mainly on the allegation that the oral 
gift or will put forward by the widow 
was never made by Rajendra Narain Singh. 
The sons of Rajendra Narain Singh did 
not appear and did not contest the appli- 
cation. The learned Judge after going 
through the evidence produced by the 
widow in support of her allegation as 
regards the oral gift or will by her hus- 
band came to the conclusion that the 
alleged gift or will was not proved. He 
also observed that the widow could not be 
the heir of Rajendra Narain Singh under 
the Hindu Law as Rajendra Narain Singh 
had left sons. In view of these findings 
the learned Judge rejected the application 
filed by the widow. He proceeded further 
to make the following observations in the 
course of his order :— 

“Let the sons take proper steps to get themselves 
declared heirs and then assignment can be made by 
an order of the Court”. 

The sons then filed an application for 
the assignment of the security bond in 
their favour and the learned Judge rejected 
the application on the ground that his 
order directing the sons to get themselves 
eo heirs had not been complied 
with. 


The present application in revision before 
us is against this order of the learned Judge. 
In our judgment the order cannot be 
sustained and ought to be reversed. It 
appears that during the pendency of the 
application for the grant of succession 
certificate the right of Rajendra Narain 
Singh to a half share in the decretal 
amount was not denied. by Raja Lal Baha- 
dur. Indeed the latter agreed to take the 
succession certificate subject to the liability 
to pay balf of the decretal amount realised 
by him to Rajendra Narain Singh. This 
fact is abundantly borne out by the 
security bond given by Raja Tal Bahadur. 
The learned Judge of the Court below does 
not appear to have perused the security 
bond before deciding the application for 
assignment of that bond filed by the present 
applicants. If he had read the bond it 
would have been clear to him that the right 
of Rajendra Narain toa half share in the 
decretal amount could not, in view of the 
recitals in the bond, be disputed by Raja 
Lal Bahadur. That being so, there could 
be no escape from the conclusion that 
Rajendra Narain was entitled to a half 
share in the amount realized by Raja Lal 
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Bahadur, and as such, either his: widow or 
his sons were entitled to that half share. 
The widow's application for assignment 
having already been rejected, the 
persons who could be entitled to the amount 
were the sons of Rajendra Narain. What 
the learned Judge was asked to assign 
“was the security bond and it cannot be 
denied that the recitals in that bond 
were of cardinal importance in the case. 
The learned Judge, however, as already 
observed, does not appear to have perused 
the bond. By omitting to do so he, in our 
judgment, exercised the jurisdiction rested 
in him with material irregularity. It was 
his duty to have looked into the bond that 
he was requested to assign to the appli- 
canis. He however failed to discharge that 
. duty and this was a material irregularity 
committed by him. 

“Mr. Haribans Sahai, the learned Counsel 
for the opposite party, has argued that as 
the learned Judge of the Court below had 
a discretion in the matter, and ashe has 
exercised the discretion, we ought not to 
interfere with the same in the exercise of 
our revisional jurisdiction, howsoever 
erroneously the discretion may have been 
exercised by the learned Judge. If the 
learned Judge had judicially considered 
the matter in controversy between the 
parties, we would have had no jurisdiction 
to interfere with the exercise of his dis- 
cretion how much so ever we may have 
disapproved of the manner in which he 
exercised his discretion, but the omission 
of the learned Judge to consider the terms 
of the security bond was tantamount to a 
refusal by the learned Judge to consider 
the application filed by the applicants 
judicially. . Indeed it was a material irre- 
gularity in the exercise of his jurisdiction 
by the learned Judge to refuse to look 
into the bond that he was asked to assign. 
The irregular exercise of jurisdiction by 
the learned Judge vests us with discretion 
to revise his order, and as the discretion 
vested in the learned Judge was exercised 
by him capriciously, we have no other 
alternative but to reverse the order of the 
learned Judge. 

Mr. Haribans Sahai further expressed 
the apprehension that if the bond is as- 
signed in favour of the sons and they 
realize the amount from Raja La] Bahadur 
Singh, the widow of Rajendra Narain 
Singh may thereafter file a claim against 
Raja Lal Bahadur Singh for the realization 
of the amount on the basis of an alleged 
oral gift or will by her husband. In order 
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. to set at rest this apprehension, we have 


decided to direct -that the bond be 
assigned not “only in favour of the sons 
of Rajendra Narain Singh but also in 
favour of his widow and. Mr. Malik, the 
learned Counsel for the applicants, has 
agreed to this decision. 

For the reasons given above, we allow 
this application, set aside the order of 
the learned Judge of the Court below and 
direct thatthe security bond furnished by 
Raja Lal Bahadur Singh be assigned 
in favour of the applicants and their mother, 
the widow of Rajendra Narain Singh, 
provided she isalive. The applicants are 
entitled to their costs both here and 
below. Let the record be sent to the 
Court below at an early date with the 
direction that the bond should be assigned 


immediately in favour of the persons 
mentioned above. ; 
N. Application allowed. 


OUDH CHIEF COURT 
First Civil Appeal No. 43 of 1985 
January 17, 1935 
SRIVASTAVA AND NANaVUTTY, Jd. 
NARAIN DAS AND aNoTHER— 
PLAINTIFFS—A PPELLANTS 
versus 
THAKUR PRASAD AND ANOTHER 
— DEFEN DANTS—RESPONDENTS 

Jurisdiction—Determination of question rests on 
nature of suit and character of relief clatmed— 
Suit for declaration that property 1s not liable 
to attachment and sale in execution of: decree—Civil 
Procedure Code (Act V of 1908), O. XXI, r. 63— Sutt 
for declaration, if like suit under r. 63—Value of 
suit for purposes of jurisdiction—Amount of dec- 
ree, if determines jurisdiction. 

The determination of the question whether a 
suit is within the pecuniary limits of the 
jurisdiction of a certain Court rests upon the 
construction to be placed on the nature of the suit 
and the character of the relief claimed. 

The plaint ina suit began that the house in 
suit was purchased with the plaintiffs’ money, but 
the sale-deed was obtained benami in the name of 
the mother. It then referred to the property 
having been attached by defendant No. 1 in execu- 
tion of his decree against defendant No. 2, and 
alleged that the attachment and the sale proceed- 
ings taken onthe basis of it were legally null 
and void. The cause of action was alleged to have 
accrued on the date of the making of the 
attachment. It ended with a prayer for relief 
“that it be declared that the property specified 
below, being owned by the plaintiffs “is not liable 
to attachment and sale in the case noted on the 
margin”: 

Held, that the sole object of the suit was to 
get a declaration that the property was not 
liable to attachment and sale in execution of de- 
fendant’s decree and that the case was in sub- 
stance inno way different froma suit brought under 
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O. XXI,r. 63 of the Oode of 


Oonsequenly, the value of thé suit for purposes 


of jurisdiction was the amount of fhe decree and not. 


the value of the property. Chandrapal Dube v. 
Muhammad Salamatullah (1) and Mool Chand-Motilal 
v. Ram Kishen (2) and Radha Kunwar v. Reoti Singh 
(31, applied. 


F. ©. A. against the order of the Sub- 
Judge, Malihabad, at Lucknow, dated 
April 12, 1933. 

Mr. D. P. Khare, for the Appellants. 

Messrs. R. B. Lal, Suraj Sahai and K.N. 
Tandon, for the Respondents. 


Judgment.—This is a plaintiffs’ appeal 
against the decree, dated April 12, 1933, of 
the learned Subordinate Judge of Malih- 
abad at Lucknow. It arises out of a suit 
for a declaration that the property in suit 
was not liable to be attached and sald 
in execution of a simple money decree 
obtained by defendant No.1 against the 
plaintifs’ mother who was impleaded as 
defendant No. 2 in the suit. Defendant 
No. 2 did not appear to contest the suit 
and the proceedings against her were 
ex parte. 

One of the pleas raised by defendant 
No. 1 in his written statement was thatthe 
Subordinate Judge had no jurisdiction to 
try the suit. Atthetrial the plaintiffs pro- 
duced no evidence in support of their claim, 
but an application was made on their 
behalf that the amount of the decree of de- 
fendant No. 1, in lien of which the prop- 
«erty had been sold, being only Rs. 140-13-0 
the suit could lie only in the Court of the 
#Munsif, and that in the circumstances the 
plaint may be returned to the plaintiffs 
or presentation to proper Court, Simulta- 
eneously with this the defendant No. 1 


wade an application withdrawing their 
wlea about the Subordinate Judge not 
laaving jurisdiction to try the suit. The 


«earned Subordinate Judge thereupon 
proceeded to decide the question as regards 
yurisdiction. He pointed out that the 
Olaintiffs had given Rs. 8,000 as the valua- 
ion of the property in suit for pur- 
ooses of jurisdiction and that no objection 
inder O. XXI, r.58 of the Code of Civil 
Procedure had been filed by the plaintiffs 
xefore they instituted the present suit. 
je accordingly was of opinion that the 
suit could not be treated as one under 
), XXI, r.63 of the Code of Oivil Proced- 
are, but was one falling in the category 
f declaratory suits under s. 42 ofthe 
Specific Relief Act. in this view of the 
aatter he held that the case could not ‘be 
‘overned by the decision in Chandrapal 
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Dube v. Muhammad Salamatullah (1) and 
Mool Chand Motilal v. Ram Kishen (2) 
which lay down that in suits for a decla- 
ration that property is not liable to at- 
tachment andsale in execution of a dec- 
ree, where the valueof the property is in 
excess of the amount claimed in exesution 
of the decree, the value of the suit for 
purposes of jurisdiction is not the value of 
the property, but the decretal amount. 
He accordingly found that the value of 
the subject-matter of the suit for purposes 
of jurisdiction must be deemed to be 
Rs. 8,000 as given in the plaint, and that 
the suit was properly instituted in his 
Court. For want vf evidence, he decided 
the other issues relating to ihe mertits of 
the claim against the plaintiffs. In result 
he dismissed the suit with costs. 

The only contention urged on behalf of 
the appellants isthat on a proper const- 
ruction of the plaint the Subordinate 
Jiidge ought to have held thatthe decre- 
tal amount being only Rs. 140-13-0 the suit 
was within the pecuniary limits of the 
jurisdiction of a Munsif. We are of opinion 
that the determination of the question must 
rest upon the construction to be placed on 
the nature ofthe suit and the character 
of the relief claimed. The plaint in this 
case begins by statingthat the house in 
suit was purchased with the plaintiffs’ 
money, but the sale-deed was obtained 
benamiin thename ofthe mother. It then 
makes reference to the property having 
been attached by defendant No.1 in exe- 
cution of his decree against de- 
fendant No. 2, and alleges that the attach- 
ment and the sale proceedings taken on the 
basis of it were legally null and void. 
The cause of action 3s alleged tu have 
accrued on the date of the making of the 
attachment. lt ends witha prayer for 
relief l 

“that it be declared that the property speci- 
fied below, being owned by the plaintiffs, is not 
liable to attachment and sale inthe case noted on 


the margin." | 
Having given our careful consideration 


to the allegations made in the plaint and 
the relief sought therein, we have no doubt 
that the sole object of the sult was to get a 
declaration that the property was not 
liable to attachment and sale in execution 
of defendant's decree. Though defendant 
No. 2 was madea party, but there is nothing 


(1) 120 Ind. Cas. tera a A I R 1929 
Oudh 413; Iad, Rul, 1 u l 

RS 143 Tad. Cas. 275; 55 A 315; (1933) A L J 222; 
ALR 1933 All. 219; Ind. Rul (1933) All. 215 
(F B} 
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to show that she had ever disputed the 
title of the plaintiffs. It is perfectly clear 


that no relief had been claimed against . 


her, and that she was made-only a pro 
forma defendant. Thus we are of opinion 
that the case is in substance in no way 
different from a suit brought under O. X XT, 
1.63 of the Code of Civil Procedure. The 
principle laid down in Mool Chand Motilal 
v. Ram Kishen (2) and Chandrapal Dube v, 
Muhammad Salamatullah (1) is, therefore, 
fully applicable tothe present case. It 
may be pointed out that the reliance was 
placed in these caseson the decision of 
their Lordships of the Judicial Committee 
in Radha Kunwar v Reoti Singh (3) which 
was-not a case under O. XXI, r. 63. 
In that case the question was asregards 
the value of the subject-matter in dispute 
within the meaning of s. 110 of the Code 
of Civil Procedure, and their Lordships 
laid down that the subject-matter of the 
dispute was simply the value of the prop- 
erty which the appellant claimed. The 
principle of that case applies with full force 
to the case before us. Weare, therefore, 
of opinion that the value of the subject- 
matter of the suit in the present case was 
within the jurisdiction of the Munsif, and 
the learned Subordinate Judge ought to 
have returned the plaint for presentation 
to the Munsif, 

We accordingly allow the appeal, set 
aside the decree of the lower Court and 
direct that the plaint be returned to the 
plaintifis-appellants for presentation to the 
Munsif. The appellants will get their 
costs of this Court from the respondents. 
As, however, they were responsible for 
filing the suit in the Court of the Subordi- 
. nate Judge, the defendants-respondents 
will get their costs of that Court from the 
plaintiffs. 

N. Appeal allowed. 

(3) 35 Ind. Cas. 939;43 I A187; 14 A L J 3002; 20 
OG W N 1279; 20 M LT 211; (1916)2 M W N 200; 
31ML J571; 18 Bom. L R850; 240 L.J 303; 38 
A 488; 5 L W 456. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1272 of 1933 
| May 14, 1934 
JACK AND KHUNDKAR, JJ. 
Srimati ANNAPURNA DASSI AND 
OTHERS—PLAINTIFFS—PETETIONERS 


VETSUS 
SARAT CHANDRA BHATTACHARJEE 
AND OTHERS— OPPOSITE PARTIES. 
Civil Procedure Code (Act V of 1908), s.115,0. 
VII, r. 11 (b) (c)—Dismissal of suit for failure to 
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pay proper court-fees within time allowed—Appeal 
and second appeal, competency of—Revision from 
appellate order, if lies. 

Dismissal of a suif on the ground that proper 
court-fee is not paid within time allowed, amounts to 
rejection of the plaint under O. VII, r. 11, cls. (b) and 
(c), Civil Procedure Code. An appeal and a second 
appeal lie from that order but no revision lies from 
the order of the Appellate Court dismissing the 
appeal. Jnanada Sundari Sahav, Madhab Chandra 
Mala (1), distinguished. 

: from an order of the District 
Judge, Hooghly, dated July 11, 1933. 
Harendra Chandra Ghose, for the 
Petitioners. 

Messrs. Bejan Kumar Mukherjee and 
Jatin Mohan Bose, for the Opposite Parties, 

Order.—This Rule was issued calling 
upon the opposite parties to show cause 
why two orders of the District Judge of 
Hooghly dated June 7, 1933, and July 11, 
1933, should not be set aside. The order of 
June 7, was that the suit must be valued 
at the valuation of the decree itself and 
in that view the learned District Judge 
allowed the petitioners time for six weeks 
in which to pay the deficit court-fee on the 
valuation of Rs, 13,000 and he further 
directed that if the petitioners complied 
with this order they would be permitted to 
proceed with the suit, otherwise the appeal 
would stand dismissed with costs. The 
petitieners failed to comply with this order 
and then the learned District-Judge on 
July 11, 1933, dismissed the petitioners’ ap- 
peal with costs and he added that the peti- 
tioners were liable to pay Rs. 242-8-0 ag 
additional court-fees for the appeal to the 
Government. 

A preliminary point has been taken in 
opposing this Rule, namely, that a second 
appeal lies against the order of the learned 
District Judge and that therefore this 
application in revision is not maintain- 
able. This appears to be correct. A 
contrary ruling has been referred to by 


the petitioners, namely, the case of Jnanada 


Sundaisaha v. Madhab Chandra Mala(l). 
That case is distinguishable inasmuch as 
that was not a case of dismissal because the 
balance of court-fee which was due on 
the plaint was not deposited within the 
time allowed by the Court. In the present 
case the original suit was dismissed be- 
cause proper court-fee had not been paid 
within the time allowed. This amounts to 
rejection of the plaint under O. VII, r. 11, 
cls. (6) and (e). From that order there is 
an appeal and a second appeal. In this 
case therefore an appeal lies against the 

(1) 188 Ind, Oas. 643; AIR1932 Oal. 482; 59 O 
388; Ind. Rul, (1932) Oal. 483. 
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order of dismissal of the first appeal. We 
understand that the petitioners have pre- 
sented an appeal. The Rule is accordingly 
discharged. ; 

D. Rule discharged. 


_____ MADRAS HIGH COURT 

Civil Revision Petition No. 1176 of 1933 

October 5, 1934 
PAKENHAM WALSH, J. 
GADULA RAMI NAIDU 
—~PETITIONER 
VETSUS 
MEESALA SHETHAN NAIDU 
— RESPONDENT 

Arbitration—Submission without reference to Court 
—Submission of ‘other disputes between us’, whether 
vague—Validity of award. 

During the pendency of a suit the parties 
entered intoan agreement without reference to 
the Oourt to submit the matter ‘and other dis- 
putes between them’ to arbitration. They subse- 
quently filed before the arbitrators a list of their 
claims against each other and the arbitrators 
made an award. It was contended that the 
award was invalid as the reference was vague: 

Held, that where a submission to a arbitration 
is without reference to the Court it need not be 
in writing but can be oral, that there was no 
such ambiguity in the reference as would pre- 
vent evidence being called with regard to the 
points which were actually submitted to the 
arbitrators and the award was not invalid on this 
ground, Krottapalli Gopalam v. Mynein Suryana- 
rayana (1), distinguished Umed Singh v. Seth 
Sobhag Mal Dhadha (2), Shadi Lai v. Thakar Das 
Se Kunhia Lal v, Muhammad Hussain (4), refer- 
red to. 

C. R. P. under s. 115 0f Act V of 1908, 
praying the High Court to revise the 
decree of the District Court of Vizaga- 
patam, dated March 31, 1932, and passed in 
O. M. A. No. 3 of 1932, preferred against 
the decree of the Oourt of the District 
Munsif, Rajam, dated September 28, 193], 
and made in O. S. No. 650 of 1930. 

Messrs. V. Govindarajachari and B. V. 
Ramanarsu, for the Petitioner, 

Mr, Y. Suryanarayana, for the Respond- 
ent. 

Judgment.—The respondent in this 
petition filed a suit (O. S. No. 30l of 
1929) to recover Rs. 900 from the defendant. 
While the suit was being tried, the parties 
entered into an agreement Ex. A without 
reference tothe Courtto submit the matter 
to arbitration and “the other disputes 
between us”. Exhibit A ends as follows. 
“We having agreed to this willingly, the 
first executant has withdrawn the suit O. S. 
No. 301 of 1929 on tho” file of the 
District Munsif'’s Oourt, Rajam.” One 
of the five arbitrators appointed could not 
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act and, therefore, it was necessary to 
make a second reference, Ex. B. This 
begins 

“We were having disputes and fighting with 
each other in Courts and fo settle all disputes 
between us we executed in favour of you four 
persons and another Rowthu Swami Naidu a refer- 
ence to arbitration on April 21,1930," 

It ends 

“It is agreed that the award passed by you 
shall be binding on us as per terms of the pre- 
vious agreement dated April 21, 1930," 

This is dated May 16, 1930. Thereupon 
the arbitrators metand each party put 
in a list of debts which he claimed from 
the other. It may be stated that each of 
them claimed to have paid debts to which 
the other had to contribute and the suit 
No. 301 of 1929 was laid for contribution. 
The arbitrators madean award and the 
respondent to this petition filed O. S. No. 
650 of 1930 to file the award under para. 20 
of Sch. If of the Civil Procedure Code as 
the defendant had refused to abide by the 
award. The defence was that the words 
‘the other disputes’ in Ex. A were unautho- 
rised and that the only matter referred to 
arbitration was O. S. No, 801. 

As regards Ex, B the defendant pleaded 
that it was nota genuine document at all 
nor was Ex.C(1) the list of claims 
put in by him as against the plaintiff, 
The trial Court found that both Exs. A and 
B were genuine throughout as also Ex. C-1. 
The District Munsif says: 

“I have, therefore, no hesitation in holding that 
the defendant submitted to the arbitration of the 
five arbitrators. But the defendant deposes as D. W. 
No. 1 that he toldthem to stop all further pro- 
ceedings since he was not willing to abide by 
their award,” 

The trial Court also apparently found 
that this latter plea was also false, 
But the learned District Munsif observ- 


ed 


“If anything emerges from the evidence which 


goes to vitiate the award it should be given 

effect to” 

and came to the conclusion that the 
but not 


award Ex.D wastrue in fact i 
valid in law. He says I am of opinion 
that the language employed in Ex. A ison 
its face ambiguous or defective and under 
s. 93 of the Evidence Act no extrinsic 
evidence is admissible to show what these 
“other disputes” are. Even assuming that 
extrinsic evidence is admissible there is 
absolutely no evidencein the present case 
as to what were the “other disputes”. It 
cannot be argued that because the parties 
filed their statements of claim before the 
arbitrators Eixs.C and O-1 they must have 
known all along what the “other disputes” 
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between them were. The parties might 
have knownthem but the question is, did 
the arbitrators -know them and did they 
get jurisdiction to enquire into the 
“other disputes mentioned in Ex. A”? He 
found this point in the negative relying 
on Krottapalli Gopalam v. Mynein Surya- 
narayana (1). He further held that it was 
not open to the Court to file only that 
part of the award which determined mat- 
ters referred to the arbitrators, and that 
the award could not be filed at all. In 
appeal the learned District Judge held 
that Krottapalli Gopalam v. Mynein 
Suryanarayana (1) did not apply to the 
facts of the present case, that it was not 
necessary forthe arbitrators to know at the 
time thereference was drawn up whatthe 
disputes referred to them were andthat it 
was sufficient that they should know before 
they passed the award that the award 
should cover only the disputes referred to 
them. As regards the second question 
he admitted that there wasample authority 
in Madrasto support the view taken by 
the District Munsif but said that there was a 
decision of the Privy Council to the con- 
trary effect. Against this appellate judg- 
ee this Civil Revision Petition has been 

ed, l 

The finding of fact by both the lower 
Courts that Exs. A, B, C and C-1 are genuine 
documents cannot be and is not objected to. 
The main argument is that because Exs, O 
and C-1 are not identical and each party 
has not signed the other party's list of 
claims, there was no agreement between 
the parties as to what should be sub- 
mitted to arbitration. A number of Eng- 
- lish cases were quoted to show that a 
reference to arbitration must be in writ- 
ing signed by the parties but all those 
rulings areinapplicable in dealing with 
Sch. IT of the Civil Procedure Code. It was 
in fact admitted by the learned Advo- 
cate for the petitioner that wherea sub- 
mission to arbitration is without reference 
to the Court it need not be in writing but 
can be oral. It weuld appear that even 
tke application to the Court under para. 1 
of the Second Schedule need not be signed 
Ly the parties: Umed Singh v. Seth Sobhag 
Mat Dhadha (2). I also agree with the 
learned District Judge that there is no such 
ambiguity in the submission Ex. B as 

(1) 95 Ind. Cas, 740; 50M L J 514; 23L W 681: 
(1926) M W N 445; AIR 1926 Mad. 752. 

(2) 32 Ind Cas, 161; 43 O 290; 200 W N 137; 30 
MLJ 67;144A UL J97; 3L W 146;19 ML T108; 


230 LJ 130, (1916) 1 M W N 67; 18 Bom. L R 308: 
43 Ai(PO,) 
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would prevent evidence being called with 
regard tothe points which were actually 
submitted to the arbitrators. Section 29 
of the Contract Act says “agreements, the 
meaning of which is not certain or cap- 
able of being made certain, are void.” 

There is no difficulty in this . case as to 
what were the disputes to be referred to 
the arbitrators being made certain sub- 
sequent to the agreement. In this con- 
nection see Shadi Lal v. Thakar Das (3) 
and Kunhia Lal v. Muhammad Hussain 
Khan (4). The maxim “certum est quod 
certum reddi potest’ is one which clearly 
applies to a case like the present. This 
is borne oui by the illustrations under 
s. 29o0f the Contract Act. Tlustration (e) 
Says: 

F agrees to sell to B one thousand maunds of 
rico at a price tobe fixed by C' As the price 
is capable of being made certain, there is no 
uncertainty here to make the agreement void.” 

This is followed by illustration (f): 

“A agrees to sell to B ‘my white horse 
rupees five hundred or rupees one thousand’, 


There is nothing to show which of the two prices 
was to be given. The agreement is void." 


The conduct of the parties both before 
and after the award shows beyond doubt 
that the respective claims mentioned in 
Exs. C and C-1 were the disputes sub- 
mitted to the arbitrators. The parties 
called evidence, and the arbitrators gave 
findings in favour of some of the claim». 
The arbitrators distinctly say: 

“The other matters mentioned in the statements 
appear to us from the oral evidence to be 

8. 

And it is very noticeable that when this 
suit was filed, the defence set up by the 
defendant was not that he did not agree to 
any of the matters mentioned in Exs. C and 
O-l1 being submitted to the arbitrators 
because each party had not signed the 
other list. On the other hand, his defence 
was that Ex, A wasa forgery, Ex.B was 
also a forgery as well as even the list 
Ex. C-l} which he himself was said to 
have submitted and the trial Court ex- 
pressly states in its judgment that it is 
not dismissing the suit on the defence 
setup but because it finds something in 
the evidence which goes to vitiate the 
award. Since it is admitted that the sub- 
mission to the arbitrators as to the 
matters to be arbitrated upon may be 
oral, it isa pure question of fact ag 
to whether the particular matters in Exs. O 
and C-i were those that were submitted 
for arbitration and even if I differed from 


(3)12 A 175; A W N 1890, 60, 
(4)5Ai1; A WN 1882, 159. 
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its viewI would have no power to in- 
terfere with a finding of fact by the lower 
Appellate Court. But as stated above, 
to my mind the conduct of the parties 
leaves no room for doubt on the point. 
This being 80, it is unnecessary to deter- 
mine the second question as to whether, 
if the arbitrator's award was invalid in 
part, that part which was valid could be 
filed. But Imay observe that the decision 
of the Privy Council in Amir Begam v. 
Badar-ud-din Hussain (5) was not alluded to 
in Krottapallt Gopalam v. Mynein Surya- 
narayana (1) though that decision has been 
followed ina number of cases by other 
High Courts, 

In the result this revision petition fails 
and is dismissed with costs. 

A. Petition dismissed. 


(5) 23 Ind. Cas, 625; 36 A336; 18 O WN 755; 1 O 
LJ 249; 12 AL J 537; 1700120; 16 Bom. LR 
413; (1914)M W N472;16ML T 35; 27 MLJ 181; 
19 O LJ 454 (PO) 
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CALCUTTA HIGH COURT 
Civil Rule No. 185 of 1934 
June 12, 1934 
S. K. Guosz, J. 
ADHAR CHANDRA SAHA— 
PETITIONER 
VETSUS 
GOUR CHANDRA SAHA AND ANOTHER— 
OPPOSITE PARTIES 

Bengal Tenancy Act (VIII of 1885), ss. 26-F', 188— 
Application under 3, 26-F —All co-sharers not mention- 
ed in deed of transfer—Whether parties to the ap- 
plication. 

Under s. 188 read with s, 26-F, Bengal Tenancy 
Act, all persons who are in fact co-sharer landlords 
must be made parties to an application under s. 26-F, 
-Bengal Tenancy Act, whether all such persons are 
namedin the notice of the transfer or not. Con- 
sequently where a person is described as the sole 
landlord under the deed of transfer and notice of 
transfer is issued only to him, and there are other 
co-sharers aswell, which fact such person knows, 
he must implead these other co-sharers also within 
time in the application under s. 26-F, Bengal Tenancy 
Act. Otherwise his application will be rejected. 
Barkatulla Pramanik v. Ashutosh Ghose (1), relied 


on. - 

C. R. from the decision ofthe Munsif, 
cry Court, Pabna, in Suit No. 111 of 
1933. 

Mr. Surajit Chandra Lahiri, for the Peti- 
tioner. i 

Mr. Surendra Nath Bose (Sr.), for the 
Opposite Parties. 

Order.—The Rule arises out of an appli- 
cation under s. 26-F, Bengal Tenancy Act. 
It appears that in the deed of transfer 
with regard to an occupancy holding the 
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petitioner was described as the sole land- 
lord and accordingly notice of the transfer 
was given to him. Oa April 10, 1933, he 
filed the application for re-purchasing the 
holding under s. 26-F impleading the 
purchaser, the opposite party No.1. On 
June 10 following, the opposite party No. 1 
intimated to the Oourt that there was 
another co-sharer landlord, namely, Reaj- 
ud-din Khondkar who had not been made a 
party. OnJuly8, the petitioner stated to 
the Court that he did not admit Reaj-ud- 
din Khondkar to be a co-sharer, but that 
still to get over the objection, he would 
pray that Reaj-ud-din be added as a party. 
On August 5, Reaj-ud-din was added asa 
party. The learned Munsif held that this 
addition was not made within time and 
accordingly he rejected the application. 
Against that order the present Rule has 
been obtained. 

It is contended that as the petitioner was 
described asthe sole landlord under the 
deed of transfer, it is not for him to make 
any other person a party to the application 
under s. 26-F stating such other person to 
be aco-sharer. Itis contended that it was 
for the opposite party to repudiate the 
statement in the deed of transfer. But 
under s. 188 read with s. 26-F and accord- 
ing to the trend of decisions particularly 
in Barkatulla Pramanik v. Ashutosh Ghose 
(1), the position is that all persons who 
are in fact co-sharer landlords must be 
made parties to an application under 
g. 26-F whether all such persons ‘are 
named in the notice of the transfer or not. 
In the present case the petitioner does not 
admit Reaj-ud-din to be a co-sharer land- 
lord. The learned Munsif has enquired 
into this point and has found that as a 
matter of fact Reaj-ud-din is aco-sharer. 
There is the Record of Rights with regard 
to plot No. 486 whichis the subject-matter 
of transfer and the petitioner himself 
brought partition suit No. 80 of 1933, in 
which he treated this very plot No. 436 
as joint. That being so, it was for the 
petitioner to make Reaj-ud-din a party to 
this application within the time allowed 
by law. Oonsequently the decision of the 
lower Court cannot be interfered with. 
The Rule is discharged with costs hearing 
fee one gold mohur. 

D, Rule discharged. 

(1) 145 Ind. Cas 121; AI R 1933 Oal, 460,370 W 
N89; 6 R O 73. 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 642 of 1930 
August 30, 1933 
SHINGNE, J. 

ANANT GANPATI MITHARE AND 
OTHERS—DEFENDANTS— APPELLANTS 


VETSUS 
VISHNU RAMBHAU DHAVLE AND 


OTHERS — PLAINTIFFS — RESPONDENTS 

Adverse possession— Tenant-in-eammon—-Presump- 
tion asto nature of possession —Adverse possession as 
between tenanis-imn-common — Exelusion or ouster, 
necessity of — Possession before and after decree— 
Tacking of two periods—Legality of—Adverse posses- 
sion of previous trespasser—Whether can be added to 
one’s own adverse possession—Limitation Act (IX of 
1908), Sch. JI, Arts. 136, 144—'Out of possession’— 
‘When the vendor is first entitled to possession'—In- 
terpretation. 

Where a special relationship exists between persons 
such as tenants-in-common or members of an un- 
divided family, the Court will presume thet posses- 
sion held by one is possession held on behalf of all 
the co-owners or members of the family. It does not 
follow that because a tenant-in-common is out of 
| rangga e timeimmediately begins to run against 

im. The possession of one co-owner is, in itself, 
rightful and doesnot imply hostility as would the 
possession of a stranger. To constitute adverse 
possession as between tenants-in-common, there must 
be an exclusion or an ouster. Exclusive receipt of 
profits continuously for a long period may point to 
an ouster, if the VUourt is satisfied that such taking 
of profits is an indication of a denial of right in the 
other co-tenant to receive them. Jogendra Nath Roy 
v, Baladeo Das (3) and Gangadhar v. Parashram (4), 
referred to. [p. 825,{cole, 1 & 2.] 


If a co-tenant sells his share ina joint property to 
astranger sometime after twelve years from the 
datewhen he and the other co-sharers became 

. entitled to the property, it would not be proper to 
defeat the right of-the purchaser by saying thatthe 
“suit was barred because his vendor became first 
entitled to possession on the date on which the co- 
sharers became entitled to the property. Shinlin- 
gappa v. Satyana (5), relied on. Ram Lakhiv. Durga 
Charan Sen (6) and Bhaurao v., Rakhmin (7), dis- 
. tinguished, [p. 825, col. 2.) 

A person cannot add to his own’ adverse posses- 
sion the adverse possession of another independent 
„previous trespasser from whom he does not derive his 
liability to be sued and whom he does not represent 
by birth, transfer or devise. Ram Lakhan Rai v. 
Gajadhar Rai (11), Ramachandra Balwant v, Balaji 
Ganesh (12) and Charu Chandra Pramanik v. 
aie Chandra Kundu (13), referred to. [p. 826, 
co a b = 

Where a person in adveree possession of property 
continues in that possession even after a decree in 
respect of the property, he cannot tack on the two 
periods of possession in order to resist the decres- 
holder’s claim to possession of the property. 
Mir Akharali v, Abdul Ajij (8), relied on. Singa- 
ravelu Mudaliar v. Chokkalinga Mudaliar (9), dissent- 
ed from. [ibid.] 

The expression ‘out of possession’ in the first 
columnof Art. 136, Limitation Act, implies that 
some person is in possession adversely to the vendor. 
cael v. Hirday (1), referred to, [p. 825, col. 


‘The words “when the vendor is first entitled to 
ossession” in the third column of Art. 136 relate 
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inni f dispossession referred to in tb 
aa oa ot Ae tae Partap Chand v. Saiyid 
Bibi (2), referred to. [p. 825, col, 2. , 

Ss. A. from the decision of .th 
Assistant Judge, Poona, in Appeal No. 9 
of 1929. 

Messrs. H. C. Coyajee and V. L 
Limaye, for the Appellants. 

Messrs. G. N. Thakor, S. G. Patwardha: 
and G. B. Chitale, for the Respond 
ents, 

Judgment.—The facts are these: Th 
original owner of the suit lands was one 
Amin Kasam, who died in May 1910. O» 
the finding of fact in this case he die 
leaving behind him a widow by name 
Amirbi, a sister by name Shahbibi, anc 
a distant kindred by name Hasan undex 
whom Karimbi, defendant No. 1, claims 
The deceased had another sister by name 
Alubi, but it is found that she had died 
some time before. 

In February 1911, Amirbi executed a 
gift-deed of the suit lands in favour oñ 
one Sultan, brother of defendant No. & 
in this suit. Sultan the donee, went into 
possession of the property soon after 
the date of the gift. On Sultan's 
death, Karimbi (defendant No. 1) 
brought a suit in October 1921, against 
Sultan’s widow and brother (defendant 
No. 5) and against the tenant of the 
suit lands. The tenant is defendant No. 4 
in this suit. It was Suit No. 996 of 1921, 
and Karimbi got a decree in her favour 
on October 29, 1923, and went into pos- 
session of the suit lands in February 1924. 
She sold them to the present defendants 
Nos. 2 and 3 on September 2, 1925. 
Plaintiff is a purchaser from some of the 
heirs of the two sisters of the original 
owner. l 

Plaintiff brought this Suit on October 26, 
1926, to recover possession after partition, 
alleging that he was entitled to two-thirds 
share in the suit lands. Defendants Nos. 1 to 
3 and defendant No. 5 contested the claim on 
merits. It was also contended that neither 
the plaintiff's vendors nor their predecess- 
or, Shahbibi, the sister of the deceased 
Sheikh Amin, had ever been in possession 
and that, as a consequence, the claim was 
barred by time. 


The trial Court held that plaintiff's 
vendors had a half share in the suit lands 
and that the claim was in time and 
passed a decree in favour of the plaintiff, 
The decree was confirmed on appeal to 
the District Court. It may be noted that 
as to the state of possession of the suit 
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lands, the findings are that Sultan, the 
donee from Amirbi, and his heirs were in 
possession from February 1911, to Febru- 
ary 1924, that Karimbi (defendant No. 1) 
was In possession from February 1924, and 
_ that defendants Nos. 2 and 3 went ‘into 
‘possession from the date they purchased 
the lands. This second appeal has been 
filed by defendants Nos. 2 and 3. 

The first point argued is that the suit 
is time-barred, having regard to Art. 136, 
Sch. I, Limitation Act. Jt was contended 
‘that the suit was not governed by Art. 
144 but was governed by Art. 136. The 
latter article enacts that a suit by a pur- 
chaser at a private sale for possession of 
immovable property sold when the vendor 
was out of possession at the date of the 
sale must be brought within 12 years from 
the time when the vendor is first entitled 
to possession. It -was contended that the 
vendor of the plaintiff was first entitled 
to possession in May 1910, when the 
original owner died, and so plaintiff's 
claim is out of time. It has been held 
that the expression “out of possession” in 
col. 1, Art. 136, implies that some person 
is in possession adversely to the vendor: 
vide Chintamani v. Hriday (1). It has 
also been held that the words “when the 
vendor is first entitled to possession’? in 
col], 3, Art. 136, relate to the beginning 
of dispossession referred to in Col. 1, 
Art. 1386: vide Partap Chand v. Saiyida 
Bibi (2). In the course of the judgment 
in that case, it was observed as follows: 
(p. 445%): 

“Suppose that a vendor succeeds to property on 
his father's death, remains in possession thereof 
for 20 years, is then ousted by a trespasser, and 
two years after this sells his rights; we think that 
it could not be contended ina suit brought by 
the vendee against the trespasser that, inasmuch as 
the plaintiff's vendor was first entitled to posses- 


sion on his father’s death, 22 years before the suit 
was out of time.” 


This, in my judgment, is a correct 
interpretation of Art. 136. If the inter- 
pretation put forth on behalf of the appel- 
lants is accepted, it will conflict with the 
view taken as regards the law relating 
to possession by tenants-in-common. The 
law is that where a special relationship 
exists between persons, such as tenants-in- 
common or members of an undivided 
family, the Qourt will presume that 
possession held by one is possession ‘held 
on behalf of all the co-owners or members 
of the family. It does not follow. that 


(1) 5l Ind Cas, 123; 290 L J 241, 


(2)23 A 442; A W M 1901, 137. 
*Page of 23 A.—[Hd. 7 oe eee 
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because a tenant-in-common is out of 
possession, time immediately begins to run 
against him. The possession of one co- 
owner is, in itself, rightful and does not 
imply hositility as would the possession of 
a stranger. Toconstitute adverse possession 
as between tenants-in-common, there must 
be an exclusion or an ouster. Exclusive 
receipt of profits continuously for a long 
period may point to an ouster, if the 
Court is satisfied that such taking of 
profits is an indication of a denial 
of right in the other co-tenant to 
receive them: Jagendra Nath Rai vV, 
Baladeo Das (3), and Gangadhar v. 
Parashram (4). It will follow that if a 
co-tenant were to sell his share in a joint 
property to a stranger some time after 
12 years from the date when he and the 
other co-sharers became entitled to the 
property, it would not be proper to 
defeat the right of the purchaser by saying 
that the suit was barred because his 
vendor became first entitled to possession 
on the date on which the co-sharers became 
entitled to the property. 

In Shivlingappa v. Satyava (5), property 
belonging to two tenants-in-common was 
in possession of one of them. On the 
death of the other in 1898, his daughter 
obtained a decree in 1906 for her-share in 
mesne profits of the property. The 
daughter attained majority in 1909 and 
sold her share to the plaintiff in. 1913. 
The plaintiff sued in 1913 to recover 
possession of the share in the property 
sold to him. The trial Court held that 
the suit was barred by Art. 136. The 
High Court reversed the decree, holding 
that Art. 136 did not apply. On behalf 
of the appellants, reference was made to 
Ram Lakhi v. Durga Charan Sen (6), and 
to Bhavrao v, Rakhmin (7). In the 
former case, the plaintiff (who was a stran- 
ger) was a purchaser from a co-sharer in 
a Hindu family apparently governed by 
the Dayabhaga school of law. It was 
held by one of the members of the 
Division Bench who decided the appeal 
that Art. 136 applied to the case, but as 
regards the point of time when the limi- 
tation would begin to run, it was observed 
as follows: (p. 683*); 


“The plaintiff in my opinion is bound to show, 
that he brought his suit within 12 years from the 
time when Shiba Durga was excluded from poses- 


(3) 35 0 961. 

(4) 29 B 300; 7 Bom. LR 252. 

(5) 64 Ind. Cas. 552; 23 Bom. L R 867. 
(6) 11 O 680. | 
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sion; and consequently from the time when she 
was first entitled to bring a suit to recover it. It 
may turn out, of course, that Shiba was never ‘ex- 
cluded from possession; and in that case the 
plaintiff may be in time, But the issue which the 
lower Court will have to try is this; whether 
Shiba was excluded from possession, and if so, when; 
and the onus will be upon the plaintiff to show 
that she was excluded, if at all, within 12 years 
before this suit.” 


This shows that the learned Judge put 
a different construction from the one sought 
to be placed on behalf of the appellants 
on col. 8, Art. 136. The second case 
referred to above, the Full Bench decision 
in Bhavrao v. Rakhmin (T), goes on a 
different point from the one in this case. 
It was held in that case that where co- 
parceners have alienated their shares in 
the joint property by sale or mortgage, and 
the alienees have been in possession for 
more than 12 years, a claim for partition 
is, as against such alienees, barred by 
fee under Art. 144, Limitation 

ct. 

In this case, we are concerned with a 
suit brought by a vendee from a co- 
sharer against persons, many of whom, 
though strangers have not been proved 
to be In adverse possession for more than 
the statutory period, as I will show in the 
next paragraph. 

It will next have to be determined if 
the suit is barred under Art. 144, Sch. I 
Limitation Act. As to this point, it is 
to be noted that the finding of fact is 
that there was no denial of the title of 
Shahbibi either by Amirbi or by Husen 
or by defendant No. 1. It isin evidence 
that defendant No. 1 was notin adverse 
possession as against Shahbibi or her heirs 
at any rate, prior to February 1924. The 
possession of the donee (Sultan) or of 
his heirs had not ripened into adverse 
possession, for though they were in con- 
tinuous possession from February 1911 to 
February 1924, defendant No. 1 had 
brought Suit No. 996 of 1921 in October 
1921, and under the rulings of this Court 
which I am citing below, adverse pos- 
session (if at all) will be counted only 
up to the date of the institution of the 
suit by defendant No. 1. In Mir Akbarali 
v. Abdul Ajij (8), the plaintiffs were in 
possession of certain property from 1882. 
In a suit brought against them in 1893, 
it was held in 1896 that they were not 


entitled to possession. Notwithstanding 
this decree, the plaintiffs remained in 
(7) 23 B 137, 


aon 58 Ind. Cas, 96; 44 B 934; 22 Bom. L R 
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possession till 1908, when they were dis- 
possessed under an order passed by the 
Collector. The plaintifis having sued to 
recover possession on the ground of their 
adverse possession, it was held that the 
plaintiffs could not be allowed to tack on 
the period of adverse possession before 
the decree in the suit of 1893 to the 
period after the decree. The High Court 
of Madras has, no doubt, dissented from 
this view: vide Singaravelu Mudaliar V. 
Chokkalinga Mudaliar (9). < 

I am, however, bound by the view of our 
Court. Besides the position based upon 
this ruling, there is the fact that defend- 
ant No. 5 was dispossessed in 1924 and 
it was admitted at the bar that there is 
no evidence to prove that he is in pos- 
session of his share which was allowed 
to himin appeal against the decree in 
Suit No. 996 of 1921, so that he (defend- 
ant No. 5) cannot usefully rely on_ the 
principle enunciated in Dagdu v. Kalu 
(10). Itis not contended that defendant 
No. 1 can-tack on to her possession (even 
supposing her possession is adverse) the 
possession of Sultan and his heirs. Such 
a course is not allowed by law. It has 
been held that the defendant cannot add 
to his own adverse possession the adverse 
possession of another independent 
previous trespasser from whom he 
did not derive his liability to be sued 
and whom he does not represent by birth, 
transfer or devise: vide Ram Lakhan 
Rai v. Gajadhar Rai (11), Ramchandra 
Balwant v. Balaji Ganesh (12), and Charu 
Chandra Pramanik v. Nahush Chandra 
Kundu (13). It is, therefore, clear that the 
present suit is not barred by Art, 144. 

It was further argued that defendants 
can defeat the suit by pleading jus tertu. 
But, as stated above, there is no title 
acquired by adverse possession for the 
continuous period of 12 years. Moreover, 
plaintiff's vendors were co-sharers and 
defendant No. 1, who got into possession 
of the property, is a co-sharer and, under 
s. 90, Trusts Act, she will hold the property 
for the benefit of herself and the other 
co-sharers or their vendees, unless it 1s 
proved that the claim of the latter 1s time- 


barred. 

(9) 70 Ind, Cas. 994; 46 M 525; 16 L W 514; 31M 
L et (1922) M W N 676; 48 M LJ 737; A IR 1923 
Ma 


(10) 22B 733 at p 736 
(11) 8 Ind, Cas. 1095; 33 A 224;7A L J 1194. 
ce 59 Ind. Oas. 805; 45 B 570; 22 Bom, LR 
452. < 
(13) 74 Ind. Oas. 630; 50 049; 36 O L J35; AIR 
1923 Cal, 1. 
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As to the quantum of the share of 
plaintif’s vendors, no point was taken in 
the memorandum of appeal. The quantum 
of share allowed by the trial Court was 
left uncontested in the District Court. It 
should not now be allowed to be dis- 
turbed. 

I am, therefore, in agreement with the 
lower Appellate Court that the suit is in 
` time. I confirm the decree of that Court 
and dismiss the appeal with costs payable 
by the appellants to respondent No. 1. 
Respondent No. 4 (defendant No. 5) will 
bear his own costs. 

N, Appeal dismissed. 


BOMBAY HIGH COURT 
Criminal Revision Application No. 336 
of 1933 
December 12, 1933 
BEAUMONT, O. J. AND BARLER, J. 
EMPEROR— Prostcuror 
versus 
BHIMABAI SITARAM MANE— 


COMPLAINANT 

Criminal Procedure Code (Act V of 1898), ss. 15, 16— 
‘Sit together’, meaning of—Rules of Bombay Govern- 
ment that a Bench of Honorary Magistrates should 
consist of five members with quorum of three— 
Validity of—Bombay Government Notification—Trial 
before Bench of three Magistrates having second class 
powers—Exzercise of first class powers—Appeal— 
Jurisdiction of District Magistrate—Interpretation 
of statutes—Same words in section and notification 
under section— Construction. 

The words “sit together” in s. 15, Oriminal Pro- 
cedure Oode, must be construed as equivalent to 
“constitute”, so that the Local Government may 
direct any twoor more Magistrates to constitute a 
Bench, and then theymay invest that Bench with 
special powers,and they may make rules under 
8.16 providing how the Bench is tobe constituted 
for the purpose of conducting trials, The rules made 
by Bombay Government providing that a Bench 
should consist generally speaking 
with a quorum of three, are valid. Under the noti- 
fication of the Government under s. 15, three M agis- 
trates, members of the whole Bench of ten forming a 
trial Bench, have the powers of a First Olass Magis- 
trate under the notification, and the District Magis- 
trate has no jurisdiction to entertain an appeal from 
the decision of the Bench. 

Words in a notification expressly made under 
powers conferred by a section of a statute must be 
construed ashaving the same meaning of similar 
words in the section, 

Cr. R. App. from an order of the First 
Class Sub-Divisional Magistrate,. Satara. 

Mr. P. B. Shingne, for the Crown. 

Mr. P. S. Bakhale, for the Complainant. 

Beaumont, C. J—This is an applica- 
tion in revision made by the Government 
of Bombay, and the question which arises 
is as to the jurisdiction of the Bench 
Magistrates. The material facts are that 


there was a complaint against certain 
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persons under s. 323, Indian Penal Code, 
of causing hurt. That complaint was 
heard by three Magistrates constituting 
a Bench, each of them being a Magis- 
trate having second class powers. They 
dismissed the complaint, and then under 
s. 250, Criminal Procedure Code, called 
upon the complainant to show cause why 
he should not be ordered to pay com- 
pensation to the accused on the ground that 
the complaint was frivolous and veaxa- 
tious, and the learned Magistrate direc- 
ted the complainant to pay Rs. 10 to 
each of the five accused. An appeal was 
then made to the District Magistrate 
at Satara who sent the case to the Sub- 
Divisional Magistrate for disposal. The 
Sub-Divisional Magistrate held that he had 
jurisdiction to deal with the appeal. He 
allowed the appeal and set aside the order 
for paying compensation. The question of 
jurisdiction which arises is this. If the 
Bench of the Magistrates which heard the 
case had only second class powers, then 
an appeal would lie to the Divisional 
Magistrate. But if the Bench had first 
class powers, then, if there had been any 
appeal at all, it would have been to the 
Sessions Judge. Hut as the compensation 
directed did not exceed Rs, 50, there would 
be no appeal, having regard to the pro- 
visions of sub-s. (3), s. 250, The question 
involves the construction of s. 15, Criminal 
Procedure Code and of a notification of 
Government thereunder. 

Under s. 12, Criminal Procedure Code, 
the Local Government is given power to 
appoint Magistrates of the first, second or 
third class in any district outside the 
presidency-towns. Under s. 14 the Local 
Government can appoint Special Magis- 
trates, and then under s. 15 the Loval 
Government is given power to direct 
any two or more Magistrates in any 
place outside the presidency-towns to 
sit together as a Bench and _ to invest 
such Bench with any of the powers 
conferred under the Code on a Magistrate 
of the first, second, or third class, and 
then by sub-s.(2) it is provided that 
except as otherwise provided, that is to 
say, unless special powers are conferred 
by the order constituting the Bench, 
every such Bench shall have the powers 
conferred by. the Code ona Magistrate of 
the highest class to which any one of 
its members, who is present taking part 
in the proceedings as a member of the 
Bench, belongs. Then s. 16 gives to the 
Local Government power to frame rules 
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as to the procedure for the guidance of 
Benches of ‘Magistrates, and amongst 
other matters, with which the rules may 
‘deal, is the constitution of the Bench for 
conducting trials. 

Acting under s. 15, the Government of 
Bombay, on December 9, 1931, directed 
that ten Magistrates of the Satara Dis- 
trict, two having powers of the first class 
and eight of the second class should sit 
together as a Bench, and conferred on 
the said Bench all the powers conferred 
by the said Code on a Magistrate of the 
first class except certain powers referred 
tointhe notification. The view taken by 
the Sub-Divisional Magistrate is that 
under that notification all ten members 
of the Bench must sit together, these 
being the words used in the notification, 
and that the special powers of a First Class 
Magistrate conferred by the notification 
only apply if the whole Benchis sitting 
together. He takes the view further that 
as only three members of the Bench were 
sitting (three being a quorum) the powers 
of the Bench were those conferred by 
sub-s. (2), s. 15, viz., the powers of a Second 
Class Magistrate, no member of the Bench 
of three being of a higher class than 
that. It seems to me that the latter 
view of the Sub-Divisional Magistrate 
cannot be supported, because the Bench 
on which powers are conferred by sub- 
s. (2), s. 15, in the absence of any special 
powers conferred under sub-s. (1), is the 
same Bench as that on which special 
powers might have been conferred under 
sub-s. (1); and if the learned Sub-Divisional 
Magistrate is right in thinking that the 
powers under sub-s. (1) can only be 
conferred on the whole Bench of ten 
Magistrates, then no powers arise under 
sub-s. (2), and a Bench consisting of less 
than ten Magistrates would seem to bea 
Bench devoid of powers. No doubt some 
force is lent to the view of the learned 
Sub-Divisional Magistrate on the former 
point by the use of the words “sit together” 
in the Government Notification. These 
words follow the language of s. 15, and as 
the notification is expressly made under 
the powers conferred by that section, we 
must, I think, construe the words in the 
notification as having the same meaning 
as Similar words in the section. 

We have, therefore, to see what the 
words ‘sit together” ins. 15 really mean. 
Now if they are to be construed literally, 
they mean that the whole Bench must 
sit in Session together. Two difficulties 
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arise on that construction, In the first 
place there would seem to be no force in 
the power given in s. 16 by which the 
Local Government can make rules for the 
constitution of Benches. If a Bench in 
Session must always consist of all the 
members of the Bench, that power seems 
to be nugatory. In the second place it 
is plain that if the whole Bench must 
at all times sit together, it would, for 
practical purposes, be useless as a Bench, 
because it is notoriously difficult to get 
a considerable number of Honorary 
Magistrates to sit together for any length 
of time. We must read ss. 15 and 16 
together, and reading them together, it 
seems to me that the words “sit together” 
in s. 15 must be construed as equivalent 
to “constitute,” so that the Local Govern- 
ment may direct any two or more 
Magistrates to constitute a Bench, and 
then they may invest that Bench with 
special powers, and they may make rules 
under s. 16 providing how the Bench is 
to be constituted for the purpose of con- 
ducting trials. If that is so, the rules which 
have been made by Government, pro- 
viding that a Bench should consist general- 
ly speaking of five members with a quorum 
of three, are valid. If the right construc- 
tion of ss.15 and 16 of the Oode is as I 
have indicated above, then a similar 
meaning must be given tothe words “sit 
together” in the notification made by Gov- 
ernment under s. 15, and we must hold 
that three Magistrates, members of the 
whole Bench of ten, who formd the trial 
Bench, had the powers of a First Olass 
Magistrate under the notification. That” 
being so, the learned Sub-Divisional Ma- 
gistrate had no jurisdiction to deal with the 
case. 

So far as the merits are concerned, we 
think that the view taken by the Sub- 
Divisional Magistrate was right and that 
it was not correct on the part of the trial 
Magistrate te hold that this complaint 
was false and either frivolous or vexatious. 
As I have already pointed out, in the 
view we take of the matter, there was 
in fact no appeal from the order-of the 
Magistrate, and if we send the matter 
back to the learned Sessions Judge, he 
can only refer it again to the High 
Court under s. 438, Criminal Procedure 
Oode. We think, therefore, that the 
best cöurse, is to exercise our powers of 
superintendence .and to set aside the order 
of the trial Magistrate directing compensa- 
tion to be paid by the complainant. 
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Barlee, J.—I agree. It seems to me 
very difficult to frame the notification so 
as to avoid the situation which is aris- 
Ing. Strictly speaking, as the learned 
Sub-Divisional Magistrate hag said, if you 
read the notification by itself it must 
mean that the ten gentlemen named have 
to sit together as a Bench, and as such 
Bench, they have the powers of a First Class 
Magistrate. The implication is that if 
they do not sit together they would not 
have any powers at all. This of course 
would be absurd. The Benches of 
Magistrates would he of very little use 
if every member of the panel had to 
try every case. It is possible that Govern- 
ment might have worded the notification 
In a different way. They might have said 
in their notification under s, 15, Criminal 
Procedure Code, that, any three or more 
Magistrates named in the list already 
given were tohave power to sit together 
as a Bench, and the Bench so constituted 
was to have powers of a First Class 
Magistrate. But then, again, ifit was 
intended to read the section in this way, 
it would mean that Government in its 
notification under s. 15 would have to’ state 
what exactly was to be the lowest number 
to sit together, the quorum, and s. 16 ʻe) 
would be superfluous. The two sections 
must be interpreted so as to give effect to 
both, and that can only be done, it seems, 
by holding that the Benches created by 
notification under s. 16 (e) out of the 
Bench created by s. 15, have the powers 
aah to that Bench by the order under 
ig 10. 

N. Order set aside. 
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CALCUTTA HIGH COURT 
Original Suit No. 603 of 1933 
March 13, 1934 
REMERY, J. 

HORMUS ARDESHARKANDAWALA 
— PLAINTIFF 


VETSUS 
ARDESHAR COWASJI DUSTOOR 
— DEFENDANT 
Trade-mark—Passing off—Right to distinct name 
in business—Right to trade-mark—Distinction—Name 
likely to deceive public—Injunction—Nature of— 
Damages in such cases—How calculated. 

“There are two distinct classes of rights in respect 
of the name ofa business; one only arises when 
that name or some partof it; whether it be what is 
known asa fancy word, an -ordinary word ora 
geographical name,” has‘ come to mean the. goods of, 
or to connote the skill, probity or excellence of the 
particular business. The other class. of right is to 
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a distinct name, that isthe right to prevent others 
from adopting a name which is likely to lead the 
public to mistake another new business for the 
plaintiff's business. This right arises immediately 
on the user of the name bythe first person who 
uses it, provided that the name used does not in- 
fringe the rights of another person. After the name 
has acquired a reputation, the adoption ofa similar 
name by arival may arouse suspicion that the real 
object isto get the benefit of that reputation. All 
the circumstances must be considered, and if the 
conclusion arrived at is that the new name is likely 
to lead the public to mistake the new business for 
the former business, that gives a right of action. One 
of the few distinctions between the principles ap- 
plicable to this class of caseand cases relating to 
trade-marks is that thejrule as to anything being 
common tothe trade doesnot apply to the former 
class of case, except when it claimed that the business 
name or part of it connotes the plaintiff's goods or 
work. At thesame time any word, descriptive or 
otherwise, which is common to the trade is not suffi- 
ciently distinctive to found a title to an exclusive 
right thereto, although the man, whois the first who 
uses a business name entirely consisting of words 
common to the trade, is entitled to restrain the use 
of a new name which is likely to deceive the public 
into a belief that a rival business is his. [p. 833, 
cols. 1 & 2.] 

{English case-law referred to.) 

ln awarding damages the Court should assess it and 
allow the plaintiff his usual percentage of profit 
on the difference between the plaintiff's usual gross 
trade earning before the unfair competition began and 
his actual earnings thereafter, with a lump sum for 
expected increase of business. Juggi Lal Kamala- 
pat E Swadeshi Mills Co , Ltd. (9), followed, [p. 835, 
col. l, 

The plaintiff carried on a business of dyers and 
cleaners for over 25 years under the name of “ Bom- 
bay Dyeing and Cleaning Co.” ata certain place in 
Calcutta before shifting to another ‘shop inthe 
locality. The defendant then started a similar 
business at the plaintiff’s old place under the name 
of “Bombay Art Dyers and Cleaners." The plaint- 
iff sued for injunction and damages ; 

Held, that even in the peculiar circumstances 
of this case, the form of injunction should be 
the usual one, restraining the defendant, his 
servants and agents from using the name“ Bombay 
Art Dyers and Cleaners,’ or any other name calculat- 
ed to induce the belief that the defendant's business 
is the business of or an agency, branch, or depart- 
ment of the plaintiff's business, (ibid. 

[English and Indian case-law referred to.) 


Messrs. J. C. Hazra and S. P. Chaudhuri, 
for the Plaintiff. 


Messrs. Pugh, J. N. Mazumdar and M. N. 
Ghose, for the Defendant. 


Judgment.—In this suit the plaintiff, 
who carries on business as “Bombay Dyeing 
and Cleaning Company,” seeks to restrain 
the defendant from carrying on business as 
“Bombay Art Dyers and Cleaners,” and 
claims damages. ‘Ihe following issues were 


raised: 

“(1) Is the plaintiff's business the “Bombay Dyeing 
and Oleaning Company” known to the public as the 
“Bombay Art Dyers and Cleaners’ ? 

(2) Has the plaintiff acquired the sole right to the 
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use of the word “Bombay” in connection with the 
dyeing and cleaning business or is it common in the 
trade ? 

(3) Has the defendant lawfully adopted the name of 
the “Bombay Art Dyers and Oleaners” and is he 
entitled to use the name ? 

(4) Has the plaintiff suffered any damages as alleged 
in para. 7 of the plaint, Is heentitled to any account 
of the profits made by the defendant” ? 


The undisputed facts are that, in 1907, the 
plaintiff started a business as adyer and 
cleaner at No.1, Lindsay Street, on the 
ground floor, under the name of H.. Ardeshar 
& Co. „In 1908, he changed the name of the 
business to “Bombay Dyeing and Cleaning 
Co.” At first the defendant financed the 
business to some extent. In 1912 the plaint- 
iff went to England for special training as 
a dyer and cleaner. In May 1932 the 
plaintiff removed his business to No. 10, 
Chowringhee, and, for -some five years 
before that date, he had occupied the 
first floor of No. 1, Lindsay Street, as his 
business premises. In June 1932, the 
defendant filed a suit against the plaintiff 
for partnership accounts and obtained the 
appointment of a Receiver. On June 8, 1932, 
this suit was settled and aconsent decree 
passed, according to which the defendant 
was to receive Rs. 4,000 and the plaintiff was 
declared to be entitled to the goodwill and 
other assets of the business of the “Bombay 
Deying and Oleaning Co.” 

In August 1932, the defendant became a 
tenant of the first floor of No. 1, Lindsay 
Street, and started a business of dyers and 
cleaners under the style of “Bombay Art 
Dyers and Cleaners.” This suit was filed 
on March 17, 1933, and, on an application 
for an ad interim injunction, an order was 
passed restraining the defendant from 
representing himself as a late partner in the 
plaintiffs business and the defendant was 
ordered to keep an account of his profits. 
1 wasinformed that the question as to the 
ad interim injunction in respect of the use 
' of the name “Bombay Art Dyers and 
Cleaners” was not considered, as the 
defendant said that he would be ready for 
the hearing of a suit in seven days’ time. 
In the plaint, the plaintiff claimed that his 
business was known to the public by six 
different names. This was based on the 
fact that he had received letters addressed in 
these six different names. 

In my opinion, in cases of this nature, the 
material points for consideration are: (1) 
Whether the defendant intended to attract 
the customers of the plaintiff by using a 
name likely to cause such customers to 
think that they were dealing with the 
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plaintiff, and ın this connection, the general 
“set up” of the premises and of the bills 
or receipts may be material. (2) Whether 
intention or no intention, thename, and, so 
to speak the “get up” of the business were 
likely to deceive the public and not merely 
old customers of the plaintiff's business into 
a belief that the defendant's business was 
the plaintiffs business. (3) Whether in 
fact any persons were so deceived. Of 
these, if No. 2 is established, that is 
sufficient to entitle the plaintiff to an injunc- 
tion. 

It was contended on behalf of the plaint- 
iff, that,if it was established that letters 
were misdelivered in consequence of the 
similarity in the name used by the defend- 
ant, that was also a material point. But in 
Matkle v. Williamson (1), it was held by a 
Scotch Court on appeal that- the mere 
misdelivery of letters, more especially if 
they were misdirected, gave no cause of 
action. IfI may say so, 1 entirely agree 
with that decision. At the same time, I 
decided to admit the letters, not as evidence 
of their contents, for that was within the rule 
as to hearsay evidence and none the less so 
because they were in writing, but because 
the plaintiff's case was that, on certain 
occasions, he received letters of instructions 
and the defendant received the relative 
parcels—and it was proved that there were 
four or five instances of this surt and, in my 
opinion, that affords some evidence, though 
distinctly feeble evidence by itself, thatthe | 
defendant’s choice of names resulted in 
some confusion, but, on the evidence, I find 
it impossible to decide how far that confu- 
sion was attributable to the errors of the 
writers, and how far to the fact that the 
defendant was occupying the plaintiff's old 
premises. The evidence as to how the 
letters were directed was, in my opinion, 
also admissible in connection with the 
plaintiff’s claim to six different names, and 
is material on the question as to the form of 
the injunction. 

The undisputed evidence is that the 
defendant secured the premises, which he 
knew had been formerly, and then but 
recently, occupied by the plaintiff. He put 
up signboards like the plaintiffs old 
signboards in size andshape. On those 
signboards—or some -of them - the pro- 
minent word is ““Bombay”-—and his case is 
that, although someof the plaintiffs sign- 
boards contained the words ‘‘Art Dyers,” it 
was sufficient for him to call his business 
“Bombay Art Dyers and Cleaners,” to render 

(1) (1909) 26 R P O 775, 
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it unlikely that it would be taken by the 
public to be the old business carried on 
under the name of “Bombay Dyeing and 
Oleaning Company.” It is suggested that 
Bombay has a reputation for dyeing and 
cleaning, and that was one reason for select- 
ing the word “Bombay” and another reason 
was because the defendant admitted that 
the local reputation of “Bombay” was earned 
by the old firm, of which he claimed to 
have been a partner, and that he him- 
self had the reputation of good work- Bo 
people would extend the same patronage 
which they did previously—see Q. 349. 
As there is no suggestion that the defendant 
had any reputation for dyeing and cleaning 
apart from his alleged connection with the 
old business, clearly his idea was that he 
would use a name that would convey a 
reputation for good work—in other words, he 
was very much minded to secure the old 
firm’s customers by using a name that 
would deceive them into the belief that his 
business was the old business—the old 
business with the good reputation. There 
is no evidence of the slightest value that 
the public associated the word “Bombay” 
with good work or thought that a man from 
Bombay would be likely to do good work 
apart from the reputation earned by the 
plaintiff's business. 

The defendant had no reputation at all 
apart from the old business. It is un- 
necessary to decide if, in fact, he ever was a 
partner in that firm. He had by the consent 
decree conceded that that firm and its good- 
will belonged tothe plaintiff and it appears 
tome, that he wanted to obtain the benefit 
of that goodwill. The only distinctive 
part of the two business names is the word 
“Bombay,” the rest was but a description 
of the nature ofthe business. The defend- 
ant made “Bombay” the prominent part of 
some of his signboards. From the photo- 
graph exhibited, it appears that the words 
“Art Dyers” were also on some of the plaint- 
iffs signboards. The defendant did not 
advertise in any newspapers, the plaintiff 
had done so, but to what extent does not 
appear, but in some of his advertisements 
he used the words “Art Dyers.” The 
defendant, in my opinion, was scheming to 
secure the local customers of the old 
business. As I have said, I can attach 
little value to the evidence as to correspon- 
dence, especially as there isno evidence to 
show that the writers of the letters had ever 
heard of the defendant's business or its 
name, save that it goes to show that there 
was some confusion. 
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The only other evidence, apart from the 
evidence of the parties, was that of an 
assistant in Messrs. Hall and Anderson's 
anda man called Loulie, and evidence of 
other businesses with the word “Bombay” as 
part of their names. The  assistant’s 
evidence was that he went to arrange for some 
dyeing works for his firm and entered the 
defendant’s shop and asked for favourable 
terms as he came for Messrs. Hall and 
Anderson, who were, as he told the manin 
the shop, old customers. Apparently, he 
obtained the desired terms. He then sent 
goods to be dyed and those goods were 
delivered to the plaintiff. The plaintiff 
telephoned and finally secured the order. 
Now it is quite clear thatthe assistant, an 
intelligent looking manand certainly an 
intelligent witness, took the defendant's 
shop to be the shop with which his firm had 
previous transactions. It may be that the 
position of the shop contributed to his 
error, in fact that is quite likely, but, in 
my opinon, the name used by the defendant 
was the chief contributory cause of the error. 
From what he said to the defendant or 
whoever was in the shop,there could have been 
no doubt about it in the mind of the person 
in the shop that the witness thought it was 
thesame old shop. Advantage was taken 
of his error. I see no reason whatsoever for 
doubting the accuracy or truthfulness of this 
witness. In my opinion, his evidence not 
only shows that a reasonable man took the 
defendant’s shop to be the plaintiff’s but 
that the defendant tried to secure an order 
which he knew was intended for the plaintiff. 
As for the other witness, I very much 
suspect that he was employed to see if the 
defendant was accepting orders addressed 
to “Bombay Dyeing and Oleaning Company.” 
At the same time I think his evidence as to 
the address on the order is true. It follows 
that this is another instance in which the 
defendant took an order which he knew was 
meant for the plaintiff. It was argued that 
two instances did not prove a habit, or an 
intention, and stress was laid upon the fact 
that more witnesses were nob produced. 
In my opinion, there is not much substance 
in this argument. It does not appear that 
it is easy to obtain such evidence and two 
instances show very clearly what the 
defendant’s attitude was and the defend- 
ant’s own evidence really amounts to an 
admission, that that was his idea in setting 
up his business. 


Cheshire and 
Manchester 


It was held in North 
Manchester Brewery Co. vV. 
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Brewery Co. (2)by Lord Halsbury that the 
Court must decide as a question of law 
whether the name used by the defendant was 
likely to deceive the public into a belief 
that the defendant’s business was the plaint- 
ifs, but Lord Shaw said that this was a 
mixed question of fact and law. In my 
opinion, the fact that the defendant was 
setting up a similar business in the premises 
occupied some few months before by the 
plaintiff was calculated to make any 
similarity in the name adopted likely to lead 
to that result, and that, even apart from 
that, the name adopted was so similar 
that it was in itself likely to make old 
eustomers and the public think that the 
defendant’s shop was the old shop. Mr. 
Pugh for the defendant, in reply, relied on a 
photograph. This photograph is pinned to a 
petition filed by the plaintiff in which he 
prayed for an ad interim injunction. I can 
find no mark on it—it does not appear to have 
been exhibited—at any rate formally. It 
depicts apparently a notice used by the 
defendant in which it is stated that he 
isthe proprietor of the business of Bom- 
bay Art Dyers and Cleaners, and late 
partner ‘Bombay Dyeing and Cleaning 
Company. There is no evidence about it 
at all—nothing to show when or where it 
was used, how it was used, or how much 
of it was in 9 conspicuous position. In 
my opinion itis not evidence at all, and 
even if it were, its value is a matter of 
guess work. Mr. Pugh in his very able 
argument contended that the defendant 
was entitled to occupy the premises 
vacated by the plaintiff and none the 
less because there was a likelihood of old 
customers coming to those premises, That 
is obviously correct. He thenargued that 
the defendant was entitled to try to 
attract the customers of his rivals. That 
also is correct—provided it was not done 
by representing his business to be the 
plaintiff's business, 

The next point was that the fact that 
letters were misdelivered or misdirected 
gave no cause of action. For this proposi- 
tion he cited Maikle v. Williamson (|), 
where, however, their Lordships pointed 
out that there was no proof that the 
defendant retained the plaintiff's letters 
and no suggestion that the defendant in- 
tended to mislead the plaintiff's customers 
into a belief that his business was the plain- 
tiff's. Reliance was also placed on the fact 
that the defendant had sent circular to the 


(2) (1899) A O 83; 68 LJ Oh. 74; 15 T LR 110; 
79 L T645. 
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old customers in which he clearly stated 
that his wasa new business. That was a 
material point in my opinion in acase of 
this nature, though ithas been held to he 
immaterial in the case of a trade mark. 
Then it was argued that the plaintiff based 
his claim to five designations set out in 
para, 1 of the plaint on the fact that 
some of his customers had addressed letters 
intended for himin those various names, 
In my opinion the plaintiff has not estab- 
lished that he used those five names. The 
fact that some of his would-be customers 
had not taken the trouble to ascertain the 
correct name of his business is no ground 
for claiming that their carelessness, inadver- 
tence or lapse of memory gave the plaintiff 
any rightsin addition to his common law 
right to a distinct name. 

It seems tome that these claims were 
put forward not with any hope of success 
but merely to introduce evidence suggest- 
ing that some of the customers would 
remember that ‘Bombay’ was part of the 
name of the plaintiff's business, but would 
not and did not remember the rest of it, 
and to supportthe claim for an injunction 
ina wide form, Great stress was laid for 
the defendant on the fact that the plaintiff 
wrote to the postal authorities claiming 
that only letters sent addressed to ‘‘Bom- 
bay Art Dyers and Cleaners, 1, Lindsay 
Street,” should be delivered to the defendant 
and thereby admitted the defendant's 
right to that name, andon the fact that 
he admitted that he had no objection to 
that name before he went to his solicitors. 
But he stated that he wrote a letter 
protesting as soon as he heard of the name 
—a fact which the defendant did not 
challenge: and as far as the post office 
was concerned, it was not its province to 
decide a right to a name. Obviously, the 
plaintiff could claim no more than he did 
from the post office. In my opinion it did 
not amount in the circumstances to an 
admission of the defendant's right to 
style his business in the way complained 
of and in any case the defendant has not 
alleged or shown that he acted on any 
such or any such supposed admission. 

For the defendant, reliance was placed 
on the fact that there was a business 
called ‘‘Parsee Bombay Dyeing and 
Cleaning Works” at 40, Bowbazar Street, 
with three branches which started in 1916. 
It isestablished that this was a dyeing 
and cleaning business though its busi- 
ness largely consists in ordinary washing. 
This business issued handbills, price lists 


4 


1935 


and calendars. The plaintiff knew of this 
business from 1916 and sent one or more 
letters of protest but took no further 
steps. Apparently it is a business as its 


proprietor said content wilh a profit of 10 - 


per cent. There was another business 
called “Bombay Laundry.” That was 
started in 1916. It issued handbills, cards 
and price lists. It carrieson business at 
93, Wellesley Street and has five branches, 
Apparently this also catered for poorer 
persons than the plaintiff's customers, 
bat italso undertook dyeing and cleaning 
work. It was suggested that there was 
also a business in Harrison Road called 
“New Bombay Dyeing and Cleaning,” but 
it does not appear that it exists. It 
was argued that the word “Bombay” was 
common to the trade. But this isnot a 
case in which a trade mark is claimed. 
The fact that two other firms used ‘‘Bom- 
bay” in that trade as part of their business 
names, in my opinion, has little bearing 
on whether the defendant's use of the name 
“Bombay Art Dyers and Oleaners” is like- 
ly to lead to his business being taken to be 
the plaintiff's business. As was said in 
Dunlop: Pneumatic Tyre Co., Lid. v. 
Dunlop Motor Co. (3) the locality in which 
the two firms did business and the articles 
which they sold are material points. In 
fact, the more common the name, the more 
necessary it is fora newrival to select a 
distinctive name. 

In my opinion, apart from the motive of 
the defendant in selecting the name, the 
name itself, and the distribution and con- 


tents of the notice boards, make it likely. 


that old customers of the plaintiff's would 
take the defendant’s shop to be the plain- 
tifs and selecting the premises formerly 
occupied by the plaintiff certainly made it 
all the more incumbent on the defendant 
to distinguish his business from that of the 
plaintiff. In my opinion, one of the few 
distinctions between the principles applic- 
able tothis class of case and cases relat- 
ing to trade marks is that the rule as. to 
anything being common to the trade does 
not apply to the former class of case, except 
when it claimed that the business name or 
part of it connotes the plaintifi’s goods or 
work. At the same time any word 
descriptive or otherwise, which is common 
to the trade is not sufficiently distinctive 
to found a title to an exclusive right 
thereto, although the man, who is the first 
who uses a business name entirely consist- 


(3) (1907) A O 430; 46 LJP O 102; 23 TLRI717; 
24 R PO 572; 5154 715; 97 LT 259, 
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ing of words common to the trade, is entiti" 
ed to restrain the use of a new name whic 
is likely to deceive the public into a belief 
that a rival business is his, ; 

There are two distinct classes of rights 
in respect of the name of a business: one 
only arises when that name or some part 
of it, whether it be what is known as a 
fancy word, an ordinary word or a 
geographical name, has come to mean the 
goods of, or to connote the skill, probity or 
excellence of the particular business. The 
other class of right istoa distinct name, 
that is, the right to prevent others from 
adopting a name which is likely to lead 
the public to mistake another new business 
for the plaintiff's business. This right 
arises immediately on the user of 
the name by the first person who uses 
it, provided that the name used does not 
infringe the rights of another person. 
After the name has acquired a reputation 
the adoption of a similar name by a rival 
may arouse suspicion that the real object 
is to get the benefit of that reputation. 
All the circumstances must he considered 
and if the conclusion arrived at is that 
the new name is likely to lead the public 
to mistake the new business for the former 
business, that gives a right of action. 

That conclusion is far more readily 
reached if there is evidence of an intent to 
create or foster a mistake. On the evidence 
in this case, in my opinion, the plaintiff 
has entirely failed to establish any right 
within the first class. That would be an 
extremely difficult matler especially in the 
case of a geographical name, and that the 
name of a presidency and of its chief city. 
What he has established, and the defen- 
dant has practically admitted, is that he 
had a business with a reputation. The 
next point that he had to establish was 
that the name adopted by the defendant, 


-was likely to lead the public to mistake 


the defendant’s business for the plaintiff's. 
It would not suffice to show that thoughtless 
persons might, or did unwarrantably, jump 
to the conclusion that the defendant's shop 
was the plaintiff's. The curious part of 
this case was that both sides wanted to 
establish that “Bombay” had a secondary 
meaning and connoted skilful dyeing and 
cleaning, the plaintiff claiming that his 
efforts had led to that result, and the re- 
sulting reputation was attached to, his 
business; the defendant claiming that the 
city or the presidency of Bombay had earn- 
ed that reputation. The defendant sup- 
ported his contention with his own far from 
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trustworthy evidence, and all ike plaintiff 
could establish, in my opinion, was that his 
business had areputation. Doubtless there- 
putation was attached to the name of his 
business and doubtless “Bombay” is the 
cnly part of the-name of his business that 
can be called distinctive. But he chose a 
gecgraphical name, and, in mv opinion, has 
failed to establish any exclusive right to 
that word, his right is merely that no other 
person may use a name which in the cir- 
cumstances is likely to make the plaintifi’s 
would-be customers believe thatthe new 
business is the plaintiff's old business. 
As, in my opinicn, the plaintiff has es- 
tablished: that the name used by the de- 
fendant is hkely to lead the public to 
believe that the defendant's business is 
the plaintiff's, it follows that he is entitled 
to an injunction. 


It was strenuously argued that such in- 
junction should restrain the use of the 
word “Bombay” in connection with any 
«business of art dyeing and cleaning. The 
usual fom of injunction does not prohibit 
the use of even what may be called the 
key word in the objectionable name, for 
instance in Lloyd's v. Llyod's (Southampton) 
Ltd. (4) where there had been a particularly 
` .jmpudent attempt to exploit the reputation 

of Lloyds, for a branch of that world 
famous institution had been in Southamp- 
ton for a 100 years, the injunction prohibit- 
ed the use of the name Lloyds (Southamp- 
ton), Ltd., or any other name calculated to 
induce the belief that the defendant’s busi- 
ness is the business of or an agency, 
branch or department of the plaintiff's 
business, but when Counsel asked forthe 
addition of “or any name of which the word 
“Lioyds’ forms a part“ the Court of Appeal 
refused his application. I must confess 
that I would have had no doubt that the 
injunction should have contained those 
words, but for that decision. Then in 
Montgomery v. Thompson (9) although it was 
held that “Stone”, which is the name of 
atown, meant the plaintiff's ale and the 
injunction restrained the use of the word 
“stone” in connection with ale by the 
defendant, the injunction as far as the 
name ofthe business was concerned, which 
included the word “Stone” was in the 
usual form. In that case Lord Macnaghten 
reluctantly agreed to the form of the 
injunction (that is the part of it restraining 


(4) (1912) 29 R P 0433. 
(5) 1881) A © 217; 60 L J Oh. 757; 
T 


55d P 756; 64 
748, 
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the use of the word “Stone” as descriptive 
of ale) on the ground that it was better 
to make it comprehensive and not to leave 
anything in doubt to be decided in pro- 
ceedings for contempt. Thatimpressed me 
bat at the same time all the Lords present 
were satisfied with the form of the injunction 
as to the firm's name. : 

Only one case was cited where the in- 
junction in respect of a business name 
was in the foim -desired by the plaintiff— 
Pinet case (6), where the defendants were 
found to have exploited the plaintiff's 
reputation. The unreported decision of 
Page, J., ashe then was, in Moolji Sicca 
& Co. v. Ramjan Ali 1), was relied on by 
the plaintiff, but it was a case about a 
trade mark andin fact the injunction was 
in the usual form. In Lotus, Limited v. 
Nasiunessaba Begum (8), the injunction res- 
trained the use of the word “Lotus” 
altogether in connection “with boots and 
shoes, but that was a case ofa trade mark 
and of a fancy word used as a trade mark. 
I am not suggesting that a different prin- 
ciple applies to- trade marks, but, in my 
opinion, it is easier to obtain an injunc- 
tion in the desired form in the case of a 
fancy word which isa trade mark, and it 
is to be observed that in the case about 
to be vited on the question of damages 
the Judicial Committee expressly approved 
of the form of the injunction granted 
which restrained the use of the plaintiff's 
trade marks or any colovrable imitation 
thereof and not the use of the word “Lotus” 
altogether, which, curiously enough, was 
one of the words and emblems used as a 
trade mark in that case. It, therefore, 
appears that it requires very exceptional 
circumstances to justify an injunction in the 
desired form. 

In the case before me the words ‘dyeing 
and cleaning” or “dyers and cleaners” and 
those words withthe prefix “Art” are merely 
descriptive of the business and common 
to the trade. The word ‘‘Bombay” has 
been used in conjunction with two some- 
what similar businesses in Calcutta. This 
does not prevent the plaintiff from every 
reasonable protection for what I may call 
the right to a distinct and distinguishable 
name, but is very material on the point 
as to the form of the injunction. It 
shows that some uses of the word 


“Bombay” in connection with art dyeing 
(6) (1897) 15 RP O 65. 
(7) 129 Ind. Cas. 612; A I R1930 Cal, 678; Ind 
Rul. (1931) Cal. 228, 


(8) 151 Ind. Oas. 5; A I R 1934 Cal. €00;38 CW N 
265; 7 R O87. 
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and cleaning do not, owing to the locality 
and class of work of those businesses, 
interfere with the plaintiff's business 
or give rise to mistakes. I think, there- 
fore, his right must be confined tothe usual 
form of injunction—which sufficiently pro- 
tects the common Jaw right of a business 
to, so to speak, an individuality. The ques- 
tion then arises whether it is necessary or 
desirable to include in the injunction itself 
the names or any of the names set out in 
para. lofthe plaint. On the one hand, 
inmy opinion, an injuncticn should be 
clear and comprehensive; on the other hand, 
it is undesirable to suggest that the usual 
form fails in those respects. Obviously the 
use of names such as those set out in that 
paragraph would be within the usual form. 
Even in the peculiar circumstances of 
this case, I think the form should be the 
usual one. The defendant, his servants 
and agents will be restrained from using 
the name “Bombay Art Dyers and Cleaners,” 
or any other name calculated to induce the 
belief that the defendants business is 
the business of or an agency, branch, or 
department of the plaintiff's business. 

The question of damages is a difficult 
one. But fcr the decision Juggi Lal 
Kamalapat v. Swadeshi Mills Co., Lid, (9), 
I would have ordered a reference with a 


direction that the total of all sums received. 


by the defendant from persons who had been 
at any time customers of the plaintiff while 
he was at 10, Chowringhee or at 1, Lindsay 
Street, Should be ascertained and 40 per 
cent. of that sum awarded to the plaintifi— 
40 per cent. being the percentage of 
profit made by the plaintifi—on the ground 
thatevery reasonable presumption should 
be made against a man who traded under 
another's reputation. But having regard to 
that decision that would be an erroneous 
application of the principle on which I 
relied, and it seems that I should accede 
to the request of Counsel and assess the 
damages. The Judicial Committee allowed 
the plaintiffs usual percentage of profit on 
the difference between the plaintiff's usual 
grosstrade earning before the unfair com- 
petition began and his actual earnings 
thereafter, with a lump suni for expected 
increase of business. I must endeavour to 
apply this method. The first difficulty is 
that the plaintiff admits that trade depres- 
sion affected his business; that seems to 
eliminate- any increase of business; and 

(9) 114 Ind. Oas. 30; A IR 1929 P O 11; 56 I Al; 


5L A 182; 29L W 243; 33 OW N 242; 3l Bom, L R 
g85; (1929) A L J 1; 56 M L J 282 (v 0). 
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he admits that he cutdown his advertising 
anditis also contended that his business 
was affected by removing from 1], Lindsay 
Street to 10, Chowrioghee. That was said 
to be an inferior position for a shop of this 
description, but there was very little evidence 
to support that. However, I think some 
allowance should be made both for the 
change of address and some inferiority in 
the admittedly cheaper premises. The 
first point was left vague and no details 
given about the second poiat. The 
plaintiff was in his new pre- 
mises for nearly four months before the 
defendant started his business—his 
average takings were Rs. 621 a month. 
During theprevious year—from the chart 
he drew up—the average had dwindled to 
Rs. 1,050 a month, which appears from the 
chart to reflect the depression in trade. The 
suit was filed some six months after the 
defendant started his business; the average 
for those months was Rs. 813. The plain- 
tiff issued 10,000 circulars about his 
change of address, employed a “sand- 
wich” man with a notice in Lindsay Street, 
and for some time had a notice on the old 
premises, For the year 1933 the average 
was Rs. 536. Inthat yearthe average was 
115 ordersa month. In Lindsay Street he 
used to get about 300 orders a month, and 
the defendant obtained about that number 
when his business had fully started. It is 
difficult to draw any inference as to any 
figure, but it certainly looks as if the defen- 
dant was flourishing under his false colours. 

I think the plaintiff's loss of business 
in 1933 was Rs. 6,276 taking his normal 
rate at Rs. 1,050 a month and the actual at 
Rs. 536. In thelastfour months of 1932— 
after the competition started—he made 
Rs. 3,005 against a normal Rs. 4,200, the 
loss being Rs. 1,145. That makes a total 
of Rs. 7,421. Forty per cent. is the profit 
he claims, and that was not challenged— 
that makes the loss about Rs.3,000. From 
that, 1 think, something must be deducted 
for trade depression, change of address, and 
curtailed advertising—lI think the six months 
before suit gives a fairer indication of that 
amount than the first months at the new 
address —the average was Rs. 813 for those 
months or roughly a lossof 30 per cent.; but 
the defendant's compelition was in being. 
I think that taking it very roughly 15 per 
cent. is enough to allow for all causes except 
the defendant’s unfair trading. I therefore 
assess the damages at Rs. 2,550. I have 
assessed the damages onthe supposed logs 
of the plaintif up to the ead of 1933 —an9 
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evidence of damages after that date was 
given. In my opinion as the defendant 
by agreeing to be ready for the hearing in 
afew days and to keep accounts of his 
profits, obtained, as it so happens,a longer 
time in which his business flourished, the 
damages should be assessed up to the hear- 
ing—but no evidence was given of damages 
in 1934. There will be a decree for Rs. 2,550 
with six per cent. interest and an injunc- 
tion as stated. Costs on scale No. 2. 
D. Suit decreed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1885 of 1933 
November 24, 1933 
Appison, J. 

RADHA KISHAN AND oTHERS— 
APPELLANTS 

l VETSUS 
SAIDULLAH AND OTH E85— 
RESPONDENTS 

Civil Procedure Code (Act V of 1108), O. XXXII, 
r, 3 (3}3—Minor defendant—No paternal relations— 
Mother refusing service—Plaintif, if bound to make 
searching inquiry as to whether there are other 
maternal relations— Guardian ad litem appointed by 
Court— Decree against minor—Decree, when can be 
set aside, 

Where the plaintiff knew that the 
-the natural guardian of the minor 
there were no paternal relations, and 
mother as such, but she having 
Court guardian was appointed ; 

Held, that the plaintifis were not bound to make 
a searching inquiry into the question whether there 
were other relatives on the mother's side. 

Held, further, that in order to set aside the decree 
against the minor,it must be shown, that prejudice 
was caused tothe minor, cn account of the irregu- 
lsrity in appointing a guardian ad litem, Mere possi- 
bility of prejudice isnot enough. Chattar Singh v, 
Tej Singh (2), referred to. 

B. C. A. from the decree of the Disrtict 
Judge, Campbellpur, dated July 11, 1933. 

Mr. Achhru fam for Mr. Badri Das, 
for the Appellant. 

Mr. Bodh Raj 
pondents. 

Judgment.—Radha Kishan and others 
obtained a decree for Rs. 1,500 against 
the three minor grandsons of Inayat Ullah, 
the decretal amount being realizable from 
the estate of Inayat Ullah in their hands. 
The decree is dated February 23, 1931. 
On March 31, 1931, there was an applica- 
tion made on their behalf by Feroze Khan, 
their maternal uncle, to set aside the 
decree on the ground that it had been 
passed ex parte. This application was 
rejected on June 5, 193], on the ground 
that the decree bad not been passed ex 


mother was 
defendant and 
served the 
refused aervice, 


Sawhney, for the Res- 
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parte. Certain property was sold thereafter . 
in execution of the decree and on Octo- 
ber 6, 1931, the present suit was brought 
by the three minors through their next 
friend, their -maternal grandmother 
Vusammat Bibi Ji, for a declaration that 
the. decree having been obtained by fraud 
was not binding upon them. 

They pleaded that their mother Musammat 
Hayat Nur, who was their natural guardian, 
had not been duly served in the 
original suit and that the decree-holders 
thereafter fraudulently got the Court 
Ahlmad appointed as guardian ad litem 
of the minors. Lastly, if was said that 
the Court guardian acted with gross and 
culpable negligence in conducting the 
case. The Subordinate Judge, First Class, 
dismissed the suit, but it has been decreed 
by the learned District Judge on appeal. 
He found that there was an irregularity 
in that the plaintifis in the first suit did 
not file with their plaint, under ihe pro- 
visions of O. XXXII, r. 3 (8), a list of 
relatives of the minor and their persons 
wilh their addresses, who prima facie 
were most likely to be capable of acting 
as guardian for the suit for the minors. 
On the questicn whether the minors were 
in fact prejudiced by the appointment of 
the Court Ahimad as guardian, the District 
Judge has not come to a definite finding. 
He said as follows: 

“But the possibility cannot be denied that if the 
minors had been represented by a relative, all these 
things would have been done; that is, the pos- 
sibility cannot be denied that the minors were in 
fact prejudiced by the appointment of a Court 
Official, even though that person acted in good 
faith. This is the real strength of their case * 

t k œk, Jf the plaintifis had filed a list of re- 
lations, as they were bound to do under the law, 
and if the Court had appointed one of them as 
guardian, the case might have taken a different 
couree, and conceivably a different result might 


have been arrived at. This is all that it is neces- 
sary for me to find in this case,” - 


What happened was as follows: The 
mother was impleaded as the guardian 
ad litem of the minors. She refused 
service on her own behalf and on behalf 
of the minors, and the summons with a 
copy of the plaint was attached to the 
house. There was an afidavit of the 
process server to this effect and there is no 
evidence to disprove that this happened. 
There was no irregularity therefore as 
regards service on the mother as guardian 
of the minors. After she refused seivice, 
the plaintiff applied for the appointment of 
a Court Official as guardian ad litem as 
there were no other near relatives. It ig 
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true that they did not putin a list as con- 
templated by O. XXXII r. 3 (3), Civil 
Procedure Code, but this application takes 
the place of this list. It is correct that 
there were no near relatives on the father's 
side and it seems to me that the plaintiffs 
are not compelled to make a searching 
inquiry into the question whether there are 
relatives on the mother's side. They knew 
that ‘the mother was there and they served 
her as being ‘natural guardian. The 
relatives and other persons who prima facie 
are most likely to be capable of acting as 
guardians for minor defendants in suits 
would be the mother and the paternal re- 
latives and it seems to me that it cannot be 
expected that the plaintiffs must alsosearch 
to find out whether there are maternal 
relatives other than the mother. Lam not, 
therefore, prepared to hold that there was any 
ses aad with respect to O. XXXII, 
T. A 

There was, however, an irregularity com- 
mitted later. Under O. XXXII, r. 3 (6) 
when the Court Ahlmad was appointed 
guardian, it seems to me that the mother 
as natural guardian of the minors should 
have been served again with notice though 
she had refused service in the first instance 
To this extent there was an irregularity. 
but it was nota serious one asthe mother 
already knew that the suit had been in- 
stituted. As regards the question of 
prejudice,in my judgment, the finding of 
the District Judge is not that there was 
prejudice to the- minors by reason of the 
appointment of the Court Official as their 
guardian, His finding cnly is that there 
is the possibility that the minors were 
prejudiced. He has stated prior to coming 
to thisindefinite finding that the points 
alleged did not necessarily imply negli- 
gence. His finding is, therefore, insufficient 
to establish prejudice. As held in 
Gunam Gangaraju v. Arimilisatyanarayana 
(1), and Chattar Singh v. Tej Singh 
(2), two questions only arise, first whether 
the appointment of the guardian ad litem 
was irregular; and secondly, whether 
the minor was in fact prejudiced by such 
irregularity. The possibility of prejudice 
is not enough. On the record no prejudice 
has been established. The plaintiffs were 
put to proof of all the allegations by the 
Court Ahlmad acting as guardian ad litem 
of the minors. He wrote to them, asking 


(1) 134 Ind. Cas, 18°; A IR 1931 Mad 6 4; 31 L 
W 317; Ind, Rul. (1#3.) Mad. 84!, 

(2) 59 Ind. Oas.671; AI R 1921 All, 393, 8A LJ 
956; 2 U P-L R (A) 384; 43 A 104. 
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for instructions, but no reply was sent on 
thair bahali. Tha witnesses were eximine’ 
ia Couri and when the evidence was 
finished, the suit was decreed by the 
Judge. Ib was an ordinary suit on a 
balance struck by the grandfather, and 
it is difficnlt tò sea what ths guardian 
left undone. 

This second apps3al is competent as the 
District Judge obviously misdirected him- 
self on a question of law when he said 
that all that hs had to find was the 
possibility of prejudice to the minors, As 
I hold.that no prejudices has been estab- 
lished, I accept this appaal, set aside the 
decree of the District Judge and restore 
the decree of the Subordinate Judge, First 
Olass, dismissing thesuit. The appellants 
will get their costs in this Court, but the 
parties will bear their own costs in the 
other Courts. 

D. Appeal accepted. 
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RANGOON HIGH COURT 
Full Bench 
Criminal Murder Appeal No. 1710 of 1934 
December 13, 193-L 
Page, C. J., Mya Bo anp BAGULEY, JJ. 
H. W. SCOTT-—APPELLANT 
VETSUS 


EMPEROR—Obpposits PARTY 

Criminal Procedure Code (Act V of 1898), ss, 449 
(1) (a), 418, 275—Appeal under s, 449(1)  (a)— When 
lies—Trial by jury under Chap. XXXIII—Accused 
must claim such trial before Magistrate—Trial in 
High Court Sessions—Appeal, if lies unders, 418— 
Trial in accordance with 8, 27 —Trial, if under 
Chap. XXXIII. 

The right of appeal under s. 449 (1) (a), Criminal 
Procedure Code, depends not upon whether in certain 
circumstances the accused might have been tried 
under the provisions of Chap. X XXIII, but whether 
he wasin fact so tried ; and as regards any ques- 
tion as to whether the trial was rendered invalid by 
reason of the alleged failure of the Committing 
Magistrate to comply with the provisions of s. 477, 
Oriminal Procedure Oode, the matter is coneluded 
against the accused by s. 531 of the Oode, U 
Zagariya v. Emperor (1,, referred to. 

Before it can be held that there has been a trial 
by ajury in the High Court under the provisions 
of Chap. XX XIII within the meaning of a. 449 (t) 
(a), Oriminal Procedure Code, it ie incumbent upon 
the accused to satisfy the Oourt _that he had duly 
preferred a claim before the Magistrate that the case 
ought to be tried under the provisions of Chap. 
XXXIII beforehe was committed for trial, and thus 
upon such claim having been made, the Magistrate, 
after making such inquiry as he deemed necessary 
aod being satisfied that the status of the comptaim- 
ant and the accused respectively were such as to 
entitle the accused to atrial under Ohap, XXXIIL, 
had recorded a finding that the case was one which 
ought to be tried under the provisions of that Chap. 
ter or that the Magistrate on the claim having only 
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been made to him in that behalf bad rejected the 
claim, but that on appeal to the Sessions Judge the 
claim of the accused to be tried under Chap. XXXII 
had been granted. 

An appeal from the verdict and judgment in a 
trial held at the Sessions of the High Court does 
not lie under the provisions of s. 418 of the Crimi- 
nal Procedure Code. U. Zagariya v. Emperor (l), 
overruled, 

Merely because an accused person is tried in ac- 
cordance with the provisions of s. 275, Oriminal 
Procedure Code,it does not follow that the accused 
was tried under Chap. XXXIIT, because a claim to 
be tried under s. 275, Criminal Procedure Gode can 
validly be made whether the complainant and the 
accused are both European or Indian British sub- 
jects, or one isa European and the other an Indian 
British subject, 

Cr. M. A. from the order of the Judge, 
High Court, Rangoon, dated November 
29, 1934. 

Mr. McDonell, for the Appellant. 


Page, C. J—Henry Wall Scott was 


tried at the November Sessions of the 
High Court before Dunkley, J., and a 
jury upon a charge of murder under 


s. 302, Penal Code. The jury by a unani- 
mous verdict found the accused guilty, 
and he was sentenced to death. 

On his behalf an appeal against the 
verdict and the sentence passed upon him 
atthe trial has been preferred to the 
High Court under s.449, Criminal Proce- 
dure Code (Act V of 1898), as amended. 
Under s. 449 (1) (a) it is provided that: 


“There acase istried byajury ina High Court 
or Court of Session under the provisions of this 
chapter, then notwithstanding anything contained in 
6. 418 or 8.423, sub-s. (2),or in the Letters Patent 
ofany High Oourt, an appealmay lie to the High 
Court on a matter of fact as wellas on a matter of 
law. 


The application now before the Oourt is 
for the admission of the appeal, and the 
question tobe determined is whether in 
the circumstances of the present case an 
appeal lies under s. 449, Criminal Pro- 
cedure Code. Now, under s., 443 it is 
provided that: 

“(1) Where inthecourse ofthe trial outside a 
presidency-town of any offence punishable with 
imprisonment, the accused person at any time 
before he is committed for trial under s. 213 or is 
asked to show cause under s. 242,’or enters on his 
defence under s, 256, asthe case may be, claims 
that the case ought to betried under the provisions 
of thie Chapter , the Magistrate inquiring into or 
trying the case aftermaking such inquiry as he 
thinks necessary and after allowing the accused 
person reasonable time within which to adduce 
evidence in support of his claim, shall, if he is 
satisfied (a) thatthe complainant and the accused 
personsor any ofthem are respectively European 
and Indian British subjects or Indian and European 
British subjects or (b)that in view of the con- 
nection with the case of both a European British 
subject and ah Indian British subject it is ex- 
pedient for the ends of justice that the case should 
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be tried onder the provisions of this Obapter, 
record a finding that the case isa case which ought 
to be tried under the provisions of.this Chapter, ‘or 
if he is not so satisfied, record a finding that it 1s 
not such a case. (2) Where the Magistrate rejects 
the claim, the person by whomit was made may- 
appeal to the Sessions Judge and the decision of 
the Sessions Judge thereupon shall be final and 
shall not be questioned inany Court in appeal or 
revision.” 


Under s, 444 it is provided that, 

“For the purposes of s, 443 ‘complainant’ means 
any person making a complaint or in relation. to 
any case of which cognizance is taken under cl... 
(b), 8. 190 sub-s, (l), any person who has given 
information relating to the commission of the 
offence within the meaning of s. 154.” ae 

In other words the “complainant” (sub- 
ject tothe proviso tos. 444), means either 
a person who has given information of 
the offence to a Magistrate or a person who 
has lodged what is commonly known. as 
the first information report to the Police 
(Section 4 (1) (A); s. 154). Now, in the 
present case the learned Advocate who 
appeared on behalf of the appellant stated 
and conceded that neither in the Court 
of the Magistrate before the accused was 
committed to trialnor inthe course of the 
trial nor atany other time was 8 claim 
made by the accused under s. 443 that 
the case ought to be tried under the 
provisions of Chap. XXXII. It was fur- 
ther stated and conceded that no inquiry 
wasmade by the Committing Magistrate 
astothe status of the accused or of the 
person who made the first information 
report, and that the Magistrate did not 
record a finding that the case was one 
which ought or ought not to be tried under 
the provisions of Chap. XXXII. Neverthe- 
less, it was. contended that an appeal lay 
under s. 149 (1) (a). 

In support of his contention Mr. Me- 
Donnell referred to an entry in the diary 
of September 3, 1934, purporting to have 
been made on the day upon which the 
accused was committed for trial before the 
High Court, in which the Magistrate certi- 
fied “that Mr. H. W. Scott is a European 
British subject under the Code.” The 
learned Advocate then stated that as 
it appeared that the first information 
report had been made by one Ramsaiwat 
on June 23, 1934, and that the report 
was signed by Kamsaiwat in Hindi, he 
hoped to satisfy the Court that the com- 
plainant was an Indian British subject. 
He added that the commencement of the 
trial atthe Sessions before Dunkley, J., 
an oral application was made by Mr. 
Williams, the learned. Advocate who was 
then appearing for the accused, that, the 
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trial should beheld in accordance with 
the provisions ofs. 275 of the Oode and 
“that the application being granted, the 
majority ofthe jury who tried the accus- 
ed were, European British subjects. Lastly, 
he pointed out that the Committing Ma- 
gistrate did not af any stage of the 
inquiry before him “inform the accused 
person of his rights under this Chapter.” 
(Section 447), 

In these circumstances the learned 
Advocate forthe appellant contended 
that the accused had been tried by a 
jury in the High Court “under the provi- 
sionsof Ohap. XXXIII of the Code.” 

Now, itis well to point out that the right 
ofappeal under s. 449 (1) (a) depends not 
upon whether in certain circumstances 
the accused might have been tried under 
the provisions of Chap. XXXIII, but 
‘whether he was infact co tried; and as 
regards any question as to whether the 
trial was rendered invalid by reason of 
the alleged failure of the Committing 
Magistrate tocomply withthe provisions 
of s. 447, it is enough to say that the 
matter is concluded against the appellant 
by s. 534 ofthe Code: U Zagariya v. Em- 
peror (1). 

Further, it isto be borriein mind that 
merely because an accused person js 
tried in accordance with the provisions of 
s 275 it does not follow that the accused 
was tried under Chap, XX XIII, because 
a claim to be tried under s. 275 can validly 
be made whether the complainant and the 
accused are both European or Indian 
British subjects, or one is a European and 
the other an Indian British subject. As 
regards the maimcontention urged on behalf 
ofthe appellant, Iam clearly of opinion 
that before itcan be held that there has 
been a trial bya jury in the High Court 
under the provisions of* Chap. XXXIII 
within the meaning of s. 449(1) (a), it is 
incumbent upon the appellant to satisfy 
the Court that he had duly preferred a 
Claim before the “Magistrate that the case 
ought tobe tried under the provisions of 
Ohap. XXXIII, before he was committed 
for trial and that upon such claim having 
been made, the Magistrate after making 
such inquiry as he deemed necessary and 
being satisfied - that the status of the 
complainant andthe accused respectively 
were such as to entitle the accused to a 
trial under (hap, XX XIII, had recorded a 
finding that the case was one which ought 


(1) 89 Ind, Oas. 459; A IR 1925 Ranc. 239; 26 
Or, L d 1371; 3 R 220, WE 
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to be tried under the provisions of that 
Chapter or that the Magistrate on the claim 
having only been made to him inthat 
behalf had rejected the claim but that on 
appeal to the Sessions Judge the claim of the 
accused to be tried under Chap. XX XIII had 
been granted. In my opinion, the Legis- 
lature plainly intended and enacted that 
before a trial could be held under the provi- 
sions of Ohap. XX XIII the question whether 
the complainant and the aecused possessed 
different nationalities should be investigated 
and determined by the Magistrate asa 
preliminary issue in the case before the 
accused was committed to trial, and that 
unless the claim was duly made and had 
been determined by the Magistrate or by 
the Sessions Judge as the case might be, the 
right of the accused to be tried in accordance 
with the provisions of Chap. XXXIII did 
not accrue. 

In the present case the nationality of the 
person who made the first information report 
has never been investigated, and there isno 
finding on the record as to what his nation- 
ality is. Itis further conceded, as I have 
stated, that no claim was made in the 
Committal Court or at any time that the trial 
sbould be held under the provisions of Chap. 
XXXIII and that no finding was recorded 
by the Magistrate that the case was one that 
ought to be tried under the provisions of this 
Chapter. Mr. McDonnell contended that 
the appellant would be able to satisfy the 
Court, if the appeal was heard, that the 
status of “the complainant” and of “the 
accused” necessary for the purpose of entitl- 
ing the accused to a trial under the provisions 
of Chap. XXXIII existed at the time of the 
trial. It matters not; because, as ıt is 
neither contended nor pretended that the 
condition precedent tothe accrual of a right 
to be tried under the provisions of Chap. 
X XXIII was fulfilled, namely, that aclaim to 
be tried under that Chapter had been made, 
investigated and determined as therein 
provided, in my opinion, it necessarily 
follows and must be held that the accused 
was not tried by a Jury in the High Court 
under the provisions of Chap. XXXIII. 

The decisions in Martinadale v Emperor 
(2)and Turner v. Emperor (3), are not in 
point, for these cases turned on the construc- 
tion of 8.449 (1) (a), which gives rise to 
different considerations, It is desirable that 
we should add, with all due respect, that we 


(2) 84 Ind, Cas, 1041; 26 Or. L J 401; 52 C 347; 40 
O LJ 256; 290 W N 447. 

(3) 86 Ind, Caz. 659; A I R 1925 Oal. 673; 26 Or. L 
J 835; 52 O 636, 
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do not agree with the judgment of Robinson, 
C. J. and Maung Gyi,J.,in U Zagariya v. 
Emperor (i), in so far as it was therein 
suggested or laid down that an appeal from 


the verdict and judgment in a trial held at, 


the Sessions of the High Court would lie 
underthe provisions of s. 418 of the Code. 
To that extent U Zagariya v. Emperor (1), is 
overruled. 

For these reasons in my opinion the 
appeal is misconceived, and itis dismiss- 


eda. 

Mya Bu, J.—I agree that the appellant 
has no right of appeal in this case. This 
right is sought under s.449 (1), Criminal 
Procedure Code, which runs as follows: 

“Where a case is tried by jury ina High Court or 
Court of Session under the provisions of this 
Ohapter, then, notwithstanding anything contained 
in s, 418 or s. 423, sub-s. (2) or in the Letters Patent of 
any High Oourt,an appeal may lie tothe High Court 
ona malter of fact as wellas on a matter of law.” 


Now, in order to bring the case within 
the purview of this section the trial by jury 
must have been a trial under the provisions of 
Chap. XXXIII ofthe Code. Unders. 443 an 
accused person may, at any time before he is 
committed for trial under s. 213, or is asked 
to show cause under s. 242 or enters upon 
his defence under s. 256, claim that the 
case ought to be tried under the provisions 
of this Chapter; and if such a claim is made, 
the Magistrate inquiring into or trying the 
case, after making euch inquiry as he thinks 
necessary hasto cometo certain findings 
as to the nationality of the complainant and 
that -of the accused, and upon such find- 
ings depends the decision as to whether a 
case should or should not be tried under the 
provisions of this Chapter. If the Magis- 
trate decides that the case ought to be tried 
underthe provisions of Chap. X XXIII orif 
the Sessions Judge, upon appeal against the 
Magistrate’s rejection of the accused's 
claim, so decides: 4) where the case isa 
summons Case, it is to be dealt with accord- 
ing to the procedure prescribed in s. 445, 
or (2) where the case is a warrant case, the 
Magistrate inquiring into or trying the case 
shall, if he does not discharge the accused 
under s. 209 or s. 253 commit. the case for 
trial to the Court of Session whether the case 
18 or is not exclusively triable by the Court. 
Therefore even ifa case be one whichis 
ordinarily triable by a Magistrate, if it isa 
warrant case and if the claim of the accused 
is upheld, the case must be committed tothe 
Court of Sessions, whether the case 
is or is not exclusively triable by that 
Court. When the case has been com- 
mitted under this rule and if the trial is 
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by jury, the Court trying the case must 
follow the provisions of s. 275 the first sub- 
section of which provides: i 

“In a trial by jury before the High Court or Court 
of Session of a person who has been found under 
the provisions of this Oode to be a European or 
Indian British subject, a majority of the jury shall, 
if such person before the first juror is called and 
accepted so requires, consist, in the case of a Euro- 
pean British subject, of persons, who are Europeans 
or Americans and, in the case ofan Indian British 
subject, of Indians.” 


It must here be noted that in order to the 
validity of the requisition under s. 275 (1), 
the accused must 


“have been found under the provisions of this Code 
to be a European or Indian British subject.” 


In the present case the accused did not 
make a claim to have the case tried 
under the provisions of Chap. XX XIII, 
when the case was in the Court of the 
Magistrate or at any time afterwards. It 
is, however, stated at the Bar that the learn- 
ed Advocate defending him at the trial 
before Dunkley, J., invoked the aid of 
s. 275 (1) by asking on behalf of the accus- 
ed that the majority of the jury should 
consist of Enropean British subjects, and 
the majority of the jury did consist of Euro- 
pean British subjects. It is urged on 
behalf of the accused that although a 
claim to have the case dealt with under 
Chap. X XXIII, had not been made before the 
Magistrate as provided bys. 443, requisition 
under s. 275 (1), Criminal Procedure Code, 
was sufficient to convert the trial by jury 
before the High Court into a trial under 
the provisions of hap. XXXII. ‘This 
contention, in my opinion, cannot be main- 
tained. It is, to my mind, clear that in 
order that a trial by jury before a High 
Court or Court of Session may validly be 
regarded as a trial under the provisions 
of Ohap. XXXII, aclaim for trial under 
the provisions of the Chapter must have 
been made and upheld under s. 443, before 
the case is committed by the Magistrate, 
and therefore for the purpose in hand it 
appears to me that it is- essential to the 
validity of the requisition under s. 275 
(1) that a claim to be. tried under the 
provisions of Chap. XXXII, must’ have 
been made and upheld under s. 443. 
Otherwise the words “who has been 
found under the provisions of this Code” 
in s. 275 (1) would bear no meaning what- 
ever; for the only provisions of this Oode 
under which an inquiry anda finding as 
to the nationality of an accused person are 
made are s. 443 and s. 528 (A), and the- 
latter section is expressly for cases to which 
the provisions of Chap. XXXII, do not 


1939 


apply. Therefore it is obvious that in 
_order to the validity of a requisition under 
s. 275 (1) as one made ina trial under the 
provisions of Ohap,, XXXIIL, there must 
have been a claim under s. 443 of the Code, 
which is ‘absent in this case. Another 
reason why a trial before the Court of Ses- 
sion in which neither a claim nor au 
inquiry has been made under e, 443 cannot 
‘be deemed tobe a trial under the provi- 
sions of Chap. XX XIII, isthat ifthe case 
‘happened to be a warrant case, but not 
exclusively triable by the Court of Session 
and therefore was one ordinarily within the 
competence of a Magistrate to try and if 
the Magistrate in the absence of any such 
claim under s. 443 were to have tried the 
case and convicted the accused person, the 
accused person would not be in a position 
to challenge the validity of the trial after 
he has been convicted. For the. above 
reasons, it is clear, in my opinion, that the 
trial df the appellant was not a trial under 
the provisions of Chap. XX XIII, Crimina 
Procedure Code, and. therefore the appellant 
cannot invoke the, aid of the provisions of 
s: 449 (1% of the Code. ,. i 
Baguley, JI agree ihat this appeal 
must’ be dismissed, but I should like to 
bum up thé position in afew words. The 
appeal 13 filed under s. 449, Criminal Pro- 
cedure Code. Section 449 gives a right of 
appeal in cases tried under Chap. XX XIII. 
Section 443 says that for a trial to be under 
Chap. XXXIII, at acertain early stage of 
‘the: proceedings the accused has got to 
make’cldim ‘that owing to certain facts the 
trial shall'bé under Chap. XXXII. If the 
Court allows the claim after investigation, 
then the trial is under Chap. XXXIII. It is 
admitted inthe present case that no such 
claim ` was ever made. There was no 
investigation and no finding that for any 
reasons (Jhap. XXXIII should apply. 
This’ being the case, the trial was, like all 
ordinary, trials, under Chap. XXIII, 
and under that Chapter there is no right of 
appeal under s. 449. This appeal under 
s. 449 must, therefore, be rejected. 
“D Appeal dismissed. 
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OUDH CHIEF COURT | 
Second Civil Appeal No. 116 of 1933 
January 29, 1935 
Nanavorty AND Tuomas, JJ. 
BAJRANG SINGH AND ANOTDER-— 

l DuFENDANTS—APPELLANTS 
VETSUS 
GOBIND PRASAD AND ANOTAER— 
PLAINTIFFS AND ANOTHER— DEFENDANTS 
— RESPONDENTS 

Hindu Law—Widow's estate—Transaciion chal- 
lenged by reversioners—Tests to apply—Burden of 
proof of competency of limtted owner to transfer 
estate— Legal necessity—Burden of proof asto— 
Mortgage by manager of joint Hindu jfamily— 
High rateof interest—Proof of necessity of borrowing 
at high rate,to be adduced—-Minor—Debt—Widow of 
minor discharging debt contracted during minority 
—Whether binding on reversioners—Alienees not 
bona fide lenders—Only smull portion supported by 
legal necessity—Ieversioners, how far bound, 

The principal test to apply to a transaction 
which is challenged by reversioners as an 
alienation not binding on them, is whether the 
alinee .derives title from the holder of 
the limited interest or life tenant. If the 
claim is based on an alienation by the widow 
or on a contract by her, the onus must be 
on the alienee to show that circumstances 
existed which entitled her to transfer her limited 
estate, Where amortgsgee has obtained his title 
from the widow under a mortgage executed by 
the widow herself, it is his duty to prove 
legal necessity in respect of the consideration 
of that mortgage before he can contend that the re- 
versioners of the widow's deceased husband were 
bound by that mortgage. Khunni Lal v, Govinda 
Krishna Narain (5) followed Tirupati Raju v. 
Venkayya (4), relied on. [p. €45, col. },] 

It is incumbent on thoss who support a 
mortgage made by the manager of a joint Hindu 
family to show not only that there was necessity 
to borrow but that it was not unreasonable to 
borrow at some such high rate and upon such 
terms as were entered in the deed in dispute; and 
if if was not shown that there was necessity 
to borrow at the rate and upon the terms con- 
tained in the mortgage, that rate and those terms 
cannot stand, Nazir Begam v. Rao Raghunath 
Singh (6', followed. [p. 845, col. 2 ] 

A debt contracted by a minor is void ab initio 
aud he is not legally liable to pay debts con- 
tracted during his minority. Oonsequently his 
widow cannot discharge a debt which was not 
binding upon her husband so as to bind the 
reversioners of the estate of her husband by her 
conduct and in paying it she will not be acting in 


‘good faith. [p. 846, col. L] 


Where the creditors of the widow are found 
not to be bona fide lenders and they are found 
to have known that the whole object was to ruin the 
estate held by the widow, and only a small 
portion of the sum lent is found to be for legal 
necessity, the reversioners will be bound only to the 
ie for which legal necessity existed. [p. t46, col. 
2 

F.C. A. against the decree of the District 
Judge, Lucknow, dated January 21, 1933, 
confirming that of the Subordinate Judge, 
Mohanlalganj, Lucknow, dated December 
5, 1931. 
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Messrs. L. S. Misra and Sri Ram, for the 
Appellant. 

Messrs. M. Wasim, R. K. Bose and Bhag- 
wati Nath Srivastava, for the Respond- 
ents. 

Judgment.—This is a defendants’ ap- 
peal from an appellate judgment of the 
learned District Judgeof Lucknow dated 
January 2], 1933, confirming the judgment 
and decree passed by the Subordinate 
Judge of Mohanlolgeanj, dated December 
5, 1931, partly decreeing the plaintiffs’ 
guit. 

The following pedigrees will serve to 
show the relationship betwee the parties: — 





RAM ADHIN 
| 
| | 
J atpal Singh Ram Autar Manohar Lal 
| 
Baijnath Govind Prasad 
(Plaintiff ‘Planintifl 
No, 2.) No. 1) 
| | 
Sarju Prasad Ram Asre 


(died on 1918 
married Musam- 
mat Brahma Dei, 
Defendant No. 4.) 


Ram Adhin died on June 24, 1911, 
leaving as his heirs Jaipal Singh, Govind 
Prasad, plaintiff No. 1, and Ram Asre, 
minor, his other heirs having died before 
him. These three persons divided the 
property amongst themselves and each 
became a separate owner of the property 
that fell to his lot. In this manner Ram 
Asre got a10 pies 134 karants share in 
village Sheolar and a lanna 4 pies share in 
village Razakpur and another | anna 4 pies 
share in village Jamalpur and 3 biswas of 
under-proprietary land in village Sithauli. 
On July 18, 1912, Musammat Ram Kali 
applied to be appointed guardian of the 
minor Ram Asre. In her application she 
mentioned that Ram Asre was born in March 
1896. In 1914 Musammat Ram Kali died. On 
June 29,1914, one Mangal, the purohit or 
family priest of the family of Ram Asre 
got his name mutated in the revenue papers 
as guardian of Ram Asre. On Decem- 
ber 17,1914, Ram Asre was declared a 
major by the Revenue Court at the insti- 
gation of Mangal, and Kam Asre was 
removed from the guardianship of Mangal. 
On June 22, 1915, Ram Asre executed a 
bond, (Ex. B-27) for Rs.600 at 6 per cent. 
compound interest in favour of his guon- 
dam guardian Mangal on account of personal 
expenses connected with his marriage. 


(married Musam- 
mat Ram Kali.) 
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Ram Asre married Musammat Brahma 
Dei, defendant No. 4, sometime towards 
the endof 1915. On May 25,1917, Ram 
Asre executed a simple mortgage in 
favourof one Gajadhar for Rs. 3,300 at 
10 annas per cent. compoundable yearly, 
hypothecating his 10 pies 134 karants 
share in village Sheolar, (Ex B-1). In 
March 1918 Ram Asre died. A litigation 
ensued in the Revenue Court as to who 
should get mutation ofnames in place of - 
the deceased Ram  Asre. Musammat 
Brahma Dei asthe widow of Ram Asre 
applied for mutation in’ her favour and 
Jaipal Singh, claiming to be the heir of 
Ram Asre under a will, also applied for 
mutation. Ultimately the Revenue Court 
ordered mutation in favour of. Brahma 
Dei. On October 1, 1918, Musammat 
Brahma Dei executed a thekanama or 
leasein favour of one Pitambar extending 
for a period of 20 years in respect of 
the whole of Ram Asre’s property men- 
tioned above. Pitambar was to pay 
Rs. 200 annually to Brahma Deiand to 
appropriate the yest of the, profits.for 
himself and for payment ofthe  costs-of 
litigation. Musammat Brahma Dei not only . 
won the mutation case but also the civil 
suit filed by Jaipal on the basis of the 
will set up by him, which was decided 
on July 30, 1930. Before this Mangal had 
brought a suit to recover a sum of 
Rs. 724-8-0 in respect of his bond Kx. B-27 
and he obtained a compromise decree in 
his favour on January 24, 1919 (Ex. B-5). 
Mangal then proceeded «to execute this 
decree and put thel anna4 pies*chare in 
village Razakpur to sale. Musammat 
Brahma Dei applied to the Court executing 
the decree for permission to mortgage the 
property under sale and to pay off Mangal’s 
decree. On January 4, 1921, Musummat 
Brahma Dei execuied a simple mortgage 
(Ex. B-2) in favour of Mangal for Rs. 500 
at 374 per cent. compound interest hypo- 
thecating an 8 pies share in village 
Razakpur and another 8 pies share in 
village Jamalpur. On the same date, the 
January 3, 1921. Musammat Brahma Dei 
also executed another mortgage in favour 
of one Bihari for Rs. 300 at the same 
exorbitant rate of interest and hypo- 
thecating the same property. In 1921 
Musammat Brahma Dei-sued Pitambar for 
cancellation of the  thekanama in his 
favour and this suit was compromised on 
April 6, 1921. Under the compromise 
Pitambar was to get Rs. 2,550 within three 
months and then the lease was tobe can 
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celled otherwise it was to stand and the 
suit of Musammat Brahma Dei would 
stand dismissed with costs. On May 17, 
1921, the mortgage deed in suit Ex. 4, was 
executed by Musammat Brahma Dei in 
favour of the defendants-appellantsto pay 
off Rs, 2,550 to Pitambar and also to clear 
of all other previous debts against Musam- 
mat Brahma Dei. This deed was infavour 
of Chhuttan Lal, Jagannath Prasad and 
Bajrang Singh for Rs. 5,000 bearing 
interest at 124 per cent. compoundable 
half yearly. The entire property of Ram 
Asre was hypothecated under this deed, 
half with possession and half without 
possession. The consideration of Rs. 5,000 
was = up as follows: — 


S. A. P, 

1 1515 0 O to pay off Gajadhar's 

mortgage, Ex. Bel. 

2 517 0 0 to pay off Mangal’s mort- 

gage, B-2. 
3 310 0 0 to pay off Bihari’s mort- 
gage, B-26. 

4. 6412 0 for purchuse of stamps. 
9.4. 2088 i 0 to satisfy Pitambar's 
nye decree, Bed. 

6 - 5 0 O for ekka hire, ete. 


+ 
re 
`~ 








Total...5000 0 0 








In 1928 the mortgagees Chhuttan Lal, 
Jagannath Prasad and Bajrang Singh 
sued Musammat Brahma Dei to recover a 
sum of Rs. 9,417-2-9 on foot of their mort- 
gage Ex. A, andon July 18, 1928, the 
. mortgagees obtained a decree for sale from 
the Subordinate Judge of Mohanlalganj. 
The judgment in that case is Ex. B-21, and 
in it the true character of Mangal 
the family priest of Ram Asre, is fully 
depicted. The decree of July 13, 1923, 
was putin execution and the mortgaged 
property was put up for sale, but on 
May 6,193], the present suit, which has 
given rise to this second appeal, was 

ied by Govind Prasad and Baijnath, 
as the reversioners of Ram Asre for set- 
ting ee the mortgage deed in question 

x. 4. 

Upon the pleadings of the parties the 
learned Subordinate Judge of Mohanlal- 
ganj in whose Court the suit was filed, 
framed the following issues :— 

1. Wasthe mortgage deed executed for 
legal necessity ? 

2. Were the debls alleged to have been 
satisfied by the mortgage deed in suit 
incurred during Ram Asre’s minority? 

3. Are plaintiffs estopped from raising 


er 
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the plea ofthe minority of Ram Asre was 
alleged ? 

4. To what relief are the plaintiffs 
entitled. 

The learned Subordinate Judge held that 
the mortgage deed in suit Ex. 4 was bind- 
iag on the plaintiffs reversioners in res- 
pect of Gajadhar’s mortgage, Ex. B-21. 
He held that it was not binding on them 


ein respect of Mangal’s mortgage liy. B-2, 


nor in respect of Bihari’s mortgage, 
Ex. B-26. The items of Rs. 64-12-0 for 
purchase of stamps was held to be 
binding to the extent of half, namely 
Rs, 32-6-0. With regard to Pitambar's 
decree, Ex. B-3, for Rs. 2,588-4-0 the mort- 
gage deed Ex. 4, was held binding on the 
plaintiffs only to the extent of Rs. 600. 
The items held to be binding on the 
plaintiffs were to carry interest at 12 per 
cent. per annum compoundable yearly. 
The last item of Rs. 5 cash of ekka hire, 
etc., was also held binding on the plaintiffs 
and was also to carry interest at the same 
rate. 

Issue No, 3 framed by the trial Court 
was not pressed and was, therefore, 
answered inthe negative. On Issue No. 
2 the learned Subordinate Judge held 
thatthe date ofthe birth of Ram Asre 
given by Musammat Ram Kali inher ap- 
plication to be appointed as his guardian, 
namely the month of March 1896, was the 
correct date. Ram Asre, therefore, attained 
majority in March 1917, and the learned 
Subvordinate Judge beld that the deed 
Ex. B-27 executed by Ram Asre in favour 
of Mangal on June 22,1915, was executed 
during the minority of Ram Asre, while the 
mortgage deed Ex. B. 1 executed by Ram Asre 
in favour of Gajadhur on May 25, i917, 
was executed after the latter had attained 
his majority. The Subordinate Judge 
accordingly partially decreed the plaintiffs’ 
suit in terms of the findings set forth 
above. 

In appeal the learned District Judge 
of Lucknow agreed entirely with the 
findings of the trial Court and dismissed 
the appeal as well as the cross objections 
filed by the plaintiffs with costs. Dis- 
satisfied with the judgment of the lower 
Appellate Court the defendants-appellants 
have filed the present appeal. 

We have heard the learned Counsel of 
both parties at great length and have 
taken time to consider our judg- 
mene. 

The first contention raised on behalf 
of the appellants is that as the plaintiffs 
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filed a suit to set aside the mortgage 
deed in respect of which a decree had 
already been passed by a competent Court 
in favour of the defendants-appellants as 
against the widow Musammat Brahma 
Dei representing the estate of her deceased 
-husband, the lower Courts were wrong in 
entertaining the suit of the reversioners 
in the absence of any proof that the decree 
obtained by the defendants-appellants had, 
not been fairly and properly obtained. 
This contention that the plaintiffs-respond- 
ents could not succeed in their present 
suit without first suing for setting aside 
the judgment and decree passed by the 
Subordinate Judge of Mohanlalganj in 
favour of the defendants-appellants has 
been raised for the first time in this 
second appeal. No such plea was taken 
before the trial Court and no issue was, 
therefore, framed in respect of this con- 
tention, nor was this plea taken in the 
lower Appellate Court. The learned 
Counsel for the defendants-appellants has 
argued that a desree cannot be set aside 
except upon the ground of fraud or 
collusion, and in support of his contention 
he relied upon the rulings reported in 
Ganpat Pandey v. Bindeshari Partab 
Bahadur (\), Katma Natchiar v. Rajah 
of Shivagunga (2), and Risal Singh v. 
Balwant Singh (3). In our opinion these 
rulings have no applicability tothe facts 
of the present case. fn the rulings cited 
above the widow was held to represent 
the estate of her deceased husband, 
whereas in the present case it is clear 
that Musammat Brahma Dei could not 
be. said to represent the estate of her 
husband so as to bind her husband's 
estate in order to pay off her debis, 
unless those debts were proved to have 
been incurred for legal necessity. Ib 
was admitted by the learned Oounsel 
for the plaintiffs-respondents that if the 
decree against the widow obtained by 
the defendants-appellants on July 13, 
1928, (Ex. B-21) bad been against the 
estate of the widow's hushand, then it 
would have been binding upon the rever- 


sionary heirs of her husband, but 
the decree of the July 13, 1922, 
(1) LOG Ind. Oas. 481; 2 Luck, 133; 4 OWN 


140. 

(2) 9M IA 539; 2 W RPO 3]; 1 Suth. P OJ 520; 
2 gar. P O J 25; 19 E R 843. 

(3) 43 Ind. Cas. 553; 40A 593; 28 O LJ 519; 
24 M LT 331; 9 LW52; 230 WN 326; (1919) 
M W N155; 36M LJ 997; 2LBom.L R511; 451A 
168 (PO), | 
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was only against the widow in 
her personal capacity and not as represent- 


ing the estate of her husband, and, there- 


fore, the plaintiffs-respondents, as the 
reversionary heirs of Ram Asre, were not 
bound by that decree. ‘he learned 
Counsel for the plaintiffs-respondents has 
cited the Full Bench ruling of the Madras 
High Court reported in Tirupatiraju v. 
Venkayya (4), in which’ it was held that, 
where a Hindu widow who had mortgaged 
her husband's estate fora debt contracted 
by her was sued by the mortgagee and 
compromised the suit by purporting to 
make over the property to the mortgagee 
absolutely, the burden of proving that 
the compromise was valid and binding 
on the reversioners was on the mort- 
gagee purchaser. In the course of his 
judgment in that case the learned Ohief 
Justice of the Madras High Court made 
the following observations :— 

“But in the present case, she (the widow) was 
not, infact, sued in her representative capacity. 
She was sued as a mortgagor on the second 
mortgage, that is, to enforce a contract made by 
her, and she compromised that suit by purporting 
to make over the property to the mortgagee 
absolutely. This, in my judgment, she cannot do 
except subject to the rule stated. above for the 
protection of the reversioner.,,........But what I do 
hold is that in an action against the widow ona 
contract made by the widow, a compromise by 
which she makes over the estate stands on no 
different footing from a conveyance by her of the 
property” tee 

Mr. Justice Coutts-Trotter in his separate 
judgment in this very case agreeing with 
the Chief Justice made the following 
observations :— i 

“I think, that the rule that a widow as repre” 
senting the estate can effectually settle claims 
arising out of the acts of others, is a statutory 
one..‘ui sit finis litium. But to give her the 
seme power in relation to her own acts would be 
to make her, as it were, a Judge in her own 
cause; she is not solely concerned with her duty 
to the estate, as may be supposed in the former 
ease, but is obviously liable to a bias in favour 
of attempting to validate her own acts Such-_a 
conclusion would obviously deprive the reversioners 
of the very protection which the Hindu Law 
endeavours to give them, and would unquestionably 
lead to endless collusive compromises, as the present 
one may well have been.” ; aa f 

Mr. Justice Kumaraswami Sastri in his 
Separate judgment agreeing with the 
learned Chief Justice’ in the same case 
made the following observation: — 

“It is also clear that the widow's action in 
alienating her husbant’s estate for her private 
debt or for a purpose which under Hindu Law 
would not amount to necessity is bayond her 
powers, and she cannot take advantage of her 


(4) 67 Ind Cas, 479; 45 M S504; 151, W 395; 
33ML T 181; 42ML J 392; (1922) M W N 207,4 


_1R 1922 Mad. 131. 
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representative capacity to validate a purely personal 
transaction. The interposition of a decree by 
consent would not, in my opinion, make any differ- 
enceas to the onus of proofin such cases.” 


As pointed out by their Lordships 
of the Privy Council in Khunni Lal v. 
Govinda Krishna Narain (5), the principal 
test to apply to a transaction which is 
challenged by reversioners as an aliena- 
tion not binding on them, is whether the 
alienee derives title from the holder of 
the limited interest or life tenant. If 
the claim is based on an alienation by 
the widow or on a contract by her, the 
onus must be on the alienee to show that 
circumstances existed which entitled her 
to transfer her limited estate. The 
rulings relied upon by the learned 
Counsel for the defendants-appellants in 
support of his contention that the decree 
obtained by the defendants-appellants on 
the July-13, 1928, could not be set aside 
except on the ground of fraud or collusion 
are, therefore, inapplicable to the present 
case. The defendants-mortgagees obtained 
their title from the widow under a mortgage 
executed be the widew herself, and there- 
fore.it was their duty to prove legal neces- 
sity in respect ofthe consideration of that 
mortgage before they could contend that 
the reversioners of Ram Asre were bound by 
that mortgage. 

The first ground taken in the memorandum 
of appeal, therefore, fails and in our opinion 
in the circumstances of the present case, the 
defendants were bound to prove legal neces- 
sity for the mortgage executed by Musam- 
mat Brahma Dei in their favour. 

- Wewillnow take up each item of the 
ecusideration for the sum of Rs. 5,000 
entered in the mortgage deed, Ex. 4. 

As regards the first item of Rs. 1,515 set 
apert to pay off Gajadhar’s mortgage,Ex. B-1, 
the lower Courts have allowed Rs. 1,300 
principal with interest at 74 percent. per 
annum. In our opinion the defendants- 
appellants have gotno legitimate grievance 
in respect ofthat item. Nolegal necessity 
forthe higher rate of interest and for en- 
cumbLering the entire property of the deceased 
Ram Asre has been made out by the defend- 
ants-appellants. In Nazir Begam v. 
kao Raghunath Singh (6), it was held 


(5) 10 Ind. Cas. 477; 33 A 356; 15 OWN 545; 
8A LJ 552; 13 OLJ 575; 13 Bom. L R 427; 1OM 
L T 25; (1911) IMW N 432; 21 M LJ 645: 3814 

(P C) 


(6) 5U Ind. Cas. 434; 41 A571: 36 M L J 521; 


17 A L J591; 23 O WN700; 21 Bom. L R 484: - 


z6M1, T 40; 30 O L J 86; (1919) MW N 
a )J U P L R(P O) 49: 11 LW 188; 46 TA 145 
WP OL ` 
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by their Lordships of the Privy Council 
that ib was incumbent on those who 
support a mortgage made by the 


manager of a joint Hindu family to show 
not only that there was necessity to borrow 
but that it was not unreasonable to borrow 
at some such highrate and upon such terms 
as were entered in the deed in dispute; and 
that if it was not shown that there was 
necessity to borrow at the rate and upon the 
terms containedin the mortgage that rate 
and those terms could not stand. The 
proposition of law propounded by their 
Lordships of the Judicial Committee fully 
supports the action of the lower Courts in 
only allowing the defendants the principal 
sum of Rs. 1,300 with interest at 74 per cent. 
compoundable yearly. 

As pointed out by both the lower Courts, 
Mangal the “purohit’,or the family priest 
of Ram Asre, was the agent of Raja Ram, 
father of the mortgagee Bajrang Singh, and 
Bihari Lal is the father-in-law of Raja Ram, 
who is a client of Babu Ram Charan, Vakil. 
The mortgagees Chhuttan Lal and Jagan- 
nath Prasad are brothers and Chhuttan Lal 
isthe clerk of Babu Ram Charan. Babu Ram 
Oharan was the Pleader of Musammat 
Brahma Dei in the mutation case and inthe 
suit filed by Jaipal on the basisof the will 
as alsoin the suit brought by Musammat 
Brahma Dei for cancellation of the lease 
against Pitambar. It was onthe advice of 
Babu Ram Charan that the compromise with 
Pitambar was made and it was on his 
advice that the mortgagedeed in suit was 
executed; in the suit brought by the 
defendants-appellants against Brahma Dei 
on the basis of their mortgage deed Babu 
Ram Charan appeared as their Counsel, and 
in the present suit, he has been examined as 
their witness as D. W. No.6. We entirely 
agree with the strictures passed by both the 
lower Courts as to the unscrupulous manner 
in which Musammat Brahma Dei, a 
pardahnashin lady, as has been over-reach- 
ed by those who were round about her, and 
who wanted to fleece her of her husband's 
property. Babu Ram Charan has himself 
admitted in cross-examination that if he had 
known what he should have known that 
Musammat Brahma Dei had no means of 
paying to Pitambarthe sum of Rs. 2,550 
within threemonths, then he would never 
have suggested to her to enter into the 
compromise with Pitambar. There can be 
no doubt whatsoever that on- the face of 
it the compromise was most prejudicial to 
the interest of Musammat Brahma Dei, and 
that she should have entered upon such an 
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unfair and inequitable compromise under 
the advice of her own lawyer proves to our 
satisfaction that she was the victim of 
unscrupulous men. It is difficult to prove 
fraud by direct evidence but the circumstan- 
ces of the case, inour opinion, justified the 
lower Courts in coming to the conclusion 
thatthere was a conspiracy to cheat the 
young widow Musammat Brahma Dei. The 
conduct of those round about the latter 
speaks for itself, and we do not wish to say 
anything further in the matter. 

Ttem No. 2 for Rs. 517 to pay off Mangal’s 
mortgage, Ex. B 2, has been disallowed by 
both the lower Oourts and the defendants- 
appellants have acquiesced in the decision 
of the lower Courts. <5 
t As regards Item No. 3 to pay off Bihari's 
mortgage, this was admittedly executed at 
a time when Ram Asre was a minor and a 
debt contracted by a minor is void ab initio. 
In Bindeshri Bakhsh Singh v. Chandika 
Prasad (7), it was held by a Bench of the 
Allahabad High Court that 8 person who 
had executed a bond whilst he was a minor 
could not when he attained majority by 
executing a second bond to the same effect 
ratify or confirm the former bond. It was 
held in that case that all transactions 
entered into by a minor are void and not 
merely voidable. Similarly in Jagdambika 
Prasad Singh v. Kali Singh (8) it was held 
by a Bench of the Patna High Court that 
a time-barred debt constituted a valid 
antecedent debt binding onthe son for the 
purpose of supporting an alienation by the 
father of joint ancestral property of the 
family, provided that the debt was legally 
recoverable from the father had been alive. 

In the present case since Ram Asre 
was not legally liable to pay the debt of 
Bihari which he contracted during his 
minority, his widow Musammat Brahma 
Dei could not discharge a debt which was 
not binding upon her husband so as to 
bind the reversioners of the estate of her 
husband by her conduct. Since the debt 
was not legally recoverable from Ram 
Asre, Musammat Brahma Dei was not acting 
in gcod faith in paying it. It is also to be 
noted in this connection that the appellants 
were not strangers tothe family and they 
knew the whole truth and themselves 
brought about a situation which resulted 
in the execution of the mortgage deed in 
suit, Ex. 4. It seems tous that Raja Ram 

(7)"100 Ind. Oas. 748: 49 A 137; 25 AL J 132; Al 


R 1997 All, 242. | 
(8) 129 Ind. Cas. 130; 9 Pat. €43; AI R 1931 
Pat. 40; Ind, Rul. (1931) Pat. tê; 12 P L T 
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with the help of Chhuttan Lal who is the 
clerk of Babu Ram Charan, Vakil engineer- 
ed the whole scheme to ruin the young 
widow Musammet Brahma Dei and the ap- 
pellants cannot, in our opinion, be deemed 
to be persons who advanced money to 
Musammat Brahma Dei in good faith. In 
Hanoomanprasad Pandey v. Babooee Munraj 
Koonwaree (9), their Lordships of the Privy 
Council laid down the following proposition 
of law :— 

“The power of the manager for an infant heir to 
charge anestate not his own, is, under the Hindu 
Law, a limited and qualified power. It can only be 
exercised rightly in a cass of need, or for the 
benefit of the estate. But where,in the particular 
instance, the charge is one that a prudent owner would 
make, in order to benefit the estate, the bona fide 


lender is not affected by the precedent mismanage- 
ment of the estate.” 


In the present case we are clearly of 
opinion that the defendants-appellants - 
were not bona fide lenders and that they 
knew exactly that the whole object was to 
ruin the estate held by the widow of Ram 
Asre, 

The finding of the lower Courts on Items 
Nos. 4 and 6 have not been challenged 
before us and we need not say anything in 
respect of these two items. 

Item No.6 is in respect of a sum of 
Rs. 2,588-4-0 which was set apart to satisfy 
Pitambar’s decree, Exhibit B-3. In 
respect of this item we entirely agree with 
the reasoning of the two lower Courts and 
the conclusion arrived at by them. We 
have shcwn above that the appellants 
were not bona fide lenders and that the 
only sum out of this item of Rs. 2,588-4-0 
which can be held to be for legal neces- 
sity is the amount of Rs. 600 which the 
lower Courts have held to be binding on 
the plaintiffs’ reversioners. We endorse 
that finding. The evidence of D. W. No. 6, 
Babu Ram Charan itself goes toshow that 
the defendants-appellants were not bona 
fide lenders. Babu Ram Charan has depos- 
ed in cross-exmaination that’ the benefit 
which defendant No, 4 Musammat Brahma 
Dei was to derive from the compromise 
with Pitambar was that she would: get. 
possession of her husband’s estate. This is 
not correct-in view cf the terms of the 
compromise. Babu Ram Charan has also- 
stated thatif he had known that Musammat 
Brahma Dei was not able to raise the 
money for paying Pitambar, he cannot say 
what advice he would have given to her. 
In our opinion the transaction speaks for 
itself, “res ipsa loquitur.” . i 

(9) 6 M I A 393 at p. 423; BW R 81 n; Sev. 253 n; 
2 Suther 29; 1 Sar. 552 (P O). 
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The lower Courts have given very good 
reasous for holding that the compromise with 
Pitambar was “absolutely disastrous to 
Musammat Brahma Dei, and ought never 
to have been entered into by her, and 
once having entered into the compromise 
with Pitambar she would have been well- 
advised not to have kept toit and to have 
allowed her suit against Pitambar to be 
dismissed rather than have entered into the 
mortgage deed, Ex. 4, with the defendants- 
appellants. G 

For the reasons given above we are in 
complete agreement with the findings and 
conclusions arrived at by both the lower 
Courts. The result is that this appeal fails 
and is dismissed-with costs. 


N. : Appeal dismissed. 


MADRAS HIGH COURT 
Appeal Against Appellate Order No. 193 
of 1929 
October 2, 1934 
Brasuey, C. J. AND KING, J. 
ALLADA LAKSHMIKANTA RAO— 
; APPELLANT 
7 Versus 

NADDELLA RAMAYYA—Rasponpent 

Limitation Act (IX of 1908}, Sch. I, Art. 182 (4) 
—Amendment of decree after decree ts time-barred 
—Amendment of formal nature—Limitation for 
execution—Amendment, whether gives fresh starting 
pomit. 

Under Art. 182 (4) of the Limitation Act where 
a decree has been amended, the decree-holder is 
entitled to apply for execution within three years 
from the date of the amendment, The fact that 
the decree had become time-barred at the time of 
the “pplication for amendment or that the amend- 
ment appara for is unnecessary, are matters to be 
dealt with by the Court to which the application 
for amendment is made. 

A final decree was passed on December 2, 1921. 
On October 21, 1925, that decree was amended. 


On January 20, 1928, an application for execution 
was made: 


Held, that the application was not time-barred, even 


though the amendment of the decree was merely - 


a formal one and the final decree was an execut- 
able oné evenin its unamended form, Nagendra 
Nath Dey v. Suresh Chandra Dey (1), followed, 
ra gail Kutty v. Kottakkat Kuttu (2), not follow- 
‘ed. 


A. against the. order of the District 
‘Court of Kistna at Masulipatam, dated 
March 4, 1929, and made in Appeal 
No. 171 of 1928, preferred. against the 
order of the Court of the District Munsif 
of Gudivada, dated May 3, 1928, and 
made in E. P. No. &6 of 1928 in O. S. 
No. 147 of 1917. 


Mr. Ch. Raghava Rao, for the Appel- 
lant. 
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. A. Lakshmayya, for the Respond- 
sent. 

Judgment.—This appeal raises a ques- 
tion of limitation. The final decree in 
the suit was passed on December 2, 1921. 
On October 21, 1925, that decree was 
amended. It is contended here that the 
final decree of December 2, 1921, had 
become barred by the date of the applica- 
tion for the amendment of the decree 
and its amendment on October 21, 1925. 
On March 28, 1927, the decree-holder 
applied for execution. This application 
was dismissed on May 4, 1927. Heagain 
applied on November 4, 1927. His ap- 
plication was again dismissed on November 
22, 1927. The execution petitioner filed 
another petition on January 20, 1928, 
and objection was raised that the petition 
was barred by Jimitation as having been 
presented more than three years after the 
passing of the final decree on December 
2, 1921. The District Munsif upheld this 
objection. The lower Appellate Court 
reversed the District Munsif’s decision. 
Hence this appeal. 

It is argued here that the amendment 
of the decree was merely a formal one 
and that the final decree was an execut- 
able one even in its unamended form. 
In our view, we are nos concerned with 
that. The fact that the final decree had 
already become barred or that the amend- 
ment applied for was unnecessary were 
matters to be dealt with by the Court 
to which the application had been made 
for the amendment, and we agree with 
the view of the District Judge that the 
effect of Art. 182 (4) of the Limitation Act, 
must be that it is an answer to any 
objection taken with regard to the plea 
of limitation so far as the earlier final 
decree is concerned. The words of 
Art. 182 (4) of the Limitation Act are: 
where the decree has been amended a 
period of three years’ limitation is given 
starting from the date ofthe amendment 
of the decree. Jt was the amended 
decree that the decree-holder sought by 
his subsequent applications to execute. 
We propose to give the words of that 
Article of the Limitation Act their plain 
meaning following the principle of con- 
struction laid down by the Privy Council 
in Nagendra Nath Dey v. Suresh Chandra 
Dey (i). The head-note of that reads as 

(1) 137 Ind. Cas. 529; 68 M L J 328; A I R1932 
P O 165; Ind. Rul, (1932) P O 195; 36 OC WN 
8203; (1932) A L J 643; 34 Bom. L R 1065; 55 


O L J 528;33 P LR 621; 36 L W7;9O0W N 
681; (1932) M W M 817; 59 I A 283; 6001(P 0) 
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follows: 

“Under the Limitation Act, Ait 1*®, cl. 2, ‘where 
there has been an appeal’ time for execution of 
the decree runs from the date of the decree of 
the Appellate Court. The words of the Article are 
plain and without any qualification either as to the 
character of the appeal or as to the parties to it: 

Held, therefore, that where an appeal, irregular 
in form and insufficiently stamped, was dismissed 
both on the ground of irregularity and upon the 
merits, that it was nevertheless an appeal within 
the meaning of Art 182, cl. 2 and though the 
judgment-debtors against whom the execution was 
now sought were not parties to the appeal, time 
only ran against the decree-holders from the date 
of the appellate Oourt’s decree dismissing the 
appeal. Equitable considerations are out of place 
in the construction of the statute of limitation and 
the strict grammatical meaning of the words must 
be given effect to," 

On page 334* Sir Dinshah Mulla in 
delivering the judgment of their Lord- 
ships’ Board says : 
= “Their Lordships think that nothing would be 
gained by discussing these varying authorities in 
detail They think that the question must be 
decided upon the plain words of the Article: 
“Where there has been an appeal” time is to run 
from the date of the decree of the Appellate Oourt, 
There is, in their Lordships’ opinion, no warrant 
for reading into the words quoted any 
qualification either as to the character of the appeal 
or as to the parties to it; the words mean just 
what they say. The fixation of periods of limita- 
tion must always be to some extent arbitrary and 
may frequently resultin hardship. But in con- 
atruing such provisions, equitable considerations are 
out of place and the strict grammatical meaning 
of the words is, their Lordships think, the only safe 
guide.” ae : a 

This decision of the Privy Council is 
not quoted by Madhavan Nair, J. in 
Amad Kutty v. Kottakkat Kuttu (2), who 
in consequence does not rely on the 
-express language of the Article and dces 
not apply the principle there laid down. 
In our opinion, applying that principle, 
this appeal must be dismissed with 


costs. 

A. Appeal dismissed, 

(2) 148 Ind. Cas. 58; 37 L W 180; (1933) M W 
N 23:64 ML J 251; A I R 1933 Mad. 315; 56 
M 408; 6 R M 436, 

*Page of 63 M. L. J.—[Ed.] 
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First Civil Appeal No. 623 of 1927 
January 16, 1933 
CouvSTREAM AND Jal Lat, Jd, 
AHMAN —PuratntigF—APPELLANT 
versus 

AHMAD BAKHSH-—DEFENDANT — 
RESPONDENT 
Custom (Punjab)—Ancestral property alienated to 
pay off existing debts—Alienee not antecedent 


creditor—Alienor old and not profligate—Alience 
need show only that debts existed and were due, 
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Where the ancestral property was alienated to 
pay off prior existing debts, and the alienee was not 
an antecedent creditor, and the alienor wasan old 
man of good character and not profligate and extra- _ 
vagant : l 

Held, that all that the alienee was required to 


prove that the debts alleged to be due existed and 
were due. 


F. C. A, against decree of Firs Class 
wa udge, Gujrat, dated November 30, 
6. 
Messrs. Nawal Kishore, J. L. Kapur and 
Wehr Chand Sud, for the Appellant. 
Messrs. Farrukh Hussain and Bishen Nath 
for the Respondent. 


Coldstream, J.—On April 27, 1925, one 
Hassan Jat Gondal of Bhojowal 
in Gujrat district sold an uns, 
divided area of 200 kanals of land 
out of his holding of 267 kanals to Abmad 
Bakhsh for Rs. 7,500, His son Ahman 
instituted the suit from which the present 
appeal arises on January 13, 1926, 
after his father was dead, praying for a 
declaration tothe effect thatthe aliena- 
tion made by his father was not for necessity 
and consideration and would not affect 
his rights. He declared that, he was in 
possession of the land. I may note that a 
previous suit brought by him had been 
withdrawn with permission to institute 
another suit. 

The Senior Subordinate Judge of Gujrat 
found thatthe land was ancestral of the 
plaintiff who was entitled to sue: for a- 
declaration but dismissed the suit on the 
ground thatthe sale was effected for con- 
sideration and necessity. Against this 
decision Ahman has preferred the present 
appeal. We have been taken through the 
evidence by Mr. Nawal Kishore who has 
contended that the evidence relating to the 
debts, the payment of which formed the 
consideration for the sale, is unsatisfac-. 
tory. 

The alienee Ahmed Bakhsh was not in: 
this case an antecedent creditor and it has 
been conceded by Mr, Nawal Kishore before’ 
us that in such a case the alienee is not 
required to prove more than that. the debts 
alleged tobedue existed and were due, 
Itis truethat the alienor was a very 
old man, It has, however, not been proved 
that he was a profligate or extravagant 
in his ways. Thereis on the other hand 
evidence that his character was good, 
There is no convincing evidence that 
hewas on bad terms with his son, the 
appellant. That debts did exist is proved 
by the creditors Pohla Mal and Fagir 
Chand. Their existence was acknowledged 
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by Hassan. The interest charged was 
high but it is not proved that the accounts 


were in any way fictitious. Seeing no 
good reason for interferring with the lower 


Court’s decision I would dismiss the 
appeal with costs. 

Jal Lal, J.—I agree. 

D. Appeal dismissed, 





PATNA HIGH COURT 
Appeal from Appellate Decree No. 43 
of 1932 
November 9, 1934 
DHAVLE, J. 
MADHUSUDAN MAHANTY AND OTHERS 
——DEFENDANTS—APPELLANTS 
VETESUS 
NOROTTAM BARIK AND OTHERS 
>—-PLAINTIFYs — DEFENDANTS— 
RESPONDENTS 

Orissa Tenancy Act (II of 1913), s. 232 
—Dispute ‘between parties regarding existence of 
Wedana nen right—-Compromise settling  dispute— 
landlord against recorded tenant alone—Minors, 
if bound when recorded tenant is manager of 
Joint Hindu Jamily of which minors are mem- 
ers, 

Section 232, Orissa Tenancy Act, will invalidate 
contracts between landlord and tenantif they take 
an occupancy right in existence at the date of 
the contract; but it bas no application to cases 
where there is a dispute between the parties 
regarding the existence of the occupancy right 
itself and the compromise settles the dispute 
either by affirming or by denying the occnpancy 
right as the case may be. C. G. Macdonald v. 
Teknarain Rai (1), followed. 

In a suit between landlord and tenant it ie 
sufficient for the landlord to proceed against the 
recorded tenant only andthe karta or managing 
member of 2 joint Hindu family may be proceed- 
ed against even without expressly describing 
him as the karta so as to bind the entire family. 
Consequently it .cannot be said that the land- 
lords are bound toimplead the minors as well as 
the recorded tenant whois the managing member, 
in order to bind them. 

A. froma decision of the Additional 
Subordinate Judge of Cuttack, dated April 
9,1932, reversing that of the Munsif, First 
Court, Puri, dated July 11, 1930. 

Messrs. G. P. Das, B. K. Day and D. N. 
Das, for the Appellants. 

Messrs. 6. C. Chattarji and G. C. Das, 
for the Respondenis. 

Judgment.—The findings on remand 
really conclude this appeal. The suit was 
brought by six members of a joint family, 
of which defendant No. 4 was the senior 
member, against the landlords, defendants 
Nos. 1 to 3, in ordertoget rid of a compro- 
mise arrived at in a Suit No. 76 of 1928, 
brought by the latter against defendant 
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No. 4 for a declaration that 5°28 acres of 
land were, notthe occupancy holding of 
defendant No. 4 asshown inthe last Record 
of Rights, but the proprietor’s private land. 
The lower Court has now found that there 
was & bona fide dispute between the parties 
tothe suit of 1928 regarding the character 
of the land, that there was a bona fide 
settlement of this dispute embodied in the 
compromise, and that the compromise 
having been entered into by defendant No. 
4 as the oldest member and manager of 
that family, without any relinquishment 
ofan admittedly existing occupancy right, 
the other members of the family are bound 
by it. 

The learned Advocate for the plaintiff- 
respondents has urged that a consent 
decree stands on no higher footing than a 
contract between the parties and can, 
therefore, not take away any right already 
accrued to the family. He has referred to 
the fact that though in the two previous 
Record of Rights the land was shown as 
proprietor’s private land, it is recorded as 
oceupancy land in the latest Record of Rights 
and that under s. 117 (3) of the Orissa 
Tenancy Act the latest Record of Rights is 
to prevail. He has also referred to the 
decision of a Special Bench of this Court 
in Tangaroo Sukul v. Chathu Bhar (1) 
regarding the accrual of occupancy rights 
in proprietor's private land, and has con- 
tended that the family clearly had occupan- 
cy rightsintheland andcannot be de- 
prived of those rights by reason of the 
contract between the landlord and 
defendent No. 4 in view of the fact that 
s. 232 of the Orissa Tenancy Act (like 
s. 178 of the Bengal Tenancy Act) pro- 
vides that nothing in any contract between 
the landlordand a tenant shall take | 
away an occupancy right in existence 
at the date of the contract. Jam entirely 
unable to accept this contention for the 
reasons given in C. G. Macdonald v. Tek- 
narain Rai 75Ind. Cas. 997 (2) a case to 
which I referred when I first heard this 
appeal. ection 232 will invalidate con- 
tracts between landlord and tenant if they 
take an occupancy right in existence at 
the date ofthe contract; butit has no 
application to cases where there is a dis- 
pute between the parties regarding the 
existence of the occupancy right itself 
and the compromise settles the dispute 
either by affirming or by denying the 

(1) 118 Ind. Cas. 316;9 Pat. 347; 1OP L T 569; 


Ind. Rul. (1929) Pat. 508; A I R 1929 Pat, 460, 
(2) 75 Ind, Oas. 997; A I R 1920 Pat, 113, 
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That was clearly laid downin Macdonala’s 
case (2) and in view of the findings 
regarding the existence of a bona fide 
dispute between the parties, is sufficient 
to make the contention before me un- 
tenable. 

The learned Advocate for the respond- 
enis has also urged ihat in any event the 


compromise ought not tobind the minors. 


He points out from the rent suit of 1925 


- that the landlords were aware of the exist- 


ence of the minor members of the joint 
family, and relies on the consideration 


- that if in the suil of 1928 the minors had 


“been impleaded as defendants, ihere would 


` pleading defendant No. 4 alone, 


have had to bea guardian ad litem whocould 
not have entered into any compromise except 
with the leave of the Court, whileby im- 
the Jand- 
lords .were able to obtain a compromise 
without the leave of the’ Court. But the 
suit of 1928 was brought in order to correct 
what the landlords regardedasa mistake 
in the Record of Rights; and the Record of 
Rights only showed defendant No. 4 as the 
tenant. It has been repeatedly held that 
in .a suit between the landlord and 
tenant it is sufficient for the landlord to 


‘procecd against the recorded tenant only. 
It is also unquestionable that the karia or 


managing member of a joint Hindu family 


` as to bind the entire family. 
`- Advceate has. not been 


-æ 


may be prcceeded against even without 
expressly describing him as the karta so 
The learned 
able to refer to 
any principle or cite any authority where 
it has been held that a compromise: cbtain- 


ed by alandlord from his recorded tenant 
` willnot bind such minors, as represented 


by the tenant, without the leave of the 
Court. lt cannot, therefore, be said ihat the 
landlords were bound to implead the minors 
as wellas defendant No.4in the suit of 
1923 in orderto bind them. If the plaint- 
iff had succeeded in showing that the 
recorded tenant had not actedin thein- 
terest ofthe joing family and had not set- 
tled the dispute with thelandlords by a 
bona fide compromise, it might have been 
another matter. Asitis, withthe findings 
on remand before me, Jam bound to hold 
that this appeal must be allowed with 


_ costs. Order accordingly. 


N. Appeal allowed. 


pee 


| , BABUR BIBI v. PHARIËODDIN KHAM 
occupancy right as the case may be. 


iid 


PATNA HIGH COURT 
Civil Revision Petition No.376 of 1934 
December 4, 1934 


Fazi ALI, dJ. 

Musammat ZAHUR BIBI—PETITIONER 
versus 
SHARIFUDDIN KHAN—Op?positTe 
PARTY 


Civil Procedure Code (Act Vof 1903), s 15], 
O. XLI, r, 25—Appeilate Court capable of effecttve- 
ly dealing with matter under O. XLI, r. 25--Ke- 
trial, if can be ordered—S 151, when canbe 
resorted to—Court-fee—Valuation by plaintiff should 
be reasonable—Power of Court to determine if 
valuation is reasonable—Court Fees Act (VIL of 
1870), s. 7 (iv) ©. 

The Appellate Court ought not, without sufficient 
cause, set aside adecree of the trial Court and order 
a re-trial in cases in which itis possible to deal 
with the matter effectively under O ALI, 1 25, 
Civil Procedure Code. Once the parties have 
already been through a protracted trial a fresh 
trial should be ordefed «nly when no other 
course is open-to the Court to give adequate 
relief to the aggrieved party and itis only when 
the Court has exhausted its powers under the 
specific provisions of the Oivil Procedure Code that 
it can fall back upon the residnary power with 
which it has been vested under s. 151, Civil -Pro- 
cedure Code. Kamla Prasad Sahu v. Nawal Kishore 
Prasad (1), followed. 

Although it is for the plaintifi to state the 
amount at which he values the relief sought, yet 
it is open tothe Court, if a question is raised as to 
the true valuation, to determine such question and 
in any event the value sought to be put by the 
plaintiff must be a reasonable one. It cannot, 
however, be laid down as a universal rule that in. 
all such cases the plaintiff will have to pay an ad 
valorem court-fee on the value of.the properties. 

©. R. P.. from the order of the Additional 
Sub-Judge, Gaya, dated May il, 1934. 

Mr. kaj Kishore Prasad, for the Peti- 
tioner. é Wr 

Messrs.’ Rai Guru Saran Prasad ano 
A. N. Lal, for the Opposite Party, 

Order.—It appears that the opposite 
party having obtained a decree against 
the husband of the plaintiff sought tc 
execute it by attaching 24 annas share ir 
mauza Jasim tauzi No. 7271 which is 
claimed by the plaintiff as her property 
by virtue of a bat-mokasa deed datec 
July 19, 1928. The plaintiff preferred < 
claim in the execution case upon the basir 
of this deed, but her claim being -re 
jected, she has now brought a suit for: 
declaration that she is the owner of the 
property and that the property is no 
liable to be attached in execution of thr 
decree obtained by the opposite party, fo 
confiimation of possession, and for as 
injunction restrainicg the opposite part: 
from proceeding against the dispute 
property. At the trial an issue was raiser 
on the question of the inadequacy of th 
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' court-fee and the jurisdiction of the Munsif 
to try the suit, but the Munsif decided 
the issue in favour of the plaintiff and 
decreed the suit, The opposite party then 
preferred an appeal and the Appellate 
Court has set aside the decree of the 
trial Court and remanded the case to that 
Court for disposal according to law with 
the direction that if the defendant suc- 
ceeds in satisfying the Ovurt that the 
market value of the property exceeds the 
pecuniary jurisdiction of the Court, the 
plaint should be returned for presentation 
before the proper Court. The present ap- 
plication is directed against this order and 
it is assailed on two grounds, namely: (1) 
that the Appellate Court acted with ma- 
terial irregularity in setting aside the 
decree of the trial Court and remanding 
the case for proper disposal under s. 151 
Inasmuch as even if a remand was found 
to be necessary the Court might have 
proceeded under O. XLI,r. 25, and (2), 
that the decision of the Appellate Court 
in so far as it has held that the court-fee 
was payable in the suit upon the market 
value of the property is wrong. 

It appears to me that in any event the 
first contention advanced on behalf of the 
petitioner must be giveneffect to. It has 
been repeatedly pointed out by this Court 
that the Appellate Court vught not without 
sufficient cause set aside a decree of the 
trial Court and order a re-trial in cases in 
which it is possible to deal with the matter 
effectively under O. XLI, r. 23: see Kamla 
Prasad Sahu v, Nawal Kishore Prasad 
Sahu: (1). It is obvious that once the 
parties have already been through a 
protracted trial a fresh trial should be 
ordered only when no other course is open 
to the Court to give adequate relief to 
the aggrieved party and it is only when 
the Court has exhausted its powers under 
the specific provisions of the Civil Pro- 
cedure Code that it can fall back upon 
the residuary power with which it has 
been vested under s. 15), Civil Procedure 
Code. It appears to me therefore that ths 
order of the Gourt below setting aside the 
decree of the trial Court and remanding 
the case to that Court for fresh trial must 
be set aside: 

The question still remains as to how 
ihe Appellate Court is now to proceed. 
3efore [ deal with this question it is neces- 
lary to express my views very briefly upon 
he second point which has been raised 
AU 148 Ind, Qas. 167; A I R 1933 Pat, 706; 6 R P 
20 
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on behalf of the petitioners. There can 
be no doubt upon reading the plaint that 
upon the plaint as it stands, the case falls 
under s. 7 (tv) (c), Court Fees Act, under 
which the court-fee payable in the suit 
is according to the amount at which the 
relief sought is valued in the plaint or 
the memorandum of appeal. Now, in 
consequence of a pernicious practice which 
was found to be growing among the 
litigants of valuing their suit arbitrarily, 
it had to be repeatedly pointed out by the 
Calcutta High Court as well as this Court 
that although it is for the plaintiff to 
state the amount at which he values the 
relief sought, yet it is open to the Court, 
if a question is raised as to the true 
valuation, to determine such question and 
in any event the value sought to be put 
by the plaintiff must be a reasonable one, 
It cannot, however, be laid down as a 
universal rule that in all such cases the 
plaintiff will have to pay an ad valorem 
court-fee on the value of the properties. 
In this particular case one cannot entirely 
overlook the fact that the decrees in the 
execution of which the disputed property 
is sought to be sold is only for a sum 
of Rs. 500 and the question is whether 
the plaintiff should be called upon to pay 
a court-fee ona sum of Rs. 18,000, at which 
the property is sought to be valued by 
the defendant in order to prevent the 
property from being attached in execution 
of a decree the value of which is only 
Rs. 509. 

It is pointed out by the learned Advos 
cate for Lhe opposite party that it was to 
meet a situation like the one which has 
arisen in this case that it has been 
provided by Art. 17, Sch. II, Court Fees 
Act, that where a suit is brought to set 
aside a summary decision or order of the 
Civil Court, the court-fee payable is 
Rs, l5only. Unfortunately, however, owing 
to lack of proper advice or for other 
reasons, in a large number of suits which 
are instituted under O. XXI, r. 63, the 
reliefs sought are nob only the reliefs 
contemplated by that provision of the 
Code, but other reliefs which are wholly 
redundant. This adds to the difficulties 


‘of the Courts and necessitates a protracted 


inquiry as tothe question of proper court- 
fee payable. In this Court the learned 
Advocate for the petitioner prayed that 
an opportunity might be given to his 
client to make suitable amendments in 
the plaint so that the reliefs which are 
not quite necessary might be abandoned 
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In my opinion, this prayer should be 
made to the Court below and I have no 
doubt that it will give due consideration 
to the matter. The Court below may, 
even after the amendment of the plaint is 
allowed, remand the case under O. XLI, r. 25 
and then dispose of the whole case ac- 
cording to law. No further directions 
seem to be necessary as it does not 
appear to be desirable to fetter the discre- 
tion of the Appellate Court. 

I would, therefore, allow this application, 
set aside the order of the Court below and 
remit the case to that Court for disposal 
according to law in the light of the 
remarks made above. Costs of this 
application will abide the result. Hearing 
fee one gold mohur. 


N. Application allowed. 





RANGOON HIGH COURT 
-Full Bench. 
First Civil Appeal No. 120 of 1933 

May 14, 1934 

Pace, O. J., Ba U AND Leaon, JJ. 

MCKENZIE & Co., LTD.—APPELLANT 
VETSUE 
AH WIN—RESPONDENT 

Limitation Act (IX of 1908), s. 12—Rangoon 
High Court Rules and Orders, Appellate Side, Chap. 1, 
Part Ill, Chap. 1(A), cl. 5—Appeal from original 
side—Time requisite for obtaining copies of judgment 
and decree—V acation period. 

The judgment at the trial on the original side was 
delievered on July 25, 1933, in favour of the respon- 
dents, the 20 days within which the memorandum 
of appeal normally ought to have been filed expired 
on August 14,1933. An application fora copy of 
the judgment, however, was made on August 3, 1933, 
and the copy of the judgment was ready for delivery 

on August 10. An application for a copy of the 
decree was made on August 5, and the copy of the 
decree was ready for delivery on August 23; the 
long vacation of the High Court commenced on 
September ?, the memorandum ofappeal was filed on 
September 6, 1933: 

Held, thatthe appeal was in time under the provi- 
sions of 8.1?, Limitation Act, and of Rules and Orders 
of the High Court Appellate Side, Pramatha 
Nath Roy v. Lee (1) andJ. N Surly v. T.S Chettyar 
(2), followed. i 

F. C. A. from the judgment of the High 
Court in Civil Regular No. 75 of 1933. 

Mr.J. C Ray, for the Appellant. 

Mr. P. B. Sen, forthe Respondent. 

Judgment.—In this case a preliminary 
objection is taken that the appeal is out of 
time. It fails. 

The judgment atthe trial was delivered 
on July 25, 1933. The memorandum of 
appeal was filed on September 6, 1933. 

By Art.151, Sch. I, Limitation Act, the 
appeal from a decree or order of the 


Original Side of the High Court must be 

filed within 20 days of the date of the 

judgment. Prima facie, therefore, the ap- 

peal is out of time. Now the 20 days 

within which the memorandum of appeal 

normally ought to have been filed expired 

on August 14,1933. An application for a 

copy of ihe judgment, however, was made 

on August 3, 1933, and the copy of the 

judgment was ready for delivery on 

August 10. An application for a copy of 

the decree was made on August 5, and the 

copy of the decree was ready for delivery 

on August 23. It follows, therefore, that 

if the time requisite for obtaining a copy of 

the judgment and a copy of the decree 
is excluded, the appellants would have 

19 days in addition to the 20 days, which» 
expired on August 14, 1933, within which to 

file their appeal. As the additional 1% 
days would expire on September 3, and 
the long vacation of the High Court com- 

menced on September 2, the appeal would 
be in time. 

But it is contended on behalf of the 
respondent that the time requisite fo 
obtaining a copy of the decree ought not tc 
be taken to in account, andin support of his 
contention, the learned Advocate for the 
respondent referred to First Appeal No, 380 
1932 Burma Building and Loan Association 
Lid. v. Maung Thein Maung, in which case » 
Bench of this Court held that an appea 
from the Original Side.is an appea 
against the judgment, and not against th 
decree or order consequent upon th 
judgment that has been passed on th 
Original Side of the High Court. Th 
attention of the learned Judges who come 
posed that Bench, however, apparent] 
was not called either to the rules ane 
orders of the High Court or to the decision 
cf the Privy Council in connection wit" 
this matter ; and in our opinion, the vier 
taken by the Bench in F. A. No. 31 of 193 
cannot be sustained. Bys. 12, Limitatio 
Act, it is provided under subes. (2) that : 

“in computing the period of limitation prescribe 
foran appeal, an application for leave to sappe: 
and an application fora review of judgment, tl 
day on which the judgment complained of we 
pronounced, and the time requisite for obtaining 


copy of the decree, sentence or order appeale~ 
from or ought so be reviewed, shall be exclu 


ed : 

(3) Wherea decree is appealed from or sought p» 
be reviewed, the time requisite for obtaining a cog 
of the judgment on which it is founded shall alr 
be excluded.” 

The meaning and effect of s. 12 has bee 
considered by the Judicial Oommittee c 
the Privy Council in Pramatha Nath Re 
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v. Lee (1)and in J. N. Surty v. T. S, 
Chettyar (2). It is plain from these two 
judgments that s. 12, Limitation Act ap- 
plies to appeals from judgments of the 
Original Side of this Court under cl. 13 of 
the Letters Patent; and inJ. N. Surty V. 

1. S. Chettyar (2) Lord Phillimore, in 
delivering the judgment of the Board 
observed: 

“Their Lordships have now toreturn to the gram- 
matical construction of the Act, and they find 
plain words directing that the time requisite for 
obtaining the two documents is to be excluded 
from computation. Section 12 makes no reference 
to the Code of Civil Procedure ‘or to any other 
Act. It does not say why the time is to be ex- 
bee but simply enacts it as a positive direc- 

ion. 

If, indeed, it could be shown that in some par- 
ticular class of cases there could be no object in 
obtaining the two documents, an argument might 
be offered that no time could be requisite for 
obtaining something not requisite. But this is not so; 
the decree may be complicated, and it may be open 
to draw it upin two different ways, and the prac- 
titioner may well want to see its form before at- 
tacking it by his memorandum of appeal. As to 
the judgment, no doubt, when the case does not 
come from up-country, the practitioner will have 
heard it delivered. but he may not carry all the 
points of a long judgment in his memory, and as 
Sir John Edge says, the legislature may not wish 
him to hurry to make a decision till he has well 
considered it. There is force no doubtin the 
observation made in the High Court that the eli- 
mination ofthe requirement to obtain copies of the 
documents was part of an effort to combat the 
dilatoriness of some Indian practitioners ; and their 
Lordships would be unwilling to discourage any 
such effort. All, however, that can be done as the 
law stands is for the High QCourts to be strict in 
applying the provision of exclusion.” 

Now, in Chap. I, Part 3, of the Rules, the 
Orders of the High Court, Appellate Side, 
itis provided that : 

“the rules relating to appeals from original dec- 
rees contained in O. ALI, Boh, I to the Giyil Pro- 
cedure Code so far as they are not inconsistent 
with or contrary to these rules, shall apply to 
appeals under cl. 13, Letters Patent, from decrees 
and orders made by a single Judge of the High 
‘Court or by a Divisional Court in the exercise of 
its Original Jurisdiction ” 
and in Chap. I (A), cl. (5) it is provided 
that : 

“memoranda of appeal and applications shall be 
accompanied by as many copies thereof as there 
are respondents and by certified copies of the fol- 
{owing documents: (1) the decree or order against 
which an appeal or an application is made, (2) the 
(udgment on which such decree or order is founded, 
unless the Court dispenses therewith, and (3) in 
ippeals and applications from appellate decrees or 


(1) 68 Ind. Cas, 900; 49 Ó 999; 31 ML1T 193: AIR 
1922 PO 75%; 4 UPL R(PO) 103; 43 M LJ 765: 
27 O W N 156: 21 A LJ U8; 37 O L'J 86; 18 L W 56: 
1923) M W N 526; 49 I A 307 (P ©), ' 

(2) 109 Ind. Oas. 1; 6R 302; AI R 1928 P O 103: 
iO WN 473; 47 OL J 510;28 A LJ 657; 32 O 
N N 815; 30 Bom. L R 812; 54M L J 698: 23L W 
107 (P C2 
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orders the judgment of the Court of first instance, 
unless the Oourt dispenses therewith " 

At the time when J. N. Surty v. T. S. 
Chettyar (2) was decided a proviso was 
annexed to cl. (5) which ran as follows : 

“Provided that a memorandum of appeal against 
a decree or order of the High Court in the exer- 
cise of its original civil jurisdiction may be presented 
without a certified copy of the decree or formal order 


accompanying it.” 

But by the High Court Notification 
No. 26, dated February 15, 1930, which 
came into force after the decision in J. N. 
Surty v. T. S. Chettyar (3) the priviso to 
cl. 5 was deleted. It is manifest, therefore, 
that s. 12 (2) applies to appeals from dec- 
rees or orders passed on the Original Side 
of the High Court. Having regard to the 
facts of the present case, we are of opinion, 
that there was no undue delay on behalf 
of the appellants in applying for a copy 
either of the judgment or of the decree. 
For these reasons the preliminary objection 
fails, and we hold that the appeal is 
within time. 

(His Lordship then proceeded to discuss 
the facts of the case, and finally dismissed 
the appeal.) 

D, Appeal dismissed. 


PATNA HIGH COURT 
Letters Patent Appeal No. 90 of 1933 
November 2, 1934 
MACPHERSON, JAMES AND VARMA, JJ. 

RAMBRICH LAL AND OTHERS-—-DEPENDANTS 

— APPELLANTS 
versus 
Syed MUHAMMAD SAHEB—P aintire 


— RESPONDENT 

Practice—Only arguments in case remaining— 
Application for issue of commission at this stage— 
Rejection of, as being too late—Propriety of—Appeal 
—Question of fact, if can be raised for first time in 
Letters Patent Appeal. 

Where after the hearing of the case had come to 
an end in the trial Court, when nothing remained 
but to hear arguments, the defendants applied for 
the issue ofa commission to examine the state of 
the works for protection and irrigation in the 
village, but the application was rejected by the 
Judge as being too late ; 

Held, that it could not be said that the discretion 
of the trial Gourt was wrongly exarcised when the 
application for issue of commission was made at so 
late a stage, 

A question of fact 
Patent Appeal. mas 

L. P. A. from the decision of Mr. Justice 


Muhammad Noor, dated July 18, 1933, 
reported in 147 Ind. Cas. 789. 

Messrs. Dasu Sinha, B. WN. Mitter and 
B. C. Sinha, for the Appellants. 

Sic Sultan Ahmed and Syed Ali Khan, 
for the Respondent. ; 
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James, J.—This is an appeal under 
cl. 10, Letters Patent, from the decision of 
Khaja Muhammad Noor, J. The appeal 
arises out of a suit for enhancement of 
rent of an occupancy raiyat under s, 32, 
Bengal Tenancy Act. 

The defendant raiyats took the plea 
that the landlord had neglected to maintain 
irrigation and protective works in the 
manner agreed upon between the parties 
in 1319 Fasli and that the land had con- 
sequently deteriorated. The Subordinate 
Judge found that the plaintiff's account 
of how he had maintained earthwork and 
irrigation facilities generally was correct, 
and his decision on that point was affirmed 
on appeal by the Additional District 
Judge. The full rate of enhancement 
admissible on a strict following of the 
Rules laid down under s. 32,Bengal Tenancy 
Act, without any reference to the pro- 
vision of s. 39, would have been five annas 
two pies in the rupee; but the Subordinate 
Judge considered that an enhancement at 
the rate of four annas in the rupee 
would be fair and equitable. On this 
point both parties appealed to the District 
Judge; but the decision of the Subordinate 
Judge was affirmed. Both parties came 
to the High Court in second appeal, the 
tenants claiming that the enhancement 
allowed was excessive on the ground that 
works of irrigation and protection had 
been neglected, and the landlord claiming 
the full enhancement which would have 
been admissible onthe ground of rise in 
prices, if no other considerations had 
arisen. 

Khaja Muhammad Noor, J., accepted as a 
finding of fact binding in second appeal the 
finding of the Courts below that irrigation 
works had been efficiently maintained 
and he found that the existing rent of the 
defendant-appellants was not high ; but in 
view of the prevailing economic depression 
he reduced the rate of enhancement to 
three annas in the rupee. 

Mr. Dasu Sinha on behalf ofthe ap- 
pellanis suggests that the examination of 
the question of fact of whether the 
irrigation and protective works have heen 
efficiently maintained has been prejudiced 
both in the High Courtand in the Courts 
below by a misreading of the defendants’ 
written statement. The learned Judge 
of this Court has pointed out that the 
case of the defendants that thelandlord 
neglected to do earthwork since 1314 was 
obviously false in view of the Record of 
Rights which was prepared in 13817. Mr. 
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Dasu Sinha suggests that the case of the 
defendants was not that earthwork had 
been neglected. since 1314, but that it 
had been neglected since 1319. The 
written statement, which says that there 
was an agreement on August 1911, that 
these works should be maintained as 
was done before 1314, is indefinite re- 
garding the exact period for which they 
are said to have been neglected; but . 
the defendants’ own witnesses said that 
no earthwork had been done since 1314; 
and this question of fact was decided 
not on the pleading, but on consideration 
of the evidence of witnesses. The lower 
Appellate Court found that it had not 
been proved that gilandazi had been 
neglected as alleged by the landlord and 
this finding has necessarily been treated 
as a finding of fact binding on this Court 
in second appeal. The learned Additional 
District Judge remarked that neglect of 
gilandazi would be no ground for refusing 
enhancement under s. 30 (b), Bengal 
Tenancy Act, but although he may then 
have stated the law in too broad terms, 
since any serious neglect of his duty to 
maintain necessary irrigation works would 
attract the provisions of s. 35, Bengal 
Tenancy Act, that question did not arise 
in view of the findings of fact of both 
Courts that irrigation works had not 
been neglected. 

After the hearing of the case had come 
to an end in the trial Court, when nothing 
remained, but to hear arguments, the 
defendants applied for the issue ofa 
commission to examine the state of the 
works for protection and irrigation in this 
village. The learned Subordinate Judge 
rejected the application as made too late, 
The question was again raised in the 
High Court; but the learned Judge of this 
Court observed that this question had not 
been pressed before the lower Appellate 
Court and that in any event the issue 
of a commission wasa matter | in the dis- 
cretion of the trial Court. Since the matter 
had not been pressed before the first 
Appellate Court, the learned Judge of this 
it to be agitated in 
but in any viewof this 
matter ib cannot be said that the dis- 
cretiun of the trial Court was wrongly 
exercised when the application for issue 
of commission was made at so late a 
stage. 

Mr. Dasu Sinha on behalf of the ap- 
pellants raises a new point inthis Court 
suggesting that the suit affected mora 
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than one holding and that some land 
comprised inthe holding was omitted in 
the schedule attached to the plaint. Tt 
does not appear that this point was 
raised inthe pleading or at the trial 
Court. Paragraph 2 of the plaint expressly 
describes the land as constituting one 


holding; this was not denied by 
the defendants’ pleading and the 
parties were not at issue on this 


point when they went to trial. This is 
a question of fact which certainly cannot 
be raised at the present stage. The 
learned Advocate desires now to tender 
in evidence an order of a Deputy Collector 
delivered after the disposal of this second 
appeal rejecting an application to register 
Improvements said to have been made 
bythe present plaintiff in this village; and 
also the judgment of a Munsif delivered 
in April last declining to allow any 
enhancement of rent in a suit instituted 
against another tenant of this village. 
Additional evidence of this kind cancer- 
tainly not be taken at this stage and 
indeed it is difficult to see how the 
opinion of the Deputy Collector on the 
question of whether earthwork made by 
the landlord should be registered- asa 
new improvement could be treated as 
relevant, or how the judgment of a Munsif 
In a case in which another tenant was a 
defendant could properly affect the deci- 
sion on the question of fact in the present 
case. 

Finally, it is argued that the rent 
paid by the defendants- is already so 
high that an enhancement of three annas 
in the rupee would not be-fair; but the 
learned Judge of this Court has considered 
the question of whether the holding can 
bear this enhanced rent, and has come 
.to the conclusion that the rate of the rent 
which is paid by the defendan's is about 
the same as is being paid by an average 
tenant of the locality. 

Having regard to the prevailing eco- 
nomic depression and to the provisions 
of s. 35, Bengal Tenancy Act, he has 
reduced the enhancement which had 
been allowed by the lower Courts. The 
learned Judge of this Court has ap- 
plied the provisions of s. 35, Bengal 
Tenancy Act, and there is no vaild reason 
for interference with the decision at which 
he has arrived. I would dismiss this appeal 
with costs. 

Macpherson, J.—! agree, 

Varma, J.—I agree. 


N. Appeal dismissed. 4] 
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OUDH CHIEF COURT 
Civil Miscellaneous Appaal No. 4 of 193: 
February 7, 1935 

Kina, ©. J. 

CHANDRAPAL SINGH-——-APPELLANT 

VETSUS 

SARABJIT SINGH AND ANOTHER— 
RESPONDENTS 

Hindu Law—Guardianship—Attainment of major- 
ity of one of the minor members—Appointment of 
of—Court is 
bound to hand over property to him as karta of joint 
family. 

If a Hindu family remains joint, it is not open to 
the District Judge to appoint a certified guardian 
for the minor members of that family for their 
shares of joint family property. It is contrary to 
Hindu Law that there should bea guardian certif- 
ed by the Judge fora joint Hindu family, where 
there isanadult member. On the attainment of 
the adult status by one ofthe minors for :whom a 
guardian has been appointed, the guardianship ter- 
minates. On the attainment of majority of one of 
them, the Court is bound to hand over the joint 
family property to him as karta of the joint family. 
He cannot be appointed guardian and directed to 
file accounts each year. Jagannath Prasad v. 
Chunni Lal (1), Gharib-ullah v, Khalak Singh (2), 
Mahanand v. Dasrath Misra (3) and Balbir v, Chedi 
Lal (4), relied on, Ramchandra Vasudeo v. Krishna 
Rao Vasudeo Rao Deshpande (5), explained. 


C. Mis. A. against the order of the Sub- 
Judge of Malihabad, Lucknow, dated Oc- 
tober 7, 1933. 

Messrs. K. N. Tandon and Randhir Singh, 
for the Appellant. 


Judgment.~-This is an appeal against 
an order passed by the learned Subordinate 
Judge of Malihabad appointing the appel- 
lant Chandrapal Singh as guardian of the 
person and property of his minor brothers. 

Lachman Singh, died leaving three minor 
sons and a widow. The District Judge 
appointed the widow Musammat Ram Dei, 
as guardian of the person and property of 
her minor son on September 11, 1924. The 
eldest son Chandrapal Singh attained 
majority on March 16, 1933, and he made 
an application for a declaration that he had 
attained majority. This declaration was 
made as prayed. Subsequently, when 
notice was issued to Musammat Ram Dei, 
the guardian in connection with a certain 
application, she stated that she had no 
objection to allowing Chandrapal Singh, to 
manage the whole property and she applied 
to be discharged from guardianship. The 
learned Subordinate Judge removed Musam- 
mat Ram Dei, from guardianship but he 
appointed Chandrapal Singh as guardian 
of the person and property of his minor 
brothers and directed him to file accounts 


‘each year, 
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For the appellant it is contended that 
this orderis illegal as the Court had no 
jurisdiction to appoint Chandrapal Singh 
as guardian of the property of his two minor 
brothers when the three brothers formed a 
joint Hindu family. 

In support of this proposition several 
authorities have been relied upon. The 
case of Jagannath Prasad v. Chunni Lal 
(1), is certainly in the appellant's favour. 
In this case it was held by a Bench of the 
Allahabad High Court that if a Hindu 
family remains joint, it is not open to the 
District Judge to appoint a certified guard- 
ian for the minor members of that family 
for their shares of joint family property. It 
was held that it was contrary to Hindu Law 
that there should be guardian certified by 
the Judge for a joint Hindu family, where 
there is an adult member. On the attain- 
ment of the adult status by one of the 
minors for whom a guardian had been 
appointed ipso facto the guardianship 
terminates. This view can be supported by 
the authority of their Lordships of the 
Judicial Committee in Gharib Ullah v. 
Khalak Singh (2). At p. 1704, their Lord- 
ships observe :— 

‘Tt has been well settled by a long series of deci- 
sions in India that a guardian of the property of an 
infant cannot properly be appointed in respect of the 
infant's interest in the property of an undivided 
Mitakshara family.” 

A similar view was taken by the Patna 
High Court in Mahanand v. Dasrath Misra, 
46 Ind. Cas. 815 (3), and by the Judicial 
Commissioner of Oudh in Balbir v. Chedi 
Lal (4). The learned Subordinate Judge 
has himself relied upon a ruling of the 
Bombay High Courtin Ramchandra Vasudeo 
v. Krishna Rao Vasudeo Rao Deshpande (5). 
This ruling, however, is clearly against the 
view taken by the learned Subordinate 
Judge. It was held that where a joint 
Hindu family consists of co-parceners who 
are all minors, the co-parceners forming 
one group, the Court has jurisdiction to 
appoint a guardian of the property of that 
group asa whole. But when, subsequent- 
ly, one of that group arrives at the age of 
majority, the guardianship of the person 
appointed by the Court ceases and the 
Court is bound to hand over the joint 

(1) 143 Ind. Cas 706: ATR 1933 All, 180; (1932) 
A LJ 1410; Ind. Rul. (1933) All. 336. 

(2) 20 TA 165; 25 A 407;5 Bom, LR 428; 8 Sar. 
483: 7 OW N 681 (P ©. 


(3) 48 Ind. Cas. 815. 
(4) 85 Ind. Oas. 276; A I R 1925 Oudh 612;100 & 


A L R 968. 
(5) 32 B 259; 10 Bom. L R 279. 
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family property to the adult co-parceners, . 
notwithstanding the fact that other co- 
parceners are minors. This ruling is 
directly in point. It shows that Musammat 
Ram Dei must be removed from guardian- 
ship on account of Chandrapal Singh having 
attained majority but the ruling is opposed 
tothe view that Chandrapal Singh him- 
self can be appointed guardian of the 
property of his minor brothers. On the 
contrary the ruling is an authority for the 
proposition that the Court is bound to hand 
over joint family property to Chandrapal 
Singh himself as karta of the joint family. 

No one appears for the respondent but the 
case for the appellant seems to have been 
clearly established on the authorities men- 
tioned. 

I, therefore, allow the appeal and set aside 
the order of the Court below so far as it 
relates to the appointment of Ohandrapal - 
Singh, as guardian of the person and prop- 
erty of his two minor brothers and to the 
furnishing of accounts and the drawing of 
an allowance from the Court, 

The property should be made over to 
Chandrapal Singh as karta of the joint 
Hindu family. 

N. A ppealfallowed. 
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PATNA HIGH COURT 
Appeal from ey Decree No. 179 of 
1930 


December 5, 1934 
MUHAMMAD Noor AND DHAVLE, JJ. 
CHURAMAN MAHTO AND OTAERS— 
PLAINTIFFS~~A PPELLANTS 
VETSUS 
BHATU MAHTO AND orHERs— 
DEFBENDANTS—RESPONDENTS 

Partition suit—Decree for partition, if ean be 
passed in the absence of a co-sharer— Abate- 
ment—Death of respondent making representation 
incomplete— Abatement of appeal asa whole, if takes 
place. 

In a partition suit, nodecres can be passed for 
partition in the absence of a single co-sharer of the 
village, 

Where the death of one of the respondents does 
not make the representation of the interests involv- 
ed incomplete, there is no abatement and the appeal 
can proceed; but where such death makes the re- 
presentation incomplete, an abatement of the appeal 
as a whole takes place. Daroga Singh v. Raghunan- 
dan Singh (1), referred to. 

A, from a decision of the Subordinate 


Judge, Patna, dated May 31, 1930. 

Mr. Sarju Prasad for the Appellants. 

Messrs. K. P. Jayaswal and B. C. Sinha, 
for the Respondents. 

Muhammad Noor, J.—This is an ap- 
peal by the plaintifs whose suit for 
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partition was dismissed on the ground that 
the village was partitioned by some 
private arrangement. During the pendency 
of the appeal, the respondent No. 21, who 
was defendant No, 21 in the Court below, 
died and no substitution of his heir 
having been made within the time al- 
lowed by the law the appeal stood abated 
against him. An application for setting 
aside the abatement was rejected on 
May 15, 1934. Therefore, it is clear that 
so far as that respondent is concerned, 
the appeal has abated. Now the question 
is whether the appeal, can proceed against 
the remaining respondents. It being a 
partition suit, no decree can be passed for 
partition in the absence of a single co- 
sharer of the village. 

In my opinion the appeal has abated 
in its entirety. I would, therefore, dismiss 
it with costs. 

Dhavle, J.—I agree. My learned bro- 
ther referred in the course of the argument 
to Daroga Singh -v. Raghunandan Singh 
(1), one of the cases which were dealt 
with in Jainarayan Ojha v. Hari Ojha 
(2). The case from 6 Patna Law Times 
is an instance of the operation of the 
rule in both ways; that it was a mortgage 
suit makes no difference, for 
principle obviously applies to partition 
suit. Where the death of one of the 
respondents does not make the represen- 
tation of the interests involved incomplete, 
there is no abatement and the appeal can 
proceed; but where such death makes 
the representation imcomplete, an abate- 
ment of the appeal as a whole takes 
place. In the present case a brother of 
the deceased respondent is undoubtedly 
on the record, but though it was a joint 
family, it is impossible to hold that the 
brother completely represents that family 
in view or the admitted fact that the 
deceased respondent has left a son, who 
ig not on the record and who cannot now 
be brought on the record in view of the 
order passed by my learned brother Wort 
and myself on March 15 last. 


N. Appeal dismissed. 
a 88 Ind. Cas.669; GP LT45I; A I R1925 Pat. 
5 


(2) 146 Ind. Cae, 322; 14 PL T 702; 
Pat. 461; 6 R P 250; 12 Pat. 778. : 
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OUDH CHIEF COURT __ 

Criminal Revision Application No. 156 

of 1934 
February 6,1935 
ZtA-uL-Hasen, J. 
RAGHUBARDAYALGUPTA ANDANOTIHER 
-—~A CCUSED— APPLICANTS 
VETSUS 
KHUSEHAR PRASAD —Comprainant— 
Oprositgf PARTY 

Criminal Procedure Code (Act V of 1898), s. 195— 
Penal Code (Act XLV of 1860), ss 323, 352, 504— 
alleged to have taken 
place in course of execution of decree—Complainant 
if should move Court which passed decree, to file 
complaint. 

Where a complaint alleges that during the 
execution of a decres certain offences took place but 
none of the sections of the Penal Code (wiz, 68 323, 
352 and 504) on which the complaint is based 
is referred toin 9.195, Criminal Procedure Cade, 
it is not necessary forthe complainant to move the 
Court which passed the decree, to file a com- 
plaint against the accused persons, 

C.R. App. from the order of the Ad- 
ditional Sessions Judge of Lucknow, dated 
September 19, 193!. l é 

Mr. Shahanshah Husain Rizvi, for the 
Opposite Party. 


Judgment.—This in an application for 
revision of an order of the learned Ad- 
ditional Sessions Judge of Lucknow re- 
jecting the applicants’ application for 
revision of the order of Chaudhri Muham- 
mad Ismail, Special Magistrate, Luck- 
now. 

It appears that one Jenashar Das obtained 
adecree for rent against Raghubar Dayal 
Gupta, one of the applicants, on April 29, 
1934. In May 1934 this decree was 
put into execution by the decree-holder 
who wanted to get some property of the 
application Nc. 1 attached. The property 
was attached and was given into the 
custody of Kusehar Prasad, opposite party. 
Somehow or other there was a scuffle 
between Kusehar Prasad on the one hand 
and applicant No. land Sankata Prasad 
applicant No. 2, who is the clerk to the 
vakilengaged by Raghubar Dayal app- 
licant on the other. The parties filed eom- 
plaints against each other in the criminal 
Court. Kusehar Prasad’s complaint 
against the present’ applicants was under 
ss. 323, 352 and 504, Indian Penal Code. 
The applicants gotthe case against them 
held over and put in their application 
for revision inthe Court of the Sessions 
Judge on the ground that they should 
nothave been prosecuted without a com- 
plaint from the Court in execution of 
whose decree the facts relied on by the 
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complainant transpired. The learned 
Additional Sessions Judge dismissed the 
application for revision and the applicants 
have come to this Court against his 
order. 

-Raghubar Dayal Gupta has argued his 
caseon behalf of himself and of Sankata 


Prasad, applicant No. 2, who is also 
present, and 1 have been referred toa 
number of rulings but they do not 


appear tometohave much hearing on 
the question before me. It is not contended 
that on the facts alleged in the complaint 
there was nocase under ss. 323, 352 or 
504, Indian Penal Code and the mere fact 


that those facts constituted an offence 
under 8. 183 or s. 186 Indian 
Penal Code also does not render 


the complaint of the opposite party illegal. 
None ofthe sections cn which the com- 
plaint was based is referred to in s. 195 
of the Code of Criminal Procedure and so 
it was not necessary for the complainant to 
move the Court which passed the decree 
against applicant No.1 to file a complaint 
against the applicants. _ 

There is no force in this application and 
Į accordingly reject it. 

N. Application rejected. 





PATNA HIGH COURT 

Appeal from Appellate Order No, 233 

| of 1934 

January 10, 1935 
WORT, J. 
DHIRNARAIN CHAND AND ANOTHER— 

APPELLANT! 

VveETSUS : 

SHIVA SAHAY CHAUDHARY. 
RESPONDENT 

Surety~—Surety for payment of debt and surety 

or appearance— Distinction— Death of judgment- 
debtor before date fixed for appearance—When 
material—Liability of sans of surety—Hindu Law— 
Debts—Illegal debts— Son's liability. 

In the case of a surety bond, if on its true con- 
struction, it is found to be a surety for payment of 
the debt in contradistinction toan undertaking to 
produce the judgment-debtor on the date named, 
then the question of whether the judgment-debtor 
was dead on the date on which he was to appear, 
would become immaterial, But if the surety bond, 
on its proper construction, was merely an undertak- 
ing forthe judgment-debtor to appear, although 
the penalty may have beenthe amount of the debt, 
then, the sons of the surety would 
because, although under the Hindu Law the song 
are liable for the father’s debts including the debts 
of surety, yet anexception to that rule are cases 
where thereare sureties for the appearance or for 
the honesty of athird party, and the fact of it 
being found that the principal debtor was dead will 


DHIRNARAIN CHAND V. SHIVA SAHAY OHAUDHARY 


be excused, 


lod IC 


be an added reason for the release of the sonsfrom 
the debt of their father. a 
District 


Appeal from an order of the 
Judge of Purnea, daled June 5, 1934, 
dismissing an appeal against the order 
of the Munsif of Purnea, dated February 3, 
1934. 

Mr. D. L. Nandkeolyar, for the Appel- 
lants. 

Mr. Chandra Sekhar Sinha, for the Res- 
pondent. : 


_ Judgment.—it is most unfortunate in 
this case that the two questions which 
arose appear to have been ignored either 
by the Advocates in the Court below or 
by the Courts themselves. Both the learned 
Judges, that is, the Judge of first instance 
and the Court of Appeal, state that cer- 
tain questions were argued, but they are 
not the ones which are argued bofore 
this Court. 

The first is that at the time that the 
judgment-debtor was due to appear he 
was dead; and , if the statements con- 
tained in the evidence were correct, the 
matter would present a very different 
aspect from what appears from the judg- 
ments of the Courts below. 

The other question was, what was the 
surety bond? The Judges inthe OCourts 
below have treated it as asurety for pay- 
ment of the debt, whereas on a plain 
reading of the bond, it would appear that 
the surety undertook to have the judgment- 
debtor appear on the date named, and 
upon failure to doso he would be liable 
for the amount of the debt. If, on the 
true construction of the surety bond, it 
was a surety for payment of the debt 
in contradistinction to an undertaking to 
produce the judgment-debtor on the date 
named, then the question of whether the 
judgment debtor was dead on the date 
on which he was to appear would become 
immaterial. But if the surety bond, on 
its proper construction was merely an 
-undertaking for the judgment-debtor to 
appear, (although the penalty may have 
been: the amount of the debt then the 
present appellants would be excused, be- 
cause, although under the Hindu Law the 
sons are liable for the father’s debts in- 
cluding the debts of surety, yet an excep- 
tion to that rule are cases where there 
are sureties for the appearance or for the. 
honesty of a third party. There is no. 
direct authority on this question, although 
from the decided cases and from the read- - 
ing of the Mitakshara itself, it would ap- 
pear that thatis the true position in law, 
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In these circumstances it seems to me 
that the decision of the Court below was 
unsatisfactory and the matter must go 
back for the determination of two ques- 
tions ; first, the question of fact, whether 
the principal debtor was dead on the 
date when he should have appeared before 
the Court on the second occasion; and 
secondly whether the bond was merely a 
surety forthe appearance of the judgment- 
debtor or whether it was something more 
a surety for payment of debt? If it was 
a surety for payment of the debt itself, 
then the death of the judgment-debtor 
was immaterial and sons would be liable. 
But if it was asurety forthe appearance 
of the judgment-debtor, then in any event 
the sons would not be liable because for 
that debt they are not liable under the Hindu 
Law and the fact of it being found that 
the principa] debtor was dead will be an 
added reason for the release of the sons 
from the debt of their father. l 

The matter will be remanded to the lower 
Court for decision in light of the observa- 
tions made, and the costs of this appeal 
will depend upon the decision of the Court 
below. 

N. Case remanded. 
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PATNA HIGH COURT 
Civil Appeal No. 6 of 1933 
October 2, 1934 
VARMA AND SATINDERS, Jd. 
HALIMA KHATUN—Puaintirer— 
APPELLANT 


versus 
ABDUL MAJID— DEFENDANT— 


RESPONTENT, 

Civil Procedure Code (Act V of 1903), O. LIII, 
r. 1 (u), s. 151— Preliminary point—Meaning of— 
Appeal— Remand—Order of remand merely setting 
aside trial Court's decree— Appealability of. 

A preliminary point is not necessarily a point or 
law upon which the whole case is disposed of nor 
is it necessarily a point offact on which the case is 
disposed of. Any point the decision of which avoids 
the necessity for the full hearing of the suitis a 
preliminary point. Malayath Veetil Raman Nair vy, 
Krishnan Nambudripad (1), followed. 

Where theorder of remand merely sets aside the 
decree of the trial Court and does not itself decide 
any of the points raised for determination and does 
not determine the rights of the parties with regard 
to any of the matters in controversy in the suit, it 
cannot amount to a decree and must be treated as 
an order, and no appeal would lie against it as a 
decree, The mere fact that the order reverses the 
decree of the trial Court and deprives the plaint- 
iffs of the valuable rights they had acquired there- 
under would not make an order of remand a 
“ decree,” unless that order itself determines any of 
the points arising for determination in regard tọ 
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the matters in controversy inthe suit, Parmanand 
Kumar v. Bhom Lohar (5), followed. 

C. A. from a decision of the Sub-Judge, 
Cuttack, dated March 15, 1933. ` 

Mr. B. K. Roy, for the Appellant. 

Mr. S. K. De, for Respondent. 

Varma, J.—In this case the plaintiff is 
the appellant. She brought a suit before 
the Second Munsif's Court et Cuttack 
against the defendant for a renditicn of 
account of a sum of Rs. 1,000 which was 
taken by the defendant on November 13, 
1927, for which he granted a receipt in the 


following terms: 

‘Received from Begum Halima Khatun through 
Chaudhury Muhammad Ismail Khan the sum of 
Rs. 1,090 for purchasing paddy and advancing the 
same to the raiyats of Chaudhury Saheb.” 


The defendant's case was that he had 
submitted his account and entered it in 
the estate papers of the plaintiff's hus- 
band. Onthese facts several issues were 
framed and the learned Munsif came to 
his own findings. On the question whe- 
ther the plaintiff had a cause of action, 
he came to the conclusion that the money 
belonged to the plaintiff and she was 
perfectly competent to bring the suit 
inasmuch as no accounts had been rendered 
to the plaintiff. On issue No. 6 
whether the amount of Rs. 1,000 received 
by the defendant by the receipt in suit 
was paid back and entered in the ac- 
count books of the plaintiff's husband, 
and if so, was it a valid discharge, the 
learned Munsif came to the conclusion 
that even if it were taken that the de- 
fendant credited the amount taken with the 
profits in the accounts of the estate cf 
which there was no proof, that even could 
not be valid discharge to the plaintiff who 
was the real owner of the money. On 
the third issue, is the plaintiff entitled 
to ask for rendition of account, the learned 
Munsif came to the conclusion that the 
plaintiff was so entitled. On appeal the 
Additional Subordinate Judge by his 
judgment dated March 15, 1933, came to 
the conclusion that the case was not 
properly disposed of by the learned Munsif 
especially when certain important witnesses 
whom the defendant wanted to examine, 
and certain papers which the defendant 
wanted to produce before the Court, were 
not examined or produced before the 
Court. He was not satisfied with the 
Munsif's views that even if it were taken 
that the defendant credited the amount 
taken with the profits inthe accounts of 
the estate, of which there was no proof, 
that even could not be a valid discharge 
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to the plaintiff who is the real owner of 
the money. The learned Subordinate 
Judge was of opinion that the business was 
to be conducted through the plaintiff's 
husband and from her statement he came 
to the conclusion that if the accounts were 
entered by the defendant in the plaintiff's 
husband’s papers, he will not be liable 
to render account to the plaintiff if he 
has entered this sum of Rs. 1,000 with 
its profits in the plaintiff's husband's ac- 
counts. After these observations he passed 
the following order: 

“The decree passed by the learned Munsif must 
be set aside, and the suit remaded to him to decide 
according to law, with reference to the papers of 
the plaintiff's husband's estate, whether the 
defendant has entered or not, account of Rs. 1,000 
and its profits in those papers, and then decide 
the suit, He will allow fresh evidence if the parties 
want it. Oosts will abide the result.” 


The learned Advocate appearing on 
behalf of the respondent in this case 
raises a preliminary objection against 
this appeal. He says that an appeal 
could lie against this order of remand 
only under O. XLII, r. 1, cl. (u), if 
the learned Munsif had disposed of 
the case on a preliminary point as 
contemplated in O. XLI, r. 23. Looking 
at the judgment of the learned Munsif, 
it is clear that hehas dealt with the whole 
case and came to his findings on the 
various issues raised in the case, and the 
judgment asa whole is clearly a decision 
not only on a preliminary point. Freli- 
minary point has not been defined any- 
where, but from the various authorities 
that have been placed before us it is not 
difficult to get a definition as to what 
“preliminary point’ means, it is not 


necessarily a point of law upon which’ 


the whole case is disposed of, nor is it 
necessarily a point of fact on which the 
case is disposed of. The best definition 
is to be found in a Full Bench decision 
of the Madras High Court in Malayath 
Veetil Ramam Nair v. Krishnan Nam- 
budripad (1), where Schwabe, C. J. observed 


as follows : 

“The question turns on the meaning of the 
words ‘preliminary point’ in’ that rule. In my 
judgment the only meaning that can be properly 
given to these words in this context is any point 
the decision of which avoids the necessity for the 
full hearing of the suit. There are many instances 
of such points such as, that a suit is barred by 
limitation, that the Court has no jurisdiction, e, g., 
under the Estates Land Act, that evidence tendered 
was not admissible, that on the plaintiff's evidence 
there is no case for the defendant to answer, in 
a libel suit that there is no proof of publication. 

(1) 69 Ind. Cas 828; A I R 1922 Mad. §05;45 M 
900; 31 MLT 208; 16 LW 425; 43 M L J 354; 
(1922) M W N 589 (F B)! 
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In all these cases, if the decision is held to be 
wrong, the case remains te be decided on what is 
sometimes referred to as the merits of the case.” 

Further on referring toa decision of the 
Allahabad High Court in Ram Narain 
v. Bhawanidin (2), the learned Chief 
Justice accepted the definition laid down 
therein by Mahmood, J., that the words 
are not confined to such legal points only 
as may be pleaded in bar of suit, but 
comprehend all such points as may have 
prevented the Court from disposing of the 
case of the merits, whether such points are 
pure questions of law or pure questions of 
fact. 

In dealing with the question as to 
what a preliminary point means, in 
Rachu Gir v. Rhaghunath Gir (3), Chap- 
man and Jwala Prasad, JJ, referring to 
the decision of the Allahabad High Court 
in Mata Din v. Jamna Das (4), con- 
curred in the opinion expressed therein 
that a suit is disposed of on a preliminary 
point within the meaning of s. 962 when 
by reason of the decision on one or more 
of the issues recorded in the case theré . 
has been no necessity for the consideration 
of the other issues, and that such a pre- 
liminary decision is a decision of prelimin- 
ary point within the meaning of O. XLI, 
y. 23, whether the decision involves ques- 
tions of law or questions of fact. 

I need not refer to the various other 
authorities on this point, but accepting the 
definition as found in these decisions, I 
am of opinion that the learned Munsif 
did not dispose of the case on a preliminary 
point. 

Then the question arises whether in view 
of certain decisions the lower. Appellate 
Court has finally disposed of certain points 
in this case and whether his decision 
amounts to a decree against which there 
may be an appeal as contemplated. On 
that point we have got a decision of’ our 
Court in Parmanand Kumar v. Bhom 
Lohar (5), where it was held that an 
order of remand under s. 151 1s appeal- 
able only when it amounts to a decree. 
Where the order of remand merely sets 
aside the decree of the trial Court and 
does not itself decide any of the points 
raised for determination and does not 
determine the rights of the parties with 
regard to any of tha matter in controversy 
in the suit, it cannot amount toa decree 

(2) 9 A 29n; A W N 1882, 104 

(3) 41 Ind. Oas. 20?; A IR 1917 Pat. 577; 2 PLJI 
398; 2 P LW 23. 

(4) 27 A 681; 2 ALJ 685; A W N1905, 159. 

(5) 97 Ind. Oas. 105; A I R 1926 Pat. 457; TPL 
T 535; (1926) Pat. 333; 6 Pat. 160. 
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and must be treated as an order, and no 
appeal would lie against it as a decree. 
The mere fact that the order reverses the 
decree of the trial Court and deprives the 
Plaintiffs of the valuable rights they had 
acquired thereunder would not make an 
order of remand a ‘‘decree,” unless that 
order itself determines any of the points 
arising for determination in regard to the 
matters in controversy in thesuit. Looking 
at the judgment of the lower Appellate 
Court in the light of these observations, 
I have no doubt that the order of the 
lower Appellate Court in this case does 
not amount to a decree. He has not 
decided any of the points finally, and the 
order. which I have already quoted, to my 
mind, only directs the Munsif to take into 
consideration the various pieces of evidence 
that were left out and decide the case 
according to law. He has pointedly drawn 
his attention to the fact that reference should 
also be made to the papers of the plaint- 
iff's hasband’s estate to find out whether 
-or not the defendant has entered the sum of 
* Rs. 1,000 and its profits in those papers 
because if not anything else it will at 
least show the bona fides of the defend- 
ant in this matter. We do not know in 
“what manner the account with regard to 
this sum is kept and it will be for the 
learned Court which tries this case after 
this remand to look at the papers to come 
to his own conclusions, whether or not the 
defendant has discharged his liability. 

Under these circumstances, I am of 
opinion that no appeal lies to this Court 
against the order of the learned Subordinate 
Judge, and, therefore, I would dismiss this 
appeal with costs. 

Saunders, J.—I agree. 


N. Appeal dismisssd. 
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rogative right—Non-assessment by Government-—Pre- 
sumption, if arises. 

Section t0, Civil Procedure Code, does not apply 
to a suit brought pursuant’ fo an undertaking 
given under s. 14, Bombay Oity Land Revenue 
Act within thirty days from the Collector's 
decision. fp. £62, co]. 2.] 

Where there is a conflict between a special Act 
and a general Act the provisions of the special Act 
prevail. [p. 862, col. 1,] 

Although the Court always presumes that a 
person entitled to property will assert his rights, 
and if it is shown that for a long period of years 
he has not asserted his rights, the Court will 
presume that those rights have been granted away, 
yet that presumption cannot be made in the case 
of Government's right to levy tax. That right if 
vested in the Crown is clearly a prerogative right 
and if vested in somebody claiming through the 
Crown it may be a liberty or franchise, but is 
clearly in the nature of a prerogative right. 
Consequently, the fact that Government has not 
for many years assessed a land, does not lead to 
the presumption that the land has been granted 
free from liability to assessment. [p. 863, col. 1.} 

Bombay Regulation XVII of 1827, is limited in 
its application to the mofussil districts of the 
Bombay Presidency and doee not apply to lands 
in the town and island of Bombay which are 
kaweng by Regulation XIX of 1827, [p. £65, col. 


F. ©. A. from the decision of the 
Revenue Judge, Bombay, in Suit No.1 of 
1926. 

Messrs. Jamshed Kanga and G. Louis 
Walker, for the Appellant. 

Mr. J. H. Vakeel, for the Respondent. 

Beaumont, C. J.—In this appeal the 
learned Advocate-General takes a prelimi- 
nary objection that no notice was given 
to the Collector of Bombay, who is the 
defendant, under s. #0, Civil Procedure 
Code. That section provides that no suit 
shall be instituted against the Secretary of 
State for India in Council or against a 
public officer in respect of any act pur- 
porting to be done by such public officer 
in his official capacity until the expiration 


' of two months next after notice in writing 


has been given. The learned Advocate- 
General contends that having regard tothe 
decision of the Privy Council in Bhagchand 
Dagadusa v. Secretary of State (1) it is now 
established that the giving of a notice 
under s. 80 isa condition precedent to the 
institution of the suit and that the Court 
has no jurisdiction to entertain asuit to 
which s. 40 applies unless that notice has 
been given. It is admitted here that notice 
was not given, and also that no objection 
was taken in the Court below on the ground 
that notice had not been given. But the 


(1) 104 Ind. Cas, 257; 54 I A 338; 29 Bom, L R 
19291; 53M LJ 8l; AT R 1927 PC 176; 25 AL J 
641: (1927) M W N 531; 46 O L J 76; L Luck. Uas, 
291; 51 B 725; 32 O WN 61; 26 L W 809 {P O). 
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learned Advocate-General argues that the 
question is one going to the jurisdiction 
of the Court and that the doing of act neces- 
sary to confer jurisdiction cannot be waived 
since that would be conferring upon the 
Court, by the act of the parties, jurisdiction 
which the legislature has not seen fit to 
give. In my opinion it is not necessary in 
this case to express any opinion upon 
the effect of s. 80, because 1 think that, 
reading the Bombay City Land Revenue 
Act, II of 1876, with the Civil Procedure 
Code, s. 80 does not apply to this parti- 
cular sult. The Bombay City 
Land Revenue Act provides in s. 8 
that it shall be the duty of the -Col- 
lector subject to the orders of Gov- 
ernment to fix and levy the assessment for 
land revenue. Then s. 14 provides that 
ihe Collector's decision upon any question 
arising outof the provisions of ss. 8 to 13 
shall, unless superseded by the Revenue 
Judge, be binding upon all persons whom 
it may concern and shall be acted upon 
accordingly, but the Collector’s decision 
shall be stayed,on any such person giving 
security to the satisfaction of the Collector 
that he will within thirty days from the 
date when such decision was made known 
to him institute a suit before the Revenue 
Judge forthe purpose of contesting the 
legality of the Collector’s decision. Now 
at the dateof that Act there was no provi- 
sion similar tos. 80, Civil Procedure Code. 

The first section passed in the terms of 
a, 80 is contained in the Civil Procedure 
Code, 1877, and it seems tome very Improb- 
able thatthe legislature when they passed 
the Civil Procedure Codeof 1877 intended 
to provide that an undertaking given under 
s. 14, Bombay City Land Revenue Act to 
pring a suit within thirty days should, in 
every case, be broken by requiring the plain- 
tiff not to bring his suit until afler the 
expiration of two months, It is a well 
astablished principle resting on decided 
cases and recognized ins. 4, Civil Procedure 
Code, itself that where there is a conflict 
between a special Act anda general Act, 
the provisions of the special Act prevail. 
When one comes to look at s. 17, Bombay 
City Land Revenue Act, it provides that 
the Revenue Judge shall decide all suits 
brought before him against the Collector or 
any person on his establishment on account 
of land revenue or of acis done in their 
official capacities by the Collector or any of 
his assistants or other subordinates; 80 that 
that section seems to draw a distinction 
between suits brought on account of land 
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revenue and suits brought on account of 
acts done in their official capacity by the 
Collector or any of his assistants or other 
subordinates, andthe wordsof s. 80, Civil 
Procedure Code, refer tothe latter class of 
suits and not to the former. It seems to 
me that reading the two Acts together the 
effect is that where you havea suit such as 
this which is brought pursuant to an under- 
taking given under s. 14 within thirty 
days from the Collector's decision, then 
that ig not a suit which falls within s. 8053. 
ibisa suit on account of land revenué 
brought under the special provisions of the 
special Act, and, in my opinion, the gene- 
ral provisions of s. 80 donot apply to such 
a suit. That being so, I think we must 
hear the appeal on the merits. 

N. J. Wadia, J.—I agree. 

(The appeal was heard on the merits 
and the following judgments were de- 


. livered.) 


Beaumont, ©. J.—This is an appeal 
by the Collector of Bombay from the 
decision of the Bombay Revenue Judge. 
The plaintif filed a suit praying for a 
declaration that thereis a right on the part 
of the plaintiff in limitation of the right of 
Governmentto possess and hold her land 
mentioned in the plaint free from assess- 
ment for land revenue, or in the alterna- 
tive, that ib may be declared that the said 
land is liable to be assessed as of pension 
and tax or quit and ground tenure. The 
plaintiff is the present spiritual head of a 
Hindu Vaishnava temple situate at — 
Cutch-Mandvi, and as such, isthe owner of a 
piece ofjand situate at Bora Bazaar Street 
within the Fort, which isthe piece of land ‘7 
in question in suit. So far as the title is 
concerned, the earliest title deed is dated 
1788 and 1s a conveyance to two persons; 
then the property seems to have descended 
tothe daughter of one of those persons, who. 
in 1828 devised the land to her spiritual 
guru and the plaintiff claims under that 
guru. i 

The learned Revenue Judge in his 
judgment goes into the history of land 
tenure in the island of Bombay, and it 
is not, I think, necessary to deal with that 
matter at any length. It seems that when 
the island of Bombay was under the King 
of Portugal, tenures were mostly of a feudal 
nature, that is to say, the land was held in 
return for services to be rendered to the 
Crown. In 1661 theisland of Bombay was 
transferred by the King of Portugal to the 
King of England, and in 1669, by Letters 
Patent the Kingof England transferred the 


1935 
island with all his rights and powers in 
connection therewith to the East India 
Company, and it is, I think, clear that the 
East India Company thereby acquired the 
general right to assess lands to tax, that 
being a right which has always been pos- 
sessed by the governing power in India. 
After that transfer there seem to have been 
disputes between the Company and various 
holders of lands who claimed to have 
acquired their lands from the King of 
| Portugal. In 1672 an agreement was come 
"to between the Government of Bombay and 

those various subjects, which is known as 

“the Aungier Convention.” The effect of 

that was that the title of the persons who 

claimed the lands within the island was ad- 
mitted subject to their paying an annual 
sum of 20,000 Xerphins and the lands sub- 
ject to that tax are now known as pension 
and tax lands. Thereis no evidence that 
the land in question in this suit is pension 
and tax land, and there is no suggestion 
that any part of pension and tax has ever 
been paid inrespect of that land. I think 
that we must assume that the land in ques- 
‘tion originally belorged to the King of 

Portugal and passed to the East India Com- 

pany. It appears from the Dickinson 

survey which was made in 1813 that this 
land at that date did not pay any tax 
because it is mentioned in the survey.as 

“*paying no ground rent.” 

* Mr. Vakeel has suggested that the 

English statutes of limitation have some 
.béaring on the question at issue, but in my 
+ opinion, that argument isuntenable. Apart 
. ~. from the question of any express limitation 
=- on the rights of the Company, it seems to 
me that the only way that the plaintiff can 
“ put her case is to say that inasmuch as she 
or her predecessor-ir-title have been in 
possession of this land since at any rate 


1788, and inasmuch as no land revenue: 


“has been paid at any rate from 1813, we 
ought to presume a grant to the plaintiff 
or her predecessor-in-title free from liabili- 
ty tobe assessed to land revenue. No 
authority has been cited in favour of such a 
presumption. Nodoubt the Court always 
presumes that a person entitled to property 
will assert his rights, and if it is shown 
that fora long period of years he has not 
. asserted his rights, the Court will presume 
that those rights have been granted away. 
But, in my opinion, that presumption can- 
not be made in the case of Government's 
Tight to levy a tax. That right if vested in 
the Crown is clearly a prerogative right, 


and if vested in somebody claiming through 
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the Crownit may be a liberty or franchise 
but is clearly in the nature of a prerogative 
right. Government are not bound to levy 
assessment every year on all the lands over 
which they have power tolevy assessment. 
There may be very good reasons why Govern- 
ment for along period think it undesir- 
able to assess a particular piece of land, and 
I think that it would be altogether unreason- 
able to presume that because Government 
have not for many years assessed particular 
land, therefore that land has been granted 
free from liability to assessment. Jn this 
particular case, Government may have 
taken the view that this land was used for 
charity, and that it was undesirable to 
assess it. Butif subsequently the policy 
of Government, or the user of the land 
changes, it would be unreasonable to hold 
that Government have lost their right to 
assess. J therefore agree with the learned 
Revenue Judge that apart from the ques- 
tion of express limitation the plaintiff's 
case must fail. The learned Revenue Judge 
has, however, held that under Regulation 
XVII of 1827 there was an express provision 
exempting lands from the payment of land 


. revenue if no payment had been made 


for 60 years. The first answer made by 
the Advocate-General ‘to that is that 
Regulation XVILof 1827 applied only to the 


-mofussil and not to the City of Bombay. In 


1827 aconsiderable number of Regulations 


“were passed—all on ist January,—and it is 


necessary to read them together. 
tion I is entitled: 

“A Regulation for forming into a regular Code 
all rules that may be enacted for the internal Govern- 
ment of the territories subordinate to the Presidency 
of Bombay,” 


Regula- 


That Regulation, I take it, would apply 
to all the territories subordinate to the 
Government of Bombay and that general ` 
Regulation repeals all the previous regula- 
tions. Then Regulation II deals with the 
constitution of Courtsof Civil Justice, and 
the only material provision in that Regula- 
tion is s.16 and Appendix (E). Section 16 
provides that there shall be a Judge in 
each zillah, who shall preside over the Court 
of Adawlut and have general control over 
ihe establishment annexed thereto, and 
the zillahs at present established under 
the Presidency of Bombay are as specified 
in Appendix (E). When one looks at Apper- 
dix (E) one finds various zillahs described 
in respect of the various mofussil districts, 
and then the last one is headed “The 
Presidency” and the Court referred to 
under that heading isthe Oourt exercising 


Böl 


revenue jurisdiction of the Island of 
Bombay and its adjacent dependencies. 
So that inthat Regulation zillahs include 
the Revenue Court and ‘The Presidency” 
seems to be usedas meaning the Island of 
Bombay. The next material Regulation is 
Regn. XVII, and one has to determine whe- 
ther that Regulation applies only to our 
mofussil or tothe mofussil and the Island 
of Bombay. It is headed: 

“A Regulation for the territories subordinate to 


Bombay prescribing rules for the assessment and 
realization of the land revenue and so forth.” 


The expression ‘territories subordinate 
to Bombay” taken by itself would, I think, 
include the “Island.” The Regulation deals 
with zillahs but that expression might 
include the Island Court as in Regn. II. 
In Regn. XVII; Ch. IX, s. 36, it is provided: 

“Whenever land has been enjoyed without pay- 
ment of public revenue for more than 60 years, in 
succession by any person, his heirs or others deriv- 
ing right from him such enjoyment shall be con- 
sidered as sufficient title to the exemption,” 

The question is whether that provision 
applies to the Island of Bombay. Now 
there seems to be nothing in Regn. XVII 
which expressly excludes the Island of 
Bombay, and asI have said the title by 
itself would include the Island. But, on 
the other hand, there is nothing in the 
Regulation which expressly deals with the 
Island and when one comes tothe ap- 
pendices they do not seem to cover the 
Island. Appendix A contains a _ list of 
tenures recognised by the custom of the 
country. All the tenures referred to there, 
are mofussil tenures, and not tenures 
applicable to the City of Bombay. Then 
the form of notice in Appendix B seems 
appropriate to mofussil and not to the 
City of Bombay. In Appendix C there is 
a list of officers who, under former Govern- 
ments, had power to confer grants exempt- 


ing lands -wholly or partially from the- 


payment of public revenue and the list 
doesnot include the King of Portugal 
from whom the Island of Bombay was 
acquired. There is, therefore, some inter- 
nal evidence to show that the Regulation 
does not include the Island of Bombay, 
but Iam disposed to think thatthere is 
not sufficient evidence in the Regulation 
itself to exclude the Island of Bombay. 
We next come of Regn. XIX, and as I have 
said, all these Regulations, which were 
passed on the same day, must be read 
together. This is instituled: 

“A regulation for the -Presidency prescribing 
rules for the assessment and collection of the land 
revenue. 


It is, I think, clear that throughout that 
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Regulation “the Presidency” means Island 
of Bombay. Section 1 provides that there 
shall be a Collector of Bombay for the 
purpese of collecting the land revenue 
of the Presidency. That clearly refers to 
the Collector of the City of Bombay. Then 
the Regulation provides how the revenue 
is tobe collected and so forth. In s. 3it 
is provided: 

“The land revenue of the Presidency shall be asses- 
sed and levied by the Collector and his assistants, 
according to the principles laid down in Regn, 17, 


A. D. 1827, s. 3, the three first clauses of s. 4, 8, 9 
and cl, 1 of s. 6,” 


Now it is obviousthat that provision is - 
wholly inconsistent with the theory that 
Regn. XVII itself applies to the Island of 
Bombay. Ifthe Regulation applied, there 
would be no necessity to provide.that 
the Collector was to levy assessment on 
the principles laid down in Regn. XVII. 
Clause 2 of s. 4 of Regn. XVII, which is one 
of those incorporated in Regn. XIX, 
provides : 

“When there isa righton the part ofthe occu- 
pantin limitation of theright of Governmant, in 
consequence of a specific limit to assessment having 
been established and preserved, the assessment shall 


not exceed such specific limit.” tie 


Regulation XIX contains no provision 
such as is contained in Regn. XVIIL exémpt- 
ing land from liability to assessment if such 
exemption has been enjoyed for 60 years. 
Mr. Vakeel has argued that we ‘must- 
read into Regn. 19 such a provision:be> | 
cause that is one of the methods~:of © 
proving that the land is held in limitation -- 
of the right of Government. But, in mya: 
opinion that argument in untenable. I. 
think that all that Regn. XIX provides is 
that the assessment is to be levied on, the 
principles laid down in (amongst--other +- 
sections) s. 4 of Regn. XVII, and thatit does ` 
not incorporate the method of proving,the ` 
right of the owner of the land to holdzin © 
limitation ofthe right of Governament It 
seems to me, reading those two Regulations - 
together that Regn. XVIL must:be limited 
to the mofussil districts and that Regn. 
XIX deals with land within the Island ‘of 
Bombay, and that as Regn. XIX contains 
no provision that sixty years’ enjoyment of 
the land free from the payment of tax is 
to be sufficient evidence of exemption 
from liability, we cannot read such a 
provision into the Regulation. The sub- 
sequent history of the matter supports 
that view. The material provisions of 
Regn. XVII were repealed by Act VII of 
1863 which contains a fresh provision as 
to limitation in respectofland which had 
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been held free from assessment for more 
than sixty years although that Act was 
limited to land held on recognized tenure, 
and there isno evidence that the land 
in question inthis case is held as on any 
recognized tenure. Then the rest of Regn. 
XVII was repealed by the Land Revenue 
Code of 1879 which deals with mofussil land 
and Regn. XIX was repealed by the Bom- 
bay City Land Revenue Act of 1876, which 
deals only with land within the City of 
Bombay. Sothat Government-apparently 
treated Regn. XVII as applying to mofussil 
land, and Regn. XIX as applying to the 
City of Bombay. Weare not of course bound 
by the view which Government took as 
to the effect of the Regulations but for the 
reasons I have given, I think that the 

- view Government took is the right view 
and that Regn. XVII does not apply to land 
in the City of Bombay. On that 
ground, I think, we must differ fiom the 

judgment of the learned Revenue Judge. 


The’ Advocate-General took a second 
point which does not arise having regard 
- to. the view I take of Regn. XVII but I will 
“notice it. That point is that s. 36 of Regn. 
.X VII only provides that whenever land has 
been: enjoyed without payment of public 
yevenue for more than sixty years in suc- 
-Cession, such enjoyment shall be considered 
as ‘sufficient title to the exemption, and 
> does ‘not provide thatthe owner of such 
_ land::shall be entitled to hold it free from 
‘liability to assessment. Sothat the section 
“deals only with the method of proof of 
- exemption. Consequently the Advocate- 
General saysthat when that Regulation 
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the appeal is allowed and the suit is dis- 
missed with costs. 


N. J. Wadia, J.—I agree. The plaintiff's 
claim toexemption from liability to as- 
sessment is based solely on the ground 
that at least from 1813 onwards the land 
has never been assessed. The fact that it 
hasnot been so assessed isnot disputed. 
It is well established that the ruling power 
inIndia has always been entitled toa 
share of the produce of land in the shape 
of land revenue and this has not been 
disputed by the plaintiff. The plaintiff's 
contention, however, is two-fold. It is 
argued in the first placethat the right to 
levy assessment is a prerogative of the 
Sovereign and that when Bombay was 
transferred by the Crown to the Hast 
India Company by the Oharter of 1868, 
this prerogative right of the Sovereign 
did not and could not puss to the Com- 
pany. It is alsoargued in the alternative 
that even if it is held that this prerogative 
right passed to the Company the City of 
Bombay was governed by the English 
Law and that the right of the Company 
to assess had been lost through its not 
having been exercised for over sixty years. 
Ido not think that there is any force in 
either contention. According to the Char- 
ter by which the town and Island of 
Bombay were transferred tc the Company, 
the King transferred to the London Qom- 
pany 
“all the rights, profits, territories and appurtenances 
thereof whatsoever and all singular royslties, revenue 
rents, customs, castles, forts, buildings, fortifications, 
privileges, franchises, pre-eminences and heredita- 


ments whatsoever ete., in as large a manner as the 
Orown of England enjoyed or ought to enjoy them 


sWasrepealed, it became of no use to the 
< plaintiff. The plaintiff's answer is that 
,repealof a statute never affects rights 
acquired under it. That no doubtis so 


under the grant of the King of Portugal in the treaty 
of 1661 and not further or otherwise.” | 
Article 9 of the Convenant of Aungier 


also provided that 


and] should agree with the contention of 
the ‘plaintiff on that point if the effect of 
thér Regulation was to provide that sixty 
yéars’.enjoyment was to confer an inde- 
feasible right to the land free from the 
liability to tax. But I am disposed tothink 
, that the Advocate-General is right when 
he saysthat these provisions merely dsal 
with evidence necessary to prove exemp- 
tion, andthat as soon asthe Regulation 
containing those provisions was repealed 
the plaintiff ceased to be at liberty to 
rely on that particular privilege. However, 
it is mot necessary definitely to decids 
that point because I think ths true view 
is that Regn. XVII does not apply to land 
inthe City of Bombay. For these reasons 
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“all royalties, rights, privileges, immunities, which 
did formerly belong to the Crown of Portugal of 
Foros and royal rents of what nature or condition 
soever, they shall be saved as of right they belong 
to the Honourable Company.” 


It would appear therefore that the full 
right of sovereignty over the town and 
Island of Bumbay had been transferred to 
the Company including the royal preroga- 
tive to a share in the produce of the land. 
No satisfactory authority has been cited to 
us to show that the right of the ruling 
power in India to assess land can be lost 
by mere non-user. The analogy from the 
English Law as regards acquisition of rights 
against the Crown by prescription would 
not apply in India, and in any case English 
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Ftatutes passed after 1668, the date of the 
Charter to the Company, would not apply to 
Bombay. The case for the plaintiff must 
therefore be decided by the Indian law 
«pplicable to the Presidency. The plaintiff 
ielies in that case cn Regn. XVII of 1827 
which, it is contended, applies tothe city of 
Bombay also. But the language of that 
Regulation leaves in my mind no doubt that 
it was notintended to apply to the City 
of Bombay, and that the legislature did not 
intend it to api), appears from the fact 
that on the very date cn which that Regula- 
tion was passed anoiher Regn. XIX of 1827, 
Was enacted to provide specially for the 
City of Bombay. There isuothing in any 
of the sections of Regn. XVII which deale 
specifically with the City of Bombay, and 
the Appendix to that Regulation appears to 
make it clear thatthere was no intention to 
apply the Regulation tothe Oity of Bombay. 
It has been argued that even if Regn. XVII 
as a whole does not apply to the City of 
Bombay, certain sections of it have been 
made applicable to the city by the third sec- 
tion of Regn. XIX of 1¢27, which p:ovides 
thatthe land revenue of the city shall be 
assessed and levied according to the 
principles Jaid down under s. 3, the three 
first clauses of s. 4,8. 9 and the first clause 
of s,6 of Regn. XVII. It is further argued 
that the provisions of ss. 35 and 46 of 
Regn. XVII must by implication be held to 
be also incorporated in Regn. KIK of 1827 
as they lay down the principles on which 
the revenue is to be assessed. In the first 
place ss, 35 and 386 donot, in my opinion, 
deal with the principles on which the land 
revenue is to be assessed. 

They deal only with the methods by 
which parties may prove their claim to ex- 
emption. Ifithad been the intention of the 
legislature thai £s. 85 and 36 should apply 
to tke City of Bombay also, lhcse sections 
would have been expressly referred to ins. 3 
of Regn.. XIX. Evenif Regn. XVII weie 
held to apply tothe City of Bombay, ss, £5 
and 36 would not,in my opinion, help the 
plaintiff. The only part of s. 35 which ihe 
plaintiff could avail herself of is the second 
clause, but the benefit of that clause has 
been restricted to land held under some 
tenure recognized by the custecm of the 
country. It kas been admitted that the 
plaintiff does not hold her land under any 
of the recognized tenures under which land 
in the City of Bombay is held. It may also 
bementioned that Appendix A to Regn. 
XVII, which specifies the tenures which 
are to be considered as recognized by the 
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custom of the country, doesnot include any 
of the Bombay tenures. The benefit of 
s. 36 of Regn. XVII could have been claimed 
by the plaintiff only solong as that Regula- 
tion was in force. That Regulation was 
repealed hy Bombay Act VIlof 1863 and the 
plaintifi’s case must be governed by the 
present law dealing with Bombay City, 
viz., the Bombay City Land Revenue Act 
of 1876 which has no. provision correspond- 
ing tos 36 of Regn. XVII of 1827. - The 
fact that Regn. XVII of 1827 was repealed 
by the Bombay Land Revenue Code V of 1979 
and not by the Bombay City Land Revenue 
Act of 1876, though not in itself sufficient 
to prove conclusively that Regn. XVII 
of 1827 did not apply to Bombay City, at 
least, lends strong corroboration to the view 
taken by us that Regn. XVII of 1827 did not 
apply to Bombay Uity. The plaintitt has 
set up a claim in derogation of the right of 
the Sovereign power to assess lands, and 
strict proof of such claim is necessary. 
She has failed to discharge this burden. 
The appeal filed must; therefore, in my 
opinion, be allowed. 
N. Appeal allowed. 
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PATNA HIGH COURT 
Civil Miscellaneous Judicial Case No. 108 
of 1933. , 
October 1], 1934 
CourtnBy-TERRELL, C. J. AND AGARWALA,, J. 
COMMISSIONER or INCOME-TAX, . 
BIHAR AND ORISSA—PETITIONER Ż. 


versus 
Maharani LAKSHMIBAI SAHEBA— 


Oprosite Parry oe, 
Income Tax Act (XI of 1922), 8. 14 (1)—Scope 0f— 
S. 14 1), if relieves assessee from necessity of showing 
thatincome is partof income of undivided Hindu 
Jamily of which he is member—Such plea, tf can 
be raised for first time in Reference—Maintenance 
received by member of undivided Hindu family— 
Whether received ‘as a member of the family'— 
Amount so received, if assessable to income-tax— 
Admission by party to suit—Whether binding on 
person not party to suit. 4 3 
The difference between the exemptions granted 
by sub-s, (1) and (2), respectively, of s. 14, Income 
Tax Act, is that under sub-s.' (1) the assessee is 
exempt even though the sum has not in fact been 
taxed at source, but under sub-s. (2) _ the assessee is 
entitled to exemption only in respect of sums taxed 
at source. The firet sub-section merely relieves the 
assesses from showing that the sum in respect uf 
which he claims exemption has already been taxed 
in the hands of thefamily. It does not relieve him 
from the necessity of showing that the sum received 
is a partof income, or property, in which he had a 
vested right as a member of a Hindu undivided 
family. Where the assessee did not, during the 
s asessment by the Income-tax Officeror in her 
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appealfrom that assessment, raise the issues 
necessary for thedetermination of the questions of 
fact which arise under s. 14 (1), the -question can- 
not be raised in the*Reference to the High Court as 
it does not arise out of the appellate order 

Whenamemberof a -Hindu undivided family 
receives a grant by way of maintenance from the 
head of the family it is not necessarily received “as 
a member of the family.” hen a maintenance al- 
iowance is received by a member of an undivided 
Hindu family out of the: joint income of the family, 
the recipient receives only what is his, or her, own. 
The sum received: by the recipient is taxable in the 
hands of the family. 

An-admission made bya party to a suit is not 
binding on a person who was not a party to the suit 
in which the admission was made. 


©. M. d.C. from the order of the Commis: 
sioner of Income-tax, Bihar and Orissa, 
dated September 12, 1933. - 

Mr. Manoh-r Lal, for the Petitioner. 

Messrs. K. P. Jayaswal, Murari Prasad 
and K. P: Upadhya, for the Opposite Party. 

Agarwala, J—The assessee has been 
assessed to income-tax on a sum of 
Rs. 26,000 which she claims is not subject 
to tax. The question referred for our 
decision’ is whether this sum is taxable. 
The only ground of exemption argued be- 
fore us is that it isa sum to which s., 14 
(D applies. That sub-section runs as fol- 
OWS : 

“14, (1) The tax shall not be payable by an 
assesses in respect of any sum which he receives 
as a member of a Hindu undivided family.” 

_ The section premises: (ija Hindu un- 
divided family ; (iz) that the person claim- 
ing. exemption is a member of the family, 
and; (iii) that the, sum referred to is 
‘received as.a-member of the family. 


The assessee is a widow of the brother 
of the late holder of the Darbhanga Raj, 
which is an impartible estate. On the 
death of her husband she and a co-widow 
claimed the estate alleging that their 
. husband had. been separate from his bro- 
` ther. “Ultimately the- widows withdrew 
their claim on Certain terms, two only of 
which are material at present. It was 
agreed.: (a) that each of the widows should 
receive for life, as maintenance, properties 
yielding Rs. 70,0L0, nett, per annum, and 
(b). that on the death of either of them 
the survivor should be entitled to receive 
for the remainder-of her life an additional 
sum of Rs. 1,800 per annum. The sum 
assessed represents two such payments, 
which were in fact received in the year 
‘for which the assessment has been made. 
‘In the course of the assessment and in the 
appeal from the.order of assessment, the 
‘sssessee claimed, exemption either on ihe 
‘ground: (a). that: the annual payment 
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should be regarded as part of the consi- 
deration paid to her asthe price of immov- 
able properties, and, therefore, as capital 
and not income, or (b) as agricultural in- 
come. Both these contentions were rightly 
negatived and have not been pressed 
before us. In view of these contentions 
however, the tribunals of fact were not 
called upon to investigate the question 
whether the assessee iga member of a Hindu 
undivided family, or, indeed, whether the 
late Maharajadhiraj and the a-sessee’s 
husband were joint or separate. [t is 
urged, however, that the two widows having 
abandoned the claim thal their husband 
had been separate from his brother, it must 
be held asa matterof law that they were 
joint. The admission made by the widows, 
however, is not binding on the Crown which 
was notaparty to the suitin which the 
admission was made, Itis next contended 
that the presumption oflaw being in favour 
of jointness the onus lies on the Income 
Tax Department to rebut that presumption. 
Conceding that this is so, the question 
still remains whether the sum in question 
was received by the assessee “as a member 
of an undivided family.” It is contended 
that when a member of a Hindu undivided 
family receives a grant by way of mainte- 
nance from the head of the family it is 
necessarily received “as a member of the 
family.” I am unable to accept this con- 
tention. It is only in the case of a Hindu 
undivided family that the statute provides 
that a sum received as a member is ex- 
empt from the tax and it seems tome 
that the reason for this special considera- 
tion is obvious. In the case of an undivided 
Hindu family all the members have an in- 
terest in the joint income of the family 
and are entitled as of right to enjoy it. 
The fact that by reason of well recognized 
disyualifications such as certain diseases or 
sex certain members are unable to claim 
the rights of fully participating co-parcenors 
does not affect their inherent right to be 
maintained out of the joint income, It 
is well established, however, that when 
there is--uo joint property and no joint 
incomé, there is ue right to be maintained 
except in certain cases : i 

“Where there may -be no property but what has 
been self-acquired, the only persous whose mainte- 
nance out of such property is imperative are aged 
parents, wife and minor children (Mitakshara, cited 
Mayne on Hindu Law and Usage, para dol. | 

‘In the caseof a wife and minor children, 


therefore, the legal obligation of a Hindu 


to maintain them is the same as the 
obligation of -a non-Hindu, He is. bound 
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to maintain them out of bis own property 
and inccme. In the case of other depen- 
dantis, there is no legal obligation to 
maintain them at all in the case of a ron- 
Hindu or a separated Hindu, but in the 
case of an undivided Hindu family a 
member is entitled to te’ maintained to 
the extent of bis or her interest in ihe 
joint inccme, a widow not being entitled 
to maintenance in excess of what her de- 
ceased husband could have claimed. When 
a maintenance allowance is received by a 
member of an undivided Hindu family 
out of the jointincome of the family the 
recipient receives only whatis his or her 
own. The sum received by the recipient 
is taxable in the hands of the family. If 
it has not in fact been taxed in the hands 
of the family, it would be taxable in the 
hands of the recipient, but for the exemp- 
tion provided forin s. 14 (1). That sub- 
section exempts it from taxation whether 
it has in fact been asseesed in the hands 
of the family or not. It appears to me 
that the object of s. 14 (1) is to assure 
this exemption and no more. The remainder 
of s. 14 lends support to this view, sub- 
s. (2) exempts from assessment sums receiv- 
ed by an assessee : (a) by way of dividend 
as a chare-holder in a Company, or (b) out of 
_ the prcfits of a firm of which he isa partner. 
It will be observed, therefore, that what 
the second sub-section exempts are sums 
which belonged to the asseseee even before 
they actuallyreached him. Reading s. 14 
as a whole I am able to see no reason 
why the first sub-section should be held 
to apply to a sum in which the assessee 
has no interest until it is actually received, 
which is coin the case of a person who 
receives a maintenance allowarce out of 
inccme in which he has no vested right. 
The difference between the exemptions 
granted by sub-ss. (1) and (2), respectively, 
of s. 14 is that under sub-s. (1) the as- 


seesee is exempt even though the sum - 


has not in fact been taxed at source, but 
under sub-s. (2) the assessee is entitled to 
exemption only in respect of sums taxed 
at source. The first sub-secticn merely 
relieves ihe assessee from showing that 
the sum in respect of which he claims 
exemption has already keen taxed in the 
hands of the family. It does not relieve 
him {frcm the necessity of showing that 
the sum received is a part of income, or 
propeity, In which he had a vested right 
as a member of a Hindu undivided family.” 
In the present. instance the assessee did 
not, during the assessment by the Income 
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Tax Officer or in her appeal from that 
assessment, raise the issues necessary for 
the determination of the questicns of fact 
which arise under s. 14 (1). For this 
reason the question now raised does not 
arise out of the appellate order. An im- 
partible estate may or may not be self- 
acquired property. Even assuming that 
the assessee is a member of an undivided 
family the estate is impartible asd the 
facts necessary for the detetmination of 
the question. referred are not before us 
because the assessee did not raise the 
proper issues kefore the tribunals of fact. 
I would, therefore, answer the question 
referred to us in the affirmative. The 
Commissioner of Income-tax is entitled to 
the costs of this reference. Hearing fee 
five gold mohurs. 
courtney-Terrell, C. J.—I agree. -- 
N. Reference answered. 





CALCUTTA HIGH COURT 
Civil Appeal No. 3206 of 1931 
July 12, 1934 

NASIM ALI AND KHUNDKaR, JJ. 

JAGAT CHANDRA DE—DEFENDANT— 
APPELLANT 
VETSUS 

ABDUL RASHID AND OTHERS—PLAINTIFES 

AND DEFENDANTS— KESPONDENTS 

Mortgage—Property mortgaged to two—Decree 
obtained by second—Third party purchasing prop- 
erly in execution—Suit by prior mortgagee on his 
own mortgage—Only mortgagor made party— Suit 
for possession against third party and mortgagee— 
Prior mortgagee, if entitled to decree for possession 
on declaration of title—If entitled to decree for 
possession subject to third party's right of redemp- 
tion—His remedy—Suit to enforce his mortgage— 
Limitation—Redemption—If a liability, 

Certain property was mortgaged to two persons, 
The second mortgages brought a suit and obtained 
a decree. In execution of it, the third party who 
purchased the property, was put in possessiob. The 
prior mortgagee instituted a suit on his own 
mortgage subsequent to the suit by.the second 
mortgagee in which only the mortgagor was im- 
pleaded and obtained a decree and purchased the 
property himself. The prior mortgagee then filed 
a suit against the mortgagor and the third party 
for recovery of possession : i 

Held, that he could not recover possession on 
declaration of title, neither-could he get a decree 
for possession subject to the third party's right to 
redeem. The prior mortgagee on the basis of bis pur- 
chase could not claim the equity of redemption 
as against the third party in whom the rights 
cf the second mortgagee as well as the rights of 
the mortgagor were vested. He could no doubt 
fall back upon the first mortgage but he could 
not recover possession on the strength of that 
mortgage, as that mortgage being a simple mort- 
gage did not give him any. right to possession 
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Whatever right the prior mortgagee might have 
under the first mortgage could no doubt be en- 
forced by him by a proper proceeding taken for 
the purpose. If 12 years from the date when the 
mortgage money payable on the first mortgage 
became due had elapsed before the institution 
of the suit, the suit could not be treated asa suit to 
enforce the first mortgage on which the prior 
mortgagee in any view of the case was entitled to 
fall back and he could not claim any deduction 
of time during which alleged fusion of his rights 
as mortgagee and purchaser of mortgagor's rights 
by virtue of his being auction purchaser at the 
mortgage sale subsisted. 

[Oase-law referred to.] 

Redemption is a legal right which a person 
entitled to redeem may seek fo enforce. It is 
not a liability which he may be compelled to dis- 
charge. Mulla Veetal Seethi Kutti v. Achuthan 
Nair (4), relied on, 

JA. from appellate decree of the 
Additional Subordinate Judge, first Court, 
Chitagong, dated August 11, 1931. 

Mr. Chandra Sekhar Sen, for the Appel- 


lant. 
Mr. Narendra Kumar Das, for the 
Respondents. 


Judgment.—The facts which are rele- 
vant forthe purposes of the present ap- 
peal and which are in dispute now are 
as follows: One Dasarath De, who is 
defendant No.6in the present suit, mort- 
gaged the disputed land to the father of 
the plaintiff and the pro forma defendants 
Nos. 7 and Band the husband of pro forma 
defendant No. 9 on Sraban 20, 1274, 
M. E. corresponding to August 4, 1912. 
The plaintiff and the pro forma defendants 
brought a suit on their mortgage on July 9, 
1920. Usual mortgage decree for sale was 
passed on September 8, 1923, and the 
properly was purchased by the plaintiff 
on May 8, 1924. The same mortgagor, 
that is defendant No.6, mortgaged these 
very lands to one Lakshi Charan Saha on 
Chaitra 21, 1274, corresponding to April5, 
1913, Lakshi Charan Saba’s son Prasanna 
Kumar Saha sued on his father’s mortgage 
on June 2, 1919, and obtained a decree 
on September 1], 1919, in execution of 
this mortgage decree. Defendant No. 2 
purchased the property in execution of 
the. mortgage decree on February 2, 1922, 
and obtained possession of the lands 
through Court. The plaintiff after his 
purchase on May 8, 1924, could not get 
actual possession. On December 13, 1927, 
he raised the present suit for recovery of 
khas possession of the lands which he 
purchased on declaration of his auction-pur- 
chased right in the lands. The defence of de- 
fendant No. 2 was that the plaintif was 
not entitled to any relief in the suit, in view 
of the fact that neither he nor the second 
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mortgages was impleaded as parties in 
the mortgage suit instituted by the plaintiff 
in the year 1920. The trial Court accepted 
the defence of defendant No. 2 and dis- 
missed the suit. On appeal the learned 
Judge has reversed the decision of the 
trial Court and has passed the following 
order: 

“The case ig remanded to the Court below for 
enabling defendant No. 2 to redeem the prior mort- 
gage of the plaintiff's father in accordance with the 
observations as above made, If defendant No. 2 
exercise his right of redemption in pursuance of 
the Court's order, the suit will fail, but if he does 
not do so, the suit will succeed andthe plaintiff 
will be given possession of the suit lands by 
ousting him (defendant No. 2) and the other de- 
fendants ifin possession.” 

Hence the present appeal by defendant 
No.2. The points for determination ın this 
appeal, therefore, are: (1) whether- the 
plaintiff can claim possession of the pro- 
perty as against defendant No. 2, and (2) 
whether defendant No. 2 is bound to redeem 
the plaintiff in view of the events that have 
happened in this case. The principle is 
now well established that 

“persons who have taken transfers of property 
subject to a mortgage cannot be bound by proceed- 
ings in a subsequent suit between the prior mort- 
gagee and the mortgagor, to which they wers 
never made parties: Umesh Chandra Sarkar v. 


Zahur Fatima (1)." 
Defendant No. 2is, therefore, not bound 


by the proceedings in the suit instituted 
by the plaintiff and his right cannot in 
any way be affected by the sale which 
was held in execution of the decree passed 
in that suit. Now what are the rights of 
defendant No.2 on the basis of his pur- 
chase at the auction-sale held before the 
plaintiff purchased this property. It cannot 
be disputed now that a purchaser at a 
sale in execution of a mortgage decree 
gets the mortgagee’s rights as wellas the 
rights of the mortgagor and after the 
mortgagor's interest has once passed away 
to a purchaser, that interest cannot again 
be sold effectively : See Moti Lal v. Karrab- 
ul-din (2). The rights of the mortgagor 
vested in defendant No. 2 before the plaint- 
iff's purchase and consequently he became 
entitled to possession before the plaintiff 
purchased at the auction-sale in execution 
of the decree obtained by him on the basis 
of his first mortgage. Consequently, the 
plaintiff cannot claim the mortgagor's right 
on the basis of his purchase. Again the 
purchase by the plaintiff cannot affect 
defendant No. 2's purchase of the mort- 
gagors right, that is, the equity of re- 
. 17 TA 201; 5 Sar. 507 (P 0). 
(3) 25 O 179; 94 I A170; 7 Sar, 222 (P O). 
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demption, inasmuch as the suit by the 
first mortgagee was started after the second 
mortgagee had obtained his decree. In 
other worde, the plaintiff is bound by the 
doctrine of lis pendens and cannot claim 
the mortgagor's rights. 


The position, therefore, is that the 
plaintiff on the hasis of his purchase cannot 
claim the equity of redemption as against 
defendant No. 2in whom the rights of the 
second mortgagee as well as the rights of 
the mortgagor are now vested. He can no 
doubt fall back upon the first mortgage 
but he cannot recover possession on the 
strength of that mortgage, as that mort- 
gage being a simple mortgage does not 
give him any right to possession. Whatever 
right the plaintiff may have under the first 
mori gage’ ean no doubt be enforced by him 
by a proper proceeding taken for the pur- 
pose. Thistview appears to us to be sup- 
ported by thé? principle underlying the 
decision of the Judicial Committee in the 
case of Bijat Saran v. Bageshwar Prosad 
(3). The plaintiff's claim for khas possession, 
therefore, must be dismissed. As this is 
the only prayer inthe plaint, the plaintiff's 
case is liable to be dismissed « on this eee 
alone. 


It is, however, sented by es Bime 
Advo ate for the respondents that as the 
plaintiff had no notice of the second mort- 
gage at the time when he brought the 
mortgage suit, the -equities between the 
parties ought to be adjusted in the present 
litigation. It is argued that as under the 
law defendant No. 2 is bound to redeem 
the plaintiff's mortgage, the plaintiff's right 
to recover possession may be declared 
subject to defendant. No. 2’s right to 
redeem. In other words, the contention of 
the learned Advocate. is that. defendant 
No. 2 must be compelled in this suit to 
redeem, Redemption, however, is a legal 
right which a person entitled to redeem 
may seek to enforce. It isnot a liability 
which he may be compelled to discharge, 
see Mulla Veetal Seethi Kutti v. Achuthan 
Nair, 9 Ind. Cas, 513 (4). Again on the 
question whether the plaintft had notice 
of the second mortgage at the date of his 
suit, the Courts below have differed. In 


(3) 120 Ind, Cas. 650; AI R 1999 P O 288: 30 
L W 604; (1929) M W N 8287; Ind. Rul. (1930) P O 
10; 32 Bom. L R 144; . (1980) AL J 531; 53- MLJ 
440; 510 L J70 (P 0). 

(4) 9Tnd.- Ta (A911) 1 MW N1652 MEJ 


213; 9 MLT 
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view of the decision in Het Ram. v` Shadi 
Lal (5), it is very difficult to hold that the. 
first Court was wrong in helding that the: 
plaintiff had notice. The case of Tilakdhart 
Lal v. Khedan Lal (6), on which the learned. 
Judge has relied does not Jay down that. 
the decision in Het Ram v. Shadi Lal (5) is 
wrong. It may be noticed here that the: 
proviso about notice: contained in s. 85, 
Transfer of Property Act, has been omitted 
from r. 1,0. XXXIV, Criminal Procedure, 
Code, which has repealed the said section. 

It was next contended on behalf of the. 
plaintift that each party ought to be placed 
as nearly as possible in the position which, 
he would have occupied if all the parties 
interested in the mortgage security had 
been brought before the- Court in the 
plaintiff's suit on, mortgage. The real in 
port of this contention is - that. ‘this suit 
should be treated asa suit to enforce the 
first mortgage on which the plaintiff in 
any view of the case is entitled to fall 
back. It cannot be disputed now in view 

-of the provisions contained in O. XXXIV, 
r.9, which has replaced. s, 85, Transfer 
Property Act, that the plaintiff's mortgage 
has not been extinguished by the sale, 
Consequently the plaintiff is entitled to 
claim the rights of the. first mortgagee. 
But the real difficulty in the way of the 
plaintiff in this connection is that 12 years 
from the date when the ‘mortgage money 
payable on the. first mortgage became due 
-had elapsed before the, institution of the 
present suit, and consequently the plaintiff's 
right 10 enforce the mortgage lien had 
become barred by limitation . before’ the ' 
institution of tbis suit. See -Gangadas 
Bhattar v. Jogendra Nath.(7): There is. no 
provision in the Limitation Act under 
‘which the plaintiff in. view, of the facts of 
the present case can. claim. exemption , from 
the bar of limitation, In Soni Ram vy. 
Kanhaiya (d), the right of 4 mortgagor to 
redeem became inoperative for a time 
owing to the fusion of the rights of the 


(5) 45 Ind. Gai: “198: A IR 1918 P O 34; 451A 
13); 40 A 407; 5 P LW 8&8; I6 A L J 607; 35 M 
A 1; 24` M LT 92; BOLJI 188; (1918; M W 
N 51ê; 20 Bom, L. R 798; 220 WN 1033;. 9 9-LW 
550; Y Bur, LT 73 (PU). 

- (6) 57 Ind. Cas. 465. AIR 1921 P O 112: 47 TA 
239; 4801; 39 M L J 243; (1920) M W N 591:2 
UPL R (P O) 39; 22 Bom: L R 1319; IBA Lig 
1074; 25 O AW N49; 23M L T 234; 32. OL. e 
13 LW. 161; 2P LT 101(P-Q). ; ae 

(7) 110 WN 403; 5OLJ als... 

(8) 19 Ind. Cas. 991: "35 A 991: 40-T A TE: EN 
L T 437;170 W NG) 11 A Ld 389; (1913) MW 
N 470; jae E J “488; 157 Bom, LR 489; 257M L J 
PRET 
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mortgagor and purchaser. After the disso- 
lution of the dual capacity he applied to 
redeem the property and claimed to deduct 
the time during which the fusion subsisted. 
Sir John Edge in delivering the judgment 
stated that there is nothing in Act XV 
of 1877 which would justify the Board in 
holding that, once that period of limitation 
had begun to run in this case, it could be 
. suspended. Their Lordships consider that 
if they were to hold that by reason of the 
fusion of interest between 1883 and 1898, the 
period of limitation was suspended, they 
would be deciding contrary to the express 
-enactment of that section that “when once 
time has begun- to run, no subsequent 
disability or inability to sue stops it." The 
principle laid down in that case is equally 
applicable to thefacts of this case. 

“ The plaintiff cannot claim any deduction 
of time during which the alleged fusion of 
his rights as mortgagee and purchaser of 
the mortgagor's rights by virtue of his 
auction-purchase. at the mortgage sale 
subsisted. Much reliance was, however, 
placed by the -learned Advocate for the 
respondents on two decisions of this Court 
namely Har Pershad Lal v. Dal Mardan 
Singh (9), and Gangadas Bhattar v. Jogendra 
Nath (7). The first case, however, is not 
of much assistance to us in this matter 
as the judgment of Brett, J., really pro- 
ceeded on the footing that in view of the 
provisions of s. 82, Transfer of Property Act, 
which governed that case, the purchaser 
could not fall back on his mortgage, as 
under s. 89, Transfer of Property Act, after 
the sale, the mortgage security became 
extinguished. This section, however, has 
now been repealed and the sale at which 
the plaintiff purchased was held under the 
provisions of O, XXXIV, Civil Procedure 
Code. Consequently, though the plaintiff 
could not acquire any title to the mort- 
gagor’s right, his morlgage security cannot 
now be considered as having been ex- 
tinguished by the sale. The second case, 
i. e., the case in Gangadas Bhattar v. 
Jogendra Nath (7), simply follows the first 
case. 

It is true that when defendant No. 2 
purchased the property, he purchased it 
subject to the first mortgage, but at the 
time when the present suit was brought, 
the claim on the first mortgage had already 
become barred as against defendant No. 2. 
The plaintiff is, therefore, not entitled to 
get any relief in this suit. The view which 


(9) 32 Q 891,10 LJ 371; 9 O WN 728, 
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we have taken in this case is supported by 
the decision of the Full Bench of the 
Allahabad High Court in Ram Sanehi Lal v. 
Janki Prosad (10). The appeal is according- 
ly allowed and the plaintiff's suitis dis- 
missed, but in view of the circumstances 
of this case, we direct that the parties do 
bear their own costs throughout. 
D. Appeal allowed, 

a 134 Ind. Oas, 1: AI R 1931 All. 466; (1931) 


J-729; Ind, Rul, (193D All. 769; 53 A 
1023, 


PATNA HIGH COURT 
Criminal Revision Petition Ne. 588 
of 1934 
January 16, 19385 
AGARWALA, J. 

ABUL SAYEED AND OTHERS — 
PETITIONERS 


versus 
DAMODAR PRASAD TEWARI 
AND ANOTHER— OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1838), 
s.139-A (2)—Procedure under s, 139-A (2)—When 
permissible—Magistrate not stating whether evidence 
of one party is reltable—Absence of finding as to 
existence of public right—Jurisdiction to make 
order absolute. 

It is only in cases where the Magistrate 
finds that there is no reliable evidence in support 
of the denial of the existence of the public right 
that he is empowered by s. 139-A, sub-e. (2), Criminal 
Procedure Code, to proceed further in the matter. 
Where the Magistrate's order, while stating that 
certain witnesses were examined on behalf of one 
party does not state whether such evidence is 
reliable, and does not contain a finding as tothe 
existence of the alleged public right: 

Held, that without finding either that a public 
right existed, or that there was no evidence in 
support of the denial of the existence of such 
a right, the Magistrate had no jurisdiction to 
make the order. 


Cr. R. P. from an order of the District 
Magistrate, Bhagalpur, dated October 6, 
1934, affirming that of the Subordinate 
Officer, Bhagalpur, dated July 30, 1934. 

Messrs. Mohammad Hasan Jan and Syed 
Hassan, for the Petitioner. 

Messrs. Manohar Laland Anand Pra- 
sad, for the Opposite Party. 

Judgment.—The facts of this case 
were as follows. Village Jamgaon is ir- 
rigated by the waters of the Chandan 
river which is some distance to its west. 
Waters of the river are taken to Jamgaon 
by a channel which passes through several 
villages until it enters Jamgaon. The 
water flows into Jamgaon in four channels, 
all of which terminate within the boun- 
daries of the village. The easternmost of 
these four channels flows into a kund 
the greater part of. which is situated in 
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village Jamgaon anda portion of which 
is situated inthe adjoining village Phul- 
waria. The maliks of Jamgaon erected a 
bundh in this kund for the purpose of rais- 
ing the level of the water to enable them 
to irrigate- their village. The inhabitants 
of Phulwaria complained of this obstruction 
to the Sub-Divisional Officer. The latter 
visited the village and then issued an order 
under s. 133 of the Code of Criminal Pro- 
cedure against the maliks of Jamgaon 
directing them to remove the bundh by 
July 12, 1934, or to show cause by that 
date. On July 19,1930, the latter party 
appeared and prayed fortime which was 
allowed till the 18th. The order sheet shows 
that on the 18th lawyers on both parties were 
heard and the Jamgaon party was ordered 
to file a copy of theirrigation papers by the 
28th. The papers were filed on the 28th and 
the Magistrate again visited the village 
cn the 30th and then heard the arguments 
advanced on behalf of the parties. From 
the order sheet it appears sixteen witnesses 
were examined on behalf of Phulwaria 
and eight on behalf of Jamgaon; and that 
the latter asked for time to examine more 
witnesses, but this was disallowed. 

From the Magistrate’s orderit appears 
that water of the kund which has been refer- 
red to, irrigates portions of Jamgaon and 
also several plots of Phulwaria. There is 
no finding inthe order of the Sub-Divi- 
sional Officer or in the order made by the 
District. Magistrate in revision that the 
kund isa channel used by the public. 
Section 133 of tne Code of Criminal Pro- 
cedure authorises certain Magistrates, on 
receipt of a Police report or other informa- 
tion, and on taking such evidence as the 
Magistrate thinks fit, that any unlawful 
obstruction or nuisance should be removed 
from any way, river or channel which is 
or may be lawfully used by the public, 
to make a conditional order requiring the 
person causing such obstruction or-nui- 
sance to remove such obstruction or nui- 
sance orto appear and moveto have the 
order set aside or modified. Unders. 133 
the person against whom the order is made 
is given anoption either to comply with 
the order, or to appear before the Magis- 
trate and either to show cause against the 
order orto apply for the appointment of 
a jury to try .whether the order is reason- 
able or proper. Seclion 139-A, which was 
introduced into the Code in 1923, requires 
the Magistrate, when the person against 
whom an order under s. 133 has been 
made has appeared before him, to 
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question him as to whether he denies the 
existence of any public ‘right in respect of 
the way, river, channel or place to which 
the order relates. If there is sucha denial, 
the Magistrate is then required toenquire 
into the matter before proceeding further. 
It may be mentioned that the order sheet 
of the Magistratein the present case does 
not show that he made the enquiry 
required by s. 139-A. From the course 
of proceedings, however, it may be pre~ 
sumed that the party against which the 
order under s. 133 was directed, did 
deny the existence of any public right in 
the kund. Sub-s. (2) of s. 189-A- provides ` 
that if in the course of the enquiry, which 
the Magistrate is required to make, the 
existence of any publie right isdenied and 
the Magistrate finds that there is any 
reliable evidence in support of such 
denial, he shall stay the proceedings until 
the existence of the right has been de- 
cided by a competent Civil Court. The 
learned Magistrate in his order has stated 
thaton behalf of Jamgaon eight witnes- 
ses were examined; but he has not stated 
whether they wereexamined in support of 
the denial cf the existence of the public 
right, nor whether their evidence is reliable. 
Tt isonly in cases where he finds. that 
there is no reliable evidence in support of 
the denial that he is empowered by sub-s. (2) 
of s. 13939-A to proceed further in the matter. 
On behalf of the opposite party it is con- 
tended that there was noreliable evidence 
in support ofthe denial of the existence of 
any public right tothe kund in question, 
and it is argued that sub-s. /3)of s. 139-A _ 
debars the petitioner in these circumstances 
from now denying the existence of public 
right. As I have already stated, the 
Magistrate's order, while stating that 
eight witnesses were examined on behalf 
of Jamgaon, does not state whether such 
evidence is reliable, and does not contain 
a finding as tothe existence of the alleged 
public right, Without finding either that 
a public right existed, or that there was 
no evidence in support of the denial of the 
existence of sucha right, the Magistrate 


had no jurisdiction to make the order 
absolute. The order is therefore, set 
aside. 

N. Order set aside. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision No. 314 of 1934 
November 30, 1934 
Mir Auman, A. J.C. 
DHANA RAM GANGA RAM—Acous#pb 
—PRTITIONER 
versus 
MUNICIPAL COMMITTEES, D. I. KHAN 
——-COMPLAINANT—-RESPONDENT 

Pure Food Act, s. 19—J1nspector not 
authorized to lay complaint by Director of Public 
Health—Conviction on such complaint, if can stand. 

It is necessary that the Inspector should be au- 
thorized by the Director of Public Health for laying 
complaints under the Pure Food Act and a conviction 
on & ie without such authorization cannot 
stand. 

. Or. R.from an order of the Sessions 
ee Derajat Division, dated July 7, 
1934. _ 

Mr. K. Abdul Wahab, for the Peti- 
tioner. 

Mr. S. Raja Singh, for the Crown. 

. Order.—Dhanna Ram was challaned 
under s. 13, Pure Food Act. The com- 
plaint was filed by the Health Officer, 
Dera, on July 27, 1934, and the Magis- 
trate; Ist Class, D. I. Khan, sentenced him 
to a fine of Rs. -200. He applied for revi- 
sion of the order to the Sessions Judge, 
Derajat, who rejected his application. He 
has come up on revision to this Court. The 
petitioner urges that the Health Officer 
was not authorized to filea complaint. He 
had taken the same point before the 
learned Sessions Judge without success. 
A reference to s.'19, Pure Food Act, shows 
that it is necessary that the Inspector 
should be authorized: by the Director of 
Public Health for laying such complaints, 
It ig admitted that no such authorization 
was made at the time when this complaint 
was instituted. Rather, a notification 
was issued on ‘July 27, 1934, under 
No. 16353 M conferring such authority on 
this Health Officer as Inspector which 
conclusively indicates that he had not the 
competence to do so previous to that date. 
The conviction cannot stand therefore, and 
is hereby set aside, The fine, if paid, to be 
refunded. - | 


D, Conviction set aside. 
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PATNA HIGH COURT 
Criminal Revision Application No. 604 
of 1934- 

January 10, 1935 
VARMA, d. 

MAHANGU LAL—PFTITIONER 
VETSUS 
EMPEROR—Oppostte PARTY 

Criminal Procedure Code {Act V of 1898), s. 107 (2) 
— Proceedings under—Whether can be taken against 
person outside jurisdiction of: Magistrate. 

Clause (2) of s 107, Criminal Procedure Gods 
Jays down distinctly that proceedings shall not 
be taken under this section unless either the person 
informed against or the place where the breach 
of the peace of disturbance is apprehended is 
without the local limits of such Magistrate’s juris- 
diction, and no proceedings shall be taken before 
any Magistrate other than a Chief Presidency Magis- 
trate or District Magistrate unless both the person 
informed against and the place where the breach of 
the peace or disturbance is apprehended, are within 
the local limits of the Magistrate's jurisdiction.” 


Cr. Rev. App. from an order of the Sub- 
Divisional Magistrate, Kishungun, dated 
August 27, 1934. 

Messrs. K. B. Dutt, S. Mustafi and B.C, 
De, for the Petitioner. 

. dudgment.—tThis is an application on 
behalf of one Mahangu Lal, a resident of 
village Tetaliya, District Jalpaiguri, on 
whom a notice has been served by the 
Sub-Divisional Officer of Kishungun in the 
District of Purnea to show cause why he 
should not be ordered to execute a bond of 
Rs. 500, with two sureties of the like 
amount for keeping peace under s. 107 of 
the Code of CriminalProcedure, for a period 
of one year. Mr. K. B. Dutt appearing on 
behalf of the petitioner urges that the Sub- 


‘Divisional Officer of Krishungun had no 


jurisdiction to initiate proceedings under 
s. 107 of the Code of Criminal Procedure 
against a person residing outside his juris- 
diction. He has referred to several cases 
on the point, for example, the case reported 
in In the matter of the Petition of Jai 
Prakash Lal (1), In the matter of the Feti- 
tion of Rajendra Chandra Roy Chowdhury 
(2), In the matter of the Petition of Dina- 
nath Mullick (3) and In re: Krishnaji 
Pandurang Joglekar (4). But the section 
itself is clear on the point. Clause (2) of 
s. 107 lays down distinctly that proceedings 
shall not be taken under this section unless 
either the person informed against or the 
place where the breach of the peace of 
disturbance is apprehended is without the 
local limits of such Magisrtate’s jurisdiction, 


(1) 6 A 26, 

(2) 11 O 737. 
(3) 12 O 133, 
(4) 23 B 32, 
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and no proceedings shall be taken before 
any Magistrate olher than a Chief Presi- 
dency Magistrate or District Magistrate 
unless both the persons informed against and 
the place where the breach of the peace or 
disturbance is apprehended, are within 
the local limits of the Magistrate’s juris- 
diction. In view of tbis provision of law 
Mr. K. B. Dutt's euntention is well founded, 
and I would order that notice issued upon 
the petitioner be withdrawn and the present 
proceedings be quashed so far as the pre- 
sent petitioner is concerned. 
N. Order accordingly. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 199 of 1934 
~. November 2 ', 1934 
MIDDLETON, J. O. 
BAZGUL KHAN & Co. AND OTHERS — 
PETITIONERS 
VETSUS 
ABDUL LATIF AND OTHERS— RESPONDENTS 

Insolvency—Adjudication petition by debtor dit- 
missed — Subsequent petition alleging change of circum- 
slances—If res judicata - Further proof of change in 
circumstances, 

Where an adjudication petition by a debtor is 
dismissed and he subsequently files another petition 
alleging change of circumstances, there can be no 
bar in the nature of res judicata, But the Court 
should not take the allegations of the. petitioning 
appellants as correct without further proof. 

C. R. P. fromthe order of the Second 
Additional Judge, Peshawar, dated 
December 8, 1933. 

Lala Wazir Chand, for the Petitioner. 

Mr. Hukam.Chand, for the Respondents. 

Order.—On January 16, 1932, an ap- 
plication brought by Abdul Latif, pro- 
prietor on behalf of the firm Abdulmajid 
Abdullatif, for adjudication as an insol- 
vent was rejected, the insolvency Court 
finding that the applicant had failed to 
mention certain properly amongst his 
assets and that the presumption was that 
this property added to that revealed would 
be sufficient to cover the debts. This 
order was upheld on appeal on the same 
ground. Subsequently four persons includ- 
ing Abdul Latif, representing themselves 
to be the proprietors of this firm, have 
applied for adjudication in insolvency. 
The insolvency GConrt called for evidence 
but before the evidence was produced) 
proceeded to hear argument as to whether 
the case. was re judicata, came to the 
conclusion that the petition did not lie and 
dismissed it. On appeal the Additional 
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District Judge considered the order of the 
Court below to be incorrect, because the 
property and subject-matter of the suit- 
were not the same as in the previous case. 
He thereupon accepted the appeal and 
ordered adjudication of the appellants as 
insolvents. Seven of the creditors come 
up in revision and it is argued that no 
fresh facts were revealed in the plaint 
and that the matter should have been 
treated as res judicata. 7 

I find that the amount of debt men- 
tioned in the petition is not the same as 
thatin the previous petition and that 
although the property which had not been 
revealed in the previous petition has now 
been added, yet the value of the total 
assets is shown to be less than the debts, 
These valuations in themselves show an 
allegation of a change in circumstances, 
Quite apart from any question asto the 
identity of the petitioners in the two cases 
there is an implied allegation of change 
in circumstances and where such is the 
case, there can be no bar in the nature 
of res judicata. On the other hand, the 
Appellate Court has merely accepted the 
valuation given by the petitioner-.e3pon- 
dents without question, although there 
was no evidence to support them. In the 
previous proceeding it was held that pro- 
perty similar to that now in possession 
of the petitioner respondents was then 
sufficient to pay the debts of the firm. 
There is then a presumption that unless 
change in circumstances isproved, this 
will still be correct finding whilst this 
presumption exists, it was improper for the 
Appellate Court to take the allegations 
of the petitioning aopellants as correct 
without further proof. l 

For these reasons [ accept the petition 
for revision, set aside the orders of both 
Courts below and direct that the trial 
Court call for evidences upon the issue 
waether tho pətitionsrs are unable to pay 
thair debts. The burden will be on the 
petitioners in view of the presumption 
arising from ths pravious prozeelings. 
Costs through» to follow the tinal event. 
Pleader’s fee R3. 32. 


D. I etition accepted, 
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| PATNA HIGH COURT f 
Appeal from Appellate Decree No. 605 
i of 1932 
November 22, 1934 
Varma, J. 
NAWAB SINGH AND OTHERS —DEFENDANTS 
— APPELLANTS 
= versus 
GAURI SHANKAR MAHTO—P taintirF— 
“AND OTHERS — DEFENDANTS — RESPONDENTS 
Hindu Law—Widow—Alienation after re-marriage 
—Validity—Re-marriage sanctioned by custom— 
Hindu Widow's Re-marriage Act (XV of 1856), s. 2— 
Applicability. €, eo G 
The Hindu Widow's Re-marriage Act applies even 
if there is a custom of re-marriage. Consequently, 
a Hindu widow is-not competent to execute a sale 
deed of property for which she has only a widow's 
estate after she ‘has contracted a second marriage 
although the second marriage is permitted by 
custom. Bhola Uinar v. Kausilla (1), not followed. 
Suraj Jote Koer y. Atiar-Kumari (2), and Sheo 
Baran Mahato v..Bhogea (3), followed. Sa 
- A. from a decision of the Additional, 
Subordinate Judge, of. Chapra, dated 
December 23, 1931, affirming that of the 
Munsif of Chapra, dated August 11, 1930. 
Mr. Ganesh Sharma, for the Appellants. 
Messrs. K. Husnain, H. R. Kazmi and 
Harnandan Singh, for the Respondents. 
. Judgment.—This was a suit filed by 
a. reversioner to have a saledeed set 
aside which was executed by the mother 
of. the last male holder. There was also 
a prayer to allow the plaintiff to redeem 
a mortgage that had been previously 
executed. The sale-deed was execuied in 
favour of the:defendant No. 2 who happens 
to` be..the appellant in this case. It is 
dated November 24,1925. The mortgage- 
deed was executed on January 1, 1918: 
' The:-Courts: below have decreed the suit. 
They have held that the defendant No. 1 
who.was the mother of the last male 
holder was not -entitled to execute the 
sale-deed - after she had contracted a 


second marriage, and therefore, the sale- 


deed was not.. binding upon the plaintiff. 
As a result of, this finding they have 
granted the plaintiff further consequential 
reliefs. ni 

Mr. Ganesh Sharma appearing on behalf 
of the appellant (defendant No. 2). raises 
a point of law which at first sight appears 
to havé been lost’ sight of by the Courts 
below. The point of law that he raises 
is that s. 2 of the Hindu Widow's 
Re-marriage Act, XV of 1856 which lays 
down: 

“All rights and interest which any widow may 


have in her deceased husband's property by way 
of maintenance, or by inheritance to her husband 


or to his lineal successors, or by virtue of any 
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will or testamentary disposition conferring upon 
her, without express permission to re-marry, only 
a limited interest in such property, with no power 
of alienating the sime, shall upon her re-marriage 
cease and determine as if she had then died: 
and the next heirs of her deceased husband, or 
other persons entitled to the property on her death, 
shall thereupon succeed to the same” 


does not apply to the case of widows 
where sagai form of marriage is permis- 
sible: and in support of his contention 
he refers to the preamble of the enact- 
ment and to a Full Bench decision of 
the Allahabad High Court in Bhola Umar 
v. Kausilla 140 Ind. Cas. 681 (1), which 
laid down that “s. 2 of the Hindu Widow's 
Re-marriage Act does not apply to the 
case of those widows who are entitled 
under the custom, of their caste to re- 
marry and are not bound to take 
advantage of the provisions of the Act”. 
But we have got a few decisions of our 
own High Court which expressed a different 
view. The case of Suraj Jote Koer v. 
Attar Kumari (2) lays down clearly that 
a Hindu widow when she re-marries loses 
the estate which she had inhetited from 
her deceased husband even though, in 
the particular sect to which she belongs 
the re-mirriage of a widow is permitted., 
That is the point upon which Mr. Sharma 
has been laying stress. The case reported 
in Suraj Jote Koerv. Attar Kumari (2), 
refers to a long series of cases of the 
Caleutta High Court and of the Madras 
High Court which have held similar 
views. The Allahabad High Court has 
been consistently holding the view that 
has been expressed in the cise reported 
in Bhola Umar v. Kausilla (1). The 
case -of Sheo Baran Mahato v. Bhogea (3), 
is a case very much similar to the present 
case. There the question was whether 
re-marriage of a Hindu widow deprives 
her of the life-interest which she holds as 
a mother of a deceased son who survived’ 
her husband, and their Lordships of this 
High Court beld that her interest ceased 
after her re-marriage, Inthe well-known 
book on Hindu Law by Mr. Gopal Chandra 
Sarkar Sastri, the law is summarised on 
this point at page 131 of the Seventh 
Edition of his book waere he notices 
particularly that althongh other High. 
Courts have held that the Hindu Widow's 
Re-marriage Act applies even if there is 
a custom of re-marriage, the United 


(D 140 Ind. Oas. 631; A I R 1932 All. 617; 
(i932) ALJ 9tl; Iai Ral (1933) All. i. 

(2) 67 Iad. Uas. 55); i Pat, 703; A I R 1922 Pat, 
378; (1922) Pat. 235; 3 P UT S51. ; 

“(3 46 Ind, Oas, 884; 3P L J639, 
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Provinces and Oudh have consistently 
held.a different view. Lam bound by the 
decisions of this Hon'ble Court and onthe 
strength of these decisions I am of opinion 
that the contention : raised by 
Mr. Sharma cannot prevail. That being 
the only contention in this case, I would 
dismiss the appeal. There will be no order 
as to costs, 

N. Appeal dismissed. 


Marea e eE 


RANGOON HIGH COURT 
Special Second Civil Appeal No. 123 of 1934 
July 30, 1934 
Mackney, J. 

P. R. V. S. P. CHETTYAR Firu— 

APPELLANT 
versus 
MAUNG KYI AND oTHERS—RESPONDENTS 


Burmese Buddhist Law—Minor—Partition, if can 
be effected by minor children—Guardian—De facto 
guardian, if can make election on behalf of minor 
in regard to partitionof estate in which minor has 
vested interest, f 

No partition can be effected when childrea are 
minors and they bave no guardian appointed in 
accordance with law. A partition in such circum- 
stances implies an agreement between the parties 
concerned. It isin effect a contract whereby one 
party abandons his claimsin consideration of 
receiving certain definite property. In any such case 
of partitionitis for the children to decide whether it 
isto their interests to demand the partition of the 
estate at ones on their surviving parent's re-marriage, 
or to leave ‘the estate in the parent's hands and take 
their share onthe parent's death, Minor children 
are incapable of making sucha decision. A de facto 
ora natural guardian of a Burmese Buddhist minor 
cannot validly dispose of or encumber in any way 
the property of his ward. Tobe enabled todo so 
a person must first apply to be appointed guardian, 
and must obtain the sanction of the Court under the 
provisions of the Guardians and Wards Act. In 
the same way ade facto guardian of a Burmese 
Buddhist minor cannot make any election on behalf 
of a minor in regard to the partition of an estate 
in which the minorhasa vested interest, Chocka- 
lingam Cheityar v. Maung Ni (3), distinguished, 
Maung That Maung v. Ma Saw Shin (U, referred 
to. TERS 
S. S. C. A. from the decree of the District 
Court, Tharrawaddy, dated March 22, 1934. 

Mr. E Hay, for the Appellant. 

Mr. Tun Aung, for the Respondents. 

Judgment.—About October 1926 one 
Maung Salay died leaving a widow, Ma 
Chit Mai, and two minor children, Maung 
Kyi and Ma Yon. The widow remarried 
about a year later. Shortly after the re- 
marriage it is alleged thatthe relatives of 
the minors requested Ma Chit Mai to make 
a partition of her husband’s estate with 
the minors, for their protection and Ma 


Chit Mai consented to a partition and 
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some 45 acres of land were allotted to the 
two children, Their names were entered 
in the revenue records as being owners 
of the lands. Thereafter the two children 
continued to live with their mother 
the new household, and the mother managed 
these lands as if they were her own 
property. In fact, she admits that only .a 
short time ago she effected a mortgage of 
about 9 acres of this property. As years 
went by Ma Chit Mai met with misfortunes 
and fell into debt. The land which she 
held in her own name has now passed 


into the hands ofthe P. R. V. S.P. Chettyar ` 


firm at an auction sale had in Execution 
Case No. 41 of 1932 of the Sub-Divisional 
Court, Zigon, in execution of a decree héld 
by that firm against Ma Chit Mai. Now 
the same firm, in execution of another 
decree against Ma Chit Mai, has attached 
the land which stands in the name of the 
two minors. The two minors by their 
next friend Mg Paw, were unsuccessful in 
obtaining a removal of the attachment. 
Mg Paw then filed Civil Regular Suit 
No. 29 of 1933 in the Sub-Divisional Court 
of Zigon and prayed for a declaration that 
the suit properties which have been attached 
by P. R. V. 5. P. Firm belonged absolutely 
to the two minor children. The Sub- 
Divisional Court of Zigon held that the 
partition was 
children were clearly entitled to a half 
share in the property, as it was admitted 
that no part of this property was acquired 
by Ma Chit Mai after her re-marriage. 
Accordingly the Court granted the decree 
declaring that the two minor children 
were entitled to a half share in the suit 
property and that their interests could not 
be attached andsold by the first defen- 
dant firm in execution of its decree against 
Ma Chit Mai. Against this decree of the 
Sub-Divisional Court Mg Paw, as next 
friend of the minors, appealed to the 
District Court in Civil Regular Appeal 
No. 3 of 1934. The District Goart, dif- 
fering from the Sub-Divisional Court held 
that there was a partition of the estate 
of Maung Gale as alleged and that the 
lands in suit had been allotted as the 
share of the appellants. He therefore 
altered the decree of the lower Court by 
declaring that the appellants were entitled 
to all the lands in suit. Against this 
decree the P. R. V. 5. P. Chettyar Firm 
has now filed a sscond appeal, the. res- 
pondents being the two minors by 
their next friend Mg Paw, and Ma Chit 
Mai. 


7 


in 


we 
. 


not proved, but that the — 


* 


the estate to the two minor children. 
- question, however, as it will appear, is hard- 


. mutation of names was effected 


. have come forward to explain 
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As regards the question whether there 
was or was not an intention to effect the 
partition, [think that in view of the fact that 
in the 
revenue registers and that the relatives 
how this 
took place, it may be accepted that 
‘there was no intention to allot some of 
The 


ly relevant for I consider that it must be 
held that inlaw no partition could have 
‘been effected because the two children 


“were. minors and they had no guardian 


appointed in accordance with law. In 
Civil First Appeal No, 151 of 1932 of this 
Court, a somewhat similar case, it was 
observed : ; 

“A minor is not a person within the meaning of 


8.11, Contract Act, and where a minor purports to 


make a contract, the alleged contract is void. Whe- 
ther the alleged partition is regarded as an agree- 
ment entered into between the children themselves 
and their father, or as an agréement entered into 
between Ma Nyein If on behalf of the children and 
respondent No. 3 it must necessarily be void.” 


A partition of property in the circum- 
stances of the present case implied an 
agreement between the parties concerned. 
It is in effect a contract whereby one 
party abandons his claims in consideration 
of receiving certain definite property. In 
any such case of partition it is for the 
children to decide whether it is to their 
Interests to demand the partition of the 
estate at once on their surviving parent’s 
re-marriage, or lo leave the estate in the 


parent's [hands and take their share on ` 


the parent’s death. Minor children are 
incapable of making such a decision. It 
is true that their mother Ma Chit Mai 
may be regarded asa defacto guardian, 
but so far at least as Burmese Buddhists 
in this country are concerned, ade facto 
or anatural guardian of a Burmrse Bud- 
dist minor cannot validly dispose of or 
encumber in any way the property of his 
ward. To be enabled to do so a person 
must first apply to be appointed guardian, 
and must obtain the sanction of the Court 
-under the provisions of the Guardians and 
Wards Act: See Maung Thin Maung v. 
Ma Saw Shin (1), and other cases cited in 
Maung Pyu Gyi v. V. R. M, A, L. Firm 
(2). In the same way a de facto guardian 
ofa Burmese Buddhist minor cannot, in 
my opinion, make any election on behalf 
of.2 minor, in regard to the partition of an 


(1) 146 Ind. Cas, 922; A I R 1933 Rang. 83; IIR 


193; 6 R Rang. 125, 
(2) 154 Ind, Cas, 18); A I R 1934 Rang. 349; 7 R 


Rang, 265. 
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estate in which the minor has a vested 
interest. 

In Chockalingam Cheityar v. Maung Ni 
(3) the uncle of the minors as their guard- 
ian had been put in possession of land 
which the father of the minor children had 
given them as theirshare on partition in 
view of his proposed marriage with another 
wife after the death of the children's 
mother. It was held thatthe children had 
a good title tothe properties. The point 
as to whether the partition could be valid 
supposing that it was effected at the time 
when there was no legal guardian of the 
minor children was not considered; indeed, 
the uncle may have been a legal guardian. 
It was held that the transfers were bona 
fide, and, although oral, were valid as the 
Transfer of Property Act does not make 
a writing necessary in the case of a 
partition. In my opinion, in the present 
case there was no valid partition because 
the minor children were incapable of 
effecting a partition. This appeal is, there- 
fore, allowed. The decree of the lower 
Appellate Court is set aside, and the decree 
of the Sub-Divisional Court of Zigon is 
restored. The appellant is entitled to 
costs in this Court and in the lower Appel- 
late Court. 


N. Appeal allowed. 
(3) 18 Ind. Cas, 124; 6 L B R170. 





PATNA HIGH COURT 
Civil Revision No. 5416 of 1934 

January 20, 1935 

Wort, J. 
ALIAR KUNJRA — Derenpant— 
PETITIONER 
VETSUS 
HAZARIMALL AND ANOTHER — PLAINTIFFS 

— OPPOSITE Party 

Provincial Small Cause Courts’ Act (IX of 1887), 
Sch. II, Aris 8, 13— Person occupying site in market— 
Sum payable in respect of license by which he is allowed 
to occupy a portionof market—Whether rent under 
Art, 8, or ‘other dues’ under Art. 13—Suit in respect 
of such dues-——-Whether can be entertained in Small 
Cause Couri—Bikar and Orissa Municipal Act (VII 
of 1922), s. 275. 

A person who occupies a site in a 
does not have such an inter- 
est in land as would give rise to an action for rent 
for which he is liable for occupation of that site. He 
will not be liable for anything other than market,toll or 
asum of money in respect of alicense by which license 
he is allowed to occupy a small portion ofa mar- 
ket place for the sale of his goods. It is not rent and 
hence will not come under Art. 8, Provincial Small 
Cause Courts Act. 

Dues payable by such a person are payable by 
reason of the existence of the market and by reagon 
of the statute which enabled that market to bg 
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brought into-existence, that isto cay, s 275 of the 
Bibar and Qrisea Municipal Act.and the Municipali- 
ty to charge such dues. Consequently, such dues are 
not rent within Art 8andare not dues which are 
payable to the plaintifs by ‘reason of their interest in 
the immovable’ property’, and, therefore, the Small 
Cause Court has jurisdiction to- try a suit in respect 
of such dues. Abdul Hamid Khan v, Babu Lal (2), 
distinguished, Bandi Ali Fakir v, Amud Sarkar (3), 
explained, 

C. Rev. from an order of the Small Cause 
sank Judge, Sassaram, dated June 16, 
1934. 

Mr, R. S. Chatterjee, for the Petitioner. 

Mr. Janak Kishore, for the Opposite 
Party. 

Judgment.—The only point argued on 
this Rule against the decision of the Small 
Canse Court Judge of Sassaram is whe- 
ther the Court had jurisdiction to ‘try 
the suit. Itis conténded by the defendants 
against whom judgment was delivered in 
the Court below that the case comes either 
under Art. 8 or Art. 13 of the Small Cause 
Courts Act and, therefore, the jurisdiction 
of the Small Cause Court Judge is exclud- 
ed. The action was for a trifling sum 
of only Rs. 8: but it may, in spite of 
that, be ofsome importance generally. 

The plaintiffs’ position with regard to 
the matter comes in under a patta executed 
by the Municipal Commissioners in their 
favour. They are there described as 
lessees, but it is quite clear from the 
provision of the patta generally that the 
expression ‘lessees’ does not conclude the 
matter, and indeed as a matter of law 
it. must be said that the use either of 
the word ‘landlord’ or ‘tenant’ or ‘lessor’ 
or ‘lessee’ does not conclude the question, 
nor make it necessary for the Court to 
decide that that was the relationship bet- 
ween the parties. As illustration of that 
in the English Courts is given by the 
case of Warr v. London County Council 
(1). Jt is not unimportant to notice that 
in that case ibe. Judges of the Court of 
appeal were considering the proper ap- 
plication of the term ‘interest in land’ 
used in the Lands Clauses Consolidation 
Act to the particular facts of the case. 
They there decided that although there 
-yere many clauses in the agreement between 
the parties in that case which would lead 
the Court to suppose that it was a leage, 
in fact on its proper construction it was 
nothing more than a license. Now this 
point is relevant to the argument relating 
particularly both to Arts. 8 and 13 of 
the Small Cause Courts Act. It is said 


(1) (1904) 1 K B713;73 LJ K B 362; 90 L T 3e8 
$z W k 405; 68 J P335; 2LG R 723; 20T LR 346. 


that ‘the defendant here .is-a- lessee or 
tenant of a holding..of the :market, It 
is, therefore, rent, and not, being house 
rent, is admittedly exculuded by. the 
operation of Art.:8. But it would surprise 
me to learn ‘that a person who occupies 
a site in a market has such an. interest 
in land as would give rise to an action 
for rent for which he is liable for occupa- 
tion of that site. It isimpossible to hold 
that a person in that position would be 
liable for anything other than market ‘toll, 
or a sum of money in respect of a license 
by which license he is allowed to occupy a 
small portion of a market place for the sale 
of his goods. I shal: have no hesitation 
in coming to the conclusion that it is 
not rent, and therefore, it-would not come 
under Art. 8. ) Wg l | 
But the other article raises some diff- 
culties. Themost important case in favour 
of the petitioner's contention in Abdul 
Hamid Khan v. Babu. Lal (2), where it 
was held that a person who was the 
lessee of a ferry and who was entitled 
to levy tolls came under Art. 13. “As the 
learned Judge held ite ag 
“the right of ferry no doubt isa benefit which 
arises out of the land and.. comes within the 
definition of immovabje property under s. 3 (25) 
of the General Clauses Act.” -~ 
If it became necessary:to consider the 
authority of Tudball, J.; who was the 
learned Judge who decided: that case, I 
might have found it necessary’ to come 
to a different -conclusion. But in my 
judgment it gives no ‘support to this 
case, neither does it throw any light upon 
it. What might have - been the relation- 
ship between the lessee or the- plaintiff in 
that case andthe proprietor .of the -land 
in which the water was situate over which 
the right to ferry existed is a matter not 
disclosed by the case. “What I-have to 
consider in this case is,’ whether within 
the meaning of Art.13, the dues for which 
the defendant is Hable “arise by reason 
of the plaintiffs’ interest inan immovable 
property. I have already said and decided 
that there seemB to mé to be ‘no:doubt 
about the matter that fhe plaintiffs are 
nothing more than farmers: of the dues 
payable in respect of the- Municipal 
market. A perusal of some. ofithe clauses 
of the patta clearly brirge out this position. 
Much that they do undér the: patta can 
be done only by consent of the Municipal 
Commissioners. They ih some instances 
are entitled to recover the dues themselves; 
but fiom the general »iprovisions -of the 
(2) 18 Ind. Cas, 282; 35 A 156; -lI AL J133; 
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patta it will be seen that in payment of the Provincial Small. Cause Courts Act 


cretain sum of money the pvaintiffs are 
entitled to ecllect not what they can from 
the occupiers of the sites of the market 
but the authorized amounts and certain 
other charges of various descriptions 
specified. The existence of this market 
has been biought about by s. 275 of the 
Tihar and Orissa Municipal Act, and in 
this connection it is to be noticed that 
in s. 289 is used the expression ‘farmer 
of the market’ which I have already used. 
There can be no doubt that the position 
of ihe plaintiff was thatof farmers of the 
market. Now nothing in particular arises 
from the character or the nature of the 
dues payable by thedefendant. Although 
“I have already held that it cannot be 
rent,’ but everything else being equal, 
the dues payable by the defendant would 
cerlainly come within the expression ‘other 
ducs’ under Ait. 18. 

But the question to be determined is 
whelher those dues are payable by reason 
of ihe plaintifs’ interest in an immovable 
properly. Inmy opinion, as I have already 
said,;.the plaintiffs’ position was that of 
farmers. It would not be easy matter to 
decide whether the plaintiffs were persons 
interested in an immovable property, bat 
what seems to me to conclude the matter 
is the expression which is used by Art. 13 
of the Act which is ‘dues payable to a 
person by reason of his interest’. The 
dues payable by the defendant do not 
arise by reason of the plaintiffs’ interest 
in the immovable property although it 
might be (but I do not decide the 
question} that they had such an interest. 
But the dues are payable by reason of 
the existence of the market and by reason 
of ihe statute which enabled that market 
to ke brought into existence, that is to 
say, 8. 279 of the Biber and Orissa 
Municipal Act and the Municipality to 
charge such dues. That in my judgment 
is a clear soluticn of this matter; and 
in ibcse circumstances it seems to me 
ibat such dues are ient within Art. 8 
and aie pot dues which aie payable to 
the plaintiffs by ‘reason of their interest 
in the immovable property’, and, there- 
fore, the Small Cause Court Judge had 
jurisdiction. 

In connection with the earlier part of 
the case, reference was made to the deci- 
sicn of Mookerjee, J. and Beachcroft, J. 
in Fandi Alt Fakir v. Amud Sarkar 
(3), where the question of jurisdiction of 

(3) 26 Ind. Cas. 380; 20 C L J 227;19 O W N 415, 


came up before the Court for determina- 
tion with relation to charges made for 
certain ferry rights. Mookerjee, J., who 
delivered the judgment ofthe Court bases 
his conclusion on the fact that “rent” .used 
in Art. 8 was used not in the technical 
sense but in a wider sense and reference 
is made to the use of the word in the 
Conveyancing Act in England, 1881, and in 
certain other decisions which are to the 
effect merely that in certain cases and 
in certain circumstances ‘rent’ is used not 
in the technical sense, but ina broader 
and wider sense. There can be no dispute 
about that but I would respectfully say 
that the mere fact that that is so does not 
necessarily make it to follow that the legis- 
lature when enacting Art. 8 used a technical 
word therein in any other than the technical 
sense. But there appear to be another 
answer to the case to which I have made 
reference, and that is that the word 
‘rent’ is used with regard to forest rights 
(which were in dispute in that case) in 
the Bengal Tenancy Act and in those 
circumstances the case would be explain- 
ed by that fact. But I determine this 
case before me on the ground that the 
dues payable by the defendant to the 
plaintifis do not arise by reason of the 
plaintiffs’ interest in the immovable 
property. 

The Rule is discharged with costs; hear- 
ing fee one gold mohur. 

N. Rule discharged. 
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_ . MADRAS HIGH COURT 
Criminal Revision Case No, 540 of 1934 
(Criminal Revision Petition No, 496 
of 1934) 

October 31, 1934 
CURGENVEN AND OogNIsH, JJ. 
MAYANDI NADAR—Poetrrronge 
VETSUS 
PALA KUDAMBAN AND OTHERS— 
RESPONDENTS 

Criminal Procedure Code (Act V of 1898), ss 562 
(1), 413, 415-A—Order under s. 562 (D), whether 
appealable—Several accused—Order against some 
under 3.562 (1) and conviction of others under s, 457 
Penal Code—Appeal by all the accused~Com- 
petency of. 

An order passed by a Court under s. 562, Orimi- 
nal Procedure Code, is appealable. 

Where four persons were convicted of breaking 
into a shop at night and committing theft under 
ss. 457 and 380, Penal Code, the lst and 2nd accused 
who were boys were convicted and released under 
s. 062 (1), the 3rd accused who was an adult 


~ 
EEn 
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fined, and the last accused wasv-aléo released 
undér-.s~5£2 (1), and -secused? Nos.. 2 “to".4 preferred 
an. xp peal. to: te Sessions Judge’: > 

Héid*that-anjappeal"lay to the Sessions Judge 
fromy-thé- ordérs“passed’ “under s. 562, and, also, 
theréfore, ‘by -forca of s. 4'5-A from the sentence 
imposediunder's, 457. 

The--rdeaning: ‘of the word “conviction” discussed. 
Emperor “vi: Bhimappa Ulnappa (i), Burgess v. 
Boetefeur (2), Jephson v. Barker (3) and Hartley 
v. Hindmarsh (4), referred to. Emperor v Hira 
Lal (5), Bahadur Molla v. Emperor (6) and Madhav 
Raghvendra Kulkarni v. Emperor (7), followed. 

Cr. Rev. P. under ss. 135 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of Session of the Tinnevelly Divi- 
sion, dated March 22, 1934, and passed in 
C. A. No, 13 of 1934, preferred against the 
judgment of the Court of the Stationary 
First Olass Magistrate of Srivaikuntan‘ 
dated January 23, 1934, and passed in O.O. 
No. 797 of 1933. 

Mr. K.S. Jayarama Iyer for Mr. J. S. 
Vedamanikkan, for the Petitioner. 

Mr. P. N. Marthandan Pillai,for the Res- 
pondents. l | 

Mr. A. Narasimha Iyer, for the Public 


baal for the Crown. 
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. Order.—The question raised in this case 
is whether an order passed by a Court under 
s..562, Criminal Procedure Code, is appeal- 
able. The petitioner was complainant in 
a case in which four persons were convict- 
ed of breaking into a shop at night and 
committing theft, under ss. 457 and 3&0, 
Indian Penal Code. The lst and 2nd 
acéused were boys aged 12 and 15, respec- 
tively, and the Stationary Sub-Magistrate 
who convicted them released them alter due 
admonition under sub-s. 1-A of s, 962. 
The 3rd accused was of mature years and 
received a fine of Rs. 25. The 4th and 
last accused was a youth aged 17 and he 
was released under s. 562 (1) on entering 
into a bond with one surety, The accused 
Nos. 2 and 4 preferred an appeal and the 
learned Sessions Judge who disposed of it 
has, we think rightly, held that the release 
after admonition of the 2nd accused was 
illegal because sub s. 1-A does not apply 
~to- a case of house-breaking and farther 
“that the sentence of fine alone imposed 
upon the 3rd accused was illegal because 
s. 457, Indian Penal Code, makes a sentence 
of imprisonment, with or without fine, com- 
pulsory,.In the result he set aside the 
orders of the. Court- below, thereby acquit- 


ting the accused, and left the matter there, 


considering the case not of suficient grav- 
ity to merit further action. ee 
Mr. Jayarama” Iyer for the petitioner 


MAYANDI'NaDAR V. PALARUDAMBAN 


“no escape from the conclusion that a persgg 
dealt with under s. 562 has a right Wi, 
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argues that no appeal lay from the -orders, 


cf the Stationary Sub-Magistrate (who it 
may be explained exercises first class 
powers) to the Sessions Judge. We may 
take it that no appeal would lie from the 


rad 
‘* 


order imposing a fine under s. 457, Indian © 


Penal Code although it was an illegal order, 


because such anappeal would be excluded - 


by the terms of s. 413, Criminal Procedure 
Code. The question then is whether an 
order under s, 562, is appealable. 
appealable the other persons convicted at 
the trial would have a right of appeal 
under s, 415-A. 


If it is, 


Under s. 404 no appeal lies from any ` 


judgment cr order except as provided for 
by the Code and under s. 408 any person- 
‘convicted’ on a trial held by a Magistrate 


of the first class may appeal to the Court . 


of Session subject to the qualifications as 
regards minimum sentence contained in 
ss. 413 and 414. Section 562 provides that 
a first offender dealt with under its provi- 


sions must first be ‘convicted’: and if*the - 


word ‘convicted’ is used in the same sense... . 


in that section and ins. 408, there can be 


appeal. The argument that s. 423, whi 


defines the powers of an Appellate Court In. 
disposing of an appeal, does not contain ~ 
any provision for setting aside an order un- | 


der s. 562, does not, we think, avail toaffect 
that conclusion. 
lts remained unchanged since the Code 
of 1882, which contains no provisions similar 
to those of s., 562. It is unnecessary to 
regard s. 423 as an exhaustive statement 
of the powers of an Appellate Court or. to 










À 


The language of s 423 | 


hold that an appeal from a conviction can | 


only be entertained when the conviction is 
accompanied by a sentence. On the other 
hand s. 408 renders an order made or sent- 
ence passed under s. 380, Criminal Proce- 
dure Code appealable—an amendment in- 


serted in 1923 probably in consequence of . 


doubts such as arose in Emperor v. 
Bhimappa Uleappa (1), and itis difficult to 
see why if anorder under s. 380 is appeal- 
able, an order under s. 562 should not he 
appealable. Altogether we think that if 


“IN 


the word ‘conviction’ be consistently given | 


its ordinary sense of an adjudication of 


guilt, the terms of the Code leave no doubt . 


as to the answer to be given to the ques- 


tion raised. 


The petitioner's learned Advocate has ~ 


endeavoured to create a -doubt as to the 
aS 31 Ind, Cas, 338; 17 Bom. L R 895; 16 Cr, L J 
8 ‘ 


‘os 


> 
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meaning of the word ‘conviction’ by refer- 
ring to certain English cases, but they do 
not support him in his main contention. In 
Burgess v. Boetefeur (2), certain persons had 
pleaded guilty to keeping a disorderly house. 
The judgment was respited that the nuis- 
ances might in the meantime be abated, 
and this having been done, the parties were 
afterwards brought up for judgment, when 
they were each fined, one shilling and dis- 
charged. The question was whether the 
conviction took place when the defendants 
pleaded guilty, or when they were brought 
up and received sentence. Tundal, C. J. 
observed that the word ‘conviction’ was 
undoubtedly verbum acquivocum, being 
sometimes used as meaning the verdict of 
a jury and at other times in its more 
strictly legal sense for the sentence of the 
Court. But he decided that in the case 
before him it must mean the judgment of 
the Court. We propose no other meaning 
here, Another case under the same statute 
was . Jephson v. Barker (3). There the 
defendant pleaded guilty and was ordered 
fo enter into his recognisances to come up 
for judgment when called on. Stephen, J. 
held that there had been a judgment, that 
is to say, “there had been an order of the 
Court that the prisoner should enter into 


‘his recognisance to come up for judgment 


if called upon.” .This case, as Mr. Jayarama 
Tyer has to admit, is directly against him. 
In the third case, Hartley v. Hindmarsh (4), 
it was held that there was no conviction as 
the order passed was not an adjudication 
upon the case, 

Several decisions have held that an order 
under s. 562 is appealable. in Emperor v. 
Hira Lal (5), Boys, J. in so deciding, notices 
an objection which has been suggested 
here too—why should an order under s. 562, 
which involves no sentence, be appealable 
when a First Class Magistrate can pass 
an unappealable sentence of fine up to 
a certain amount. We can see nothing 
very anomalous in this, The general effect 
of the relevant provisions of the Code has 
been reviewed by Mukerji, J. in Bahadur 
Molla v. Emperor (6). This case has been 


(2) (1844) 135 E R193; 8 Scott (N. x.) 194; 7 Man. 
“ah 481; 13 L J M O 122; 8 Jur. 621; 66 R R 


(3) 3T LR 40. 

(4) (1823) L O P 553; 35 L J M 0255; 1 H&R 
607; 12 Jur. (N. 8.) 502; 14 W R 862. 

(5) 82 ind. Oas, 172; 48 A 828; 22 A L J 751: 
A L R 1924 All, 765; 25 Or. L J 1344, L R5 A 
131 Or. i 

(6) 85 Ind. Oas. 1353; 52 O 463; 290 W N 151; 41 
~ J 45; A I R 1925 Oal. 329; 26 Cr L J 
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approved and followed in Bombay in 
Madhav Raghvendra Kulkarni v. Emperor 
(7), All thesé judgments are subsequent to 
the amendment of s. 408, by Act. XVIII of 
1923. F 
We hold that an appeal lay to the Ses- 
sions Judge from the orders passed under 
s. 562 and also, therefore, by force’ of 
s, 415-A, from the sentence imposed under 
5.457, Indian Penal Code. This being the only 
point taken in revision we conclude that there 
is no sufficient reason to interfere with the 
judgment of the Court below. The Crimi- 
nal Revision Petition is dismissed. 
A Petition dismissed. 
(7) 96 Ind, Oas. 121; A I R 1923 Bom. 382; 
Bom. L R 671; 27 Cr Ld 873. 
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RANGOON HIGH COURT 
Full Bench 
Criminal Reference No. 120 of 1934 
January 7, 1935 
Pacs, O. J., Mya Bo AND Bacutny, JJ. 
EMPEROR —PROSECOTOR 


VETSUS 
NGA AUNG THEIN AND 
ANOTHER —ACOUSED 

Penal Code (Act XLV of 1860), ss. 34, 302, 396 
—Question whether act done is in furtherance of 
common intention, if one of fact—It can be inferred 
from circumstances—One of robbers committing 
murder—Carrying fire-arms by some to the knowledge 
of the rest—Use of fire-arms with fatal effect— 
Presumption regarding common intention. 

Whether or not a criminal act is done by several 
persons in furtherance of the common intention 
of all, isa question of fact to be determined on 
a consideration ofthe facts in each case, and the 
common intention may be inferred from the cir- 
cumstances disclosed in the evidence, and need not 
be the subject of an express agreement batween 
the persons concerned. No presumtio facti or juris 
arises in such circumstances, the question of fact 
depending not upon a legal presumption, but upon 
the inference that the Oourt draws from the evi- 
dence adduced at the trial. [p. 832, col. 2,] 

(Oase-law referred to.| 

A common intention to carry out an unlawful 
design at all costs, even at the cost overcoming 
resistance, or evading capture by taking life, is 
sufficient. Without mincing matters the presump- 
tion of a common intention to add murder, if 
necessary, to robbery, is not easily avoided, 
where all, or some to the knowledge of the rest, 
of those engaged in the enterprise, are proved to 
have carried fire-arms, and fire-arms have been used 
with fatal effect. Emperor v. Barendra Kumar Ghose 
(1), relied on. [p. 883, cols.1 & 2 | 

Per Baguley, J.—If from the evidence as a whole, 
and all the surrounding circumstances of the case, 
the Court is of opinion that a legitimate deduction 
may be made that at the time the robbery oc- 
curred the band of robbers, or any of them, had 
formed the intention of committing robbery, and 
if necessary, of killing in order to carry out the 
robbery successfully, each and all of the robbers 
who had formed that common intention are 


” 


‘Maung ‘armed witha da without success. 
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liable to be convicted under s. 302; Penal Code, 
read with s. 34 of the same Code, [p. 884, col, 2.] 

Mr. A. Eggar, for the Crown. 

Page, C. J.—In this case the question 
propounded is: 

“When less than five people go out armed to com- 
mit robbery without any pre-arranged intention 
to commit murder but inthe course of the robbery 
one ofthe robbers does commit murder, are all 
the robbers liable to be convicted under s. 302, 
read with s. 34, Indian Penal Code, when there is 
no evidence to show that they committed any further 
act which would render them directly liable as 
abettors,” 


For the purpose of disposing of this 


reference itis sufficient to take the follow- 


ing facts as set outin the order of refer- 
ence: 

“Four men (E Maung, Hla Maung and the 
appellants Aung Thein and Chit Skein) went out 
and attacked a bazaar woman, Ma Paw Gyi, who 
was travelling with her wares in a cart driven 
by San Myin and accompanied by a small girl, 
aged 11, called Ma Nyein May Paw Gyiwas called 
upon to stop,and she got down out of the cart, 
One of the robbers cut her, and San Myin ‘jumped 
down out of the cart and bolted pursued by E 
He then 
returned and cut Ma Paw (yi, several times with 
the daafter which Hla Maung thrust his spear 
through her body. Aung Thein and Ohit Shein 


merely took passive part in the whole affair 
and were armed with nothing more than 
sticks.” 


Ma Paw Gyi died asthe result of the 
injuries that she received. E Maung and 
Hla Maung were convicted under ss. 392 to 
397, Penal Oode, and sentenced to suffer 
transportation for life. Aung Thein and 
Chit Shein were convicted under s, 394 
and sentenced totransportation for life. 
All four of the accused were convicted of 
murder, E Maung and Hla Maung under 
s. 902, and Aung Tkein and Chit Shein 
under s. 302-34; E Maung and Hla Maung 
being sentenced to death,andthe appel- 
lants, Aung Thein and Chit Shein to 
transportation for life. Under s. 34, Penal 
Code, itis provided that: 

“when a criminal act is done by several 
persons, in furtherance of the common intention 
of’ all, each of such persons is liable for that 


mie in the same manner as ifit were done by him 
alone. 


Itis not necessary, and I decline to 
burden my judgment in this case with a 
discussion of the meaning and effect of 
s. 34, which has been explained in a 
number of cases, and which in my opinion, 
is perfectly clear: Emperor v. Barendra 
Kumar Ghose (1), Barendra Kumar Ghose 


. (1) 81 Ind. Oas. 353; A IR 1924 Cal, 257; 25 Or. 
| J 817;38 O L J 41l; 28 O WN 170(FB). 


EMPEROR V. NGA AUNG THEIN 
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v. Emperor (2), Nga E v. Emperor (3), 
Nga Po Kyone v. Emperor (4), Emperor vV, 
Ranchhod Sursang (0) and Emperor v. 
Irshad Ullah Khan (6). Whether or not a 
criminal act is done by sevaral person in 
furtherance of the common intetion all, 
is a question of fact to be determined 
ona consideration ofthe facts in each 
case, and the common intention may be 
inferred from the circumstances disclosed 
in the evidence, and need not be the 
subject of an express agreement between 
the persons concerned. The words ‘‘without 
any pre-arranged intention to commit 
murder” in the question that has been 
referred are ambiguous, but it is enough 
to say with respect to these words that if the 
the persons by whom the criminal act was 
done had expressly agreed beforehand 
that they would endeavour to commit the 
offence, that, no doubt, would be cogent 
evidence that the act, if committed, was 
done in furtherance of the common inten- 
tion of the conspirators. But the question 


is one of fact that turns upon the 
circumstances disclosed in the evidence: 
inthe particular case under considera- 


tion. The legal position of the person con- 
cerned in the commission of an offence 
such asthe one alleged in the present case 
has never been put more clearly than it was 
by Sir Michael Fcster, as long ago as 1809: 


“In combinations of this kind the mortal stroke, 
though given by one of the party is considered in 


the eye of the law, and of sound reason too, as given - 


by every individual present and abetting. The 
person actually giving the stroke is no more than 
the hand or instrument by which the others strike. 
Foster's Orown Law Wd. (1809) P 351. 


In precise anguage Richardson, J., in 
Emperor v. Barendra Kumar Ghose (1), 


explained the position in the same sense: 
“Prove the common intention of the persons 
present at the commission of the offence andall 
would be equally guilty of nothing less than that 
offence, Ifdeath were the result of the act or series 
of acts of one out of several confederates, the act 
would bedone by them all within the meaning 


(2) 85 Ind. Oas. 47; A I R 1625 PO; 26 OrLd 
481; 521 A 40; 52 O 197; 29 OWN 181; 
M WN 26; LR6A PO 1; 26 P LR 50; 27 Bom 
L R 148; 6 PL T 169; 23 A L J 314; 41 OLJ 
240; 48 ML J 543; 1 O WN 935; 3 Pat. L R1 
Or. (P 0). 

(3) 1:0 Ind. Cas: 355; 32 Or L J 495; 8 R 603; 
n Rul. (1981) Rang. 99; (1931) Or. Oas. 17 


(F B.) 

(4) 146 Ind. Cas. 392; A I R 1933 Rang. 236; 
(1933) Or. Cas, 907; 35 Or, L J41; 11 R 354; 6 R 
Rang. 93. 

(5) 87 Ind. Oas. 600; A I R 1924 Bom, 502; 49 

84; 26 Bom. L R 954; 26 Or. L J 1000. 

(6) 146 Ind. Cas, 264; A IR 1933 All. 528; (1933) 
Or. Oas. 863; 34 Or LJ 1234; 55 A 6C7; (1933) A 
L J 1292; LL R14 A 365 Or; 6 RA 281, 


(1925) . 


4 
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of s. 34. If death followed the different acts of 
diferent confederates atthe same time and place, 
then agains. 74 would probably suffice. Every 
confederate would be regarded as having done every 
criminal act, and would therefore be liable as ifhe 
had done them all alone.” 

In Criminal Appeal No. 91 of 1926 
Emperor v. Nga Nyan Gyat, Maung Ba and 
Otter, JJ. held that: 

“Though it is not possible to say which of the 
robbers caused this fatal injury, in our opinion 
every ons of them should be held liable under 
s. 34, Indian Penal Code. When three persons went 
out armed tocommit robbery, it must be pre- 
sumed that they knew that such a result was 
likely tooccur, and that the fatal blow was 


dealt in furtherance of their common inten- 
tion,” 


With all due deference, in my opinion, no 
presumtio facti or juris arises in such 
circumstances, the question of fact 
depending not upon alegal presumption, 
but upon the inference that the Court 
draws from the evidence adduced at the 
trial. In Criminal Appeal No. 91 of 1926 
and Criminal Appeal No. 355 of 1933 
Sanlaydo v. King-E-mperor, the Court found 


on the facts, in the first case that the 
common intention had been proved, 
secus in the second case. In Criminal 


Appeal No. 355 of 1933 Sanlaydo v. 
King-Emperor, I am not satisfied, 
as at present advised, that I should 
have come to the same conclusion as 
Cunliffe and Dunkley, JJ., arrived at 
in that case, butit is unnecessary to discuss 
that matter for eachcase turned on its 
own facts, and no question oflaw arose in 
either case. ` ; 


In the present case theAppellate Bench 
will determine the appeal in accordance 
with law and the facts disclosed in the 
evidence and it is not for this Court in 
considering the question that has been 
referred to enter upon a discussion of 
the merits of the case, or to indicatein 
any way whatis the conclusion at which 
the Appellate Bench ought to arrive. The 
following observations of Richardson, J. 
in Emperor v. Barendra Kumar Ghose (1), 
with which I respectfully agree, however, 
appear to me to be not inapposite in 
connection with such a question as that 
which arises in the present case: 

“A common intention tocarry out an unlawful 
design at all costs, even at the cost of over- 
coming resistance, or evading capture by taking 
life,is sufficient. Without mincing matters the 
presumption of a common intention to add mur- 
der, if necessary, to robbery, is not easily avoided, 
where all or some to the knowledge of the rest, of 
those engaged inthe enterprise, are proved to have 


carried fire-arms, and fire-arms have been used with 
fatal effect.” 


. NGA AUNG THBIN 
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I would answer the question propounded 
in the above sense. 

Mya Bu, J.—I concur. 

Baguley, J.—As one of the Judges who 
made -this reference I would like to add 
afew words. Our object in making the 
reference was to get an authoritative 
ruling forthe benefit of Sessions Judges 
trying cases likethe one under examina- 


tion, for, before some, the ruling in 
Criminal Appeal No. 355 of 1939 
Sanlaydo v. King-Epmeror was being 


quoted from the All India Reporter and 
it was clear that some copies of the judg- 
ment in Criminal Appeal No. 355 of 1933 
Sanlaydo v. King Emperor had got 
into circulation. As both these judg- 
ments contain what appear to be 
uncompromising dicta on the question 
of presumptionsthat ought, or ought not 
to be drawn, an authoritative ruling, bind- 
ing on all Courts in this province seemed 
eminently desirable. 

The answerto the questionas drafted, 
as I now recognize is that no direct and 
unqualified answer canbe given. There 
isno presumption that can be, and has 
got to be made; each case has got to be 
judged on the facts proved and the in- 
ferences thatthe Court draws from those 
facts remembering always that if sufficient 
facts have not been proved to warrant a 
deduction unfavourable to the accuged the 
benefit of the absence of any such deduc- 
tion must be given to the accused. The 
leading case on the point is without doubt 
the Privy Oouncil ruling of Barendra 
Kumar Ghose v. Emperor (2). The crux of 
the decision is the finding thatthe passage 
in the charge to the jury: 

“Tf you come to the conclusion that these three 
or four persons came into the post office with that 
intention ofrobbery and,if necessary to kill, and 
death resulted from their act, ifthat be so, you are 
bound to find a verdict of guilty” 
was correct. : 

This being the case it seems that the 
condition precedent suggested in the ques- 
tion, namely, a pre-arranged intention to 
commit murder, a pre-arrangement which 
from the nature of things in the vast 
majority of cases it would be absolutely 
impossible to prove, is not essential for 
the finding of guilty of murder under s, 302, 
Penal Code, read with s. 34, Penal Code, 
against all the robbers. Fora nding of 
guilty under these two secijons read 
together it is sufficient if the Court is of 
opinion that from all the facts provel, the 
way in which the robbery is carried out, 
the weapons with which the robbers were 
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armed, and their knowledge of the way 
in which their fellow robbers were armed, 
the characters of the robbers themselves, 
and soon, a legitimate inference can be 
drawn that the robbers went out ‘“‘to 
commit robbery and, if necessary to kill,” 
and that death resulted in consequence of 
what they, as a band did. 

Asan example I may mention what 
happened some years ago in the Mergui 
District. A band of marauders came 
over from Siam, and committed a large 
number of dacoities, many of them ac- 
compained by murder. Sometimes the 
whole band, orfive or more of them, took 
ahand inan individual raid, in which 
case all were liable to the death sentence 
under Penal Oode, s. 396, whereas in other 
raids it was not proved that more than 
four took a hand. In any of these lesser 
raidsin which anyone happened to be 
murdered according to the standard laid 
“down in Emperor v. Barendra Kumar 
` Ghose (1), all those present would have 
been liable to the death sentence under 
ss. 302 and 34. On the other hand, every 
experienced Sessions Judge must have 
come across cases of robberies carried 
out by very craven folk, men little better 
than ordinary sneak thieves, who carry 
dahs because it is the conventional thing 
to do and merely forthe purpose of over- 
awing villagers whom they confidently 
expect tooffer no resistance, and who really 
do not envisage the possibility of resistance 

being offered. Ifin such a case resistance 
is offered and one ofthe band, possibly 
mainly through terror, strikes out and 
kills someone, the remaining members 


'..of the band would then not be liable to 


be found guilty under the two sections 
named. 

This being the view that I take of the 
matter now before us for consideration I 
am of opinion that the general dictum 
laid down in Criminal Appeal No. 91 
of 1926 Emperor v. Nga Nyan Gyai 
goes too far, though the actual deci- 
sion in that case was correct owing to 
the fact that in that case three armed 
robbers were seen chasing one of the 
victims of therobbery, despite the fact 
that the victim when subsequently picked 
up dead was found to have only one fatal 
injury on hisperson. Onthe other hand 
1 donot think that the rule laid down 
in (Criminal Appeal No, 355 of 1933 
Sanlaydo v. King-Emperor goes far 
enough. The passage quoted requires 
an addition at the end somewhat on these 
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lines. Knowledge is not the same thing 
as intention. Neverthelessif a man knows 
that acertain course of action in which 
he is taking part will under certain 
circumstances most probably result in 
death being caused and still, with that 
knowledge, persists in his course of ac- 
tion, and death is caused owing to the 
eventuality which he has forseen taking 
place, it may give rise to a legitimate 
deduction that he intended the causing of 


death if that eventuality did occur, and he 


would then be liable as though he had 
caused that death himself, 
My answerto the question propounded 


would, therefore, be as follows: 

“Under the circumstances mentioned in the ques- 
tion, iffrom the evidence asa whole, and all the 
surrounding circumstances ofthe case, the Court 
is of opinion that a legitimate deduction may be 
made that at the time the robbery occurred the 
band ofrobbers, orany of them, had formed the 
intention of committing robbery, and, if necessary, 
of killing in order to carry out the robbery success- 
fully, each andall of the robbers who had formed. 
that common intention are liable to be convicted 
under s. 302, Indian Penal Code read withs. 34 of 


the same Code.” 
I, therefore, agree with my Lord the 


Chief Justice, 
D, Order accordingly. 


eed 
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The words “subject to the provisions of this Act 
and of rules made thereunder,” in s. 96-B, Govern- 
ment of India Act, refer to the whole section and not 
only a part of it. So, the Secretary of State under 
sub-s, (2)'can make rules regulating the conditions 
of service and discipline and conduct of the civil 
servants to whom the Act applies, The sub-section 
expressly provides that rules may bemade delegat- 
ing the power of making rules to Local Governmens. 
In the exercise of the delegated powers the Local 
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Government can givethe Deputy Inspector General 
of Police the right to dismiss officers of the Sub- 
Inspector's rank, [p. 887, col. 1.] 

A pensioner cannot be dismissed and deprived of 
his pension on charges that had already been found 
before his retirement by a competent authority not 
to have been sufficiently established to justify his 
dismissal, as r. 351, Oivil Service Rules, only en- 
ables a pension to be withdrawn if the pensioner 
had been guilty of misconduct subsequent to his 
retirement. |p. 888, col. 1.] 

The tenure ofa civil servant under the Orown in 
India is one at the pleasure of the Crown and 
the rules referredto s. 96-B (1), Government of 
India Actin no way abrogate that right. Rule 14 
merely lays down the procedure to be followed. The 
rules made under a, 96-B (1) have no contractual force 
If the rules are not followed or for any other reason 
a remedy is provided by r. 16 by way of an appeal, 
The Secretary of State, therefore, cannot be sued for 
damages for dismissinga servant who holds his ap- 
pointment of office at the pleasure of the Crown. 
Even otherwise such asuitis barred by r, 14 read 
with s. 25, Public Servants (Enquiries) Act (XXXVII 
of 1850). [p. 891, col. 2; p. 892, col. 1.] 


| Case-law referred to.] 


The East India Company could only have been 
sued in its capacity of atrading corporation but 
it could nothave been sued foracts of State or 


_ Sovereignty and, although the dismissal of a servant 


of the Crown may not strictly speaking be described 
as an act of State, it can certainly be more properly 
put in the class of acts of sovereignty rather than in 
the class of cases embraced by transactions carried 
on by private individuals and trading corporations, 
as the control of the departments of State must be 
in the exercise of certain sovereign rights. Secretary 
of State v. Cockeraft (5), followed. [p. 890, col. 


The plaintiff brought a suit for declaration against 
the Secretary of State for Indiain Oouncil fora 
declaration that he was wrongly dismissed after he 
had been discharged ‘on an invalid pension and for 
damage amounting to Rs. 9,900: 

Held, that if the Oourt was to give a declaration 
to which it can give effect it can only be that the 
order of dismissal of the plaintiff was void. This 
meant that he was entitled to have his pension 
restored to him, That remedy would be clearly 
barred by s. 6, Pensions Act, which prohibits Courts 
of Law from making any order or decree “by which 
the liability of Governmentto pay any such pension 
or grant as aforesaid is affected directly or indirect- 
ly.” Olearly Government's liability would by such 
a declaration be directly affected; and even if the 
declaration was intendedto beused to influence 
Government to restore the pension to the plaintiff 
it would rightly be described as indirectly affecting 
the liability of Government todo so. As regards the 
claim for damages these could be exceedingly 
difficult to assess ; and, certainly, if these were 
to take theshape ofso many years’ pension, this 
again would be barred by s. 6, Pensions Act. Oon- 
sequently, the declaration sought for could not be 
granted, Robert Fisher v. Secretary of State (1) and 
Barwick v. South Hastern and Chatham Ry. Co. (2), 
explained. [p, +89, col, 2.) 

Where there isa particular remedy prescribed by 
the Statute, the general rule is that no other remedy 
can be taken but the particular remedy. 


O. S. A. from the decision of Waller, J., 
dated October 17, 1930. 
Mr. K.-S. Krishnaswamy Ayyangar for 
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Mr. N. Srinivasa Aiyyangar, for the 
Appellant. 

The Government Advocate, for the Res- 
pondent. 

Beasley, C.J. Those two appeals can 
be dealt with together. Although the 
facts are different, the main point for 
decision is common to both. The facts 
in each appeal may be briefly stated. 
In O. S. No. 1 of 1931 the appellant brought 
a suit against the Secretary of State for 
India in Council, the respondent in this 
appeal. In that suit he asked for a 
declaration that he was wrongly dismissed 
after he has been discharged on an invalid 
pension and for damages amounting to 
Rs, 9900. His case was that he was 
discharged in October 1927, on an invalid 
pension and whilst a pensioner was dis- 
missed on-February, 1928, on the ground 
that he had been found guilty of mis- 
conduct before his retirement. The result 
of this wasthat his pension was withdrawn. 
His case was and is that under s. 351 of the 
Civil Service Rules a pension can be 
withdrawn only if the pensioner has been 
guilty of misconduct subsequent to his 
retirement. He next contends that his 
dismissal was contrary to the provision 
in sub-s. (1), s. 96-B, Government of India 
Act, that no civil servant can be dismiss- 
ed by any authority subordinate to that 
by which he was appointed. The defend- 
ant’s case as regards the first plea is 
that the charges of misconduct against 
the plaintiff were still awaiting disposal 
at the time when his pension was sanction- 
ed and that the sanctioning authority was 
not informed of this fact. Waller, J. 
negatives that defence, holding that the 
charges had already been found by a 
competent authority, that is to say, the 
District Superintendent of Police, not to 
have been sufficiently established to justify 
the plaintiff's dismissal. As regards the 
plaintiff's second plea, the defendant 
contends that power of punishment under 
the rules framed under sub-s, (2), s. 96 B, 
Government of India Act, 1919, has been 
delegated to Local Governments under 
r. 13; that r. 15 authorises the Local 
Governments to delegate in their turn, 
the disciplinary powers under r. 13 to any 
subordinate authority and that in the 
exercise of the delegated power the Local 
Governments have conferred on Deputy 
Inspector-Generals of Police the right to 
dismiss officers of the rank of Sub- 
Inspector. It is contended of course that 
at the material time the Sub-Inspector 
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were appointed by the Inspector-General 
of Police. This contention of the defend- 
ant Waller, J., upheld. 

In this case as well as in the other 
case the questicn whether a person in 
the civil service of the Crown in India 
can sue the Secretary of State for damages 
for wrongful dismissal was elaborately 
argued and in both cases Waller, J., held 
that no such suit would lie, and with 
this question I will deal later. Before 
doing so, I willstate as briefly as possible 
the facts in O. S. A. No. 1 of 1931. In 
July 1927 the Assistant Superintendent 
of Policé of Salem District, Mr. Charsley, 
under whom the plaintiff was serving, 
started a disciplinary enquiry against him. 
He framed charges and had examined 
all the witnesses by August 22. The 
plaintiff did not examine any witnesses 
in his defence and the enquiry seems to 
have been closed on September 7. On 
August 31, Mr. Kalimullah had taken 
charge as District Superintendent and 
on September 7, the. plaintiff applied 
to Mr. Charsley to be sent before the 
District Medical Officer with a view to 
his being invalidated out of the service. 
Mr. Charsley sent this application on to 
Mr. Kalimullah recommending that the 
request should be granted. Two days 
later, Mr. Kalimullah and Mr. Charsley at 
Salerno discussed the plaintiff's case and 
went through all the evidence against 
him, Mr. Oharsley’s opinion, however, 
„did not coincide with thatof Mr. Kalim- 
ullah who took the view that the evi- 
dence against the plaintiff did not justify 
his dismissal and that it would be better 
to get him invalidated if he was certi- 
fied to be physically unfit for further 
service. 

On September 14, the plaintiff renewed 
his request and on September 16, was 
given a certificate of unfitness by the 
District Medical Officer and on the 24th 
his pension papers were forwarded to the 
Accountant-General by Mr. Kalimullah. 
On October 2, Mr. Charsley sent to the 
District Superintendent of Police his 
minute on the charges against the plaintiff 
in which he found him guilty of grave 
misconduct. The. cover in which the 
minute was enclosed reached Salem on 
October 4, and was endorsed to be kept 
pending till the pension was received. 
This endorsement was made by the District 
Superintendent's camp clerk according to 
Mr. Kalimullah:- without any authority 
from him. Mr. Kalimullah also says that 
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he never saw the cover at all although 
both as regards the authority to make 
the endorsement and his seeing the cover 
he was contradicted by the manager of 
his office and by the camp clerk. Waller, 
J.. has accepted Mr. Kalimullah's state- 
ment and rejected those of the latter 
two persons. The fact is that the cover 
remained unopened and was discovered 
in the managers confidentia] almirah 
when Mr. Kalimullah was succeeded by 
another District Superintendent of Police, 
Mr. Loveluck, which was after the plaintiff 
had been invalidated and granted a 
pension. When Mr. Loveluck saw Mr. 
Charsley’s minute he was of the opinion 
that the charges were of serious nature 
and should have been disposed of and 
the plaintiff not allowed to retire on an 
invalid pension. An inquiry followed and 
as a result of it the plaintiff was dismissed. 
The question before Waller, J., was, 
therefore, whether Mr. Kalimullah failed 
to dispose of the charges against the 
plaintif and deliberately concealed the 
circumstances from the Deputy Inspector- 
General when he forwarded the pension 
papers. Waller, J., was of the opinion 
that Mr, Kalimullah did not deliberately 
conceal the fact that charges against the 
plaintiff had not been disposed of and 
came to ‘the conclusion that at the 
interview between Mr. Kalimullah and 
Mr. Charsley the former had decided to 
drop the charges, that as a result he sent 
the plaintiff to the doctor and that he had 
never seen Mr. Charsley’s minute. On 
this, Waller, J., as before stated, held 
that Mr. Kalimullah had found the chargea 
not to have been sufficiently established 
to justify the plaintiff's dismissal and 
that Mr. Kalimullah was the proper and 
competent authority to come to that 
finding. The plaintiff, as a result of 
Waller, J.’s finding, asked for a declaration 
that he had been wrongly dismissed. 
Waller, J., declined to grant him that 
relief for the following reason that, although 
undoubtedly the plaintiffs suit was for 
a declaration that he had been wrongly 
dismissed and for damages on that account, 
the latter were not his real remedy because 
if the order dismissing him was wrongful 
he was entitled to be restored to the 
position in which he was when dismissed, 
in other words, to become a pensioner 
once more. If his claim is really for the 
latter, then, in Waller, J.’s opinion, it is 
a Claim for a pension and that being so 
such a suit is barred by s. 6, Pensions 


p- 
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Act, which prohibits Courts of Law from 
making any order or decree 
“by which the liability of Government to pay any 


pension or grant as aforesaid is affected directly or 
indirectly." 


As regards both the claim for a dec- 
laration and for damages for wrongful 
dismissal, he held that such a suit did 
not lie against the Secretary of State, 
he having come to a similar conclusion in 
the other suit in which the relief sought 
was merely damages for wrongful dis- 
missal. 


I propose, first of all, to deal with the 
question of whether the appellant's con- 
tention is right that he can only be 
dismissed by the authority by which he 
was appointed and not by any authority 
subordinate to that. This contention is 
founded upon a construction of s. 96-B (1) 
and the appellant contends that no power 
is given in that sub-section to delegate 
the power of dismissal to any authority 
subordinate to that which makes the 
appointment and invites us to say that 


` the opening words of the section, namely, 


“subject to the provisions of this Act 
and of rules made thereunder” only apply 
to the earlier half of that sub-section and 
not the latter. If that construction of the sec- 
tion is correct, then it was not competent to 
make any rules thus delegating the power 
of dismissal. I am unable to accept the 


appellant’s contention with regard to this: 


because, in my opinion, the words “subject 
to the provisions of this Act and of rules 
made thereunder,” refer to the whole sec- 
tion and not only a part ofit. If that is 
so, the Secretary of State under sub-s. (2) 
could make rules regulating the conditions 
of service and discipline and conduct of 
the civil servants to whom the Act applies, 
That sub-section expressly provides that 
rules may be made delegating the power 
of making rules to Local Governments. 
Such rules have been made and in the 
exercise of the delegated powers the Local 
Government has given the Deputy Inspec- 
tor-General of Police the right to dismiss 
officers of the appellant's rank. 


The next question to be considered is 
whether Waller, J., was right in holding 
that the charges against the appellant had 
been disposed of by a competent authority 
previous to the grant of an invalid pension 
to the plaintiff. In the sense that no final 
order was passed by Mr. Kalimullah on 
Mr. Charsley’s minute the charges had not 
been disposed of; but, in my opinion, it is 
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necessary to see what Mr, Kalimullah’s 
decision would have been, had the minute 
been put before him instead of being laid 
on one side by the manager or the camp 
clerk until after the appellant had retired 
on an invalid pension. I think that it is 
quite clear that Mr. Kalimullah considered 
that such of the charges which, in his opi- 
nion, had been proved against the appellant 
would not justify dismissal and that he 
thought it would be better to invalid .the 
plaintiff. But it is evident also that he 
regarded the latter as an alternative to 
awarding some punishment of a lesser 
nature than dismissal. Mr. Kalimullah, 
therefore decided to await the result of the 
medical examination. If that resulted in 
the appellant being granted an invalid 
pension, then he intended to drop the dis- 
ciplinary proceedings. Mr. Kalimullah 
was admittedly competent to dispose of 
the disciplinary proceedings; and, after 
the grant of the invalid pension, had Mr. 
Charsley’s minute been put before him, he 
would obviously have disposed of it by an 
order discontinuing those proceedings; but 
Mr. Charsley’s minute unfortunately was 
not put before him. 

In my view this cannot really alter the 
position as the result, so faras Mr. Kalim- 
ullah was concerned, of the grant of the 
invalid pension was to render further 
disciplinary proceedings unnecessary. I 
do not altogether agree with Waller, J’s 
view that all the charges were dropped by 
Mr. Kalimullah asa result of his decision 
before he sent the plaintiff tothe doctor 
because I do not think that the evidence 


justitied that view which, as I have already 


stated, shows that the invaliding of the 
appellant out of tne service was an altern- 
ative proceeding with some of the charges 
against him. ldo not think that it is right 
therefore to say that these charges were 
not kept pending by Mr. Kalimullah in 
order to see what the result of the medical 
examination would be. J am satisfied that 
he intended to deal with those charges and 
award the suitable punishment short of 
dismissal if the medical examination did 
not result in the retirement of the appel- 
lant on an invalid pension. But never- 
theless I arrive at the same conclusion as 
that reached by Waller, J., namely that 
the charges were dropped as the result of 
the medical certificate although no orders 
were passed with regard to them. It was 
further contended by the learned Advocate- 
General that Mr. Kalimullah had no 
authority to act inthis manner, that is to 
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say, to give the appellant the alternative 
of getting out of the service in this way 
in order to avoid a decision in the disciph- 
nary proceedings; but he was unable to 
quote any rule showing the contrary; and 
whilst I fully agree that it is undesirable 
that such a method of disposal of pending 
charges of misconduct should be adopted, 
there is nothing, in my view, to prohibit it. 

The result is that Iagree with Waller, 
J's finding that the appellant was dismiss- 
ed and deprived of his pension on charges 
that had already been found by a compe- 
tent authority not to have been sufficient- 
ly established to justify his dismissal; and 
the appellant therefore ought not to have 
been dismissed as r. 351], Civil Service 
Rules, only enables a pension to be with- 
drawn if the pensioner had been guilty 
of misconduct subsequent to his retirement. 
The respondent's action therefore was irre- 
gular. That being so, the appellant asks for 
a declaration that he has been wrongfully 
dismissed and for damages. With regard 
_ tothe former relief, I am satisfied that the 
appellantis not entitled to it. What is the 
real remedy for which the appellant sues? 
I agree with Wailer, J., that the appellant's 
real object isto get himself restored to the 
position in which he was before he was 
dismissed, in other words, to become a pen- 
sioner once more; and this observation 
must also apply tothe claim for damages 
which is for his pension in another shape. 

lt cannot be supposed for a moment 
that the declaration sought for would be 
usedfor any purpose by the appellant 
other than to influence Government to 
restore to him his pension. Before us 
Mr. K. 5. Krishnaswami Ayyangar stated 
that the appellant did not intend to use the 
declaration in that way. He suggested 
that he would use it for the purpose of 
trying to influence the Government tomake 
him an ex gratia payment; and at the same 
time he conceded that on such a basis the 
declaration could not be made effective by 
any process oflaw. This concession seems 
to meat once to dispose of the appellant's 
claim for that relief as Courts have always 
been adverse to granting declarations which 
may end ina futility. 

Much reliance however was placed by 
the appellant upon Fisher's case, viz., Robert 
Fisher v. Secretary of State (1), a decision 
of the Privy Council. There the Collector 
of Madura had made a separate registration 
of a certain village belonging to the appel- 


(1) 22 M270; 261 A 16; 7 Sar. 459 (P O). 
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lant in that case which was formerly a part 
of a zamindari. The Government of Madras 
however directed the Collector to cancel 
that separate registration and the appellant 
sued for adeclararion that the Govern- 
ment's order cancelling the Collector's 
order was invalid; and it was held that 
this declaration should be decreed and, 
that no further relief could have been 
required bythe plaintiff, the effect of the 
declaration being sufficient to maintain the 
Collector's original order which was valid 
in law whilst the Government's order 
directing its cancellation was not legal and 
was void. Inthe course of the judgment 
of their Lordships of the Judicial Commit- 
tee which was delivered by Lord Macnagh- 
ten itis said that it was at least open to 
doubt whether that suit was within the pur- 
view of s. 42, Specific Relief Act, and that 
there could be no doubt as to the origin 
and purpose of that section which was 
intended to introduce the provisions of s. 50, 
Chancery Procedure Act of 1852 as inter- 
preted by judicial decision and that before 
that Act it was not the practice of the Court 
in ordinary suits to make a declaration of 
right except as introductory torelief which 
it proceeded to administer. And on p. 282* 
in the judgment it is stated: 

“But the present suit is one to which no objection 
could have been taken before the Act of 1852, It is, 


in substance, a suitto have the true construction of a 
statute declared and to havean act done in contraven- 


tion of the statute, rightly understood, pronounced 


void and ofno effect, Thatisnotthe sort of declara- 
tory decree which the framers of the Act had in their 
mind. But even assuming that the Specific Relief 
Act applies to such a suit asthis, what is the result? 
What further relief can be required? Ifthe so-called 
cancellation is pronounced void, the order of the 
Government falis tothe ground and the decision of 
the Oollector stands good and operative as from the 
date on which it was made;”" 

and on p. 283* it is stated: 

“What remedy would the appellant have if he 
had omitted to ask for specific relief against the 
Collector? Itis highly improbable that any officer 
of Government would set the Court at defiance, It 
is impossible to suppose that the Government would 
countenance such conduct as that. But the remedy 
in such a case, if it did occur, would be simple 
enough, Every order suchas that which the appel- 
lant asks for carries with it liberty to apply On a 
proper application and on proper notice being given, 
it would be found that the arm of the Court would be 
long enough to reach the offender whatever his position 
might be,” ik 

That is certainly not the position here. 
As already stated, the appellant does not 
intend to enforce the declaration by any 
process oflaw and the declaration is not of 
any real value to him unless it can be 


enforced against Government. The declara- 
*Pages of 22 M.—[#d.] 
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tion asked for is that the appellant was not 
liable to be removed from service subseq- 
uent to his retirement. The appellant says 
that he doesnot want any order from the 
Court consequent upon that declaration. It 
is, therefore, a futility so far as the Court 
is concerned; and Parwick v. South Eastern 
and Chatham Ry.Co. (2) which was also 
relied upon is of no real assistance to 
the appellant. That was an excep- 
tional case which had arisen during 
the war and in consequence of the excep- 
tional conditions caused by the war; and 
in granting the declaration asked for it was 
said by the Earl of Reading, C. J., that 
the High Court ought to pronounce a 
decision “which will set at rest a con- 
iroversy arising in consequence of the 
Government’s occupation of the railways.” 
The facts in that case were that certain 
land below low water mark was reclaimed 
from the sea by a Harbour Board under the 
powers of a Special Act for the purpose 
of making a railway station on it. By 
the terms of the Special Act the Harbour 
Board was required to grant a lease of the 
reclaimed land to the defendants. 

Upon the outbreak of the war in 1914 
and before any leave was granted to the 
defendants, the Government took posses- 
sion of the reclaimed land and were ready 
to make a payment in lieu of rates to the 
overseers of the poor of the adjoining 
parish if certified that the land was part 
of that parish. In 1917, while the Govern- 
ment were still in possession of the land, 
the then overseers of the adjoining parish 
brought an action in the High .Court 
against the defendants claiming a decla- 
ration that the reclaimed land was part 
of that parish for all civil and parochial 
purposes within the meaning of s. 27, Poor 
Law Amendment Act, 1868. Government 
been objected to make the contribution until 
the question of whether the reclaimed land 
was extra-parochial or not was decided 
and suggested an early decision. Such 
a decision, it is apparent, could have 
been obtained in no other way than by the 
suit under appeal in that case and the 
remedy by way of a declaration sought 
for in that appeal because the rating 
machinery could not be used as Govern- 
ment was not rateable and the Railway 
Company was not in beneficial occupation. 
In my view that was an extreme case. 
On the other hand, if the Court jis to 
give a declaration to which it can give 


(2) (1921) 1 K B187; 90 LI KB 377;18LGR 
7157; 37 T L R 4; 85 J P65; 124 T 71, 


R. T. RANGACHARI V. SEORETARY OF STATE 


889 


effect it can only be that the order of 
dismissal of the appellant is void (and 
that is what the appellant says in para. 12 
of his plaint). This means that he is 
entitled to have his pension restored to 
him, That remedy in my view would be 
clearly barred by s. 6, Pensions Act, which 
prohibits Courts of law from making any 
order or decree “by which the liability 
of Government to pay such pension or 
grant as aforesaid is affected directly or 
indirectly.” Clearly Government's liability 
would by such a declaration be directly 
affected; and even if the declaration is 
intended to be used to influence Govern- 
ment to restore the pension to the 
appellant, it would, in my opinion, rightly 
be described as indirectly affecting the 
liability of Government to do so. As 
regards the claim for damages it is con- 
ceded by the appellant that these could be 
exceedingly difficult to assess; and, certain- 
ly, if these were to take the shape of so 
Many years’ pension, this again would 
be barred by s. 6, Pensions Act: and I 
can see no other basis of assessment. 
The alternatives seem to me either the 
restoration of the pension or in lieu thereof 
so many years’ pension capitalised. 

I next address myself to the very im- 
portant question which arises mainly in 
O. S. A. No. 18 of 1931. In that case 
the plaintiff-appellant was employed in 
the Government Press, Madras, as a 
reader. He was alleged to have been im- 
plicated in the leakage of pleadership 
examination papers; and his immediate 
superior, the Superintendent of the Govern- 
ment Press, dismissed him from service. 
He aprealed to the Government against 
that order of dismissal but his appeal 
was rejected. Waller, J., held that the 
procedure prescribed by r. 14 of the 
Rules under s. 26-B (2), Government of 
India Act, was not followed and that 
therefore there had been no proper enquiry. 
The appellant therefore claimed that he 
had been wrongfully dismissed from 
Government service and asked for dame 
ages for that wrongful dismissal. The 
question as to whether there was a 
wrongful dismissal and, if so, whether a 
suit for damages for wrongful dismissal 
against the Secretary of State for India is 
maintainable waselaborately argued by,Mr. 
K. 8. Krishnaswami Ayyangar and also 
by Mr. S. Doraiswami Ayyar. In the 
course of the former’s argument, in my 
opinion, the crucial question in the case, 
namely, what was the appellant's tenure 
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of service under the Crown, became ob- 
scured by learned arguments upon issues 
really extraneous to it. 
that the only question is whether the 
appellant held his appointment? at the 
pleasure of the Crown. If yes, then it is 
clear that the Secretary of State cannot 
be sued for damages for breach of con- 
tract for dismissing a servant who holds 


his appointment or office under such a 
tenure because the contract of service 
being atthe pleasure ofthe Crown has 


not been broken by such dismissal. But 
itis also contended that, if asin this case, 
there are rules made under the Act, and 
therefore, statutory rules, which have to 
be observed before a person inthe civil 
service of the Crown is dismissed, then a 
breach of those rules will give the right 
toa suit and inthis connection anumber 
of cases dealing with the question of a 
breach of statutory rules or powers were 
referred tosuch as amongst others: Ganesh 
Mahadev v. Secretary of State (3), and 
Gaeckwar Sarkar of Barodav. Gandhi 
Kacharabhat (4). 

These cases, in my opinion, have no bear- 
ing on this suit which is a suit for damages 
for wrongful dismissal, thatis to say, fora 
breach of contract. This is not a suit for 
breach of a statutory rule but purely one 
relating to a contract of employment in 
which the question is what the contract 
of service between the parties was and 
no other. There are certain sections of 
the Government of India Act of 1919 and 
rules made thereunder to be considered 
in this connection and the effect of one 
of them, viz., s. 32 (2) was considered by 
Waller, J. That reads as follows: 


“Every person shall have the same remedies 
against the Secretary of State in Council as he 
might have had against the Hast India Company if 
the Government of India Act of 1858 and this Act 
had not been passed.” 


This meansthat, if the plaintiff could 
have brought a similar suit against the 
East India Company before the year 1858, 
he would be entitled to bring this suit. 
I do not propose to go into the numerous 
authorities bearing upon this aspect of 
the case--I mention only one of them, 
namely Secretary of State v. Cockeraft (5), 
and it is sufficient to say. that these 
clearly show that the East India Com- 


(3) 49 Ind. Cas. 427; A I R 1919 Bom, 30; 43 B 221; 
7 


21 Bom, L R 27, 
(4) 27 B 344;-5 Bom. L R 405, 
(5) 27 Ind. Oas. 723; A I R 1915 Mad. 993; 39 M 
351; (1915) M W N 39, 
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sued in its 
capacity ofa trading corporation and that 
it could not have been sued for acts of 
State or sovereignty and, although the 
dismissal of a servant of the Crown may 
not perhaps, strictly speaking, be described 
as an act of Stale, it can certainly be more 
properly putin theclass of acts of sover- 
eignty rather thanin the class of cases 
embraced by transactions carried on by 
private individuals and trading corpora- 
tions, as the control of the departmente 
of State must be in the exercise of certain 
sovereign rights. That, in my view, is a 
section which isa complete bar to both 
the suits under appeal, But when the 
contract between the appellant and the 
Crown hereis examined—and it iss. 96-B 
(1) ofthe same Act—I am satisfied that 
the appellant’s suit is not maintainable. 
That section states that every person in 
the civil service of the Crown in India 
holds office during His Majesty’s pleasure. 
It is, however, argued on behalf of the 
appellant that His Majesty's pleasure is 
qualified by the opening words of the sub- 
section, namely, 

“Subject tothe provisions ofthis Act and of the 
rules made thereunder,” 
and that the rules made thereunder place 
a limitation upon the exercise of the other- 
wise unlimited pleasure in the Crown 
because when the dismissal, removal or 
reduction of any officer is ordered, the order 
must be preceded by a properly recorded 
departmental enquiry resulting in a 
finding upon all the charges preferred 
against the officer. The relevant rules are 
rr. 13, 14, 15 and 16. Byr. 13 the Local 
Government may, for good and sufficient 


‘reasons, amongst other things, remove or 


dismiss any officer holding a post in a 
provincial or subordinate service or a 
special appointment. Rule 14 sets out 
the procedure to be followed in cases of 
dismissal, removal or reduction and pro- 
vides that there shall be a properly record- 
ed departmental enquiry before the order 
of dismissal is made and also sets out 
the procedure to be followed at the en- 
quiry. Rule 15 provides for the deleg- 
ation of the powers conferred byr. 13 to 
any subordinate authority and r. 16 gives 
a right of appeal to every officer against 
whom an order may be passed under rr. 
13 and 15. It is contended for the ap- 
pellant that rr. 13 and 14 limit the power 
of the Crown to dismiss at pleasure and in 
support of this argument a decision of 
the Privy Oouncil, namely Gould v, 


r 
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Stuart (6), is relied on. In that case the 
plaintiff, who was the respondent in the ap- 
peal, was in the service of the Government 
of New South Wales under and in accord- 
ance with the provisions of the Civil 
Service Act of 1884 of that Colony. 
In Part,3 of the Act there were certain 
disciplinary regulations governing the 
dismissal of the servant and laying down 
the procedure to be adopted prior to any 
order of dismissal. The plaintiff alleged 
and it wascommon ground that before his 
service had been determined in the man- 
ner prescribed by the Act, the Government 
dismissed him and he accordingly brought 
a suit for damages for wrongful dismissal 
against the appellant. Itis clear that the 
procedure prescribed by the Act was not 
followed by the Government but it was 
argued on their behalf that the rule was 
that civil servants of the Crown held office 


only during pleasure, that the Act 
did not either expressly or by im- 
plication change the nature of the 


civil servants’ tenure of office and that 
the disciplinary regulations in Part 3 of 
the Act to which reference has already 
been made were not inconsistent with the 
continuation of the general common law 
rule as to tenure, It was held that the 
Crown had, by law, whether in England or 
New South Wales, power to dismiss at 
pleasure- either a civil or military officer, 
a condition to that effect being an implied 
term of the contract of service except 
where it was otherwise expressly provided 
but that as the provisions in Part 3 of 
the Act were manifestly intended for the 
protection and benefit of the officer, they 
were inconsistent with such condition and 
that consequently the power of the Crown 
to dismiss at pleasure was restricted in that 
respect. 

There is, however, the all important 
distinction between that case and this, 
namely, that in this case s. $6-B (1), Gov- 
ernment of India Act, does expressly state 
that the tenure is at the pleasure of the 
Crown whereas in the former case there was 
no such express enactment and that being 
so, in the face of the provisions in Part 3 


‘which were inconsistent with any such ten- 


ure, there could not be imported by impli- 
cation into the contract of service the term 
that the Crown may put an end toit at its 
pleasure; and with great respect to another 
decision relied’ upon by the appellant, 
namely J. R. Baroni v. Secretary of State 
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(7), [think that Cunliffe, J., who dècided 
that case and relied upon Gould v. Stuart 
(6), misapprehended the grounds for that 
decision. Costello, J., in Bimalacharan 
Batabyal v. Trustees for the Indian Musuem 
(8), in my view, correctly interprets the 
decision in Gould v. Stuart (6). It seems 
to me that the tenure of the officer is either 
at pleasure or some higher tenure; and if 
the contention of the appellant is correct, 
then s. 96-B (1) whilst expressly stating 
that the tenure is at the pleasure of the 
Crown in the same section makes a provi- 
sion for rules which alter that tenure into 
one of good behaviour because r. 13 and 
the procedure laid down in r. 14 clearly 
relate only to the conduct of the officer. 
Mr. K. S. Krishnaswami Ayyangar does 
not concede this latter alternative but is 
unable to say what the tenure of the officer 
is except that itis at the pleasure of the 
Crown the exercise of which is limited by 
rules laying down that he cannot be dis- 
missed except for proved ‘misconduct. 
With all respect to that argument, I am 
unable to distinguish the latter tenure 
from one of good behaviour; and the legis- 
lature cannot have intended in the same 
section to provide for such an obvious 
inconsistency as is contended for the ap- 
pellant. In my opinion, the tenure of a 
civil servant under the Crown in India is, 
as is stated, one at the pleasure of the 
Crown and that the rules referred to in 
no way abrogate that right. Rule 14 
merely lays down the procedure to be fol- 
lowed and is in fact headed ‘Procedure 
in cases of Dismissal, Removal or Reduc- 
tion.” In Shenton v. Smith (9), where it 
was held that a Colonial Government was 
on the same footing as the Home Govern- 
ment as tothe employment and dismissal 
of servants of the Crown and that in the 
absence of special contract they held their 
offices during the pleasure of the Crown, 
it was stated by Lord Hobhouseon pp. 234 
and 235*: 

“They consider that unless in special cases where 
it is otherwise provided, servants of the Orown 
hold their offices during the pleasure of the Crown; 
not by virtue of apy special prerogative of the 
Orown, but because such are the terms ‘of their 
engagement, asis well understood throughout the 


public service, If any public servant consider, 
that hehas been dismissed unjustly, his remedy i, 


(7) 120 Ind. Cas. 695; A I R 1929 Rang. 207; 8 R 
215; Ind. Rul. (1930) Rang. 55. 

(8) 125 Ind. Oas. 647; A I R 1930 Cal. 404; 57 0 
231; Ind. Rul. (1930) Cal. 567. 

(9) (1895) A O 229; 64 L J P O 119; 43 W R 637; 72 
L T 130. 
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not by alaw snit buttby an appealof an official or 
political kind.” 
and as regards the regulations: 

“As for the regulations, their Lordships again 
agree that they are merely directions given by” the 
Orown to the Governments of Crown Colonies for 
general guidance and thatthey do not constitute a 
contract between the Orown and its servants.” * * 
They are alterable from time to time without any 
assent on the part of Government servants, which 
could not bedone if they were part of a contract 
with those servants; 
and again: 

“The difficulty of dismissing servants whose con- 
tinuance in office is .detrimental to the State, 
would if it were necessary to prove some offence to 
the satisfaction of a jury, be such as seriously to 
‘impede the working of the public service. No autho- 
rity, legal or constitutional, has been produced to 
countenance the doctrine that persons taking service 
with a Colonial Government to whom the regulations 
have been addressed, can insist upon holding office 
till removed according to the process thereby laid 
down. Any Government which departs from the 
regulations is amenable, not to the servant dis- 
missed, but to its own official superiors, to whom it 
may be able tojustify its action in any particular 
case, 


It is quite true that in that case their 
Lordships were dealing merely with 
regulations; but this judgment is of im- 
portance because it defines what the con- 
tract between the civil servants and the 
Government is; and applying the observation 
before referred to, I think that it cannot 
be said that Government by its rules only 
has laid down the terms of service of 
the officer. Asstated by Lord Hobhouse, 
if the Government at any time desires to 
alter the procedure provided in the rules, 
it can do so without the assent of the 
officer; and it cannot be argued therefore, 
that the rules made under s. 96-B (1) have 
any contractual force. If the rules are 
not followed or for any other reason a 
remedy is provided by 71. 16 by way of 
an appeal; and that is the only remedy 
provided and the appellant in O. 8S. A. No. 
18 resorted to this remedy. There is, in 
addition tothis, afurther objection to the 
appellant’s argument, namely, s. 25, Public 
Servants (Inquiries) Act of 1850. The 
very rule relied upon by the appellant, 
namely, r. 14 affordsa complete answer to 
his contention, The opening words of that 
rule are: 

“Without prejudice to the provisions of the Public 
Servants (Inquiry) Act of 1850.” ‘ 

Section 25 of that Act 
follows: 


“Nothing in this Act shall be construed to affect 
the authority of Government; for suspending or re- 
moving any public servant forany cause without 
any inquiry under this Act.” 


For the reasons stated in my view both 


reads as 
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the appeals must be dismissed with costs. 
We certify fortwo Counsel. With regard 
to the memorandum of objections with 
regard to the order as to costs passed by 
Waller, J. namely, in OC. S. No. 650 of 
1927 ordering that the costs should be 
borne by the defendant (respondent) and in 
C. S. No. 549 of 1929 ordering no costs, 
I see no reason whatever for interference. 
The memorandum of objections will there- 
fore, be dismissed without costs. The 
appellant inO. 8. No. 18 of 1931 who 
appeals asa pauper will pay the court- 
fees to Government. 

Bardswell, J.—The appellant in O, 8. 
Appeal No. 1 of 1931 was a Police Sub-Ins- 
pector.He was first discharged on an invalid 
pension, but was afterwards dismissed, 
with the consequence of his pension being 
withdrawn for misconduct prior to his 
discharge. There had been an inquiry about 
this misconduct asto what happened of 
which there will be more to be said later. 
The appellant in O. S. A. No. 18 of 1931 was 
a Reader in the Government Press, 
Madras and was dismissed from service 
without any inquiry. The suit brought 
by the appellant in O. S. Appeal No. 18 
of 1931 was for damages for wrongful 
dismissal. That filed by the other appel- 
lant was for a declaration that he was not 
liable to removal after his retirement and 
for damages. In both these appeals, which 
have been argued together, the question 
has to be decided whether the suits are 
maintainable as against the Secretary 
of State. By s. 32 (2), Government of India 
Act of 1919: 

“Every person shall have the same remedies 
against the Secretary of State in Council as he might 
have had against the East Indie Company if the 


Government of India Act of 1858 and this Act had 
not been passed.” 


Waller, J. has pointed out in the two suits 
under appeal that the Company was not 
merely a trading corporation but also 
exercised sovereign powers. He has 
referred to Jehangir M. Cursetji v. 
Secretary of State (10) and the cases referred 
to therein and has held that the effect of 
the authorities is that the Company could 
only be sued for acts done by it in its 
capacity as a trading corporation but it 
could not he sued for acts of sovereignty. 
The dismissal of an officer in his view 
was an act of sovereignty and, therefore, 
he held that the suits under appeal could 
not lie. It has been pointed out in the 
course of arguments that this Bombay 


(10) 27 B 189; 5 Bom. L R 30, 
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decision when it Jays down that no action 
hes against the Secretary of State inres- 
pect of acts of State and acts of sovereign- 
ty goes too far. The same is the case with 
the decision in Nobin Chunder Dey v. Sec- 
retary of State (11) in which a decision of 
the Supreme Court of Calcutta, reported 
in Peninsularand Oriental Steam Naviga- 
tion Co. v. Secretary of State (12) has been 
construed as deciding more than it actually 
decided. 

This has been shown by Turner, ©. J., 
and Muthuswami Ayyar, J., in Secretary of 
State for India v. Hari Bhanji (13), in 
which it was held that, where an act 
complained of is professedly done under. 
the sanction of Municipal Law and in the 
exercise of power conferred by that law, 
the fact that it is done by the sovereign 
power and is not an act which could 
possibly be done by a private individual 
does not oust the jurisdiction of the Civil 
Court. Wallis, J., as he then was, in 
Ross v. Secretary of State (14) and Rankin, 
O. J., in the leading judgment in Secretary 
of State v. Sree Govinda Chaudhari (15) 
have also in like manner shown what is 
the true effect of the decision of the Cal- 
cutta Supreme Court. I do not think it 
necessary to go into any detailed examina- 
tion of these casesas what has to be seen 
here is whether allowing that a suit can, 
in some circumstances, be brought against 
the Secretary of State in respect of acts 
done in exercise of the powers of a sove- 
reign, a suit can be brought against him 
in India by a public servant who has been 
dismisged, on the ground of the dismissal 
being wrongful. 

There can be no doubt as to the dis- 
missal of a public official being an act of 
sovereignty and normally, as held by 
Rankin,©. J.,in the case above cited, no reme- 
dy in tort lies against the Secretary of State 
for any act done by an officer of Govern- 
ment in exercise of powers which cannot 
be exercised save by the sovereign power. 
The suits under appeal, however, are not 
actions in tort but actions for damages for 
breach of contract, and there is no doubt 
but that proceedings may be taken against 
the Crown for breach of contract in some 
cases. Instances of such cases are to be 


(11) 1 O11: 24 W R 309. (P.O). 

(12)5 BH OR App. 1. 

(13) 5 M 273, 

(14) 19 Ind. Oas. 353; ALR 1915 Mad. 434; 37 M 
55; 24M L J 429; (1913) M W N 758. 

(15) 140 Ind. Oas, 856; A I R 1932 Cal. 834; 53 O 
ee OW N 606; 55 OL J 542; Ind. Rul. (1933) 
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found in Thomas v. Queen (16), and Wind- 
sorand Annapolis Ry. Co. v. Queen and the 
Western Counties Ry. Co. (17}. But neither 
of these cases had todo with the dismissal 
of apublic servant. In England the power 
of the Crown to dismiss a public servant 
who holds an appointment at its pleasure 
is absolute. The position is thus stated in 
Vol. 6 of Halsbury’s Laws of England 
(1932 Edition) at para. 782: 

“Except where it is otherwise provided by Statute, 
all public officers of the Crown hold their appoint- 
ments at the pleasure of the Crown and all, in 
general, are subject to dismissal at any time without 
cause assigned ; nor will an action for wrongful 
dismissal be entertained, even though a special con- 
tract be proved.” 

It is, however, argued that, though 
normally in all parts of the British Domi- 
nions the Crown has the power to dismiss 
any of its officers at its pleasure, yet that 
power may belimited by statute in which 
case an action can be brought by any 
officer who has been dismissed contrary to 
the statutory provisions by which the 
power of dismissal has been restricted. 
The section of the Government of India 
Act which has to be considered in this 
connection iss. 96-B, the essential part of 
which for the purpose of these appeals run 
as follows : 

“Subject to the provisions of this Act and of 
rules made thereunder, every person in the civil 
service of the Orown in India holds office during 
His Majesty's pleasure and may be employed in any 
manner required by a proper authority within the 
scope of his duty, but no person in that service may 
be dismissed by any authority subordinate to that 
by which he was appointed.” 

The rules framed under this section 
which have to be looked into in connec- 
tion with dismissals of public servants 
are rr. 13, 14, 15, 16. Rule 13 lays down 
that 

“without prejudice to the provisions of any law 
for the time being in force, the Local Government 
may for good and sufficient reasons. . . . dismiss 
any officer holding a post in a provincial or sub- 
ordinate service tS a tee 

Rule 15 allows Government to delegate 
to any subordinate authority, subject to 
such conditions as it may prescribe, any 
of the powers conferred by r. 13 in regard 
to officers of the subordinate service. 
Rule 16 provides that every officer against 
whom an order may be passed under 
rr. 13 and 15 and who thinks himself 
wronged thereby shall be entitled to at 
least one appeal against such order, 
Rule 14 is as to the procedure in cases 


ae na, 10 QB31;44L J Q B 9; 23 WR 176; 
3i L T 439 


(17) (1887) 11 A 0607; 55 LJ PO 41; 51 J P260; 
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of dismissal, removal or reduction and runs 
thus: 

“Without prejudice fo the provisions of the 
Public Servants (Enquiries) Act, 1850 in all such 
cases in which the dismissal of any officer is 
ordered . the order shall, except when it is 
based on facts or conclusions established at a judicial 
trial or when the officer concerned has absconded 
with the accusation hanging over him, be preceded 
by a properly recorded departmental inquiry. At 
such an inquiry a definite charge in writing shall 
be framed in respect of each offence and explained 
to the accused, the evidence in support of it and 
any evidence which he may adduce in his defence 
shall be recorded in his presence and his defence 
shall be taken down in writing, Each of the 
charges framed shall be discussed and a finding 
shall be recorded on each charge.” 


In the case of the appellant in O. S. A. 
No. 18 of 1931 the procedure prescribed 
by this rule was not followed at all. In 
the case of the other appellant charges 
were framed and an inquiry was made, 
but no order had been passed disposing 
of the case by the time when he was 
granted his pension, which was an invalid 
pension. The circumstances, which led to 
his dismissal after he had been granted 
the pension, have been fully set out in 
my Lord’s judgment and it is not neces- 
sary for me to state them again. I shall 
only deal on this part of the case with 
the point that has been taken on this 
appellants behalf with reference to 
s. 96-B that, though he had been ap- 
pointed by an  Inspector-General], his 
dismissal was by a Deputy Inspector- 
General, an officer of a lower rank. This 
appellant, I would observe, has not chosen 
to appeal against the order of dismissal 
to the constituted authority, that is to the 
Inspector-General. The appellant in 
O S. A. No. 18 of 1931 perferred an 
appeal which was dismissed. 


The authority on which the appellants 
rely for their contention that the right 
of the Crown to dismiss its officers at its 
pleasure can be restricted is Gould v. 
Stuart (f). They rely further on some 
Indian decisions as showing that there 
is such a restriction in British India 
under s. 96-B. In Gould v. Stuart (6), 
there was an Act of New South Wales 
which prescribed the procedure to be 
followed in matters of discipline. It was 
held that the provisions as to this were 
manifestly intended for the protection 
and benefit of the officer and were in- 
consistent with importing into the contract 
of service the term that the Crown might 
put an end to it at its pleasure. In the 
opinion of their Lordships of the Privy 
Council this was an exceptional case, and 
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ib was held that an action would lie. 
This decision has been referred to in 


each case by a single Judge, in two cases, 
the judgments in which are reported in. 
Satish Chandra Das v. Secretary of State (18), 
and J. R. Baroni v Secretary of State (7). 
respectively. In both these cases it was 
held that a dismissed civil servant 
had a cause of action if the procedure 
laid down by the rules was not followed. 
An important point that has not been 
noted in the Calcutta case is that the 
New South Wales Act contained no words 
to the effect that the tenure of an office 
was during His Majesty’s pleasure. In 
J. R. Baroni v Secretary of State (T), 
however, the omission was noticed but 
still it was held that despite the fact 
that such words occurred in s. 96-B, it 
was clear that “subject to the provisions 
of this Act and the rules framed there- 
under” indicated that certain formalities 
must be observed before a civil servant 
could be dismissed; and that in so far 
as those formalities were alleged not to 
have been followed the plaintiff was not 
precluded from bringing an action. 
Another single Judge, however, of the 
Calcutta High Court has in Bimalacharan 
Batabyal v. Trustees for the Indian Musuem 
(8), in which Gould v. Stuart (6), 18 again 
referred to and discussed, has distinguish- 
ed Satish Chandra Das v. Secretary of 
State (18). and taken the view that 
s. 96-B did not take away from the 
Crown the right to dismiss its civil servants 
at its pleasure. which existed before its 
enactment: Ramdas Hazra v. Secretary of 
State (19). With respect, Lam of opinion 
that this is the correct view. 

In Shenton v. Smith (9) it was held by the 
Privy Council that a civil servant in 
Western Australia held his office at the 
Crown's pleasure and that there was no 
contract to the contrary because of certain 
regulations which constituted directions 
given by the Crown for the guidance of its 
officers. It was pointed out that the regula- 
tions were alterable from time to time 
without any assent on the part of Govern- 
ment servants, which could not be done if 
they were part of the contract with those 
servants. Those regulations, indeed, were 
not statutory, whereas the rules framed 
under s. 96-B are framed under a statute, 
but nonetheless they can be altered from 


(18) 101 Ind. Oas. 531; A I R 1927 Oal. 311; 54 
44 


(19) 16 Ind, Oas. 922; A [RIDE DU. 716170 LJ 
75:18 O W N 106. 
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time totime without reference to or consent 
from the officers concerned. But apart 
from that r. 14 is specifically without 
prejudice to the provisions of the Public 
Servants (Enquiries) Act, 1850. Itake this 
to mean that the Rule is governed by that 
Act, 9.25 of which says that: 

“Nothing in this Act shall be construed to affect the 


authority of the Government for suspending or remov- 
ing any public servant without an enquiry under this 
ct.” 


When that is the case I find it impossible 
to say thatthe Government orthe authority 
to whom it delegates its power in the 
matter, cannot with reference to r. 14 
dismiss its civil servants even without an 
enquiry. That the appellant in O. S. A. No. 
18 of 1931 was doing work, as a reader ina 
press, which could have been done by a 
private person does not make him any the 
less a public servant or limit the right of 
Government to dismiss him atits pleasure. 
As to his remedy, one is provided forin the 
rules by way of appeal. The statutory rules 
give him no right of suit, and the general 
rule is that no remedy can be taken but the 
particular remedy prescribéd by the Statute. 
I agree with Waller, J., that this appellant 
had no right of action. 


In the case of the appellant in O. 5. A. 
No. 1 of 1931 itis part of the Statute itself, 
that is, of s. 96-B, that an officer is not to be 
dismissed by an authority lower in rank 
than the authority which appointed him. 
The appellant was certainly dismissed by 
an officer lower in rank than the Inspector- 
General by whom he was appointed. There 
is now arule giving a Deputy Inspector- 
General of Police the power to dismiss a 
Sub-Inspector as well as to appoint him, 
but it is argued that this rule, in so far as 
it allows an officer who has been appointed 
by an Inspector-General to be dismissed by 
a Deputy Inspector-General, overrides the 
provisions of the Statute. The whole 
however of s. 96-B appears to me tobe 
governed by its opening words ‘subject to 
the provisions of this Act and the rules made 
thereunder.” This is the view that has 
been taken by Waller, J., as I think, 
correctly. Throughout the section no stop 
occurs bigger than a comma, and I do not 
see how these opening words can be applied 
to only one part of it and nottoanother. In 
my view, then, the dismissal of the Sub- 
Inspector cannot on this ground be taken as 
contrary to the Statute. 

But it has been argued by Mr. Krishna- 
swami Iyengar that the rules framed under 
s. 96-B areas to disciplinary action to be 
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taken against Government servants who 
are still in service and thata man notin 
service cannot be dealt with under them. 
Equally it may be said thats. 96-B cannot 
apply in such circumstances. Accepting 
this as the position then the dismissal of the 
appellant cannot be considered from the 
point of view of its being a breach of 
contract with reference to that section. 
The dismissal has ratherto be viewed as 
part of the order by which he has been 
deprived of his pension andit isfrom this 
point of view that it has to be considered. 
The damages prayed for, for the breach of 
contract set up can only be for the loss of 
pension. The prayer for declaration to the 
effect that the dismissal order was ultra 
vires and was not valid under the rules has 
to be considered inthe same connection. 
This brings us to the provision of 8.4, 
Pensions Act, XXIII of 1871, by which, 
except in certain cases that donot apply 
here, no Civil Court shall entertain any suit 
relating to any pension. It is now 
argued that this provision is ultra vires 
of the Legislative Authority of the Gov- 
ernment of India in that it extends the 
scope of Regn. IV of 1831, and, therefore, 
is not in compliance with s. 32 (2), Gov- 
ernment of India Act, which has already 
been quoted. Under Regn. IV of 1831 the 
Courts of Adawlat were prohibited from 
taking cognizance of any claim to per- 
sonal grants of money conferred by the 
authority of the Governor-General in 
Council .as a pension as also of any claim 
for the renewing or continuation of such a 
grant without a special authorization from 
a Secretary to Government. There is, of 
course, no such authorisation here. It is 
argued that in respect of the prayer for 
a declaration which may affect a claim 
to a pension a guit was not barred by the 
Regulation and therefore could not be 
barred by the Act. The declaration, if 
granted, could not have the result of the 
pension being restored but it is asked for 
with the idea that it might induce the 
Government to reconsider their position 
and restore the pension or at least grant 
a gratuity. 

I do not think that the contention that 
s. 4 is ultra vires has any force. Though 
the declaration may not be prayed for 
as one that will have the immediate or 
necessary consequence of the pension being 
restored ora gratuity being given, yet it 
is sought for in the hope of sucha result 
ensuing indirectly and so, in my opinion, 
a, suit for it would be covered by the pro- 
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hibition against taking cognizance of a 
claim for a pension. or its recovery or 
continuation. The Act in my opinion only 
makes matters more explicit but does not 
add anything to the Regulation. Another 
objection tothe granting of a declaration 
is that such a relief will not be granted 
unless it is intended and expected to be 
effective. The Privy Council decision in 
Robert Fisher v. Secretary of State (1), and 
that of this Court in Secretary of State 
v. Subba Rao (20), have been referred to 
as showing that a declaration can be given 
outside the scope of s. 42, Specific Relief 
Act, but those cases do not help this ap- 
pellant who wants the declaration on the 
mere chance that it may help him to get 
his pension back or at any rate, to get 
something. This appellant may have a 
grievance in that his pension has been 
taken away after it had been granted, for 
misconduct that had occurred before the 
grant had been made, which is contrary 
to Art. 351 of the Oiyil Service Regula- 
tions. The charges, too, on which he was 
dismissed, though no orders were passed 
on them, were regarded by the District 
Superintendent of Police as no longer 
pending and it is argued that they should 
be regarded as having been disposed of 
by implication. I do not however think 
it necessary to go in detail into these 
matters which have been fully dealt with 
by my Lord. It isto my mind clear that 
this appellant is debarred by the Pensions 
Act, from bringing any suit that may 
affect his right to the pension. I agree 
that both these appeals should be dis- 
missed with costs. 
Waller, J. in CO. S. No. 549 of 1929 
which is appealed against in O. 8. A. No.1 
of 1931 has ordered that each party was 
to bear his own costs as each had succeed- 
ed in part. It is clear from what has 
been stated above that the appellant in 
that appeal has been deprived of his 
pension in circumstances that were not 
regular. In the other suit it was ordered 
that the costs should be borne by the de- 
fendant, Secretary of State. Had there 
been a regular inquiry—and it is not now 
contended that there was one though it 
was so contended at first—there would 
have been no suit. Admittedly there 
could have been no cause of action had 
he proceedings been regular. Both orders 
a8 to costs are therefore proper and I 


(20) 144 Ind. Oas. 400; AI R 1933 Mad, 618; 56 M 
749; Ind. Rul. (1933) Mad. 389; (1933) M W N 611; 38 
LW 155; 65M LJ 186. 
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agree that the memoranda of objections 
must be both dismissed without costs. I 
agree that two Counsel should be certified 
for in the two appeals taken together and 
also that the appellant in O. S. Appeal 
No. 18 of 1931 who has appealed as a pauper 


should pay the court-fee to Government. 
4/D. Appeals dismissed. 





PESHAWAR JUDICIAL COMMIS- 
o. SIONER’S COURT 
Civil Revision Petition No, 262 of 1934 
October 20, 1934 
Mir AHMAD, A. J.C. 
AKBAR KHAN—Praintier— 
PETITIONER 
VETEUS 
KALA KHAN—DEFENpaNT— 
RESPONDENT 

Punjab Tenancy Act (XVI of 1887), ss. 4 (6), G) 
77,, 100—Successor-in-interest of landlord and person 
entitled tarecewe rent, if a landlord—Suit by pur- 
chaser for removal of structure erected by lessee is 
cognizable by Revenue Court only—Such suit tried 
by Civil Court—Decree, if can be registered as that of 
Revenue Court. 

Every successor-in-interest of a landlord and every 
person who is entitled to receive rent from the 
tenant is a landlord for the purposes of the Punjab 
Tenancy Act. Radha Mal v. heru (lı, referred 
to 


Where a purchaser of lessor’s proprietary interest 
sues the lessee for removal of structures erected on 
the land by him, the suit istriable by a Revenue 
Court only. If such a suit is tried bya Civil Court, 
its decree cannot be registered asa decree of the 
Revenue QOourtif such registration will result in 
prejudice. In such acase the parties must be left 
to fight out their de novo in the Revenue Court. 


C. R. P. from an order of the Additional 
Judge, Peshawar, dated April 11, 1934. 

Sardar Raja Singh and Mr. Basheshar 
Nath, for the Petitioner. 

Mr. Abdul Qayum, for the Respondent. 

Order.—An area assessed to land 
revenue was leased by one Gul Moham- 
mad to Kala Khan. It is situatedin Dheri 
Baghbanan, a suburb of Peshawar City. 
The lease was for a period which has not yet 
expired. Kala Khan made some structures 
on the land with the result that a suit 
was instituted by Akbar Khan who is a pur- 
chaser of Gul Mohammad’s proprietary 
rights and who is the petitioner before me, 
for their demolition and for an injunction 
that he should not erect further buildings 
onthe land in dispute. The defendant 
appeared and filed his pleas. On the same 
day statements of both parties were record- 
ed. The plaintiff agreed that the defend- 
ant may construct a chappar for residential 
purposes, but he insisted that the other 
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buildings should be removed. Dee 
fendant promised to remove them and also 
to close the windows and doors which 
he had made in the wall around 
the area. A decree was passed by the 
Court directing the defendant to do what 
was requested in the plaint and also 
to abstain from making further build- 
ings. The defendant appealed to 
the Court of the District Judge on the 
ground that there was a mistake in the 
matter. The demolition of the building 
was Intended to- take effect at the expiry 
of the lease and the defendant did not 
intend to do so atonce. The jurisdiction 
of the first Court was also attacked on the 
ground that the suit was triable by a 
Revenue Court. The plaintiff appealed 
for his costs which were not given to him 
by the trial Court. The learned Additional 
Judge held that the suit was cognizable by 
the Revenue Courts and on this ground 
he upset the decree and returned 
the plaint for presentation to proper 
forum. Plaintiff has come up on revision 
to this Court.. 

It was urged on his behalf (1) that no 
appeal lay to the District Judge in view 
of s. 96, Civil Procedure Code, which bars 
an appeal from a consent decree, (2) that 
the relationship of landlord and tenant did 
not exist between the transferee of the 
land from Gul Mohammad, the original 


lessor, and the suit was therefore cogniz-- 


able by a Oivil Court, and (3) that in any 
case the proceedings should have been 
forwarded to this Court under s. 160, 
Punjab Tenancy Act, for registration of 
the decree. The questions involved being 
Important, notice was issued to the respond- 
ent. [am in perfect agreement with the 
Counsel for the petitioner that e. 96 barred 
an appeal, and the proper remedy for the 
defendant was to come up to this Court 
on revision to vacate the order pass- 
ed by the trial Court. But it would 
be idle to take any action on this ground 
now because already the proceedings are 
before me on revision and I can, there- 
fore, myself test the correctness or otherwise 
of the trial Court’s jurisdiction. With 
regard tothe question whether the trans- 
feree is landlord or not, [ need only refer 
to 8. 4, sub-ss. 6 and 7, Tenancy Act. A 
perusal of the definitions in the light of 
Radha Mal v. Sheru (1) will clearly show 
that every successor-in-interest of a land- 
lord and every person who is entitled to 


» receive rent from the tenant is a land- 
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lord for the purposes of the Act. In my 
opinion Akbarkhan‘is 4 successor-in-interest 
of Gul Mohammad and he is entitled to 
receive rent. Thé learned Counsel on 
both sides have not been able to cite any 
authority on the subject. So far as this 
revision js concerned, I am prepared to 
endorse the view of the lower Appellate 
Court that the case is triable by a Revenue 
Court and that, therefore, the trial Court 
had no jurisdiction whatsoever to enter- 
tain it. 

I have been asked by the petitioner's 
Counsel to register the decree as that of 
a Revenue Court, if I find myself in 
agreement with the lower Appellate Court 
on the question of jurisdiction. J have to 
see whether the statements were made in 
good faith and whether the registration 
would not affect any one of the parties 
prejudicially. This is what is contemplated 
by s. 100, Tenancy Act. In my opinion 
there is something wrong in the matter 
because the defendant very soon objected 
to the decree by preferring an appeal. No 
written compromise was presented. Mere 
statements were recorded and the possibili- 
ty that the understanding was that the 
whole thing will come into force on the 
expiry of the lease cannot be precluded. I 
think the registration of the decree will 
result in prejudice, and I would conse- 
quently leave the parties to fight out their 
case de novo in the Revenue Courts. Agree- 
ing with the lower Appellate Court that 
the suit is triable by a Revenue Court and 
disagreeing with him on the point of his 
jurisdiction to hear the appeal. [ direct 
on revision that the plaint be given back 
to the plaintiff to be presented toa 
‘Revenue Court. Subject 10 this formal 
modification the petition for revision fails. 
In view of the legal points involved, I do 
not think there should be any order as to 


costs in this case. 
D. Order accordingly. 


b udhan 


OUDH CHIEF COURT 
Civil Appeal No. 4 of 1933 
January 24, 1935 
Kine, C. J. AND ZIA-UL-HASAN, J. 
Moulvi MUHAMMAD FARUQ—P.aintire 
—-APPRLLANT 





versus 
AZIZUL HASAN anv oTaEss—Daerenpanrs 
-——RESPON DENTS 
Civil Procedure Code (Act V of 1908), O. XLI, 
rr.4, 20 — Abatement of appeal — Partition case— 
Appeal not capable of being proceeded with in 
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absence of legal representatives of deceased respondent 
— Appeal, if abatesin toto—O XLI,r. 4, if applies 
when one cf the necessary respondents is not before 
Court~Ileirs of deceased respondent not parties in 
Court from whose decree appeal is filed— 0. XLI,r 20, 
tf applies, 

Where it is impossible to prcceed with an appeal 
in the absence of the legal representatives of a 
deceased respondent, the appeal abates in foto. This 
principle applies in a partition case in which one of 
the defendants-respondents basdied and the appeal 
bas abated against him, and it will not be possible to 
proceed withthe appeal which must be deemed to 
haveabated entirely. Fazal Mohamad Khan v. Ali 
Mohamad Khan (1), Midnapore Zamindari Co., Lid. v 
Amulya Nath Roy Chowdhury (2) and Maharaja Sir 
Manindra Chandra Nandi Bahadur v. Bhagabatt 
Devi Chowdhurani (3), referred to. [p. E99, col. L 

Order XLI, r. 4, Civil’ Procedure Code, only lays 
down that where (here are more plaintifis or more 
defendants than one and the decree appealed from 
proceeds on any ground common to all the plaintiffs 
or to all the defendants, any one of the plaintiffs or 
of the defendants may appeal from the whole decree, 
and the rule dces not clearly apply to a case where one 
of the necessary respondents is not before the Court. 
Maharaja Sir Manindra Chandra Nandi Bahadur v. 
Bhagabati Devt Chowdhurani (3), referred to. [p. 900, 


ol. L; 
Order XLI, r. 20, applies to a case where a person 
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who was a party to the suit in the Court from whose 
decree the appeal is preferred has not been made a 
party to the appeal but not where the deceased 
respondent's heirs were no parties in the Court 
from whose decres the appeal has been filed. It was not 
the intention of the legislature that a party against 
whom an order of abatement has been made should 
get over that order under cover of O XLI, r. 20. [ibid.] 

G. A. against an order of Mr. Justice 
Bisheshwar Nath Srivastava, dated Novem- 
ber 13, 1933. 

Mr. Zahir Ahmad, for the Appellant. 

Mr. S. C. Das, forthe Respondents. 


Judgment.—This is an appeal under 
s. 12 (2) of the Oudb Courts Act against 
the judgment and decree, dated Novem- 
ber 13, 1933, ofa learned Judge of this 
Court and arises outof a suit brought 
by the plaintiff appellant, Muhammad 
Frauq, for possession by partition of an 
eight annas share in the property of his 
mother’s father, Abdul Hasan. The follow- 
ing extract ofthe pedigree admitted by 
parties will make the facts of the case 
clear:— 


ABUL HASAN 
died 1899, 





| 
Naimul Hasan Nurul Hasan, 


died issueless. 
at = 
Abul Mokarim, Azizul Hasan, Musammat Hagig- 


defendant defendant un-nisea, 
NG. i, .. No, 2, 





| A . 
Musammat Ghalib-un-nissa; Musammat Raqib-un-nissa, 
defendant No. 5. 


defendant No. 6. 


It was admitted that Naimul Hasan, 
one of the sons of Abdul Hasan had pre- 
deceased his father. The plaintiff's case 
was that Nurul Hasan disappeared in 
1887 in the life-time of his father and that 
as according to Muhammadan Law he 
must be deemed to -have died at the 
time of his disappearance, Nurul Hasan's 
sons and daughter got no share in Abul 
Hagan’s property. According to him, 
Abul Hasan’s inheritance devolved only 
on his son Abu Muhammad and his daugh- 
ters, Musammat Shafia and Musammat 
Saida inthe proportion of eight annas, 
four annas and four annas, respectively. 
As Aby Muhammad and Musammat 
Shafia both predeceased the plaintiff's 
mother, Musammat Saida, his case was that 
his mother got a one anna four pies share 
out of Abu Muhammad's inheritance and 
a two annas eight pies share out of 
Musammat Shafia’s, Thus Musammat 


| 
Abu Muhammad 


Alusammat Shafa Musammat Saida 
died issueless. 
Muhammad Tarug, 


plaintiff, 





| 
Musammat Rafiq-un-nissa, Musammat Jami!- 
defendant No. $, un-nissa 
defendant No, 4. 


Saida’s share according to him amounted 
to eight annas which he claimed as 
her sole heir. 

The suit was contested by Nurul Hasan’s 
sons, Abul Mokarim 
who raised various pleas at the trial. 

The trial Court, uamely, the Munsif 
of Bahraich decreed the plaintifi’s claim 
in full but on appeal by the defendants, 
the learned Subordinate Judge of that 
place modified the first Court’s decree 
by giving the plaintiff a five annas four 
pies share only. Against this decree both 
parties appealed to this Court. The 
plaintiff, however, withdrew his appeal 
but filed a cross-objection in the defendants’ 
appeal. Mr. Justice Srivastava who heard 
the defendants’ appeal and the plaintiff's 
cross-objection, dismissed both of them 
and upheld the decree of the first Appellate 
Court. 
plaintiff has filed this appeal, 


It is against this decree that the > 


> 


“yn 


and Azizul Hasan 


—_ 


K 
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A preliminary objection has been raised 
on behalf ofthe respondents to the hearing 
of this appealon the ground that it does 
not lie. Inorder to appreciate this objec- 
tion 16 is necessary to go into the history 
of the appeals filed by parties in this Court. 
The defendants Abul Mokarim and Azizul 
Hasan, filed their appeal No. 68 of 1932 
on March 14, 1932, and the plaintiff's appeal 
No. 84 of 1932 was filed on April 4, 1932. 


“Abul Mokarim died sometime in January 


1933, but neither did his legal representa- 
tives appear nor did the plaintiff bring 
them on the record till September 1933. 
On September 13, 1933, the defendants’ 
appeal was declared to have abated so 
far as Abul Mokarim's interest was con- 
cerned, and on the same date the plaintiff, 
alleging that Abul Mokarim having died 
in January 1933, and he having been 
prevented by ignorance of his death from 
Impleading his legal representatives in 
hisappeal, he was apprehensive that his 
appeal, which was to abate against Abul 
Mokarim deceased, might be dismissed in 
toto on account of the defect of non-joinder 
prayed for permission to withdraw his 
appeal with liberty to “seek the 
relief he claimed in another proceeding 
under the provisionsofO. XXIII, r. l 
(2) Oivil Procedure- Code as applied 
to appeals’. He was accordingly allowed 
to withdraw hisappeal. On the same day 
however, the plaintiff filed cross-objections 
in the defendants’ appeal (he having been 
served with notice of the defendants’ 
appealon August 16, 1933) and in his 
petition of objection healso prayed that 
the representatives of Abul Mokarim 
deceased be brought on the record under 
O. XLI, r. 20 of the Code of Civil Procedure, 
This prayer was disallowed, the learned 
Judge holding that O. XLI, r.20 had no 
application to the case. 

It is argued on behalf of the respondents 
that as the plaintiff's appeal has abated 
against one of the defendants-respondenis 
and asit is not possible to proceed with 
the appeal ina partition case against the 
other defendants-respondents only, the 
entire appeal has abated. We are of 
opinion that the preliminary objection 
is valid and must prevail. It is settled 
law that where it is impossible to proceed 
with an appealinthe absence of the legal 
representatives of a deceased respondent, 
the appeal abates in toto vide Fazal Mu- 
hammad Khan v. Alt Muhammad Khan(I), 


(1) 153 Ind. Cas. 54,11 O W N 1487; 7RO 284; 
A IR 1935 Oudh 36, ee 
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Midnapore Zamindari Co. Ltd. v. 
Amulya Nath Roy Chowdhury (2) and 
Maharaja Sir Manindra Chandra Nandi 
Bahadur v. Bhagabati Devi Chowdhurani, 
90 Ind. Cas. 986 (3). In the case of Midnapore 
Zamindari Co. Ltd.v. Amulaya Nath Roy 
Chowdhury (2), several plaintifs sued the de- 
fendants for joint possession and obtained a 
decree. The defendants-appellants failed to 
substitute in time the legal representatives 
of one of the plaintiffs-respondents who 
had died during the pendency of the 
second appeal to the High Court and one of 
the learned Judges who decided that case 
remarked as follows:— 

“The suit is by a number of co-sharers and 
their shares were not defined in the plaint. They 
sued for joint possession and have obtained a 
decree for joint possession from the lower Appellate 
Court. Supposing for the sake of argument that 
the appeal succeeds, and we make a decree in 
favour of the appellants setting aside the decree 
of the lower Appellate Court so far as concerns 
the respondents on the record, such a decree would 
be incapable of execution, because the decree in 
favour of the heirs of ihe dead respondent has 
not been set aside, and under that decree they 
should be entitled to possession. If, therefore, in 
such a case we make a decree in favour of the 
appellants as against the respondents who are on 
the record, there will be two conflicting decrees in 
existence. Therefore, clearly, the appeal cannot 
proceed in the absence of the heirs of the dead 
respondent and is, therefore, incompetent”. 


These remarks apply with full force to 
the present case also. The first Appellate 
Court on appeal by Abul Mokarim and 
Azizul Hasan reduced the plaintiff's share 
from eight annas to five annas four pies 
and that decree so far as Abul Mokarim's 
heirs are concerned has become final by 
reason of the plaintiff's appeal having abated 
against Abul Mokarim. Supposing we allow 
the plaintiff's appeal and decree his claim 
for eight annas share, our decree will be 
in conflict with the final decree of the 
first Appellate Court and clearly it is 
impossible that the deficiency in the 
plaintiff's share should be made up from 
the shares of the other defendants only. 
We are, therefore, of opinion that in the 
absence of the legal representatives of 
Abul Mokarim it is impossible to proceed 
with the plaintiff's appeal, True the 
plaintiff has impleaded Abul Mokarim’'s 
heirs in his appeal but he had no right to 
do so as his first appeal in this Court 
had abated against them. 

Reliance was placed by 
Counsel for the appellant 


the learned 
on QO. XLI, 
(2; 95 Ind, Cas, 649; 53 O 752;43 OLJ401L; AIR 


1926 Oal. 893. 
(3) 90 Ind, Oas. 986; 30 O W N 45;AI R 1926 Cal, 
35 
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r. 4 of the Code of Oivil Procedure but that 
iule only lays down that where there are 
more plaintiffs or more defendants than 
one and the decree appealed from pro- 
ceeds on any ground common to all 
the plaintiffs orto all the defendants, any 
one of the piaintifis or of the defendants 
may appeal from the whole decree, and 
does not clearly apply to a case where 
one of the necessary respondents is 
not before the Court. In the case of 
Maharaja Sir Manindra Chandra Nandi 
Bahadur v. Bhagabatt Devi Chowdhurani 
(3), already referred to it was also 
held that r.4 of O. XLI of the Code of 
‘Civil Procedure is limited to a case of 
appellants and is not applicable to a 
case where all the respondents are not 
present on the record as parties to the 
‘ appeal, 

The learned Counsel for the appellants 
also referred us to O. XLI, r. 20 and 
argued that as the plaintiff-appellant had 
a right to bring the present appeal and 
as that appeal could not be properly 
disposed of in the absence of Abul 
Mokarim’s heirs, it is incumbent on the 
- Court under this rule to bring on the 
record Abul Mokarim’s heirs. We cannot 
accept this argument also. In the first 
place, r. 20, O. XLI applies to a case 
where a person who was a party to the 
suit in the Court from whose decree the 
appeal is preferred has not been made 
a party to the appeal but Adul Mokarim’s 
heirs were no parties in the Court from 
whose decree the appeal has been preferred; 
and the plaintiff has made them parties 
to this appeal. In the second, we do not 
think that it was ever the intention of 
the legislature that a party against whom 
an order of abatement has been made 
should get over that order under cover 
of O. XLI, r. 20. In the case reported 
in Maharaja Sir Manindra Chandra 
Nandi Bahadur v. Bhagabati Devi 
Chowdhurant (3), referred to above, a 
similar argument appears to have 
been advanced and it was remarked 
that 1. 20 of O. XLI of the Code of 
Civil Procedure is ordinarily intended to 
apply to cases where the Court finds 
that it cannot proceed with the suit 
without the presence of a party who was 
not made a party to the appeal and 
that it was not intended to override the 
provisions of O. XXII of the Oode. We 
notice that O. XLI, r. 20 was relied on 
before the learned Judge of this Court 
against whose decree the present appeal 
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his been filed and we think that the 
learned Judge rightly held that that 
rule had no application to the present 
case. 

We, therefore, hold that the plaintiff's 
appeal cannot proceed against the respond- 
ents olher than the legal representatives 
of Abul Mokarim and that, therefore, the 
entire appeal has abated. 

The preliminary objection is allowed 
end the appeal dismissed with costs. 

N. Appeal dismissed. 
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BOMBAY HIGH COURT 
Matrimonial Suit No. 703 of 193+ 
August 31, 1934 
Beaumont, O. J. 
HARTENCIA DE SOUZA —PETITIONER 
versrs 
JOHN SEBASTIAN DE SOUZA—~ 
OPPOSITE PARTY 

Divorce Act (IV of 18694, ss. 2, 3,22, 25— Parties 
originally staying in Bombay and then residing in 
Nairobi, East Africa—Wirfe alone returning to Bom- 
bay and presenting petition for judicial separation 
— Bombay Court, if has jurisdiction to entertain 
petition. 

The parties toa marriage having resided for some 
timein Bombay, went to Nairobi, in Hast Africa, 
and lived there for some time. Wife alone returned 
to Bombay and resided there. She presented a 
petition before the High Court in Bombay for judicial 
separation from her husband : 

Held, that reading ss. 2 and 3 of the Divorce Act 
together, the High Court had jurisdiction to enter- 
tain the petition. . ae 

Mr. Y. G. Goknale for the Petitioner. 

Mr. T. M. Guido, for the Opposite Party. 

Order.—This isa petiticn by the wife 
under ihe Divorce Act for judicial 
Separation, and a preliminary point is 
taken bythe husband as to the jurisdiction 
of the Court. The facts withregard to that 
are that the parties were married in Bombay 
in 1919 and they soon after went to Nairobi 
in East Africa. They returned to Bombay 
in 1921 and in 1922 the husband went 
back to Nairobi and the wife followed in 
1922. They lived then fortwo years in 
Nairobi and in 1925 they returned to 
Bombay and lived together at Dadar. Then 
in 1926 they returned separately to 
Nairobi, and lived there until October 1933, 
when the wife left her husband and came 
back to Bombay where she has since 
resided, and she was residing in Bom- 
bay at the time of the presentation of 
this petition, Section 2, Indian Divorce 
Act provides that nothing thereinafter 
contained 
grant any relief under that Act other than 


aed 


Aco 


shall authorize any Oourt to ` 
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a decree of dissolution of marriage or of 
nullity of marriage, (which decrees are 
dealt with in an earlier part of the section) 
except where the petitioner resides in 
India atthe time of presenting the peti- 
tion. Although that provision is expressed 
ina negative form it seems plainly to 
imply that in the case of relief other 
than a decree of dissolution or nullity, the 
Court can act where the petitioner resides 
in India at the time of presenting the 
petition. Mr. Guido, for the respondent, 
says that a different rule prevails in Eng- 
land, that in that country it is necessary 
for both partiesto reside within the juris- 
diction of the Court in order to found juris- 
diction to grant a decree of judicial 
separation and he points out that under 8. 7, 
Indian Divorce Act, this Court has to grant 
relief on principles and rules similar to 
those acted upon in England. 

But s. 7 commences with the words 
“subject to the provisions contained in this 
Act,” and if this Act authorizes the Court 
to act when the petitioner only is resident 
in India, that to my mind, renders the 
English rules inapplicable. Then s. 22 of 
the Act provides that the husband or wife 
may obtain a decree of judicial separation 
on the ground of adultery or cruelty and 
other grounds mentioned; and s. 23 pro- 
vides that application for judicial separa- 
tion on any one of the. grounds aforesaid 
may be made bythe husband or wife by 
petition to the District Court or the High 
Court. The “High Court” is defined in 
s.3 and for the purpose of assuming 
jurisdiction under the Actitis provided 
that in the case ofany petition under the 
Act, the ‘High Court’ is that one of the afore- 
said Courts within the local limits of 
whose ordinary appellate jurisdiction, or 
of whose jurisdiction under the Act, the 
husband and wife reside or last resided 
together. That provision deals with com- 
peting jurisdictions of different High 
Courts and provides that it is the High 
Court within whose jurisdiction the parties 
last resided together, and no other High 
Court which is to have jurisdiction. It 
is clear onthe evidence that of all thea 
High Courts in India the High Court 
within whose jurisdiction the parties last 
resided together is this High Court. The 
fact that after residing together within 
the jurisdiction of this Court they resided 
together somewhere else outside the juris- 
diction ofany High Gourt seems to me 
tobe irrelevant. Ithink that unders. 2 
of the Act read with s, 3, this Court has 
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jurisdiction to grant a decree. [His Lord- 
ship then dealt with the case on its merits 
and concluded.] J, therefore, grant a 
decree for judicial separation with costs. 
Liberty to apply with regard to the custody 
of children and with regard to alimony. 

D. Decree accordingly. 


OUDH CHIEF COURT 
Criminal Appeal No. 252 of 1934 
February 15, 1935 
NANAVUTTY, J. 
BHAGGAN—AccusED—APPELLANT 
VETSUS 
EMPEROR—COMPLAINANT— 
RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 239 
cl, (£) —Penal Code (Act XLV of 1880), ss, 410, 411— 
More than one offence of theft committed in respect of 
stolen property—Persons in possession of stolen 
property —Whether can be tried jointly—Separate 
trial is the rule and joint trial the exception—No 
failure of justice and no prejudice to accused— 
Trial, if void ab initio and illegal. 

If more than one offence of theft has been com- 
mitted in respect of certain property which could 
be designated as stolen property, within the mean- 
ing of s. 410 of the Penal Code, then the persons in 
possession of such stolen property which has been 
secured by means of the commission of several 
offences of theft or robbery etc, cannot be tried 
jointly according to the provisions of cl. (f)ofs, 239 
of the Criminal Procedure Code. The general 
principle is that it is always necessary to justify a 
joint trial and to point out provisions under which 
it can be held. Separate trial is the rule and the 
joint trial is the exception and such a joint trial 
can only be justified if the provisions of s, 239 of 
the Code can be applied. [p. 902, col. 2.] 

Where two cows werestolen from the house of one 
man in a certain village and another belonging to 
another was stolen from another village, two 
offences are committed in respect of cows belonging to 
two different persons. A and B who first received 
these stolen cows sold them to C: | 

Held, that the joint trial of C with the other ac- 
cused could not be justified by reference to the 
provisions of s. 239, cl. (7), Oriminal Procedure 
Code. [p. 903, col. 1.] l 

Held, also, that where the irregularity has not 
occasioned a failure of justice nor has it prejudiced 
Cin his defence on the merits, it could not be held 
thatthe whole trialof the accused inthe Sessions 
Court was illegal and void ab initio Itis not every 
breach of any provision in the Code of Criminal 
Procedure that amounts to an illegality and vitiates 
the trial, Emperor v. Subramanya Iyer (l), referred 
to. [ibid.] 

Held on evidence that it was not proved that C 
knew or had reason to believe that the cows sold to him 


were stolen property.) . 


Or. A. against the order of the Assistan 
Sessions Judge of Bahraich, dated August 
13, 1934. i 

Mr. Matinuddin, ior the Appellant, 
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Mr. H. K. Ghose, The Assistant Govern- 
ment Advocate, for the Crown. 


. 


Judgment.—Thia is an appeal against 


the judgment of the Jearned Assistant 
Sessions Judge of Bahraich convicting the 
appellant Bhaggan butcher of an offence 
under s. 431, Indian Penal Code, and sen- 
tencing him to five years’ rigorous impri- 
sonment. 

I have heard the learned Counsel for the 
appellant as also the learned Assistant 
Government Advocate and perused the 
evidence on the record. 

The story of the prosecution is briefly as 
follows:— 

On the night between May 18 and 19, 
1934 two cows belonging to Badlu were 
atolen from his house in village Daulatpur- 
Kaundah, and on the same night a cow 
belonging to Sahib Din of village Suraj- 
bali was stolen from the jungle where it 
was left grazing. Badlu went in search of 
his cowa accompanied by one - Bechan 
Khan, and while they were near the house 
of Ramzani they saw the accused Bhaggan 
taking a cow with him, which Badlu re- 
cognised as his. Badlu and his companion 
caught Bhaggan and also took possession 
of the cow and made a report Ex. 1 at 
the Police Station. Bhaggan stated that 
he had purchased three cows, namely the one 
which was found in his possession by Badlu 
and another cow which was tied at his house, 
and a third cow which he had slaughter- 
ed but the skin of which was lying at 
his house. Badlu and Bechan were sent 
with two constables to Bhaggan’s house to 
fetch the other cow andthe hide. At the 
house of Bhaggan, Ganga Din was found 
too, and he was taken into custody. Badlu 
indentified the hide as that of one of his 
cows. The Investigating Police Officer 
after completing his investigation, prese- 
cuted four persons, namely Bhaggan, Ganga 
Din, Gaya Din and Bisheshar under ss. 411, 
414 and 379, Indian Penal Code. The learn- 
ed Assistant Sessions Judge convicted 
Bisheshar of an offence under s. 379, 
Indian Penal Code, and sentenced him to 
three years’ rigorous imprisonment. He con- 
victed Gaya Din and Ganga Din of an 
offence under s. 411, Indian Penal Ood>, 
and sentenced each of them to three 
years’ rigorcus imprisonment, and he con- 
victed Bhaggan of an offence under s. 411 
read with 9,75, Indian Penal Code, and 
sentenced him to five vears’ rigorous impri- 
ronment. The trial of all four accused was 
held jointly. 

Before I discuss the case of the appellant 
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on the merits, I think it proper to dispose 
of the legal plea raised on behalf of the 
appellant by his learned Counsel. It has 
been argued before mie that the joint trial 
of Bhaggan, along with the other accused, 
was illegal in view of the provisions of 
s. 239, el. (f) of the Code of Criminal 
Procedure. 

Clause (f) of s. 239 of the Code runs as 
follows:— 


“Persons accused of offences under as. 411 and 414 of 
the Indian Penal Code, or either of these sections, in 
respect of stolen property, the possession of which 
has been transferret by one offence may be charged 
and tried together.” 


The admitted facts of the case are briefly 
that two cows were stolen from the house of 
Badlu in village Daulatpur-Kaundah, and 
the other cow, belonging to Sahib Din, was 
stolen from village Suraj Bali. It is thus 
clear that two offences of theft were com- 
mitted on the night between May 18 
and 19, 1931 in respect of cows belong- 
ing to two different persons. Ganga Din 
and Gaya Din were the persons who first 
received these stolen cows and they sold 
the three cows to Bhaggan. Now cl. (f) 
of e. 239 of the Code of Oriminal Procedure 
clearly lays down that the stolen property 
in respect of which several persons may 
be charged under s. 411, Indian Penal Code 
must be stolen property, the possession of 
which had been transferred by one offence. 
Section 410 cf the Indian Penal Code which 
defines “stolen property”, runs as follows — 

“Property the possession whereof has been trans- 
ferred by theft or by extortion or by robbery, and 
property which has been criminally misappropriated 
or in respect of which criminal breach of trust 
has been committed is designated as stolen property.” 

It is thus clear that if more than one 
offence of theft has been committed in 
respect of certain property which could be 
designated as stolen property, within the 
meaning of s. 410 of the Indian Penal 
Code, then the persons in possession of 
such stolen property which has been secured 
by means of the commission of several 
offences of theft or robbery etc., cannot be 
tried jointly according to the provisions 
of cl. (f) of s. 239 of the Code. The 
general principal is that it is always neces- 
sary to justify a joint trial and to point 
out provisions under which it can be held. 
Separate trial is the rule and the joint 
trial is the exception and such a 
joint trial can only be justified 
in the provisions of s. 239 of the Code can 
be applied. 


(1)25M 61; 28 I A 257; 3 Bom. L R 540; 5 O 
b a 11M L J 233; 2 Weir 271; 8 Sar. 160 
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In the present case I am clearly of opinion 
that the joint trial of the accused Bhaggan 
with the other accused cannot be justified 
by reference to the provisions of s. 239, 
cl. (f) of the Code. 

The learned Counsel for the appellant 
has argued that this violation of the 
express provisions of s. 239 of the Code 
as to the mode of trial amounts to an 
illegality, and renders the whole trial 
void, and in support of his contention he 
has relied upon a Privy Council ruling 
reported in Emperor v. Subramanya Iyer 
(1). This question of law raised in appeal 
before me was never raised in the trial 
Court nor was itraised in the grounds of 
memorandum of appeal prepared and filed 
by the learned Counsel for the appellant. 
In my opinion it is not every breach of 
any provision in the Code of Oriminal 
Procedure that amounts to an illegality and 
vitiates the trial. In the present case I 
am clearly of opinion that the irregularity 
committed by the learned Assistant Sessions 
Judge has not oceasioned a failure of 
justice, nor has it prejudiced the appellant 
Bhaggan in his defence on the merits, and 
Tam. therefore, not prepared to hold that 
the whole trial of tha appellant before the 

Yourt of Session was illegal and void 
ab initio. 

TI come next to discuss the case of the 
appellant on the merits. The case against the 
appellant rests mainly upon suspicions. In 
Suraj Prasad v. Emperor (2),a learned Judge 
of this Court, the late Mr. Justice Raza, 
pointed out that if there was nothing in 
the evidence on the record to show that 
the accused knew or had reason to believe 
that the property in question was stolen 
property, he could not be legally convicted 
of voluntarily assisting of 
stolen property under s. 41-4 of the Indian 
Penal Code, and that the word “believe” 
in e. 411 of the Indian Penal Code was 
much stronger than the word “suspect”, 
and involved the necessity of the prosecu- 
tion showing that the circumstances were 
such that areasonable man must have felt 
convinced in his mind that the property 
which he was dealing was stolen property, 
and that it was not sufficient in such a 
case to show that the accused person was 
careless or that he had reason to snspect 
that the property was stolen or that he did 
not make sufficient.enquiries to ascertain 
whether it had been dishonestly acquired, 


(2) 118 Ind. Cas. 759; 6 O WN 203; A I R 1929 
Oudh 213; 30 Or, L J 969; Ind, Rul, (1929) Oudh 
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The learned Counsel for the appellant 
complains that the learned Assistant 
Sessions Judge has allowed his mind to be 
influenced by the fact that the appellant 


-is an ex-sonvict, and has based the con- 


viction of the appellant mainly upon his 
own suspicions, and has not looked at the 
facts of the case in their true perspective. 
In my opinion thereis force in this con- 
tention of the learned Counsel for the 
appellant. In the first place there is no men- 
tion in the first information report thatone 
of the stolen cows was a milch cow, obviously 
worth something like Rs. 30 te Rs. 40. Prose- 
cution Witness No. 2, Waris Ali, who has 
verified Ex. 2, which is the receipt showing 
that the appellant Bhaggan purchased 
three cows worth Rs. 17 from Bisheshar, 
has himself deposed ir eross-examination 
that he did not suspect the cows to be 
stolen property otherwise he would not have 
written out the receipt, Ex. 2. Prosecution 
Witness No. 3, Joghi, who is a prosecution 
witness and an Ahir by caste, has deposed 
in examination-in-chief, that he could not 
say if any of the cows in the possession of 
Gaya Din and Ganga Din and Bisheshar 
was a milch cow. Now if the evidence of these 
witnesses is to be believed, then it is clear 
that no mileh cow was sold to Bhagga, 
Tke same conclusion isto be drawn from 
the first information report Ex. 1, which 
has been verified by the evidence of Head 
constable Nazim Ali, examined on behalf 
of the accused as D. W.No. 1. This first 
information report also does not mention 
the fact that one of the cows belonging 
to Badlu that had been stolen was a 
milch cow. 

Thus we have on the record not only the 
evidence of Nazim Ali together with the 
first information report Hx.1, but also the 
testimony of two prosecution witnesses 
Waris Ali, P. W. No. 2 and Joghi, P. W. 
No. 3, which goes to show that none of the 
cows stolen was said to be a milch cow. 
On the other hand there is the evidence of 
P. W. No. No.5 Chhedi and P. W. No.1, 
Badlu, the complainant, who have deposed 
that one of the cows stolen was a mileh 
cow worth Rs. 35 orso. The evidence on 
the record leaves mein doubt as to whether 
in fact one of the cows stolen was a milch 
cow or not,and where the matter 1s doubtful 
the benefit of the doubt must be given to 
the accused. Prosecution Witness No, 9, 
Salaru Kasab, has deposed that he used to 
sell the meat of one cow for Rs. 5 and its 
hide for Re. lor Re. l-4. Thus the average 
value of a cow sold for purposes of 


90:4 
slaughter would be about six or seven 
rupees, The value of the three cows sold 
to the appellant Bhaggan is given in ihe 
receipt as Rs. 17. It cannot, therefore, be 
said that the price paid by the appellant 
was such as to create a reasonable belief 
in the mind of the Court that the appellant 
knew or had reason to believe that the cows 
sold to him were stolen property. The fact 
that after the purchase of the cows Bhaggan 
slaughtered one of them the next day isa 
piece of circumstantial evidence which, to 
my mind, does not incriminate him in the 
least. The profession of Bhaggan was that 
of a butcher, and it was his business to 
slaughter cows and dispose of their meat, 
and no inference inimical to the accused 
can legitimately be drawn from the fact 
that the accused after purchasing the cows 
slaughtered one of them the next day. 

When the complainant Badlu was exa- 
mined in the Court of Session he verified 
the first information report and only object- 
ed tothe price entered in the first inform- 
ation report. He did not state then that 
one of the cows stolen was a milch cow, 
and that the thana Munshi had deliber- 
ately omitted io note that fact. 

“The fact that Ganga Din was discovered 
in the house of Bhaggan after Bhaggan 
had been arrested can hardly be taken as 
a piece of circumstantial evidence against 
- Bhaggan. The evidence on the record goes 
to show that it was the women-folk of 
Bhaggan who handed over Ganga Din to 
the Police. This shows real “bona fide” on 
their part and not a guilty knowledge on 
the part of the accused Bhaggan or of any 
association by him with Ganga Din. The 
statement in the judgment of the learned 
Assistant Sessions Judge regarding the 
association of Ganga Din and Bhaggan is 
not borne out by any evidence on the 
record. The fact that Bhaggan used to 
purchase cows from Ganga Din and Gaya 
Din will not showthat he had any criminal 
ascocialion with these two men in organis- 
ing cattle thefts and in disposing of stolen 
property. The statement of the learned 
Assistant Sessions Judge that Ganga Din 
and Gaya Din after coming into contact 
with Bhaggan, who was a previous convict, 
had taken to the profession of cattle lifting 
is astatement which is based upon mere 
conjecture andis not founded upon any 
tangible evidence. Equally unjustifiable 
appear to me the strictures passed by the 
learned Assistant Sessions Judge upon the 
conduct cf the Police of Nanpara. The 
lolice Officers concerned were not on their 
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defence, and the question whether they 
were or were not at fault is a matter 
quite alien to the consideration of the 
question of the guilt or innocence of the 
acensed Bhaggan. 

All the circumstances noted by the 
learned Assistant Sessions Judge as fur- 
nishing strong proof of the guilt of Bhaggan 
are to my mind not capable of bearing that 
interpretation. There is no proof of any 
illicit association between Bhaggan and 
the other accused Ganga Din and Gaya 
Din. Thereis no proof on the record of 
Bhaggan haviog actually purchased a 
milch cow worth Rs. 35. The fact that 
after purchasing the cows Bhaggan slau- 
ghiered one of them in the course of his 
business is not a piece of evidence which 
can in any way incriminate him. The 
arrest of Ganga Din at the house of 
Bhaggan is also not a piece of circum- 
stantial evidence which can in any way 
incriminate Bhaggan himself. The fact 
that the stolen cows were sold the day 
after the theft to Bhaggan is alsonot a 
piece of evidence that can in any way 
serves to prove that Bhaggan had guilty 
knowledge that the cows were stolen 
property. The price paid by Bhaggan 
for the three cows is also on the evidence 
of P. W. No. 9 Salaru not an abnorm- 
ally low price. The fact that Bhagean 
had the sale registered and obtained a 
formal receipt, Ex. 1, goes to show his 
good faith rather than the reverse, 

In my opinion the evidence on the 
record does not prove that Bhaggan knew 
or had reason to believe that the cows sold 
to him were stolen property. 

For the reasons given above, I allow 
this appeal, set aside the conviction and 
sentence passed upon the appellant, and 
acquit him of the offence charged. 
The appellant is on bail. His bail bond 
is cancelled. 

N. Appeal allowed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
First Civil Appeal No. 47-B of 1931 
October 28, 1933 
“ Niyoar, A. J.O. 
GANGAPPA——PLAINTIFF 
-——APPELLANT 
versus 
Syed IMAMUDDIN AND OTAERS 
— DEFENDANTS — RESPONDENTS 
Contract Act (IX of 1872), s. 18—Hndorsement of 
full satisfaction of mortgage, which is not satisfied, 


it! 


> 


"g 


Hi 


5 


1935 


whether amounts to misrepresentation — Transfer of 
Property Act (IV of 1882), s.78—Fraud, misrepresen- 
tation and gross neglect~What amountsto —Evidence 
Act (I of 1872), s. 114—Afortgage-deed endorsed by 
mortgagee as fully satisfied— Presumption. 

An endorsement containing an acknowledgment 
of full satisfaction of the mortgage, when it is not 80 
satisfied, amounts in law to misrepresentation. 

The words ‘fraud’, ‘misrepresentation’, and ‘gross 
negligence’ occurringin s. 78o0fthe ‘Transfer of 
Property Act are three different kinds of conduct 
andare disjunctive. Not being co-extensive in their 
meaning, onecannot be defined in terms of the 
other. Negligence is not fraud, but negligence may 
be evidence of fraud if it is so gross asto be in- 
compatible with the idea of honesty. In proof of 
gross negligence, all that is necessary to show is not 
direct and positive fraud but lack of good faith in 
the sense of due care and attention. Gross negli- 
gence may be defined as the culpable failure to exer- 
cise that degree ofcare and prudence which it is 
reasonably necessary to avoid injury to others. [p. 
907, col. 1.] 

[Oase-law discussed.| . 

Under s. il4, Evidence Act, there is a presump- 
tion that when an instrument of obligation is in the 
hands of the obligor, the obligation has been dis- 
charged. The presumption would be the stronger 
when the instrument of obligation bears an endorse- 
ment of full satisfaction made bythe mortgagee 
himself. Anybody dealing with the mortgagor 
would be perfectly justified in acting on the footing 
that the debtor gained the document in a perfectly 
honest manner by discharging his obligation The 
creditor who puta the debtor in that position by his 
failure to take the necessary precautions against 
the risk of fraud being committed by the latter must 
bear the consequences of his own negligence, [p. 
$07, col. 2.] 

[Oase-law discussed | 


F. C. A. against the decree of the Sub- 
Judge, First Cla:s, Buldana,in C. S. No. 84 
of 1929, dated January 31, 1931. 

Messrs. M. B. Kinkhede, R. B, N. K. 


Mohgaonkar and A. R. Kulkarni, for the 
Appellant. 
Messrs. M. R. Bobde, K. B. Tare, 


G. R. Deo, and V. K. Rajwade, for) the 
Respondente. 

Judgment.—This appeal arises out of a 
suit instituted by the appellant Gangappa 
to enforce a mortgage executed in his favour 
by Syed Imamuddin, defendant No. 1, and 
his father, Syed Husen, since deceased on 
October 7, 1916. The plaintiff held a 
previous mortgage dated September 25, 
114, executed by the same mortgagors. 
Arter the mortgage in suit the mortgagors 
executed another mortgage on June 10, 
1920, in favour of Kesheosa, Madhosa, 
Laxmansa, Dattusa and Gopalsa, defend- 
ants Nos. 10 to 14, and yet another mortgage 
dated January 16, 192], in favour of 
Badrinarayan Hanumantram who assigned 
their mortgagee-rights to Hiralal Khup- 
chand, defendants Nos. 15 and 16. It ap- 
pears that there were two other mortgages, 
dated June 12, 1916, and June 13, 61916, 
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executed in favour of defendants Nos. 10 
to 14. For the disposal ofthe present appeal 
the mortgages which are material are those 
executed on Séptember 25, 1914, Bep- 
tember 7, 1916, and June 10, 1920. 


The plaintiff-appellant returned the mort- 
gage-deed in sujt tothe mortgagors, with his 
endorsement of full satisfaction, on 
September 12, 1919. Jt was after this 
apparent discharge ofthe mortgage in suit 
that the mortgagors obtained from defend- 
ants Nos. 10 to 14 Rs. 1,500 on the security 
ofthe mortgage dated June 10, 1920, 
and Rs. 600 on the security of the mortgage 
dated January 16, 192], In 1997 the 
plaintiff-appellant brought an action, Civil 
Suit No. 3 of 1927, to enforce his first 
mortgage dated May 29, 1914, against the 
surviving mortgagor and the legal repres- 
entatives of the deceased mortgagor, 
impleading inthe suit defendants Nos. 10 to 
16 as well. In that suit all the defendants 
including defendants Nos. 10 to 16 pleaded 
two re-payments of Rs. 400 andRs. 600 made 
on October 17, 1916, and July 27 
1917, in partial satisfaction of the first 
mortgage, but the plaintiff contended that 
under an agreement with the mortgagors 
the re-payments were appropriated towards 
the mortgage of October 7, 1916. The 
Court came to the conclusion that the repay - 
ments were intended to satisfy the mortgage 
of 1914 and passed a decree after crediting 
the same towards the mortgage of 1914. In 
the suit out of which this appeal arises, the 
plaintiff averred that the repayments of 
Rs. 400 and Rs. 600 were intended to be 
appropriated towards the reduction of the 
debt due on the mortgage of May 29, 


1914, and claimed a decree for the entire sum 


dus on the mortgage deed dated 
October 7,1916. The defendants Nos. 10 to 
16 who were subsequent encumbrancers 
raised two alternative pleas: (1) that the 
sums of Rs. 400 and Rs. 600 had been paid 
in full satisfaction of the mortgage-deed 
dated October 7, 1916, on which the suit 
was founded and (2) that if it he held that 
the aforesaid repayments could not be 
treated as having been made in discharge 
of the mortgage-deed in suit, they contena- 
ed that the plaintiff was guilty of misrepre- 
sentation and gross negligence in endorsing 
full satisfaction of the mortgage deed in 
suitand handing over the document to the 
mortgagors who were enabled thereby to 
induce them to lend large sums by creating 
a belief in their mind that the mortgage 
dated October 7, 1916, executed in 
favour of the plaintiff was discharged. The 
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trial Court held that the finding in Civil 
Suit No. 3 of 1927 bound the defendants so 
as toestop them from pleading that the re- 
payments of Rs. 400 and Rs. 600 were intend- 
ed to be appropriated towards the mortgage 
insuit. It therefore passed a decreefor the 
full amount due on the mortgage in suit 
against the morigagors, defendants Nos. 1 
to 9. Further it found that the plaintiff was 
guilty of gross negligence in endorsing full 
satisfaction of the mortgage-deed in suit 
and returning the document to the mort- 
gagors on account of which defendants 
Nos. 10 to 16 were led to lend large sums to 
the mortgagors, and that consequently in 
view of s. 78 of the Transfer of Property Act, 
the plaintiff was postponed to the subse- 
quent incumbrances defendants Nos. 10 to 
16. Inthe decree it gave a direction that 
the plaintiff must bring the mortgaged pro- 
perty to sale subject to the equities created 
in favour of defendants Nos. 10 to 16. 

The plaintiff hes preferred this appeal 
which is directed against that part of the 
lower Court’s decree which gives priority to 
defendants Nos. 10to 16 over the plaintiff, 

It is urged that defendants Nos. 10 to 16 
having made common cause with the mort- 
gagors in Oivil Suit No. 3 of 1927 and 
succeeded in their plea that the two sums of 
Rs. 400 and Rs. 600 must be credited towards 
the mortgage of 1914, they are now estopped 
from pleading that they should be credited 
towards the mortgage-deed in suit. Re- 
liance is placed on Dwigendra v. Joges (1), 
Bhaju Chowdhury v. Chuni Lal (2), Bama 
Charan v. Nimai Mandal (8) and Banku 
Chandra Bose v. Marium Begum (4) to 
sustain the well-known rule that a man 
cannot both affirm or disafirm the same 
transaction. This contention is supereroga- 
tory since the defendants are bound by the 
decree passed in Civil Suit No. 3 of 
1927 with the result that they cannot now 
be heard to say that the sums of Rs. 400 and 
Rs. 600 should be credited towards this 
mortgage. This, however, is not the issue 
between the parties. Defendants Nos. 10 
to 16 do not repudiate the binding character 
of the decree in Civil Suit No. 3 of 1927, 
but they assert that consistently with that 
decree their mortgages, which are subse- 
quent, should be given priority over the 
mortgage in sult. i 


(1) 79 Ind. Cas. 520; 39 O L J40; A I R1924 Cal, 


0. 
(2)11 O W N 28455 OL 3 95. 
(3) 64 Ind. Cas 903; AI R1922Cal. 114: 385 CG L 


J 58, 
(A 37 Ind, Cas. 804; 21 O W N 232, 
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Subsequent mortgagees can acquire 
priority only when they prove fraud, misre- 
presentation or gross negligence on the part 
of the prior mortgagee as required by s. 78 
ofthe Transfer of Property Act. The 
question, therefore,is whether the plaintiff in 
the suit can be regarded as having induced 
the subsequent mortgagees to advance 
money on the security of the property through 
his fraud, misrepresentation or neglect. 
Thereis no suggestion that the plaintiff 
was guilty of fraud in the sense that he 
made any representation which ‘to his 
knowledge was false with an intention to 
deceive the subsequent mortgagees; but 
therespondents, however, do contend that 
the plaintiff's endorsement of full satisfac- 
tion made on the back of the mortgage bond 
in suit was tantamount to a misrepresenta- 
tion within the meaning of s. 18 of the 
Contract Act. It cannot be gainsaid that 
having regard to the fact which ought to 
have been within the knowledge of the 
plaintiff that the sums of Rs. 400 and Rs. 600 
had been paid in discharge of the mortgage 
of 1914, the endorsement containing an 
acknowledgment of full satisfaction of the 
mortgage in suit would amount inlaw to 
misrepresentation. Et was a positive asser- 
tion inthe manner not warranted by the 
information of the person making it, of that 
which is not true, though he believed it to 
betrue. Anybody in the position of the 
subsequent mortgagees would be fully 
justified in attaching credence to the 
plaintiff's own endorsement and in mislead- 
ing themselves into the belief that the mort- 
gage in suit had been discharged. The 
plaintiff must be charged with having made 
a misrepresentation within the meaning of 
s. 18 of the Contract Act. — 

The above finding itself is sufficient to 
put the plaintiff out of Court, but there is 
an additional consideration arising out of 
the pleading that the plaintiff was also 
guilty of gross neglect. It consisted in the 
fact of the plaintiff having carelessly made 
the endorsement and returned the document 
without securing any evidence in writing 
from the mortgagors that the sums of Rs. 400 
and Rs. 600 were appropriated towards the 
discharge of the mortgage in suit. On 
account of this carelessness, it was that the 
mortgagors got an opportunity, on the one 
hand, to induce the subsequent mortgagees 
toadvance money and,on the other hand, 
to plead that the bond was not satisfied, 
as they did in Civil Suit No. 3 of 1927. The 
words ‘fraud’, ‘misrepresentation’ and ‘gross 
negligence’ occurring in s., 73 of the 
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Transfer of Property Act are three different 
kinds of conduct and are disjunctive. Not 
being coextensive in their meaning, one 
cannot be defined in terms of the other, see 
Nanda Lal Roy v. Abdul Aziz (5). There 
can, therefore, bea gross neglect without 
there being any element of fraud or mis- 
representation. As defined by Page, J., in 
Lloyds Bank, Ltd., v. P. E. Guzdar & Co. 
(6) gross neglect involves a failure on the 
part of the prior mortgagee to take such 
reasonable precautions against the risk of 
a subsequent encumbrancer being deceived 
as in the circumstances renders it unjust 
that the earlier mortgage should retain its 
priority. Jenkins, J., in Monindra Chandra 
v. Troyluckho Nath (7) was of opinion that 
gross neglectin s.78 meant neglect that 
amount to fraud, following the English cases 
Evans v. Bicknell (8), Martines v. Cooper (9) 
and Farrow Rees (10). No doubt Lord 
Eldon speaks of “that gross negligence that 
amounts to evidence of fraud” but that 
statement was characterised by Fry, L.J. 
in Northern Counties v. Whipp (11) as :— 

“certainly embarrassing, for negligence is the not 
doing of something from carelessness and want of 
thought or attention, whereas a fraudulent intention is 
a design to commit some fraud and leads men to 
do or omit doing a thing not carelessly but for a 
purpose. 

There is in reality no discrepancy between 
these two statements. Fry, L. J., defines 
whatis a fraudulent intention and Lord 
Eldon merely states what may be evidence 
of a fraudulent intention. Negligence is 
not fraud, but negligence may be evidence 
of fraud as held in Derry v. Peels (12): if itis 
“so gross as to be incompatible with the 
idea of honesty, see Le Lievre v. Gould (13). 
In proof of gross negligence, it is clear, all 
that is necessary toshow isnot direct and 
positive fraud but lack of good faith in the 
sense of due care and attention. Gross 


negligence may be defined as the culpable. 


failure to exercise that degree of care and 
prudence whichit is reasonably necessary 
to avoid injury to others. 

Reliance is placed on A. L. R. M. Chettiar 
Firm v. L. P. R. Chettiar Firm (14) for the 
proposition that even if the act of the prior 


(5) 34 Ind. Cas. 115; 43 O 1052. 
(6) 121 Ind. Cas. 625; 56 O €68; AIR 1930 Cal. 22; 
Ind. Rul. (1930) Cal, 129. 
(7)20 W N 750. 
(8) (1801) 6 Ves. 174; 5 R R 245, 
(8) (1826) 25 R R49; 2 Russ. 198, 
(19) (1840) 55 R R 1; 4 Beav. 18; 4 Jur, 1028, 
(11) (1884) 26 Oh D482; 53 L J Ch 629, 
(19) (1880) 14 A O 337; 58 : 
(13) (1893) 1 Q B 491: 862 LJ QB 353. 
ae $8 Ind, Uas. 19; A I R 1928 Rang. 195;4R 
238, 
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mortgagee was careless enough to induce 
the subsequent mortgagee to advance loan, 
it would not result in postponement of his 
right. That case is distinguishable for the 
reason that the deeds were handed over to 
the mortgagor for a specific purpose, namely, 
effecting mutation of names inthe land 
revenue registers. Insucha case ag this 
the mortgagee could not obviously be 
charged with negligence, much less fraud, 
There are numerous cases in which 
negligence could not be attributed to the 
prior mortgagee, for example, in leaving hie 
title deeds in the hands of his solicitor or 
his certificates for shares with his bankers 
for safe custody, orin delivering a transfer 
of shares and certificates to a broker for the 
purpose of registration; or toa member of a 
partnership firm allowing his partner to 
get possession of the deeds relating to the 
partnership property; or to trustees leaving 
a Corporation seal in the hands of their 
secretary; or fo a company leaving deeds in 
the hands of their manager, who was also 
the mortgagor: see Kerr on Fraud, at pages 
144 and 145, Sth Edition. In all these cases 
the person who was entrusted with the title 
deeds stood in the position ofan agent in 
relation to the owner of the title deeds and 
there could obviously be no carelessness in 
the owner transferring the custody of his 
deeds to the agent. In doing sothe owner 
could not have any reason to anticipate any 
fraud on the part of his own agent, nor could 
the persons dealing with the agent reason- 
ably be heard tosay that they dealt with 
him as if he was the owner of the title-deeds 
in his possession. Can this be. said in 
regard to the possession of the instrument of 
obligation which contains an endorsement 
of full satisfaction by the debtor? Under 
s. 114 there is a presumption that when an 
instrument of obligation is inthe hands of 
the obligor, the obligation has been dig- 
charged. The presumption would be the 
stronger when the instrument of obligation 
bears an endorsement of full satisfaction 
made by the mortgagee himself. Anybody 
dealing with the mortgagor would be 
perfectly justifiedin actingon the footing 
that the debtor gained the document ina 
perfectly honest manner by dischareine 
his obligation. The creditor who puts the 
debtor in that position by his failure to take 
the necessary precautions against the risk of 
fraud being committed by the latter must 
bear the consequences of his own negli- 
gence, 

The liability arising from the negligence 
is founded on the well-known dictum of 
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Ashhurst, J , in Lickbarrow v. Mason (15) 


that 

“whenever one of two innocent persons must suffer 
by the act of a third person, he who has enabled the 
third person to occasion the loss must sustain it." 


This dictum, somewhat broadly expressed, 
was held to require some qualification. In 
Farquharson Bros. & Co. v. King & Co. (16) 
Vaughan Williams, L. J., thought that one 
ought never to say that a person has enabled 
the third person to occasion the loss or commit 
the fraud unless the act was one which he 
intended to bea ted upon by somebody, 
and Stirling, L. J., considered that there 
must be neglect of some duty owing from 
him to the other innocent party. In Farqu- 
harson Bros. & Co.v. King (17) Lord Halsbury 
thought that the 
{he third person to occasion the loss must be 
guilty of some indiscretion, whereas 
Lord Lindley held that the innocent party to 
suffer must have done something which in 
fact misled theother. Lord Lindley’s view 
appearsto be the most reasonable one. No 
negligence can be attributed to a person 
unless his act or omission has been the 
proximate cause of misleading another 
person to his prejudice. It would thus 
appear that ultimateJy the position resolves 
itself into one of estoppel. If by some act 
of omission, which could have been prevent- 
ed by the exercise of due diligence, another 
person incurs a loss, it is but reasonable 
that the author of the act or omission should 


be made to sufer from the consequences - 


which naturally flow fromit. It is imma- 
terial that he has been acting merely 
carelessly and that his conduct may- be free 
from any improper motive. Although a 
man may be acting in the most entire good 
faith, if he is guilty of such a degree of 
neglect as to enable another so to deal with 
that whichis his right as to lead an innocent 
party to assume that heis dealing with his 
own, he creates an equity against himself in 
favour of the innocent party, who has been 
so misled, and must bear the loss: see 
page 133, Kerr on Fraud, Sth Edition. It 
is because the plaintiff by his negligence 
gave an opportunity to the mortgagors to 
induce the subsequent incumbrancers to 
advance money on the faith of his own 
endorsement and the return of the document 
to the mortgagors that he should be the 
sufferer and not the subsequent morigagees 
who believed in the truth of his own endorse- 


(15) 1 Sm. & O 693, 
| (18) (1901) 2 K B 697; 70 LJK B 985; 85 LT 263; 
49 W R673 


(17) (1902) A O 35; 7L L J K B 667; 51 W R 91; 86 
L T8. 
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ment and the production of the mortgage 
deed by the mortgagors as evidencing full 
satisfaction of his own mortgage. 

For the foregoing reasons I agree with 
the trial Court in holding that the plaintiff- 
appellant is postponed to the subsequent 
incumbrancers. I affirm the lower Court’s 
decree and dismiss the appeal with costs. 

P. S.—I agree with the reasons given by 
the Court below for not allowing the costs of 
the defendants Nos.10 to16. I, therefore, 
dismiss the cross-objections. 

D. Appeal dismissed. 
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OUDH CHIEF COURT 
Civil Revision Application No. 1 of 1934 
February 7, 1935 
Tomas, J. 
BAIJ NATH— OREDITOR—ÅPPLICANT 


versus 
Rai Sahib Chaudhri GAJADHAR 
PRASAD AND ANGTHER-—-J]NSOLVENTS— 
OPPOSITE PARTY. 

Provincial Insolvency Act (V of 1920), ss. 6 cls. (e), 
th), 75—'For the payment of money’ in s.6 el. (h)— 
Meaning of-—Revision—Powers of High Court under 
s. 75—Circumstances under which findings can be 
interfered with, 

Olauses (e) and(k)of s.€, Provincial Insolvency 
Act, must be construed to have the same meaning. 
Under cl. (hy the phrase, “for the payment of 
money" means a decree which has been passed 
personally againstthe individual concerned. 

| Case Law discussed.] 

Section 75, Provincial Insolvency Act, clearly 
contemplates thatthe High Oourt should be very 
reluctant to interfere in revision with the findings 
arrived at by the District Judge, unless the order 
is perverse or palpably wrong. 

C. R. App. from the order of the District 
Judge, Lucknow, dated November 24, 
1933. 

Mr. B. K, Dhaon, for the Applicant, 

Messrs. Radha Krishna and Akhtar 
Husain, for the Opposite Parties. 

Judgment.—tThis is an application for 
revision against the order ofthe learned 
District Judge of Lucknow, dated Novem- 
ber 24, 1933. 

One Lala Girdhari Lal obtained a mort- 
gage decree against the opposite party, 
and in execution of hisdecree, put to sale 
a house belonging to the opposite party. 
The sale was confirmed bythe learned 
Sener Judge of Lucknow, on May 13, 
1933. 

The applicant, Baij Nath, is an nn- 
secured creditor of the opposite party, and 
on May 29, 1933,he applied to the Insolvency 
Court for adjudging the opposite party 
insolvent, the allegel act of insolvency 
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being that a house belonging to the 
opposite. party had been sold in execution 
of Girdhari Lal’sdecree. The application 
was opposed by the opposite party and tha 
learned Small Cause Court Judge, sitting 
as a Court of Insolvency, held that cl. (e) 
of s.6 of Act Vof 1920 (Provincial Insol- 
vency Act) doesnot cover asale in pur- 
suance ofa decree for sale on the basis of a 
mortgage, : 

Baij Nath appealed against that order to 
the Court of the learned District Judge 
of Lucknow, who also dismissed the ap- 
peal. The applicant has come up in 
revision against thesaid order. 

The sole question for decision in this 
application is whether, under the provis- 
ions of 5.6 (e) of the Insolvency Act, 
“a decree for the payment of money” 
includes a decree for sale atthe foot of 
a mortgage. 

The contention ofthe learned Counsel 
for the applicant is, that a mortgage dec- 
ree is “a decree for the payment: of 
money,’ and in support of his contention, 
he has relied on the following commentaries 
and decisions:-— 

(11 Agarwala’s Vade Mecum, Vol. II, 
p. 1009. The learned author in discuss- 
ing the words "for the payment of money”, 
under s.6,cl. (e) of the Provincial Insol- 


_ vency Act, remarks that, ‘it includes a 


decree for sale on a mortgage or charge”. . 

(2) Ghose’s. Provincial Insolvency Act, 
9th Ed. 1933, at p. 28, where it is 
said that, every decree by virtue of which 
money is payable, is to that extent a dec- 
ree for money. 

(3) Dewan Chand’s commentaries on In- 
solvency Law, p. 56. - 

Hart v. Tara Prasanna Mukherji (1), 
Vaidhinadasamy Ayyarv. Somasundram 
Pillai (2), Krishnan v. Venkatapathi Chetty 
(3), Shuja-ul-Mulk v. Umir-ul-Umra (4), 
Hakim Singh v. Ram Singh (5) and Nagar 
Mal v. Ram Chand (6). 

(10) Ghose’s Lawof Mortgage, 5th Ed., 
p. 71. 

The view ofthese authorities, to a great 
extent, supports the case for the application 
but their view appears to be hased on the 
interpretation of the words. “decree for the 
payment of money”, as used in the Code of 
Oivil Procedure, and they do not appear 

(1) 11 O 718, 

(2) 28 M 473: ISM LJ 126, 

(3) 29 M 318, 

(4) 91 Ind. Cas. 597; 48M 816;49M LJ 498; AI 
R 1926 Mad. 20; (1926)M W N 213. 

(5) 30 A 248; A W N 1908, 103; 54A LJ 272, 

(6) 8 Ind, Oas, 835; 33 A 240; 7 AL J 1179, 
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to have taken any assistance from the 
Insolvency Act itself. Ghose in his Law of 
Mortgage in India, Sth Ed., Vol. I, 
page 71, says 

‘In this country, the question whether the 
phrase ‘decree for money' or ‘for payment of money 
which isto be found in many of our Acts, includes 
decrees upon mortgages, has given rise toa great 
divergence ofopinion,due not so much to inartis- 
tic drafting as to the absence of 4 proper techni- 
cal terminology. The truth is, the question whether 
a decree upon a mortgage is a decree for payment 
of money, may admit either of an affirmative or a 
negative answer, according tothe context, from 
which the phrase should not be detached. To 
take the words, out of their setting or divorce 
them from their natural connection and construe 
them as if they stood alone can only lead to 
error; for the context is a sort of interpretation 
clause which showsthe sense in which the words 
are used sass. me" | MP 

The learned Author, in my opinion, has 
summdup the position,in an admirable 
manner. In my opinion, the words “decree 
for the payment of money”, as used in cl. (e) 
of s. 6, must be interpretedin the light of 
the Act itself. i 

The contention of the learned Counsel for 
the opposite party is, that the test insuch 
cases should be whether a decree-holder 
has got the present right to proceed against 
the judgment-debtor or not. If he has 
that right, it isa decree “for the payment 


of money”, but if -it is optional, 
then it is not a decree ‘for pay- 
ment of money’. In support of his 


contention, the learned Counsel has citeda 
large number of rulings which I do not 
think are necessary for me to quote except 
for the following. 

Chandi Charan Ray Chowdhury v. 
Ambika Charan Dutt (7), Shyam Behari v. 
Mohandet (8), Kalu Ram v. Girwar Singh (9), 
Asia Bibiv. Azir Ahmad (10) and Raja- 
rathna Naidu v. Ramachandra Naidu (11). 

Some of these cases undoubledly sup- 
port the contention ofthe learned Counsel 
for the opposite party. ; 

There is no decision of this Court where 
the question has directly been decided, 
and, as a matter of fact, no case has been 
cited by either party of any High Court 
which has dealt with the question directly 
in issue. 


(7) 31 0 792, 

(8) 125 1n4. Oas. 70);7 OWN 711; A IR 1939 
Oudh 377; Ind. Rul. (1930) Oudh 428, 

(9) 123 Iad. Oas. 415; AL R 1930 Lah. 592; 31 P L 
R 310; Ind. Rul. (1930) Lah, 733. 

(10) 137 Iad. Oas. 50; 5t A 448; (1932) ALJ 23)- 
Ind. Rul. (1932) All. 262, 

(11) 82 Ind. O2s. 949; 47 M 98; 47M LJ 434; 2) L 
7 yea) M W N 747; ATR19 Mid, 901; 35 M 
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Clauses (e) and (h) of s. 6 of the Insolvency 
Act are as follows:— 

"(eì If any of his property has been sold in 
execution of his decree of any Court for the 
payment of money.” | 

‘(h) If he is imprisoned jn execution of the 
decree of any Court for the payment of money.” 

The learned District Judge has very 
rightly in his judgment remarked that, 

“sdmittedly a person can only be arrested and 
imprisoned in execution of a personal decree 
against him; and when the same expression 
occurs intwo different clauses of s.6, 1 find, it 
difficult to believe that it was the intention of 
the legislature that this expression should have a 
different meaning in each of these two clauses. 
In my opinion the analogy of cl. (A) must apply 
to cl, (e) and it must beheld that the words in the 
latter clause ‘decree for the payment of money’ 


mean a decree which has been passed personally. 


against the individual concerned.” 

In my opinion cls. (e) and (h) ofs. 6, 
must be construed to have the same mean- 
ing. Ihave not the slightest doubt that 
under cl. (h) the phrase, ‘‘for the payment 
of money”, means a decree which has 
been passed personally against the indi- 
vidual concerned. | 

The mortgage deed and decree of Gir- 
dhari Lal are not on therecord, and wecan 
only surmise the terms of the decree. l 

In the case of Shyam Behari v. Mohander 
(8) it was held that 

“as a pure question of interpretation there can 
beno doubt that an application for a personal 
decree under O. XXXI1V,r 6,of the Code of Civil 
Procedure, is not maintainable unless a sale in 
pursuance of the preceding rule has, as a matter 
of fact,taken place, It is plain that expression 
‘any such sale’ has reference to r. 5, sub-r. (2) 
and, consequently, before the plaintiff can invoke 
the aid of the provisions of r.6,he must establish 
that the mortgaged properties have been sold as 
contemplated by sub-r. (2) ofr. 5”. 

It is admitted by the learned Counsel 
for the applicant that the judgment- 
debtors have property worth about two 
and ahalf lakhs, but he states that it is 
all incumbered. The learned Counsel for 
the opposite party states that his clients 
have got property worth five lakhs of 
rupees. In this case all we know is that a 
house belonging to the opposite party 
situated in Lucknow has been sold for 


Rs. 1,500. 


Under the circumstances, it is difficult 
for me to hold that the opposite party has 
committed an act of insolvency. 

For instance, take a caseof a solvent 
man who has got property worth several 
lakhs of rupees. He has gota detached 
village which does not pay him; he exe- 
cutes a mortgege-deed in respect of that 
village and does not pay the mortgage 
money. The mortgagee brings a suit on 
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the basis of his mortgage and obtains 
a decree enabling him to sell that vil- 
lage. Does it necessarily then follow that 
the mortgagor has committed an act of 
insolvency? I do not think so. As I 
have stated abovethis is an application 
for 1evision. Section 75 of the Provincial 
Insolevnecy Act is as follows: — 

“Any creditor..........aggrieved by a decision 
come to or an order made in the exercise of 
insolvency jurisdiction by a Oourt subordinate to 
a District Court may appeal to the District Court, 


and the order of the District Court upon such ap- 
peal shall be final." 


I do not suggest that the High Ccurt has 
no power to interfere in a decision ar- 
rived at by a District Judge, but this 
section clearly contemplates that the 
High Courtshould be very reluctant to 
interfere in revision on the findings ar- 
rived at by the District Judge, unless the 
order is perverse or palpably wrong. 

The position before the learned District 
Judge was that the parties cited a large 
number of rulings in support of their 
contention. The learned Judge, after con- 
sidering the rulings cited on behalf of 
the judgment-debtors, and taking all 
the circumstances, came to the con- 
clusion that a “decree for the payment 
of money” in cl. (e) of s. 6 of the 
Insolvency Act means a personal decree, 
and does not include a decree for 
sale atthe foot of a mortgage under 
O. XXXIV, r.4 of the Code of Civil Pro- 
cedure. 

Taking all the circumstances of the case 
into consideration, I am of opinion that 
there are no grounds before me for in- 
terfering with the order passed by the 
Jearned District Judge. 

I accordingly dismiss 
with costs. 

N. Application dismissed, 


the application 





PESHAWAR JUDICIAL COMMIS- 
SIONER’'S COURT 
Criminal Revision Petition No. 437 of 1934 
December 4, 1934 
Mir AHMAD, A. J. C. 
Qazi RAHIMULLAH—Convior— 


PETITIONER 
versus 
EMPEROR—Oppostre Party 
Penal Code (Act XLV of 1860), ss. 1,6, 161— 


Abortive attempt to give bribe, if an offence—Bribe 
to public servant not in postiton to show favour— 
Offence under s. 161, if committed, 

Section 116, Penal Code makes on abortive attempt 
at giving a bribe an offence from the point of view of 
the person who offers it, 


yA 


é- 


1935 
No offence under s. 161, Penal Code, is committed 
where the public servant to whom the bribe is offered 
is atthe time when the offer is made functus officio 
as to the matter in respect of which the bribe is 


offered. Shamsul Hug v. Emperor (1) and Venkata- 
rama Naidu v. Emperor (2), relied on. 


Cr. R.P. from anorder of the Sessions 
"aneo, Peshawar, dated November 9, 
1934. 

Mr. Beli Ram, for the Petitioner. 

Mr. Raja Singh, for the Crown. 

Order.—Qaızi Rahimullah, the accused- 
petitioner before me has been convicted 
under s. 161-116, Penal Code, by the 
City Magistrate, Peshawar. He sentenced 
him to one year’s rigorous imprisonment 
and a fine of Rs. 1,000 recoverable under 


s. 386, Criminal Procedure Code. 
Against his conviction he appealed 
to the Sessions Court. ‘The learn- 


ed Sessions Judge held that Part 2, 
s. 116, Penal Code, applied and, therefore, 
reduced the sentence to nine months’ 
rigorous imprisonment, which is the maxi- 
mum prescribed in it. He also reduced 
the fine to Rs, 300. Qazi Rahimullah 
has come up on revision to this Court, 

An interesting question of law was 
raised on his behalf as envisaged in the 
first ground of appeal. It was pointed 
out that he was charged with an offence 
of offering Rs. 80 as an unlawful grati- 
fication to Inspector Daggit on July 21, 
1924, with a view that he should show 
undue favour to Muhammad Umar Khan 
of Pawaki against whom a case under 
s. 381, Penal Oode, was in process of 
investigation. It was urged that the evidence 
of Inspector Daggit left no doubt 
whatsoever that so far as the Police was 
concerned, nothing more could be done in 
the matter because the Commanding 
Royal Engineer who was the 
mover of the investigation had decided 
on July 7, 1934, to drop the case altogether. 
Counsel for the petitioner argued that 
Inspector Daggit was functus officio on 
July 21, 1934, and even if it were admitted 
that the sum of Rs. 80 was offered to 
him, the facts of the case were not co- 
vered by s, 16l read with s. 116, Penal 
Code. The case was, therefore, taken to 
a full hearing. 

Ihave carefully listened tv the argu- 
ments of the Oounsel for both parties, 
and have come to the conclusion that, 
unfortunate asit may be, a case under 
s. 16l read with s. 116, Penal Code, has 
not been made out against the petitioner. 
Section 161 runs as under:— 

“Whoever, being or expecting to bea public 
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servant accepts or obtains, or agrees to accept 
or attempts to obtain from any person, for him- 
self or for any other parson, any gratification 
whatever, other than legal remuneration, as a 
motive or reward for doing or forbearing to doany 
official act or for showing or forbearing to show, 
in the exercise of his offisial functions, favour or 
disfavour to any person, or for rendering or 
attempting to render any services or disservice to 
any person, with the Legislative or Mxecutive 
Government of India, or with the Government of 
any Presidency, or with any Lieutenant-Governor, 
or with any public servant as such, shall be 
punished with imprisonment of either description 
for a term which may extend to three years, or 
with fine, or with both.” 

“Explanation.” —“Expecting to be a public servant." 
If as person not expecting to be in office obtains 
a gratification by deceiving others into a belief 
that he is about to be in office, and that he will 
then serve them, he may be guilty of cheating, 
but he is not guilty of the offence defined in 
this section.” 

“Gratification.” The word “gratification” is not 
restricted to pecuniary gratifications, orto gratifica- 
tions estimable in money.” 

“Legal remuneration.’ The words “legal re- 
muneration” are not rertricted to remuneration 
which a public servant can lawfully demandebut 
include all remuneration which is permitted by the 
Government which he serves, to accept." 

“A motive or reward for doing.” A person who 
receives a gratification as a motive for doing 
what he does not intend to do, or as a reward 
for doing what he has not done, comes within 
these words.” 

Section 116 makes an abortive attempt 
at giving a bribe an offence from the 
point of view of the person who offers it. 
A reference to the statement of Inspector 
Daggit shows that there were two in- 
terviews between him and the accased- 
petitioner. The first one took place on 
July 5, 1934, and the second on July 21, 
1934. So far as the case of Muhammad 
Umar Khan of Pawaki goes, he states in 
the beginning of his statement that the 
case was to be prosecuted under s. 381, 
Penal Code, under the orders of the 


Commanding Royal Engineer. He adds: 

“However, during the pendency of the investi- 
gation Col. Wakely sent for the investigating 
officer, Sgt. O'Connor and told him that he did 
not wish the case to be prosecuted, nor any 
further action taken Because the Military authorities 
were not prepared to help the Police, the case was 
eventually filed as untraced." 

Now, I would turn to the first inter- 
view. Inspector Daggit says that Qazi 
Rahimullah opened the conversation with 
an inquiry as to how the case of Muhammad 
Umar Khan was proceeding. Heasays: 

“I told him that as the Military authorities were 
not desirous of having Muhammad Umar sent up 
for trial, there was not very much hope in his 
being sent up for trial.” 

Inspector Daggit repeated the words 
of Qazi Rahimullah with regard to the 


misappropriation made by Muhammad 


b19 


Umar. They are to the following effect: 
“There is a deficit of about Rs. 50,000 in this 
ease and it is a well-known fact that Muhammad 
Umar Khan has made about Rs, 90,600 over 
defaleations which at last have been brought to 
light in this case. However, don’t tell Muhammad 
Umar how the case stands. It is worth his 
while to pay the Police handsomely to spoil the 
case." f 
The Inspector told him: 
“Sofarasthe Police was concerned, the question 
of money or bribery does not arise.” | | 
After this Qazi Rahimullahis said to 
haveleft. Before I turn to the second 
interview, I would refer to the report of the 
Inspector made to 8. S., Police, Peshawar, 
on July 7, 1934, with regard to his 
first interview. It opens with a reference 
to the case of Muhammad Umar Khan. 
In para. 2 the report proceeds to 817: 
“The case against Muhammad Umar, however, is 
nevertheless very weak and the Commanding Royal 


Engineer does not wish to proceed with the 
mae and intends discharging Muhammad 
Umar.” 


The Inspector then goes on to say that 
Muhammad Umar does not know the facts 
and has enlisted the services of Qazi 
Rahimullah to bribe the Police, ‘The 
Inspector suggested that Qazi Rahim- 
ullah would, under the circumstances, 
blackmail Muhammad Umar and make 
money out of him giving the impression 
that he would influence the Police to 
drop the matter. He asked that this 
should not be taken to mean that the 
Inspector has a hand inthe affair. ; 

On July 21, 1934 Qazi Rahimullah is 
said to have called on the Inspector at 
7-30 p.m. He again started with the 
inquiry as to what had happened in 
Muhammad Umar'’s case. This time the 
Inspector did not tell him the trath but 
said that he was going to be challaned. 
The Inspector is definite that he gave 
him to understand that the final dis- 
posal of the case did not rest with him 
and that he was not going to interfere 
on behalf of the other persons. Ac- 
cording to the Inspector, Qazi Rahim- 
allah began to fumble below the level of 
the table and then hurriedly went out 
pointing out the despatch box. The 
parting words of Qazi Rahimullah are 
described as follows: 

“It is alright. Takethat for the present and we 
will see about more later on.” 4 

e Inspector then informed his su?” 
Boe aad the _ higher authoritics 
about this sum having been lefi wit 
him. Itis important to notice in this 
connection that Inspector Daggit did not 
deny thaton July 21, 1934, Qazi Rahim- 
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ullah told him that: 

“a Captain or officer in charge of the Advanced 
Engineer Department had taken Rs. 6,0COQin 
this case, and had induced the Commanding Royal 
Engineer to dropit.” 

In fact Qazt Rahimullah told Inspector 
Daggit that: 

“Same officerhad been to Muhammad Umar's fa- 
ther at Pawaki to congratulate him on the successful 
termination of the case.” ; 

The conclusions of Inspector Daggit 
from this talk were summarised in the 
following sentences:— 

“For that reason apparently Qazi Rehimulleh 
could only leave Rs, +0 in the Police Station, and 
his remarks. “Take that for the present and we will 
see about more later” is similarly accounted for by 
these circumstances.” | f 

The learned trial Judge was at pains 
to decide asto whether Qazi Rahimullah 
was actually interceding on behalf of 
Muhammad Umar of Pawaki or had only 
blaskmailing in view, when he approached 
the Police on July 5, 1934. It is clear 
that Qazi Rahimullah gave the Police 
to undetstand that Muhammad Umar had 
made large defalcations. He also told the 
Inspector not to tell him that the matter 
had been dropped, and suggested that 
the man could pay a good deal of money 
to spoil the case. It is obvious that the 
learned Judge of the trial Court realized 
the futility of the position taken by the 
prosecution, that Quet Rabimullah had 
approached Inspector Daggit to show 
undue favour to Muhammad Umar of 
Pawaki when considered in the light of 
what passed between him and the accused 
on the first occasion. In his indecision, 
he, therefore, adopted two alternative 
positions in order to convict the accused, 
viz., bribery or black-mail. With reference 
to the conversation about Muhammad 
Umar he therefore said: 

“As to the correctness of what Qazi Rahimullah 
states, this Court is incompetent to judge. lt may 
have been a part of an intrigue by which money was 
to be extracted from Muhammad Umar by Qazi 
Rahimullah, and in which by misleading the Police, 
he hoped to obtain their good offices, I can perceive 
no other explanation for sucha statement by Qazi 
Rahimullah, were his words untrue.” 

Again in the end he says: 

“He is an educated man and was well aware what 
he was doing, and the implications it must raise 
against him. He was clearly using his position to 
corrupt a public servant and at the same time for 
the reason already discussed in this orderto make 
money for himself,” 


This point did not fail to strike the 
learned Sessions Judge. He has noticed 
this fact which glaringly leaps to the eye 
when one goes through the records. He 
says: 

“In the first place the learned Magistrate has not 


A 


“i 


h. 


1985 
definitely concluded thatthe accused was approach- 
ing Inspector Daggit as a friend 


viz., that by approachiog the Police, Qazi Rahimullah 
hoped to squeeze some money out of Muhammad 
Umar. It appears to me that either of these theories 
is plausible and neither of them is inconsistent 
with the evidence of Inspector Daggit.” 

The next point which deserves consi- 
deration is that the learned trial Judge 
has been through’ the case of Muhammad 
. Umar of Pawakiand he has made references 
to certain points therein which though 
not brought on the record could not be 
ignored by me, because they form a part 
of the judgment. He says that the person 
who was actually investigating the case 
was Sgt. O’Connor and not Daggit. Dag- 
git himself only claims that he wasa 
supervising authority in his circle. Again, 
the Magistrate is definite that Set. 
O’Connor had a conference with Col. 
Wakeley and made a report on July 
7, 1934. It was finally decided not to pro- 
ceed with the case, The learned trial 
Judge further proceeds to say that if 
the Commanding Royal” Engineer 
would only help the Police, the 
Police expects that a conviction would 
ensue. He refers to the fact that the 
Military authorities would not assist in 
the matter. Three points therefore emerge 
as regards the first interview from the 
discussion given above of the evidence 
of Inspector Daggit; and the comments 
of the learned trial Judge: (1) that on 
July 5, the Inspector knew that the accused 
was not going to be challaned, (2) that on 
the same day the Inspector conveyed this 
information to Rahimullah and (8) that 
Rahimullah told the Inspector on the same 
date not to tell it to Muhammad Umar 
and that perhaps he may be able to make 
some money out of it. As regards the 
second interview the following deductions 
are patently apparent: (1) that on July 21, 
Qazi Rahimullah knew perfectly well that 
the matter had been dropped. In fact he 
suggested that the Captain who had 
intermediated in the matter had gone to 
the house of Muhammad Umar to con- 
gratulate his father on the successful 
termination of the case, (2) that Rs. SU was 
left by Qazi Rahimullah below the table 
with the apology that but for the leaking 
of the information through that officer he 
would have been able to squeeze a larger 
sum for Inspector Daggit. 


Now we have to apply the law and see 
whether this amounts to an offer of illegal 
gratification for the purposes of persuading 
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- Umar. He hasadmitted that there isanother theory, 
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Daggit to show favour to Muhammad Umar 
Khan of Pawaki as given inthe charge. 
It does not require arguments to show that 
certainly this was not the intention either 
on the first occasion or on ihe second: 
when Qazi Rahimullah paid a visit to 
Inspector Daggit. Qazi Rabimullah was 
certainly not very friendly with Muham- 
mad Umar. Otherwise he would have 
never described him as a rogue of the first 
water, and thus persuaded the Police to 
demand very high sums fromhim. Had 
he been afriend, he would have depicted 
him as a pcor man deserving of all sym- 
pathy. Certainly it was not a friend's 
attitude to say to the Police that the 
information with regard to the termination 
of the investigation should no: be revealed 
toMuhammad Umar so that money should 
be made out of him. Again, as [uspec- 
tor Daggit himself said to Rahimullah and 
even now admits it, he could not show any 
favour to Mubammad Umar on July 5, 1934. 
Next, if it was really the object of 
Rahimullah to obtain favours of the Police 
for the accused Muhammad Umar he 
would have gone to Sgt. O’Connor who 
was investigating the case. Certainly 
Inspector Daggit was not the person to be 
approached, if that was the motive under- 
lying the interview. It is manifest 
therefore that Qazi Rahimullah had no 
intention of obtaining the favours of the 
Police, particularly of Inspector Daggit 
for Muhammad Umar and that Inspector 
Daggit himself could not show any favour 
whatsoever to Muhammad Umar accused 
even if the Qazi had asked forit. It is 
not my concern to legally classify the 
attempt at blackmail and to find out what 
offence Qazi Rahimullah has committed 
ifthat was his ohject. I am satisfied that 
these circumstances do not constitute 
an offence unders. 161/116, Indian Penal 
Qode. If any authority be needed for the 
patent proposition that an officer who 
cannot show any favour to a person cannot 
be said to have accepted a bribeeven if 
money is givento him forthe purpose, I 
will quote Shamsul Huq v. Emperor (1). 
The learned Judges of the Calcutta High 


Court have therein held that: 

'“A person cannot be convicted of abetment of an 
offence of taking a gratification by a public servant 
asa reward or motive to forbear or to do any official 
act if, when the bribe is said to have been offered, 
it was not within the powers of the public servants 
tə show any favour tohim.” 

A similar view was taken by the learned 


(1) 64 Ind. Oas. 369; A IR 192) Qal, 344; 23 Cr, L 


foes: 

914 
Judges of the Madras High Court’ in 
Venkatarama Naidu v. Emperor (2) in the 
following words.: 

“No offence under s. 161, Indian Penal Code, is 
committed where the public servant to whom the 
bribe is offered isat the time when the offer is made 
functus officio as to the matter in respect of which 
the bribe is offered.” 

` As a result, I am constrained to accept 
this petition on a ground of law and to 
set aside the conviction and sentence of 
Qazı Rahimullah, He shall be set at 
liberty at once. 

b. Petition accepted. 

- (2) 119 Ind. Cas. 315; A I R 1929 Mad. 756; 30 Cr. L 


3.1055; 30 L W 235;57 M L, J 239; (1999) MWN 
695; Ind. Rul. (1929) Mad. 955. 





LAHORE HIGH COURT 
Second Oivil Appeal No. 1376 of 1933 
February 8, 1934 
ABDUL RASRID, J. 

BISHNA AND oTHERS— PLAINTIFFS — 

. APPELLANTS 

versus 


SUOHA SINGH— DEFENDANT— 


E ESPONDENT 
- Civil Procedure Code (Act V of 1908), O. XLI, r. £0 
— No name of necessary party in attested copy of judg- 
ment— Omission through oversight— Decree giving the 
same—Court, if can add him as party. _ 

In spite of the provisions of O. XLI, rr. 4 and 33, 
Givil Procedure Code, an appeal cannot be heard on 
merits without making a party whose name is omitted 
from the list of appellants through oversight,a party 
tb the appeal. He should be made a respondent under 
O. XLI, r. 20 Kesar Singh v. Bansi Ram (1), relied on. 
Shahab Din v, Miran Bakhsh (2) and Pach Kauri 
Raut v. Ram Khilawan (3), distinguished. ; 

The attested copy of the judgment given to the 
appellants did notshow the  name-of 
party as one of the 
the decree-sheet, however, gave the names of all the 
plaintifis. The Appellate Court was requested 
to make the omitted party an appellant, or a respon- 
dent and theomitted party had paid his share of the 
expenses of theappeal toa Pleader who had been 
asked to file an appeal on his behalf; 

Held, that litigants, and members of the legal 
profession have the right to expect that the headings 
of attested copies of the judgments would show 
the names of the parties correctly. The omission 
being through oversight, he should be made a res- 
pondent. 

§. O. A. from the decree of the District 
Judge, Hissar, dated June 1, 1933. . 
Mr. Harnam Singh, for the Appellants. 


Mr. N. C. Pandit, for the Respondent. 


Judgment.—The facts of the case which 
have a bearing on the question of law 
involved in this appeal may be briefly stat- 


ed. On June 1, 1931, three persons, namely’ 


Bishna, Indar and Nand Singh, instituted 
a suit against Sucha for possession of 
certain land situated at Mauza Khokhar in 
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il the omitted 
plaintiffs, though the copy of 


the Hissar District, alleging that the land 
in dispute had been mortgaged with 
possession to them and prayed, in the 
alternative that they should be given a 
decree forthe sum of Rs. 2,100 advanced 
by them tothe defendant. “The trial Court 
dismissed the suit. Bishna and Indar prefer- 
red anappealtothe learned District Judge 
but owing to an oversight the name of Nand 


Singh was not included amongst the appel- - 


lants. At the hearing of the appeal a 
preliminary objection was raised on behalf 
of the respondent that, asthe appeal had 
not been properly presented, it should 
be dismissed. The learned District Judge 
accepted the preliminary objection and 
dismissed the appeal of Bishnia and Indar; 
Against this decision Bishna,. Indar and 
Nand Singh have preferred a second 
appeal to this Court. 

It was contended on behalf of the appel- 
Ints that the case was fully covered by 
the provisions of O. XLI, r. 4, of the Civil 
Procedure Code, as the decree appealed 
from proceeds on a ground common to all 
the: appellants and, that therefore’ the 
learned District Judge ought to have 
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decided the appealon the merits, inspite’ 4 


of the fact that Nand Singh had not been 
made a party to the appeal. It was 


further urged that in any case, the learned: 


District Judge should have exercised the 
discretion vested in him under O. XLI, 
r. 20, of the 


dent in the case.. It was also mentioned 
that under O. XLI, r. 83 thelearned District 
Judge had full power to condone -the 
mistake ard to order that Nand Singh 
should be made an appellant. On behalf 


of the respondent it was urged that the: 


power to take action under O, XLI, r. 20, 


was discretionary, and that, as the learned’ 


District Judge had refused to take action 
under O. XLI, r. 20, after considering all 


the facts of the case, this Court ought not to 


interfere. 


The attested copy of the judgment given 


tothe appellants did not show Nand Singh 
as one of the plaintiffs; Bishna and Indar 
alone were shown as plaintiffs in that copy. 
The copy of the decree-sheet, however, 


gave the names of all the plaintiffs. The: 


learned District Judge has observed that, 
as the appeal is to be filed from the 
decree, and not from the judgment, the 
failure to include the name of Nand Singh 
amongst the appellants is due to the 
gross negligence of the Counsel who filed 


the appeal, It must, however, be remem-- 


Civil Procedure Code, and’ 
ought to have made Nand Singh a respon~ 


$ 


1935 `. 
bered that litigants and members of the 
legal profession have the right to expect 
that the headings of attested copies of the 
‘judgments would show ths names of the 
parties correctly. In these circumstances 
it appears to me that the copying depart- 
ment is to a great extent responsible for 
-the omission of the name of Nand Singh 
from the list of the appellants. The 
learned District Judge does not seem to 
have given due weight to this consideration 
when deciding whether he should exercise 
his discretion under O. XLI, r. 20, Civil 
Procedure Code, by ordering Nand Singh 
to be made a respondent. 
> On behalf of the appellants reliance is 
placed on Kesar Singh v, Bansi Ram (1). 
In that case, under almost similar circum- 
stances, it was held that the learned Dis- 
trict Judge .ought to have exercised his 
discretion under O. XLI,r, 20, by making 
the Official Receiver a respondent in the 
appeal. On behalf of the respondent, 
reliance was placed on Shahab Din v. 
Miran Bakhsh (2) and Pach Kauri- Raut v. 
Ram Khilawan (3). These ralings, how- 
ever, seem to me to.be distinguishable. In 
Shahab Dinv, Miran Bakhsh (2), it was 
observed that the appellant’s negligence 
was extreme, and the omission was not of 
the same character as a clerical error or 
` slip of the pen, but seems to have been 
due to an essential misunderstanding of 
the case and of the law applicable to it, In 
Pach Kauri Raut v. Ram Khilawan (8), it 
was observed that the High Court cannot, in 
second appeal,add a person as a party 
unless such person was a party to the 
appeal before the lower Appellate Court 
notwithstanding that he was a party to the 
suit in the Court of first instance. More- 
over,in that case the prayer was to adda 
person as a party to the appeal for the 
purpose of the decision of the second 
appeal itself in the High Court, and it was 
not prayed that the District Judge should 
have exercised his discretion under O. XLI, 
r. 2), and ought to have made him a party 
in tha lower Appellate Court. Several 
other ralings were quoted by the learned 
Counsel for the respondent, but almost all 
of them deal with the exercise of discre- 
tion under s. 5 of the Indian Limitation Act 
and are nos exactly in poiat. In ths pre- 
sent ca: a request was made to the 
je 146 Ind. Oas, 143; AI R 1933 Lah, 3)k6 RL 


(2) 21 Ind, Oas.519; AIR 1914 Lah, 276; 79 PR 
1914; 2682 L R 1914: 169 P W R 1914. 

(3) 26 Ind. Oas, 25; AI R 1914 All, 233; 37 A 57; 
WALI 1277 °C 
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learned : District Judge at the hearing of 
the appeal to make Nand Singh an appei- 
lant or, failing that, a respondent. Nand 
Singh has also filed an affidavit in thia 
Court to the effect that he had paid his 
share of the expenses of the appeal to Lala 
Kunj Lal, the Pleader, and had asked him 
to file an appeal on his behalf as well as 
on behalf of Bishna and Indar. It seems, 
therefore, clear that the name of Nand 
Singh was omitted from the list of the 
appellants by means of a mere oversight 
which was the result of a mistake in the 
heading of the attested copy of the judg- 
ment. 

A great deal of argument was addressed 
by the learned Counsel for the appellants 
regarding the applicability of O. XLI, 
rr. 4 and 33 of the Civil Procedure Vode. I 
am, however, of the opinion, that in spite 
of these provisions the learned District 
Judge could not’have decided the appeal 
on the merits without making Nand Singh 
a party tothe appeal. 

For the foregoing reasons, I accept tha 
appeal and remand the case to the lower 
Appellate Court under O. XLI, r. 23 of the 
Civil Procedure Code, with the direction 
that Nand Singh be impleaded in the 
appeal as a respondent and that the Sn 
The 


be refunded, and the parties will bear 


‘their own costs in the Court. 
KD. Case remanded, : 


EE, 


SIND JUDICIALCOMMISSIONER’S 
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COU 
Criminal Appeal No. 23 of 1934 
June 29, 1934 
Ferrers, J. C. anD O'SULLIVAN, A. J. C. 
GHOUSBUX MAHOMED AMINKHAN 
—APPELLANT 


Versus 


EMPEROR—Opposits PARTY 

Penal Code (Act XLV of 1860), ss. 147, 149 and 
326—Offence of unlawful assembly — Committing an 
offence, common object—Unlawful assembly not proved 
—-Conviction under substantive offence, though not 
charged--Legality of—Charge, essentials of—Crimi- 
nal Procedure Code (Act Vjof 1893), ss. 211, 537— 
Errors or omissions in charge, if cured by s. 537. 

Iven though the charge of having formed an un- 
lawful assembly withthe common object of com- 
mitting an offence fails, the Gourt can convict one 
of the accussd of having committed a substantive 
offence. Whena person is charged with being a 
member of an unlawful assembly, one of the members 
of which caused grievous hurt in pursuance ofthe 
common object,there is no necessary implication 
that that particular member is not himself. Thee- 
thumlai Goundar v. Emperor (5), followed, Reazuddi 


ine 
v. Emperor (1), dissented from. Ram Surap Rai v. 


Hmperor(2), Emperor v. Madan Mondal (3) and 


T Das v, Emperor (4), distinguished, |p 917, 
col. 2. 


In sucha casea person may be convicted of an 
offence, even if there has been no charge in respect of 
it, if the evidence on the record is suchas to estab- 
lish a charge that might have been made. (The 
accused was charged under ss. 147, 149, 307 and 148$, 
Penal Code, but was convicted under s, 326, Penal 
Code.) Begu v. Emperor (8), followed. 

The eseence of a good 
contain such particulers of the manner in which the 
alleged offence was committed as will be sufficient 


to give the accused notice of the matter with which 
he is charged. 


Section 537, however, protects errors, omissions or 
irregularities in a charge from interference on appeal 
or revision unless such error, omission or irregulari- 
ty has in fact occasioned a failure of justice. 


Cr. A. against an order of the Sessions 
. Judge, Sukkur. . 
3 Mr. Sothanmal B. Ojha, forthe Appel- 
ant. 

Mr. C. M. Lobo, for the Crown. 


Ferrers, J. O.—On July 9, 1933, Iso 
received a blcw from a hatchet on the wrist 
which all but severed his hand. About 
this fact there cannot be any dispute, and 
there is none. The time and the place of 
the occurrence is equally well established. 
Iso with some companions had gone to 
witness a wrestling match on the outskirts 
of Sukkur. Inthe evening when the en- 
tertainment was at an end the audience 
flowed homeward over the railway bridge. 
Iso and his companions crossed ihis bridge. 
What happened next is thus described by 
Iso himself: 

“We crossed the Sind Wah at the railway bridge. 
Many other persons also crcssed that bridge. Among 
them were Gobindsing and Haq Nawaz. They cried 
out “Their goes Iso,catch him.” They had no 
weapon in their hands norhad I. The other four 
accused were very near at hand. Ahmed Khan 
caught mein hisarms Rahimdil and Bado struck 
me with hatchetsonthe right shoulder. Gobind- 
singh and Haq Nawaz gaid: ‘Iso won't die with 
lathis.. Then Ghousbux raised his hatchet to strike 
meon the head. l threw up my handsso that the 
blow struck meon my wrist and cutit through so 
that my hand hung down. 1 then collapsed and 


Abmedkhan atabbed me with a pen-knife after I had 
fallen.” 


Iso was bleeding freely and he was 
hastily carried to the hospital in a hackney 
carriage. There the Surgeon administered 
chloroform and snipped off the hand which 
was hanging only by a strip of skin. After 
this Buzo, one of [so's companions, made 
his way to the Police Station where he 
lodged a complaint in which he gave the 
names of Haq Nawaz, Gobindsingh, Ahmed- 
khan Ghousbux,. Badal and Rahimdil. This 
repcrt was lodged at 9-30 p.m, Iso had 
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reached the hospita) at 8-15. There was, 
theiefore, no time lost. Badal and Rahim- 
dilcould rot be apprehended but the re- 
mainder of the accused were committed 
for trial to the Sessions Court. 

The defence offered by Ghousbusx. the 
appellant, in that Court may fairly be 
called nominal. He said: 

I have enmity with tke Police. I sent wires 
tothe Oollector against the fojdar of Shikarpur. 


Many false cases were filed against me. 1 do not 
know other accused.” 


‘Ghousbux's case is that Buxan and the 
other witnesses knew perfectly well who 
the real offenders were. Those offenders 
were in fact the other accused. All the 
Crown evidence istrue except that which. 
implicates Ghousbux himself. We are to 
believe that at the suggestion of a Police 
Officer Buxan inserted in his complaint the 
name of aperfectly innocent man and the 
other witnesses including Iso himself. 
readily acquiesced in this insertion. They 
then adjusted their testimony in such a 
way that this innocent man, the appellant, 
has been convicted alone andthe guilty 
go free. Inthe end the Seésions Court 
acquitted all the accused except Ghousbux 
who was convicted under s. 326, Penal 
Code, and sentenced to rigorous imprison- 
ment for three years. 

This decision has allowed the appellant 
to say that since the Sessions Court ‘‘has 
disbelieved all the witnesses for the charges 
against all the accused including the ap- 
pellant, there seems to be no good reason 
why they should be believed for the offence 
under s. 326, against the appellant alone.” 

There is some force in this contention. 
That the other accused ought to have been 
convicted may be true, but in fact, the 
others have been acquitted, and against 
their acquittal, there is no appeal. We are, 
therefore, concerned only with the case 
against Ghousbux. 

Now, against this man Ghousbux there 
is the evidence of five witnesses who are 
admitted by the appellant to have been 
present. These witnesses are, first Iso 
himself, then Buxan Arab, Allahdino and 
Umar. About these witnesses what the 
learned Judge says is this: 

“Buxan isa cousion of Iso. Arab's brother She- 
roo wasa co-accused with Uarin a theft case. Al-- 


lohdino has not been mentioned in the first report, 
Umar was convicted twice of theft.” 


None of these facts appear to us to afford 
any reason for doubting that, these five 
persons who were admittedly lookers-on at 
an offence which undoubtedly took place, 
should not be believed, We think that the 
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case against Ghousbux has been fully es- 
tablished: andif we had nothing to deal 
with except the facts, we could have disposed 
of this _ appeal without much difficulty. 
What difficulty there is arises out of the 
charge as framed by the learned Judge 
which is in- these terms: 

“That you on July 9, atSind Wah were members 
ofan unlawful assembly (along with Badal and 
Rahimdil who are still absconding) with the com- 
mon object of committing murderof Iso and in 
prosecution of which common object you attempted 
to murder Iso and thereby committed an Offence 
punishable under s. 117, s. 307, read with s. 119 
and s. 148." 

This charge was amended by the Sessions 
Judge so as to read thus: 

“That you formed an unlwful assembly with the 
common object of committing murder of the com- 
plainant Iso and in furtherance of the common 
object attempted to murder Iso, and therefore, 
committed offences punishable under ss. 147, 149 
and 307, Indian Penal Code. That you Ghous- 
bux are further charged that at the time of committ- 
Ing riot you were armed with deadly weapon such 
as s hatchet, that therefore you have committed an 
offence under s 148, Indian Penal Code.” 

That this amendment was not happy, the 
sequel has made very plain, The appellant 
argues that since the charge was of unlaw- 
ful assembly and since the Court has dis- 
tinctly held that no such assembly has been 
proved, therefore, Ghousbux cannot be con- 
victed of the substantial offence punishable 
under s. 326. In support of this 
argument he relies principally upon 
Reazuddi v. Emperor 15 Ind, Cas. 646 (1). 
The Divisional Bench which decided that 


case had laidit down that: 

“When a Court draws up a charge under s. 325 
read with s. 149, it clearly intimates to the accused 
persons that they did not cause grievous hurt 
to anybody themselves; but that they are guilty 
by implication of such offence inasmuch as somebody 
else, in prosecution of the common object of the 
riot in which they were engaged, did cause such 
grievous hurt. Now, when these persons are 
acquitted of rioting, obviously, all the offences 
which they are said to have committed by implica- 
tion disappear, and the defence cannot be called 
upon to answer to the specific act of causing 
grievous hurt merely because it may have appeared 
in the evidence.” a 

A similar doctrine is incidently enun- 
ciated in other cases, the decision in which 
mainly rests on oiher grounds. In Ram 
Sarup Rat v. Emperor (2), the question 
was as to the sufficiency of the credi- 
bility of the evidence in the case. 
Emperor v. Madan Mondal (3), was a clear 


case of misdirection to a jury and so 


(1) 15 Ind. Cas, €46 at p 647; 16 C W N 1077; 13 
Or. L-J £02. 

(26 OWN 98, 

(3) 22 Ind. Cag. 731; 41 O 662; 18 O WN 668; 15 
Cr. LJ 155, 
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also was Panchu Das v. Emperor (4). 
The Divisional Bench in Reazuddi v. 
Emperor (1), however, did not expressly 
quote either of these cases, but it thought 
itself warranted in saying, that: 

“it is now settled law that when a person is 
charged by implication under 8. 149, he cannot be 
convicted of the substantial offence.” 

So definite a pronouncement might have 
turned the balance in favour of the ap- 
pellant if other High Courts had not 
thrown into the other scale a more than 
equal weight of opposite authority. In 
Teethumlai Gounder v. Emperor (5), this 
question wasexpressly referredto a Full 
Bench. The question was: 

“When a charge has been framed under ss. 326 
and 149, Indian Penal Code, isa conviction under 
s. 326, Indian Penal Code, necessarily bad, or does 
this depend on whether the accused has or has not 
been materially prejudiced by the form of the 
charge ?” 

The Full Bench expressly took into 
consideration the Calcutta decisions and 
they expressly say that they donotagree 
with the general statement, that when 
a person is charged by implication under 
s. 149, he cannot be convicted of the sub- 
stantive offence. On this point we find 
ourselves in agreement with the Full 
Bench of Madras rather than with the 
Divisional Bench of Oalcutta. We think 
that when a person is charged with 
being a member of unlawful assembly, one 
of the membere of which caused grievous 
hurt in pursuance of the common object, 
there is no necessary implication that 
that particluar member is not himself. 

We are fortified in this view by a 
decision of the Patna High Oourt in 
Bhondu Das v. Emperor (6), which had to 
deal with a case similar to the present. 
The petitioners were put on their trial 
along with others on chargesof rioting and 
being constructively liable under s. 149 
forculpable homicide not amounting to 
murder. Specific acts of violence were 
charged against other accused persons but 
not against the applicants. The Assistant 
Sessions Judge, nevertheless, convicted the 
applicants under s. 302, Penal Code, and 
their appeal was dismissed by the Addi- 
tional Sessions Judge. They thereupon 
moved the High Oourt in revision, 
contending that in the absence of specific 
charges against them of causing hurt 


(4) 34 O 6£8; 11 O W N 666; 5 Cr. 1. J 427, 
(5) 82 Ind. Cas. 465; 47 M 746;47 MLJ 221; 20 L 
W 261; 35M LT 21;ATR 192) Mad. 1; 25 Cr, LJ 


1297 (F B.) 


(6) 113 Ind. Oas. 676; 7 Pat, 758; A I R 1929 Pat, 
11; 30 Cr, L J 205. 
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they could not on a trial on a different 
charge be convicted of this offence. The 
application failed. The High Court was 
of the opinion that the procedure followed 
by the Sessions Judge was within the 
provisions of ss. 236 and 237, Criminal 
Procedure Code, sections to which the 
Judges who decided the cases quoted 
above make no express reference. 
take it that the questions which we have 
to decide are three: 

“(1) Has there been any error in the charge? 
2) IË so, have the accused been misled in their 
ees (3) Jf not, is the error condoned by 
8. 

The charge as framed in the Sessions 
Court has already been quoted. Inthe 
fist part of it there appear to have of- 
fences punishable under three ss. 147, 
149 and 307, thrown together in one 
charge. It is true that to some extent 
this: appearance is fallacious Sir John 
Edge in Queen-Empress v. Bisheshar (7), 
uses these words: 

to create Lo 


“Section 149 appears to 
offence, but to be like s. 34of the same Code, 


merely declaratory of a principle of the common 
law, which at any rate in England has pre- 
vailed.” 

“This view has been expressly accepted 
by the Full Bench in Theethumlai 
Goundar v. Emperor (5) and we think we 
are entitled to say that the language of 
the section is clear and the meaning ofit is 
now settled law. But even if it be allowed 
that under s. 149 no separate charge can 
be framed, there nevertheless remain two 
sections in the charge framed by the 
learned Judge. This charge should have 
been. divided. Ghousbux should have been 
ceeparately charged. under s. 207. That 
charge. might have been thus worded: 

“That you struck Iso with a hatchet with such 
intention and knowledge that if by £o doing you 
had caused the death of Iso you would have been 
guilty of murder, and .that by so doing you caused 


hurt to the said Iso and thereby committed an 
offence punishable under s, 407,” 


‘Ghousbux might also have been charged, 
under es. 235 or 236, Criminal Procedure 
Code, in the alternative, under s. 326, 
Penal Code. To do this might have been 
prudent but it is not necessary. Sec- 
tion 237 makes this clear. The other four 
might have then been charged under the 
same sections on the allegation that by 
the law of construction laid down ins. 149 
they as well as the principal offender are 
also liable to punishment for the offences 
committed by him. All the five might 
then have been charged under s. 147, 


me 


(1) 9 A 645, 
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The charge as it stands is not, therefore 
very artistically framed. But the essence 
of a good charge is that it should con- 
tain such particulars of the manner in 
which the alleged offence was committed 
as will be sufficient to give the accused 
notice of the matter with which he is 
charged. Now, in the present case, the 
charge clearly gives notice to the accused 
that he is charged with going armed with 
a hatchet and with attempting to murder 
Iso with it. It is not necessary to quote 
at full length ss. 236 and 237, Oriminal 
Procedure Code, which is in the hands of 
all Judges and Magistrates. We may, 
however, quote these words from a decision 
of the Privy Council, which will be found 
in Begu v. Emperor (8). After quoting 
at length ss. 236 and 237 the Board proceed 
to say: 

“The illustration makes the meaning of these 
words quite plain. A man may be convicted of an 
offence, although there has been no charge in res- 
pect of it, if the evidence is such as to establish 
a charge that might have been made, This is what 
happened here.” or 

Under s. 232 the High Court, if it is 
of opinion that any person convicted of 
an offence has been misled in his defence 
by the absence of a charge or by an 
error in the charge, shall direct a new 
trial. But the appellant before us cannot 
reasonably allege that he has been 
misled in his defence. All the allegations 
necessary to support the charge against 
Ghousbux were in the first report and 
in the evidence of the eye-witnesses. 
Those allegations along with the whole 
story of the occurrence were challenged 
by the defence at the trial. There is 
nothing to suggest that there was anything: 
else for them to do had a separate charge 
been framed. 


The learned Judge who decided the case 
upon which the appellant places his 
principal reliance did not advert to the 
effect of s. 587 upon omissions in the 
charge. That section, however, protects 
errors, omissions or irregularities in a 
charge from interference on appeal or 
revision unless such error, omission or 
irregularity has in fact occasioned a 
failure of justice. The effect of this section has 
been considered by the Privy Council in 


(8) 88 Ind. Cas. 3; 6 Lah 228 at p 231; 2 O W N 447; 
48 M Ld 643; 41 O L J 437; 27 Bom. L R 707; 3 Pat 
LR 95 Cr; AIR 1925 P0130; 23 A L J 636; £1925) 
M WN 418: 26 Or. L J 1059;7 Lah, LJ 384; 52 TA, 
191; 300 W N 581 (PO). ; 
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Abdul Rahman v. Emperor (9). Now, in 
the charge we have now to deal with 
there has been a slight irregularity. It is 
regrettable that such an irregularity should 
have occurred, but the bare fact unac- 
companied by any probable suggestion 
that any failure of justice was thereby 
caused is not enough to warrant any 
interference with a conviction which may 
be supported by the curative provisions of 
ss. 535 and 537. 
> The facts of the present case present 
very little difficulty, but the time which 
it has taken is more than a little. Much 
of this time might have been saved if the 
course marked out by the Code had been 
more carefully followed. All Magistrates 
who have committal powers should clearly 
understand what the task is which they 
sit down to do. They are not to try the 
case, but to prepare for a trial elsewhere. 
A judgment is not required of such a 
Magistrate but only a brief statement of 
the reasons why the case is committed for 
trial. What is required is a correct and 
careful preparation for the trial in the Court 
of Session: and of such preparation an im- 
portant part is a well considered charge. 
Onthe whole, after giving our most care- 
ful consideration to the arguments which 
were addressed to us both on facts and 
on law, we find no reason to interfere 
with the conviction and sentence in this 
case, and we therefore dismiss the appeal. 
O'Sullivan, A. J. C.—With reference to 
the argument advanced by the learned 
Advocate for the appellant, that on the 
. charge as framed the appellant cannot be 
properly convicted of a substantive offence 
under s. 326, Penal Code, I think that 
the appellant had full notice of what he 
had to meet and no prejudice has been 
caused to him. I concur in what my 
learned brother has said and agree that the 
appeal should be dismissed. 


D. Appeal dismissed. 
(9) 100 Ind, Oas. 227; 5 R53; A I R 1927 P 0 44! 
31 OW N2714; 25 A L J 117; (1927) M WN 103; 
33M LT 64:8 PLT 155; 4 O WN 283; 28 Or.Ld 
259; 6 Bur. L J 65,52 M LJ 585; 29 Bom. L R813; 
45 0 LJ 441 (PO) 
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Appeal—Two out of seven defendants appealing 
against decree of injunction—Decree, if can be set aside 
against those not appealing—Adverse possesston— 
Enclosure wall built over 12 years before— Adverse pos- 
session, if proved. 

Where some of the defendants appeal against the 
decisionof the trial Court the Appellate Court 
cannot set aside the decree for injunction passed 
against those not appealing. 

Building of an enclosure wall around the site in 
dispute more than twelve years before is a sufficient 
proof of adverse possession. Dem Ditta Ram v. 
Waryam (1), relied on. Nand Lal v. Lahri (2), 
referred to. 

. ©. A. from a decree of the First 
Class Sub-Judge, Sialkot, dated May 19, 
1933. 

Mr. Ghulam Mohiuddin, for the Appel- 
lant. 


Mr. Shamair Chand, forthe Respondents. 


Judgment.—On August 30, 1931, Mu- 
sammat Aisha Bibi instituted a suit 
against seven persons, namely Dulla, Sha- 
krullah, Allah Bakhsh, Mohammad Shafi, 
Hayat Mohammad, Abdullah and Musam- 


mat Hayat Bibi for issue of a perpetual 


injunction to the effect that the defendants 
should not obstruct her in erecting a house 
on a vacant site bearing khasra No. 971 
in village Chawinda in the Sialkot District. 
The defendants pleaded, inter alia, that 
the land in dispute did not belong to 
the plaintiff, and that in any case she was 
not entitled to any relief as they had been 
in adverse possession of the land fora 
period exceeding twelve years. The trial 
Court held that the defendants had failed 
to establish their adverse possession and 
thatas the title of the plaintiff had been 
established, she was entitled to the relief 
claimed. A decree for the injunction pray- 
ed for was, therefore, passed infavour of 
the plaintiff. Against this decree only 
two of the defendants, namely Allah Bakhsh 
and Abdullah, instituted an appeal in the 
Court of the Senior Subordinate Judge. 
It appears that Allah Bakhsh and Abdul- 
lah were in possession ofthe land im dis- 
pute andthe other defendants did not take 
any active part in this litigation. The 
lower Appellate Court held that there was 
conclusive evidence on the record that the 
defendant had been in possession of the 
site for more than twelve years, and that 
the same had been enclosed and was be- 
ing used for keeping their cattle, etc. Tt 
came tothe conclusion that the adverse 
possession of the defendants had been esta- 
plished and it accepted the appeal and 
dismissed the claim of the plaintiff. Against 
this decision the plaintiff has preferred a 
second appeal to this Court. 
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It was urged on behalf ofthe appellant 
that as five of the defendants did not 
prefer an appeal against the decision of 
the Sukordinate Judge, the lower Appellate 
Court had no jurisdiction to set aside 
the decree passed against them, This con- 
tention has force and must prevail. I, there- 
fore, accept the appeal to the extent of 
setting aside the judgment and decree of 
the lower Appellate Court in favour of 
Dullah, Shakrullah, Mohammad Shafi, Ha- 
yat Mohammad and Musammat Hayat Bibi. 
I restore the decree of the trial Court against 
these five defendants. 

So far as Allah Bakhsh and Abdullah are 
concerned, the appeal must be dismissed 
asit has been held by the learned Senior 
Subordinate Judge that Allah Bakhsh had 
built a wall enclosing the site in dispute 
more than 12 years before the institution 
of the suit. This wall, according to the 


evidence, was more than six feet in height: 


and it is, therefore, clear that by building 
this wall Allah Bakhsh denied the title of 
the plaintiff. It was held in Devi Ditta 
v. Waryam (1) that where the defendant in 
proof of his plea of adverse possession over 
a certain land relied upon various ates of 
enjoyment such as dumping of rubbish, 
iethering of cattle, enclosing the land 
with wall, ete., such acts if they stood 
by themselves would not have been suffi- 
cient to prove adverse possession on the 


part of the defendants, but they taken in 


conjunction with the fact that the defend- 
ant had enclosed the land in dispute which 
had been in existence for a period much 
. longer than twelve years, were sufficient 
proof of his adverse possession, Reference 
may also be made in this connection to 
Nand Lal v. Lahri (2), 

Forthe reasons given above, I dismiss 
the appeal against Allah Bakhsh and Ab- 
dullah. In view of all the circumstances 
of the case, tbe parties will bear their own 
costs throughout. 

D Appeal dismissed. 


(1) 117 Ind, Oas. 81; AI R 1929 Leh. 594. 
(2) 111 Ind. Oas. 533: A TR 1929 Lah. 34. 


———— i 
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NIAMAT-ULLAH, J. 

MOTI RAM AND OTHERS— APPRLLANTS 
VETSUS 
ONKAR PRASAD AND OTAERg— 
RESPONDENTS 
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Civil Procedure Code (Act V of 1908), 3. 15], 
O. XXII—Inherent power of Court to pass such orders 
as to prevent abuse of process of Court— Order under 
s. 151, if appealable—O. XXII, if applies to execu- 
tion proceedings. 

Section 151, Civil Procedure Code, reserves to 
the Court the inherent power to make such orders 
as may be necessary for the ends of justice or to 
prevent abuse of the process ofthe Court. Orders 
under s.]5l are not appealable. 

Order XXII, Civil Procedure Code, under which 
substitution proceedings are taken, does not apply 
to execution proceedings. 


Ex. F. A. from the decision of the Subs 
Judge, Badaun, dated November 29, 1933. 
Messrs. Benod Behari Lal and S. B. L.. 
Gour, for the Appellants. 


Judgment.—This is a judgment-deb- 
tors’ appeal which arises in the following 
circumstances: 


Jwala Prasad and Narain Das obtained ` 
a mortgage decree against Moti Ram and 
others. Jwala Prasad assigned his rights 
to Ulfat Rai who subsequently died and 
is now represented by his son Onkar 
Prasad. The decres was passed in 1912 
so that any fresh application for execution 
is barred. Onkar Prasad had made an 
application within time for execution of 
the decree for the common benefit of himself 
and Narain Das. The decree was transferred 
to the Collector as the property to be sold 
was ancestral property. Narain Das died 
in the meantime and his son Panna Lal 
made an application to the Collector pray- 
ing for substitution of his name in place 
of his father Narain Das. It transpired 
before the Collector that Narain Das had 
died long before Panna Lal made his 
appearance. The Collector sent back the 
record of the case to the Civil Court for 
substitution proceedings being taker. On 
the case being laid before the Subordinate 
Judge on January 3, 1933, he ordered 
that a “service post card” be issued to 
Panna Lal directing him to apply for 
substitution of names by January 18, 1933. 
The case was laid before the Subordinate 
Judge on that date and it was noted that 
Panna Lal had made no application. 
Next day, namely, on January 19, 1933, 
the Subordinate Judge dismissed Onkar 
Prasad’s application for execution, It should 
be observed that orders dated January 30, 
January 18, and January 19, were all 
passed behind the back of Onkar Prasad. 
It does not appear from the record when 
Onkar Prasad came to know of the dis- 
missal of his application for execution but 
he applied on March 18, 1933, that the 
record of the case be sent to the Collector for 
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executién. This application was followed by 
another application, dated April 1, 1933, 
praying that his application for execution 
dismissed on January 19, 1933, be restored. 
The learned Subordinate Judge, who, it 
should be noted, is the same officer who 
had dismissed the application for execution 
on January 19, 1933, restored it acting 
under s. 15], Civil Procedure Code. 
present appeal is from that order. 

It is doubtful whether an appeal lies 
because orders under s. 151, Civil Procedure 
Code, are not appealable, but the learned 
Advocate for the appellants contends that 
the order is in substance one under s. 47, 
Civil Procedure Code, and I heard argu- 
ments on the assumption that this is so, 
and pass my order on` the same 
assumption. | 

In my opinion the order of the learned 
Subordinate Judge which is challenged 
before me is a correct one and if he had 
refused to pass the order which he 
did, and if such order was justified by law 
it would have been a blot on the adminis- 
tration of justice. Onkar Prasad had an 
absolute right to execute the decree for 
the benefit of himself and other decree- 
holders (O. XXI, r. 15, Oivil Procedure 
Code). It was not strictly necessary that 
the heirs of the deceased decree-holder 
Narain Das should be brought on the record. 
Order XXIII, Civil Procedure Code under 
which substitution proceedings! are taken 
is not applicable to execution proceedings. 
The Collector was not justified in returning 
the case to the Civil Court. He should 
have proceeded with the execution of the 
decree at the instance of Onkar Prasad, 
the original applicant. The Subordinate 
Judge correctly noted in his order of Janu- 
ary 93, 1933, that one decree-holder can 
apply for the benefit of himself and other 
decree-holders but ashe had received back 
the record from the-Collector for substitution 
proceedings, he directed Panna Lal to 
make an application for substitution. Panna 
Lal took no steps. The learned Subordinate 
Judge's order of January 19, 1933 dismissing 
the application for execution was clearly 
wrong. If the decree-holder is driven to 
necessity of making a fresh application for 
execution which, as already stated, is barred 
by limitation, the result will be a gross 
abuse of the process of the Court. Section 151, 
Civil Procedure Code, which reserves to the 
Court the inherent power to make such 
orders as may he necessary for the ends 
of justice or to prevent abuse of the 
process of the Court is meant for cases of 
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this kind. I have no doubt that the order 
of the learned Subordinate Judge dated 
January 19, 1933, was passed by an over- 
sight. He did not realise that Onkar Pra- 
sad was the applicant and that his ap- 
plication for executiou could not be dis- 
missed for failure cf Panna Lal to apply 


‘for substitution. 


In all the circumstances of the case the 
order under appeal is correct. The appeal 


is dismissed under O. XLI, r. 1}, .Civil 
Procedure Code. 
N, < Arpeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
__SIONER'S COURT 
Civil Revision No. 193 of 1934 
November 23, 1934 
MIDDLETON, J.C. 
DEVIDITTA MAL—Puatnrire— 
PETITIONER 
VETSUS 
LABHU RAM—Degrenpant—Opposits 
Party 

Civil Procedure Code (Act V of 1908), s. 115— 
Jurisdiction visted in lower Court not exercised by it— 
High Court, if should remand case for exercise of such 
jurisdiction—Practice. 

Under s, 115, Civil Procedure Code, in cases where a 
Gourt below has failed to exercise jurisdiction 
vested in it, the High Court may pass such order 
as it thinks fit, and itis not incumbent upon the 
High Court to remand the case for exercise of that 
jurisdiction by the Court below. 


C. R. from an order ofthe Additional 
Judge, Peshawar, dated January 29, 1934. 


Mr. Diwan Chand, for the Petitioner. 
Mr. P. C. Kapoor, for the Opposite 
Party. 


Order.—The. petitioner brought a suit 
against the respondent for demolition of a 
building and an injunction on the basis of 
easement. The suit was dismissed in the 
trial Court, and on appeal, it was held that 
the petitioner had a right of easement, but 
that demolition was an unsuitable remedy 
and he was granted a decree for monetary 
compensation combined with an injunction 
regarding the future. The lower Appel- 
late Court concluded its judgment with the 
sentence: 

“I consequently accept the appeal, set aside the 
order ofthe lower Court and pass a decree with 
proportionate costs in favour of the plaintiff against 
the defendant for a sum of Rs. 400 and also prohibit 
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be from building other storeys on the existing 
building, so that he may not block the light and air 
of other storeys of plaintiff's house, if he builds 
higher than the plaintiff.” 


The defendant applied to this Court in 
revision for restoration of the trial Court's 
order and the petition was dismissed on 
November 14, 1933, without notice to the 
plaintif. On November 29, 1933, the 
plaintiff applied under s. 152, Civil 
Procedure Code, to the lower Appellate 
Court for amendment of the decree urging 
that proportionate costs should have been 
allowed to him in the trial Court as well 
asin the Appellate Court; that this was 
the intention of the judgment and that 
the decree which gave the defendant costs 
of the trial Court was not in accordance 
with the judgment. The lower Appellate 
Court dismissed this application by order 
dated January 29,1934, holding that its 
decree had become merged inthat of the 
Judicial Commissioner's Court by virtue of 
the order in revision dismissing the 
defendant's petition, and that therefore, it 
had no power to amend the decree which 
had become a decree of the Judicial 
Commissioner’s Court. The plaintiff comes 
up in revision against this order. It is 
urged that the lower Appellate Court has 
taken awrong view and that the order 
dismissing the revision has not resulted in 
the decree becoming one of this Court. 
In the parallel case where an appeal is 
dismissed, the High Courts of India are at 
variance as to the effect upon the decree. 
‘Those of Calcutta, Madras, Allahabad and 
Rangoon considered that it is the Appellate 
Court alone which can then amend the 
decree. The decision of the lower 
Appellate Court is, therefore, in accordance 
with the view of these Courts. But, on 
the.other hand, the Bombay High Court 
which has been followed in the Punjab 
[vide Gordhan Das v. Rughnandan Das (1)| 
has held that it is the Court of first instance 
and not the Appellate Court which can 
amend the decree, the reason being that 
a dismissal under O. XLJ, r. 11, Civil 
Procedure Cede leaves the decree of the 
lower Court untouched. 

In this case the lower Appellate Court 
has referred to an unpublished order of 
this Court dated March 26, 1931 in Civil 
Application No. 18 of 1931 as supporting 
its view, but I have referred to the record 
of that application and find that it hag 
been misquoted and has no bearing on the 
subject now under discussion. Counsel 


(1) 74 P. R, 1905; 181 P. L, R. 1905, 


LEVIDITTA MAL V. LABHU RAM 


194160 


for the respondent has conceded that ib is 
immaterial to him whether the proper Court 
to amend the decree is this Court or the 
lower Appellate Court. He has, however, 
urged that if it is the lower Appellate 
Court, then this Court has no power to 
amend the decree. I cannot agree with 
the last proposition. Under s. 115, Civil 
Procedure Code in cases where a Court 
below has failed to exercise jurisdiction 
vested in if, the High Court may pass 
such order asit thinks fit, and ib is not 
incumbent uponthe High Court to remand 
the case for exercise of that jurisdiction by 
the Court below. Hence, if the Court below 
had got jurisdiction in this case, itis still 
open to this Court to pass an order on the 
plaintiff's application. On the other hand, 
if the Court below had got no jurisdiction, 
then the application for amendment lay: 
direct tothis Court and the present applica- 
tion may be considered to be one under 
s. 152, Civil Procedure Code, in which case 
as it was first brought in the lower 
Appellate Courtina bona fide belief that. 
the Court should deal with the matter, I 
would be prepared to consider it in spite of - 
delay in its presentation. 

It is, therefore, unnecessary for me in this 
case to decide whether the lower Appellate 
Court had jurisdiction or not. The only 
point remaining is whether the decree is 
in accordance with the judgment. The 
passage I have already quoted from the 
judgment shows that the whole of the 
order of the lower Court was set aside 
including that asregards costs. No express 
direction was given as to costs of the lower 
Court, but the only implication which 
arises from the appellate judgment is that 
they would beofthe same nature as those 
in the Appellate Court itself, namely, pro- 
portionate costs in favour of the plaintiff, 
J, therefore, accept the petition and grant 
proportionate costs to the plaintiff-petitioner 
in both the trial and Appellate Courts. 
The plaintiff-petitioner will also -be entitled 


to the whole costs in this revision. 
Pleader’s fee Rs. 30. 
D. Petition accepted, 


band 
” 


- 


| husband's properties after his death, the 
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MADRAS HIGH COURT 
Civil Appeal No. 350 of 1929 
August 7, 1934 
VARADAOHARIAR AND BURN, Jd. 
-GURAZADA VENKATESWARA RAO 
i AND ANOTHER-—APPELLANTS 


i VETSUS 
GURAZADA AUDINARAYANA— 


RESPONDENT 

Hindu Law—Inheritance—Father's brother's grand- 
son and brother's greai-grandson-Order of pre- 
ference—Tesis of preference—‘Son', meaning of— 
Doctrine of spiritual benefit—Three degrees rules 
—Widow — Possession — Presumption of nature of 
possession, 

Where a Hindu widow has been in possession of her 
burden of 
proving that she was in possession merely as a 
maintenance holder isupon the person who alleges 
it. ‘If a widow was put in possession as maintenance 
holder, she cannot by a mere claim for a larger right 
in them acquire any prescriptive rightto a larger 
interest. 

Under the Hindu law father's brother's grand- 
son succeeds in preference to brother’s great grand- 
sons, | 

The word ‘gon’ in the expression ‘brother's son’ 
does not extend to three degrees from the brother and 
the brother's great grandson does not come within 
thecategory of compact heirs as enumerated by 
Yajnavalkya. Subramania Chetty v. Nataraja Pillai 
(3) and Buddah Singh v. Laltu Singh (4), explain- 
ed, 
So far as the propositus is concerned, inheritance 
descends onlytohis three descendants and on 
failure of the third, it ascends and there is no justi- 
fication whatever for holdingthat in respect of 
collateral inheritance the matter should stand ona 
different footing. Rutcheputty Dutt v. Rajundur 
Narain Rat (5), referred to. 

The theory that the descendanta of a nearer line 
should be preferred to the descendants of a remote 
line is not a complete or accurate statement of 
the law, The true rule is that the nearer heir ex- 
cludes the more remote, Jotindra Nath Roy v. 
Nagendra Nath koy (6), Chinnasami Pillai v. Kunju 
Pillai (7) and Masit Ullah v. Damodar Prasad (8), 
referred tc. 

It is now well established that even in determining 
succession under the Mitakshara Law, the doctrine of 
spiritual benefit has got a place though only a sub- 
ordinate one, 


- A. against the decree of the Additional 
Subordinate Judge of the Court of the 
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appended to the plaint, showing the rela- 
tionship of the various parties. Jt is not 
necessary torefer to it herein more detail 
then to say that the plaintiff is the father’s 
brother’s grandson of Sarabharaju and 
that the defendants are the brothers great 
grandsons of Sarabharaju. The only 
other portion of the pedigree to be borne 
in mind indealing with the evidence, 18 
that Sarabharaju had two step-brothers 
Lakshimikantham and Naghabushanam, 
that Nagabhushanam left only a widow 
surviving him and that Lakshmikantham 
had a son Papahari, who pre-deceased him 
leaving a son Naghabhushanam, the 
father of defendants Nos. 1 and 2. The 
plaintiff claimed thatthe. properties in the 
possession of the widow were held by her 
as a widow's estate, she having succeeded 
tothesame on Sarabharaju’s death some- 
where between 1860 and 1865. The 
defendants on theother hand contended 
that Sarabharaju and Nagabhushanam 
(their father) were undivided, that Naga- 
bushanam succeeded to all the family pro- 
perties on Sarabharaju's death but put 
Sarabharaju’s widow Lakshmayamma in 
possession of certain properties for the 
purpose of her maintenance. Alternatively, 
the defendants contended that even if the 
properties enjoyed by the widow should be 


. found to have been held by her fora 


Subordinate Judge of Bezwada in Original 


Suit No. 42 of 1928, 


> 


Mr. P. Satyanarayana Rao, for the Ap- 


pellant. 


Messrs. V. Ramadoss and K. Subba Rao, 
for the Respondents. 


Judgment.—Both parties to this suit 
are agnatic kinsmen of one Sarabharaju 
andthey claim against each other the 
properties which his widow enjoyed till her 


death in 1926. A genealogical table is. 


widow’s estate, they were the preferable 
heirs as being descended from a nearer 
line. 


The learned Subordinate Judge held in 
favour of the plaintif on both the points 
and gave him a decree as regards some 
of the items claimed and disallowed his 
claim in respectof certain items on the 
ground that they have not been shown 
to have ever been in the possession of the 
widow. 


The plaintiff has preferred a memoran- 
dum of objections in respect of the items 
disallowed tohim; but the memo. of objec- 
tions can hardly be seriously pressed, 
because there is very little evidence to 
show that the widow was in possession of 
those items. The memorandum of objec- 
tions, therefore, fails and is dismissed with 
costs. 

In the appeal by the defendants both the 
points raised by them in the Court below 
have been pressed. Firat as to the question 
offact it is not easy on the evidence to 
decide when and between whom the 
division, if any, actually took place. Mr, 
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Satyanarayana Rao lays some s!ress on 
the fact, that the plaintiff set up a division 
between Sarabharaju and his brothers, 
whereas the learned Subordinate Judge 
holdsthat the division must have taken 
place between Sarabharaju and Naga- 
bhushanam, 2. e., his grand-nephew. Seeing 
that all the parties are speaking of events 
which must have happened long ago and 
undoubtedly even before the plaintiff who 
is the oldest man now alive amongst the 
parties came of age, we are not disposed 
to attach undue importance to this parti- 
cular statement in the pleadings. Nor 
does it seem to us necessary to come to 
any definite ccneclusion as tothe division 
or its exact date. In view of the decisions 

of the Privy Council in Satgur Prasad v. 
Raj Kishore Lal (1) and Lajwanti v. Safa- 
chand (2), the plaintiff will be entitled to 
claim rights of inheritance to Sarabha- 
raju’s widow ifthe evidence clearly esta- 
blishes that for more than the prescrip- 
tive period the widow had been enjoying 
these properties claiming tohold them in 
her own right, whether absolutely or for 
a widow's estate and not merely as a 
maintenance holder. If the defendants 
could make out that Nagabhushanam put 
the widow in possession of certain pro- 
perties under a maintenance arrangement, 
the widow may not by a mere claim of a 
larger right in those properties convert 
her possession into adverse possession for 
a widow's estate. But the onus of proving 
that the widow was thus let into possession 
will undoubtedly be upon the defendants 
and we agree with the Court below that 
the defendants have not discharged that 
onus. 

. Mr. Satyanarayana Rao admitted before 
us that at any rate after 1884, the widow 
had been in possession ofthe properties 
found to bein her possession, in assertion 
of a claim as heir to her husband. In that 
view, it is not necessary to make more 
than a brief reference to some of the 
documents in the case. The Subordinate 
Judge rightly relies upon Bxs. D, E and 
E-l in support of his conclusion that the 
widow was the widow of a divided co- 
parcener and not a mere maintenance 


(1) 55 Ind, Cas, 486; 42 A 152; 11 L W 384; (1920) 
MWWN3;24 0 W N 374; 88 M LJ 259; 18 ALJ 
235;2U PLR (P O) 53; 22 Bom. LD R 451; 461A 
197; 27 M L T 200 (P O). 

(2)80 Ind. Oas. 788; 5 Lab, 1952; 22 ALJ 304; 
A L RI82LPO 121; (926M W N 442; 20L W 10; 
9 Pat. L R 245; 28 O W N 960; 26 Bom. L R 1117: 
4AIM L J935 6PLT1; 512 A171; LR GS ACPO) 
94 (PO) 
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holder. Mr. Satyanarayana Rao is no 
doubt able toshow that some of the 
documents in the case are inconsistent 


withthe statement in Ex. D that the 
Wuyyur lands had been divided into two 
equal shares. 
some force that the subsequent enjoyment 
is not qnite inaccordance with the arrange- 
ment laid down by the arbitrator in Ex. E 
and E-l though Mr. Somayya contends 
that on another possible reading of Ex. E-l 
it is possible to. bring the subsequent 
enjoyment intoline with Ex. E-1. The 
documents subsequent to 1880 show that 
while the widow has consistently been 
asserting her rights on foot of Exs. KE], 
Nagabhushanam has, as far as possible, 
rebelled against it and questioned the 
widow's title at every time. So far, however, 
as theresult of his attempts is concerned, 
he has never” succeeded and that isa 
fact whichis of significance in dealing 


with the question of the interest which the ` 


widow mustbe deemed to have acquired 
at least by prescription if not on a find- 
ing of fact that the two branches of the 
family had become divided. The award 
was passed in 1880 and the widow’s acts 
immediately following the award are signi- 
ficant. Under Ex.IX she insisted upon 
taking possession ofall the lands which 
at the time. 
This will certainly be in conformity with the 
terms ofthe award. Under Ex. F she 
is found leasing the properties in Guruzada. 
Thereare no doubt certain statements in 
Exs. II, XI and XXXIV whicnled some 
support to the theory of maintenance 
arrangement; but the widow was not a 


“party toany of those documents: and as 


long as her possession or the possession 
of tenants continued, it will not be fair 
toattach undue importance to recitals in 
documents for which Nagabhushanam 
was solely responsible. 
the conduct of the widow, whenever op- 
portunity arose in asserting her rights, is 
more significant. 

Mr. Satyanarayana Rao drew our 
attention tothefactthatin 1875 main- 
tenance arrangements were made for two 
other widcws in the family, viz., the widows 
of Lahshmikantham and Nagabhushanam, 


the elder. But the very fact that these 
two arrangements were embodied in 
formal documents whereas no such 


formal documents came into existence in 
respect of the arrangement said to have 
been mace in favour of Lakshmayamma, is 
itself acircumstance militating against the 


Heisalso able to argue with: 


Cn the other hand, 


w 
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maintenance theory so far as Lakshmayam- 
ma is concerned. ; 

There was no doubt a finding in one 
litigation against adecision inthe family 
set up by Nagabhushanam's widow and a 
finding against Lakshmayamma herself 
in another litigation, but in the latter 
litigation the suit itself was ultimately dis- 
missed, and to that extent, the decision 
was in Lakshmayamma’s favour. On the 
third occasion when this question of 
division again came before the Court, i. e. 
in 1894, Ex. D was produced before the 
Court and the Court found in favour of 
the division. Inthese circumstances it is 
not possible to draw any inference one way 
or other from these pronouncements of 
Courts on the question of status. 

The result of the evidence, therefore, is to 
leave the undisputed possession of Laksh- 
mayamma unexplained on the maintenance 
hypothesis put forward by the defendants. 
In this view, as already indicated, either 
on the finding of a division inferred from 
this course of enjoyment or on the footing 
of prescriptive title acquired by the widow, 
whether for an absolute estate or for a 
widow's estate, the plaintiff will be entitled 
to claim a right of inheritance as heir. 

The next question relates to the preferen- 
tial right of succession as between the 
plaintiff and the defendants. The learned 
Subordinate Judge decided this question in 
favour of the plaintiff mainly on the author- 
ity of the decision of Kumaraswami 
Sastriar, J.in Subramania Chetty v. Nata- 
raja Pillai (3). That decision covers only 
one aspect of the question argued before us. 
Mr. Satyanarayana Rao has put forward 
certain other arguments which were either 
not available in that case, or at any rate, 
were not placed before the learned Judge. 
As the matter has been argued before us 
at some length, it is better that we deal 
with the contentions put forward on behalf 
of the appellants. 

At the outset we must point out that the 
genealogical table printed on p. 62% of the 
report in Subramania Chetty v. Nataraja 
Pillai (3), is somewhat misleading, because, 
as it appears in the print, the question 
need not have been discussed by the 
learned Judge at all. The printed genea- 
logical table does not bring out the finding 
of the learned Judge on the question of 
Sadasiva Chetti’s adoption by Chinnappu 

(3) 127 Ind. Cas. 113; 53 M 61: A I R 1930 Mad, 


534; 58 M L J 468; 31 L W 617; Ind. 
Mad. 929, nd, Rul. (1930) 


“Page of 83 M.—| Ed, | 
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Chetti. The resalt of that adoption was 
that the 4th plaintiff in that suit stood in 
the position of the grandfather's great great 
grandson of the propositus, while the 3rd def- 
endant became the great grandfather's great 
grandson. That decision is relevant to the 
present case in so far as the learned Judge 
held that for the purpose of determining 
which of two gothraja sapindas is the pre- 
ferential heir, only three and not seven 
degrees in each branch have to be reckon- 
ed, and after the third degree in one 
branch, three degrees in the next collateral 
branch must be considered. Mr. Satya- 
narayana Rao has attacked that conclusion. 
But before dealing with that, we may as 
well deal with another point raised by him 
which arises out of the facts of this case. 
The defendants are the brother's great 
grandsons of the propositus. Mr. Satya- 
narayana Rao, therefore, wishes to invoke 
the rule that those who are included in 
what is generally referred to as the com- 
pact set of heirs must first be exhausted 
before those who are mentioned in Sanskrit 
texts only by way of a generic description, 
viz. gothrajas,canconein. Taking Yajna- 
valkya's text, the compact heirs go up to 
brother’s son of the propositus, and ib is 
common ground that it is only after the 
brother's son that all persons who come 
under the category of gothrajas can be con- 
sidered. Ifthe word ‘son’ in that expres- 
sion ‘brother's son’ (Tatsuta in Sanskrit) 
is taken literally, if would not help Mr. 
Satyanarayana Raos present argument; 
but if by the analogy of the reasoning of 
the Privy Council in the case in Buddah 
Singh v. Laltu Singh (4), the word ‘son’ 
even in the expression ‘brother's son’ could 
be taken to stand for a son, grandson and 
great grandson, the result would be that 
‘brother's great grandson’ would be brought 
within the category of compact heirs. Mr, 
Satyanarayana Rao urges that we ought 
not to think of the rule of calculating three 
degrees from the common ancestor but 
merely take the word ‘son’ in the expres- 
sion ‘brother’s son’ and carry the calculation 
three degrees down from the brother him- 
self. Herecognises that this will put the 
brother’s line in a better position than the 
descendants of the propositus himself, 
because as regards the propositus, it Is 
well established that only descendants up 
to three degrees can succeed. But, he 


(4) 3) Ind. Oas. 529; 37 A 604; AI R 1915 PO 70; 
421 A 203; 29M LJ 431-2 W537;13 ALJ 1007; 
18 M LT 499; 17 Bom, L R 1022; 20 OW N1; 22.0 
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urges that whatever may be the reason with 
reference to which the descendants of the 
propositus are limited to three degrees, the 
reasoning of the Privy Council in the 37Allah- 
abad case [Buddah Singh v. Laltu Singh (4)], 
will justify him in claiming that in the case 
of the brother's line the word ‘son’ (in the 
expression brother's son) should be taken to 
extend to three degrees from the brother. 
We are unable to accede to the above argu- 


ment. The Privy Council in the 37 Allahabad. 


case [Buddah Singh v. Laltu Singh (4)| were 
dealing not with that portion of Yajnaval- 
kya’s text which refers to the brother's son 
but with the commentary of Mitakshara 
relating to the next group of heirs, viz. 
gothrajas. In indicating the order of suc- 
cession among gothrajas the Mitakshara 
deals wilh the grandfather's line and then 
with the great grandfather's line. There 
is nothing whatever in their Lordships’ 
"judgment to show that as regards those 
lines they intended to go down more than 
three degrees from the common ancestor. 
What they lay down is that in-those pass- 
ages where the Mitakshara uses the word 
‘son’ it is used not in the ‘literal’ sense but 
in what is spoken of as the ‘extended’ or 
‘generic’ sense. Once we reach the conclu- 
sion a word is used in a generic or extend- 
ed sense, the question immediately arises, 
how to fix the limits of that generic or 
extended sense. It is not by any etymo- 
logical significance that it has to be fixed 
“but only with reference to other principles 
of law; and, if as clearly indicated in their 
Lordships’ judgment, the limiting principle 
is to be gathered from the text of Manu 
which refers to the offering of oblations by 
three degrees of descendants, it will follow 
that the proper interpretation of their Lord- 
ships’ pronouncement is not that the three 
degrees ought to be calculated even after 
allowing for a further link from the common 
ancestor but only from the common ances- 
tor. In this view the analogy of the pro- 
nouncement of the Privy Council in the 
37 Allahabad case [Buddah Singh v. Laltu 
Singh (4), will not really help Mr. Satya- 
narayana Raos argument. That this must 
really have been their Lordships’ opinion 
is made clear by the way in which they 
refer tothe passage from Nanda Panditha 
and also to the passage from Vyavastha 
Chandrika including the foot-note. In 
both of them the passages quoted by their 
Lordships specifically refer to the brother's 
son’s case as well and to the fact that the 
calculation should be taken only to the 
prother’s grandson and not. to the brother's 
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great grandson. It is, therefore, not pos- 
sible to hold that the defendants will come 
within the compact series of heis as 
enumerated by Yajnavalkya. 

Mr. Satyanarayana Raos next point is 
that evenif the defendants do not come 
within the set of compact heirs, there is no 
reason why, as amongst gothrajas, the 
principle of the nearer line being preferred 
to the more remote ought not to be followed 
or the opinion indicated by Mr. Harrington 
in the passage cited in Rutcheputty Dutt 
v. Rajundur Narain Rae (5), vie, of carry- 
ing each line down to the seventh descent 
before going to the ascending line, ought 
not to be followed. As regards Mr. Har- 
rington’s opinion, it is sufficient to say that 
he was not there dealing with the question 
of preferential right of succession at all but 
merely pointing out who are all the sapindas 
that ought to be exhausted before the in- 
heritance can goto cognates. There is no 
doubt that all descendants up to the seventh 
degree will be comprehended within the 
term sagothras or sapindas. This is all that 
Mr. Harrington was laying down and that 
passage has so far not been understood as in- 
dicating the order of succession. No doubtin 
the 37 Allahabad Case [Buddah Singhv. 
Laltu Singh (4)], that passage was brought 
to their Lordships’ notice and they leave its 
bearing open, because in their opinion, it 
was not necessary for the purpose of the 
case before them to decide whether succes- 
sion In each line should be carried down to 
the seventh degree or not. But if Mr. Har- 
rington’s statement isto be understood as 
Jaying down a rule of preferential right of 
succession amongst agnates, it will be difficult 
to reconcile it with the whole reasoning on 
which the judgment in the 37 Allahabad case 
[Buddah Singh v.Laltu Singh (4) | rests. There 
can be no doubt whatever that so far as the 
propositus is concerned, inheritance descends 
only to his three descendants and on failure 
of the third it ascends. There is absolute- 
ly no justification whatever for holding that 
in respect of collateral inheritance, the matter 
should stand on a different footing. In the 37 
Allahabad case! Buddah Singh v. Laltu Singh 
(1)] itself the Privy Council took pains to 
point out that the scheme of the Hindu 
Law of Inheritance is quite logical and 
capable of logical application; surely no 
one need go out of the way to make it 
illogical. 

As for the theory that the descendants of 
a nearer Jine should be preferred to the 
descendants of a remoter line, this is not a 

(5)2 MIA 132; 2 Suther 1;1 Sar, 161, 
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complete or accurate statement of the law. 
The true rule is that the nearer heir 
excludes the more remote. It may no 
doubt often happen that the nearer heir 
will be found in the nearer line but it would 
not be safe to paraphrase the one into the 
other. The nearer heir is to he determined 
with reference to a number of considera- 
tions, one of which no doubt may happen 
to be his being born in the néarer line. 
This rule about the ‘nearer line’ is very 
much like another rule frequently assumed 
as the basis of decision in several Madras 
cases, viz. that Bandhus, ex parte paterna 
take in preference to Bandhus ex purte 
materna. The language used by the Judi- 
cial Committees in a recent case Jotindra 
Nath Roy v. Nagendra Nath Roy (6), when 
the latter rule was brought to their Lorg- 
ships’ notice may usefully be re-called here. 


_ The rule as to the preference of the nearer 
line is no doubt stated in the judgment of 
this Court in Chinnasami Pillai v. Kunju 
Pillai (7), but much of the reasoning in that 
judgment has been set aside by the judg- 
ment of the Privy Council, in Buddah Singh 
v. Laltu Singh (4). Differing from the 
opinion of the learned Judges of this Court, 
the Privy Council specifically approved 
of the view of Messrs. Sarvadhikari, Jolly 
and Shama Charan Sarkar and they also 
approved of the authority of the commen- 
tary of Apararka. What is even more 
important is that their Lordships in the 
concluding portion of the judgment specific- 
ally accept the applicability of the spiritual 
benefit theory which the learned Judges in 
the 35 Madras case |Chinnasami Pillai v. 
Kunju Pillai (7)], expressly repudiated. 
There can be no doubt in the present 
case that on the application of the 
spirituel benefit theory the plaintiff will 
be the nearer heir, Whatever the position 
might have been at the time when the 
judgment in the 35 Madras case [Chinnasami 
Pillai v. Kunju Pillai (7)|, was pronounced, 
several pronouncements of the Privy 
Council have since laid down that even in 
determining succession under the Mitak- 
shara, the doctrine of spiritual benefit has 
got a place though only a subordinate 
place. Both in the 37 Allahabad case 
| Buddah Singh v. Laltu Singh (4)], and 


(6) 136 Ind, Cas.637; 61 M L J 442; 59 O 576: 8 
OW N1011;ATR1931P O 268; 350 W N 1153: 
(1931) M W N 978; 34 L W 465; 33 Bom. L R141: 
(1931) AL J 1009; Ind, Rul, (1932) P O29; 581A 
372 (P 0) : 

(7) 11 Ind, Cas, 885; 35 M 15%; 21 M LJ 856; 10 M 
L T 226, < - 
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in Masit Ullah v. Damodar Prasad 
(8), the Privy Council have referred 
with approval to the passage In the Veera- 
mitrodaya dealing with the position of son, 
grandson and great grandson, their right 
of inheritance, and their liability to pay 
debts and also the conferring of spiritual 
benefit. It is not, therefore, right to say 
that the Veeramaitrodaya cannot be relied: 
on as an authority in dealing with this ques- 
tion even under the Mitakshara. The 
matter is put beyond further question by 
the judgment in Jotindra Nath Roy Vv. 
Nagendra Nath Roy (6), where the doctrine 
of spiritual benefit is affirmed and applied 
by their Lordships as ‘a test’ of the measure 
of.‘propinquity’ in certain circumstances. 
In their Lordships’ opinion, it is: 

“A mistake to suppose that the doctrine of spiritual 
benefit does not enter into the scheme of inheritance 
propounded in the Mitakshara.” 

Tor these reasons, we hold that the 
plaintiff is entitled to {succeed to Sarabha- 
raju’s estate in preference to the defend- 
ants. 

As regards the direction in the decree of 
the lower Court in respect of mesne profits, 
both parties agree that tne following order 
may be substituted therefor : | 

“ And do pay the plaintiff mesne profits from Fasit 
1344, until delivery of possession or the expiry of 
three years whichever event first occurs, at the rate 
of Ra. 371, per year, lessjany kist and water tax that 
may be paid by the defendants and that the plaint- 
iff do pay Rs. 51, being the excess recovered by him 
from the defendants in respect of profits up to the end 
of Fasli 1343,” 

Subject to this variation the decree of the 
Court below is confirmed and the appeal 
dismissed with costs. 

A. i Appeal dismissed. 

(8) 98 Ind. Oas. 1031; 48 I A518; A I R 1926P O 
105; 30 W N 721; (1926) M W N &16;21L W 531; 
44 O LJ 321; 51 M LJ 792; 23 Bom. L R 1403; 7 P 
L T815; 531 A 204; 25A LJ 1 (PO) 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1159 of 1832 
December 21, 1934 

BAJPAI, d. 
Thakur EWAZ SINGH—PLAINTIFI— 
APPELLANT 
` Versus 
Kr. Rani DAN KUAR—DEFENDANT— 
RESPONDENT 
Agra Tenancy Act (IIT of 1926), s. 271—Plaintiff's 
name recorded as co-sharer—Irrebuttable presumption 
in his favour, if arises—~—Question of proprietary 
title rarsed before Revenue Court—Proper procedure 
—~Finding of Civil Court—Uow far binding, 
Under the altered state of law,as is to be found 
in the provisions ofs. 271 of the Agra Tenancy Act, 
there is no irrebuttable presumption in favour of a- 


925 
person whose name has been recorded as a co- 
sharer, 

Section 271 is quite clear and when a question of 
proprietary title is raised before a Revenue Court 
the proper procedure is to remit an issue to the 
Civil Court and the finding of the Civil Court will 
be binding on the Revenue Court but nat on the 
Appellate Court, 


S.C, A. from “the decision of the District 
Judge of Mainpuri, dated May 19, 1932. - 

; Mr. Shiva Prasad Sinha, for the Appel- 
ant. 

Messrs. N. P. Asthana and B.N. Sahai, 
for the Respondent. 

Judgment.—This is an appeal by the 
plaintiff whose suit has been dismissed by 
the lower Appellate Court. The facts are 
that he brought a suit for profits against 
Thakurain Dan Kuer for the years 1332, 
1333 and 1334 fasli on the allegation that 
he the plaintiff and Thakur Drigpal Singh, 
the husband of Thakurain Dan Kuer, were 
joint usufructuary mortgagees of certain 
property, but Drigpal Singh, realised the 
entire profits during his lifetime and his 
widow realised the rest of the profits after 
the death of Drigpal Singh during the years 
in suit. 

It was pleaded by the defendant Thaku- 


rain Dan Kauer that the plaintiff Ewaz- 


Singh was not entitled to any portion of the 
mortgagee rights although his name was 
included as a mortgagee. The suit was 
brought in the Revenue Court but upon 
this plea being raised by the defendant 
the Revenue Court remitted an issue to the 
Civil Court under the provisions of s. 271 
of the Agra Tenancy Act, Local Act III of 
1925. The Civil Court decided in favour 
of the right of the plaintiff and the Revenue 
Court accepting that finding proceeded to 
determine the plaintiff's share of the profits 
and decreed the suit for a sum of Rs. 517, 
with interest and proportionate costs, ; 

The defendant went in appeal to the 
learned District Judge and under the provi- 
sions of s. 271, sub-s.4, cl. (a) the issue 
decided by the learned Subordinate Judge 
and accepted by the Revenus Court became 
appealable before the District Judge and 
the lower Appellate Court proceeded to dis- 
cuss the evidence on the point, It came to 
the conclusion that : 

“Phe entire consideration of the mortgage was 


advanced by Drigpal Singh and not even a small 
portion of it was paid by Ewaz Singh, the respond- 


ent. 
It, therefore, held that the plaintiff had 
no proprietary interest in the mortgagee 
rights and dismissed the plaintiff's suit. 
jn second appeal it is contended before 
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me that as the plaintiff's name was record- 
ed as a co-sharer, there was an irrebutable 
presumption in favour of the plaintiff so 
faras the Revenue Court was concerned, 
and reliance was placed on certain cases 
which proceeded upon a consideration of 
8. 201, cl. 3, 0f the former Tenancy Act. 
There is no force in this contention because 
under the altered state of law, as is to be 
found in the provisions of 8.271 of the Agra 
Tenancy Act, there is no irrebuttable pre- 
sumption in favour of the plaintiff and the 
rulings relied on by learned Counsel for the 
appellant are no longer good law. Sec- 
tion 271 is quite clear and when a question 
of proprietary title is raised before a 
Revenue Court, the proper procedure is to 
remit an issue to the Civil Court and the 
finding of the Civil Court will be binding 
on the Revenue Court but noi on the 
Appellate Court. 

The finding of the lower Appellate Court 
is afinding of fact and cannot be ques- 
tioned in second appeal. I dismiss this 


appeal with costs. 
x Appeal dismissed. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 41 of 1933 
April 19, 1934 
Tex GAAND AND ABDUL RASHID, JJ. 
MOTI RAM-DIWAN CHAND-—APPELLANT 


VETSUS 
DHANNA SINGH HAVELI RAM— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 16, s. 42—Assignee applying for execution to wrong 
Court—Defect, if one of procedure only—Acquies- 
cence-— Effect of—Application by assignce— Where to 
be made—S. 42, is subject to O. XXI,r. 16. 

Where an application by the assignee under 
O. XX1, r. 16, Uiyil Procedure Code, is made to the 
Court to which the decree has been transferred and 
not to the Court passing the decree and no objection 
ig taken, the defect is one of jurisdiction and might 
be waived and itis not open tothe party acquiesc- 
ing in the Court exercising jurisdiction in a wrong 
way to turn round and challenge the legality of the 
proceedings. Jang Bahadur v. Bank of Upper 
India (3), applied. j 

An application by the assignee of a decree for 
execution canbe made only to the Court which had 
passed the decree, even though that Oourt had trans- 
ferred the decree for execution to another Court 
before the assigoment, 

Section 42 does not override the plain words of 
O. XXI,r. 16, but itis subject to it. 


L. P. A. from a judgment of Tapp, 
J.,dated May 18, 1931. 

Mr. Mukand Lal Puri, for the Appellant. 

Mr. J. G. Sethi, for the Respondent. 
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Tek: Chand, J.—On March 26, 1923, 
firm Moti Ram-Diwan Chand of Amritsar, 
obtainéd a money decree against firm 
Dhanna Mal-Haveli Ram of Hafizabad, 
District Gujranwala, from. the Court of 
Subordinate Judge at Amritsar. In Decem- 
ber 1923, on the decree-holder’s application, 
the Court at Amritsar transferred the decree 
for execution in the Gujranwala District. 
The certificate of transfer was duly pre- 
sented before the District Judge, Gujran- 
wala, who assigned the case to the Court 
of" the Subordinate Judge at Hafizabad, 
where the judgment-debtor resided. On 
May 15, 1924, the Subordinate Judge, 
Hafizabad, issued a warrant for attachment 
“of certain movable property belonging to 
the judgment-debtor. The attachment 
was duly effected, but before the property 
could be sold; the proceedings were con- 
Signed tu the record-room on December 
18, 1924. ; 
~ On February 14, 1925, the decree-holder 
assigned his rights in the decree toone 
Beli Ram of Hafizabad. Two days later, 
on February 16, 1925, Beli Ram (assignee) 
presented an application for execution of 
the decree in the Court at Hafizabad 
reciting the fact of the assignment of the 
decree to him and praying that it be 
executed against the property of the judg- 
meéent-debtor. The Subordinate Judge, 
Hafizabad, issued notice under O. XXI, 
r. 16, to the decree-holder and the judg- 
ment-debtor. On receipt of this notice the 
` judgment-debtor appeared before the Court 
on March 5, 1525, and raised numerous 
objections to the execution of the decree. 
It is not necessary to set out these objec- 
tions in detail here as they are not material 
for the purposes of this appeal. It is 
important to note, however that no objec- 
tion was raised at that time on the ground 
that the Hafizabad Court had no jurisdiction 
fo entertain. the application of the assignee 
for execution of the decree, as the assignee 
had: not obtained beforehand an order 
under O. XXI, r. 16, Civil Procedure Code, 
from the Oourt at Amritsar, which has 
passed the decree. The Hafizabad Court 
started an inquiry into the objections 
which had been raised by the judgment- 
debtor and after some proceedings the case 
was consigned to the record room on May 
2, 1925, 

Two years later, on May 18, 1927, Beli 
Ram again applied. at Hafizabad for 
execution, and notice of this application 
was duly served onthe judgment-debtor, 
but he failed to appear. These proceed- 
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ings, however, proved infructuous. On July 
23,°1928, the assignee presented another 
application, this time praying for the arrest 
of the judgment-debtor as well as for 
attachment of his property. The judgment- 
debtor was arrested in due course and 
produced before the Court, when he expres- 


‘sed a desire to apply for adjudication as 


insolvent, and the usual order under O. XXI, 
r, 40, releasing him on furnishing security 
was passed. Nothing further appears to 
have been done and the proceedings were 
again ‘‘filed as incomplete,” on September 
18, 1928. 

Finally, on November 10, 1928, the 
assignee applied for the fourth time, and 
repeated his prayer for arrest of the judg- 
ment-debtor and attachment of his property. 
The judgment-debtor was again arrested 
and the Court ordered his detention in the 
Civil Jail for a period of six months. In 
the meantime some property of small 
value belonging to the judgment-debtor, 
had been attached and sold, and the sale- 
proceeds were ordered to be applied towards 
the satisfaction of thedecree. Inthe course 
of these proceedings, on January 22, 1929, 
written objections were filed on behalf of 
the judgment-debtor against his arrest. 
These objections also are not material for 
the purposes of this appeal and it is not 
necessary to mention them here. While 
an inquiry into these objections was pro- 
ceeding, the judgment-debtor filed another 
application on February 22, 1929, in which 
it was urged for the tirst time that the 
entire proceedings inthe Hafizabad Court, 
during the preceding four years (February 
1925 to February 1929), were ultra vires and 
voidjas the assignee had not obtained before- 
hand an order under O. KAI, r. 16, from 
the Court at Amritsar, which had passed 
the decree, recognizing the assignment and 
permitting him to execute it against the 
judgment-debtor. The Subordinate Judge, 
Hafizabad, proceeded to try together both 
sets of objections, raised in the applications 
of January 22, and February 22, 1929, and 
after a lengthy inquiry passed an order 
overruling all objections raised in the first 
application, but upholding the one as to 
want of jurisdiction by reason of non- 
compliance with the “imperative provisions 
of O. XXI, r. 16." He accordingly dismis- 
sed the assignee’s application for execution. 
On appeal the District Judge affirmed 
the decision of the Executing Court. Ths 
assignee filed a second appeal in this Court, 
but it was dismissed, the learnel Judge in 
Ohambers agreeing with the Court below 
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that in the absence of an crder by ibe 
Amritsar Court under O. KAT, r. 16; the 
Court at Hafizabad. had no power to execute 
the decree at the instance of the assignee 
and therefore the entire proceedings in that 
Court from February 1925, onwards were 
ultra vires and illegal, He, Lowever, grant- 
ed a certificate to the assignee that it was 
a fit case for a further appeal under cl. 10, 
Letters Patent. The assignee appeals. 

Before us Mr. Mukand Lal Puri for the 
appellant has assailed the judgments of 
the Courts below on three grounds. He 
has urged firstly, that the lower Courts 
have erroneously assumed that under the 
law an application by the assignee of a 
decree for execution can be made only to 
the Court which had passed the decree, 
even though that Court had transferred 
the decree for execution to another Court 
before the assignment. Secondly, it is 
urged that, even if it be held that this was 
a necessary preliminary to an assignee 
taking out execution of the decree and the 
transferee Court could not entertain his 
application direct, the judgment-debtor 
in this case must be taken to have “waived” 
the objection, having regard to the fact 
that execution proceedings had been going 
‘onagainst him at Hafizabad for more than 
four years before the plea was raised. 
Thirdly, Counsel argues, that the judgment- 
debtor not having raised this objection in 
the course of the proceedings on the earlier 
applications for execution, he is barred 
from raising it now by the rule of “eon- 
structive res judicata” enunciated in Expla. 
4,8. 1], Civil Procedure Code, the principles 
of which have been held applicable to 
execution proceedings. 

After hearing Mr. Puri at length, 1 have 
no doubt that the first contention has no 
force. The statutory provision governing 
the matter isto be found in O. XXI, r. 16, 
Oivil Procedure Code, which lays down 
that where a decree is transferred by 
assignment in writing or by operation of 
law, the transferee may apply for execution 
of the decree to the Court which passed 
it and the decree may be executed in the 
same manner and subject to the same 
conditions as if the application were made 
by such decree-holder, If this be read with 
the definition of the expression “the Court 
which passed the decree” as given in 8. 37, 
there seems to be no doubt that the proper 
Court to which the application should have 
been made was the Court of the Subor- 
dinate Judge at Amritsar. Mr. Puri refers 
tos. 42, which lays down that the Court 
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executing a decree sent to it shall have the. 
shame powers in executing such decree a8 
if it had been 'passed by itself. I do not 
think, however, that this section overrides 
the plain words of O.XXI,r. 16. On the 
other hand, it seems to me that s. 42 is 
subject to O. XXI, r. 16. On this point 
there is a volume of authority both under 
the old Code of.1882, as well as the present 
Code. The first contention fails and must 
be rejected. 

On-the second point, the leading cases 
under the earlier Codes were Sheo Narain 
Singh v. Harbans Lal (1) and Amar Chan- - 
dra v. Guru Prosunno (2). In those cases 
it was held that an application. by the - 
transferee of a decree for execution, after . 
substitution of his name, could be enter- 
tained only by the Court which passed the 
decree and the Court to which the decree 
had been transferred had no jurisdiction. 
to entertain it, and that this was not an. 
irregularity which could be cured by s.578 
of the Code of 1482. In those cases -two 
grounds weie given in support of this 
conclusion. Firstly, it was pointed out 
that under s. 285 ofthe Code of 1859, as 
well as under s. 232 of the Code of 1882, 
which were the statutory provisions dealing 
with the matter then in force, a discretion 
had been given to the Court “which had 
passed the decree” to, grant or refuse the 
application for execution made by a trans- 
feree of the decree. Those sections provided 


that: 


“the transferee may apply for the execution of the 
decree to the Court which passed it, and if that 
Court thinks fit, the decree may be executed,” * 

It was accordingly held that the dis- 
cretion having: been conferred specifically 
on a particular Court, no- other Court 
could possibly have jurisdiction to enter- 
tain the application of the transferee of 
the decree for substitution and permis» : 
sion toexecute it. This argument, however, 
no longer holds good, for in r. 16, O. XXI 
of the Code of 1908, which has replaced 
the old s. 232, the words “if that Court 
thinks fit’ are not to be found. Under 
old s.232 the words “if that Court has no 
discretion in the matter and the assignee of 
the decree is entitled to execution as of right 
provided the other conditions mentioned . 
in the rule have been satisfied. This part 
of the reasoning of the decisions above - 
referred to has, therefore, become obsolete. 
The other ground on which the decision 
preceeded was brought out prominently by 
Markby, J., in Sheo Narain Singh Vv. : 

O)14 W R65;5 BL R497, d 

(2)27 0 488, 
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-Harbans Lal (1), as follows: 

“It would lead to the greatest of difficulties if in 
one Court one party was recognized as being the 
holder of and having the control over,a decree and 
at the same time in another Court another party 
was recognized as being in that position.” 

The same argument was used by some 
of the High Courts in interpreting in a 
Similar way 8.234 of the Code of 1882, 
which laid down the procedure for execution 
of a decree against the legal representa- 
tives of a judgment-debtor who had died 
before the satisfaction of the decree, In 
that section also, it was provided that the 
application to execute the decree against 
the legal representative of the deceased 
judgment-debtor should be made “to the 
Court which passed it.” That section has 
been replaced by s. 50 of the present 
Code, the phraseology of which is so far as 
this matter is concerned, identical with 
that of the repealed section. In several 
cases decided in India ithad been held 
that anapplication under these sections 
can be made only tothe Court which had 
passed the decree and that the Court to 
which thedecree had been sent for execu- 
tion was noi competent to entertain it 
and make an order of execution against 
the legal representative. It was further 
held ‘that if such an order had been made 
by the latter Court, it would be without 
jurisdiction and that the irregularity could 
not be waived, This matter, however, has 
been set at rest by the recent pronounce- 
ment of their Lordships of the Privy 
Council in Jang Bahadur v. Bank of Upper 
India (3), where it has been ruled that an 
application under s.50 must be made to 
the Court which had passed the decree but 
if this was not done and the application 
had been presented to the Court to which the 
decree had been transferred and no objec- 
tion had been taken, the defect was one of 
procedure and not of jurisdiction and 
might be waived. Their Lordships speci-. 


` fically ruled that the jurisdiction of the 


transferee Court over the subject-matter 
continued as before and the mere fact that 


a certain procedure had 

“not been complied with, was not fatal to the 
exercise of that jurisdiction but that it was merely 
a defect in procedure which might be waived and 
the party who had acquiesced inthe Gourt exercis- 
ing this jurisdiction in a wrong way could not after- 
wards turn round and challenge the legality of 
the . proceedings.” 

It seems tome that these observations 


apply fully to cases under O. XXI, r. 16, 

(3) 109 Ind. Oas. 417; A I R 1923 P C162; 55I A 
927: 3 Luck. 314; 32 O WN 790;5 O W N 502; 26 
ALJ 68i; 430 L J 23,28 L W 25; 30 Bom. LR 
1373; 55 M L J545; (1928) MW N 883 (P 0). 
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the wording of which on this point is, as 
alraady stated, analogous to that of s. 50. 
It follows from the foregoing discussion 
that neither of the grounds on which the 
decision in Shen Narain Singh v. Harbans 
Lal (1), or Amar Chandra v. Guru Prosunno 
(2), wasfounded holds good any _ longer. 
Recently the Calcutta High Court In: 
Shailendra Nath Ghose v. Surendra Nath 
De (4), following the decision of the Privy 
Council in Jang Bahadur v. Bank of Upper 
India (3), cited above, has held that where 
substitution under O. XXI, r. 16, is made 
by the transferee Court it was merely an 
irregularity whichmay be waived by ac- 
quiescence, and that when this has been 
done, the party acquiescing cannot turn 
round and question the jurisdiction of the 
Executing Court. 

On the facts there can be no doubt that 
in the case before us the respondent 
judgment-debtor had clearly waived the 
objection. The second contention of the 
appellant must, therefore, prevail. In this 
view ofthe case it is not necessary to 
decide the third point as to whether the 
objection is barred by the rule of construc- 
tive res judicata. 

I would accordingly accept this appeal, 
set aside the judgment of the learned 
Judge in Ohambersand of the District 
Judge and remit the case to the District 
Judge for decision in accordance with law. 
It will be open to the judgment-debtor 
to support the ultimate decision of the 
executing Court on any of the points 
which had been raised by him before that 
Oourt but had been decided against him. 
Having regard to all the circumstances 
of the caseand the fact that the question 
was not free from difficulty, I would leave 
the partiesto bear their own costs in all 
Courts. 

Abdul Rashid, J.—I agree. 

Appeal accepted, 


NL 
(4) 129 Ind. Oas. 572; AI R1930 Oal. 614; 57 O 
1137; 34 OW N 437; Ind. Rul. (1931) Oal. 220, 
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First Civil Appeal No. 23 of 1934 
November 28, 1934 
BENNET, J. 

DESA AND ANOTHER —DEFREN DAN TS — 
APPELLANTS 
versus 
Lala DHUM SINGH ano ANOTHER — 
PLAINTIFFS AND ANOTHER —DEFENDANT 
— RESPONDENTS 
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14—Suit for damages for wrongful cutting ‘down 
of trees ex-proprietary rights in which are alleged 
to belong to plaintiffs—Suit, if righily instituted 
in eivil Court-—Ex-proprietary rights, if confer 
occupancy rights—Occupancy rights, meaning of 
—Sale of trees—Effect—Hzxistence of grove on sir 
land—Ex-proprietary rights, if can accrue thereon 
—Sale certificate stating that rights pass to defend- 
ants—Effect of. 

A suit for damages from defendants for having 
cut down certain treés alleging that the ex-pro- 
prietary right in the trees belonged to the plaintiff, 
does not come under s. 83 (3), Agra Tenancy Act 
and will be correctly brought in the Civil Court. 

A right of occupancy implies a right to occupy, 
thatisa right to cultivate the land or use itin a 
manner equivalent to cultivation, such as to use 
for grove of pasturage. Ex-proprietary rights confer 
& right of occupancy. The sale of such a right 
therefore, should allow the creation of the right 
of the former owner to hold the land either for 
agricultural purposes or as grove land or as 
pasturage at the favourable rates ins. 14, sub-s (l) 


and with the security of tenure of an occupancy 


tenant. 

The Agra Tenancy Act intends that the existence 
of a grove shall allow ex-proprietary rights to 
accrue in sir land without any let or hindrance, 
Yakub Ali v. Tajammul Hussain Khan (1), not 
followed. 

_A statement in the sale certificate that all the 
rights of the defendants in scattered trees or 
in groves passed to the auction-purchaser cannot 
pass the rights, in the grove in question because 
those rights are not capable of transfer owing 
- the provisions of s,14 of the Agra Tenancy 

ct. 

F. C. A. from an order of the Additional 
Subordinate Judge, Muzaffarnagar, dated 
September 15, 1933. .« 

Mr. Mukhtar Ahmad, for the Appellants. 

Mr. S. N. Gupta, for the Respondents. 


Judgment.—This is a first appeal from 
-= order by the defendants Nos. land2. The 
plaintifis brought a suitin the Court of the 
Munsif claiming damages from the defend- 
ants for having wrongfully cut down certain 
trees alleged to belong to the plaintiffs. 
These trees stood on a certain plot, formerly 
the six Jand of defendants Nos.land2. In 
1927. there was an auction sale of the 
zamindarit share of the defendanis Nos. 1 
and 2 and the plaintiffs purchased at 
auction sale and received dakhalnama on 
August 29, 1927. This was after Act III 
of 1926 came into force, The land although 
sir had a grove standing on it planted by 
defendants Nos. 1 and 2. Subsequently 
they sold the trees to defendant No. 3, who 
‘cut them down. After the auction sale 
rent was assessed by the Revenue Court on 
the plot as the exproprietary tenancy of 
defendants Nos. 1 and 2, The claim of the 
plaintiffs was that under the auction sale 
the proprietary rights of defendants Nos. 1 
and 2 in all their groves including the grove 
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in suit passed tothe plaintiffs and that the 
ex-proprietaly tenancy of defendants Nos. I- 
and 2 arosein the land only. This view of 
the law has been taken by the lower 
Appellate Court following a case reported in 
Yakub Aliv. Tajamul Hussain Khan (1) by 
a learned Single Judge of this Court. The 
defendants have appealed alleging firstly 
that the suit was not cognizable by the 
Civil Court. It was argued that the plaint- 
iffs could have sued in the Revenue Court 
under s. 85 (3) of Act IIT of 1926. This sub- 
section entitles a land-holderto sue a tenant 
for compensation for acts defined in sg. 84 - 
as detrimental tothe Jand or inconsistent 
with the purposes for which it was let. I 
do not think that this section would be 
appropriate to the present plaint asthe plaint- 
iff claims that the proprietary right in the 
trees belonged to the plaintiffs. Accord- 
ingly I hold that the suit ofthe plaintiffs 
was correctly brought in the Civil Court. 
The second and third grounds of appeal 
argued that the defendants Nos. 1 and 2 
are grove holders and that the defendants 
have a right in the trees standing on the 
land. 

I have considerable difficulty in accepting 
the view of law laid down in the ruling 
quoted. That ruling does uct appear to 
deal with the following difficulty: Section 14, 
Act ITI of 1926 lays down that on the trans- 
fer by foreclosure or sale in execution of a 
decree or by voluntary alienation otherwise 
than by gift or exchange ‘between co-sharers 
a landlord shall become a tenant with a 
right of occupancy in his sir and in the land 
which he has cultivated continuously for 
10 years at the date of transfer. Sub-s. (8) 
states that for the purposes of subs. (1) the 
use of Jand as grove land shall not be 
deemed cultivation. Accordingly therefore 
in the case of land not sir the ex-proprietary 
rights would not arise if a grove stood on. 
the land but the section does not state that 
for sir the existence of a grove will prevent 
the arising of ex-proprietary rights.. Clearly 
therefore in the present case the ex-pro- 
prietary rights did arise and the Revenue 
Court confirmed the existence of those rights 
by assessing ex-proprietary rent on the 
holding. Now ex-proprietary rights confer a 
right of occupancy. A right of occupancy 
is not defined by the Act other than the 
definition in s. J6,but it is clear that a 
right of occupancy implies a right to occupy 
that is a right to cultivate the land or use it. 

(1) 143 Ind. Oas 247; A I R1932 All. 653; L R- 


Hs 383 Rev; 17 R D 9); Ind, Rul, (1933) All 


at 
1 


, 


as to use for grove or pasturage. 
follows from the definition of land ins. 3, 


1935 


in a manner equivalent to cultivation, T 
is 


suh-s. (2) asland which islet or held for 
agricultural purposes or as grove land or 
for pasturage. The sale therefore should 
allow the creation of the right of the former 
owner to hold the land either for agricul- 
tural purposes or as grove land oras 
pasturage atthe favourable rates ins. 14, 
sub-s. (1) and with the security of tenure of 
an occupancy tenant. Now if the view of 
the lower Court were correct that on such @ 
sale, the former owner would have a right 
only tothe land and. the right in the trees 
would pass to the transferee, then the situa- 
tion would arise that the ex-proprietary 


tights would merely be theoretical and’ 


would be of no practical value tothe former 
owner as long as the trees stood on the land. 
There is no provision in the Tenancy Act 
under which the former owner could insist 
on the transferee removing the trees and 
that it would be open tothe transferee to 
keep the trees standing on the holding for 
many years until they ceaseto exist. The 
case, therefore, would be that where the 
former owner had used his sir land for the 
purpose of a grove, he would in factona 
sale obtain none of the benefits intended by 
s. 14 of the Tenancy Act but where he used 
his sir land for cultivation, he would obtain 
allthe benefits. Ido not think that the 
section intended that such a difference 
should arise and if sucha difference had 
been intended, I consider that sub-s. (8) 
would have made provision for such a 
difference. That sub-section ag already 
noted does provide that for land other than 
str land the existence of a grove prevents 
the accrual of ex-proprietary rights. The 
natural provision would be to have said 
that the existence of a grove on sir Jand 
would also prevent the accrual of ex-propriet- 
ary rights. Asthe Act does not say so, { 


consider that the Act intends that the exis-- 


tence of agrove shall allow ex-proprietary 
rights to accrue in sir land without any let 
or hindrance and thet the theory of law put 
forward by the lewer Court is Incorrect as 
that theory would in practice deprive the 
former owner of any: benefit from his 
ex-proprietary rights. As regards the state- 
ment in the sale certificate that all the 
rights of the defendants in scattered 
trees orin groves passed to the auction- 
purchaser, I consider that this provision 
could not pass the rightsin the grove in 
question because those rights are not 
capable of transfer owing to the provisions of 
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s. 14 of the Agra Tenancy Act. 

For the reasons which I have given, I 
allow this first appeal from order with costs 
throughout, and I set aside the decree of the 
Court below and restore the decree of the 
Gourt of first instance dismissing the suit of 


the plaintiffs. 

Leave is granted for Letters Patent 
Appeal, | 

NG Appeal allowed, 


ee eee 


ALLAHABAD HIGH COURT 
Execution First Civil Appeal No, 136 
of 1933 
December 11, 1931 
NIAMAT-ULLAH AND ALLSOP, JJ. 
Sayed RASHID AHMAD—DEFENDANT 
—-~APPLICANT—A PPELLANT 
Versus 
Lala BANSI DHAR—PLAINTIFF— 


OPPOSITE BARES ADON ENG ng 
Execution—Sale of agricultural lands—U. : 
Government Shae bagna No. Sl agar of—~ 
hether applies to pending execution proceedings, 
Whe akle object of Notification No. 576/I-A-93 
issued by the U. P. Government was to have sales of 
agricultural lands, ordered to be sold in execution 
of decrees, conducted under the immediate super- 
vision of the Collector who might devise means of 
satisfying the decree without recourse to the neces- 
sity of selling the land. lt applies not only to the 
execution proceedings which may be instituted 
after it was issued but also to pending execution 


proceedings. 


Ex. F. C. A. from the decision of the Sub- 
ordinate Judge of Moradabad, dated 
July 18, 1932. 

Mr. M. H. Faruqi, for the Appellant. 

Mr. Mukhtar Ahmad, for the Respondent. 

Judgment.—The appellantis the judg- 
ment-debtor in certain execution proceed- 
ings in which agricultural land belonging 
to him was ordered to be sold. The land 
was not ancestral within the meaning of 
the notification under which execution of 
decrees for sale of ancestral property had 
to be transferred to the Collector. It was, 
however, revenue paying land. All the 
execution proceedings had been taken in 
the Civil Gourt and the sale alone was to 
take placethrough the Collector. The sale 
was fixed for July 20, 1932. Before it 
could take place the judgment-debtor made 
an application pointing out that under a 
recent notification (No. 576/I-A-93), the 
execution of decrees in which agricultural 
land is to be sold should be transferred 
to the Collector. The notification last 
mentioned modifies the earlier notification 
of 1911 so as to extend its application to 
all agricultural land ancestral or ‘other 
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wise. The judgment-debtor’a objection 
was disallowed by the lower Court which 
held that the amending notification caunot 
have’ retrospective effect, the order for sale 
having been passed long before the notifi- 
cation. 

The judgment-debtor has preferred the 
present appeal. It is argued on his behalf 
that the question is only one of procedure 
and the notification relied on by him must 
apply not only to the execution proceedings 
which may be instituted after it was issued 
but also to pending execution proceedings. 
We think, that this contention is correct. 
The whole object of the notification was 
to have sales of agricultural lands, ordered 
to be sold in execution of decrees, con- 
ducted under the immediate supervision 
of the Collector who might devise means of 
satisfying the decree without recourse to 
the necessity of selling the land. To hold 
that the notification applies only to execu- 
tion proceedings instituted after its date 
would be to deprive it of much of its 
utility. 

For these reasons we hold that the 
appellant’s objection was correct and the 
proceedings for execution of decree should 
be transferred to the Collectorin terms of 
the notification referred to. Theorder of 
the lower Court is set aside and the case 
is returned to that Court with the direction 
that the procedure laid down by the rules 
for transmission of execution cases to the 
Collector be followed in this case. The ap- 
peal is allowed with costs. 


N. Appeal allowed. 


‘EES anana 


MADRAS HIGH COURT 
Appeal against Order No. 319 of 1932 
September 18, 1934 
CURGENVEN AND OCoRNIsH, JJ. 
Tae OF FICIAL RECEIVER or KISTNA — 
APP&LLANT 
versus 


Tas IMPERIAL BANK or INDIA, at 


BEZWADA AND OTHERS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
r. 58—Decree against insolvent— Objection by Official 
Receiver—Appeal, competency of—Official Receiver, 
whether ‘representative’. 

The question whether an Official Assignee or Re- 
ceiver is a representative of an insolvent within the 
meaning of s. 47, Oivil Procedure (ode, depends 
upon the true character of the proceedings. If his 
application is to stay an execution sale of property 
or to release property from an attachment on the 
ground’ that the property in question is property 
of the insolvent which has .bscome vested in him, 
he is not to be regarded as acting in a representative 
capacity and s. 47 has then no application, 
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An attachment would not prevent the vesting of 
the debtor’s property in the Receiver.on the insolvency’ 
of the debtor. Raghunath Das v. Sundar Daskhettru 
(1), and other cases referred to. a 

A. against the order of the Court ofthe 
Subordinate Judge, Bezwada, dated April 
26, 1932, and made in E. A. No. 334 
of 1932 in E. P. No. 120 of 1931 in O.B. 
No. 28 of 1931. 

Mr. P. Satyanarayana Rao, for the Ap- 


pellant. nance 
Messrs. Moresly and Thomas, for the 
Respondents. 


Judgment.—The appellant is the 
Official Receiver of Kistna, and. as such, 
the Receiver in the insolvency of the 
2nd and 3rd respondents to this appeal. 
The first respondent, the Imperial Bank 
of India, obtained a money decree against 
the two other ‘respondents and against 
the fourth respondent, a son of the third 
respondent, in respect of his share in-the 
joint family property. This decree was 
obtained in March 1931. 

The second and third respondents were 
respectively adjudicated insolvents `-on 
September 12, 1981, and January 11, 1932. 

The Bank had attached the property 
of the two insolvents and the sharé ..0f 
the fourth respondent before judgment. 
This attachment could not, of course, 
operate to prevent the vesting -of- the 
insolvents' property in the Official Receive 
on their later insolvency, Raghunath- Das 
v. Sundar Daskhettru (1). ter 

The Bank subsequently took steps. to 
bring the fourth respondent's share in the 
property to sale. Objection was made by 
the Official Receiver in a petition dated 
April 19, 1932. In this petition-he alleged’ 
that on March 4, 1932, he had come -to 
know from information given -by some of 
the creditors that the property which. the 
Bank was going to‘sell was the self- 
acquired property of the second and third 
respondents and another man, and, con- 
sequently, property in which the fourth 
respondent had no right or share. The 
petition prayed that the property: should 
be released from the attachment and that 
the Bank’s sale. should be stayed, or, 
in the alternative, that the sale proceeds 
should be depositedin Court pending the 
determination of the question of who was 
entitled to them. a 

The Court dismissed the petition. The 


(1) 24 Ind. Oas. 301; 42 O 72;18 O WN 1053;'1 1. 
W 567; 27 ML J159; 16 M LT 353; (1911) M W 
N 747; 16 Bom. L R14; 20 C-L J 999; 14 ALI 
154; 41 I Azdi (P.O) Cae 


er 


_judgment-debtor 


-Official Assignee of 
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Jtidge seems to have thought that there 

ad been some undue delay in bringing 
the petition. But the ground of his 
decision was that no reason had been 
shown why the Bank should suffer further 
expense by having the sale posipuned. 
It is from this order that the Official 
Receiver has appealed. 


Mr. Nambiar on behalf of the Bank has 
taken the point that the Official Receiver's 
positionis not maintainable as an applica- 
tion under s, 47, Civil Procedure Code 
inasmuch as the Official Receiver is not 
a “representative” “within that section. 
He contends that the only. footing on 
which the petition can stand is as a claim 
or objection under O. XXI, r. 58; and an 
order made under this last mentioned 
tule isundoubtedly not appealable. 


.. The Receiver or Assignee in insolvency 
may be for some purposes the representa- 
tive of the insolvent. In Baghunath Das 
v. Sunoar Daskheitru (1), their Lord- 
ships of the Judicial Committee held that 
the failure of the “judgment-creditors to 
serve a notice under s. 248 of the 1882 
Code (now represented by O. XXI, r. 22 
of the 1908 Code) on the Official Assignee 
as the legal representative of the insolvent 
rendered the sale in 
execution of the decree inoper:tive. That 
was a decision that the Official Assignee 
was the legal 1 epresentative of.the insolvent 
for the purpose of proceedings in execu- 


. tion under s. 248. .There was, however, 


no definition of ‘legal representative’ in 
the 1882 Code. Now, by 8.2, cl. (ii) of 


.the 1903 (ode, a ‘legal representative’ 


is defined as meaning a pers.n who in 
law represents the estate of a deceased 
person. By virtue of the new definition, 
therefore, the Official Assignee or Receiver 
of an insolvent would not te his legal 
representative for the purpose of O. XXI 
r. .2:; though a rule of this High Court 


“Fequires that a notice under O. XXI, 


r. 22, shall be given to the Official Assignee 
‘or Receiver. 

The principle to be derived from the 
cases [See Kasi Prasad v. Miller (2), G. E. 
Gray O hetal Assignee v. Hazari Lal (3), 
Sardarmal v. Aranvoyal Sabhapathy (4), 
Madras v. Anju 
Dihshithar (5), Mohitesh Datta v. 


(2) 7 A 752; AW N 1885; 1)6. 


. C3) 30 A 486; A WW N 1908, 2°3; 5 A LJ 553, 


3S 21 B 205. 


PL Gas, 85; 48 AÍ L J530, AT R 1995 Mad, 
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Rai Satish Chandra Chowdhuri (8)], appears 
to be that the question whether an 
Official Assigaee or Receiver isa ‘‘repre- 
sentatvie” depends on the true character 
of his proceedings, If his application is 
to stay an execution sale of property or 
to release property from an attachment 
on the ground that the property in ques- 
tion is property of the insolvent which 
has become vested in him, the authorities 
above cited show that he is not to be 
regarded as acting in a representative 
capacity. Section 47 has then no applica- 
tion, because the Official Receiver is 
exercising his right as Receiver to recover 
property which is vested in him and is 
not pursuing a claim as a representative 
for a party to the suit in which the decree 
was made, 

In the present case the Official Receiver’s 
petition is headed as brought under s. 47 
and O. XXI, r. 58, of the Civil Procedure 
Code, and ss. 4,5 and 52 of the Provincial 
Insolvency Act. But it is necessary to 
look at the substance of the petition. It 
is clear from para.4 of the petition that 
in reality he is making a claim or 
objection under O. XXI, r. 58. In these 
circumstances, we must hold that the 
order made on the petition is not appeal- 
able and that this appeal must be dismissed 
with costs. 

Appeal dismissed. 


A. 
(6) 186 Ind Oas. 593; 35 O WN 971;A I R 1932 
Cal, 203; Ind, Rul, (1932) Oal, 225. 





ALLAHABAD HIGH COURT 

Civil Revision Application No. 404 of 1934 
December 19, 1934 
KENDALL, Aore. O. J. 
SRI NATH—PLaINTIFF-~-APPLICANT 
VETSUS 

MATA PRASAD AND OTHERS— 

DEFENDANTS—OPPOSITE PARTIES 
Civil Procedure Code (Act V of 1998), O. XVII, 
r. 1, s 115—Question whether there is sufi- 
cient cause for an adjournment—Whether one of 
fact—Jurisdiction of lower Appellate Court to decide 
it—Decision, tf final, onthe point—Revision, when 
justifiable. ME. 
Under O. XVII, r. 1, Civil Procedure Code the 
Court may, if sufficient cause is shown at any stage of 
the suit, grant timetothe parties or to any of 
them, and may from time to time adjourn 
the hearing of the suit. The question of whether 
there is sufficient cause for an adjournment is a 
question of fact, and the lower Appellate. Gourt 
undoubtedly has jurisdiction to decide the matter. 
Whether the decision of the lower Appellate 
Gourt oo the merits is right or wrong, it must 
be held to be final on this point. Unless it is 


clear tliat the trial Gourt acted irregularly, the High 
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Ccurt should not interfere in revision. 
Sundar Singh (1) relied on. 


Yad Ram v. 


C. R. App. against an order of the Sub- 
ka Judge, Mirzapur, dated February 1, 
1934. 

Mr. Jawala Prasad Bhargava, for the 
Applicant. 

Mr. S N. Verma, 
Parties. 


Judgment.—This isan application for 
the revision of an appellate order of the 
Subcrdinate Judge of Mirzapur upholding 
the decision of the trial Court. A prelimi- 
nary objection has been raised that the 
provisions of s.115 of the Civil Procedure 
Code will not cover such a case as the 
present. The circumstances are as fol- 
lows : ; 

The plaintif-applicant sued one Lachhu 
Ram in the Munsif's Court, and April 27, 
1932, was fixed for issues. There were 
adjournments, first on the application of 
the defendant and then on that of the 
plaintiff until July 11, for which date 
the plaintiff summoned eight witnesses, 
but one of his witnesses, Ram Sagar, was 
unserved. The plaintiff, however, intimated 
that he was ready to goon withthe case, 
but the defendant made an objection on 
the ground that all the witnesses should 
be heard on one day, and in“nis the 
plaintiff also asked for an adjournment, 
with the result that ihe hearing was post- 
poned until Atigust 17, for which date 
beth parties summoned witnesses. On this 
again Ram Sagar was not present, though 
he had been summoned, and another 
witness, Mahadeo Prasad, was stated to be 
in jail. The plaintiff, therefore made an 
application to the Oourt to issue a com- 


for the Opposite 


mission to examine Ram Sagar, and this ` 


was allowed. On September 16, 1932, the 
plaintiff applied that the defendant had 
died and that his heirs might be brought 
on to the record. The heirs wereimpleaded, 
and February 13, 1933, was fixed for fresh 
issues and April 19, for final disposal. 

In the meanwhile proceedings had been 
taken for the issue of a commission for the 
examination of the witness Ram Sagar, 
and April 12 had been fixed by the Com- 
missioner for this purpose. On April Jl, 
however, the plaintiff made an application 
to the Court of the Munsif, in which he 
stated that Ram Sagar had gone from Cal- 
cutta to Rangoon. At the same time the 
plaintiff applied for summoning his other 
witnesses, all of whom were loca] men, 
but he mentioned that Mahadeo Prasad, 
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the witness who had previously been in 
jail, had been arrested the day before.the 
application. 
any order granting an adjournment of the, 


The Munsif did not record , 


hearing, but it does appear that he sent, . 


a telegram tothe Commissioner. We do not, 
know how the telegram was worded, but we, 
do know that in reply the Commissioner sent 
a letter to the Court dated May 1, saying 
that he had fixed May 21, for the record- 
ing of the evidence of Ram Sagar. 

The case was, however, taken up by the 
Munsif on Apr.1 19, and was disposed of 
by him on the merits apparently under 
O. XVII,r. 3. An appeal was made by 
Judge 
partly on the ground that O. XVII, r.3 
did not apply, and partly on the merits, 
namely that an adjournment should have 
been allowed. The lower Appellate Court, 
however, found that the suit had been 
adjourned more than cnce on the plaintiff's 
request, that the plaintiff had had seven 
weeks at his disposal to be ready with. 
his evidence since February 13, 1933, and 
that therefore nc good cause for adjourns. 
ment was shown. | re 

It has been. argued in support of the 
present application, in the first place, thaf 
O. XVII, r. 3, did not apply because the 
Jast adjournment, namely that from 
February 13, until April 19, had not been 
made at the plaintifi's request, 
very technical plea, because it is probable 
that the last order of adjournment was on 
August 17, 1932, the proceedings since 
then having been in suspension owing to 
the death of the defendant. But the matter 
does not appear to me to be of any im- 
portance, because the question that. the 
Court had to decide on April 19, . was 
whether an adjournment should he allowed 
or whether tne suit should be disposed of. 
Under O. XVII, r.1, the Court may, . if 
sufficient cause is shown, at any stage of 
the suit grant time to the parties or to 
any of them, and may from timeto time 
adjourn the hearing of the suit. The 
question of whether there is sufficient cause 
for an adjournment isa question of fact, 
and the lower Appellate : Court undoubted- 
ly had jurisdiction to decide the matter. 
Whether the decision of the lower Appel- 
late Court on the merits is right or wrong, 
it must be held to be final on this point: 
This is the view expressed in a Bench 
decision of this Court in Yad Ram v, 
Sundar Singh (1), on which the opposite 

(1) 74 Ind, Cas, 778; 45 A 425; 21 AL J 313;. AI 
R 1923 All 392. ` 
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party has relied. The facts are not 
exactly similar to those in the present case, 
but.t{hey are analogous, and the principle 
issthe same. It has been argued, however, 
that this Court may look to the decision 
of the lower Appellate Court, but to the 
decision, - not of the Munsif, and if it 
comes to the conclusion that the Munsitf 
acted either without jurisdiction or. with 
material irregularity, it will be justified in 
interfering. Itis claimed that the Court 
had by its telegram of April 11, extended the 
time for the return of the commission which 
had already been issued, and that to proceed 
to dismiss the suit without considering the 
evidence of this witness was an irregularity. 


It is not clear. from the judgment of the 


lower Appellate Court whether the cir- 
cumstances surrounding the issue of this 
telegram were brought to the notice of the 
Court by Counsel for the plaintif-appli- 
cant. But the evidence that is before me 
was before that Court, and the sending 
of the telegram was one of the facts on 
which the Court was able to base its 
decision. It has not been proved that 
the trial Court intended to grant an 
adjournment. Itis quite possible that the 
telegram was issued at the instance of the 
- plaintiff and on the chance that the com- 
mission might be returned in time for 
the hearing on April 19, though the dates 
certainly make it unlikely that the com- 
mission could be returned in time. The 
mere fact, however, that. the Court issued 
telegram to- the Commissioner does not 
prove that the Court intended to grant an 
adjournment and the lower Appellate 
Court may have been perfectly right in 
holding that the trial Court had not acted 
irregularly in refusing to wait for the return 
of. the commission in spite of the fact that 
the Commissioner had fixed adate for the 
evidence of this witness which: was actually 
Jater than the date for the final disposal 
of the suit. When the suit was disposed 
of that date had not been intimated to 
the Court, and all that was known was 
that the Commissioner had apparently been 
told in the telegram of the Court to fix a 
later date. 

It is, therefore, not clear that the Munsif 
acted irregularly, and I should not be 
justified in interfering on this ground either. 
The result is that the application fails 
and is dismissed with costs. 

N, Application dismissed, 
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SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Revision Application No. 111 
of 1934 
August 23, 1934 
Ferrers, J. O. AND O'SULLIVAN, A. J.C. 
CHETUMAL REKUMAL— APPLICANT 
VETSUS 


EMPEHROR—Oprosite PARTY 

Criminal Procedure Code (Act V of 1698), ss. 234, 
260, 282 (2:— More than one offence of receiving and 
retaining stolen property —S. 234, if only permits trial 
of separate offences at same trial— Under g, 262 (2) 
separate sentence to the extent of three monihs may 
be passed for each separate conviction—Criminal trial ` 
— Accomplice, meaning of—Hvidence Act (I of 1872), 
ss. 144, illus. (bi, 133—Accomplice, testimony of — 
Corroboration, when needed. 

if more than one offence of receiving or retaining 
stolen property, is by application of s. 234, Criminal 
Procedure Code, tried at one summary trial, the 
aggregate value of the property in respect of the 
separate offences should not be taken but the value 
of the property in respect of each separate offence 
should be taken; each offence is to be regardedas 9 
separate offence and tried separately. Section 234, 
Oriminal Procedure Code, does not permit of three 
offences being lumped together so as to be treated 
as one offence, but merely permits of the trial of 
the three entirely separate offences at the same 
trial. [p. 938, col. 2.] 


jt is clear from the terms of s. 262 (2), 
Criminal Procedure Code that a separate santence 
to the extent of three months may be passed for 
each separate conviction aud when a person ig 
convicted at one trial for two or more offences, 
it is incumbent upon the Court to pass a 
separate sentence for each offence. Emperor v., 
Dharamdas (1) and Emperor v. Mi Hlwa (2), relied 
on. [p 939, col. 1.) , : 

An “accomplice " is one who is a guilty associate 
in crime or who sustains such a relation to the 
criminal act that he could be charged jointly with 
the accused. Jt isnot every participation in a 
crime which makes a party an accomplice init go 
as to require his tes timony to be confirmed, 
(ibid. ] 


A person who himself steals and hands over the 
stolen property to another who is charged with 
having received and retained the stolen property 
with dishonest intention, would be an accomplice in 
the offence ef receiving stolen property. [p. 939, col. 


9 | 

Both by the Law of England and India the evi- 
dence of an accomplice is admissible and a convic. 
tion is not illegal because it proceeds upon the 
uncorroborated testimony of an accomplice. But the 
presumption allowed by illus. (b), s. 114, Evidence 
Act, that an accomplice is unworthy of credit, 
unless he is corroborated in material particulars, 
has become a rule of practice of almost universal 
application, This rule cannot, however, override the 
statutory provision, It is neither wise nor feasible 
to convert whut was in its origin and is under the 
Act a cautionary rule of practice into an artificial 
rule of law. Section 133, Evidence Act, ig 
unequivocal in its terms and to hold that cor- 
roboration is essential isto refuse to give effect 
to the section. The sequel to the illustrations 
to s. 114 are frequently disregarded. A proper 
consideration of these will make it clear | 


438 
that it was the intention of the legislature to ensure 
that the provisions of s. 114 are not to be regarded 


as being mandatory or of universal application. 
The principal reasons for holding that an accom- 


plice is unworthy of credit are, (l) because an 
accomplice is likely to swear falsely in order to 
shift the guilt from himself; (2) because an 


accomplice, as a participator in crime, and consequ- 
ently an immoral person is likely to disregard the 
sanctity of an oath, and (3; because he gives his 
evidence under the promise of a pardon, or in the 
expectation ofan implied pardon, if he discloses all 
he knows againstthose with whom he acted erimi- 
nally, and this hope would lead him to favour the 
prosecution. It, therefore, follows thatin a case 
where these reasons are absent, there would gene- 
rally be no objection whatsoever toconvict an ac- 
cused person on the uncorroborated testimony of an 
accomplice. in other words, the question as to whe- 
ther corroboration is necesssary, and if so, to what 
extent, is a question to be decided on the facts of 
each particular case. Much dependson the nature 
of the offence, the extent of the complicity of the 
witness in it and the circumstances under which 
the accomplice makes his statement. In some cases, 
though these would be exceptional, no corroboration 
may be necessary; in cthers slight corroboration 
may be sufficient: in other cases the evidence 
of an accomplice may require the very strongest 
corroboration Queen-Empress v. Maganlal (4) and 
pomi Madho v. Emperor (6), referred to. [p. 940, col. 
1, 

Mr. K. H. Nagranz, for the Applicant. 

Mr. Partabrai D. Punwani, for the Crown. 

Judgment.—Two boys Lalia and 
Kania, aged about 12 were tried 
summarily and convicted by the Special 
First Class Magistrate, Cantonment and 
Sadar Bazar, Karachi, under s, 380, Penal 
Code, for thefts of lengths cf elec.ric wire 
committed on three different occasions 
between April 19 and 22, 1934. In the 
course of their trial the boys stated that 
they had sold the stolen property to the 
present applicant whereupon the Sub- 
Public Prosecutor, applied to the Magis- 
trate under s. 351, Criminal Procedure 
Code, that action should be taken against 
the applicant for offences under s. 41], 
Penal Code. This was acceded to and the 
applicant was sent up for trial before the 
same Magistrate in respect of three separ- 
ate offences under s. 411, Penal Code, for 
baving received the stolen wire on three 
different dates. 

The stolen property was valued in the 
first report at Rs. 60. The applicant was 
tried eummarily by the learned Magistrate 
and convicted in respect of the three 
offences and sentenced to pay a fine of 
Rs. 25 for the first offence or in default, 
two months’ rigorous imprisonment a 
similar fine and similar term of impri- 
sonment in default, for the second offence 
and a fine of Rs. 50 or in default two 
months’ rigorous imprisonment for the 
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third offence, the alternative sentences 

of imprisonment to run consecutively. ` 

Against these convictions and sentences 

the applicant has now applied in revision. 

to this Court. Mr. Nagrani, the learned 

Advocate for the applicant, has contended 
in the first place that the trialis void ab 

initio as the aggregate value of the stolen 
property in respect of the three offences 
being over Rs. 50 the case should not have 
been tried summarily. We cannot agree 
that there is any force in this contention.. 

The relevant portion of s. 260, Criminal 
Procedure Code, reads: 

5 7 Notwithstanding anything contained in this 
0a8; 4 
(a) the District Magistrate; 

(b) any Magistrate of the First Class speclaliy 
ka aka in this behalf by the Local Government, 
an ; 

(c) any Bench Magistrates invested with the powers. 
of a Magistrate of the First Class and specially. 
empowered in this behalf by the Local Government 
may, if he or they think fit, try ina summary way. 


all or any of the following offences: 
* * * * * 


(f) receiving or retaining stolen property under 
s. 411 of the same Code, where the value of such 
property does not exceed fifty rupees,” 

It will be observed that cl. (f) to s. 260, 
Criminal Procedure Code, appears to refer 
to a single separate offence in which the 
value of the property does not exceed - 
Rs. 50. Unders. 234, Criminal Procedure 
Code, three separate offences of the bamé 
kind committed within a space of one year 
may be charged together and tried at oné 
trial. We cannot perceive that the plain 
words of s. 260, Criminal Procedure Code: 
can possibly give rise to the inferencé that 
if more than one offence of receiving or 
retaining stolen property, is by application 
of s. 234, Oriminal Procedure Code, tried 
at one summary trial, the aggregate value 
of the property in respect of the separate 
offences should be taken and not the value 
of the p:operty in respect of each separate 
offence. Clearly each ofence is to be regard- 
ed asa separate offence and tried separately. 
Section 244, Criminal Procedure Code, does 
not permit of three offences, being lumped 
together so as to be treated as one offence 
but merely permits of the trial of the three 
entirely separate offences at the same trial. 

The provisions of s. 262, el. (2); Ori- 
minal Procedure Code, have been brought 
tc our attention. This provides that ne 
sen‘ence of imprisonment for a term exéeed- 
ing three months shall be passed id the 
case of any conviclion under Chap. XXII. 
It was tentatively suggested that a Magis- 
trate was only permitted to pass a single 
sentence of three months’ substantive im- 


` 
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prisonment at one trial irrespective of whe- 
ther he .was trying more than one ollence. 
It is clear, however, from theterms of 
the section that a separate sentence 
to the extent of three months may be 
passed for each separate conviction and 
incidentally when a person is convicted 
at one trial for two or more offences, it 
is incumbent upon the Court to pass a 
separate sentence for each offence. I refer 
in this connection to a ruling of this Court, 
the case of Emperor v. Dharamdas, (1). 
Subsequently a similar conclusion has been 
arrived at by the Rangoon High Court 
in the case of Hmperor v. Mi Hlwa (2). 
The learned Advocate appears to have 
confused “ offence” with “ trial.” 


The next point taken on behalf of the 
applicant is that the two boys who were 
convicted for the thefts and subsequently 
gave evidence for the prosecution in the 
case against the applicant were his ac- 
complices and that their testimony, not 
having been corroborated in material 
particulars by independent evidence, should 
not be accepted. On the other hand it 
was argued by the learned Pablic Prosecu- 
tor that the boys were not accomplices. 
_.An “accomplice ™ is one who is a guilty 
associate in crime or who sustains such 
a relation to the criminal act that he 
could bechargei jointly with the accused. 
It is, admittedly, not every participation 
in a crime which makes a party an ac- 
complice in it so as to require his testimony 
to be confirmed. We think, however, that 
undoubtedly the two boys in this case 
must be taken to have been the accomplices 
of the. applicant within the accepted 
meaning in law of that term, They were 
the guilty associates of the applicant as 
they themselves stole and handed over to 
him the property which he was charged 
with. having received or retained with 
dishonest intent, and they could, in view 
of s. 239, Criminal Procedure Code, have 
been tried at the same trial, with him. 


The: person who offers a bribe to a Police 
Officer is an accomplice in the offence 
of taking illegal gratification. When 
bribery is the offence charged, the giver 
of the bribe is the accomplice of the 
Receiver: see Queen-Empress v. Chagan 


(1) 141 Ind. Qas. 230; A I R 1933 Sind 9; (1973) 
Or. Oas. 33; 34 Cr. L J 143; 26S LR 416: Ind. Rul 
(1933) Sind 48, l i 

` (2) 15t Ind. Oas. 75; 12 R 419; A IR 193t Rang, 
A (1934) Or, Oas. 1218; 7 R Rang. 259; 36 Or. L J 
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Dayaram, (3). Queen-Empress v. Maganlal, 
(4) and Emperor v. Malhar Martand 
Kulkarni (5). There are, of course, obvious 
exceptions to such cases; as for instance, 
where the illegal gratification is given 
under coercion or is tendered in order to 
entrap the Receiver of the bribe. On the 
game principle a thief who sells stolen 
property toa Receiver would be an ac 
complice in the offence of receiving stolen 
property. Both by the Jaw of England 
and India the evidence of an accomplice is 
admissible and a conviction is not illegal 
because it proceeds upon the uncorroborated 
testimony of an accomplice (s. 133, Evi- 
dence Act). But the presumption allowed 
by illustration (b), s. 114, Evidence Act, 
that an accomplice is unworthy of credit, 
unless he is corroborated in material 
particulars, has become a rule of practice 
of almost universal application. 

This rule cannot, however, override the 
statutory provision. It is neither wise nor 
feasible to convert what was in its origin 
and is under the Act a cautionary rule 
of practice into an artificial rule of law 
though constant attempts have been made 
and are being made in this respect; 
s. 133 is unequivocal in itsterms and to 
hold that corroboration is essential is to 
refuse to give effect to the section. More- 
over, in this connection I would observe 
that the sequel to the illustrations to section 
1114 are frequently disregarded. A proper 
consideration of these wil] make it clear 
that it was the intention of the legislature 
to ensure that the provisions of s. 1l4 
are not to be regarded as being manda- 
tory or of universal application. The 
principal reasons for holding that an ac- 
complice is unworthy of credit are ennum- 
erated in the above referred case of 
Queen-Empress v. Maganlal, (4). Scott, J., 
gays: 

‘' Accomplice evidence 
three reasons : 

(1) because an accomplice is likely to 
falsely in order to shift the guilt from himself : 

(2) because an accomplice, as a participator in 
crime, and consequeatly an immoral person is likely 
to disregard the sanctity of an oath, and 

(3) because he gives his evidence under the 
promise of a pardon, or in the expectation of an 
implied pardon, if he discloses all he knows against 


those with whom he acted criminally, and this hope 
would lead him to favour the prosecution.” 


It, therefore, follows that in a case where 
these reasons are absent, there would 
generally be no objection whatsoaver to 
convict an accused person on the uncor- 

(3) 14 B 331. 

(4) 14 B 116, 

(5) 26 B 193; 3 Bom. LR 694, 


is held untrusworthy for 


swear 
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roborated testimony of an accomplice. In 
other words, the question as to whether 
corroboration is necessary, and if so, to 
what extent, is a question to ke decided 
on the facts of each particular case. 
Much depends on the nature of the offence, 
the extent of the complicity of the witness 
in it and the circumstances under which 
the accomplice makes his statement. 
In some cases, though these would be ex- 
ceptional, no corroboration may be neces- 
sary; in others slight corroboration may 
be sufficient, in other cases still, the evi- 
dence of an accomplice may require the 
very strongest corroboration. I would refer 
to the following pertinent observat ions in 
the case of Bent Madho v. Emperor (6): 
_ ‘As pointed out by Jackson, A. J.C, of Nagpur, 
in the case cited by the learned Counsel for the 
appellants s, 133, Evidence Act, cannot be entirely 
nullified by judicial decisions and there may be 
cases in which the rule laid down in s. 114, Ilas. 
(b), Evidence Act, should not be applied. The 
question in each caseis to determine whether the 
uncorroborated evidence of the accomplice is to be 
believed or not. When the evidence of the ac- 
complice or approver is strengthened by corroboration 
of some facts of the story told by him, by the 
evidence of several accomplices or by confession of 
co-accused, the question whether the maxim embodied 
in s. 114 (b, Evidence Act, that an accomplice is 
unworthy of credit unless he is corroborated in 
material particulars, should still apply to the particu- 
lar facts of the case must receive careful consideration 
at the hands of the trial Court.” 
Similarly in alater portion of the judg- 
ment of Scott, J., in Queen-Empress v. 
Maganalal, (4), he observes: 
“Jt would, in my opipion, be contrary to the 
law, aS it ie laid down in our Iividence Oode, to 
say that under no circumstancés a Magistrate can 
hold an accused guilty on the uncorroborated evi- 


dence of accomplices." 
Now, with reference to the facts of this 


particular case, it cannot for one moment 
be argued against the acceptance of the 
evidence of tho two boys that they have 
spoken in favour of the prosecution in 
order to secure immunity to themselves 
by casting the blame upon somebody 
else. At the time they gave their testimony, 
they had already been convicted of the 
offence of theft and they could hope for 
no pussible benefit by involving the ap- 
plicant. 

Tt was argued by the learned Advocate 
for the applicant that the boys’ evidence 
should not be accepted because out of a 
spirit of revenge they might have come 
forward in Court to condemn the applicant 
who was one of the prosecution witnesses 
against them.. But it must be borne in 


(6) 146 Ind Oas 1064; ATR 1933 Oudh 333; 10 O 
W Ñ 688; (1933) Cr, Oas. 976; 6 R O 209; 35 Or. L J 
213, | 
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mind that the boys’ evidence was not the - 


result of an after-thought. 


police investigation, they actually pointed. 


out the shop of the applicant as being . 


the place where they disposed of the stolen 


"e 


During the.. 


property. The second ground mentioned 
by Scott, J., can have no ap-. 
plication in this case, that is to say, : 


the ground that an accomplice is an im- 


moral person and, therefore, should not. 


be believed. The boys are only 12 years 


old and were not shown to have been. 


habitual thieves, and as already indicated, 


they brought to the knowledge of the in-.: 


vestigating anthorities at the very outset 


that it was the applicant who received 


the stolen property from them. In these: 


circumstances it would not appear reason- 
able to exclude their evidence as immoral 


persons who would necessarily be prone to : 
disregard the sanctity of an oath. The : 


learned Magistrate has geen these boys’ 


in the witness-box and has accepted their - 


evidence. 


Taking all the circumstances into con- - 


gideration, it does not appear to us that 
this is a case in which the cautionary 


rule of practice enunciated in illustration © 


(b), s. 114, Evidence Act, should be applied. 
We are satisfied from the evidence of the 


two boys that it was the applicant who ` 


received the siolen property from them, 
and in the circumstances mentioned by the 
Magistrate, there can be no doubt that the 
applicant received the property knowing it 
to have been stolen. For these reasons 
we uphold the convictions and the senten- 
ces imposed upon the applicant by the 
learned Magistrate and dismiss this applica- 


tion. l a 
D. Application dismissed. 


BOMBAY HIGH COURT 
Criminal Revision Petition No. 339 of 
1933 i 
December 8, 1933 
BEAUMONT, C. J. AND BARLEE, J. 
In re SIRDAR SAYEDNA TAHER 
SAIFUDIN 


Mussalman Wagf Act (XLII of 1923), s, 10— 


Prosecution under—Jurisdiction 
determine if property is wakf or not-—Proof 


- 


of Magistrate to . 
that , 


person charged is mutawalli—Necessiiy of—Default | 


proved or admitted—Pleaof reasonable cause—Burden 
of proof on accused. 

In a prosecution under s. 10, 
Act, 1925, it is necessary inthe first place for the 
prosecution to show that the person charged is the 
mutawalli of the wagf. lf that fact is 
it the Magistrate may hear evidence on 
the point and determine it in the usual. way 


Mussalman Waqt - 


denied, _ 
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If he finds that the person charged is a mrtawalle 
then the next question ig whether there has been 
default under the Act. Ifthe default is proved or 
admitted and the person charged says that he had 
reasonable cause for making default, then the burden 
of proof of that is uponhim. The Magistrate in 
such proceedings has juriediction to determine the 
question whether the property is wagf property or not. 
Nasrullah Khanv. Wajid Ali (L, relied on, Alt 
aa v. Collector of Bhagalpur (D, not follow- 
ed. 
There isno foundation for the argument that the 
Act only applies in cases in which the wakf is 
admitted, 


Messrs. B, J. Desai and M. C. Chagla, for 
the Petitioner. 

Mr. P. B. Shingne, for the Crown. 

Judgment. —This is an application 
by Sirdar Sayedna Taher Saifudin Saheb 
Mullaji Saheb of the Dawoodi Bohra com- 
munity asking usto stay the prosecution 
lodged against him under s. 10, Mussalman 
Wakf Act, XLII of 1923, and now pending 
before the Chief Presidency Magistrate. 
The charge against the applicant is that 
he has not sent the necessary statement 
and accounts under the Act, and his answer 
to the charge is that he does not admit 
the wakf in question. He contends that 
the property is not wakf property and, 
therefore, he isnot a muttawali. The first 
point argued on this application is that 
the learned Ohief Presidency Magistrate 
has no jurisdiction to determine the ques- 
tion whether the property is wakf property 
or not. Upon that point I entirely agree 
with the judgment of the learned Chief 
- Presidency Magistrate who has held that 
he has jurisdiction to determine whether 
the property is wakf property. Section 10, 
Wakf Act, under which the prosecution is 
lodged, provides that any person who is 
required by or under s. 3 ors. 4 to furnish 
a statement of particulars or any document 
relating toa wakf, or who is required by 
s. 5 to furnish a statement of accounts, 
shall, if he, without reasonable cause, the 
burden of proving whichishall be upon him, 
fails to furnish such statement or docu- 
eae as the case may be, be liable to 
ne. 


Section 3 provides that every mutawalli 
shall furnish within six months from the 
commencement of the Act to the Court 
within the local limits of whose jurisdiction 
the property of the wakf of whichheis the 
mutawalli is situated (and in this case that 
Oourt is the Chief Judge of the Small Cause 
Court), a statement containing certain 
particulars. Then s. 4 directs the Court 
to cause those particulars to be published 
and enables the Court in certain cireum- 
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stances’ to require further particulars to 
be given. Section 5 requires the mutta- 
walli to render accounts. So that on a 
prosecution under e. 10 it is clearly neces- 
sary in the first place for the prosecution 
to show that the person charged is a 
mutawalli of the wakf. If that fact is 
denied, it seems to me that the Magistrate 
may hear evidence on the point and deter- 
mine it in the usual way. If he finds that 
the person charged is a mutawalli, then the 
next question is whether there has been 
default under the Act. Ifthe default is 
proved or admitted and the nerson charged 
says that he had reasonable cause for 
making default, then the burden of proof 
of that is upon him. I can see no serious 
foundation for the argument advanced by 
Mr. Desai that the Act only applies in 
cases in which the wakfis admitted. The 
view I take of the Act is the same as that 
taken the Allahabad High Court in 
Nasrullah Khan v. Wajid Ali (1), though 
that was not a case under s.10, and the 
views of the learned Judges on that 
section are no doubt dicta. On the other 
hand, Mr. Desai relies on zli Muhammad 
v. Collector of Bhagalpur (2), which again 
was not a case arising unders.10. In that 
case the learned Judge held that the Court 
referred to in s 38, that is to say, the 
Court corresponding with the Chief Judge 
of the Small Cause Court in this case, had 
no power to inquire whether the property 
was wakf propeity or not. That point does 
not arise here, but the Jearned Judge did 
express an opinion that the Act only applied 
tocasesin which wakf was admitted. I 
agree with the view of the learned Chief 
Presidency Magistrate that that expression 
of opinion is not correct. J have no doubt 
therefore, that the learned Chief Presi- 
dency Magistrate has jurisdiction to pro- 
ceed with the inquiry in this case as to 
whether the property is wakf or not. 

The next point for consideration is whe- 
ther we ought to exercise our discretion 
and stay the prosecution. Now the relevant 
facis on that point are that the applicant 
has always denied that he was a mulawalli 
of this properly. He maintains that the 
property is vested in him absolutely and not 
as atrustee, and he has started proceed- 
ings in this Court to determine that 
question. No doubt, the civil proceed- 
ings were not started till just after the 


(1) 118 Ind. Cas. 717; A IR 1933 AM, 81:52 A 
aoe Ind. Rul. (1929) Ail. 925; (1930) A L J 


233, 
aah 101 Ind. Oas, 207; AIR 1927 Pat, 19:8 PLT 
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prosecution was commenced. But the 
applicant had expressed his intention 
of starting proceedings earlier and had 
in fact some time before given the neces- 
sary notice under s. &0, Civil Procedure 
Code. We have seen the plaint in that 
suit (No. 1194 of 1933 on the Original Side), 
and it would appear that there is a bona 
fide dispute as to whether the property is 
wakf or not, and the question appears to 
turn primarily on the construction of the 
particular deed and perhaps to some extent 
on evidence as to the religious views of 
the donor. These are questions more suit- 
able for determination by a Civil Court 
than by a Criminal Court. I think, there- 
fore, that we ought to exercise our discretion 
to stay the prosecution, but it will only 
be on terms that the applicant proceeds 
diligently with the civil suit. We, therefore, 
grant a stay of the prosecution until 
judgment in the Civil Suit No. 1194 of 
1933 and give gliberty to the Public Pro. 
secutor to apply to this Court at any time 
to remove the stay if he considers that the 
applicant is not using his best endeavours 
to bring the case to a speedy trial. 

N. Stay granted. 


a eel 


LAHORE HIGH COURT 
Civil aime wane No. 783 of 
October 19, 1934 
BHIDH AND Din MUHAMMAD, Jd. 
‘Rat Bahadur Bawa DINGA SINGH— 
PETITIONER 
VETSUS 


Baba KARTAR SINGH—- RESPONDENT 

Civil Procedure Code(Act V of 1908), ss. 109,110, 
0. XLV—Appeal to Privy Council — High Court holding 
certain document admissible and leaving decision as 
to its effect, tothe discretion of lower Court— Appeal 
from such order to Privy Council, if lies. 

The order from which an appeal to His Majesty 
be which 


Council is permitted must one 


in 


can be termed “final, “ and unless this is 
go, no certificate under the Code can be granted. 
Where the High Court merely holds that a 


certain document which was sought to be prov- 
ed and was not allowed to be proved can be 
legally proved and it is altogether silent as to what 
its effect would be evenif the document was proved 
and leaves the discretion of the Court below quite 
unfettered in this matter this order of the High 
Court cannot be designated “final ` and no appeal 
to His Majesty in Privy Council Jiesfrom such 
an order, 


G. Misc. P.for grant of a certificate to 
appeal to His Majesty in Council, from 
the order passed by Mr. Juatice Bhide and 
Mr. Justice Din Muhammad in Oivil Appeal 
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No. 172 of 1933, dated June 1, 1934, re=*: 


versing that of the Senior Subordinate 
Judge, Montgomery, dated November 8,. 
1932, and December 22, 1932, 


7 


= 


Messrs. M. C. Muhajan and D. R. Sawh- < 


ney, for the Petitioner. 
Sardar 
pondent, 


Harnam Singh, for the Res- | 


Din Muhammad, J.—This isa petition - 


under O. XLI, Civil Procedure Code, 


for leave to appeal to His Mas. 
jesty in Council against an order. - 
of this Court dated June 1, 1934. The: 


petitioner brought the usual mortgage suit- 
against the respondent which admittedly : 


involved aclaimfor more than Rs. 10,000. 


baa 


This suit was resisted on the ground among: ° 
others that subsequent to the mortgage: 
therehad been a contract for sale between ” 
the parties of a part of the mortgaged land - 
as evidenced by a letter alleged tobe in’: 


the handwriting of the petitioner. 
petitioner denied its execution and con- 
tested 


The. 


its admissibility. The -respondent - 


made an attempt to prove its execution - 
but as soon as he questioned the. petitioner : 


about this document when he was being 
examined as a witness, he was stopped by 
the Senior Subordinate Judge “on the 
ground that the document being inadmis- 
sible inevidence, ib could not be permitted 
tobe brought onthe record or shown to 
the petitioner. 


The respondent objected - 


to this decision of the Court, but. in vain. “ 


Not only this, the Senior Subordinate Judge 
after passing some orders in his own way, 
closed the wholes proceedings and decreed 
the suit. It may be mentioned here that 
in the meantime a suit for the specific per- 
formance of contract based on this letter 
had also been instituted. 

The respondent preferred an appeal 
from the decision of the Court below 
decreeing thesuit and it was strenuously 
contended on his behalf that the document 
in question was admissible in evidence and 
as he had been prejudiced in his defence by 
an erroneous decision on this point, the 
document should be admitted in evidence 
and he should be allowed to prove its 
execution and validity. 


After due consideration of the arguments 


advanced by the parties, it was decided by 
this Court that the Senior Subordinate 
Judge was wrong in his view of the law 
and without touching any other point that 
arose in the case and without determining 
the legal effect of this document on the 


-e 


“vn 
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present litigation even if its cxecution and 
validity were proved, the decree cf the 
Senior Subordinate Judge was reversed 
and the case remanded to his Court under 
O. XLI, r. 23, Civil Procedure Code, with a 
direttion tothe Court toadmit in evi- 
dence the. document in question and to 
allow the parties sufficient opportunity to 
adduce the evidence required. 

Now, the sole point for determination is 
whether the. petitioner is entitled to the 
cértificate prayed for, that isswhether, apart 
from the jufisdictional value of the suit all 
othéf requirements of the law are fulfilled. 
The, law applicable to such cases is con- 
tainéd in ss. 109 and 110 and O. XLV, 
‘Civil,Procedure Code. A mere perusal of 
these provisions of law indicates that the 
ordér from which an appeal to His Majesty 
in.Council is permitted must be one which 
can: be termed “final”, and unless this is 
so, fio certificate under the Code can be 
granted. As stated above, the order of 
this’ Court is, inno sense final. It merely 
holds that a certain document, which was 
sought tobe pioved and was not allowed 
to be proved can be legally proved. 
It isaltogether silent as to what its effect 
would be even if the document was proved 
and .leaves the discretion of the Court 
beléw quite unfettered in this matter. 
By no stretch of language, therefore, 
can this order be designated “final.” 
|: In theee‘circumstances, I would refuse 
the certificate applied for and dismiss 
this: petition with costs. 

Bhide, J.—I agree. 


D. Appeal dismissed. 


s 
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PESHAWAR JUDICIAL COMMIS- 
` SIONER’S COURT 
Civil Revision Application No, £1/4-C 
of 1934 ; 


November 26, 1934 
MIDDLETON, J. O. 
TIKAYA RAM— APPLICANT 
VETSUS 
GHANSAM DAS AND OTRHRS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0. XLVII, 
r.l, O. XLIV, r. 1—That meaning of O. XLIV,r. 1 
is not asundersiood by lower Court, if a ground for 
review—Order rejecting application under O. XLIV, 
r. 1—Every ground, tf to be discussed— Court if bound 
to gire time for payment of court-feeson appeal. 
That the meaning of proviso to O. XLIV, r. 1, is not 
as understood by lower Courtisno ground for inter- 
ference in review from an order rejecting the ap- 
plication to appeal‘in forma pauperis. 


TIKAYA RAM V. GHANSAM DAS 


948 


_ There is no reason why every ground should be 
ciscussed in an order rejecting an application to file 
appeal in forma pauperis, 

On rejecting an application to appeal in forma 
pauperis the Courtis not bound to give time for 
the payment of court-fee on the appeal. 


App. for revision from an order of the Judi- 
cial Commissioner, N.-W. F. Provinces, 
dated July 9, 1934. 

Mr. Seth Chelaram, for the Applicant. 

Order.—This isa petition for review 
of my learned predecessor’s order dated 
July 9, 1934, rejecting the petitioner’s ap- 
plication to appeal in forma pauperis 
under the proviso to O. XLIV, r. J, Civil 
Procedure Code. The first point taken by 
learned Counsel is that the meaning of the 
proviso, according to the judicial decisions 
of certain High Courts to which he draws 
attention, is nothing more than that there 
should be an important question of law 
eoncerned. The suggestion is that the 
proviso means something else than what 
“jt clearly expresses. Even if this conten- 
tion could be seriously considered, it would 
form no ground for interference in review, 
under O. XLVI, r. 1, Civil Procedure 
Code. 

The next point taken is that the order 
does not expressly cover all the grounds 
taken in the petition for revision which 
was before the Court. Here again it can 
only be presumed that all those grounds 
were considered unless dropped on the ap- 
pearance of the petitioner. There is no 
reason why every ground should be dis- 
cussed in an order of the nature now 
being contested and here again there’ is 
nothing justifying interference on review. 
Lastly it is urged that there was an allega- 
tion of fraud which was not completely 
dealt with in the paragraph numbered 
4inthe order. This again is of the same 
nature as the previous objection and cannot 
be considered in review. In his written 
grounds the petitioner has urged that on 
rejecting an application to appeal in forma 
pauperis the Court is bound to give time 
for the payment of court-fee on the ap- 
peal. Counsel, however, has been unable 
to point to any law or authority supporting 
this proposition. I reject the application. 


D, Application rejected. 
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PATNA HIGH COURT 
Appeal from Appellate Order No, 137 
of 1934 
January 11, 1935 


Wort, J. 
RAMSARAN PANDE—JUDGMENT-DEBTOR 


— APPELLANT 
LETSUS 
ISWAR PANDE AND ANOTHER— DECREE- 
HOLDEBS— RESPONDENTS 

Sale—Palas or turns of worship—Whether can be 
sold in executton when custom of transferability by 
private sale is established— Conditions to be satisfied 
—Limitationas to class of persons who can bid— 
Custom— Palas, 

When once it isestablished that there was a 
custom established to transfer palasor turns for 
worship of deities, the alienation thus warranted can 
be brought about by the procedure of a Court sale so 
long as the class of persons to whom the saleis to be 
made is a class of persons who would be entitled to 
perform the services. Jagdeo Singh v. Ramsaran 
Pande (1)and Haridas Haldar v, Charuchandra 
Sarkar (2), explained. 

lf it is once shown that there isa custom to trans- 
fer by private treaty, there will be no objection 
to transfer by execution limiting the claes of persons 
entitled to bid and eventually to purchase the 
property. 

Appeal from an order of the District 
Judge of Patna, dated March 28, 1934, 
confirming that of the Additional Munsif 
of Bihar, dated August 26, 1933. 


Mr. Rajkishore Prasad, for the Appellant. 


Mr. K. Sahay, for the Respondents. 

Judgment.—This is an appeal from a 
decision of the District Judge of Patna 
arising out of an application under 
O. XXI, r. 90 of the Code of Civil Pro- 
cedure, and two questions arose, one as 
to the irregularity in the publication of 
the sale with which we are not concerned 
in this appeal, and the other as to whe- 
ther the property which were palas or 
turns for the worship of certain deities 
were saleable. The last question is the 
only one that comes before this Court. 

The point is an interesting one,and I 
am indebted to the learned Advocates 
for both parties who have appeared and 
whose argument I have listened to with 
great interest, At first sight it would 
appear that this being a right of personal 
service would come within the mischief 
of cl. (f) of s. 60 and thus would be 
unattachable. But it is contended in 
support of the judgment of the learned 
District Judge that the palas are saleable 
by reason of a decision of this Court in 
Jagdeo Singh v. Ramsaran Pande (|) where 
it was held by the learned Judges deciding 
that case that the custom was established 

(1) 97 Ind. Cas. 332; 6 Pat, 245; (1926) Pat. 349; 
A LR 1927 Pat. 7. 
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of the transferability of the Sitala Asthan 
which was the same asihan as is involvéd' 
in this case. The importance of that deci= 
sion arises by reason of the decision in 
Haridas Haldarv, Charuchandra Sarkar 
(2) where the same question came up for 
determination, and it was decided that 
the pala in dispute which was alienable 
to partictilar classes of persons, was also 
capable of being attached. Now it would 
appear that the basis of that decision was 
that in a previous litigation the custom 
of transferability had been established; 
and it would also appear that if was upon 
that previous decision that the’ learned 
Judges deciding the case, reference to which 
I have made, came to the conclusion that 
the property was attachable. I pause here 
for a moment to state that Jagdeo Singh's 
case (1) decided by this Court was relied 
upon for the general proposition that the 
property was saleable apart from the 
proof of custom to whichI have’ already 
referred. But an analysis of the judgment 
of Adami, J., who delivered the judgment 
in that case, clearly shows that the point 
to be decided in that case was whether 
the property was partible, andin coming 
to that conclusion he rélied upon the proof 
of custom to which Ihave already made 
reference. In so far as the point to. be 
decided was concerned, it seems, thereforé, 
not to be an authority for the proposition 
that the property in dispute in this case 
was saleable either by private treaty ‘or 
in execution of a decree, But the case is 
to be referred to as showing that in this 
ease the proof of custom, which had been 
established, assists the respondents. In 
other words it may be said that this matter 
has already been decided by reason of the 
previous decision to the effect that the 
custom of the transferability had been 
established. a 

But the learned Advocate who appears 
on b3half of the appellant points out that 
there is a considerable difference between 
Jagdeo Singh's case (1) of this Court and 
Haridas Haldar’s case (2) of the Calcutta 
High Court; that is to say, that whereas 
the limited custom to transfer by private 
treaty had been establishad in the Patna 
case, the learned Judges deciding Hari- 
das Haldar’s case (2) had held that in a 
previous litigation relating to the same 
palas not only had the custom to transfer 
by private treaty been established but the 
custom to sellin execution had also been 


(2) 147 Ind. Oas. 924; 60 O 1351; A I R 1933 Cal. 
757; 37 O W N 978; 58 OL J289; 6 RO 377, 


— 


‘scheme for housing certain of their 
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established. If I may say so with great res- 
‘pect to the learned Judges deciding that 
tase, I am in entire agreement with their 
decision that if it is once shown that [here 
15 a Custom to transfer by private treaty, 
there will be no objection to transfer by 
execution limiting the class of persons 
entitled to bid and eventually to purchase 
the property. But it seems difficult, how- 
ever, to follow the decision of the learned 
Judges deciding the previous litigation in 
the Calcutta High Court that there could 
be such a custom to sell in execution. 
On first principle it seems to bea con- 
tradiction in terms. In my judgment, 
however, when once it is established as 
it seems to me to clearly have been es- 
tablished in this case by the decision in 
Jagdeo Singh’s case (1), that there was a 
custom established to transfer, itis im- 
possible to hold that the alienation thus 
warranted cannot be brought about by the 
procedure of a Court sale so long as the 
condition mentioned in Haridas Haldar'’s 
case (2) in the Calcutta High Court is 
imposed ; that is to sav, the class of 
persons to whom the saleis to be made 
is a class of persons who would be entitled 
to perform the services. 

In my judgment, therefore, the decision 
of the learned District Judge was right 
and the result, therefore, is that the appeal 
must be held to fail and be dismissed with 
cosis. 


N. Appeal dismissed. 


PRIVY COUNCIL 
Appeal fiom the Court ofthe Judicial 
Commissioner, Ajmer-Merwara, Ajmer 
January 13, 1935 
Lorp ToOMLIN, LORD RUSSELL or 
KILLOWEN AND SIR LANCELOT 
SANDERSON 
Rai Sahib Pundit CHANDRIKA 
PRASAD —APPELLANT 
Versus 
Tus BOMBAY BARODA anp CENTRAL 
INDIA RAILWAY COMPANY— 
RESPONDENTS 
Lease—Railway Company leasing land to employee 
on certain terms—Tenant remaining in land after 
expiry of last of the annual leases but under same 
terms— Adverse possession—~Limitation Act (IX of 
1908), Sch. I, Art. 139—Company's suit for recovery 
of property, if barred - Evidence Act (I of 1872), 
$. 116—Tenant in possession—Whether can dispute 
lessor's title—Valuation—Replacement value, if 
proper basis for valuation 
The plaintiff Railway Company who occupied 
certain Government land for the purposes of their 
Railways, formulated and put into operation a 


employees on 
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part of such land, The idea was to form a village 
community consisting of the workmen in the Gom- 
pany’s employmant on the lani in question. The 
land was to be leased at ground rents by the Rail- 
way Company to the workmen, who were to buill 
their own houses with money lsat tothen by the 
Compiny and recoverable by monthly  instulments 
with tuteres’. There was tobe a eummitie-, with 
the carriage and wagon superintendent of the Rail- 
way Gompauy as chairman, aud through that com 
mittee the affairs of the community wera bo be 
managed. It was part ofthescheme thit when a 
workman ceased to be employed by the Railway 
Company, by reason of death or otherwise, posses- 
sion of his holding had t9 be given up but heor 
his representatives received a parment in respect of 
the building which he hid put uponit. The defend- 
ant was one of the lessees being in the employ uf 
the Oompany and though he remainedin possession 
uatil 1923, he ceased to he employed by the Railway 
Company in 1916, and, upon that, notice was 
given to him to surrender his holling under the 
terms ofthe clause, and the superintendent of the 
carriage and wagoa department proceeded to make 
a valuation upon payment of which he was ordered 
to surrender the land. He objested to the amount 
of valuation and offered by way of compromise to 
accept Rs. 5,000. This was not acceptable and in 
1924, the Company instituted a suit to recover 
possession : 

Held, (1) that long after the date of expiry ofthe 
last of the leases he continued in possession as ten- 
ant onthe terms found expressed in the leases and 
there was no period of time from which it could be 
said that the statute of limitation ran soas to debar 
the plaintiffs from their remedy for the recovery of 
the property and ‘that the defendant was not in 
adverse possession as from the date of expiry of the 
last of the leases; 

(2) that the defendant his 
possession 
under au agreement he had made with the Railway 
Company aud thatthe Railway Company, who did 
not own the land but were only occupants of 
Government land for the purposes of their under- 
taking, never made over the land tə the village 
committee. The village committee had nv title to it 
but was merely acting as the agent of tLe Railway 
Company in managing the settlement which tue 
Railway Company had created ; 

(3) tht replacement value was an impossible 
basis for the valuation and that the lower Court 
was fright in approving the principle upon 
which the superintendent acted in his valuation, 
i. e, first cost, less depreciation, and in including 
the particular items which the superintendent had 
omitted. 


Messrs. Dunne, K. G. and Khambatta, for 
the Appeliants, 

Messrs. L. Delrruyther, K.C. and W. 
Wallach, for the Respondent. 


could not dispute 


Lord Tomlin — lhis isan appeal froma 
deeres of the Judicial Commissioner of 
Ajmer-Merwara in a suit in which che 
respondents, the Railway Company, sought 
te recover versa land anl Luin ings 
thereon inthe po-session of the app lant. 
Before the Subordinate Juige, the Railway 
Company obtained an order for possession 
on certain terms which involved the pay- 
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ment to the appellant of a sum of 
Rs. 2,446-8-0. On appeal, that order was 
reversed andthe suit was dismissed by 
the District Judge. A further appeal was 
takentothe Judicial Commissioner when 
in its turn, the judgment of the District 
Judge was reversed and an order for 
possession was made on {terms which 
- involved payment to the appellant of a 
sum of Rs. 5,000. 

The circumstances of the case are vn- 
usual and are shortly these. In 1891 the 
Railway Company who occupy certain 
Government land for the purposesof their 
railways formulated and put into operaticn 


ascheme for housing certain of their 
employees on part of such land. The idea 
seemsto have been to form a village 


community consisting of the workmen 
in the company’s employmenton the land 
in question, The land was to be leased 
at ground rents by the Railway Company 
to the workmen, who were to build their 
own houses with mcney lent them by the 
company and recoverable by monthly in- 
stalments wiih interest. There was to be 
a committee with the carriage and 
wagon superintendent of the Railway 
Company aschairman, and through that 
committee the affairs of the community 
were to be managed. It seems to have 
been part of the scheme, at any rate as 
it was putin practice, that, when a 
workman ceased to be employed by the 
Railway Company, by reason of death or 
otherwise, possession of his holding had 
to be given up but he or his representa- 
tives received a payment in respect 
of the building which he had put upon 
it. 

In January of 1699the appellant, who 
was in the employ of the Railway Company 
but in a grade somewhat superior to 
those of the other occupants of these holdings, 
acquired certain plots and paid, in 
respect ofthe buildings which had been 
erected thereon by the previous occupiers, 
a sum of Rs. 1,363-11-0. He went into 
possession and remained in possession for a 
number of years upon terms which are 
to ke found in certain annual leases from 
the Railway Company executed by him 
although in fact, they do not seem ever to 
have been executed by the Railway Com- 
pany. Itis not, however, disputed that he 
was in possession upon the terms of those 
documents. There are four of them in the 
record. They are each expressed to be a 
lease forayear. The earliest is dated 
January 1, 1802, and theothers are dated 
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January 1, 1906, January 1, 1907, and 
January }, 1911, the lease of January], 
1911, seems to have been the last. He 
undoubtedly remained in possession after 
December 31, 1911, upon the same terms. 
He, in fact, remained in possession till 1923; 
but between January 1, 1912 and 1923, 
certain events happened which led upon 
to this action. 


Before these events are described, atten- 
tion should be called to such of the terms 
of the leases as seem to be material. The 
Iease taken forreference is that of January 
1,1911. There seems to be no difference 
between the leases sofaras the material 
parts are concerned. It 18 expressed to 
be. between the superintendent of the 
carriage and wagon department of the. 
Railway Company on behalf of the 
Railway Company of the one part and the 
appellant of the other part. Under cl. 1 
the Company agrees to let, and the tenant 
agrees to take the land in question from 
January 1, 1911, at the monthly rent of 
12 annas during the term. Under cl. 2, the 
tenant is prohibited from assigning, under- 
letting or parting with the lease witbout the 
written consent of the superintendent. In 
cl. 3, whichis the critical clause, there is 
this provision:— 

“In case the said tenant shall die or leave 
the service of the said company from any cause 
whatever during the continuance of the term 
hereby granted, the said term shall immediately cease 
and determine and the said Company shall take and 
pay for to the said tenant, his heirs, executors or 
administrators the value of the said messuage or 
dwelling house and buildings on the said land at a 
price to be fixed by the said superintendent, whose 


decision as to the price or value of the same shall be 
final.” 


The first observation to be made is thats 
assuming the term comes to an end by 
reason of the death or departure from the 
service of the Company of the tenant, 
there seems to be, on the language of 
clause 3, nothing to justify the retention 
of the land by the tenant after the ex- 
piration of the term, on the ground that 
he has not actually been paid the value of 
the messuage. There is no doubt an 
obligation on the Railway Company to pay 
the value of the messuage in accordance. 
with the terms of that clause, but it does 
not seem to be a condition of his giving 
up possession of the land that he should 
be first paid. 

It ought to be said that the payments 
which he made under his tenancy in regard 
to rent were always made in fact to the 
village committee, of which the superinien- 


_ 
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dent was chairman, both before and after 
the expiration of the last of the leases. 

In fact, he remained in possession until 
1923; but in 1916 he ceased to be em- 
ployed by the Railway Company, and, upon 
that notice was given to him to surrender 
his holding under the terms of the clause, 
and the superintendent of the carriage and 
wagon department proceeded to make a 
valuation for the purposes of the clause. 
That valuation came out at the figure 
which is mentioned in the judgment of the 
Subordinate Judge, upon payment of 
which he was ordered to surrender the 
land, namely, Rs. 2,446, annas 8.” 

The appellant objected to the amount of 
the valuation as being insufficient and he 
offered by way of compromise to accept 
Ks. 5,000 That was not acceptable to 
the Railway Company, and there followed 
for some years a series of negotiations, in 
the course of which various proposals for 
settlement of the dispute were suggested, 
most of them being impossible to carry 
out. for various reasons; but during the 
whole of that time the appellant was 
allowed to remain in possession till 1923 
on.the terms of continuing payment of the 
ground rent. 

In 1924 the suit was launched by the 
Railway Company to recover possession. 
As . already indicated, the Subordinate 
Judge gave judgment in favour of the 
Railway Company for possession upon 
payment of thesum which had been fixed 
asthe value by the superintendent. 

It should be mentioned that before 1915, 
between the date of his original occupation 
of the premises and 1915, the appellant 
had made additions to the buildings on the 
premises, and again, between 192U and the 
date when the action was commenced, he 
had made certain further additions. 

When the case came before the District 
Judge the District Judge reversed the 
judgment of the Subordinate Judge and 
dismissed the suit as barred by the statute 
of limitations, taking the view that, on 
January 1, 1912, after the expiration of 
the last of the leases; the appellant had 
been in adverse possession, and that 
Art. 139 of the statute of limitations 


began to run against the Railway Company — 


from that date, and that, accordingly, on 
April 12, 1924, when the suit was 
commenced, the full period of twelve years 
had run and the suit was barred. 

‘Tae J udicial Commissioner has taken a 
different view. He thought that, because 
the appellant was clearly in occupation 
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after the January, 1, 1912, as tenant upon 
the terms cf the lease, the statute did not 
run. He also took the view that the Rail- 
way Company were entitled to possession, 
but that the sum which they ought to pay 
to the appellant for the value of the 
buildings was the sum of Rs. 5,000 and 
he made an order for delivery of possession 
on payment of that sum, also giving to the 
appellant an opportunity of removing addi- 
tional buildings which he had erected on the 
premises after 1920 and before the suit was 
commenċed. With regard to the buildings 
which he had added after his original entry 
and before 1915, the Judicial Commissioner 
regarded these as proper to be included 
in the valuation and to be covered by 
Rs. 5,000. 

He arrived at the Rs. 5,000 in this 
way. The superintendent of the carriage 
and wagon department, in making his 
valuation, had made it on the basis of 
taking the first cost of the buildings and 
allowing a moderate sum for depreciation, 
but he had excluded from his valuation 
certain additions made by the appellant 
before 1915 which he regarded as unneces- 
sary additions, out of keeping with the 
rest of the property, and he held that the 
appellant ought not to be allowed the cost 
of those. 

The Judicial Commissioner took the view 
that the superintendent had adopted the 
proper principle of valuation, but that he 
was wrong in omitting the particular 
items which he had omitted. Two of 
those items had been mentioned and 
accordingly the Judicial Commissioner 
added those to the superintendent's total. 
‘That brought the total up to Rs. 3,343 
8 annas. He then said that there was 
not any evidence with regard to other 
items, and that it was obvious that the 
proper sum must lie semewhere between 
Rs. 3,343 annas 8 and the Rs. 9,000 
which the appellant had offered to take at 
the time when he rejected the figure of the 
valuation. 

Their Lordships think that the Judicial 
Commissioner was not correct in treating 
the letter in which the appellant olfered 
to take Rs. 5,000 as an admission that 
Rs. 5,000 was the proper figure, because 
it is plain on the language of the latter 
that he was offering to accept thatsum as 
a matter of compromise: but that misread-. 
ing of the letter does not appear to affect 
the questions which their Lordships have 
to determine. 

The points which have been made by the 
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appellant before their Lordships’ Board are 
these. First of all) itis said that the suit 
18 misconceived; that the only persons who 
could grant a lease were the village 
committee, and that, if there was anybody 
who could recover possession of the land, it 
must be the village committee. That 
point seems to their Lordships to be a 
hopeless one. In fact, the leases under the 
terms of which admittedly the appellant 
went into and continued in possession are 
in form leases by the. Company acting 
through their agent, the “superintendent. 
The position of the appellant must be that 
he cannot dispute his lessors’ title go long 
as he remains in possession under an agree- 
ment which hehas made with them; and 
not only that, but in their Lordships’ view, 
lt 18 quite obvious that so far as the scheme 
was concerned, if that is to be looked at at 
all, the Railway Company, who did not own 
the land but were only occupants of Govern- 
ment land for the purposes of their under- 
taking, never made over the land to the 
village committee. The village committee 
had no title to it; the village committee was 
merely acting as the agent of the Railway 
Company in managing this settlement 
which the Railway had created. Therefore 
eat port taila. 
' The next pointis the one accepted b 

the District Judge, namely, that the soul: 
lant was in adverse possession as from 
January I, 1912, and therefore the statute 
has run. In their Lordships’ view, that 
is an impossible contention. It ig quite 
plain that, long after January J, 1912 
this appellant continued in Possession as 
tenant on the terms which are found 
expressed in the leases, and there is no 
pericd of time from which itcan be said 
that the statute ran so as to debar the 
respondenis from their remedy for the 
mi of the property. 

al leaves only the question o: 

So far «s that is : ii Wek 
ships understand the argument, it is put 
in this way: The superintendent ought 
really tohave ascertained the replacement 
value, and the replacement value would 
have worked out at something like Rs, 9 000 
or Rs. 13,000 these being the figures 
which were respectively suggested as the 
replacement value by the representative of 
the appellant in 1917 and by the represent- 
ative of the Railway Company in 1992. In 
their Lordships’ judgment, replacement 
value 1s an impossible basis for the value- 
tion, and they are of opinion that the 
Judicial Commissioner was fight in approv- 
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ing the princ'ple upon which the superinten- 
dent acted in his valuation, i. e., first cost, 
less depreciation and in including the 
particular items which the superintendent 
had omitted. 

That being so, the question is whether 
the Judicial Commissioner's decision in 
regard to the Rs. 5,100 can be impeach- 
ed. It was never suzgested in the Courts 
below, or, indeed, before their Lordships’ 
Board, that the Judicial Commissioner was 
nol justified, when be found an error in 
the superintendent's valuation, in correct- 
ing it. It was not suggested that he ought 
to have sent the matter back fora fresh 
valuation, and he was not invited to send 
it back for a fresh valuation: and in the 
appellant’s case before this Board the fact 
that he did not do so is not raised aga 
matter of objection at all. Therefore the 
only question is Canit be said that the 
Judicial Commissioner has not awarded 
enough to the appellant when he fixed the 
figure of Rs. 5,600? In their Lordships’ 
view there is nothing to support the view 
that that amount is insufficient. Counsel 
has not pointed to any evidence or any 
circumstance which, when once the 
principle of replacement value has been 
displaced, would justify any finding to the 
effect that Rs. 5,000 was insufficient. 

In those circumstances, it seems to their 
Lordships that the appellant has failed to 
make out that the Judicial Commissioner 
erred inthe conclusion at which he arrived; 
that the appeal must fail, and must be dis- 
missed with costs. 

Their Lordships think that the appellant 
should be allowed three months from the 
date ofthe Orderin Council in which to 
remove that portion of the buildings which 
was erected after 1920. , 

Their Lordships will humbly advise His 
Majesty accordingly. 

N. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. Hy. 
9. L. Polak £ Co. 

Solicitors for the 


Respondent:— The 
Solicitor, India Ofice. i 
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alienation—Father's wider powers—Purchaser from 
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Alienation to discharge binding debt Whether 
supported hy valid necessity ~ Minor — Guardian 
ad litem—Gross negligence of guardian—-Minor, if can 
avoid proceedings against him — Admission—To be 
considered as a whole. | 

The manager of a joint family has power to 
alienate for value joint family properties so as to 
biad the interest of both adult and minor co-parceners 
of the property provided that the alienation is made 
for a legal necessity or for the benefit of the estate, 
When the manager of a joint Hindu family sells joint 
family properties the purchaseris bound to enquire 
into the necessity for the sale and the burden lies on 
him to prove either that there was a legal necessity 
in fact or that he made properand bona fide enquiry 
as to theexistenceof such necessity and did all 
that was reasonable to satisfy himself as to the 
existence of such necessity. A Hindu father as such 
has even wider powers of alienating co-parcenary 
property, that is to say, he has powers which no 
other co-parcener has : for, he may sell or mortgage 
ancestral property including the interestof his sons 
and grandsons therein, provided that the debt was 
an antecedent debt and was not incurred for immoral 
or illegal purposes, [p 951, cols. 1 42.) 

Where in the case of an alienation by the manager, 
it appears that ihe bulk of the consideration money 
paid by the alienee was required for and was in facy 
applied to the payment of a decree which, though 
based on compromise, carried with it the certificate 
of the Oourt that the arrangement arrived at between 
the parties was for the benefit of the minor. and part 
was requiredfor paymentof a debt held tobe 
binding on the minor, the alienation is for a valid 
necessity and it is not necessary that with these 
materials, an intending purchaser should institute 
any further enquiry to find ont whether legal neces- 
sity existed. [p. 952, col ?.] 

Gross negligence which may be interpreted as 
culpable neglect of the interest of a minor defendant 
onthe part of his guardian ad litem will entitle 
the minor to the avoidance oof proceedings 
undertaken against him. It is equally well 
settled that itis not every kind of negligence nor 
any kind of negligence which would render pro- 
ceedings otherwise regular and proper liable to be 
opened up: it must be such negligence as leads to 
the loss of a right which, if the suit had been con- 
ducted or resisted with due care must have been 
successfully asserted. Brij Raj v. Ram Sarup (5) 
and Parmeshwari Prasad Narayan Singh v. Sheo 
Natt Rai (8), referred to. [p. 953, col 1.) 

If the Court wishes to proceed upon an admission, 
it should consider the admission asa whole or reject 
it altogether, 


CO. A. from the original decree of the Sub-. 


Judge, Monghyr, dated December 16, 1929. 
Messrs. P. R. Das and Ganesh Sharma, 
for the Appellants. 


Messrs. K. P. Jayaswal and M. K. 


Mukherjee, for the Respondents. 


Fazi Ali, J.—The suit out of which this 
appeal arises was instituted on April 21, 
1928, by the plaintiff-respondent to have 
it declared that a kabala executed by his 
father Babu Sri Narayan in favour of the 
appellants (defendants first party) on 
August 16, 1915, was invalid and to recover 
possession of the properties transferred by 
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means of that kabala. There was also 
a Glaim for mesne profits. 

It appears that Sri Narayan’s father Gopi 
Lal possessed considerable landed property 
and had extensive money-lending business 
at Begusarai, which is a Sab-ivision of 
Monghyr District. Sri Narayan while still 
young fell into evil company and began to 
borrow recklessly and lead an immoral 
life. He also, while he was yet a minor, 
instituted a partition suit against his 
father under the guardianship of one 
Bihari Lal of Barh, his brother-in-law who 
is ssid to have been one of the persons who 
had led him astray and caused the estrange- 
ment between him and his father. The 
suit was ultimately dismissed on compro- 
mise, one of the terms of the compromise 
being that during the lifelime of Gopi Lal, 
Sri Narayan would not take any loan or 
transfer any property, This compromise 
was effected on May 21, 1901, after Sri 
Narayan had attained majority on or about 
January 29,1904. Two of the transactions 
wilh which we are concerned in this 
appeal took place shortly after he had 
altained majority and before the compro- 
mise was effected. On February 24, 1904, 
Sri Narayan executed a simple bond in 
favonr of Bihari Lal for Rs. 3,000 and on 
April 2, 1904, he executed a mortgage bond 
in favour of the latter for Rs. 10,000 mort- 


. gaging thereunder certain joint family pro- 


perties, notwithstanding the fact that Gopi 
Lal was alive and was the karta of the 
joint family. On the death of Gopi Lal 
there was a partition between Sri Narayan 
and his three brothers and the property 
mortgaged in 190! fell to the share of Sri 
Narayan. In 1910 Bihari Lal being dead, 
his son Madan Gopal instituted two suits 
for recovery of money due under the 
aforesaid two bonds against Sri Narayan 
and the-plaintiff who was then a minor. 
The. suits were contested both by Sri 
Narayan and the plaintiff's guardian ad 
litem Babu Anadi Nath Sarkar, a Pleader, 
and written statements were filed on behalf 


of both the defendants in which many 
pleas were taken including the plea 
that Sri Narayan being joint with 


his father and brothers at the time the 
bonds in suit were executed, had no right 
to mortgage any property because his 
ehare had not been ascertained till then. 
The learned Subordinate Judge in whose 
Court the suits had been instituted decreed 
them by his judgment, Ex. H-3, which he 
delivered on January 31, 1912. Against 
his decision in the two suits two appeals 


on 
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were preferred to the Calcutta High Court 
and ultimately on May 20, 1915, a compro- 
mise decree was passed in the following 
terms by the High Court: 

“By. consent the two appeals are settled on these 
terms: The appellants shall pay to the respondent 
within three months from this date the sum of 
Rs 15.000 and Rs. 2,400 for costs in the Court below 
in full satisfaction of all his claim in both the suits, 
no cosis being payable by either party in this 
Court, On the failure of the appellants to pay to the 
respondent the amounts as mentioned above within 
the time aforesaid, the two appeals will stand dis- 
missed with costs” 


The plaintiff was a party to the compro- 
mise through his guardian ad litem Babu 
Anadi Nath Sarkar, and the learned Judges 
of the Calcutta High Court who dealt with 
the appeal certified that the proposed com- 
promise was for the benefit of the minor 
concerned: See Ex. H-4. On August 16, 
1915, that is to say, a few days before the 
expiry of the period prescribed by the 
compromise decree for the payment of the 
sum of Rs. 17,400 specified therein, Sri 
Narayan executed the sale-deed, Ex. A 
which has been impugned in the present 
suit. By this sale deed which was execut- 
ed by him as the manager and karta of 
the joint family consisting of himself and 
his minor son ‘the plaintiff) he transferred 
certain properties to defendants first party 
for a sum of Rs. 
Rs. 4,000 was to be utilised in paying off 
a mortgage bond executed by Sri 
Narayan in favour of one Jainti Kumari 
and Rs. 11,000 in part payment of the 
amount specified in the compromise decree 
of the High Court. It is recited in the deed 
that although considerable effort had been 
made on behalf of the executant to arrange 
for money yet he was unsuccessful and if 
the sum of Rs. 17,400 would not be paid 
to the decree-holder within the.time al- 
lowed by the Court in the compromise 
decree, Sri Narayan as well as his minor 
son (the plaintiff) would have to pay a 
sum of ahout Rs. 30,694 odd. It appears 
that on the same day Sri Narayan executed 
two other sale deeds (Exs. D and L), by 
which he transferred certain minor proper- 
ties in order to raise a sufficient amount to 
pay off the balance of the compromise decree 
and certain other debts. 

The plaintiff in his plaint attacked the 
sale deed, Ex. A, on various grounds, Two 
of the grounds stated by him were that 
it had been obtained by fraud and undue 
influence and that Sri Narayan had not 
received the entire consideration money, 
but these were neither pressed in the 
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Court below nor in this Court. The grounds 
which were pressed in the trial Court and 
which are material to this appeal are (1) 
that there was no legal necessity to justify 
the sale of the property and that the plaintiff 
was entitled to avoid if as the major por- 
tion of the consideration was, as stated 
in the deed, to have been paid to Madan 
Gopal whose bonds were not binding on 
the plaintiff as the debt coniracted there- 
under had been contracted for immoral 
purposes; (2) that the suits instituted by 
Madan Gopal had not been properly de- 
fended by the guardianad litem who had 
shown gross negligence in not putting for- 
ward certain material pleas in defence 
and had made no attempt to safeguard 
the interest of the plaintiff either in the 
trial or in the Appellate Court, (3) that 
the defendants first party were fully 
aware of the immoral life led by Sri 
Narayan and of the fact that the debt due 
to Madan Gopal, having been contracted 
for immoral purposes, the joint family 
property could not be alienated to pay 
off such a debt. 

The defendants traversed almost all the 
allegations made in the plaint and justi- 
fied their purchase on the ground that 
after full enquiry they had been satisfied 
that the amount which was going to be 
raised by the sale was necessary for ihe 
payment of certain antecedent debt. They 
also stated that Sri Narayan and the plaint- 
iff had dispossessed the defendants of some 
lands and a house both of which, were 
covered by the sale deed in question and 
the defendants had to recover possession 
of then: hy means of a suit in which 
the very allegations which were 
made by the plaintiffs in the present suit 
had been made but could not be substan- 
tiated. 

The learned Subordinate Judge framed 
several issues in the suit of which Issues 
Nos. 2 and 3 as stated in his judgment run 
as follows: 

Issue No. 2.— Whether the two bonds of 
1904 were executed by Sri Narayan for im- 
moral and illegal debts. Whether the 
guardian adlitem of the plaintiff in the 
Patna suits was guilty of gross negligence 
in putting the plaintiffs case in Court and 
whether the plaintifi is entitled to re-open 
the question in this Court? 

Issue No. 8. Whether the alienation of 
property made by Sri Narayan in 1915 in 
favour of the defendants is not . binding 
upon the plaintiff. _ 

Both these issues were answered in favour 
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Of the plaintiff by the learned Subordinate 
Judge who held (1) that the two bonds of 
Bihari Lal had been exectued by Sri 
Narayan for money spent in dissipation 
and debauchery: (2) that the plaintiff's 
guardiar ad litem was guilty of gross negli- 
gence ir. not putting the plaintiff's case 
properly. before the trial Court and in 
not pressing the appealin the High Court 
(3) that the compromise decree not being 
for the oenefit of the minor, he was not 
bound by it, and (4) that the defendants 
first party were aware of the real state of 
affairs as found by the learned Subordinate 
Judge at the time when he took the con- 
veyance from Sri Narayan of the dis- 
puted properties. He however found 
that out of Rs. 15,000 which consti- 
tuted the total consideration for the sale 
deed, the defendants first party had to 
pay a sumof Rs. 4,000 to Jainti Kumari 
in respect of debts which were binding 
on the plaintiff. On these findings he 
held that the plaintiff was entitled to 
have the alienation made. by his father to 
the defendants first party set aside and 


` recover possession of the property in suit 


subject tothe repayment tothe defendant 
of Rs. 4,000. He also held that the plaintiff 
was entitled to recover mesne profits 
fromthe date of the deposit of Rs. 4,000 
in Court to the date of the recovery of 
possession of the properties covered by 
the sale deed. 

The decision of the learned Subordinate 
Judge has been vehemently assailed by 
the defendants first party on whose behalf 
this appeal has. been preferred and after 
hearing the arguments on behalf of both 
parties. I have come to the conclusion 
that the appeal must succeed, 

It is to be remembered that this is not 
a suit to set aside the compromise decree 
passed in the suit instituted by Madan 
Gopal or for a refund of the amount 
realised under that decree by him. If 
such had been the nature of the suit and 
the parties necessary for the adjudication 
of such asuit had been before the Court, 
many of the points which have been 


raised by the plaintiff would have been. 


more appropriately discusse | and decided. 
The present suit, however, is to set aside 
a sale deed which was undoubtedly for 
valuable consideration and which was 
executed by one who wis admittedly the 
manager and the karta ofthe joint family 
and the father of the plaintiff. Itis now 
well, settled that -the manager of a jcint 
family has power ta alienate. for value 
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joint family properties so as to bind the 
interest of both adult and minor co-parce- 
ners of the property provided that the 
alienation is made for a legal necessity 
or for the benefit of the estate (Vide 
Mulla’s Hindu Law, Ed. 7, p. 272). It 
is also equally well settled that when 
the manager of a joint Hindu family sells 
joint family properties the purchaser is 
bound to enquire into the necessity for 
the sale and the burden lies on him to 
prove either that there wasa legal neces- 
sity in fact or that he made proper and 
bona fide enquiry as to the existence of such 
necessity and did all that was reasonable 
to satisfy himself as to the existence of 
such necessity. A Hindu father as such 
has even wider powers of alienating 
co-parcenary property, that isto say, he 
has powers which no other co-parcener 
has; for he may sell or mortgage ancestral 
propery including the interest of his 
sons and grandsons therein, provided that 
the debt was an antecedent debt and was 
not incurred for immoral or illegal 
purposes. I take it that one who purchases 
property from a Hindu father, if he is not 
ina slightly better position, is at least in 
no worse position than one who purchases 
property from the manager of an ordinary 
joint family and his purchase will also 
be upheld if it is proved to have been 
made for legal necessity or for the benefit 
of the entire family or if itis established 
that by reasonable enquiry he was 
satisied that the sale of the property was 
justified by legal necessity or was for the 
benefit of the family. It would of course 
be otherwise if it is proved that he 
purchased the property with full knowledge 
that the purchase money was required 
to pay offimmoral debts. I have already 
stated that in the present case the 
disputed properties were sold to the plaintiff 
only four days before the date fixed in 
the compromise decree for the payment 
of the decretal amount. It is evident that 
if the payment had not been made within 
the period, the debt for which the estate 
would have become liable would have 
increased to Rs. 30,694 from Rs. 17,400 
and although no execution proceeding 
had been taken or was in contemplation 
at the time when the conveyance in question 
was obtained by the defendants first 
party, the matter of the institution of the 
execution proceedings would have become 
only a question of time after the expiry 
of the period prescribed in the compromise 
decree for the payment of the sum which 
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was payable under the compromise. The 
compromise was thus apparently forthe 
benefit of the joint family and the two 
‘learned Jvdges of the High Court who 
recorded it also recorded their opinion 
that it was for the benefit ‘of the minor. 
It is also established by evidence that 
out of the total amount a sum of Rs. 4,000 
was paid to Jainti Kumari for a debt, 
the validity of which is no longer disputed 
and the remaining Rs. 11,00 was applied 
in part payment of the decretal amount 
adjudged to be payable under the com- 
promise decree. In these circumstances 
I find it difficult to hold that the defend- 
ants first party have not discharged the 
onus which was upon them to prove 
that they had made proper and bona fide 
enquiry as to the existence of legal 
necessity for the sale and had done all 
that a prudent person would have done 
to satisfv himself as to the existence of 
such necessity, 

The -learned Subordinate Judge has 
come tothe conclusion that the defendants 
first party entered into the transaction of 
sale with full knowledge of what he 
describes to be the real state of affairs, 
that is to sav, knowing full well that the 
compromise decree was in respect of debts 
which had been contracted for immoral 
purposes. This conclusion appears to me 
to be one of the weakest of those arrived 
at hy tke learned Subordinate Judge in 
this case. It is based partly on specula- 
tion and partly on a piece of reasoning 
which appears to me to be somewhat 
technical and strained. The reasoning in 
short is that merely because the defend- 
ants first party have stated in their 
pleadings thatthey had made full enquiries 
before purchasing the disputed properties 
and traversed the allegations made in 
the plaint as to the immorality of Sri 
Narayan and the manner in which the 
debts were contracted and how the suit 
was defended by the guardian at litem, 
it must be assumed that they knew the 
facts as they have presented themselves 
or have been found to be by the learned 
Subordinate Judge, that is to say, they 
knew that Sri Narayan was an immoral 
person and that the debts for which the 
suit had been brought by Madan Gopal 
had been contracted for immoral purposes. 
The learned Subordinate Judge, however, 
has overlooked the fact that in this country 
the defendants asa matter of invariable 
practice traverse every allegation madein 
the plaint and merely because the appellants 
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have stated in their pleading that they 
had made enquiries about the facts of 
the case it does not necessarily follow 
that they were aware that the specific 
debts to pay off which the two bonds 
of 1901 were executed were immoral. The 
defendants firss party are admittedly 
residents of Mauza Chak Sikandar Saidpur 
in the District of Monghyr, whereas Sri 
Narayan used to live mostly at Barh in 
the District of Patna when the debts are 
said to have been contracted by him 
from Behari Lal. We do not know what 
kind of enquiry was made by them and 
what facts actually came totheir knowledge. 
There is in fact no satisfactory evidence 
on the record—and the learned Subordinate 
Judge also does not refer to any such 
evidence—-that the defendants first party 
actually knew or had come to know that 
all those debts for the payment of which 
the two bonds of 1901 were executed had 
been contracted for. immoral purposes. 
In these circumstances it appears to me 
to be unfair to impute knowledge to the 
appellants merely because they have. 
stated that they had made enquiries 
about matters connected with the loan 
and have given their version about them, 
If the Court wished to proceed upon their 
admission it should have considered the 
admission as a whole or rejected it al- 
together. In my opinion the apyellants 


‘were bona fide purchasers of the property 


and hed done all- that they could to 
satisfy themselves that the sale of the 
property which they purchased was justified 
by legal necessity. In fact 
bought constituted prima facie “gdod ` 
grounds for such. belief. | 
v. Gobind (1), it. was held that where a 
decree is in existence against an alienor, 
the payment of that deeree constitutes 
valid necessity for the alienation of 
ancestral property. In the present cage 
the bulk of the consideration money paid 
by the appellants was undoubtedly requir- 
ed for and in faeb applied to the pay- 
ment of a decree which, though based 
on compromise, carried with it the cer- 
tificate ofthe Court that the arrangement 
arrived at between the parties was for 
the benefit of the minor, Again part, of 
the consideration money was required for 
(he payment of a debt which has been 
held io be binding on the plaintiff, 
Lastly in the judgment of the trial Court 


(1) 79 Ind, Cas. 543; A IR 1923 Lab, £32, 


al 


the very” 
circumstances in which the prererly was. 


In Balbir Singh ` 
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in the two suits brought by Madan Gopal 
it was. definitely stated that it had not 
been proved that the bonds upon which 
the snifs were based had been executed 
for immoral purposes. I do not think 
that with these materials before bim an 
intending purchaser need have instituted 
any -further enquiry to find out whether 
the proposed sale was justified by legal 
necessitv or not. 

I shall now briefly deal with the case 
of the plaintiff that the guardian ad litem 
who represented him in the suits of 1910 
did not properly defend those suits. 

It is now well settled that gross 
heg igence which may be interpreted as 
culpable neglect of the interest of 
a minor defendant on the part of his 
guardian ad litem will entitle the minor to 
the avoidance of proceedings undertaken 
against him: See Ponnuswami Pillai v. 
Subramania Pillai (2), Debt Dutt Sahu v. 
Subodra Bibee (3), Punnayyah v. R. Viranna 
(4), Brig Raj v. Ram Sarup (5), Subbanna. v. 
Narasamma (6) and Bhairo Prasad v. Ram 
Chandra Prasad (7).. It seems, however, to 
be equally well settled that itis not every 
kind of negligence nor any kind of neglig- 
ence -which would render proceedings 
otherwise regular and: proper Hable to be 
opened up: if must be such negligence as 
leads to the loss of a right which, if the suit 
had been conducted or resisted with due 
care, must have been successfully asserted: 
Parmeshweri Prasad Narauan Singh v. Sheo 


“Dut Rai (@Y and Brij Raj v. Ram Sarup 


(5). In tbe present case the person who 
acted as the guardian of the plaintiff is not 
before the Court and we have to investigate 
the allegations made against him behind 
his back ina suit instituted more than 15 
yéars after the decision of the previous suit, 
This is, however, not such a great difficulty 
in the way of the plaintiff as the fact that 
the written statement filed by the guardian 
in that suit has not been placed on the 
record and we are invited to condemn the 
guardian for his alleged omission only upon 
certain portions of the judgment, Ex. H-3, of 
the Subordinate Judge wherein the plead- 
: (2) 53 Ind. Gas. 412: A I R 1920 Mad. 895. 

(3)2 O 283:25 W R449, > - 

(4) 70 Ind. Cas. 688; A IR 1822 Mad, °73: 45 M 
rae 15 L W 437; (1922) M W oN 212; 42 M LI 
(5)-90 Ind, Cas, 749: A I R19°6 All, 36; 48 A 44: 
L RAN 488 Civ; 23 ALF JD, 

Ae 26 Ind. Gas. 16. A I R 1915 Mad. Si: 27 MLJ 


486. a, 

(7)45 Ind. Oas. 253; AI R 1918 Pat. 2l; 4 P L 
W 373, ; 
| (8)6C LJ 418, 
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ings of the parties have been referred ío. 
How far these pleadings have been faith- 
fully reproduced in that judgment, we do not 
know, but we fud that the suit was contested 
both by Sri Narayan and by the plaintiff 
and a number of material pleas were rais>d 
by both. It is contended in this anpeal 
that three important pleas which ought to 
have been taken by the grardian were not 
taken and at least they were not pressed. 
They are: (|) that the debts for which the 
two bonds had heen executed by Sri Narayan 
in favourof Bihari Lal had been incurred 
by him during bis minority, (2) that Sri 
Narayan had no right to mortgage the joint 
family property during the lifetime of his 
father who was admittedly the manager 
and the karta of the family, and (3) that the 
debts in question had been contracted by 
Sri Narayan for immoral purposes. So far 
asthe first plea is concerned, although it 
seems to be nrobahle that some of the debts 
contracted had been contracted during his 
minority, yet the evidence on that point is 
not complete even in this suit and it appears 
to me thatthe matter cannot be gone into 
satisfactorily at this distance of time and 
in the absence of the parties to the original 
transaction. The account books of the 
frm which advanced the original loans 
now impugned are not before us and it jg 
impossible to say on what debt and in what 
circumstances the loans were taken and 
what amounts were borrowed on each oeca- 
sion. Moreover, the guardian ad litem, if 
he had been’ given the opportunity to 
explain why the plea now suggested was not 
raised by him, might have offered some 
explanation as to why the plea was not raised. 
Even the Jearned Snbordinate Judge deals 
with this matter as follows. 

“Itis argued by the plaintiff's Pleader that the 
two bonds of Bihari Lal were also for illegal debts 
inasmuch as these debts had been contracted by Sri 
Narayan while he was still aminor. WhileI find 
indications of this fact in the Patna judgment itself 
Ex. H-@3', f must uphold the defendant's contention 
that this case having not been specifically raised 
in the plaint, the defendants were unable to meet it 
at the trial, Tha bonda were admittedly executed 
within two or three months of the attainment of 
majority by Sri Narayan and the defendant's Pleader 
rightly argues that he might have shown if he had 
notice that some portions of the considerations at 
least were taken at the time of the execution of the 
bonds." - l 

As to the second plea it appears from the 
judgment, Ex. H-3, that one of the pleas 
taken both by Sri Narayan and the plaint- 
i's guardian was that as Sri Narayan was 
joint with his father and brothers, he had 
no right to mortgage any of the properties. 
The third plea would appear not to, have 
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been taken in the suit if one were to go 
entirely upon the recital of the pleadings 
in the judgment. There is however an 
important passage in the judgment of the 
learned Subordinate Judge to which our 
attention has been drawn by the learned 
Counsel forthe appellants and itruns as 
follows. 

“Of course the boy can question the bonds but it is 


not proved thatthe bonds were executed for immoral 
purposes”, 


It appears that Sri Narayan and the plaint- 

iff had after the execution of the kabala, 
Ex. A, dispossessed the appellants of some 
land and a house covered by if and the 
appellants had to recover possession of them 
by a suit instituted by them in the Court 
of the Munsif at Begusarai. The judgment 
delivered in that suit is Ex. H and it 
appears that one of the issues in that case 
was whether Sri Narayan wasa manof bad 
character and whether the kabala which is 
impugned in the present suit was executed 
to pay off immoral debts. The learned 
Munsif who tried the suit recorded the 
following opinion on this issue, ; 
' “The defendants have not been able to prove that 
the debt contracted by defendant No. 1 related to any 
immoral object. The defendants (the plaintiffs?) have 
on the other hand proved that the kabala was 
not executed for any immoral purpose, The 
question whether defendant No.1 wasa man of bad 
character or not is, therefore,of no consequence. It 
is consequently not necessary to decide this ques- 
tion.” 


It appears that in that suit the defendants 
first party were the plaintiffs and Sri 
Narayan as wellas Hirday Narayan the 
present plaintiff and his two minor brothers 
were the defendants, If that suit had been 
tried by a Subordinate Judge possessing 
the same jurisdiction, as the Subordinate 
Judge against whose decision this appeal 
is preferrred had the decision would perhaps 
have been res judicata; but even though 
the judgment isnot res judicata it provides 
this argument in favour of the appellants 
that the points on which the plaintiff failed 
in the Courts which had, to usea familiar 
expression, the facts of the case nearer to 
their ken, cannot be very well adjudicated 
at this distance of time. It may also be 
stated that the learned Counsel for the 
appellants has taken us through the entire 
evidence adduced in this case on behalf of 
the plaintiff and although most of the wit- 
nesses make general allegations against Sri 
Narayan’s character no attempt has been 
made to connect the debts incurred by Sri 
Narayan under the two bonds executed by 
him in favour of Bihari Lal with hisimmoral 
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pursuits, The learned Subordinate Judge 
suggests that in the circumstances of 
the case it may be surmised thatthey were 
incurred for immoral purposes. He may 
be right, but it appears to me that there is 


“a natural difficulty in deciding the issue 


in the absence of the original borrower and 
the lender and when the materials before 
us are not sufficient to enable us to come to 
a definite conclusion as to the circumstances 
under which the specific loans were 
contracted. There seems to be some 
evidence that Sri Narayan after he had 
quarrelled with his father started a cloth 
shop at Barh and in present state of 
evidence itis difficult to say how much of 
the amounts was actually borrowed by him 
for the purposes of condueting the business 
of the shop and how much for his immoral 
pursuits. 

It appears to me that the plaintiff has 
failed to establish that there was such 
negligence on the part of the guardian as to 
amount to gross misconduct nor in my 
opinion has it been shown by the plaintiff 
that the guardian acted against the best 
interest of his ward in agreeing to a compro- 
mise when the matter went to the High 
Court. The plaintiff there’ore cannot 
successfuly impeach the decree to which he 
was himself a party. 

An interesting question was raised before 
us as to whether the plaintiff, not having 
admittedly been Forn at the time when Sri 
Narayan executed the two bondsin favour 
of Bihari Lal, could question them when the 
suit was instituted by Madan Gopal to 
enforce those bonds. In Tulsi Ram v. Babu 
(9) it was held that where an alienation of 
ancestral property: is invalid as having been 
made without legal necessity by one 
member of the co-parcenary without the 
consent of the rest, it is open to a co-parcener 
to object to such alienation notwithstanding 
that he was born subsequent thereto. The 
learned Judges who desided the case quoted 
a passage from Mayne's Hindu Law which 
runs as follows; 

“A gon cannot object to alienation validly made 
by his father before he was born or begotten, 
because he could only by birth obtain an interest in 
the property which was then existing in his 
ancestor... On the other hand if the alienation 
was made bya father without necessity and without 
the consent of the sang then living, it would not only 
be invalid against them. hut also against any son 
born before they had ratified the transaction and no 
consent given by them after his birth would render 
it binding upon him.” 

In this case it is said that though the 
plaintiff was not bound at the time when the 


(9) 10 Ind, Cas 908; 33 A654;8A Ld 733 
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- punish for contempt of 
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“two bonds were executed by Sri Narayan 


he had, at leastso far asthe mortgage-bond 


“was concerned, acquired an interest on his 


birth in the equity of redemption and there- 
fore was entitled to impugnthe mortgage. 
In the passage quoted from Mayne’s Hindu 
Law, reference is madeto a hypothetical 
case where one or more sons being in 
existence, an alienation is made by a Hindu 
father without legal necessity and without 
the consent of the sons then living and it is a 
question of some nicety whether such an 
alienation could be questioned on the ground 


' of immorality by a son born afterwards, if 


no sop or sons were living at the time of the 
alienation. However that may be, the 
question is somewhat academic one and 


. need not be decided in this apppeal. 


I would allow the appeal, set aside the 


, judgment and decree of the Court below, 


and dismiss the plaintiff's suit with costs 


_ throughout. 


James, J.—I agree. 
IN. Appeal allowed. 


ALLAHABAD HIGH COURT 
Miscellaneous Case No. 435 of 1934. 
October 9, 1934 
THOM AND Harris, Jd. 

In the matter of An ADVOCATE oF 
ALLAHABAD 


Contempt of Ccourt—Aspersion not against a par- 
ticular Judge or Bench or in connection with a 
particular case—-Proceedings for contempt, if can lie 
scandalising Court — Necessity of 


—Whether ground for not punishing—Inheient 
power of Court to punish—Whether restricted by 
s. 191, Criminal Procedure Code (Act V of 189%}— 


. Proceedings for contempt—Object of— Held, on facts, 


newspaper article amounted to contempt— Fact that 
illiterate, 
whether important in considering question of con- 
tempt. 


Proceedings for contempt can lie evenin acase 


_where theaspersion on the Court is not against a 


particular Judge or Bench and in connection with a 
particular case, [p. 956, col 2] 

Because a particular type of contempt of Court 
is unusual or unprecedented, it does not follow that 
the Court has no power to punish such a contempt 
ifitis committed. It is true that the power to 
Court is a drastic power 
exercisable summarily and should not therefore be 
resorted to lightly, but to argue that, because a 
particular act has not been punished in the past as 
contempt where there is no proof that the act has 
ever been committed or, at any rate, formed the 
subject of proceedings, it may not be punishable as 
contempt when the act has been committed and 
brought to the notice of the Court, is clearly to con- 
fuse the principle with the application of the princi- 
ple. [p. 957, col 1,] 

To scandalise the Court is a contempt and hence 
any publication which scandalises the Court and 
lowers its prestige is clearly a contempt, even though 
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there is no record that similar publications have been 
held by the QOourts in the past to constitute con- 
tempt. [ibid] 

Theinherent power of the Court to punish for 
contempt of Court is a power which is essential in 
ths interests of the administration of justice and that 
that power is not restricted in any degree by the 
provisions inthe Criminal Procedure Code, relating 
to proceedings which may be instituted with the 
sanction of the Government where the Courts or 


He aa Judges have been defamed. [p. 957, 
col. 2. i 
Proceedings for contempt are not brought to 


vindicate the character of any particular Judge or 
Judges who have been assailed, but to protect the 
administration of justice, The question of sensitive- 
ness does not arise. Theonly question which the 
Court has to decide is whether the published article 
lowers or tends to lower the dignity and prestige of 
the High Oourt. [p. 960, col. 2.] 

Ina newspaper,an article was published headed 
“A scandalous situation —The Bar Council Election”, 
It contained a passage as follows ; “In this connection 
it is amusing to note that when a comparatively 
underserving lawyer is raised to the Bench, which 
isa fairly frequent occurrence in our judicial history 
it is generally claimed, etc.” Proceedings for con- 
tempt of Court were taken against the author of the 
article and the editor and the publisher of the news- 


aper : 

Held, that the words in the passage convey un- 
warranted and defamatory aspersion on the charac- 
ter and ability ofta number of Judges of the High 
Court who have recently been elevated to the 
Bench. The remarks of the writer ofthe article 
cannot in any sense be regarded as legitimate 
criticism of the High Court or of any of the Judges 
of the High Courtin the discharge of their duties. 
The passage in question does not contain a fair 
criticism or comment. Itis nothing more or legs 
than aninsulting reference to the character and 
capacity of His Majesty's Judges inan article in 
which any reference to the High Oourt was entirely 
out of place and the passage clearly constitut- 
ed a contempt of Courtof which the High Court in 
the interests of the administration of justice was 
bound to takecognizince. [p 960, col. 1] 

Held, also that the fact that a large proportion of 
the population who resort to the Oourt for the 
decision of their disputes are illiterate is of little 
importance in considering this matter. Once the 
impression gains ground that the High Oourt is toa 
certain extent composed of lawyers who are deficient 
in character or capacity that impression will soon 
be conveyei to the section of the populace which ia 


illiterate. {ibid.] 
The Government Advocate, for the 
Crown. 


Messrs. Tej Bahadur Sapru, P.N. Sapru, 
T. N. Sapru, S. N. Verma and G. S. Pathak, 
for the Opposite Parties, 

Order.—On August 27, 1931, this Court 
directed notices to issue to Mr. Kapil Deo 
Malaviya, Advocate, Allahabad, Mr. C. Y. 
Chintamani, Chief Editor, Leader 
Newspaper, Allahabad, and Mr, Krishna 
Ram, printer and publisher of the 
Leader Newspaper, Allahabad, to show 
cause why they should not be convicted and 
punished forthe offence of contempt of the 
High Court committed by the publication 
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of a passage in an article written by Mr. 
Kapil Deo Malaviya and published in the 
Leader on June 10,1934. The particular 
passage appearedin an article headed as 
“A scandalous situation: The Bar Council 
Election,” of, which Mr. Malaviya is the 
author. The passage referred to in the 
notices is as follows: 

“In this connection it is amusing to note that when 
a comparatively undeserving lawyer is raised to the 
Bench, which is a fairly frequent occurrence in our 
judicial history, it ie generally claimed, ete.” 

Itis not disputed that Mr. Kapil Deo 
Malaviyaisthe author of the article in 
which this passage appears noris it denied 
that the article was published in the Leader 
newspaper on June 10, 1934. Learned 
Counsel for Mr. Malaviya, Mr Chintamani 
and Mr. Krishna Ram moved the Court to 
discharge the notices to his clients. In 
support of this motion he contended that; 
(1) Inasmuch as the passage in respect of 
which notices were issued is not a reflection 
upon the conduct of a particular Judge or 
Bench in connection with the trial ofa 
particular case, it does not amount to a 
contempt of Court as that offence has been 
defined by the Courts. (2) The article does 
not overstep the bounds of jegitimate 
criticism of the conduct of a Judge or the 
Court and does not therefore amount to 
contempt of Court. (3) Even if the passage 
‘in respect of which notice has issued does 
technically amount to contempt of Court in 
respect that it contains a reflection upon a 
Judge ora numberof Judges of the High 
Cuit, the reflection is so mild and the 
7 article itself sò innocuons that the Court 
should not exercise its summary powers for 
the purpose of punishing so minor a delin- 
quency. : 

We shall deal with the contentions of 
learned C‘ounsel in order. In support of his 
contention that the Court has no jurisdiction 
to convict for contempt of Court where the 
aspersion which is alleged to amount to 
contempt, is not a reflection upon a 
particular Judge. or a particular Bench in 
' connection with the conduct of a particular 
case, learned Counsel relied strongly upon 
two cases, one reported in In the matter of 
Special Keference from the Bahama Islands, 
(1), the other in Mcleod v. St. Aubin (2). 
We have considered the decisions in these 
two cases and we are clearly of opinion that 
ther do not support the contention of learned 
Connsel. In In- the matter of Special 
Reference from the Bahama Islands (1), it 

(1) 198) A O 138. 

(2) (1 99 A 059; 68 LIPO 137: 15 T L R 487; 
t W R173; 81 L T158, . 
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is obvious from a consideration of the report ` 
‘that the publication, which it was alleged 
amounted to a contempt, was in fact an. 


attack upon the Chief Justice of the colony 
in his personal capacity. It appears that 
the Chief Jastice had written an article in 
a newspaper upon a question which was 
engaging public attention. This article 
drew a reply from one Mr. Moseley, In the 
course of the argument before the Judicial 
Committee, according to the report, Lord 


‘Watson, who was oneof the members of the 


Committee remarked: 

“The substantial question is; Does the letter refer to 
him in his official capacity.” 

The Judicial Committee were of the 
opinion that the attack upon the Chief 
Justice was not upon him in his official 
capacity and they accordingly 
Mr. Moseley was not guilty of contempt of 
Gourt. In Meleod v. St. Aubin (2), it was 
decided that contempt of Court may be 
committed by publication of scandalous 
matter in respect of a Court after the 
adjudication as well as during the pendency 
of a case beforeit. The Judicial Committee 
held upon a consideration of the facts of the 


case that there had been no contempt of — 


Court, inasmuch as Macleod, against whom 
contempt proceedings had been directed, 
had not published the article in which the 
alleged contempt appeared. Learned 
Counsel for the opposite parties, however, 
relied upon certain observations by Lord 
Morris who delivered the 


Court and which are clearly obiter. 


‘Especially did he rely upon the following 


passage: 

“Tt jan summary process and should be used only 
from a sense of duty and under the pressure of public 
necessity, forthere can be no land-marks pointing out 
the boundaries in all cases. Committals for contempt 
of Court by scandalising the Oourt itself have become 
obsolete in this country." 


The concluding observation of Lord Morris 
on which Counsel specially relied is obiter 
and is as clearly erroneous. The decision 
in Macleod's case was in the year 1899. In 
the following year in the case of R v. Gray 
(3), proceedings were taken against the 
person who hal scandalised the Court. 
Since 19.0 there have been a number of 
cases where proceedings agains’ persons 
who have scandalised the Court have been 
instituted. We are of opinion, therefore, 
ihat these eases upon which learned :Jounsel 
relied are no authority for the proposition 
that proceedings for contempt do not lie 
wiere the aspersion on the Oourtis not 

(3) (1909) 2 Q B 36:69 LJ Q B 502; 16T L R 303; 
64 J P 484; 48 W R 474; 82L T 534, 


held that - 


opinion of the ` 
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against 4 particular Judgé or Bench 
_and iñ connection with a particular case. 

Learned Counsel in support of his con- 
tention relied further upon the fact that 
there is no record of any case in which 
proceedings for contempt were instituted 
in respect of a general reflection on the 
character and capacity of a Court. We 
are unable to say definitely whether the 
claim that there is no record of such cases 
is strictly accurate, but assuming that it 
is, {e are of opinion, that it does not in 
any way advance the case of the opposite 
parties. Cases of general attack upon the 
character and capacity of the Court in the 
very nature of things must be few and 
_far between. Most cffences of contempt of 
Court have been, as is to be expected, 
committed by parties who have considered 
themselves to have been aggrieved by the 
conduct and decision of a particular Court 
or Bench in a particular case. Because 
a particular type of contempt of Court is 
unusual or unprecedented, it does not follow 
that the Court has no power to punish 
such 2: contempt if it is committed. Itis 
_ true that the power to punish for contempt 
of Court is a drastic power exercisable 
summarily and should not, therefore, be re- 
sorted to lightly, but to arguethat, because 
a particular act has not been punished in 
the past as contempt where there is no 
_ proof that the act has ever been com- 
mitted or, at any rate. formed the subject 


of proceedings, if may not be punishable | 


as contempt when the act has been com- 
mitted and brought to the notice of the 
Court is clearly to confuse the principle 
with the applicition of the principle. Once 
it is conceded that to scandalise the Court 
is a contempt, then any publication which 
scandalises the Court and lowers its 
prestige is clearly a contempt, even though 
there is no record that similar publications 
have been held by the Courts in the past 
to constitutecontempt. As we have already 
observed, general aspersions upon the 
character and the capacity of the Court 
must be comparatively rare ana the absence 
of any report of such eases in our view 


affords no support for the contention of. 


learned Counsel for the opposite parties. 
Learned Counsel further contended that 
the remedy where a Court and not a 
- particular Judge has been defamed should 
not be by way of proceedings for contempt 
of Court, but by criminal proceedings at the 
instance of the Government Advocate 
under the provisions of s. 194, Criminal 
Procedure Code. We are unable to agree 
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wih this contention. The fact that 
proceedings may be directed against 
2% person who has defamed the 


Courts generally is no reason for holding 
that he may not be proceeded against for 
contempt of Court. Criminal proceedings 
as well as comtempt proceedings lie against 
a person who has committed contempt of 
Court by indulging in illegitimate criticism 
of the conduct of a parlicular Judge, and 
we see no reason in principle for holding 
that where a Court generally has been 
defamed, proceedings for contempt of Court 
do not also lie against the delinquent. We 
would further observe. in this cna- 
nection that proceedings under s. 191, 
Criminal Procedure Code are initiated by 
the representative of a Government with 
the previous sanction of the Governor- 
General in Council or the Local Government. 
It is for the Government to decide whether 
such proceedings be instituted or not. If 
the contention of learned Counsel for the 
Opposite parties is sound, then the High 
Oourt would be powerless to protect itself 
in a case where the grossest allegations 
against the Courts had been made but 
where the Government refused, it might 
well be for purely political considerations, 
to sanction a prosecution. We are clearly 
of the opinion, that the inherent power 
of the Court to punish for contempt of 
Court is a power which is essential in the 
intereats of the administration of justice 
and that that power is not restricted in 
any degree by the provisions in the Ori- 
minal Procedure Code relating to proceed- 
ings which may be instituted with the 
sanction of the Government where the 
Courts or His Majesty's Judges have been 
defamed. 

In our opinion, the law upon this matter 
is not in doubt. It has been clearly 
enunciated in a number of decisions to 
many of which we were referred by 
learned Counsel for the opposite parties 
and by the learned Government Advo-ate. 
We do not consider if necessary in this 
judgment to cite all these cases. We will 
refer, however, to one or two authorities 
which, in our opirion, put the question as 
to the power of the Court to punish for 
contempt, where a general aspersion is made 
upon the Court, beyond all question In 
R v. Gray (3), it was held that the publica- 
tion in a newspaper ofan article contain- 
ing scurrilous abuse of a Judge, with 
reference to his conduct asa Judgein a 
judicial proceeding which had terminated, 
is a contempt of Court punishable by the 
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Conrt on summary process. In the corse 
of his judgment in this case Lord Russel 
of Killowen, C. J., stated: ; 

“Any act done or writing published calculated to 
bring a Court or a Judge of the Oourt into contempt 
or to lower its authority,is a contempt of Court. 
That is one class of contempt. Further, any act done 
or writing published calculated to obstruct or 
interfere with the due course of justice or the lawful 
process of the Courts is a contempt . of Oourt. The 
former class belongs to the category which 
Lord Hardwicke, L. U., characterised as ‘scandalis- 
ing a Court or a Judge. That description 

“of that class of contempt has to be taken 
` subject to one and an important qualifica- 
tion. Judges and Courts are alike open to 
criticism, and if reasonable argument or expostula- 
tion is offered against any judicial act, no Court 
could or would treat that as contempt of Court. The 
law ought not to be astute in such cases to criticise 
adversely what under such circumstances and with 
such an objectis published; but itis to be remem- 
bered that in this matter the liberty of the press 
is no greater and no less than the liberty of every 
subject of the Queen............ We have, therefore, 
to deal with itasa case of contempt, and we have 
to deal with it brevi manu. This is not a new-fangl- 
ed jurisdiction; it is a jurisdiction as old as the 
common law itself, of which it forms part It is a 
jurisdiction, the history, purpose, and extent of 
which are admirably treated in the opinion of Wil- 
mot, O. J., then Wilmot, J., in his Opinions and 
Judgments.” $ Mi 

„It will be observed that in this judgment 
..the statement of law by Lord Chancellor 
Hardwicke and. Wilmot, O. J., is approved. 
According to Lord Chancellor Hardwicke 
one species of contempt is “scandalising the 
Court." According to Wilmot, C. J., libel 
“upon a Court is: 

. “a reflection upon the King and telling the people 
that the administration of justice is in weak or cor- 
tupt hands.” l TT 
“In R. v. Davies (4), it was held that the 
. King’s Bench Division of the High Oourt 
in England has power to punish by attach- 
ment, contempts of inferior Courts. In the 
:- ‘course of the judgment which was delivered 
by Wills, J., the statement of the law by 
Wilmot, O. J., was approved. In the 
‘judgment at p. 40* the following exposition 
of the law appears: 

“What thenis the principle which is at the root 
of and underlies the cases in which persons have 
been punished for attacks upon Courts and interfer- 
ences with the due execution of their orders,” 

It will be found to be, not for the pur- 
pose -of protecting either the Court as a 


whole or the individual Judges of the Court . 


from a repetition of them, but of protecting 
the public, and especially those who either 
voluntarily or by compulsion are subject 
to its jurisdiction, from the mischief they 
will incur if the authority of the Tribunal 
be undermined or ` impaired. See the 

(4) (1906; 1K B 32;75L J K B-104; 22 TL R 97; 
5¢ W R107: 93 LT 772. ae 

#Page of (1906) 1 K., B.—[Ed.] 
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jidgment prepared by Wilmot, C. Jin. 
‘Rex v. Almon (1765), but not delivered’. 


because the. case was allowed-to drop! 
Wilmot'’s Opinions, p. 236. The word 
“authority” is used by him to express “‘def- 
erence and respect which is paid” to the 
Judges of a Court and their acts “from an’ 


opinion of their justice and integrity...... . 


.. A considerable part of the undelivered 
judgment of Wimot, C. J., to which we 
have referred is devoted to showing. that 
the real offence isthe wrong done to the 
public by weakening the authority : and 
infiuence of a Tribunal which exists for. 
their gcod alone. He adds that such con- 
duct is pre-eminently the proper subject of 
a summary jurisdiction Attacks upon’ 
the Judges, he says: i 
“excite in the minds of the people a gensral dissatis~". 
faction with all judicial determinations... ..... and 
whenever men's allegiance to the laws be so funda- 
mentally shaken, it is the most fatal and dangerous’: 
obstruction of justice, and in my opinion, calls out. 
for a more rapid and immediate redress than any 
other obstruction whatsoever; not for the sake .of 
the Judges as private individuals, but because they 
are the channels by which the King's justice is con- 
veyed tothe people. To be impartial and to be 
‘universally thought so are both absolutely neces- 
sry for giving justice that free, open and unimpair- 
ed current which it has for many ages found all 
over this kingdom.’ With a few verbal alterations ` 
those eloquent words will apply with equal force., 
to writings the direct tendency of which is to pre- 
vent a fair and impartial trial, or at least one that 


can be so considered from being had in Courts of’. 


inferior jurisdiction which have not the power of 
protecting themselves from such encroachmants. upon 
their independence.” 

It is clear from the quotation we have 
given from the judgments in R, v. Gray- 
(3) and R. v. Davies (4), that the Courts in 
England have approved of the statement 
of the law by Wilmot, ©. J. Learned 
Counsel for the opposite parties contended 
that Wilmot, C, J.’s statement of law was. 
not based upon authorily, and in support 
of this argument he quoted from Professor 
Holdsworth’s History of England, Vol. 3, 
ab p. 374, 
doubt that when Wilmot, C. J., recorded 
his decision in the case of Rex v. Almon, 
he was stating what was. regarded by the 
Courts at that time to be the law of con- 
tempt. Learned Counsel did not indicate 


what authority for the considered statement 


of the law by Wilmot, O. J., would have 


given that statement greater weight. The 
earliest judicial interpretation of the 
principles of the Common Law must 


always be open-to the criticism that 


.it is not based on authority. Subsequent 


aveeptance is not of less importance 


than prior authority and Wilmot; O. J.S: 


We have not the slightest 
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enunciation of the law of contempt has 
more than once been approved by high 
judirial . authority. Learned > Counsel for 
the opposite parties in support of his 
argument quoted the observation of an 
eminent lawyer to the effect that the 
language in which Wilmot, C. J.’s opinion 
is couched is somewhat archaic. This, in 
our view, does not detract from the 
authority of the principles enunciated. 
It is true that the language used by 
Wilmot, ©. J., may be described as 
somewhat archaic. So may the language of 
Magna Charta. 

We would refer finally to a Full Bench 
decision of this Court, namely, Hadi Hussain 
v. Nasir-ud-Din Haider (5). ìn this case the 
decision of the Court was that any conduct 
that tends to bring the authority of a Court 
into disrespect or which amounts to a 
false and scandalous attack upon the 
administration of justice or an insult 
offered. to the Judge or the dignity of 
the Court, even though it may be after 
the termination of a pending case, 
amounts to a contempt of Court; that 
contempt is not confined to cases which 
directly interfere with the administration 
of justice in a pending case, that the 
High Court as a Court of record and as 
the protector of public justice throughout 
its jurisdiction has power to deal with 
all contempts directed against the admi- 
nistration of justice, whether those con- 
tempts are committed in face of the Court 
or outside it, and independently of whether 
the particular Court is sitting or not 
sitting, and whether those contempits 
relate. to proceedings directly concerning 
itself or whether they relate to proceed- 
ings concerning an inferior Court, and in 
the latter case, whether those proceedings 
might or might not at some stage come 
before the High Court. 

We are, therefore, clearly of opinion 
that neither on general principle nor in 
a. recorded decision is there any support 
for the contention of the learned Counsel 
for the opposite parties that the Court is 
not empowered to punish for contempt 
where the alleged contempt consists of 
a general defamation or aspersion of the 
Court and not of a particular Judge in 
regard to his conduct of a particular 
case. Learned Oounsel has been unable 
te cite one single relevant authority in 
support of his argument, nor has he been 
able to suggest any cogent reason for 

(5) 97 Ind. Oas. 108; AI R 1926 All, 623; 48 A 715; 
24 A L J 849. 4 a 
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differentiating between the cases of a 
defamation of a particular Judgeor a 
particular Bench and the defamation of 
the Court generally. The distinction 
which he has attempted to draw isin 
our judgment clearly illogical and un- 
sound. Learned Counsel for the opposite 
parties contended in the second place 
that the article in which the offending 
passage appears was not intended to 
convey any; aspersion upon the High 
Court or of the Judges of the High Court 
and that, in fact, it does nob amount to 
a contempt of Court. We have already 
quoted authority for the proposition that 
no Judge or Court is immune from 
criticism. A reasonable argument or 
expostulation against an act of the Court 
as contrary to law or the public good 
is permissible under the law. The main 
question for consideration, therefore, is 
whether the article in question contains 
an unwarranted defamation of the High 
Court likely to lower its prestige in the 
eyes of the public and to shake their 


confidence in its capacity to administer 
justice. l | f 
i In the article which is headed “A 


scandalous situation—The Bar Council 
Election” Mr. Kapil Deo Malaviya eri- 
ticiged the failure of the members of the 
Bar in the past to elect responsible and 
capable persons to represent them on the 
Bar Council. Why he should have made 
any reference to the High Court in the 
course of his argument, it 18 somewhat 
difficult to understand. Upon the face 
of it it would appear that Mr. Malaviya 
in the course of the article has gone out 
of his way to make 2 deliberately offensive 
observation as to the constitution of the 
High Court, It was contended by learned 
Counsel for Mr. Malaviya that reference 
to the High Court in the article was made 
for the purpose of pointing the argument 
ofthe writer asto the necessity of selecting 
more desirable persons from the Bar to 


fending 
the Bar Council. But the 0 
passage in our opinion clearly conveys 
that in recent years lawyers lacking in 


city or character or 10 both have 
Ta NG to the High Court Bench. 
The expression used is “a comparatively 
undeserving lawyer” and the suggestion 
is that the claim alleged to have been 
put forward by members of the Bar in 
the past that.they could have selected bet- 
ter Judges is ` absurd in view of the 
fact that they have been content to 
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allow themselves to be represented on 
the Bar Council by persons who were, unfit 
for their responsibilities. Learned Counsel 
has argued that all that the passage implies 
is that if the selection of Judges had been 
Jeft to the Bar Council, they would have 
selected lawyers whose qualifications, were 
more outstanding. We are unable to accept 
the contention. The expression “a 
comparatively undeserving IJnwyer’ is a 
particularly offensive one. Jt connotes 
a lawyer who is lacking either in capacity 
or in character, or in both, and to say that 
the elevation of such lawyers to the High 
Court Bench is a fairly frequent o>currence 
in our judicial history, is clearly to defame 
the High Courtand to injure its prestige 
in sucha way as to shake the public 
confidence in its ability to administer 
justice. We areunable to accept the in- 
nocent interpretation which learned Counsel 


. has suggested. We are clearly of opinion 


4 


“read we have no doubt. 


that>the words in the passage convey 
unwarranted and defamatory aspersion 
on the character and ability of a number 
of Judges of the High Court who have 
recently been elevated to the Bench. The 
remarks of the writer of the article cannot 
in any sense be regarded as legitimate 
criticism of the High Court or of any of 
the Judges of the High Court in the 
discharge of their duties. The passage in 
question does not contain a fair criticism 
or comment. It is nothing more or les; than 
an insulting reference io the character and 
capacity of His Majesty's Judges in an 
article in which any reference to the High 
Court was entirely out of place. That the 
reference amounts to contempt of Court 
we have not the slightest doubt. 

Learned Counsel forthe Opposite parties 
contended finally that the Court should 
not attach undue importance to the article 
in which the offending passage appears. 
Even though, he argued, there was techni- 
eallv'a contempt of Court, it was of such a 
mild natureas to be beneath the notice of 
the Court, which could safely ignore such 
reference andrely upon public opinion to 
vindicate its reputation. The article in 
question was written by an Advocate of 
standing and repute practising in the 
Allahsbad High Court and it may reasonab- 
ly be assumed therefore that special 
importance and significance are attached 
by the public reading the article to his 
opinions. It is admitted thatthe “Leader” 
has a wide circulation in. this and other 
provinces. That the article was widely 
It is impossible 
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tn sav what the exact effect of the article has 


been, but we are of opinion that it tends, to 
lower the High Court in the eyes of the 
public. Learned Counsel has urged that 
the Court shonld not be over sensitive in 
the matter and that the article conld not 
have done any damage to the ‘prestige .of 
the Court as a very large proportion of the 
population of the province 
Court administers justice is illiterate and 
could not have read the article. We would 
repeat that proceedings for contempt are 
not brought to vindicate the character of 
any particular Judge or Judges who have 
been assailed, but to protect the adminis- 
tration of justice. The question of sensi- 
tiveness does not arise. 


published article lowers or tends to lower 
the dignity and prestige of the High Cont: 
Of that in our judgment there can be‘ nd 


- doubt. The fact that a large proportion: of, 
. the population who'resort to the Court föt! 


the decision of their disputes are illiterate “is 
of little impoitance. Once the impression 
gains ground that tbe High Court is, to a 
certain extent, composed of lawyers who are 
deficient in character or capacity that 


in which the - 


The only question, 
which the Court has to decide is whether the: 


1 


2 
~ 


impression will soon be conveyed ‘to. thé : 


sectionof the populace which is illiterate. 
We have given careful consideration to all 


that learned Counsel has urged in defence 


of his clients and with some knowledge of 
the conditions which exist and of thee effect 
that such an articleis likely to produce ‘in 
the mindsofthe public, we are clearly of 
opinion that the passage in respect of which 
notice to the opposite 
issued constitutes a contempt of Court of 


which the High Court in the interests ofthe - 


admin‘stration is bound to take cognizance. 
Mr. Chintamani and Mr. 
have filed affidavits in which they candidly 
state that they had no intention of defaming 
the High Court and that had they thought 
that the article in question contained pas- 
sages which might be construed as contem- 
pt of Court they would not have publish- 
edit. Nodoubt Mr. Chintamani and Mr. 
Krishna Ram, not unreasonably, relied 
upon the fact that the article 
was written by an Advocate of standing at 
the Bar. Mr. Malaviya has also filed an 
affidavit which is notso candid as that of 
Mr. Chintamaniand Mr. Krishna Ram. 
Tn his affidavit Mr. Malaviya contends that 
he had no intention of writing anything 
and had not written anything which would 
defame the High Court. - l 
Although affidayits have been filed by 


z 


parties has been — 


Krishna Ram- 


in question’ 
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each of the three opposite parties, they have 


made no apology or expression of regret 
that the article had. been written and 


published, if in the judgment of the Court 
it did amount to contempt of Court. This, 
in our opinion, is to be deplored. The 


Court cannot compel a party against whom 
proceedings have been instituted for con- 
tempt of Court to apologise, and the op- 
posite parties are within their rights in 
adopting the attitude which they have done. 
We are constrained, however, to express our 
Opinion.that itis a matter for regret that 
an apdlogy has not been tendered in this 
instance. The article in which the of- 
_ fending paragraph appears was written by 
-Yan Advocate practising in this High Court. 
In our opinion an Advocate should be as 
:solicitous and jealous of the dignity and 
reputation of the Court in which he practises 
as the Judges themselves. As a lawyer 
practising in the High Court what he 
-Writes about the High Court must inevitab- 
ly attract attention. In the present in- 
stance Mr. Malaviya has gone out of his 
way tomakea highly improper, unwar- 
ranted and offensive reference to the High 
Court.'--The fact that he has refused to 
apologise will not lessen the effect of his 
offence. Mr. Malaviya cannot be compel- 
led tomake amends by way of apology, 
but we are of opinion that in the attitude he 
has adopted he has not observed the high 
traditions of the Bar. 

In the circumstances we are prepared to 
-take-a lenient view ofthe conduct of Mr. 
Chintamaniand Mr. Krishna Ram. They 
have clearly stated that they had no inten- 
tion of publishing anything which was 
derogatory of the High Court. Their 
responsibility in connection with the offence 
- ‘committed is less than that of the author 
of the article in question. We are of 
opinion that in the case of Mr. Chintamani 
‘and Mr. Krishna Ram a warning by this 
Court is sufficient in the circumstances. 
. We hold that they are guilty of contempt 
-of Court. Weconsider it unnecessary to 
inflict punishment. But we order them 
gach to pay: Rs. 100 towards the Government's 
costs in these proceedings. 

We cannot takeso lenient a view of the 
conduct of Mr. Malaviya. We convict him 
of contempt of Court and we sentence him 
to a fine of Rs. 150. Mr. Malaviya will 
further pay Rs. 100 towards the costs of the 
Governmentin connection with these pro- 
-Geedings. In default of the payment of 
‘fine and the costs within a period of one 
month from this date, we sentence Mr. 
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Malaviya to aterm of one month's simple 


imprisonment. 
N. Order accordingly, 
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Civil Revision Application No. 52 of 1933 
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Nanavurty AND Zia4-uL-Hasan, Jd. 
HARDEO BAKHSH SINGH—Jupement- 
DEBTOR—APPLICANT 
VETSUS 
BHARATH SINGH—DeoggE-HoLDER— 
OrrosITa Party 

Minor—Interests of minor to be safeguarded by 
Court—Compromise entered into on behalf of minor 
injurious to minor's interests—Lower Court not con- 
sidering tf minor s wnterests would be safeguarded by 
would-be gquardian—Compromise will be set aside in 
a a Procedure Code (Act V of 1908), 
8. 112. 

The jurisdiction of Equity Courts over the interests 
of a minor has always been considered parental and 
of very solemn obligation, and a Judge sitting in an 
ordinary common law suit or in a civil suit of any 
kind has to exercise that jurisdiction when the facts 
arise and the question of minor's consent is involved. 
No contract or consent order amounting to an apparent 
surrender or variation of an infant's rights ought to 
be sanctioned or listened to for one moment by any 
Oourt without requiring some material, calculated to 
satisfy its mind, and without being satisfied, as far as 
it can be on materials which are necessarily imperfect, 
that the proposed arrangement is bona fide intended 
for the benefitof the infant, Jhinku Singh v. Sital 
Singh (1), followed. 

Although the appointment of a person as guardian 
of a minor before the date fixed for deciding that 
matter, and the absence of the minor's consent to his 
appointment, may be deemed to be mere irregularities 
which may, under certain circumstances, be condoned, 
yet where the lower Court has failed to consider 
whether the minor's interests were properly safe- 
guarded by his would-be guardien and a compromise 
entered into by the guardian is, on the face of it, 
injurious to the interests of the minor, the compromise 
should be set aside in revision, 


0O. R. App. from an order of the Munsif, 
Shahabad, District Hardoi, dated March 18, 
1933. 

Mr. L. S. Misra, for the Applicant, 

Mr, Hakimuddin, for the Opposite Party. 


Judgment.—This is an application for 
revision against an order of the Munsif of 
Shahabad in the District of Hardoi, dated 
March 18 1933, dismissing the applica- 
tion of Hardeo Bakhsh Singh minor, through 
his next friend Debi Singh, for setting 
aside a decree in favour of the opposite 
party Bharath Singh based on a com- 
promise. < 


Tho facts which. have given rise to this 
application are as follows: — | 
Arjun Singh had two sons Deep Singh 


"962 
and Bhudar Singh. 


| Deep Singh was 
married to Musammat Phulmati,- alias 
Musammat Motka, from whom he had 


three sons. After the death of Deep Singh, 
Musammat Phulmati was kept by Bhudar 
Singh as his mistress, and Hardeo Bakhsh 
Singh, the applicant before ns, is the son 
of Bhudar Singh by his mistress Musam- 
mat Phulmati, elias Motka. On June 21, 
1917, Bhudar Singh executed a mortgage 
for Rs, 100 in favour of one Narpat Singh for 
three vears at 24 per cent. compoundable sn- 
nually. On June 20, 1932, Bharath Singh, 
ube son of Narpat Singh, brought a suit 
for sale against Hardeo Bakhsh Singh, 
the minor son of Bhudar Singh, on the 
basis of the mortgage deed executed by 
Bhudar Singh.Narpat Singh sued the 
mincr under the . guardianship of his 
mother Musammat Motka. On August 1, 
1932, Musammat Motka refused to act as 
guardian ad litem of the minor defendant 
Hardeo Bakhsh Singh, and thereupon plaint- 
iff was asked to nominate some other guar- 
- dian. The 6th of September 1932 was 
fixed for filing of written statement and 
September 9, 1932 for framing of issues. 
On August 11, 1932 an application was 
filed by Bharath Singh praying that Mohan 
‘Singh, said to be the baba, or grand- 
“father, of the minor Hardeo Bakhsh 
Singh, be appointed as his guardian 
ad litem. Notices were issued to the minor, 
' who was over 10 yearsof age, and also 
to the proposed guardian under O. XXXII, 
r. 3 (4) of the Code of Civil Procedure to 
‘show cause on September14, 1932. These 
notices were served. on the minor as well 
as on the proposed guardian. On Septem- 
ber 6, 1932, Mohan Singh appeared in 
Court and applied for permission to file a 
compromise. This applicatien by Mohan 
Singh was filed before he was even 
appointed guardian ad litem of: the minor, 
and before the minor, who w s 12 years 
of age, had had an opportuntity to appear 
-in Court and give his consent to the 
appointment of Mohan Singh as his 
guardian. On the very dar that the 
application by Mohan Singh to compro- 
mise the sut of Bharath Singh was 
filed, the learned Munsif of Shahabad, 
Mr. Bhattacharji, granied the application 
of Mohan Singh and permitted him to 
compromise the :suit brought by Bharath 
Singh, and a decree was passed in 
terms of the compromise. Two days later, 
on September 8, 1932, Hardeo Bakhsh 
Singh, throngh his maternal uncle Debi 
Singh, filed the application, out of which 
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the present application for revision arises, 
alleging that Mohan Singh was norela- 
tion of his and that he was not living 
with Mohan Singh, but had been living 
all the time with his maternal uncle 
Debi’ Singh and that Mohan Singh had 
no authority onhis behalf to ccmpromise 
the suit brought by the plaintiff and that 
the compromise entered: into by Mohan 
Singh was mest injurious to his interests. 
The learned Munsif, who succeeded Mr. 
Bhattacharji, rejected the application of 
the minor and hence the minor, through 
Debi Singh, has filed this applicationin 
revision, l 

In our opinion this application must be 
allowed. The interests of the minor 
defendant Hardeo Bakhsh Singh have 
not been safeguarded by the Munsif of 
Shahabad. In Jhinku Singh v. Sital Singh 
(1), Mr. Justice Walsh made the following 
observation :— 

“The jurisdiction of equity Courts over the 
interests of a minor has always been considered 
parental and of very solemn obligation, and a Judge 
sitting in an ordinary common law suitorin a 
civil suit ofany kind bas to exercise that jurisdic- 
tion when the facts arise and the question ofa 
minor's consent is involved. No contract or con- 


sent order amounting. to an apparent surrender or 
variation ofan infant's rights ought to be sanc- 


‘tioned or listened to for one moment by any Oourt 
without requiring some 


material, calculated to 
satisfy its mind, and without being satisfied, as far 
as it can beon materials which are necessarily 
imperfect, that the proposed arrangement 
fide intended forthe benefit of the infant.’ 


The appointment of Mohan 


is bona 


Singh as 


-guardian of Hardeo Bakhsh Singh before 


the date fixedfor deciding that matter, 


-and the absence - -of the minor’s consent 


to his appointment, may be deemed to 
be mere irregularities which may, under 
certain circumstances, be condoned by 
s.99 of the Code of Civil Procedure, but 
the question which the Munsif had to 
consider, and which he failed to do, was 
whether the minor’s interests had been 
properly safeguarded by his would-bé 
guardian Mohan Singh. The compromise 
entered into by Mohan Singh is, on the 
face of it, injurious to the interests of 
the minor and no such compromise ought 
to have been sanctioned by the Court. 
The evidence of Ram Bharose, clerk of 
Mr. Bajpai, a pleader of Shahabad, fully 
supports the story told by the applicant 
minor. The evidence of Debi Singh, who 
is the maternal uncle of the minor, and 
through whom the minor has 
present application, also corroborates the 


(1) 74 Ind, Oas. 133; 45 A 263 at p, 266; 21 AL 4 
81; A IR 3923 All. 267. 
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facts st-ted in the application, and noth- 
ing has been elicited from him in 
cross-examination which would shake our 
belief in the truth of the storv told by 
him. Sheo Narain Lal, Kaishth, has 
depose] that Mohan Singh is an employee 
of the plaintiff Bharath Singh and lives 
at Bharath's place and that Mohan Singh 
is no relation of the minor Hardeo 
Bakhsh Singh. Even in his own affidavit 
Mohan Singh has not ventured to call 
himself the real grandfather or grand- 
uncle of Hardeo Bakhsh Singh, but has 
described himself as standing in the posi- 
tion of a grandfather or grand-uncle. It 
may be that Mohan Singh by village 


relationship stands to Hardeo Bakhsh Singh 


in the position of a grandfather or 
grand-uncle, but that would not amount 
to his being the real grandfather or 
grand-uncle of the minor. 

We are satified that neither Mohan Singh 
nor the Munsif of Shahabad, safeguarded the 
interests of the minor Hardeo Bakhsh Singh 
when permission was granted to Mohan 
Singh to enter into the compromise on 
behalf of the minor. That compromise 
is obviously tothe detriment of the minor, 
and grave prejudice has resulted to the 
latter. 

Apart, therefore, from the question of 
any fraud or collusion on the part of 
Mohan Singh and the plaintiff Bharath 
Singh, we are of opinion, that the compromise 
decree, dated September 6, 1932, cannot 
be allowed to stand, 

We accordingly allow this application 
for revision, and, reversing the order of 
the lower Court dated March 18, 1932, 
set aside the compromise decree, dated 
September 6, 1932, and direct that the 
suit cof Bharath Singh be tried de novo 
after the appointment of a duly constituted 
guardian on behalf of the minor to whom 


.an opportunity should be given of filing a 


written statement. The applicant will get 
his costs in this Court as well asin the 
Court below. 


N. Application allowed. 
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AL 
Income Tax Act (XI of 1922), s 4 (8) (vii)~— 
Income, profit or gain from  business—Assessee 
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financing litigation —Agreement that he will be 
paid a sum of money in addition to what is 
advanced if litigation ts won—Amount recevied 
by assessee in pursuance of  agreemenit— 
Transaction, nature of—Whether amounted to 
business——Sum received, wf gains from business— 
Assessability to income-tax. 

The observations of their Lordships of the 
Privy Council in Commissioner of Income Tax, 
Bengal v. Shaw Wallace & Co. (|), as regards the 
definition ofincome, etc., should be taken in con- 
junction with the facts of that case. Their Lord- 
ships cannot be held to have intended to lay 
down that, unless the source of income is one 
which yields income periodically and not only once, 
the income derived from it cannot be assessed 
to tax. 

The assessee entered into an agreement with 
one K under which the assessee undertook to 
supply funds for the prosecution of an appeal by 
K who agreed to re-pay the sums to be advanced 
by the assesses together with an additional sum 
of Rs. 21,090 if the appeal was decided in favour 
of K. The assessee financed the litigation and K 
won his appeal. A compromise was arrived at bet- 
ween the assesses and K by which K paid Rs. 15,090 
in full satisfaction of the assessee’s claim under 
the agreement, The Income-tax Department deducted 
a sum of Rs. 440 on account ofinterest paid by the 
assessea and assessed Rs. 14,560 to income-tax: 

Held, that the transaction amounted to business 
within the meaning of the Act; that the business 
which yielded profit to the lender commenced from 
the date of the agreement and continued till the 
assessee realized the sum of Rs. 15,000 from K; 
that there was continuity and regularity in the 
sense that he advanced sums from time to time, 
as occasions arose for K to borrow, took steps to 
enforce the agreement against K and succeeded so 
far as to recover Rs, 15,000 out of the Rs, 21,000 
agreed to be paid, over and above the sums actually 
advanced, And that the income was not of a purely 
casual nature but on the contrary it represented a 
return on the money invested by the assessee and 
hence waa assessable to income-tax, 


Reference submitted by the Commissioner 
of Income Tax, Central and United Pro- 
vinces as per his letter No. 70 9-34, dated 
Lucknow, the April 30, 1934. 

Mr. Gopi Nath Kanzru for 
Harnandan Prasad, for the Applicant. 

Mr. K. Verma, for the Crown. 


whom 


Judgment.—This is a reference by the 
Commissioner, Income Tax, unders. 66 (2). 
The assessee is a Hindu undivided family, 
which owns a certain house prop- 
erty which is its principal source of 
income. In previous years income tax 
used to be assessed on the income of 
that property. In the year ending March 
31, 1932, the family was assessed on an 
income which included a sum of Rs. 15,099 
received in a transaction to be presently 
referred to. The question which arose 
before the Assessing Authorities was whe- 
ther this sum of Ks. 15,000 can be con- 
sidered to be income, profit, or gain of 
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business within the meaning of the 
Income Tax Act. The Income Tax Com- 
missioner held that it was income accru- 
ing from business and, therefore, taxable. 
‘He, however, made a reference under 
s. 66(2) on the application of the assessee, 
and the questions which we are called 
upon to answer are as follows :-- 

1. Did the sum of Rs. 14,560 assessed 
by the Income-tax Officer represent income, 
profits or gains ? 


2. If so, did that sum represent a 


receipt arising from business within the 


meaning of cl. (vii) of sub-s. (3) of s. 4 
of the Indian Income Tax Act, 1922, and 
consequently excluded from the exemptio 
conferred by that clause? 

It appears that one Kanhaiya Lal Jaja 
was a party to an appeal pending in 
the High Court. The assessee entered 
into an agreement with Kanhaiya Lal, 
under which the assessee undertook to 
supply funds needed for the prosecution 
of the appeal by Kanhaiya Lal who 
agreed to repay the sums to be advanced 
to him by the assesses together with an 
additional sum of Rs. 21,000 in case ihe 
appeal was decided in favour of Kanhaiya 
Lal. It seems to be implied that if 
Kanhaiya Lal was unsuccessful, he was 
not liable to repay any part of the 
advances made by the assessee, nor would 
he be liable to pay anything by way of 
campensation. The agreement was reduced 
to writing. The assessee, represented by 
one Chhote Lal, executed an instrument 
stipulating to supply allfunds needed by 
Kanhaiya Lal for the prosecution of his 
appeal and to take formal receipts from 
the latter. The agreement proceeded to 
lay down that, in case the appeal was 
successiul, Kanhaiya La] would pay back 
all the sums advanced by the assessee 
together with the sum of Rs. 21,000 and 
that in case Kanhaiya Lal failed to fulfil 
his undertaking, it would be open to the 
assessee to institute a suit for recovery 
of the sums due under the agreement with 
interest at the rate of 9 per cent. per 
annum, The agreement further provided 
that in case any compromise was arrived 
at between Kanhaiya Lal and his adversary, 
the assessee would by entitled to repay- 
ment of the sums advanced by him and 
also tothe sum of Rs. 21,000 referred to 
above. 

The assessee financed the litigation, and 
Kanhaiya Lal won hisappeal. Apparently 
Kanhaiya Lal was not willing to pay the 
. pum of Rs. 21,000 in addition to the sums 
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actually advanced. Eventually a com: 
promise was arrived at between the 
assesses and Kanheiya Lal, under which 
the latter paid Rs. 15,000 in full satisfac- 
tion of the assessee’s claim under the 
agreement referred to above. The Income- 
tax Department deducted a sum of 
Rs. 440 on account of interest paid by 
the assessee, and assessed Rs. 14,910 to 
income tax. This is the sum which is 
referred to in question No. 1. 

The learned Advocate for the assessee 
has argued that the receipt of Rs. 15,000 
by Kanhaiya Lal in the circumstances 
already stated cannot be considered to 
be income, profit or gain from business 
within the meaning of s. 4 (8) (viz), 
Income Tax Act. He also contended that 
it is income of a casual nature and should 
be deemed to have been exempted by 
the aforesaid section. Reliance is placed 
on Commissioner of Income Taz, Bengal 
v. Shaw Wallace & Co. (1), in which their 
Lordships of the Privy Council made 
certain observations to the effect that the 
word “business” connoles continuity and 
regularity of transactions. In that case 
Messrs. Shaw, Wallace & Co. agents of'a 
certain petroleum company, were paid a 
large sum of money as compensation 
for the termination of their agency. The 
Income-tax Authorities treated it as Income, 
profit or gain, and assessed it totax. The 
Oaleutta High Court held that it could 
not be considered to be income, gain or 
profit so as to attract the application of 
the Income Tax Act. Their Lordships of 
the Privy Council took the same view and 
observed : 

“The object of the Indian Act is to tax ‘income’, 
a term which it does not define. Itis expanded, no 
doubt into ‘income, profits and gains; butthe expan- 
sion is more a matter of words than of substance. 
Income, their Lordships think, in this Act connotes 
a periodical monetary return ‘comming in’ with 
some sort of regularity, or expected regularity, 
from definite source. The sourceis not necessarily 
one which is expected to be continuously pro- 
ductive, but it must be one whose object is the 
production of a definite return, excluding anything 
in the nature of a mere windfall. Thus income 
has been likened pictorially to the fruit of a tree, 
or the crop of a field, It is essentially the produce 
of something, which is often loosely spoken of as 
‘capital’, But capital, though possibly the source 
in the case of income from securities, is in most 


cases hardly more than an element in the process of 
production.” i : 

Their Lordships also referred to the 
phrase “‘business:carried on by him" in 

(1) 136 Ind. Cas 742; (1932) A L J 588; Ind. Rul 
(1932) P O 156;90 WN 515; 36 O W N 653; Al 
R 1932 P 0138; (1932) M W N 618; 55 O L J 386; 34 
Bom, L R 1033; 56 L W 63; 63 M L J 124; 59 IA 
206 (P. C.) 


£ 
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8. 10. In the end they held the payment 
to Messrs. Shaw, Wallace & Company 
as no more than a solatium. We are 
clearly of opinion that the observations 
of their Lordships of the Privy Council 
quoted above, which are strcngly relied 
on by the assessee, should be taken in 
conjunction with the facts of that case 
and we are unable to hold: that their 
Lordships intended to lay down that, 
unless the source of income is one which 
yields income periodically and not only 
once the income derived from it cannot 
be assessed to tax. Circumstances are 
easily conceivable in which there can be 
no doubt that the receipt of a sum of 
money is the income, profit or gain from 
business, and yet it accrued only once. In 
the case before us there can be little 
doubt that ihe assessee embarked upon a 
transaction of loan in which unusual 
conditions were stipulated. He agreed 
to advance such sums as were needed 
by Kanhaiya Lal for the prosecution of 
his appeal and stipulated for its return 
together with profit cn the sums advanced. 
The profits were not calculated at a given 
rate of interest, but in a lump sum. It 
may be, as the Jearned Advocate for the 
assessee argues, that there was an element 
of speculation in the transaction. At the 
same time, it cannot be gainsaid that 
the transaction was one of loan from 
which the lender expected to derive con- 
siderable pecuniary profit. The business 
which yielded profit to the lender com- 
menced from the date of the agreement 
and continued till the assessee realized 
the sum of Rs. 15,000 from Kanhaiya 
Lal. There was continuity and regularity 
in the sense that he advanced sums from 
time to time, as occasions arose for 
Kanhaiya Lal to borrow, took steps to 
enforce the agreement against Kanhaiya 
Lal and succeeded so far as to recover 
Rs, 15,000 out of the Rs. 21,000 agreed 
to be paid, over and above the sums 
actually advanced. We are clearly of 
of opinicn that the transaction amounted 
to business within the meaning of tha 
Income Tax Act. We are unable to hold 
that this income was of a purely casual 
nature. On the contrary, we think that 
it represents a return on the money 
invested hy the assessee. To hold other- 
wise would imply that the income, profit 
or gain, accruing from a single transac- 
tion or investment which is not akin to 
the assessee’s trade or avoecation is not 
income, gainor profit from business which 
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in our opinion, is contrary to the plain 
meaning of the words employed in the 
Act. That a single transaction or invest- 
ment may be business cannot admit of 
doubt. Any receipts exceeding the capital 
must be treated as profit. It is true 
that, if Kanhaiya Lal had lost the case, 
the assessee would probably have lost all 
that he had advanced to him. That, 
however, is beside the point. The fact 
remains that he received Rs. 15,000 as 
a returnon the sums which Kanhaiya Lal 
had borrowed. 

For the reasons given above we answer 
both the questions in the affirmative, 
The assessee shall pay the costs of this 
reference. We assess the fee of the 
Advocate for the Department at Rs. 150 
for which a certificate shall be filed 
within the time allowed by the rules. 

N. Reference answered, 
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VETSUS 
TIRBENI PRASAD AND OTHERS — 
PLAINTIFFS AND ANOTHER—DEFENDANT— 
RESPONDENTS 

Evidence Act (I of 1872), ss. 90, 33, 115—Docu- 
ment more than thirty years old and produced from 
proper custody—Discretion of Court to presume 
genuineness—Presumption in regard to seals, if 
can be made—Interference with discretion of lower 
Court in the matter of raising presumption under 
s. 90-—When proper—Staiement of descendant in 
former case as to whether ancestor was thekadar 
—Whether admissible under a. 33—Grantor chang- 
ing his position on representation of plaintiff's an- 
cestor—Estoppel, if operates, 

In the case of documents purporting or prove 
to bethirty years oldand produced from proper 
custody, s. 90 of the Indian Evidence Act allows the 
Court discretion to presume that the signature 
and every other part of such documents, which 
purport to be in the handwriting of any particular 
in that person's handwriting, and in 
the case of a document executed or attested, that 
it was duly executed and attested by the persons 
by whom it purports to be executed and attested, 
Under the General Olause Act (X of 1897), the word 
“sign” includes mark with reference to a person 
whois unable to write his name. |p. 968, col 1] 

Section 40 makes no provision for any presumption 
in regard to seals, nor can a seal be regarded as a 


‘signature under the definition containedin the 


General Olauses Act. [ibid_] 

Ordinarily the Appellate Court would be slow to 
interfere with the discretion exercised by the lower 
Court in the matter of raising presumption under 
s. 9 of the Evidence Act but the digcretion 
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allowed by this section is a judicial discretion 
which has tobe exercised on sound legal principles 
and after due regard to all the evidence and cir- 
cumstances. When the Appellate Court is convinced 
that the lower Court has exercised its discretion 
arbitrarily without due consideration of all the 
relevant facts and circumstances cf the case it has 
to be held that tbe discretion has not been pro- 
perly exercised and that the disputed documents 
are such that their genuineness should not be 
presumed. Mahadin Singh v. Bikrama Singh (D, 
referred to. [p. 970, col 2.] 

The statement of the descendant of a person who 
had produced the papers in a previous case about 
his ancestor being thekadar of a village is admissi- 
ble under s. 33, Evidence Act, when the issue is 
whether the ancestor wassuch thekadar or not. 

When a grantor changed his position as a result 
of the representation intentionally made by the 
ancestors of the plaintiffs all the conditions requi- 
site for an estoppel by conduct under s. 115 of the 
Evidence Act, are satisfied. 

|Held, that plaintifis were estopped from claiming 
under-proprietary rights.| [p. 971, col. 2.] 


F. ©. A, against an order of the Addi- 
tional Sulordinate Judge of Gonda, dated 
September 21, 1933. 
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Messrs. M. Wasim, H. S. Gupta and 
Jagdish Prasad Saksena, for the Appel- 
lant. 


Messrs. Aditya Prasad, Radha Krishan 
and Girja Shankar Srivastava, for the Res- 
pondents. 


Judgment.—This is a first appeal by the 
defendant No. 1, against the judgment 
and decree dated September 21, 1933, of 
the Additional Subordinate Judge of 
Gonda decreeing the plaintifis’ suit for 
possession of the four hamlets in suit 
and declaring that the plaintiffs, are under 
proprietors of the same and not mere 
thekedars. 


The following pedigree will show the 
relationship between the plaintiffs inter 
se and withtheir ancestors whose names 
appear inthe title deeds set up by the 
plaintifis:— 


BHAWAN RAM PANDEY 


J oe Pandey. 


| 
Dhirja Ram, 
died igsueless. 


| 
Birja Ram 


Udit Nevain died 


Kewal Ram, 
died issueless, 





| | 
‘ Mano Dutt. Gaya Dutt 
| issuelees. 
| 
Gokul Prasad Dwarka Prasad Thakur Prasad, 
died issueless--Musammat defendant No, 2, 
Harkhraji dead, Musammat Partub 
f ‘ Dei dead. 
: | | 
ee Frasad, Tehhak Narain, Sitla Prasad, Matta Prasad, 


plaintiff No.1 plaintiff No, 2 
wW 4 

The property in suit consists of four 
hamlets, namely Sakonya Khurd included 
in village Sakonya Kalan, Chilani includ- 
ed in village Raunewari, Barahna in- 
cluded invillage Harhatta and Narainour 
also known as Dayalidih included in 
village Shiva Das Jot all situate in 
Pargana Balrampur, Tahsil Utraula, District 
Gonda. 

The plaintiffs’ case was that they, the 
defendant No. 2 and their ancestors used 


to live jointly as members of an undivided 


Hindu family and that the hamlets in suit 
were the under-proprietary zamindari 
of their ancestors whohad been in pos- 
sessson thereof from the Nawabi times. 
The plaintiffs and defendant No. 2 also 
continued in possession of the hamlets 


plaintiff No. 3, 


plaintiff No. 4, 


as under-proprietors. The Special Manager, 
Court of Wards, who represents the Bal- 
rampur estate which is the superior 
proprietor of the hamlets jn suit, and was 
impleaded as defendant No. 1 in the suit 
issued a notice of ejectment in 1329 Fasli 
against Gokul Prasad, father of the 
plaintiffs and Musammats Harakhraji and 
Partab Dei, the two widows of Dwarka 
Prasad in respect of the said hamlets. On 
December 9, 1922, Goku] Prasad instituted 
asuit tocontest the notice of ejectment, 
but it was dismissed by the Assistant 
Collector on June 1, 1925, and this decision 
was upheld by the Commissioner on 
November 9, 1929, and finally by the Board 
of Revenue on August 11,1926. The present 
suit was instituted on August 9, 1932, for 


|| 
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a declaration that the plaintiffs and 
defendant No. 2 were under-proprietors 
of the hamlets in suit. In 1927 during 
the pendency of the suit, Gokul Prasad 
was ejected anddefendant No. | obtained 
possession, ‘.hereupon the plaintiffs amend- 
ed the plaint by adding a prayer for 
possession. 

The defendant No.1 contested the suit 
on the ground that the: plaintiffs were 
merely the thekedars of the hamlets in suit. 
He denied thatthe plaintiffs and their 
ancestors hasanr under-proprietary rights 
in the said hamlets. He further pleaded 
estoppel on two grounds: (1) on the basis of 
a deed ofagreement executed by Mano 
Datt, Udit and Gaya Dutt in 1871 in 
favour of the Maharaja of Balrampur 
to the effect that they had no under-pro- 
prietary rightin the hamlets in suit and 
(2) onthe basis ofa compromise arrived 
at between the partiesin a suit to contest 
the notice of ejectment which was issued 
in 1991 on behalf of the Balrampur estate 
against Gakul Prasad im pursuance of 
which Gokul Prasad had executed 
kabuliyats in 1903 for a period of twenty 
years in favonr of the estate. It was also 
pleaded that if the plaintiffs or their 
ancestors had any under-proprietarv rights 
prior to the annexation of Oudh, such 
rights were lost asaresult. of the general 
confiscation of proprietary rights in the 
soil of Oudh according to the proclama- 
tion of Lord Canning. 

The learned . Additional Subordinate 
Judge framed four issues and arrived 
at the following findings in respect of 
them: 4 

1. The pedigree set up by the plaintiffs 
was proved. The genuineness of the 
ancient sanads and birt pattas on which 
the plaintilfs relied as their title deeds 
should be presumed under s. 90 of the 
Indian Evidence Act. The, plaintifs and 
their ancestors had all along been in posses- 
sion of the hamlets in suit and the plaintiffs 
and defendant No. 1 were under-proprietors 
thereof. 

2. The agreement of 1871 was without 
consideration and could not take away the 
rights of other members of the family. 
Theexecution of the kabuliyats in 1303 
did not affect the plaintiffs’ under-pro- 
prietary rights. Accordingly the plaintiffs 
were not estopped from claiming under- 
proprietary rights either bv reason of the 
agreement of 1871 or by the kabuliyat of 


1903. 
3. The plaintiffs’ subordinate rights were 
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‘not lost by reason of proclamation of Lord 

Canning asthey were restored to their 
rights when the villages were granted to 
the superior proprietors. 

4. The suit was properly valued. 

It has been frankly conceded by the 
learned Counsel for the plaintiffs-respond- 
ents that the plaintiffs’ claim for under- 
proprietary rights must fail, ifthe genuine- 
ness of the ancient “pattas’ relied upon by 
them in proof of their title is not presumed. 
The main contest in the appeal has 
therefore centred onthe genuineness of 
these birt patias. They are as follows:— 

Pore DAYALI, 

Exhibit 2. Patta, dated Jeth Badi 5, 1206, 
Fasli corresponding to 1799 A. D. granted 
by Kaja Nawal Singh to Birja Pande 
as “marwat" grant on account of Jurawan 
Ram being killed in battle. 

BARAHNA. 

Exhibit 5. Patta dated Katik Sudi 8, 
1185 Fasli corresponding to 1777 A. D. 
granted by Raja Nawal Singh as birt 
to Bhawan Pande with Rs. 140 as revenue 
permanently fixed under the lease. 

CHILAHI. l 

Exhibit 14. Patta dated Magh Sudi 2, 
119 Fasli corresponding to 1789 A. D. 
granted by Raja Nawal Singh in respect of 
Chilahi tank to Bhawan Pande as revenue 
free birt. 

Exhibit 15. Patta, dated Phagun Sudi 
11, 1199 Fasli corresponding to 1791, A. D. 
granted by Raja Nawal Singh as birt to 
Pande Bhawan Ram on arent of Rs, 864 
subject to.a deduction of one-fourth. 

SAKONYA, 

Kxhibit 16, Patta, dated Jeth Badi 30, 
1195 Fasli corresponding to 1787 A, D. 
granted by Raja Nawal Singh to Pande 
Bhawan Ram as birt at a rent of Rs. 1,802 
subject to a deduction of one-fourth as 
nankar right. | 

Besides the above patias relating to 
the hamlets in suit, the plaintiffs have 
produced one more patta (Ex. 6) granted 
Raja Nawal Singh to Bhawan Pande in 
respect of avillage Hargaon with which 
we are not concerned in the present 
litigation. 

None of the pattas noted above bears 
the signature of Raja Nawal Singh. It 
is said that his practice was to put down 
in Hindi characters the words ‘likha sahi” 
in teken of his signature and to affix his 
seal. Exhibits 2, 15 and 16 bear the 
seal impression and also contain the words 
“likha sahi” Exs. 5 and 6 have no seal 
impressions, but bear the words ‘filha, 
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sahi”. Exhibit 14 bears a sea] impression 
but does not contain the words “likha 
sahi". In the case of documents purport- 
ing or proved to be thirty years old and 
produced from proper custody, s. 90 of the 
Indian Evidence Act allows the Court 
discretion to presume that the signature 
and every other part of such documents, 
which purport to be in the handwriting 
of any particular person, is in that 
person’s handwriting, and in the case of 
a document executed or attested, that it 
was duly executed and attested by the 
persons by whom it purports to be exe- 
cuted and attested. Under the General 
Clauses Act (X of 1897) the words sign 
includes mark with reference toa person 
who is unable to write his name. Section 90 
makes no provision for any presumption in 
-regard to seals, nor can a seal be regarded 
as a signature under the definition con- 
tained in the General Clauses Act. There 
is no evidence to show that Raja Nawal 
Singh was unable to write his name. 
In Shatlendranath Mitra v. Girijzabhushan 
Mukherji (1), it was held that the words 
“shree sahi” appearing on an ancient 
document of 1270 were a sort of symbolic 
writing which may be treated as a mark, 
and the presumption of s.90 ofthe Evidence 
Act might thus be extended to it. We 
do not think it necessary to pursue the 
matter further and would rather address 
ourselves to the question whetber such a 
presumption should properly be raised in 
the case of the said documents on the 
assumption that the presumption of s. 90 
can be applied to them. They saw the 
light of day for the first time in 1903 
when they were produced by Gokul Pande 
in the suit brought by him to contest the 
notice of ejectment issued by the Balrampur 
estate. Exhibit 18 shows that at the first 
Summary Settlement Birja Ram Pande made 
an application for settlement being made 
in bis favour. There is no explanition 
forthcoming why these pattas were not 
produced at that time. 

On February 23, 1933, the plaintiffs made 
an application to the trial Judge for summon- 
ing the bound kagiat file of the first Regular 
Settlement on the ground that it contained 
several leases granted by Raja Nawal 
Singh which were required for the pur- 
pose of comparison of his signature and 
seal, Some months later on July 24, 1933, 
they made another application for the same 
purpose. This file contains patta dated 


(1) 133 Ind Cas, 696; 58 O 686: A I R 1931 Cal. 
5:96; Ind, Rul, (1931) Cal, 744. 
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“1197 Fasli corresponding to 1790 A. D. 


granted by Raja Nawal Singh which 
bears his seal and also the words “likha 
sahi”. Tt shows that the patia was held 
to be genuine by the Settlement Court. 
It is significant to note that the seal on 
this patta is absolutely different from the 
seals on the pattas produced in the present 
suit. The seal onthe patta in the haqrat 
file is a spuare one whereas all the seals 
on the pattas produced in this suit are 
oval. The impressions of most of these 
seals are blurred, but the impression of 
the seal on Ex. 2 which is comparatively: 
legible shows that it contains the words 
“Swami Sahai Raja Nawal Singh 1191 or 
1192”. On the otherhand the writing 
in the seal on the patta contained in the 
haqiat file which is very distinct and 
clear is “Gauri ki birt, Nawal Singh 1911 . 
It has been suggested by the learned 
Counsel for the respondents that Raja’ 
Nawal Singh might have possessed several 
seals. There is no evidence in support of 
the suggestion which is quite opposed to 
the usual practice. l 

The words “likha sahi” appearing on 
the disputed documents are also anything 
but uniform. The Hindi letter “la m 
Exs. 2, 15 and 16 has been written with 
a stroke on the right signifying a long 
“o” whereas the same vowel in Exs. 5 and 
6 has been written short with a stroke 
on the left. Apart from this noticeable 


‘difference in the spelling, the style of 


writing in some of them is altogether 
different from the style in others. A 

It has already been ae a 
Ex. 2 purports to be a “marwat” gran 
on F of Jurawan Ram being killed 
in battle. The plaintiff No. 2 wheh exa- 
mined as a witness stated that Jurawan 
Pande was killed inthe fight which took 
place between the Maharaja of Balrampur 
and’ the Raja of Tulshipur, though he 
could not give theyear in which Jurawan 
Pande was killed. The Oudh Gazetteer, 
Volume I, page 218, shows that one hill 
chieftain who also bore the name Raja 
Nawal Singh visited his namesake of 
Balrampur in 1795 and with kis help 
acquired possession of the forest tract 
which came to be known as Tulshipur. 
Volume III of the same Gazetteer at 
`. 505 shows that Nawal Singh of 
Tulshipur had agreed to pay the Balrampur 
Raja an annual tribute, the payment of 
which was continued by his son Dalel 
Singh, but later on when Dan Bahadur 
Singh succeeded to the chieftainship he 
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declined to pay it, and this refusal led to 
a long war with Balrampur. The exact 
time when this war began is not mentioned, 
but it seems unlikely that Nawal Singh 
and Dalel Singh should both have died 
and the war should have been. started 
by “Dan Bahadur Singh befcre 1799 when 
the patta was granted. The reference, 
therefore, to Jurawan Ram being killed in 
battle appears to be an anachronism, and 
leads us to doubt the genuinenessof this 
patta. 
Next leb us see whether the disputed 
documents have been acted upon. It is 
admitted that the- rents paid by the 
plaintifis before their ejectment were far 
in excess of the rents entered in the 
paitas of Raja Nawal Singh. There is 
nothing to show that the plaintiffs or 
their ancestors had at any tims paid rents 
in terms of the patta, although in some 
of them the rents were fixed permanently. 
There is no evidence available as regards 
the possession of the hamlets in suit in 
Shahi times. The trial Judge had laid 
Some emphasie on Ex. 18 as showing that 
at.the time.of the first Summary Set- 
tlement in 1856 Birja Ram Pande wae 
in possession of the hamlets in suit, 
but we are of opinion that he has taken 
an entirely wrong view of the evidence 
bearing on this point. Exhibit 18 at best 
shows that the settlement was proposed 
to be made with Birja Ram “subject to the 
approval by the Financial Commissioner” 
para. 2 of Exs, A-18, A-20 and A-22, the 
rubkars of the Settlement Court, shows 
that the first Summary Settlement of the 
villages in suit was made with Maharaja 
Digbijai Singh of Balrampur, so that 
there can be no doubt that the proposal 
referred to in Ex. 18 did not meet with 
the approval of the Financial Commis- 
sioner and was never given effect to, 
Exs. A-18, A-20 and A-22 also show that 
at the time of the annexation of Oudh 
these hamlets were in the possession of 
Maharaja Digbijai Singh. They also show 
that the second Summary Settlement was 
made with the said Maharaja. The plaintiffs 
are unable to offer any explanation of 
their conduct making no claim at the 
second Summary Settlement and in not 
producing. the disputed documents at 
either of the two Summary Settlements. 
Further there is evidence that the 
hamlets in suit remained in the actual 
possession of the Maharaja of Balrampur 
and were leased by him from time to time 
40 various persons who were utter stran- 


SP. M. COURT OF WARDS, BALRAMPUR V. TIRBENI PRASAD 


969 


gers to the plaintiffs’ family until the 
time when in 1871 Mano Dutt Udit, and 
Gaya Dutt executed the deed, Ex. A-1 
Exs. A-2 and A-6 are kabuliyats for 1272 
to 1273 and 1280 to 1232 Fasli in respect 
of the entire village Sakonya Kalan by 
Jot Narain Pandey and Ram Nath Dubey 
in favour of Maharaja Digbijai Singh, 
Exs. A-59 and A-3 are similar kabu- 
liyats for1273 Fasli 1274 Faslı and 1277 
Fasli by one Ram Nath Dube in favour 
of Maharaja Digbijai Singh in respect of 
Sakonya Khurd. Exhibit A-77 shows that 
rents were paid by these lessees in ac- 
cordance with the above mentioned 
kabuliyats. As regards village Barahana, 
we have one such kabuliyat executed by 
a Muhammadan thekadar Bahraichi, 
Exs. A-4, Exhibits A-69, A-70 and A-77 
show that before the grant of a lease to 
Babraichi, the village was held by an- 
other thekedar Moti who paid the rent to 
the estate for the years 1271, 1272 and 
1276 Fasli. There is also the oral state- 
ments of D. W. No. 3, D. W. No. 6, D, 
W. No. 15 to the same effect. 

Next, as regards Narainpur, it appears 
from the estate accounts Exs. A-71 and 
A-79 that rents for 1272 and 1277 Fasli 
were realised from a thekadar Partab 
Singh. Exhibit 33 the judgment of the 
Assistant Collector in the suit for contesting 
notice of ejectment brought by Gokal 
Pande against the Court of Wards in 
charge of Balrampur estate shows that 
in that suit certain papers had been 
produced showing that Partab Singh held 
a theka of Narainpur, though the said 
papers could not be produced in the 
present suit. We have at any rate Ex. 
A-96, copy of the statement of Sidhman 
Singh, a descendant of Partab Singh, who 
had produced the papers in that case 
about his ancestor Partab Singh being 
thekadar of village Narainpur. This 
statement is admiesible under s.33 of the 
Indian Evidence Act. 

Lastly, as regards village Ohilahi the 
estale account, Ex. A-79 shows that one 
Raghunath Pande paid the rent for the 
theka of this village in 1277 Fasli. Thus, 
far from there being any evidence about 
the plaintiffs’ possession either before or 
after the annexation, there is definite evi- 
dence that the Maharaja of Balrampur 
was in possession from the time of the 
annexation till the year 1871. This state 
of affairs is wholly inconsistent with the 
title claimed by the plaintiffs under the 
pattas of Raja Nawal Singh. It is in- 
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conceivable that the plaintiffs or their 
ancestors should have allowed the Maharaja 
of Balrampur to enjoy possession of these 
hamlets and to Jease them out to third 
persons, if they held permanent birt 
pattas in their favour. The learned Ad- 
. ditional Subordinate Judge has referred 
to an alleged admission of the defendant- 
appellant about the plaintiffs and their 
ancestors having been in possession since 
1x58, contained in para. 19 of his written 
statement. The learned Counsel for the 
appellant has frankly admitted that the 
said paragraph has not been happily 
worded, but has contended that all 
that the defendant intended to say that 
since the time when the plaintiffs 
came into possession after the annexation, 
their possession was only in the capacity 
of a thekadar. We think that this is 
the only reasonable construction to be 
placed upon the paragraph in light of 
the definite statement contained in the 
earlier para. 15 of the same written state- 
ment that the ancestors of the plaintiffs 
came into possession of the villages in 
suit for the first time in 1280 Fasli. The 
appellant not only alleged this in uneqivocal 
terms in para. 15 of the written statement 
but also adduced evidence to which refer- 
ence has been made above in support of 
this allegation. We are satistied from the 
evidence that the allegation contained in 
para. 15 has been fully substantiated. We 
are therefore of opinion that para. 19 
though susceptible of being interpreted as 
an admission of the plaintiffs’ possession 
since the annexation was not intended as 
an admission to that effect. In view, how- 
ever, of the unhappy phraseology of the 


sentence in para. 19 asked the plaintiffs © 


respondents that in case they felt that they 
had in any way been prejudiced by it, 
we were prepared to allow them an 
opportunity to give further evidence to prove 
their possession hefore 1280 Fasli, but 
the learned Oounsel for the plaintiffs told 
us that he was not in a position to 
adduce any documentary evidence beyond 
what was on the record, and was not sure 
if he could find any living person suffi- 
ciently old to depose about their posses- 
sion during this period. Thus, having 
given our careful consideration to all the 
circumstances, we think that the disputed 
documen's are of a very suspicious charac- 
ter, and the learned trial Judge has not 
exercised a wise discretion in presuming 
their genuineness. We regret that he has 
cntbely ignored the circumstances and 
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the mass of evidence about the fact of 
actual possession, to which reference has 
been made above, which throw great doubt 
as regards their genuineness. 

Reference was also made hy the plaint- 
iffs’ Counsel to a Shahi Sanad, Ex. 3, asa 
piece of corroborative evidence about the 
genuineness of the lease Ex. 2. This 
document, even if genuine, does not show 
anything more than that Birja Pande claim- 
ed to possess muaji sanads bearing the 
impression of the seals of the ancestors of 
the Maharaja of Balrampur. It does not 
show that any such sanads were produced 
even at the time when this letter was 
written. It is also unexplained how the 
letter which was addressed to one Saif- 
uddaula Mir Hadi Ali Khan Bahadur came 
into the possession of the plaintiffs. 


Reference was also made to Exs..17, 19 . 


20, 2), 22, 28, 24, 25 and 27, two of 
which are leases relating to Taluga Obilahi, 
and the rest are receipts of payments made 
to or by the ancestors of the plaintiffs in 
Shahi times, All these documents appear 
to us to be quite immaterial as they do not 
prove the grant.of any birt or under- 
proprietary rights in the villages in suit. 
If genuine, the most that they can show is 
that the ancestors of the plaintiffs were men 
of some importance and held some villages as 
snl for a few years during the Nawabi 
rule. ; 

Lastly, it was argued that the discretion 
exercised by the trial Judge in presuming 
the genuineness of the disputed documents 
under 8. 90 of the Evidence Act should not 
be interfered within appeal. It is true 
that the documents in question purport to 
be more than thirty years old. It may 
also be conceded that, except Ex. 3, all the 
others have been produced from custody 
which may be deemed to bes proper. 
Ordinarily, we would ba slow to interfere 
with the discretion exercised by the lower 
Court in the matter of raising presump- 
tion under s. 90 of the Evidence Act but 
the discretion allowed ‘by this section is a 
judicial discretion which has to be exercis- 
ed on sound legal principles, and after 
due regard to all the evidence and cir- 
cumstances. Instances are not wanting in 


which in suitable cases an Appellate Court | 


has interfered with the exercise of this dis- 
cretion even in second appeal, Mahadin 
Singh v. Bikrama Singh (2). 
convinced that the lower Court has exercis- 
ed its discretion arbitrarily without due 


a 93 Ind, Qag. 13; 1530 U3 457; AIR 1926 Oudh 


AS we are. 


“Wwe na? 


1935 
consideration of all the relevant facts and 
circumstances of the case, we feel constrain- 
ed to hold that the discretion has not been 
properly exercised. We are accordingly 
of opinion that the disputed documents are 
such that their genuineness should not be 


presumed. As admitted by the plaintiffs’ . 


Counsel this is enough to put the plaintiffs 
out of Court. We think it worthwhile, how- 
ever to deal briefly with the other matters 
argued in the appeal. 

On June 1i, 1871 Mano Dutt, Udit and 
Gaya Dutt executed a registered agree- 
ment in favour of the Maharaja of Balram- 
pur in which they stated that the latter 
had become displeased on account of their 
making aclaim at the first Summary Set- 
tlement and had stopped al) the favours 
and concessions which their ancestors had 
been getting from the estate. They, there- 
fore, declared that they had no sort of 
claim whether under-proprietary or gqabiz- 
darmiani in respect of the villages in suit. 
The registration endorsement shows that the 
document was sent by the Registrar to the 
Maharaja. The evidence shows that im- 
mediately after this the plaintiffs’ ances- 
tors were given possession of some lands 
in Chilahi and Sakonya, (see Exs. 30, 35, 
26, 37, 38 and A-8!). We also find that 
sometime after the plaintiffs ancestors 
executed the kabuliyats, Exs. A-5, A-7 and 
A91t for Chilahi, Sakonya and Barahbna. 
These kabuliyats are for short periods, and 
it is distinctly stated therein that the 
lessees have no claim whatever in respect 
of the zemindari of the villages and that 
the Maharaja shall be at liberty to lease 
out the villages to other persons after the 
expiry of the period of lease. In 1902 
notices of ejectment were issued by the 
Maharaja of Balrampur against Gokul 
Prasad who brought suits to contest the 
notices of ejectment. In his plaints in 
these suits he contended that he was not 
a thekadar but an wunder proprietor; but 
subsequently the suits were withdrawn by 
applications Exs. A-32, A-38, A-4], A-52, 
A-35 and A-49, dated May 11, 1903,in which 
it was stated that the parties had arrived 
at a settlement, the plaintiff Gokul Pande 
having executed a sabuliyat for twenty 
years in respect of the theka of the said 
villages. Exhibits A-8, A-9, A-10 and A-93 
are kabuliyats dated May 9, 1903, executed 
by Gokul Pande in favour of the Maharaja 
of Balrampur for a theka for twenty years 
for the four hamlets in suit which were 
executed two days before the making of 
the application for withdrawal of the suits. 
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It has been argued on behalf of the appel 
lant that the execution of the deed of 
agreement Ex. A-J and of the kabuliyats 
Exs. A-8, A-9, A-10 and A-93 as a result 
of the compromise in the suits for contest- 
ing the notices of ejectment estopped the 
plaintiffs from setting up any under-pro- 
prietary rights in the hamlets in suit. As 
regards Ex. A-1 there is nothing to show 
that it was executed as a result of any 
agreement with the Maharaja. It isreally - 
a deed of renunciation. In the absence of 
evidence of any agreement we are not 
prepared to hold that it was for considera- 
tion. There is no doubt, however, that 
soon after the execution of this document 
the Maharaja relaxed in their favour and 
granted them leases as thekadars. We have 
no doubt that the eonduct of the Maharaja 
in granting these leases was influenced by 
the representaticn contained in Ex. A-l 
about their having no under-proprietary 
claim in respect of the hamlets in suit. 
In fact this representation was made with 
the very object of securing such conces- 
sions from the Maharaja. Thus it is clear 
that the Maharaja changed his position as 
a result of the representation inten- 
tionally made by the ancestors of the 
plaintiffs. We are, therefore, of opinion that 
all the conditions requisite for an estoppel 
by conduct under s. 115 of the Evidence 
Act aie satisfied. The plaintiffs have been 
holding as successors of the original lessees 
and not under anv independent right. We 
are, therefore, of opinion that they are estopp- 
ed from claiming under-proprietary rights 
by reason of the representention contained 
in Hx. A-l. 

As regards the kabuliyats of 1903, they 
were executed as a result of the com- 
promise in the suits brought to contest 
the notices of ejeciment. The Maharaja of 
Balrampur had issued notices of eject- 
ment against Goku] Pande treating him 
as a mere tenant. Gokul Pande contested 
the notices on the ground of teing an 
under-proprietor. The parties compromised 
the dispute by Gokul Pande being given 
a lease for twenty years. Jt was expressly 
stated in the kabuliyats that during the 
period of the lease or after the expiry 
thereof the lesses or his representatives 
shall have no claim to the proprietary right 
or to any right regarding any plot of land 
except the Jessee’s right. There can be 
little doubt that Gokul Pande executed 
the kabuliyat as the head of the family. 
Plaintiff Witness No. 2, Ram Lal and P. 
W. No, 3 Ishak Narain admitted in their 
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statements that Gokul Pande was the 
karta of his family after Mano Datt. 
Exhibit A-1), copy of a written statement 
of Gokul Pande and others also shows that 
the villages in suit were partitioned 
amongst the members ofthe family. Thus 
the dispute inthe suits for contesting the 
notices of ejectment having been compro- 
mised on this basis and tbe plaintiffs 
having secured iheka for twenty years on 
“the distinct understanding that they are 
not to claim any under-proprietary rights 
after the termination of the theka, they are 
estopped from setting up those rights by 
reason of these proceedings also. 

The result, therefore, is that we allow the 
appeal, set aside the decree of the lower 
Court and dismiss the plaintiffs’ suit with 


costs. 


N. Appeal allowed. 
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Lorp BLANESBUAGH, LORD THANKERTON 
AND Sır LANCELOT SANDERSON 
S. T. NAGAPPA CHETTIAR alias 
CHOKKALINGA CHETTIAR— APPELLANT 
VEYSUS 
BRAHADAMBAL AMMANI RAJAYEE 


SAHIBA AND ANOTHER— RESPONDENTS 

Madras Impartible Estates Act (II of 1201), ss. 4, 
7 — Hindu Law — Impariible Estate— Alienation 
by zemindar—Sale-deed tricky and misleading 
—Lender fully aware of the possibility that 
money advanced. would be spent in dissipation 
or for non-family purposes—Sale, validity of— 
Equities on setting aside sale— Pari of advances 
used to discharge incumbrances prior to passing 
of Act—Remand—High Court remanding case with- 
out consent of parties or either of them—New 
bargain made between parties to sale—Parcels split 
and part of property arbiirarily assigned to vendee 
Jurisdiction of High Court to remand, 

Where a sale-deed taken by a vendee from a 
zemindar was tricky and misleading, craftily framed 
so as by a mis-statement of the purchase price 
actually paid to make it appear to be regular and 
warranted by the Impartible Estates Act and it 
was so expressed as to enable the zemindar, 
without disclosure of the fact, to receive and 
squander, if so minded, a sum of Rs, 25,000 in 
excess of his legitimate necessities and the 
lender either knew or was careful not to inquire 
how that sum was to be applied and he was 
fully aware of the possibility that in whole or in 
part it would be squandered in dissipation, or some 


other non-family purpose : 
Aleld, that in such circumstances the sale deed 


could not stand, 

Held, also that inasmuch as a sum of Res. 85,000 
went to discharge incumbrances made prior to the 
passing of the Act II of 1904, the lender should 
be paid Rs, 85,000 with simple interest at the rate 


of 9 per cent. per annum, 
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The High Court in appeal has no jurisdiction to 
make a new bargain between the parties to the sale, 
to split the parcels and to compel the vendee to 
accept a portion of the properties arbitrarily 
assigned to him forthe amount justified by neces- 
sity or any other sum. An order ofremand for this 
purpose without consent asked for or given by the 
parties or either ofthem, is beyond the competence 
ef the High Oourt. Kam Sunder Lal v. Lachmi 
Narain (1), applied. 

Mr. Sidney Smith, for the Appellant. 

Messrs. A. M. Dunne, K. C. and K. V. L. 
Narasimham, for the Respondents. 

Lord Blanesburgh.—This is an ap- 
peal and &@ cross-appeal from a final 
judgment and decree dated April 10, 
1928, of the High Court of Judicature at 


Madras, modifying a judgment and a 


decree dated September 17,1923, ofthe © 


District Judge of West Tanjore. 
The appeals, like the suit out of 
which they proceed, are concerned with 
the validity of a sale to the appellant 
by the late zamindar of Kollakottai of 
14 out of a total of 17 villages comprising 
that zamindari. The facts, in detail 
somewhat complicated, can be summarised 
with comparative brevity. 
The late zamindar, Vijia 
Tirumalai Doral Raja succeeded his father 
in the zamindari in 1891. He was then 
scarcely eighteen years of age. He was 
brought up and educated in Pudukottai 
in the house ofhis maternal grandmother, 
the senior Rani. He died in 1914, 
leaving his widow, the first respondent, 
surviving him with authority to adopt a 
son. 
By deed of adoption, dated the May 31, 
1922, while the present suit was pending, the 


widow adopted the second respondent as ` 


the son of her late husband. 

This adoption deed was, in these pro- 
ceedings, challenged by the appellant, 
both in the District Court andin the 
High Court, but it was upheld by both 
Courts, and its validity 
further questioned before the Board. The 
right of the second respondent—co-plaintiff 
by amendment in the District Court—to 
question the validity of the impeached 
sale deed is now fully acknowledged. 

Before going further, it is convenient 
to refer to the quality and character of the 
zamindari in question, 

Ib is amongst theestates included in the 
schedule tothe Impartible Estates Act II, 
1901, and, certainly since the commencement 
of that Act, the zamindari has beenan 
impartible estate. Whether jt had not 
always been such and inalienable by the 
custom ofthe family, the learned District 


Ragunatha ~ 


has not been 


` or the debt 


1935 
Judge expressed himself unable, on the 
evidence before him, to decide. Their 
Lordships are in like case. The subject was 
not canvassed before them. They proceed, 
accordingly, upon the footing that it has 
not in this suit been established thatthe 
quality of impartibility attached to the 
estate prior to the commencement of the 
Act, ss. 4and 7 of which may not incon- 
veniently be here detailed. 

“4, (1) The proprietor of an impartible estate 
shall be incapable of alienating’ or binding by his 
‘debts, such estate or any part thereof beyond his 
own lifetime unless the alienation shall be made, 
incurred, under circumstances which 
would entitle the managing member of a joint 
Hindu family, not being the father or grandfather 
of the other co-parceners to make an alienation of 
the joint property, or incur a debt bindingon the 
shares of the other co-parceners independently of 


their consent." ; i 
This section is subject to ‘s.7, which 
not affect 


enacts “that the Act shall 
alienations made or debts incurred before 
the coming into force of this Act.” In 
other words, these debts remain in a 
favoured position. The relevance of this 
fact in the present case will presently 
appear. 

The history of the late zamindar in 
relation to his estate was unfortunate. 
Very early in his career two Natthukottai 
OChetties, S. A. Sellappa, and O. A. Nagappa 
turned his extravagance and weakness 
to their own ends. On February 13, 1896, 
in consideration of an advance of Rs. 80,000, 
the zamindar executed in favour of these 
Chetties a usufructuary mortgage com- 
prising his entire zamindari, with a trifl- 
ing reservation, Under that deed, the 
mortgagees were empowered to take and 
remain in possession of the mortgaged 
property for a term of 28 years, that is, 
until June 30, 1924, paying to the zamindar 
during that term a monthly allowance 
of Rs. 450 and no more. On the expiration 
of the term, but not before, the loan with 
all interest thereon, was to be deemed to be 
extinguished. 

In January 1898, 8. A. Nagappay Chetty 
assigned hisinterest inthe usufructuary 
mortgage to Sellappa, who thereafter, on 
his own account, entered into further 
mortgage transactions with the zamindar. 
On June 6,1898, he lent him a sum of 
Rs. 20,000 at 12 per cent. per annum com- 
pound interest with annual rests secured by 
hypothecation as well of the land excluded 
from the usufructuary mortgage as of the 
mortgagor's reversionary rights thereunder. 
On November 29, 1900, he advanced tothe 
gamindar a further sum of Rs. 16,000 car- 
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rying the same rate of interest. The pur- 
pose of this advance by Sellappa was to 
enable the late zamindar to discharge the 
interest to that date due to Sellappa him- 
self on the hypothecation of June |, 109%, 
and some other debtsofhis. This advance 
was secured by the hypothecation of some 
property still possessed by the zamindar, 
who, on the same day, executed ancther 
deed in favour of Nellappa, whereby he 
agreed to the deduction by him every 
month of Rs. 200 from the monthly allow- 
ance payable to the zamindar under the 
usufructuary mortgage as already men- 
tioned and on February 26, 1908, a further 
Rs. 100 of that monthly allowance was com- 
muted fora payment of Rs. 6,600 by Sel- 
lappa's son. 

The late camindar was still in early man- 
hood when the latest of these incumbrances 
was created, and they may or may not tell 
their own tale. It is well to note, however, 
that in these proceedings their validity 
as against the estate is not in questicn, 
and all ofthem were created as will have 
been seen long prior to the passing of the 
Impartible Estates Act. They are, there- 
fore, made the foundation and justification 
of the sale deed now sought to be impeached 
and in these proceedings any question as 
to its validity must te determined onthe 
footing whether well founded or not, that 
at its date these remained subsisting 
charges for the amounts still unpaid in 
respect of them. In these circumstances, 
it is doubtful whether the recklessness, 
extravagance and immorality of the late 
zamindar of which so much was made 
below, are directly relevant to any issue 
in this suit except that of the appellant's 
bona fidesin carrying out as he did the 
purchase here in question. In that regard, 
the record of the zamindar may have some 
bearing because of the appellant’s sworn 
statement that the weaknesses of the 
zamindar were unknown to him, a statement 
which the learned District Judge did not 
believe. The appellant, he says, ‘pretends 
ignorance of the ways of the late zamindar. 
But it isidle to believe his statement be- 
cause he lives in the Pudukottai State and 
the late zamindar was a permanent resident 


in Pudukottai.” 


By 1913, the year of the transaction now 
impeached,the financial difficulties of the 
zamindar had become grave, indeed, they 
had doubtless been becoming increasingly 
serious year by year. Practically his entire 
ramindari was the subject of the usufruc- 
tuary mortgage with, in 1913, 113 years 
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of the mortgagees’ possession still unexpir- 
ed. His monthly allowance thereunder— 
always probably inadequate for his needs 
—had been greatly reduced while the 
advances: secured by the hypothecation: of 
1900 had by the accumulation of interest 
reached an amount almost portentous. It 
was with full knowledge of the position— 
their Lordships accept the finding of the 
learned District Judge on this point— 
. that the appellant, “a shrewd calculating 
money-lender,” as the learned Judge des- 
cribes him, became the purchaser under 
the sale deed now in question. 


Itis a cunningly phrased document con- 
taining a recordof the zamindar's life in 
relation to his estates which is little better 
than a travesty of the real facts. The deed, 
too, is drawn so as in the well authenticated 
opinion of the learned District Judge, to 
bring it within s.7 of the Impartible 
Estates Act already quoted. It is dated 
January 22,1913. It recites the usufruc- 
tuary mortgage; the hypothecation of 
June 6, 1898, and the hypothecation of 
November 29, 1900. “These debts,” the 
~ gamindar narrates: “are old debts con- 
tracted by me and my ancestors for the 
benefit of the zamin.” It then recites that 
on the hypothecation of June 6, 1898, the 
principal of Rs. 20,000 is still due; that 
the sum of Rs. 63,457-12-0 inclusive of 
principal and interest to date remains 
owing on thehypothecation of November 
29, 1900; that the villages are in posses- 
sion of the usufructuary mortgagee; that 
Rs. 300 of the monthly allowance of Rs. 450 
is being credited towards interest on the 
hypothecation of June 6, 1398, that on 
account ofthese, the narrative goes on: 
“I feel difficulty in maintaining myself, 
and although I have been making great 
endeavours at great pains for the last 2 or 
3 years to discharge the said debts and 
to redeem the said zamin or any portion 
thereof, Ihave not found it possible but 
the debts are increasing more and more. 
Tam anxious to save at least a portion of 


the zamin without allowing it to beswal- > 


lowed in its entirety by way of prudent 
management in respect of the saidzamin.” 
And the operative clause with omissions 
presently immaterial is as follows:— 
ta “9. Under these circumstances considering the 
interest, the present condition, future gain, prospects, 
etc., I having pressed you [the appellant] for the 
sgame......execute an absolute sale deed of the 14 
villages out ofthe 17 villages of the said zamin . 
...and the consideration received is Rs. 84, 275-12-0 .. 
Rs. 20,000 by way of assignment to discharge the 
paid Rs, 20,000 hypothecation bond.....Rs. 63,457-12-0 
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by way of your being assigned to pay the principal 
and interest.....of the aforesaid Rs. 16,000 hypothe- 
cation bond.. — Rs. 800 by way of your being as- 
signed to pay to Sellappa ‘towards the usufructuary 
mortgage deed for Rs. 1,400 executed solely by me.. 
onthe security of the Jeevitham lands of the said 
villages. Asthe sum of Rs. @4,257-12-0 has been re- 
ceived by meaccording to the three items above 
you may possess and enjoy the properties mention- 
ed....-from gon to son .....a8 long as the sun and 
moon last and according to the usual recitals ina 
sale deed.” 

The purchase price, it will be noted, 
was to the last pie needed to discharge 
the three debts unaffected by the Im- 
partible Estates Act. Could it be that the 
value of the villages sold corresponded 
to the purchase price with the same 
meticulous exactness? A very natural 
scepticism on this point is, on inquiry, 
justified by the fact, to which no reference 
whatever is made in the sale deed, that 
on the same day the appellant paid to the 
zamindar a further sum of Rs. 25,000, 
This payment was alleged and sworn by 
the appellant to be an independent trans- 
action of loan to the zamindar, but it 
has been held by both Courts in this 
suit, as well as in a previous suit in 
India against the appellant, to have been 
part of the purchase price. All reference 
to it, their Lordships cannot doubt, was 
deliberately and for interested reasons 
omitted from the sale deed. 

There was a great conflict at the 
hearing as to the actual value of the 
properties sold; the learned District Judge 
being of opinion that, in possession, they 


‘were worth atleast 34 lakhs. It was en- 


ough for him, however, to hold, as he did, 
that in reversion, accepting for that 
purpose the opinion of the appellant him- 
self, who paid that price for them, they 


‘were worth at least Rs. 1,10,000. 


In these circumstances the learned Judge 
found that the sale was not valid beyond 
the lifetime of the late zamindar, but 
inasmuch as a sum which he fixed at 
Rs. 85,000 went to discharge incumbrances 
made prior to the passing of the Act II 
of 1994, he held that the appellant ought 
to have paid to him Rs. 85,000 with simple 
interest at the rate of 9 per cent. perjannum. 
And he passed a decree accordingly. 

From that decree the appellant appealed 
to the High Court. Except that the 
learned Judges there were more impressed 
than had been the learned District Judge 
with the necessity for some sale of the 
property in 1913 by reason of the critical 
situation at that date, their findings of 
fact did not materially differ from those 


kad 


“the District Court for 


ao 
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Wih him 
they wére satisfied that the Rs. 23,000 
was nob a loan to the zamindar, but a 
part of the purchase price: the appellant's 
case that it was a loan was manifestly 
false. : But on the question of value, being 
of opinion that Rs. 1,10,000 was as ‘near 
the price as it was possible to get, and 
being impressed, as they obviously were, 
by the fact that in 1913 some sale of 
the estates was essential if all was not 
to be soon lost, the learned Judges on 
November 16, 1926, remanded the case to 
a finding as to 
how many of the 14 villages, if sold, 
would: have properly fetched the price of 
Rs. 85,000 in 1913, taking their total value 
to be Rs, 1,10,C00 and bearing in mind 
thai ithe price to be taken was the price 
of the property burdened by the usu- 
fructuary mortgage with over 11 years 
still te run. The District Judge was also 
to find what villages ought to be includ- 
ed to, make up the Rs. 85,000 paid by 
the appellant. A decree would then be 
given -by the High Court, declaring the 
sale “f. these villages to the appellant to 
be valid and binding on the estate. 

This remand by ths learned Judges was 
made without consent asked for or given 
by the parties of either of them—the 
valuation of the properties at Rs. 1,10,600 
being specially objected to by the respon- 
dents as inadequate. Both parties now 
repudiate its order of remand as one 
beyond the power of the Court. On the 
remand, the learned District Judge ap- 
pointed a Commissioner to inspect and 
take evidence of the value of the villages 
and ‘:report thereon. After 40 sittings and 
the examination of 20 witnesses, the Com- 
missioner on July 15, i927, made a 
return reporting that the sale of nine 
villages would be sufficient, and giving 
alternative lists of five villages which in 
his opinion might be excluded from the 
sale. On August J, 1927, the District 
Judge accepted the finding of the Com- 
missioner and found that the villages to 
be sold ought to be determined by giving 
the respondents the choice between the 
alternative lists of villages which the 
Commissioner had suggested might be 
excluded. 

The High Court, on this return, de- 
livered their final judgment on April 10, 
1928, awarding to the respondents the 
first group of five villages, and a formal 
decree to that effect was made from 
which both parties now appeal; the ap- 
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pellant claiming that the snit against bim 
be dismissed: the respondents asking that 
the order and decree of the District 
Judge be restored. 

Their Lordships, accepting on this 
point, the views of both sides, are of 
opinion that the remand made by the 
High Court and the order following upon 
the report of the District Judge were 
beyond the competence of the High 
Court. That Court had no jurisdiction to 
make a new bargain between the parties 
to the sale, to split the parcels, and to 
compel the appellant to accept nine villages 
arbitrarily assigned to him for Rs. &5,000, 
or apy other sum. In their Lordships’ 
judgment the order of the High Court 
cannot stand. The very limited powers of 
the Court in such matters are defined in 
the decision of the Boardin Ram Sunder 
Lal v. Lachmi Narain (l). 


On the final question thus brought into 
issue, interesting points were raised with 
reference to the true effect of the Act of 
1904, but with these their Lordships do 
not deem it necessary to deal in this case. 
In the view which they take of its facts, 
they think it clear that, whether under 
or apart from the Act, the deed of sale 
is one which, as against the respondents, 
cannot be allowed to stand. If the appel- 
jant is held bound to the assertion of 
the deed that the purchase price there- 
under was Rs. 84,000 odd and no more, 
then the 14 villages were sold at a 
gross undervalue; if, on the other hand, 
the sale was for a price of approximately 
Rs. 1,10,0U0, then properties of a value 
of at the Rs. 


very least 25,000 in 
excess of the limit required by necessity 
were included in the sale. But 


beyond and above those considerations, 
the deed was not one to which, upon the 
facts, any judicial favour can be extended. 
It was tricky and misleading: craftily 
framed so as by a misstatement cf the 
purchase price actually paid to make it 
appear to be regular and warranted by 
the Act. It was so expressed as to enable 
the late zemindar, without disclosure of 
the fact, to receive and squander, if so 
minded » sum of Rs. 25,000 in excess of 
his legitimate necessities. The appellant 
either knew, or was careful not to inquire, 
how that sum was to be applied, and their 
Lordships cannot doubt that he was fully 
aware of, to say the least, the possibility 
that in whole or in part, it would be 
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quandered in dissipation, or some other 
non-family purpose, as in fact it appears 
to have been. In such circumstances, the 
Sale deed cannot stand, and the only 
remaining point to be settled is the adjust- 
ment of the equities resulting from its 
cancellation, 

These must not, in this case, exceed the 
limits set by law; they would cease to be 
equities if they did. The learned District 

udge, in making it a condition of his 
order setting aside the sale, that the 
respondents should pay to the appellent 
his Rs. 85,000, with simple interest atthe 
rate of 9 per cent. per annum, has, their 
Lordships think, done justice between the 


parties. The will go no further. 
Accordingly, in their judgment, the 
appeal should be dismissed: and the 


cross-appeal allowed, the judgment and 
decree of the High Court being discharged 
and the judgment and decree of the 
District Judge restored. And their Lord- 
ships will humbly advise His Majesty 
accordingly. 

The main appellant must pay to the 
respondents their costs of the appeal to 
the High Court and of these appeals, 
with the exception of the costs of the order 
of remand of the High Court of Novem- 
ber 16, 1926, and of the proceedings 
thereon. These costs were incurred by the 
parties under a common misfortune. It 
seems just that they should each bear 
their own, any payment made in respect 
of them by one party to the other being 
refunded. E 

N. Appeal dismissed. 

Cross appeal allowed. 

Solicitors for the 

Douglas Grant & Dold. 


Solicitors for the Respondents:— Messrs. 


Hy. 8. L. Polak & Co. 


LAHORE HIGH COURT 
Civil Revision Petition No. 512 of 1933 
March 20, 1934 
ADDISON, J. 
ABDUL GHAFEFAR AND ANOTHER 
—PLAINTIFF8—PATITIONERS 
versus 
Fiem PIARE LAL SALIG RAM— 
DEFENDANTS—Orvostte PARTY 
Minor—Minor supplying goods—Contract, if void— 
Receiver of goods, if to pay forit, m 
Even though a contract with an infant is void yet 
ifthe defendants have received the goods from the 
minor plaintiffs, thers is no reason why they should 
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Appellant:—Messrs. 
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not pay the price. Raghavachariar v. Srinivasa- 
raghavachariar (2), followed, Mohri Bibi v. Dharmo- 
dass Ghosh (1), referred to. 

C. Revn. Petn. fromthe decree of the 
Small Cause Court Judge, Delhi, dated 
June 29, 1933. 

Mr. Shamair Chand, for the Petitioners. 

Order.—The plaintiff firm Abdul-Ghaf- 
far-Abdul Karim consists of two minors, 
whose names have just been mentioned. 
Their fathers, Abdul Razag and Abdul 
Aziz, carry on the business, The plaintiff 
firm sued the defendant firm 
340-8-9 for ivory goods supplied to the-de- 


fendant firm by the plaintiff firm. “A 


preliminary objection was taken on behalf 
of the defendant that as all the 


tract of sale of the ivory goods entered 
into by them with the defendants was 
void and could not.be enforeed. This ob- 
jection was considered good by the Judge, 
Small Cause Court, Delhi, and the suit was 
dismissed with costs. 
the plaintiff firm has 
tion. - 

It was held by their Lordships of the 
Privy Council in Mohori Bibi v. Dharmodas 
Ghosh (1), that a contract with an infant is 
void but what was meant has been ex- 
plained and set out in the Full Bench 
judgment of the Madras High Court, namely 
Raghavachariar v, Srinivasaraghuvachariar 
(2), where it was held that a mortgage 
executed in favour of a minor who has ad- 
vanced the whole of the mortgage money 
is enforceable by him or by any other 
person on his behalf. At p. 31%* Wallis, 
C. J., said. “The question, then is, whether 
it makes any difference that the transfer 
in favour of the minor by way of sale or 
mortgage is made in consideration of a price 
paid or a loan advanced by the minor. No 
doubt according to their Lordships’ decision 
in such a case the minor could not bind 
himself by contract to | pay the price 
or advance the mortgage money: but when 
he has done soand the vendor or mort- 
gagor has executed a registered conveyance 
in his favour is there any reason why the 
transfer in his favour should not take effect ?” 
The Full Bench held that there was none. 
Similarly in the present case, if the defen- 
dants have received the ivory goods from 
the minor plaintiffs, there is no reason 

(1) 30 O 539; 30 IA 114;8 Sar. 374; 5 Bom.L R 
421; 7 OWN 441 (P O). 

(2) 36 Ind. Cas. 921; AI R 1917 Mad. 630;40 M 
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why they should not pay the price. l accept 
the petition and set aside the order of the 
Small Cause Court dismissing the suit on 
the preliminary objection and remand the 
suit to it to be decided on the merits in ac- 
cordance with law. 

D. Case remanded. 


PRIVY COUNCIL 
Appeal from the Allahabad High Court 
January 24, 1935 


. Lorp Tow itn, Lorp Rousset or KILLOWEN 


< LY AND Str LANOBLOT SANDERSON, J. 


“Rawat MANGAL SINGH AND OTHERS — 


APPELLANTS 


versus 
Musammat SIDHAN KUNWAR AND 


OTHERS — RESPONDENTS 

Custom~Impartible estate —Aunha estate—Whether 
impartible by custom—Transactions and mutation 
entries showing partibility—Custom of exclusion of 
women, if exists in the estate—Haxclusion of women 
must rest upon a particular custom—Wajib-ul-arz— 
Interpretation. 

The Aunha estate was, at atime prior to 1848, 
owned by one G who had twosons Aand S, S was 
dead in 1848, S had four sons R and three others 
one of whom was adopted out of thefamily and the 
other two died without issue. In 1848, a sale-deed 
was executed by A and R by which they purported 
to sell part ofthe property treating themselves as 
joint owners, Documents of 1854 and 1807 signed 
by Aand R showed they were treating themselves 
as joint owners. In the mutation register of 1862, 
they appeared as each entitled to an eight anna 
share in the property. A died childless in 1868, 
and there was a mutation notice given in May 
as a result of which, R was entered as sole 
owner in 1868. But ina book called the “ Book 
of Settlement " dated 1874, alist of the owners of 
the estate was shown and in every case a single 
owner was shown : 

Held, that in the face of the transactions and the 
entries, if was impossible to reach the conclusion 
upon theentry in the Book of Settlement of 1874, 
that the estate wasimpartible and thatthe conduct 
of the parties was only consistent with the estate 
being partible. 

Held, also, in view ofthe entryin the wajib-ul- 
arz tothe effect “no particular custom in vogue” 
under “ particular caste and particular customs re- 
garding adoption, re-marriage or inheritance ", there 
was no custom to exclude women,as the exclusion 
of women must rest upona particular custom. 


Messrs. L. DeGruyther, K. C., and S. 
Hyam, for the Appellants. 

Messrs, A. M. Dunne, K. C., Wallach and 
A. Majid, for the Respondents. 

Lord Tomlin.—Their Lordships do not 
desire to hear Counsel for the Respondents. 

This is an appeal from a decree of the 
High Court of Allahabad dated May f, 
1930. That decree affirmed the decree of 
the Subordinate Judge of Cawnpore, dated 
March 29, 1927. By the decree of the 
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Subordinate Judge the suit was dismissed. 
The nature of the suit is this: The orignal 
plaintiff, the first of the present appellants, 
and two persons who are appellants here with 
him, and are the purchasers or assignees of 
his interests, claimed against the respondents 
an estate called the Aunha estate which is 
not actually in Oudh, but near its borders. 
The respondents are three ladies and a 
minor who represent the limited interest 
and reversioner’s interest in the estate on 
that view of the title which the appellants 
are disputing. The point is this: It is 
alleged by the appellants that the estate 
isimpartible, and that by custom women 
are excluded from the inheritance. Upon 
that basis the first appellant claims to be 
entitled tothe property. The respondents, 
on the other hand, say that the estate is not 
impartible, and that there is no custom by 
which women are excluded, and upon that 
basis they are entitled to the possession 
of the estate, they being in fact in posses- 
sion. 

The matter has been dealt with by the 
Courts in India in this way: The plaintiffs 
said, first of all, that the estate was a guddi 
or raj and, therefore, by its nature, was 
impartible. Both these Courts have held 
that the estate was not a gaddi or raj. So 
far as that is concerned, therefore, there 
are concurrent findings, and that is not 
a matter which the appellants can pursue 
here. 

It was next said that it was impartible 
by custom. Onthat point there has been 
a difference of opinion between the Subor- 
dinate Judge and the High Court, the Sub- 
ordinate Judge holding that it was impar- 
tible by custom, and the High Court holding 
that it was not. 

Thirdly, the question was, even if it was 
impartible by custom, whether women were 
excluded by custom. On that point both 
Courts below have held that there is no 
evidence of a custom to exclude women, 
so that there is really a concurrent finding 
on this point, and it is a little difficult to 
see upon what basis the appellants here 
are able to suggest that their Lordships 
ought to re-consider the matter when the 
Courts in India have concurred on what is 
a question of fact. 

Now the matter may be stated quite 
shortly. So far as impartibility by custom 
is concerned, the Subordinate Judge has 
relied, first of all, on a book written by a 
vakil, in 1875. That book obviously was 
not evidence, and even if it was evidence, 
in the view of the High Court, it told 


978 
against the appellants because it contain- 
ed a reference to a sanad, which was in 
the respondent’s favour. 

The only other thing that the learned 
Judge rélied upon was an extract from 
what has been called the “Book of Settle- 
ment,” relating tothe history of an estate, 
of which the Aunha estate now consisting 
of six villages is all that remains. This 
book was dated 1674, and the relevant 
extract from it which is printed at 
p. 288 and 289 of the record, shows a 
list of the owners of the estate, and in every 
case shows a single owner. If, however, it 
is to be understood as indicating that the 
estate was impartible, it is wholly incon- 
sistent with a number of documents which 
have been executed from timeto time by 
persons interested in the estate and by 
certain entries in the mutation register, 

Now the facts with regard to the pedigree 
so far as they are material are these, that 
the estate, at one time prior, at any rate, 
to 1848, was owned by. Gaj Singh; he had 
two sons, Achal and Sarnet. In 1818 
Sarnet appears to have been dead. Sarnet 
had four sons, the eldest of whom was 
Rawat Sheoraj, the second son was adopt- 
ed out of the family, and two other sons 
both died without issue. In 1848, a sale 
deed was executed by Achal —that is one 
of the sons of Gaj Singh—and by Sheoraj 
—that isa grandson of Gaj Singh and son 
of Sarnet—by which they purported to sel] 
part of the property treating themselves 
as joint owners. There are documents in 
1854 and 1857 signed by these two people 
indicating that they were treating them- 
selves as joint owners. In the mutation 
register of 1862, Achal and Sheoraj appear 
as each entitled to an eight annas share 
in the property. In 1868, Achal died 
childless, and there is in evidence a 
mutation notice given in May, 1866, in 
respect of one of the six villages, as the 
result of which on August 1, 1868, Sheoraj 
was entered as the sole owner. It is not 
disputed that the same course was followed 
with regard to the other five villages. 

The High Court have said, and their 
Lordships agree with them, that in the 
face of those entries and those transac- 
tions itis impcssible to reach the conclu- 
‘gion upon the entry in the Book of Settle- 
ment of 1874 that the estate was impar- 
tible. The conduct of the parties as 
indicated in the entries in question is only 
aa with the estate having been par- 
-tible. 

The only point that is made against that 
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view of the matter really is the suggestion 
that perhaps some other sons of Sarnet 
besides Sheoraj may have been alive, and 
that they ought, ifit was a partible estate, 
to have shared with Sheoraj in respect of 
Sarnet’s shars. There is, however, no 
satisfactory evidence that they were alive. 
There is a reference to-a bondin 1869in 
which the name of one son is mentioned, but 
there is no evidence that the person there 
named was identical with the son in ques- 
tion. The High Court took the view with 


which their Lordships see no reason 10 


differ, that the evidence was not adeqittale 
to establish that any ofthe brothers were 


alive at any material date so asto render. 
the recorded dealings with the property X, 


inconsistent with it being a partible estate. 

Now the other point in connection with 
this matter is the wajib-ul-arzes, extracts 
from which are printed in the record. They 
are relied upon by the appellants, because 
there is in them an entry on the occasion 
of the settlement in 1874 to the effect that 
Sheoraj was in sole possession, and also 
other entries as follows, namely, in the 
chapter relating to the rights of co-sharers, 
anter se based on custom or special con- 
tract, under para. 1 “Of distribution of 
profits” the entry “A single person is (the 
owner)” and under para, 2 “Of the ap- 
pointment of lambardar,” the entry “A 
single person is (the owner).” It is sug- 
gested that these entries should be read as 
meaning that the estate is impartible, and 
not merely as teing a statement of what 
was the fact, namely, that at that date 
a single person was the owner. Then 
another passage in the same document, 
in the same chapter, under para. 5, “Par- 
ticular caste and particular customs regard- 
ing adoption, remarriage or inheritance” 
is: “No particular custom is in vogue.” 
The appellants say that there is no entry 
under para. 5 that the estate is impartible, 
because the effect of the entries under 
paras. 1 and’ 2 is that the estate is impar- 
tible. Of course, if the appellants are 
wrong, a8 their Lordships think they are, 
in so reading paras. l and 2, then para. 5 
is against them in regard to impartibility. 
It is certainly against them in any case 
in regard to the exclusion of women, 
because the exclusion of women must rest 
upon a particular custo n, and it is inere- 
dible that, whether the esta'e was partible 
or impartible, the entry under para. 5 
could have been “No particular custom is 
in vogue, if there was custom to excluds 
women. 
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For these reasons, their Lordships are of 
the opinion that the High Court was right 
in all respects, and that the appeal must 
fail, and their Lordships will humbly 
advise His Majesty accordingly. The 
appellants must pay the costs of the appeal 
to the respondents who have appeared af 
their Lordships’ bar, 

N. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. 
Barrow, Rogers*& Nevill. z 

Solicitors for the Respondent :—Mesers. 
Ay. §. L. Polak & Co. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1066 of 1933 
May 5, 1934 
ABDUL RASHID, J. 
Musammat AMIN A—PLAINTIFF 
—APPELLANT 
VETSUS 
LAKHMI CHAND AND OTHERS— 


DEFgenDANTS—RSSPONDENTS 

Transfer of Property Act (IV of 1883), s. 53— 
~ Transfer of property by Muhammadan in lieu of 
dower~-Transfer, genuine—lIf can 
Muhammadan Law—Gift, rules of-—Applicability to 
gift made in eu of dower debt—Hvidence Act (I of 
1872), s. 91—Contract of marriage written by third 
person and not signed by contracting parties — 
Evidence to prove contents —Admissibility of. 

A transfer of propsrty bya Muhammadan hus- 
“band in favour of his wife, in lieu of a dower debt, 
cannot be impeached under s, 53, Transfer of Property 
Act. Mahadeo Lal v. Bibi Mantram (3), followed, 
Musahar Sahu v. Hakim Lal (2), relied on. 

The provisions of Muhammadan Law applicable 
to gifts do not apply to a so-called gift made in 
lieu of a dower debt, that is Aiba-bil-ewaz, which 
is really ofthe nature of a sale. Hence it is not 
necessary inthe case ofa hiba-bil-ewaz for posses- 
sion to be transferred. Muhammad Hassan v. 
Safdar Mirza (4), followed, 

A contract of marriage was not signed by either 
of the parties but was in the nature of a memo, 
prepared bya mikah-khwan belonging toa shariah 
department of Musal : l 

Held, that it was open toons of the parties to 
prove by other evidence, either oral or documentary, 
that he or she had been married and also the terms. 
Ma Sa v. Mg Ba (1), referred to. 

S. O. A. from the decree of the Additional 
mu Judge, Jhelum, dated March 18, 
1933. l 

Mr. Abdul Karim, for the Appellant. 

Mr. S. L. Puri, for the Respondents. 


Judgment.—The fasts bearing on the 
question of law involved in this appeal 


may ba shortly stated. Lakami Chand,- 


defendant No. 1, and firm Bagas Saam 
Singh-Megh Raj, defendant No. 2, in 
fhe execution of their decrees against 
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Muhammad Amin, husband of the plaintiff, 
got the house in dispute attached. The 
plaintiff objected to the attachment alleg- 
ing that the house had been sold to her 
by means of a registered sale deed, Ex. P-1, 
dated August 28, 1925, for Rs. 1,000 which 
was due to her from her husband Muh- 
ammad Amin on account of dower. The 
objection petition was dismissed on Nov- 


ember 28, 1930. The plaintiff thereupon 


instituted the present suit under 9. XXI, 
r. 63, Civil Procedure Code, on January 22, 
1931. Defendants Nos. 1 and 2 pleaded, 
inter alia, that the sale deed dated 
August 28, 1925, had been executed by 
Muhammad Amin and Fazal Karim in 
order to defrand their creditors and that 
Musammat Aimna was not 
the wife of Muhammad Amin, that no 
dower had been fixed, and that the sale 
deed in question was executed without 
valid consideration. The trial Court held 


that the plaintiff was the wife of Muham- 


mad Amin and had been duly married to 
him in Arabia, that the dower was fixed 
at Re. 1,000 and that the house was trans- 
ferred to her in payment of this dower on 
August 22, 1925, that the sale deed was 
executed in good faith because the plaintiff 
was pressing her husband forthe payment 
of the dower, and that at that time there was 
no intention to defraud any creditor. 
these findings the suit of the plaintiff was 
decreed. Defendant No. 2, firm Bhagat 
Sham Singh-Megh Raj, preferred an appeal 
tothe learned Additional District Judge 
who held that there was no evidence on 
the record to prove that Rs. 1,000 was fixea 
as the amount of dower, and that there- 
fore the alleged consideration of the sale 
deed failed and with it the sale deed must 
fail. It was also remarked by the lower 
Appellate Court that the sale deed of the 
house in dispute was executed to save the 
house from the reach cf the creditors, and 
the transaction was, consequently, collusive. 
The appeal was, therefore, accepted. The 
plaintiff has now come up in Second appeal 
to this Court. 

The learned Additional District Judge 
has held that a deed of marriaga and 
dower was drawn up at the time of the 
solemnization of the marriage, and that it 
was alleged by the plaintiff that by means 
of this deed Rs. 1,000 was fixed as dower. 
It was further held that as the dower deed 
Er. P-2 had been produced in Oourt, no 
secondary evidence to prove the amount 
of dower was admissible in view of the 
provisions of s, 91, Evidence Act. Accord- 
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ing tothe lower Appellate Court the deed 
of dower was not duly proved, and as oral 
evidence of the solemnization of the marri- 
age and of the fixing of the dower was 
inadmissible, the consideration of the sale 
deed must be held to have failed. - 
After a perusal of Ex. P-2 I am of 
opinion that it does not embody the terms 
of the contract of marriage, nor does it 
amount to a document embodying a con- 
tract regarding the payment of the fixation 
of any dower. Exhibit P-2 purports to have 
been written out by Muhammad Sajid Bin 
Suleman who styles himself as “agid un 
nikah” and describes himself an an official 
of the “mahakma shariah” of Musal. 
deed is neither signed by Musammat Aimna 
nor by her husband Muhammad Amin. 
The document is in the nature of a report 
which Muhammad Said submitted to 
‘“mahakma shariah of Musal” regarding 
the acts performed by him on the date of 
which the document was written. It 
merely recites the fact that the writer of 
this document or memo. had performed a 
nikah ceremony between Musammai Aimna 
and Muhammad Amin and that Rs. 1,000 
had been mentioned as the dower. In 
order that such a document may come 
within the purview of s. 91, it must be 
shown that it was either signed by the 
parties to the contract or wasthumb-marked 
by them. If a third person writes outa 
memo. of the duties that he had performed 
on a certain day, and, thereafter, such 
document comes into the possession of 
either the wife or the husband, it cannot 
be said that the terms of the contract of 
marriage have been reduced tothe form 
of a document, and that this document 
embodies an agreement arrived at between 
the husband and the wife. It was held in 
Ma Sav. Mg. Ba (1) that where a mortgage 
transaction had not been reduced to the 
form of a document within the meaning of 
s. 91, Evidence Act, and where-the Trans- 
fer of Property Act did not apply, sec- 
ondary evidence of a note thereof and oral 
evidence of the transaction of mortgage 
which was itself oral was admissible, and 
where a formal deed of mortgage was 


drawn up on an unstamped palm leafso ` 


long as the mortgagor had not signed, 
secondary evidence of its contents would 
be admissible but if the deed had been 
executed by signing, it was inadmissible 
for lack of stamping. In the present case 
as mentioned above, the document is not 


(1) 106 Ind. Oas. 476; AIR 


1928 Rang. 39: 
650; IL T 40 Rang, 23, ang. 3?;5 R 


AIMNA V, LAKHMI OHAND 


This . 


154 IC 


signed by either of the contracting partie® 
and is in the nature of a memo. prepare 

by a nikah-khwan belonging to the Shariah 
Department of Musal. I therefore hold 
that it was open to the plaintiff to prove by 
other oral or documentary evidence that 
she had been married to Muhammad Amin 


and that Rs. 1,000 had been fixed as her 
dower. 


The learned Additional District Judge 
was of the opinion that Muhammad Amin 
and Fazal Karim had sold the house in dis- 
pute in order to defraud their creditors. Now, 
the sale deed was executed on August 28, 
1925, and was registered on November 12, 
Though the sale deed was executed by both 
Fazal Karim and Muhammad Amin it was 
definitely mentioned therein that the house 
in dispute belonged to Muhammad Amin 
as the land was purchased with his money 
and that the house had been built with 
the money that he had 1emitted to his 
father Fazal Karim from Mesopotamia. The 
decrees in favour of the defendants were 
passed in December 1929. It has been 
remarked by thetrial Court that even after 
the sale deed had heen executed the de- 
fendants were advancing money to Muham- 
mad Amin.. In these circumstances it 
cannot be held that the house was sold by 
Fazal Karim and Muhammad Amin to the 
appellantin orderto defeat their creditors. 
Reference may be made in this connection 
to Musahar Sahu v. Hakim Lal (2), where 
it was laid down that when the transfer 
impeached was made for adequate con- 
sideration in satisfaction of genuine debt 
and without reservation of any benefit to 
the debtor, it followed that no ground for 
impeaching it lay in the fact that the 
plaintiff, who also was a creditor. was a loser 
by payment being made to the preferrec* 
creditor, there being in the case no question 
of bankruptcy. It was held in Mahade 
Lal v. Bibi Marriam (8), that a transfe» 
of property by a Muhammadan husband 
in favour of his wife, in lieu of a rea 
dower debt equal to or exceeding the 
value of the property transferred cannot be 
impeached under s. 53, Transfer of Pro 
perty Act on the ground that it defeatec 
or delayed other creditors, so long as it wa 
a genuine transfer. It was held in Muh 


(2) 32 Ind. Cas. 343; AI R 1915 P O 115; 431. 
104; 43 O 521; 30M L J 116; 3 L W 207; 200 W 
393; 14 A L J198; (1916) 1 WN 19%;I9ML 
203; 23 O L J 406; 18 Bom. L R 378 (P 

(3) 145 Ind. Oas. 213; A a 93 1 
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Pat, 297; 6 R Pat. 142; 14 PLT 611, 
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ammad Hussan v, Safdar Mirza (4), that 
the provisions of Muhammadan Law appli- 
cable to gifts donot apply to a so-called 
gift madein lieu of a dower debt, that is 
hiba-bil-ewaz, which is really of the nature 
of a sale; hence it is not necessary in the 
case ofa hiba-bil-ewaz for possession to be 
transferred. No suspicion can, therefore, 
attach to the sale deed in question, if after 
the transfer Fazal Karim or Muhammad 
Amin continued to reside in the house 
with the appellant. l 

For the reasons given above, I set aside 
the judgment and the decree of the learned 
Additional District Judge dated Mareh 18, 
1934, and remand the case to him under 
s. 151, Civil Procedure Code, for re-decision 
in accordance with law. In view of what 
has been’said above, the learned District 
Judge will no doubt consider the entire 
evidence in the case when deciding the 
question whether the plaintiff was duly 
married to Muhammad Amin, and whether 
Rs. 1,000 were fixed as the amount of 
dower. Both the trial Court and the learned 
Additional District Judge have held that 
Muhammad Amin was the judgment- 
debtor of the defendants. It was- however 
contended on behalf of the respondents 
that both Fazal Karim and Muhammad 
Amin were the judgment-debtors and that 
this aspect of the case had not been con- 
sidered by the lower Courts. ‘This point 
would also beconsidered by the learned Ad- 
ditional District Judge. The costs will 
abide the result. 

D. Case remanded. 
(4) 144 Ind. Oas. 45; AI R 1933 Lab. 601; Ind. 


Rul. (1933) Lah. 396; 14 Lah. 473; 34 P L R 
820 


CALCUTTA HIGH COURT 
Oriminal Appeal No. 641 of 1933 
December 18, 1933 

“GUHA AND Nastu ALI, JJ. 
ENAYET ALI—APPELLANT 
VETEUS 
EMPEROR—Opposite Party 

Penal Code (Act XLV of 1860), 3s. 457 and 459— 
Lurking house trespass and grievous hurt in court- 
yard—-Court-yard, not proved to bepart of house— 
Offence committed, whether under s. 457 or under 3. 459 
—Criminal trial—Statement of person not examined 
treated as evidence for prosecution—Jury warned— 
Misdirection, if constituted, 

The accused committed lurking house trespass 
and also grievous hurt ina court-yard but it was 
not proved that the court-yard was a part of 
the house ; 

Held, that he could be convicted . 


only under 
8.457 Penal Code, 


and not under s. 459, 
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A statement of a person who was not examin- 
ed as awitness was treated as evidence for pro- 
secution and placed before the jury with a warning 
that they were entitled to draw the presumption 
that if sucha person were examined, his depositions 
would be against the prosecution: 

Held, that there was no misdirection. 


Mr. Surajit Chandra Lahiri for Mr. 
m Chandra Talukdar, for the Appel- 
ant, 

Mr. Nirmal Chandra Das Gupta, for the 
Crown. 

Guha, J.—The appellant in this case 
Enayet Ali, has been found guilty by a 
majority verdict of the jury, and has been 
convicted by the learned Additional Ses- 
sions Judge, Dacca, under s. 459, Indian 
Penal Code, and sentenced to undergo 
rigorous imprisonment for four years. The 
jury were divided in their verdict. Three 
of the jurors were of opinion that the 
appellant was guilty under s. 459, Indian 
Penal Code, while two of them came to 
be of opinion that the appellant was not 
guilty of the charge framed against him. 
The learned Judge’s charge to the jury 
has been read to us; and a portion of 
the evidence bearing upon the material 
points adverted to by the learned Judge 
in his charge to the jury has also been 
placed before us by the learned Advocate 
appearing for the appellant. It has been, 
in the first place, sought to be made out 
that the facts of the case to which re- 
ference has been made by the learned 
Judge in his charge to the jury do not 
constitute an offence under s. 459, Indian 
Penal Code, and on this part of the case 
it has been argued before us by Mr. 
Lahiri, that there was misdirection so far 
as the learned Judge's charge was con- 
cerned, 


The point made in argument before us 
relates to this, that grievous hurt might 
have been caused by the appellant at a 
time when criminal trespass, so far as 
the appellant was concerned, had termi- 
nated when the appellant was struggling 
with the complainant in the case, on the 
court-yard of the house. The Judge placed 
the evidence bearing upon this part of the 
case. So far as the case for the prosecu- 
tion was concerned, it is at least difficult 
to distinguish in which part of the house 
the hurt was inflicted by the appellant 
or the part of the house relating to which 
there was a Criminal trespass. On the 
facts disclosed in the case, the court-yard 
could have been taken to be a part of 
the house, and in that view of the case, 
on the facts placed before the jury, the 
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offence committed by the appellant cer- 
tainly amounted to an offence under s. 459. 
Regard being however had to the position 
indicated before us by the learned Advo- 
cale for the appellant, as also by the 
Jearned Advocate representing the Crown 
in {he case, and as it was not perhaps 
possible to make out on the evidence 
before the Court as to whether the court- 
yard was a part of the house in which 
there was criminal trespass, we are in- 
clined to hold, on the facts placed before 
the jury, that the appellant ought to have 
been convicted in this case, under s. 457, 
Indian’ Penal Code, namely of lurking 
hovse trespass by night, in order to com- 


mit an offence punishable with imprison- 
ment, 


There are two other points placed before 
us ın course of argument of the case 
by the learned Advocate appearing for 
the appellant. Mention was made of the 
lamp by which the accused was identified 
by the complainant and his wife. It was 
placed before us for consideration that 
the learned Judge should have pointed 
out to the jury that the Police produced 
a kupi lamp which in point of fact was 
not kupi which was said to have assisted 
the complainant in identifying the appel- 
lant. | The material part of the evidence 
on this part of the case was placed before ug; 
and we find that the complainant's wife 
did not state that the kupi lamp which 
was exhibited in the casa was the lamp 
which was burning atthe time of the 
occurrence by the light of which the 
appellant was identified by the complain- 
ant. On a careful consideration of the 
learned Judge's charge to the jury, it 
does not appear to vs that any specific 
reference had been made to the kupi 
which was made an exhibit in the case. 
The learned Judge placed the point before 
the jury for consideration whether it was 
at all likely that the complainant would 
have left the light burning; could the 
jury believe the story that the light was 
burning, and that the appellant was 
recognized by the light of the lamp. The 
learned Judge proceeded to state: 

“If you think that the story of burning of the 
lamp is false, then you will have seriously to 
consider whether those witnesess who made palpably 
false statements on such a material point, can be 
believed with regard to their other statements of 


their recognition of the accused during the stru 
outside the hut by the light of the stoves.” ggle 


Taking the learned Judge's charge to 
the jury on this part of the case in its 
entirety, 1t appears to us that no weight 
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was attached to the particular exhibit be- 
fore the Court, namely the kupi lamp; 
and the question of fact before the jury 
was, and which the jury were asked to 
decide, whether there was any such light 
in the hut which could help the complain- 
ant and his wife to identify the accused. In 
view of the statements made by the 
learned Judge in his charge to the jury, 
we are unable to hold that there was any 
misdirection or non-direction in the charge 
relating to the kupi lamp which was 
exhibited in the case. The last point 
placed before us for consideraticn, by the 
appellant, was that certain statements of 
one Khalil made to other people, had 
been treated as evidence in the case, 
although Khalil was not examined as a 
witness for the prosecution. The learned 
Judge has made it abundantly clear in 
his charge to the jury, that although there 
was this statement sought to be brought 
in on the side of the prosecution, this 
Khalil has not been examined as a 
witness and the learned Judge gaving the 
necessary warning to the jury said: 

“From his non-examination you may presume that 
if be had been examined in the case for the pro- 


secution, his deposition would have gone against the 
prosecution,” 


On this warning to the jury, we are 
unable to come to the conclusion that there 
was any misdirection in the matter of 
bringing to the notice of the jury, the 
evidence afforded by Khalil in his state- 
ment to other persons. We are unable 
to hold that there was such misdirection 
in the case or non-direction, by virtue of 
which we can come to the conclusion that 
apy retrial of the appéllant should be 
directed by us. As indicated above, we 
are of opinion that the evidence in the 
case was properly placed before the jury 
by the learned Judge, and that upon these 
facts the offence was committed under 
s. 457, Indian Penal Code. In the above 
view of the case before us, we hold that 
the appellant is guilty under s. 457; and 
we direct that the appellant should under- 
go rigorous imprisonment for a period of 
two years. The appellant is convicted 
under s. 457, Indian Penal Ccde, and the 
sentence passed on him Ly the learned 
Judge is reduced to two years’ rigorous’ 
imprisonment. 

Nasim Ali, J.—J agree. 


D. Sentence reduced. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1128 of 1933 
March 15, 1934 


Jai LAL, J. 
BELI RAM AND ofrHERS—PLaInTIFF3s— 
APPELLANTS 
Versus 
MUNSHI AND OTHERS-— DEFENDANTS— 
RESPONDENTS 


Custom \Punjab)—Adverse possession— Absentee 
co-sharer—Another co-sharer in possession— Posses- 
sion, when becomes adverse—Co-sharers, 

The possession of one co sharer must be deemed 
to be the possession of the other co-sharers and 
it is for the co-sharer in possession in order 
to defeat the title of tha absentee co-sharer or his 
descendants to prove that by some over act he 
constituted his possession into an adverse possession 
to the other co-sharers,an overt act of which such 
co-sharer had knowledge. 

[Oase-law referred to.] 

JO, A. from the decree of the District 
Judge, Gurdaspur, dated April 24, 1933. 

Mr. R. C. Soni for Mr. M. C. Mahajan, for 
the Appellants. ' 

Mr. Chiranjiv Lal, for the Respondents. 

Judgment.—The appellants are the 
descendants of an absentee owner. Their 
sult for possession has been dismissed by 
the learned District Judge on the ground 
that if was barred by time. It appears 
that in the provious settlement entries 
were made that possession would be restor- 
ed to the absentee owners on their paying 
the Icsses, etc., and these entries continued 
to-be in favour of the absentee owners 
along with those who were in actual pos- 
session of the property in suit till 1908 
when the names of the absentee owners 
were removed on an application made by 
those in possession in 1904. An attempt 
was made by the revenue authorities to 
ascertain the wishes of the absentee owners 
about this application; but they had ap- 
parently died after the application, but 
before the inquiry addressed to them was 
received by them. No attempt was made 
to ascertain the views of their descendants, 
the appellants before me. The learned 
District Judge has found, and this finding 
is not contested before me, that there was 
no overt act of those in possession which 
amounted to a notice to the appellants that 
the possession of the former had become 
adverse to the latter and it appears from 
the judgment of the learned District Judge 
that but for a judgment of this Court, 
that is, Buia Shah v. Murad Ali (1) he 
would have held that the suit was not 
barred by time. He, therefore, professed 


“to follow the judgment mentioned above 


Q) 116 Ind. Cas, 310; A T R 1929 Lah. 276, 
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and held the suit to be barred by time: 
Now, I have perused the judgment referi™ 
ed to. [t is a judgment of a Judge in 
Chamber of this Court. In that case the 
suit was by the descendants of the absentee 
owners. It was held to be within time; 
but the learned Judge remarked in his 
judgment: 

“but it isa clearly established principle that an 
absentee co-sharer, as was the plaintiff's father, could 
recover possession on his return to the village and 
that the limitation period alllowed to an immediate 
heir of an absentee is twelve years from the date of 
the absentee’s death.” 

He then proceeded to make a calcula- 
tion of time and held that the suit has been 
filed within 12 years from the absentee's 
death. No authority was cited by him in 
support of the view that the immediate 
heir of an absentee owner must sue for 
possession within 12 years from the death 
of such owner. The respondents’ Counsel 
cited Arora v, Mohra (2), Dhum Singh v. 
Harnarain Singh (3), Mohamed Aman- 
ullah v. Badan Singh (4) and Suraya Jha 
v. Azim (5). None of these cases, however, 
are applicable to this case. They were 
decided on their own peculiar facts and 
the proposition laid down in Buia Shah v. 
Murad Ali (1) has not been established from 
any of those cases. In my opinion there 
ig no reason to depart in the present case 
from the rule that the possession of one 
co-sharer must be deemed to be the posses- 
sion of the other co-sharers and that it is 
for the co-sharer in possession in order 
to defeat the title of the absentes co-sharer 
to prove that by some overt act he con- 
stituted his possession into an adverse pos- 
session to the other co-sharers, an overt act 
of which such co-sharer had knowledge. In 
view of this state of the law, I consider that 
the respondents before me have not esta- 
blished their adverse possession. 

I consequently accept this appeal and 
setting aside the decree of the Courts below 
decree the suit with costs throughout. 


Appeal accepted. 
P R 1880. 


l 
3 Ind. Cas. 599; 85 P R 1809; 35 P W R 1909. 
17 0. 131; 23 P R I830: 15 LA I48; 5 Sar. 412 


W 


5 Ind. Gas, 883; 29 P R1919; 17 P W R1910 
R 19:0. 


984 


_ , BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 2443 
of 1927 
July 13, 1933 
Kania, J. 

SUGRABAT AND OTHERS ~ PLAINTIFFS 
VETSUS 
MUHAMMADALI AHMEDALI 
AND ANOTHER— DEFENDANTS 

Muhammadan Law—Gift—Trust for benefit of 
minor children and others—Settlor not sole trustee— 
Transfer of possession, if essential, 

In order to constitute a valid gift by a father 
in favour of his minor children it is not neces- 
sary to transfer possession, but proof of bona fide 
intention to give should be established. But where 
the trust is not merely for the benefit of the minor 
children of the settlor, but also of others and 
because the settlor has not constituted himself the 
sole trustee but there are others as well, the 
transfer of possession is necessary under the 
Muhammadan Law. 

[Oase-law overruled, | 


Messrs. M. J. Mehta and P. A. Mahale, 
for the Plaintiffs. 

Messrs. M, G. Purohit, Lalji Gokaldas and 
a = Engineer, for Defendants Nos. 1 
and 3. 


Judgment.- The plaintiffs have filed 
this suit claiming to be beneficiaries under 
a trust-deed, dated December 2, 1915. De- 
fendant No.1 is the father of plaintiffs 
Nos. 1 and 3 while defendant No. 2 is the 
father of plaintiff No. 2. Plaintiff No. 2 
is the husband of plaintiff No. 1. The 
trust-deed (Ex.B) appears to have been 
made shortly after the marriage of plaintiff 
No. 1 with plaintiff No. 2 and was intended 
to be for the benefit of the children of 
defendant No. 1 and his son-in-law. In 
the plaint it is alleged that after the trust- 
deed was executed and accepted by de- 
fendants Nos.1 and 2 as shown by the 
endorsement at the foot of the trust-deed, 
defendant No. 1 constituted himself the 
managing trustee, collected the rents and 
profits of the property and utilised the 
same .in accordance with the terms and 
provisions of the trust-deed.. The plaintiffs 
say that only for about two years prior 
to the filing of the suit no payments 
were made to them in accordance with 
the provisions contained in the trust-deed 
and they had, therefore, to file the suit. 
Defendant No. 2 is stated not to have 
taken any active part in the administra- 
tion of the trust, but allowed defendant 
No. 1 to manage the same in such manner 
as he liked. The first prayerin the plaint 
is that defendants Nos. 1 and 2 should be re- 
moved from ,the trusteeship. The whole 
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plaint is verified as true on information 


only. 


After the written statement of defend- 
ant No. 1, in which he contested the 
validity of the trust-deed, was filed, it 
appears that an attempt was made to 
take a consent decree as between the plain- 
iffs and defendants Nos. 1 and 2 under 
which the trust-deed was being confirmed. 
Defendant No. 3, who claimed to be an 
equitable mortgagee of the property from 
defendant No.1, thereupon, applied to be 
made a party to the suit. He has filed 
a written statement adopting the conten- 
tion contained in the written statement 
of defendant No. 1. 

The validity of the trust is contested 
on the ground that the gift by way of 
trust was not complete as the settlor had 
not transferred the possession oi the pro- 
perty as required by the Muhammadan 
Law. It is next urged that the settlor 
has revoked the settlement by a declaration 
dated January 18, 1926. It is further 
contended that although the trust-deed was 
executed there was no bona fide intention 
on the part of defendant No. 1 to settle the 
property and in fact defendant’ No. 1 
always dealt with the property as his own. 
The onus of proving that defendant No. 1 
continued to deal with the property as 
his own, and, therefore the trust-deed was 
not valid and binding, would be on those 
who allege it. 


The difficulty which faces the plaintiffs 
in this case is the complete absence of 
evidence of the transfer of possession. 
Under the Muhammadan Law, in order to 
transfer the ownership of an immovable 
property, it is essential that the possession 
of the property should be transferred to 
the transferee or the donee as the case 
may be. In the present casethe evidence 
only shows after the ftrust-deed was exe- 
cuted by the settlor, defendant Nos. L and 
2 have put their signatures at the foot of 
that document after the words “we accept 
this trust’ were written thereon. It is 
alleged on behalf of the plaintiffs that 
this constitutes a complete trust and as in 
the present case defendant No. 1 is the 
father of plaintiffs Nos. 1 and 3, no deli- 
very of possession was necessary to com- 
plete the trust. In this connection reliance 
is placed on behalf of the plaintiffs onthe 
decisions in Ameeroonissa Khatoon v. 
Abedoonissa Khatoon 1), Mirza Sadik 


(1) 2 I A 87:23 W R208; 15 B LR 67; 8 Sar. 
423; 3 Suther 87 (P 0.) 


akh aha eae an 
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Husain v. Said Hashim (2) and Muhammad 


. Sadiq Ali Khan v. Fakhr Jahan Begum (3). 


These decisions only show that in order 
to constitute a valid gift by a father in 
favour of his minor children it was not 
necessary to transfer possession, but proof 
of bona fide intention to give should be 


' established. Ido not think those decisions 


apply in the present case because in the 
first in-tance the trust is not merely for 
the benefit of the minor children of the 
settlor, and secondly, because the settlor 
has not constituted himself the sole trugtee. 
In so far as the trust is for the 
benefit of plaintiff No. 2, it requires the 
transfer of possession under the Muham- 
madan Law, and inasmuch as there are 
two trustees appointed under the trust- 
deed, the considerations which would weigh 
with the Court when the settlor father 
constituted himself the sole trustee for his 
minor children, do not prevail. I regret, I 
am unable to extend the principles of those 
cases in favour of the plaintiffs, however 
much I would like to do so, having re- 


_ gard to the difference in facts. 


Only plaintiff No. 2 has given evidence 
in support of the trust and the whole of 
his evidences as to the application of the 
rents of this property, as shown by the 
cross-examination, ishearsay. Three mate- 
rial witnesses, viz., defendant No. 2, 
Sheikh Ali, the maternal unele of plaintiff 
No. 2, and Abdulhusain, the maternal 
grandfatherof plaintiff No. 2, who could 
have supported the case as set out in the 
plaint and who are alive have not given 
‘evidence to support the plaintiffs’ case. I 
am unable to find any just excuse for 
their absence if the plaintiffs’ case was 
true. On the evidence on record, there- 
fore, I am unable to hold that the plaint- 
iffs were paid the rents of this property 
up to about two years prior tothe institu- 
tion of the suit as alleged in the plaint. 

The evidence led on behalf of defend- 
ant No. 3 about defendant No.1 dealing 
with the property as his own is not suffi- 
cient to justify any finding on that issue 
in favour of defendant No. 3. The evi- 
dence consists merely of an abortive at- 
tempt to sellthe property. Mr. Lalji had 

(2) 36 Ind. Cas. 104; A IR 1916 PO 27; 43 IA 
212; 38 A 627; 190 0192; 31l M LJ 807; 14 A LJ 
1248: 18 Bom. L R 1037; 21 C W N 130; (1916) 2 


MWNT, 21ML T4060; LPL W 157; 40LJ 
22; 250 L J 368; 6 L W 378; 10 Bur. LT 140 


(P 0.) 

(3) 136 Ind. Oas. 385; A IR 1932 P O 13; 591 
A 1; 6 Luck. 558; 8 O W N 1378: 36 O W N 137: 
62 M L J 320; Ind, Rul. (1932) P O81; (1932) AL 
J 663 (P O.). 
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agreed not to rely on this document as 
it was not disclosed. The other documents 
produced by defendant No. 3 are all of a 
date after defendant No.1 is alleged to 
have stopped paying money to the plaintiffs, 
and, therefore, much importance cannot 
be attached tothe same. Defendant Na. 3 
has entirely failed to lead any evidence 
in respect of Issue No. 7. 

The plaintifis have failedin their main 
contention. Defendant No. 3, however, has 
failed to prove the charge of undue in- 
fluence which he attempted tosupport and 
has also failed to prove that the property 
was dealt with at all material times by 
defendant No.1 as his own absolute pro- 
perty. Under the circumstances, I think, 
the plaintiffs should pay three-fourths of 
the costs of defendant No. 3. 

D. Suit dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1016 of 1928 
March 13, 1934 
Saapi Lat, C. J. AND ABDUL QADIR, J. 
CHIRAGH DIN AND orners— 
DBFENDANTS—APPELLANTS 
VETSUS 
DILAWAR KHAN—PLAINTIFE— 
RESPONDENT 

Civil Procedure Code {Act V of 1908), O. XXII, 
r. 5,8, ll— Decision underO XXII, r, 5—Separate 
suit re-agitating the question-- Res judicata, if applies 
—Custom (Punjab)—Jullunder District — Succession — 
Muhammadan Rajput husband and wife of different 
caste—Lawful marriage—Children, if can inherit. 

A decision in a proceedings under O. XXII, r. 5, 
Civil Procedure Code, that a certain person is, or is 
not a legal representative of a deceased, does not 
bar the re-agitating of the same question in a separate 
suit and the rule of res judicata does not apply. 
Raj Bahadur v. Narain Prasad (1) and Jai Narai 
v. Ram Deo (2), not followed, Parsotam Rao v. 
Janki Bai (3), Samsarivsa Sarvathi v. M. K. Pathum- 
ma (4) and Balabat v. Ganesh Shankar (5), relied 


on. 

In Jullundur District there is no custom under 
which the children of a lawfully wedded wife of a 
Muhammadan Rajputs are debarred froin inheritance 
simply because their mother belonged to a caste 
different to that of their father. 

S. ©. A. from a decree of the District 
Judge, Jullundur, dated January 12, 1928. 

Messrs. Fakir Chand and Chandra Gupta 
for the Appellants. i 

Messrs. Achhru Ram, Wishnu Datta and 
Lal Chand Mehra, for the Respondent. 

Abdul Qadir, J.—The suit out of which 
this second appeal has arisen relates to 
a share of the property of Sabu Khan, a 
Rajput of Kandhala Guru, in Jullundur 
Tahsil of Jullundur District. Sabu Khan 
had three wives, Musammat Umri, 


986 


Musammat Jiwi and Musammat Khairan. 
He had. a son named Dilawar Khan 
by Musammat Umri, who was a Rajput 
by caste. He had no children by Musam- 
mat Jiwi, but he had a son named Umar 
Bakhsh by Musammat Khairan, who was 
not a Rajput. Sabu Khan died on Decem- 
ber 24, 1908, and his lands were mutated 
jointly in favour of his son, Dilawar Khan, 
and his widow Musammat Jiwi, On Janu- 
ary 8, 1918, Umar Bakhsh brought a suit 
for possession of half the property left 
by Sabu Khan, alleging that he was his 
son by Afusammat Khairan. The trial 
Jourt dismissed the suit, holding that Umar 
Bakhsh was not proved to be theson of the 
deceased. Umar Bakhsh appealed against 
this decision. While the appeal was pend- 
ing, Umar Bakhsh died and his three sons 
Mahbub Bakhsb, Chiragh Din and Amanat 
Ali, minor, were substituted for him as ap- 
pellants. The Appellate -Court held that 
Umar Bakhsh was a son of Sabu Khan 
and passed a decree for his share of the 
property in favour of his three sons. A 
second appeal by Dilawar Khan to the 
High Oourt in that suit failed. 


After the death of Umar Bakhsh, Dilawar 
Khan instituted the present suit for a decla- 
ration that he was the owner of share of 
land which had been left by Umar Bakhsh 
deceased, because the defendants were the 
sons of Umar Bakhsh by a woman who was 
nota Rajput and by a custom that prevailed 
among the Rajputs of Jullundur Tahsil 
they were not entitled of succeed to the 
property left by their father. The defend- 
ants Mahbub Bakhsh, Chiragh Din and 
Amanat Ali, who are admittedly the sons 
of Umar Bakhsh by a Pathan woman, 
contend that the present suit of Dilawar 
Khan is barred by estoppel and the rule 
of res judicata, They also plead that there 
is no convincing evidence in support of the 
cusiom alleged by the plaintiff. The trial 
Court dismissed the suit of Dilawar Khan, 
but on appeal the decree of the trial 
Court was reversed and it was held that 
the suit was not barred by the rule of res 
judicata and that the custom alleged 
by the plaintiff was proved by 
an entry in the riwaj-i-am of Jullundur 
Tahsil.as well as by oral evidence, and 
a decree in favour of Dilawar Khan was 
passed with costs throughout. Against this 
decree the defendants have come up in 
“ second appeal to this Court, through Mr. 
Fakir Chand, on whose behalf Mr. Chandra 
Gupta has. argued the appeal before us, 
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We have also heard Mr. Achhru Ram for 
the plaintiff-respondent. 

It may be mentioned at the outset that 
the allegation of estoppel was based solely 
on the ground that in consequence of the 
previous litigation a partition of the prop- 
erty had taken place between the parties 
without any objection by Dilawar Khan. 


But the Counsel for the appellants conceded 


before us that this was not sufficient to 


-constitute an estoppel and the question 


of estoppel has not been pressed by him. 


He has confined his argument to the suit 


being barred by the rule of res judicata 
and tothe question of the special custom 
alleged by the plaintiff. This question has 
been re-agitated before uson a certificate 
granted by the learned District Judge. 
The plea of res judicata is urged on the 
ground that in the previous suit between 
the parties the names of Mahbub Bakhsh, 
Chiragh Din and Amanat Ali were substi- 
tuted for the name of Umar Bakhsh as 
his legal representatives, under O. XXII, 
r. 9, Civil Procedure Code. In support 
of this plea Counsel for the appellants 
relies on Raj Bahadur v. Narain Prasad 
(1), which lays down that “where it has 
once been decided in a proceeding under 
O. XXII, r. 5, Civil Procedure Code, that 
a certain person is (or is not) the legal 
repesentative of a deceased party, the same 
question cannot be re-agitated ina sepa- 
rate suit. Another ruling to the same 
effect cited by Mr. Chandra Gupta is 


‘Jat Narain v. Ram Deo (2). Mr. Achhru 


Ram contends, however, that the mere 
admission of a person as legal repre- 
sentative for the purpose of the prosecu- 
tion of a suit or an appeal does not con- 
clusively establish his right to do so, if his 
legal position is not one of the main or 
vital issues in the suit itself, nor does 
an order appointing a person as a legal 
representative for the suit or appeal have 
the effect of deciding the question of his 
heing an heir of the deceased party. He 
lays stress on the fact that under the pre- 
sent Code no appeal lies from an order 
under O. XXI, r. 5, and argues that if the 
legislature had intended that such an 
order should operate as a bar to a decision 
of the same point in a separate litigation, 
it would certainly have made the order 
appealable. I think there is force in this 
argument 


(1) 94 Ind. Cas. 187; ATR 1926 All. 


499. 24 ALJ 548. 
(2) 144. Ind. Gas. 978; A I R 1933 Oudh 207; 10 Q > 


W N 179; 6 R O 29; 8 Luck. 477, ; 
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So far as the authorities cited on behalf 
of the appellants are concerned, Mr. 
Acbhru Ram argues that the law was cor- 
rectly laid down by the Allahabad High 
Court in a previous ruling, Parsotam Rao 
v., Janki Bai (3), and as that view is sup- 
ported by opinions expressed by other 
High Courts, it should be followed in 
Narain 
Prasad (1), which does not give any suff- 
cient reason for differing from the earlier 
decision. He adds that Jai Narain v. Ram 
Deo (2)is based on Raj Bahadur v. Narain 
Prasad (1), and does not, therefore, help the 
appellants very much. He refers to a 
Division’ Bench decision of the Madras 
High Court, Samsarivsa Sarvathi v. M. K. 
Pathumma (4) where Parsotam Raov anki 
Bai (3) was followed and it was held that 
the admission of a person as legal repre- 
sentative of a deceased plaintiff to continue 
his suit must be treated as a matter col- 
lateral to the suit and-an order ina prior 
suit declaring the plaintiff as legal re- 
presentative of the deceased would not 
operate as res judicata. One of the reasons 
for taking this view was that the Civil 
Procedure Code did not provide for an 
appeal against an order deciding such a 
question. Reference is also made toa 
decision of the Bombay High Court in 
Balabai v. Ganesh Shankar (9), where Mr. 
Justice Batty and Mr. Justice Aston differ- 
edon this question and a reference was 
made to Mr. Justice Chandavarkar, who 
agreed with the view of Mr. Justice Batty. 
This authority was also referred to with 


approval in Samsarivsa Sarvathi v. 
M. K. Pathumma (4). A ruling of 
Nagpur Judicial Commissioner’s Court 
Dhapu v. Ramautar (6) is also 


cited in which the principle laid down in 
Parsotam Rao’ v. Janki Bai (3) and 
Balabai v. Ganesh Shankar (5), is approved. 
Mr. Achhru Ram also refers to a Division 
Bench ruling of the Punjab Chief Court, 
Nihal Devi v. Kishore Chand (7), in which 


`~ it was held that a mere substitution of 


a widow as legal representative of her 
deceased husband in a previous suit 
would not make anything decided in that 
suit as res judicata between her and her 
then co-plaintiffs who were defendants in 
a subsequent suit. 

In support of the proposition that the 
present Civil Procedure Code provides no 


(3) 28 A 108; A WN 1905, 206. 
(4) 20 Ind. Cas. 950, 


- : (8) 27 B 162:4 Bom. L R 980. 
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- (6)70 Ind. Oas 209; A I R 1923 Nag. 209. 
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appeal from an order deciding the 
question as to whether a certain person 
is (or is not) the legal representative of the 
deceased, reference is made to Sahdev Singh 
v. Vidyawati (8), and Ram Sarup v. Moti 
Ram (9). There is no doubt that an order 
under O. XXT, r. 9, Civil Procedure Code, 
is not appealable under the present Code, 
though under the corresponding s. 367 of the 
old Civil Procedure Code it was appeal- 
able. This, tomy mind, is a very strong 
argument in favour of the contention of 
Mr. Achhru Ram. Therefore, following 
the authorities cited by him and referred 
to above, namely, Parsotam Rao v. Janki 


_ Bai (3), Balabaiv. Ganesh Shankar (5) and 


Samsarivsa Sarvathi v. M. K. Pathumma 
(4), I would hold that the appointment of 
the defendants as legal representatives of 
Umar Bakhsh in the previous litigation 
does not have the effect of barring the 
present suit under s. 1], Oivil Procedure 
Code. 

We come now to the question of custom. 
It is true that the riwaj-t-am of Jullun- 
dur District, prepared by Sardar Bahadur 
Hotu Singh, shows that certain tribes, 
including Rajputs in the Jullundur Tahsil 
of Jullundur District, stated in answer to 
questions Nos. 1t and 33 that if a Rajput 
marries a woman of another tribe, his 
children do not inherit his property. Stress 
is laid on this entry by the Counsel for 
the respondent, who refers tothe well- 
known Privy Council ruling, Beg v. Allah 
Diita (10), which lays down that an - 
entry in the riwaj-i-am is a strong piece 
of evidence in support of a custom and 
yaises a presumption in its favour which 
is to be rebutted by the party denying 
the existence of such custom. He also 
draws attention to the statements of 
witnesses produced by the plaintiff to the 
effect that in their tribe sons of a non- 
Rajput wife do not get a share. I may 
say at once that I do not attach much 
importance,in the present case, to this 
oral evidence, The statements of some of 
those witnesses are too vague to have 
any value. Almost all of them are unable 
togive any instances and some of them 
come from the Hoshiarpur District and 
mention the riwaj of the Rajputs of that 

(8) 91 Ind. Cas. 168; A I R 1926 Lah. 181; 1 LO 


29. 

(9) 57 Ind, Cas. 137: A TR 1920 Lah. §& 1 L493; 
72 PW R 1820;2 LL J 738. 

(10) 38 Ind. Oas.354; AI R 1916 PO 129; 441A 
89:45 P R 1917; 44 O749; 12 PW R 1917; 21 ML 
T 310;32MLJ 615; 19 Bom. L R 383;15A LJ 
525; 21 O W N 842; 260 LJ 175 {P 0). 
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District. The decision of this point, 
therefore, depends entirely on the question 
whether the presumption raised in favour 
of the plaintiff by the entry in the riwaj-t- 
am has been rebutted by the defendants 
or not. Counsel for the defendants points 
out that the custom alleged by the plaintiff 
is opposed to the general custom of the 
Province and the personal law of the 
parties. He also points out thatit is 
admittedly not followed throughout the 
district, ag shown by the riwaj-i-am of 
the Tahsil Nawanshahr, where it is not 
recognised. He contends that in such 
circumstances the presumption raised 
against him is a light one and can be 
easily rebutted. (His Lordships after dis- 
cussing the evidence concluded). In 
my opinion, therefore, the defendants have 
succeeded in rebutting the presumption 
raised by the entry in the riwaj-i-amin 
favour of the custom alleged by the 
plaintiff, which must be held to be not 
proved on the record, as it stands. It 
is admitted before us bygboth sides that 
the sons of a Rajput from a non-Rajput 
wife are considered legitimate and it 
would be very anomalous to hold on such 
assertions as are made by the plaintiff 
and his witnesses in this case that there 
is a custom under which the children of 
a lawfully wedded wife of a Muhammadan 


Rajput are debarred from inheritance 
simply because their mother belonged 
to a caste different to that of their 
father. 


I would, therefore, accept this appeal 
with costs and dismiss the suit of the 


plaintiff. 
Shadi Lal, C. J.—I concur. 
D. Appeal accepted, 


Se A 


LAHORE HIGH COURT 
First Civil Appeal No. 481 af 1928 
May 24, 1934 
BHIDE AND Din Musammap, JJ. 
MILK HA SINGH AND ANOTHER -— 
PLAINTIFFS ~APPELLANTS 
VETSUS 
RAM KISHEN AND OTHERS -— DHsENDANTH-— 
RESPONDENTS 
Punjab Limitation (Custom) Act (I of 1920), ss. 
7,8, Art. 2 (b)—Alienation by father—Daughter, 
if can contest—Reversioners getting decree that 
alienation is not binding on their right—Daughter if 
can take advantage of ti—Her suit for possession— 
Article applicable. 
A daughter derives her right to sucesed, from 
her father and not from the common ancastor and 
hence she cannot be considered to be an “agnate,” 
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Not being an agnate, she cannot contest the 
alienations of her father from whom she derives 
her title where the collaterals get a declaratory 
decree that the alienation by the father shall 
not affect their revisionary rights, such a decree 
cannot enure for the benefit of the daughter she 
being notone of the reversioners on whose behalf 
the representative declaratory suit is deemed to be 
instituted, But assuming that she can take advantage 
under the decree, then her suit for possession 
would be governed by Art. 2 (b) of the Schedule 
to the Punjab Limitation (Oustom) Act of 1920. 
That article prescribes a period of three years 
for such a suit and in view of the provisions of 
s. 7 of the Act, the suit should be instituted 
within one year after the Act came into force, 
ise, before May. 28, 1921 
[Case-law referred to.] 


Messrs. J. N. Aggarwal and J, L. Kapur, 
for the Appellant. | 

Messrs. Shamair Chand, Qabul Chand 
and Sarasti Ram, for the Respondent. 

Bhide, J.—This appeal arises out of 
a suit for possession of land left by Suchet 
Singh who died on October 22, 1915. The 
plaintif Musammat Santi (alias Basanti) 
is a daughter of Suchet Singh and she 
instituted this suit on January 22, 1926. 
In the meantime certain collaterals - of 
Suchet Singh had instituted a suit for 
possession, but their suit eventually failed 
as it was held by this Court that they 
had no locus standi to sue in the 
presence of the present plaintiff: vide 
case reported in Bhola Singh v, Babu (L). 
These collaterals, it may be noted’ had 
already obtained declaratory decrees to the 
effect that certain alienations of the land 
now in dispute made by Suchet Singh in 
favour of the present defendants shall not 
affect their reversionary rights. 


Musammat Santi alleged in her plaint 


that the defendants were in unlawful pos- 
sessionof the land. The defendants pleaded 
in reply that they were lawfully in pos- 
session of the land by virtue of certain 
alienations made by Suchet Singh, that the 
plaintiff could not object to those aliena- 
tions and that her suit was barred by time, 
It was admitted by the defendants that 
certain collaterals of Suchet Singh had 
obtained declaratory decrees to the effect 
that the alienations in question shall not 
affect -their reversionary rights, but they 
contended that the plaintiff could not get 
any benefit from those decress as she was 
not competent to impeach nor get any 
benefit from those decrees raised by the 
defendants, but it is unnecessary to go 
into then for the purposes of this appeal, 
Tha learned Judge of the trial Oourt 


(1) 5) Ind. Gas, 503; A I R 1921 Gah 300; 
464: 77 P WR 1920; 2 Lah, UJ 431; 52 P L R 
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upheld the above pleas of the defendants 
and dismissed the plaintifi’s suit and from 
this decision the plaintiff has appealed. 

The learned Counsel for the appellant 
has urged that the plaintif can take 
advantage of the declaratory decree obtain- 
ed by the collaterals of Suchet Singh and 
secondly, that the suit is within time 
as if is governed by Art. 144, Limitation 
Act, and not by the Punjab Limitation 
(Custom) Act, 1920, and was duly insti- 
tuted within 12 years from the death of 
Suchet Singh. In support of the first 
point the learned Counsel for the appel- 
lant has referred to Venkatanarayana 
Pillai v. Subbammal (2), and urged that 
a declaratory suit by a reversioner to 
protect his reversionary rights is of a 
representative character and enures for 
the benefit of the whole body of rever- 
Bioners. But it is conceded by him that 
Musammat Santi as daughter of Suchet 
Singh had no locus standi to contest his 
alienations and inthe circumstances, I fail 
to see how she could be included amongst 
the reversionerson whose behalf the repre- 
sentative suit is deemed to be instituted. 
If the representative suit could not be 
considered to be on her behalf, it follows 
that the decree obtained therein could not 
also enure for her benefit. Section 8, 
Punjab Limitation (Custom) Act of 1920, 
clearly lays down that a declaratory decree 
of this type enures for the benefit of all 
persons entitled to impeach the alienation, 
It was urged on behalf of the appellant that 
this statutory provision is different from 
the law as it stood before the enactment of 
the Punjab Limitation (Custom) Act of 
1920, and that as the plaintiff's right to 
succeed to Suchet Singh's property arosein 
1915, i. e. before the aforesaid Act came 
intc force, her rights are not affected by it. 
In support of this contention reliance was 
placed on the following remarks occurring 
in Mehtab Khan v. Mehtab Bibi (3): 

“A declaration in his favour will not amount toa 
declaration of hisright as heir, but merely set the 


eters favour of him who actually may be the 
eir.” 


But as pointed out by the learned Sub- 
ordinate Judge the only question for 
decision in that case was whether a remote 
reversioner was competent to suein the 
presence of the next reversioner who was a 
minor andthe remark quoted above was 


(2) 29 Ind Oas. 298; AI R1915 PO 124: 42 IA 
125; 38 M 406; 17M L T 435; 28 M L J 535: 17 
Bom, L R 468;19 OW N 641:2 L W 596; (1915) 
M W N555; 21 OLJ 515 (P O.) 
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made in support of the remote reversioner’s 
right tosue in such circumstances. There 
was no occasion in that case to consider 
whether a decree obtained in such a suit 
could enure for the benefit of a female heir 
who is not entitled to challenge the aliena- 
tion and consequently this decision cannot 
assist the appellant in any way. The 
learned Counsel for the appellant admitted 
that he could not cite a single decision 
wherein a declaratory decree of this kind 
was held toenure even for the benefit of a 
female heir who is not entitled to 
chalienge the alienation in question and I 
see no gcod reason to hold that the law in 
1915 was different to what is laid down in 
S. 8» Punjab Limitation (Custom) Act of 
1920. 

The reversioner’s right to contest an 
alienation according to custom is based on 
the agnatic theory as propounded in 
Dasundhi Ram v. Pir Chand (4). Buta 
daughter derives her right to succeed, from 
her father and not from the common 
ancestor and hence it was held in Kishen 
Singh v. Rahmat Bibi (5), that she cannot be 
considered to be an “agnate.” This view 
was adopted by a Division Bench of this 
Court in Chaman Ram v. Saha (6). Not 
being an agnate, it would seem to follow 
that she cannot contest the alienations of 
her father from whom she derives her title. 
It was indeed admitted in this case as 
stated above that Musammat Santi, as a 
daughter, could not have sued to challenge 
her father’s alienations; hut it was contended 
that she could all the same take advantage 
of the declaratory decrees obtained by the 
collaterals. This contention seems to me to 
be wholly illogical and I am not prepared 
to acceptit in the absence of any clear 
authority tothat effect. 1 accordingly hold 
that the plaintiff cannot take any advantage 
of the declaratory decrees obtained by 
the reversioners. In this aspect of the case 
the question of limitation becomes really 
immaterial. For even if the plaintiff's suit 
be held to be within time, it must necessarily 
fail as the factum of the alienations in 
favour of the defendants is not being 
disputed and the validity of the alienations 
cannot be challenged by her. 

Imay, however, add that evenif it were 
held that plaintiff could take advantage of 
the declaratory decrees referred to above 
her suit would, in my opinion, be liable to 
9 108 P R 1887, 
mo 44 Ind. Oas. 561; AIR 1918 Lah. 325; 12 P R 

6) 95 Ind. Cas, 430; A I R 1927 Lah. 8: : 
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"be dismissed. For in that case the suit 


would be clearly governed by Art. 2 (b) of 
the Schedule tc the Punjab Limitation 
(Custom) Act of 1920. That article 
prescribes a period of three years for such a 


- suit and in view ofthe provisions of s. 7 


of the Act, the suit should have been 
instituted within one year after the Act 
came into force, i. e., before May 28, 192s. 
The learned Counsel for the appellant 
urged that the suit does not fall within the 
purview of the above article as the plaintiff 
has merely asked for possession of the land 
in suit without alleging in the plaint that 
the alienationsin favour of the defendants 
were not binding on her according to 
custom. In support of this contention 
Lehna v. Nur Ahmad (T) was cited; but 


: that case is distinguishable, as the aliena- 
tions in that case were not admitted at all. - 
In the 


_ present case the factum of the 
alienations is not disputed as stated above 
get 


“ possession of the land in dispute without 


attacking the validity of these alienations, 
In fact it is for this very purpose that 


_ her learned Counsel has strenuously urged 


. that she 


can take advantage of the 
declaratory decrees obtained by the 
collaterals of Suchet Singh. It is, therefore, 


_ clear that the suit is in substance of the 
nature described in Art. II (4), Punjab. 
; Limitation (Custom) Actof 1920. It was 
. pointed out in Kaura v. Ram Chand (8) that 
- a litigant cannot by merely attaching a. 


“label to his suit bring it under a different 


article ofthe Limitation Act, from that 
under which it would come ona true inter- 
pretaticn of the nature of the suit. What 
has to be considered is the “true effect of 
the suit and not its formal and verbal 
description.” Bearing this principle in 


“mind I have no hesitation in holding that 
- the suit would be gcverned by Art. II (b) 


of the Schedule to the Punjab Limitation 
(Custom) Act,in case she seeks to take 
advantage of the declaratory decrees 


- obtained by the collaterals and that in that 


. @ase asthe suit was instituted after the 


~ 


© 206; 1 Lah, Oas. 547. 


_ decrees obtained by the collaterals, 


- expiry of the period of limitation provided 


by the article, it would be barred by time: 
To sum up, the. plaintiff in this case 


. would seem to be on the horns of a dilemma. 


of the 
her 
suit is time-barred. Ifshe cannot, she has 


(7) 125 Ind. Cas. 52; AIR 1930 Lab. 111; 11 Lah 


L J 465: Ind. Rul. (1930) Lah. 56, 
(8) 88 Ind. Oas, 945; A I R 1925 Lah. 385; 6 Lah. 
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no locus standi to maintain the suit as she 
is not competent to impeach the alienations 
made by her father, even if her suit were 
held tobe within time. Inmy judgment 
the appeal fails and must be dismissed with 
costs. 

Din Muhammad, J.—I agree. 

D, Appeal dismissed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 389 of 1929 
August 28, 1933 
Ramesam, Opera, C. J. AND VENKATASUBBA 
Rao, J. l 
Prativadi Bhayankaram 
THIRUVENKATACHARYULU AND 
OTHERS — APPELLANTS 
VETSUS 
SECRETARY OF STATE—Resronpent 
Grant-——Inam—Enfranchisement—Agraharam land 
held by different owners—Government, when can 
levy assessment in the whole agrabaram—Government 
not enfranchising land at time of inam commission 
— Steps by Government to do so—Civil Courts, if 
can question—Limitation Act (IX of 1809), Sch, J, 
Arts, 14, 120-Madras Revenue Recovery Act (IT of 
1864), 3. 259—Suit for declaration and injunction 


in respect of act of Government which is illegal or - 


ultra vires— Article applicable—S 59, Madras Revenue 
Recovery Act, if applies. 

Where an agraharam land is held by different 
owners, before the Government is entitled to levy 
an assessment upon the whole agraharam, the 
share of each owner must be localized. Until this 
is decided itis not proper nor is the Government 
entitled to levy an assessment upon the whole 
agraharam without the several sharers of the 
agraharam being able to know the portion on 
which the new burden falls and without in the 
case of an individual sharer, the agraharamdar 
not being able to say which portion of his land 
is subject to the new burden and which portion 
is subject to the old quit-rent. Under these cir- 
cumstances, the remedy of the Government to enforce 
the right which they undoubtedly have of im- 
posing the new assesement is if they cannot make 
the agraharamdars agree as to the portions 
liable to the new assessment, to take steps by 
filing a kind of interpleader suit making all- the 
agraharamdars parties in which it could be 
determined which owner should be liable to this 
new burden and ia what shares. [p. 995, col, 2.) 

[Case-law referred to.] 

Where lands which could have been enfranchised 
at the time of inam commission are not done so by 
the Government they are entitled to take further steps 
either for the enfrachisement or for the assess- 
ment or for the resumption of these inams and 
whichever they choose to do cannot be questioned 
in Civil Courts. Nor is there any limitation for 
taking such a step, Jagannadham v., Secretary of 
State (1), referred to. |p. 994, col. 1.) 

Where the act ofthe Government in respect of 
which a declaration and injunction is sought is 
an act which is illegal or ultra vires and the 
declaration is sought on that ground, then in such 
a case neither s. 59, Revenue Recovery Act, nor 
Art, 14, Limitation Act, applies but- proper article 


= 
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applicable is Art. 120, Limitation Act. It may be 
that if the ground of such a suit is not that the 
act of Government was ulira vires or illegal buta 
mere irregularity, which does not vitiate the main 
proceedings but relates only to some question of 
collected 
not make 


detail such as the exact amount to be 
or something of that kind which does 
the proceedings ultra vires, in such a case 
Art. 14, Limitation Act may apply or in a case 
falling under the Revenue Recovery Acteven s. 59, 
Revenue Recovery Act may apply. [p. 998, col. 2.] 

[Case reviewed, | 

S. C. A. against the decree of the Sub- 


` Judge, Guntur, in A. S. No. 231 of 192/. 


Messrs. V, Suryanarayana and M. Ap- 
palachariar, for the Appellants. 

The Government Pleader, for the Res- 
pondent. 


Ramesam, Offg. C. J.—The facis out of ` 


which this second appeal arises may be 
shortly stated. There used to be an ancient 
estate known as the Estate of Bellamkonda 
in Sattempalli Taluk of the present Guntur 
District, but formerly Kistna District. 
This estate belonged to the Malraju family, 
Some time in the 18th century the then 
holder of the estate, namely, Deshmukh 
Desh Pandya Malraju Ramarayanim Garu 
granted an agraharam of the village of 
Palidevarlapadu to one Prativadi Bhayan- 
karam Vedantacharyulu Garu. The grant 
was an absolute one but liable to pay kat- 
tubadt of Rs. 89-7-10. The Kistna District 
Manual by Mr. Mackenzie, p. 318, shows 
that in the year 1818 the then owner 
of Bellamkonda estate, gave’ away his 
estate to Government by his will. His 


descendants are now in receipt of an 


allowance from Government. 


The Government thereby stepped into 
the zemindar's shoes and were in receipt 
of the kattubadi. At the time of the inam 
commission in 1860 the village was enfran- 
chised. Exhibit V-A is the inam register for 
the whole village. This document shows 
that the extent of the whole village was 
021 acres 37 cents. The porambokes in the 
village were of the extent of 56 acres 29 
cents and there were minor inams of 132 
acres 9) cents. Deducting the porambokes 
and the minor inams amounting to 189 
acres 12 cents, the extent of the rest of the 
village was 332 acres 25 cents, Details 
are given in Column 5 of the dry extent 
(327 acres 15 cents) and the wet extent 
(5 acres 10 cents). Of the dry 209 acres 
99 cents were cultivated and the rest was 
waste, The wet was all waste. The annual 
collections from the cultivated dry lands 
is also given for about 15 years, namely, 
Fastis 1247 und 1256—1269. mo 

The average per annum is shown as 
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Rs. 246 and the permanent assessment 19 
shown as Rs. 270. At the time when the re- 
gister according to Regulation XX XI of 1802 
was prepared, the owner of the village was 
Vedantacharlu, son of the original grantee. 
At the time of the survey the enjoyer was 
Kumara Vedantacharlu, son of the last 
At the time of the enfranchise- 


person. 
ment the enjoyers were two brothers, 
Aravamudalwar and ‘Thirumalacharlu, 


sons of the last preceding person. Co- 
lumn 20 shows that they were divided. 
Exhibit 1 is the corresponding tinam 
statement. It gives a pedgree and Column 6 
says that the agraharam was granted in 
the Vaisagha Sudda of the year Vijaya 
which corresponds to May 1773. Under 
Columns 7, 8 and 9 details are given of the 
132 acres 90 cents of minor inams. First, 
there is the inams granted to the karnam 
56 acres 32 cents and then there are the 
inams to the village purohit 10 acres 23 
cents, the Muhathad 10 acres 22 
cents, the Veitis 15 acres 33 cents and 
three private inams granted by the agra- 
haramdarsto Kurmalla Venkatacharsulu, 
10 acres 23 cents, Prativati Bhayankaram 
Appalacharyulu 20 acres 45 cents and 
Kurmalla -Varadacharyulu 10 acres 22 
cents, 

The Inam Deputy Collector recommended 


‘the confirmation of the village as an inam 


adding a quit rent of Rs. 20-8-2. The 
agraharam was made subject to a total 
burden of Rs. 116 made up of the new 
quit-rent and the old jodi and title-deed 
1154 was issued. Alcngside of this the 
purohit inam was also enfranchised 
separately. Exhibit 5 is the inam register. 
No. 1153 was the title-deed for this. The 
karnam, Muhathad and Vetti inams being 
village services inams were not then 
enfranchised. ‘The other three personal 
inams were apparently intended to be 
enfranchised but the inamdars did not 
come forward io file inam statements and 
they were accordingly kept under attach- 
ment. 

This appears from Ex. V-B, the inam 
register dated November 23, 1865. It 
is not very clear whether specific lands 
were kept under attachment or merely 
a paper of attachment was made. It 
appears as if no inamdars ever turned 
up asking for enfranchisement of those 
tnams. They seem to have left the vil- 
lage altogether. In the year 1911 the 
fact that these znams of the extent of 40 
acres 90 cents were omitted from enfran- 
chisement was first brought out by the 
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Revenue Officers and after some corres- 
pyndence in which if appears that the 
Gollector and the Board of Revenue re- 
cummended that the agraharamdars may 


be dealt with leniently, the Government: 


passed a final order on October 25, 1921, 


as follows: 

“The Government are not convinced of the necessity 
for the grant of any concessions to the agraharam- 
dars, They accordingly direct the resumption of the 
- inam and the levy of the full assessment from the 
agraharamdars who are admittedly in possession of 
the lands”, 
and the -Board of Revenue was asked to 
issue the necessary instructions, Thereupon 
the Board passed a resolution dated Octo- 
ber 31, 1921, to the following effect : — 

“Resumption ordered; G. O communicated, 
Communicated to the Collector of Guntur for neces- 
sary action”. 


This was followed by the preparation of 
anew inam register Ex. 4 imposing an 
-assessment of Rs. 97-2-0 as additional 
_quit-rent on the whole agraharam land. At 
this stage it may be observed that it was 
not suggested for anybody that any person 
other than the agraharam-ars were in 
possession of these mamas. The inams 
were apparently mixed up with the rest of 
the agraharam. They are not now localiz- 
able and are enjoyed either by all the agra- 
haramdars or by some one or other of 
them though we are not in possession of 
the details of the enjoyment. The Board's 
resolution was followed by the imposition 
of a sericist of Rs. 107-6-0. This was 
followed by a distraint order served on 
plaintiff No. 2 for, Rs. 66-7-0 and plaintiff 
No. 2’s property was distrained by the 
Government Officials on May 23, 1923. 
Thereupon the present suit was filed on 
March 23, 1925, for a declaration that the 
proceedings of the Government are ultra 
vires and illegal and for recovering the 
amount of Rs. 66-7-0 paid by plaintiff 
No. 2. The three plaintiffs filed the pre- 
sent plaint. According to para, 3 of the 
plaint, plaintiff No.1 is entitled to > share 
and plaintiff No. 3 to 1-xth share, the other 
shares (1-4th) “being held by certain 
others.” Paragraph 4 of the plaint alleges 
that a notice was served on the plaintiffs 
imposing the sericist of Rs. 107-6-0 and 
refers to the distraint proceedings for 
Rs. 66-7-0 against plaintiff No.2 only. It 
alleges that the distraint order’ was not 
clear as to the nature of the demand ‘but 
the plaintiffs infer that it must have related 
to unlocalised inam land. The old quit- 
rent of Rs. 116 was paid by them but not 
the additional demand. In para. 6 the 
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“Plaintifis believe that they are not now in 
possession of the said inam and it is not possible 
to localise the inam. Plaintiffs are co-sharer agra- 
haramdars and own only fractionsof the agraharam 
land. A large portion of the ugraharam was alienated 
to others who are now in possession of the same. 
Some other portions are held by certain others and 
enjoyed by them.” 

The last two sentences seem to refer to 
the alienation of l-4th agraharam not held 
by the plaintiffs. In the written statement 


of the Secretary of State for India in | 


Council it was pleaded that the agraharam- 
dars had no right to these inams and that 
they were excluded from the inam settle- 
ment, In para. 3 it is alleged that even if 
the plaintiffs were in possession and enjoy- 
ment for any length of time n 


~ 


“the Crown has the right to levy the assessment at 
any time and there is no bar of limitation forthe 
Crown to exercise sucha right” 


Paragraph 4 refers to the G. O. 
directing the resumption and alleges 
that an assessment of Rs. 97-2-0 was 


imposed. The fact that the inam was 
unlocalisable is not denied in the written 
statement and in fact both the lower Courts 
have proceeded on the footing that the 
inams were unlocalisable. The District 
Munsif found that these inams were Included 
in the inam settlement of 1860. On a 
construction of Ex. V-A he has found that 
the whole village was enfranchised and that 
the agraharam lands on which the total 
land-tax of Rs.116 was imposed included 
the suit inam land. In para..9 of his 
judgment he refers to the long delay and 
to the fact that for the first time the 
Tahsildar reported in 1911 that the agra- 
haramdars were in possession of these 
lands. In para. 10 he thinks that the 
Government are not entitled to resume the 
land and levy full assessment. In 
para. 11 he thinks there is another ob- 
jection to the resumption and the 
levy of assessment, namely, the fact 
that these inams are not localisable. He 
accordingly finds Issues Nos. 2 to 4 in the 
suit for the plaintiffs. Issue No. 4 raises the 
question whether the resumption order inG. 
O. Mis. No. 2355 is illegal and invalid and 
not binding upon the plaintiffs. In para. 13 
of his judgment he finds that the claim 
to a-yefund of the amount is barred by 
limitation. In the result he gave a decree 
declaring that the Government are not 


` entitled to levy and collect full assessment 


for the suit lands from the plaintiffs and 
dismissed the claim for refund of the 
specific sum of money. There was an 
appeal by the defendant. This appeal 


an hi 


1935 | 
was disposed of by the Subordinate Judge 
of Guntur. In para. 10 of his judgment 
he says : i 

“I agree with the Gourt below that the Govern- 
ment is not entitled to resume the lands in question 
and levy full assessment thereon,” 

In para. 11 he says that the agraharam- 
dars had been enjoying the inams in 
question as they -had merged in the 
agraharam proper. In para. 12 he dis. 
posed of the question of limitation and 
comes to the conclusion that even the suit 
for a declaration is barred by time under 
s. 59, Revenue Recovery Act. In para. 14 


he observes : 

“I agree with the Court below that the Govern- 
ment is not entitled to proceed against the suit 
lands. Evenif the plaintifis are entitled to a dec- 
laration, a declaration and injunction against the 
Government are unncessary, The Government would 
respect the findings of Courts”. 


These observations imply that though a 
relief by way of declaration and injunction 
was not granted by the Court, the Subordi- 
nate Judge expected the Government to 
respect the findings of the Court and not 
to continue to levy the assessment on the 
lands. The plaintiffs have filed this second 
appeal, This second appeal originally 
came on before my brother Venkatasubba 
Rao, J., who referred it to a Bench. In 
second appeal, as we have come to a con- 
clusion on the various issues the opposite 
of those arrived at by the lower Courts, 
I proceed to deal with this matter in some 
detail. The first question that naturally 
arises for discussion is—are the suit inams 
of 10 acres 90 cents includedin the inam 
settlement of 1865 and is Government's 
claim to resume them or assess them now 
erroneous and unjustified ? This looks at 
first sight to be a question of fact and if 
so, we are bound to accept the findings of 
the Courts below. But when we look at 
the material on which the conclusions have 
got to be arrived at, they consist not of 
oralevidence but of the documents repre- 
senting the proceedings of the Inam Com- 
mission. One hasto come to a conclusion 
on this point solely on the construction of 
Exs. V, V-A and V-B and I which are all 
the documents connected with the inam 
proceedings. Taking up Ex. V-A it is 
contended before us by the learned Advo- 
cate for the appellants that the whole of 
521 acres 37 cents which was the total 
- extent of the village was enfranchised. He 
refers to the remark under Column 21] in 
> which the statement appears that “Rs. 270 
may fairly represent the value of the 
village.” Hecontends that “ihe village” 
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whole village must, therefore, be regarded 
as enfranchised. Unfortunately this argu- 


“ment proves a little too. much. Itis true 


that simply because the cultivated and 
cultivable extent of the village, ‘namely, 
332 acres 25 cents is mentioned in Column 4 
we cannot say that only 332 acres 29 
cents were enfranchised. The poramboke 
of 56 acres 26 cents must also be re- 
garded as enfranchised. The extent of the 
poramboke was deducted only for.the pur- 
pose of ascertaining the extent of the 
village which can be turned out to material 
profit. On this extent the income was 
ascertained and the quit rent was Imposed, 
but nonetheless the poramboke and the 
waste lands must also be regarded as 
included in the enfranchisement for the 
reason that the main village was enfran- 
chised. From this one cannot take the 
next step and say that all the 521 acres 
and 37 cents were enfranchised. 

Tha village service inams could not have 
been enfranchised nor could a quit rent 
be imposed cn the agraharamdars with 
reference tothem. The inams of the karnam} 
muthadand, vettis must therefore be re- 
garded as excluded. Then there remains the 
four inams, the one belonging to the purohit 
and the three personal inams, which are the 
subject of the present litigation. We have 
got the fact that the purohit inam was 
separately enfranchised by Ex. V so that 
that could not have been included in the 
quit-rent in Ex. V-A or covered by the 
title-deed No.1154 forit has got its own 
inam register, Ex. V its own quit-rent 
and its own title-edeed No. 1153. Therefore 
it is impossible to argue that the puro- 
hit inam was included in the tinam 
settlement of the main village. That 
also leads one to the conclusion that the 
personal inams which are the subject of 
the present dispute were also not the 
subject of the quit-rent of Rs. 26-8-2 
and were not included in title deed 
No, 1154. This position is strengthened 
by the fact that an order of attachment 
was passed against them under Ex. V-B. 
It is obvious that Exs. V-A and V-B are 
parts of the same proceeding. Though 
Ex. V-B is dated 1865, the very fact that 
the Inam Deputy Collector waited for 
some time to see if the inamdars would 
turn up and when they did not turn up 
passed an order attaching them shows 
that they were kept distinct from the 
main proceedings represented by Hx. V-A. 

In our opinion, therefore, the suit inam 
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“of the extent of 40 acres 90 cents was not 


acres 90 cents. 


Pah 


i 


covered by Ex. V-A or title deed No. 1194. 
To this extent we differ from the con- 


clusion of the lower Courts which are of: 


the opinion that the Government has no 
right to take further proceedings for the 
resumption or assessment of these 40 
Having cométo thecon- 
clusion that the 40 acres !0 cents were 
not dealt. with in 1860, it follows that 
the Government-is entitled to take further 
steps either for the enfranchisement or 
for. the assessment oor for the 
resumption of these inams and 
whichever they choose to do cannot be 
questioned in Civil Courts. Nor is there 
any limitation for taking such a step, vide, 
Jagannadham v. Secretary of State (1), 


_ where it is pointed out that there is no 


period of Jimitation prescribed by any 
law within which alone the Government 
should exercise its prerogative of imposing 
assessmert on Iand liable to be assessed 
wilh public revenue. So far we arein 
favour of Government. 

The next question that arises is—Are 
the steps taken by the Government for 
ike purpose of enforcing its right and 
carrying out its orders of resumption 


<` legal and valid or are they ultra vires? 


On the facts found above, we come to 
this state of things. First we have got 
an agroharam of 388 acres 47 cents which 
is enfranchised and which is liable to 
pay a quit-rent of Re. 24-8-2 anda jodi 
of Rs. &9-7-10 (total Rs. 116) to Govern- 
ment. Then we have got an agraharam 
inam land of 40 acres 90 cents which is 
liable to pay an assessment of Rs. $7-2-0 
under Exs. 3 and 4. I am of opinion that 
the claim to impose Rs, 97-2-0 on the 
inam land of 40 acres 90 cents is valid, 
therein differing from the Courts below. 
But the question arises whether the 
proper steps and the proper proceedings 
have been taken by the Government for 
the purpose of enforcing its right and 
recovering this Rs. 97-2-0. The land 
subject to this burden of Rs. 97-2-0 is 
distinct (in theory) from the land which 


“is subject to the burden of Rs. 116. The 


latter is a very favourable burden being 


Rs. 116 on 38 acres 47 cents. The 
foomer Rs. 97-2-0 on 40 aeres 90 cents ig 
a heavier kind of burden. The two 


cannot be mixed up and totalled up as 
if they are burdens of the same kind and 
it is not permissible to speak of a total 


burden of Rs. 213-2-0 upon agraharam land 
(1) 27 M 16, 
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of 429 acres for itis open to an inamdar 
to retain 
the lighter burden of Rs. 116 and give 
up the 40 acres 90 cents subject to the 
heavier burden of Rs. 97-2-0, 


If be does not want to incur the heavier 
liability, he is only to abstain from 
paying it and Government can resume 
the land and grant it to some other. 
Where there is only one owner of the 
whole inam land, it may be that the 
nnlocalisahility of the inam is not of much 
importance at any rate so long as the 
inamdaris willing to retain the land and 
merely contests his liability to pay the 
heavier assessment. If the inamdar wants 
to exercise his option of throwing up the 
land with the heavier burden so- that 
it may be free for . the Government fo 
take it up and give it to some other 
person, the nnlocalisability is- a 
serious impediment for impcsing a whole- 
sale assessment vpon the Jand without dis- 
tortion subject to the 
lighter burden and the portion subject 
to the heavier burden and without dis- 


tinguishing the separate ownership of the | 


various parts of the village. The learned 
Government Pleader referred to my 
remarke, in the judgment of myself and 
Madhavan Nair, in Second Ap- 
peals Nos. 646 to 832 relating to the 
correct application of the decisions in 
Seeretary of State v. Rajah of Pittahpur 
19 Ind. Cas. #67 (2). and Ram Raov. 


Secretary. of State 16 Ind. Cas. 108 
(3). One of these, namely, Secretary 
of State vy. Rajah of _ Pittahpur 
19 Ind. Cas. 617 (2), is relied upon by 


the District Munsif in para. 11 of his 
judgment and by the Subordinate Judge 
in para. Q9of his judgment. In my judg- 
ment in S. A. No. 648 of 1927, Iob- 
served that that case did not support the 
proposition of the Subordinate Judge in 
that case. 


In Secretary of State v. Rajah of Pittah- 
pur 19 Ind. Cas. 667 (2), it was found 


by the High Court that it was 
not shown that the zamindar was in 
actual possession of the village service 


inams either by inference or admission or 
otherwise and therefore, patta could not 
be granted to him. The decision in 
Ram Rao v. Secretary of State 21 Ind. Cas. 
49/4) is similar. But as fo Ram Rao 


(2) 19 Ind. Gas. €67; 24M LJ 530. 
(3) 16 Ind. Cas. 103; (1912) M W N 542, 
(4) 21 Ind. Cas. 49. ; 5 


~ 


~ 
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v. Secretary of State 16 Ind. Oas 103 
(3), it was observed that if it could nct 
be shown by inference, admission or 


otherwise that the zamindar was in pos- 
ses:ion of village service inams,a patta 
could not be given to him and both 
parts of the proposition were illustrated 
in that case. I have no desire to resile 
from anything I said in that judgment, 
but the difference in the facts must be 
noticed. In those cases there was no 
question of plurality of ownership. There 
was only one zamindar and it was found 
by inference that he was in possession 
and it was nol suggested by the zamin- 
dar that that land had got to be kept separate 
from the other lands because it is sub- 
ject to a burden estimated on different 
principles from the rest of the land. On 


the facis of Ram Rao v. Secretary 
of State 16 Ind. Cas. 103 (3), 
and on the facts of 8. As. Nos. 643 


to 632 with which I was dealing, there 
was no suggestion of two kinds of inam 
subject to one 
kind of quit-rent and the other land 
being subject to another kind of quit-rent 
and both being mixed up. All that we 
had in that case was a zamindar being 
in possession by inference of service inams 
within his zamindarit and the question 
was whether a patta could be issued to 
him or not. There was no quesiion of 
two owners and there was no question of 
different kinds of assessment being mixed 
up. If such a question was raised and 
the zamindar wanted to know the lands 
subject to separate quit-rent so that he 
might throw it whenever he wanted to 
do so, it may be that he was entitled to 
insist on localization. 

But these points did not arise in that 
case, but in the present case we have 
got the fact that Lhe agraharam was held 
by different owners. Even if we think 
that the plaintiffs are not enjoying their 
shares of the agraharam, by metes and 
bounds, certainly the other 4 of the agraha- 
ram is being separately enjoyed by some 
other alienees. ‘here is no justification 
for dealing with the three plaintiffs who 
are owners of a distinct 1-2, 1-8 and1-8 
shares, but not divided by metes and 
bounds and the owners of the other serparat- 


ed} share asif they are all one unit. On 
the face of it, the question arises who 
enjoys the land 40 acres 90 cents, It 


may be that the whole of it isin the 
possession of the original agraharamdars 
and no part of ib is in the possession of 
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the alienee or it may be that the alienors 
and the alienees must be presumed to 
be in possession of parts of the inam 
proportionate to their own shares. Until 
this question is decided it is not proper 
nor is the Government entitied to levy 
an assessment of Rs. 97-2-0 upon the 
whole agraharam without the several 
shares of the agraharam being able to 
know the portion on which the new burden 
falls and without, in the case of an 
individual sharer, the agraharamdar not 
being able to say which portion of his 
land is subject to the new burden and 
which portion is subject to the old quit- 
rent. Under these circumstances it seems 
to methat the obvious remedy of the 
Government to enforce the right which 
they undoubtedly have of imposing the 
new assessment is if they cannot make 
the agraharamdars agree as to the por- 
tions liable to the new assessment, to 
take steps by filing a kind of interplead- 
er suit making all the agrakaramdars 
parties in which it could be determined 
which owner should be liable to this new 
burden and in what shares. In sucha 
suit the allenees may perhaps plead that 
there was a representation to them that 
the land was subject only to a propor- 
tionate part of the old quit-rent and it 
was only on that representation that they 
purchased the land and that the whole 
burden of the new assessment sh ould 
fall upon the alienors or it may be that 
there was no such representation and that 
the facts were known to both the alienees 
as well as the  alienors§ and all 
are liable to a proportionate’ share of 
the new burden on equitable principles. 

Government has not very much to do 
in such a suit. That is a point which 
the alienors and the alienees have to 
fight out between themselves and, once 
the shares nf the various sharers in the 
new burden are determined, the Govern- 
ment will only have to call upon each 
sharer to localise, according to his op- 
tion, the particular part of the land liable 
to his share of the new burden. Once 
it is localized, if he is willing lo pay 
the new assessment he can go on paying. 
lf he does not pay, he can throw it up 
and Government can resume ib an^ 
grant it to a new grantee on such terms 
as they like. Im sucha case no qnestion 
Gan arise of mixing up two kinds of 
assessment and indiscriminately making 
the new assessment a barden upon all 
the agraharam land most of which is 


996 
prima facie not liable for it. The need 
for localization in a case of this kind is 
seen far more clearly than in a case 
where the facts are not complicated by 
difference of ownership and difference in 
the kind of assessment imposed upon 
the Jand. While, therefore, holding that 
the Government was perfectly right in 
claiming to impose the new assessment 
of Rs. 97-2-0 for the 40 acres 90 cenis 
unenfranchised inam, they are not justified 
in imposing it on the whole agraharam 
indiscriminately and taking distraint pro- 
ceedings against the agraharamdars without 
localization. For instance, in the present 
case there is adistinct order for Rs. 66-7-9 
against plaintiff No. 2. Paragraph 6 of 
the plaint denies that the plaintiffs are 
- in possession of the disputed inams. The 
denial is perhaps not wholly true, 

When a proper inquiry of the kind I 
have} indicated above is made, it may 
be that it will be found that plaintiff 
No. 2 is or must be taken to be in 
possession of some portion but still Govern- 
ment cannot proceed to throw the burden 
indiscriminately upon any one of the 
agraharamdars as they choose without 
determining the liabilities inter se. The 
question of throwing this burden and 
determining its aliquot parts upon the 
agraharamdars is different from the 
imposition of quit-rent upon the whole 
inam Village in 1860. The agraharamdars 
though they were enjoying the village in 
two shares chose to file joint inam state- 
ment and were content to take a joint 
patta. But there is no such consensus 
of minds between the various agraharam- 
dars. The new burden cannot be thrown 
indiscriminately without previously localiz- 
ing the burden not only with reference 
to the land but with reference to the 
owners. I have, therefore, come to the 
conclusion that the proceedings imposing 
the new quit rent on the whole agraharam 
to demand and to order distraint for the 
purpese of realizing it without having 
previously taken steps for localizing the 
inam, are illegal and ulira vires, 

On these findings the next question 
arises whether the suit is barred by 
limitation. So far as the actual refund 
of the amount paid by plaintiff No. 2 
is concerned, we are of Opinion that the 
suit is undoubtedly barred by Art. 16, 
Limitation Ac:,and that portion of the claim, 
therefore, fails. The distraint proceedings 
were on May 23, 1923. The suit was 
originally filed on March 6, 1924: That 
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would be in time because the two months 
notice which has to be given to the 
Government has to be deducted but the 
plaint was returned on June 23, 1924, 
the presenta'ion to the Additional District 
Munsif’s Court. Probably the Principal 
District Munsif’s Court and the Additional 
District Munsif's Court have different 
jurisdiction allotted to them, though the 
Courts are situate in the same place. 
Instead of questioning the order by an 
appeal the plaintiffs seem to have represent- 
ed the plaint to the same Court on June 30, 
1924. The Court again directed its return 
on March 23, 1925. This time the plaint- 
iff submitted to the order and presented 
it to the Additional District Munsif’s 
Jourt. The Additional District Munsif’s 
Court must be assumed to be the proper 
Court before whom the plaint had to 


. be filed and the other Court was not the 


On that assumption there 
for the delay commit- 
ted from June 23, 1924 to March 23, 
1925. The plaint as presented 
on March 23, 1925, would be more than 
one year from the accrual of the cause of 
action. The suit for refund will be 
barred, 

But in my opinion the whole of this 
reasoning has no bearing on the ques- 
tion whether a prayer for a declaration 
and injunction is also barred. The proper 
article for a suit for a declaration and 
injunction is Art.120, Limitation Act. It 
may be that if the ground of such a suit 
is not that the act of Government was 
ultra vires or illegal but a mere irregu- 
larity which does not vitiate the main 
proceedings but relates only to some 
question of detail such as the exact 
amount to be collected or something of 
that kind which does not make the 
proceedings ulira vires, in such a case 
that Art. 14, Limitation Act may apply 
or in a case falling under the Revenue 
Recovery Acteven s. 09, Revenue Recovery 
Act may apply. But where the act of 
the Government in respect of which 
a declaration and injunction is sought is 
an act which is illegal or ultra vires 
and the declaration is .sought on that 
basis, then in such a case neither s, 59, 
Revenve Recovery Act nor Art. 14, 
Limitation Act applies. So far as Art, 14, 
Limitation Act is concerned, myself and 
Madhavan Nair, J., have dealt with this 
matter at great length in our judgment 
in Second Appeals Nos, 643 to 832 of 
1927. Only one portion of that judgmen\ 
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comes for notice. While dealing with 
Surananna Devappa v. Secretary of State 
(5), and pointing out that Jenkins, C.J. 
and Candy, J, differed and the matter 
was referred to Parsons, J., and after 
quoting the remarks of Jenkins, ©. J., at 
pp. 445 and 447*, I happened to observe: 

“According to this view the question whether 
the act of Government is ultra vires or inira vires 
arises only in the case of an order; but where a 
mors material act like an ouster occurs, the 
question of ultra vires or intra vires does not arise. 
There is a cause of action and the plaintif should 
bring his suit within one year from the act.” 

These sentences refer to what I 
thought was the view of Jenkins, C. J. 
There are no actual words in his judg- 
ment the effect of which is capable of 
being described by the above. Parson, 
J., agreed with Jenkins, O. J., and there 
are sentences in his judgment which if 
they do not express, imply that where 
there is an act, one year’s period always 
applies and with reference tothe combined 
effect of Jenkins, C.J.’s and Parsons, J.’s 
remarks, I must have made ‘the above 
remarks. But in my opinion all this is 
beside the point in the face of the Privy 
Council decision in Laxman Rao Madhava 
Rao v. Shrinivasa Lingo (6), which was 
discussed lower down in my judgment. 
According to that judgment whether it 
is an act or an order that is questioned, 
the distinction between that which is 
ultra vires and that which is not ultra vires 
stands. In the case of an act or order 
which is ultra vires the action is not 
btrictly an action to set aside but merely 
for a declaration that it is illegal and 
does not bind the plaintiff. The phrase 
“to set aside” is prima facie applicable 
to a case vitiated only by some irregularity 
but otherwise valid. But in the case of 
an act which is ultra vires it has not got 
to be set aside. Only for the sake of 
clearness a party may seek a declaration 
that it isinvalid and not binding on him. 
This is the view taken by a Bench of 
this Court about 8. 59, Revenue Recovery 
Act in Marukoladayammal v. Secretary of 
State (7). The same view was taken in 
Secretary of State v. Nagaraja Ayyar (8). 


(a) 24 B 435; 2 Bom. L R 261. 

(6) 105 Ind. Cas, 691; A I R 1927 P O 217; 54 
I A 330; 51 B 830; 29 Bom. L R 1484; 53 M LJ 
475;46O LJ 393; 39 M L T527 (PO) 

(7) 139 Ind. Cas. 426; A I R 1932 Mad, 661; 55 
M +76; 36L W 204; 63 M L J 249; Ind Rul (1932) 
Mad, 703: (1932) M W N 1007. 

(8) 74 Ind. Cas 28]; AL R 1923 Mad. 665; 17 L 
; a 32M LT 230; 1923) MW N 327; 44M LG 

15, 

*Page of 24 B,--[Ed.] 
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In this view it is unnecessary to discuss 
the applicability of the decision in 
Secretary of State v. Venkataratnam (9). 
The case in Raman Naidu v. Bhassoort 
Sanyasi (10), also takes the same view 
in a case which is plainly ultra vires. In 
the face of these recent decisions of the 
Privy Council and this Court, we are 
not inclined to agree with the reasoning in 
the decision in Sankarappa Naicker v. Sec- 
retary of State? Ind. Cas. 339 (11). Though 
the decision in that case may be rightas 
to the actual refund of the amount, in so far 
as it sought a declaration, the case was 
not correctly decided if the basis for the 
declaration was that the action of the 
Government was ultra vires. 

A number of dceisions on the Land 
Encroachment Act (LII of 1905) were refer- 
red to and cited before us by the learned 
Government Pleader In my opinion 
though there is some similarity of language 
between the decisions on that Act and 
s. 59, Revenue Recovery Act, it is most 
unsafe to use any of the decisions on 
that Act in connection with Art. 14, 
Limitation Act, or s. 59, Revenue Recovery 
Act. The scope of that Act is entirely 
different. Provided necessary formalities 
are observed, all the orders, i.¢., those 
imposing the penalty and the levy 
the penalty would be under the 
Act but in the present case the act 
of resumption is not under the Revenue 
Recovery Act at all but under the gene- 
ral law. The prayer for declaration does 
not relate to a proceeding under the Act. 
In my opinion it is most unsafe to use 
decisions under the Land Encroachment 
Act for the point under consideration. 
On the other hand in Kamalammal v. 
Secretary of State 7 Ind, Cas. 402 
(12) Benson and Krishnaswami Ayyar, 
JJ. while holding that the suit 
for refund of watercess was barred under 
s. 59, Revenue Recovery Act, and s. 16, 
Limitation Act, granted a declaration 
in favour of the plaintiff in a suit relating 
to water cess. 

In my opinion, neither Art. 14, Limitation 
Act, nor 8. 59, Revenue Recovery Act, ap- 
ply to the prayer for declaration in this 
case but the right of the Government to 
get the extra revenue by appropriate 
proceedings stands. They have only to re- 

(9) 73 Ind. Oas. 105; AIR 1923 Mad. 652; 46 M 
488; 32 M LT 236; (1923) M W N 258; 17 L W 683; 
45 M LJ12. 

(10) 26 M 638. 


(11) 7 Ind. Qas. 339. 
(12) 7 Ind. Oas. 402. 
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sort to such proceedings, that is to say, 
by first getting the inam in question 
allotted between various agraharamdars 
and next lecalising the land in the pos- 
session of each agraharamdar and the 
right to the extra revenue sought to be 
recovered by Government is then ensured 
and ihe Government can recover the new 
amount or proceed against the particular 
land subject to it as they please, but, at 
present, on the ground that it is not shown 
that either plaintiff No.2 or plaintiffs Nos. 
l and 3 are in possession of the particular 
bit of land on which the Rs. 97-2-0 is 
newly imposed by Government, we think 
that a limited declaration and corresponding 
injunction should be issued in favour of 
the plaintiffs. The plaintiffs will have a 
declaration that the Government will not 
be entitled to recover the new assessment 
of Rs. 97-2-0 claimed by its proceedings 
dated October 25, 1921, until they take 
proper steps to have the land localised 
and there will also be an injunction res- 
training them from recovering such amount 
by proceedings against any of the agra- 
haramdars indiscriminately. But they will 


be at liberty to take such pro- 
ecedings after the separate liabilities 
of the agraharamdars and 


the lands subject to the liabilities are 
determined in appropriate proceedings. 
Every party will bear their own costs 
throughout, 

Venkatasubba Rao, J.— We are in this 
suit concerned with a plot of land of the 
extent of 40 acres 90 cents in the agra- 
haram village of Palidevarlapadu, which 
was originally comprised in the Estate of 
Bellamkonda. This land represents three 
unidentifiable minor inams in the ‘said 
agraharam. The suit has been brought 
by three of the agraharamdars questioning 
the propriety of the Government’s act, which 
consisted of (a) the resumption of the 
land in question and (b) the levying on 
it, as a consequence thereof, of the full 
assessment of Rs. 97-2-0. A demand 
for Rs. 66-7-0 ‘bow this figure was arrived 
at, has not been explained) was served 
upon plaintiff No. 2, who failed to pay 
the amount. Thereupon his property was 
distrained, and hethen paid the sum men- 
tioned in the distraint order. The defend- 
ant is the Secretary of State for India, 
and the plaint asks for two reliefs, first, 
that it may be declared that the resumption 
proceedings are bad, and secondly, that a 
refund may be directed of the amount 
paid by plaintiff No. 2. 
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The material dates are the following. 
On October 25, 1921, the order directing: 
the resumption was made by the Govern- 
ment. The sum mentioned above, namely, 
Rs. 66-7-0, was paid by plaintiff No. 2 on 
May 23, 1923. The plaint was originally pre- 
sented on June 6, 19%4,and finally represented 
on March 23, 1925. In computing the 
period of limitation, the lower Oourt has 
refused to exclude the time between these 
two dates, and as I agree with its view, I 
do not propose to discuss the ground on 
which that view is based. It may therefore 
be taken that March 28, 1925, is the date 
when the plaint was filed. The lower 
Court has held that under s. 59, Madras 
Revenue Recovery Act (Act I of 1864), 
the whole claim is barred, that isto say, 
both the claim to the declaration as well 
as to the refund. As Ihave already said, 
two reliefs are claimed. The first question 
that arises is, whether both the reliefs 
stand on the same footing in regard to 
s. 59, Revenue Recovery Act. That section 


runs thus: 

“Nothing contained in this Act shall be held to 
prevent parties deeming themselves aggrieved by 
any proceedings under this Act, except as herein- 
before provided, from applying to the Civil Courts 
for redress; provided that the Oivil Courts shall 
not take cognizance of any suit instituted by such 
parties for any such cause of action, unless such suit 
shall be instituted within six months from the time at 
which the cause of action arose.” 


As regards the orderof resumption, can 
it properiy be described as a proceeding 
under the Aci? The plaintiffs deem them- 
selves aggrieved by the order of resumption; 
only if it be held that the order amounts 
to a proceeding under the Act, the terms 
of s. £9 can come into play. I fail to 
understand by what stretch of language 
the resumption order can be treated 
as a proceeding under the Act. It is 
forgctten that the resumption proceedings 
have nothing to do with the Act; they are 
conducted independently of that Act and 
a decision is arrived at. When the Gov- 


ernment decides that the lands are resuma- ` 


ble and levies an assessment then and then 
alone it takes action under the Act, utilising 
its provisions for the purpose of collecting 
the assessment that has already been 
levied, 

That these two proceedings, namely, the 
decision to resume and the actual collection, 
are distinct and independent, has been 
ignored by the lower Court and its view 
is therefore utterly unsound. The cases 


under the Land Acquisition Act to which ~ 


the learned Government Pleader has ren 


+ 
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| 
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ferred us, are notin point; the analogy 
is, misleading, as in the case of that Act 
the proceedings relating to the decision as 
well’as to the collection, fall under the 
provisions of that Act. It is next contended 
by the learned Government Pleader that 
it is wrong to separate the Government's 


decision from its collection of the 
assessment, and he _ relies for that 
position upon Sankarappa Naicken v. 


of State 7 Ind Cas 339 (11). 
The judgment in that case is very brief, 
and the learned: Judges dispose of the 
point in the following short passage: 

“It is contended that though the suit may be 
barred in so far as it seeks to recover the assess- 
ment levied, still it is not barred so far as the 
declaration and injunction prayed for are concerned. 
The necessity for asking for these reliefs all arise 
out of the action of Government in levying the 
assessment, and is part of the grievance for which 
under s. 59 the plaintiff may apply to the Oivil 
Court for redress.” 


With this observation I am unable to 
agree. The idea underlying the passage 
is, that the levying of the assessment, by 
which is meant the collecting of the amount, 
furnishes the cause of action both as to the 
declaration and the refund. With great 
deference, that assumption is wrong; the 
moment tbe order of resumption is made, 
the plaintiffs right to seek a declaration 
(if he chooses to exercise it) comes into 
existence. The question is, whether the 
order emounts to a proceeding under the 
Aci. This has not been considered and 
the very point to be decided has been 


assumed. I therefore respectfully dissent. 


from Sankarappa Naicken v. Secretary 
of State 7 Ind. Cas 339 (11), 
and it is unnecessary to deal with 


any subsequent decision where the view 
expressed in it has been- approved. For 
these reasons, so.far as the prayer for 
declaration is concerned, I am clearly of 
the opinion that s. 58, Revenue Recovery 
Act, does not apply. 

The learned Government Pleader then 
contends that in any event the case is 
governed by Art. 14, Limitation Act. 
Under that article a suit “to set aside any 
act or order of an officer ‘of Government 
in his official capacity’ must be brought 
within one year from “the date of the act 
or order.” It has been held that Art. 14 
has no application when the order is ultra 
vires or made without jurisdiction; such 
an order is a nullity and therefore need 
not be set aside. What orders have been 


. regarded as ultra vires has been discussed 


in Numerous cases (see Mitra on Limitation, 
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1932 Edn., p. 1105). - Where a Collector 
who has no right to resume or assess land 
chakran, pur- 
ports to do so, it has been held that he 
is acting without his jurisdiction and that 
his order is a nullity. Again, where the 
Collector, who is bound to transfer resumed 
chowkidhari chakran land to the zemindar 
of the estate, transfers, in contravention of 
the provisions relating thereto, such land 
to any other person, it has been held that 
his order is ultra vires and need not be 
set aside within the time allowed by Art. 
14. In the passage in Mitra, I have re- 
ferred to above, various other kinds of 
orders held by the Courts to be ultra 
vires are enumerated. The question then 
is: Is the order in the present case 
directing the resumption ultra vires and 
without jurisdiction? This in effect raises 
the point whether the order made by the 
Government was within its competence 
and the proceedings resulting in it were 
properly conducted. 


The first question that arises in this 
connection is, whether the agraharam in 
question was or was not excluded from 
the assets of the zamindari at the time 
of the Permanent Settlement. The 
grant ofthe agraharam in inam was made 
in the year 1774 (Fasli 1182) by the then 
zamindar subject to the payment to him 
of jodior favourable quit-rent of Rs, 89-7-10. 
The presumption, as I have pointed out 
‘in Secretary of State v. Chandra Moules- 
wara Prasada (13), is that inams granted . 
on favourable guit-rent were at the Per- 
manent Settlement excluded from the 
zamindari. About the year 1817 the then 
zamindar raisedthe jodi to Rs. 190 and 
that act of his led to a certain suit with 
which we are not concerned. Mr. V. Sur- 
yanarayana, the plaintiff's learned Counsel, 
contends that the conduct of the zemin- 
dar is consistent only with the notion that 
the agraharam was included in the assets. 
This position is clearly untenable, as the 
act of raising the jodi indicates nothing 
more than that the quit-rent or jodi (as 
distinguished from the agraharam itself) 
was included inthe assets. Moreover, the 
inam settlement of the year 1860, to which 
I shall presently refer, could have proceeded 
only upon the footing that the village was 
excluded from the zamindart “and the 
Government had, therefore, aright to deal 
with it. Accordingly the contextion that 


(13) J19 Ind. Cas. 305; A I R 1929 Mad. 6 6; Ind. 
Rul, (1929) Mad. 345, 
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the agraharam was included in the assets 
must be overruled. 


Wethen proceed to the inam settlement 
of 1860. What happened then, is one of 
ethe vital questions in the case. At the 
time of the enquiry the extent of the 
village was furnished by the agraharamdars 
which formed the basis of the settlement. 
The entire extent was shown as 521 acres 
37 cents. Two deductions were made from 
this: (1) poramboke 56 acres 22 cents, and 
(2) inams 132 acres 90 cents. The balance 
was 332 acres 25 cents made up of dry 
land 327 acres 15 cents, and wet 5 acres 10 
cents. The Deputy Collector after some 


Inam grated to Kurmala Venkatacharlu 


” ” 
E x» 


Vardacharlu bus 


The suit relates to the last three items of 
the total extent of 40 acres 90 cents. The 
question we have to decide is, whether the 
enfranchisement extended to these three 
iteme also. The plaintiffs’ contention that 
it did so extend, I am unable to accept. It 
is difficult to imagine that the Government 
included in the village confirmed in the 
inamdar's favour the land which on the 
latter’s own showing had previously been 
granted away to third parties. But it is 
argued that the inam register shows that 
Rs, 270 was fixed as the value of “the 
village,’ the argument implying that what 
was enfranchised was the whole village. 
This reasoning is fallacious as itis an 
admitted fact that at least some inams 
were excluded. The purohit service inam 
was simultaneously confirmed on payment 
of one-eighth quit-rent; the muhatad inam 
it appears, was resumed at ihe same time 
and the karnam service inam was also 
enfranchised. The argument, therefore, 
that any special importance attaches to the 
use of the words “the village” has no force. 
The poramboke, which was unproductive 
land may well have been included, but 
it doesnot follow thatthe three minor 
personal inamsto which I have referred 
were similarly included. Then again the 
terms of the title deed issued in favour of 
the inamdars also throw some light. It 
does not say that their title to the whole 
village was acknowledged, but recites: 

“I acknowledge their title to the agraharam 
village of Palidevarlapadu .. claimedto be of 


eee cents dry land, 5 acres 10 cents wet 
and... 


Lastly, in 1865 an order was made direct- 
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calculations .recommended that Rs. .970 
might fairiy be taken as representing the 
value of the village. The Inam Commis- 
sioner raised the valuation to Rs. 300 and 
the village was enfranchised on payment 
ofa quit-rent of Rs. 116, inclusive of the 
jodi already payable of Rs. 89-7-10. I 
have said that the extent of the inams 
deducted was shown as 132 acres 90 cents. 
The following are the particulars: 


Vetir Imam 15 acres 33 cents. 
KarnamInam ... = F aoo 22: i 
Purohit Inam s 30 , 23 ,, 
MuhatadInam ... w0 a 22 


3 


Then follow the three private inams 


with which we are concerned: 


sia 20 
~ 10 22 


40 acres, 


... 10 acres a cents, 
4 
90 cents. 








Total... 132 £0 


ing the attachment of 
under Inam r. 26. 

That rule is as follows: 

“When an inam has to all intents and purposes 
been entirely abandoned there, being no acknowledged 
owner in existence, or if being in existence, he omits 
to come forward to claim it and when the recorded 
possessor of aninam fails after due notice to ap- 
pear to prove his title, such inam will inthe first 
instance be placed under attachment by the Collector 
of the District and after the expiration ofone year 
from the date of the notice will be held 
to beliable to be fully assessed tothe public revenue 
under the general powers conferred on Collectors by 
Regulation XXXI of 1602.” 


It must be on one of the grounds men- 
tioned in this rule, that the imams were 
directed to beattached. Very probably the 
recorded owners of the inams failed after 
due notice to appear and prove their title 
and the inams were thereafter placed under 
attachment. But the rule goes on to provide 
that at the end of one year from the date 
of the notice the inams will be fully as- 
sessed to public revenue. In this case 
the matter appears to have been lost sight 
ofand nothing was done beyond attaching 
theinams. Therecanbe no doubt that ` 
what happened in 1865 was a part of the 
same enquiry that started in 1860. These 
proceedings, far from showing that the three 
minor inams were included in the village, 
prove the exact opposite. To resume the 
narrative, in 1911 it was discovered that 
these three inams had been left out and 
reports were called for from the Collector. 
The Board of Revenue suggested to the 
Government that: 


‘‘the present agraharamdars might be given the 
option of enfranchisement on the same terms ag 
those on which the agraharam is held,” 


these three inams 


1935 
~- But the Government did not approve of 
this suggestion and by their order dated 
October 25, 1921, “declined to show any 
concession to the agraharamdars” and 
directed the resumption of the inams and 
the levy of the full assessment from them. 
The Tahsildar of the taluk reported that 
the highest tharam assessment in the 
agraharam was Rs. 2-6-0 per acre and the 
total assessment, therefore, on the unlocalis- 
ed extent of 40 acres 90 cents might be 
fixedat Rs. 97-2-0. The result was, that 

. an additional quit rent of Rs. 97-2-0 was 
imposed on the whole agraharam land. I 
must here remark that in the course of the 
enquiry that commenced in 1911 two of the 
agraharamdars appeared and stated that 
the minor inams in question had reverted to 
them the purpose of the grant having ceased. 
Ihave just pointed out that the argument 
that the Government could not resume 
these inams on the ground that they had 
.been included in the village at the settle- 
meni of 1860 cannot prevail. A further 
point, however, has been raised that the 
inams being unlocalised the Government 
had no right to resume them. This position 
requires to be carefully examined. First, 
turning to the rulings of this Court in 
Secretary of State v, Rajah of 
Pittapur 19 Ind. Cas. 667 (2) (decid- 
ed by Sankaran Nair and Oldfield, 
JJ), the inam lands as much had disap- 
peared, that is to say the Government were 
not able to identify or localise them. The 
zamindar refused to receive the pattas on 
the ground that he was in possession of 
theinam. Sankaran Nair, J., observed: 


“It ig necessary , therefore, for the Government 
before imposing quite-rent to localise the lands,” 


But therule stated so generally has been 
qualified in a later decision in Rama 
Rao v. Secretary of State 16 Ind. Cas. 
103 (3). Sundara Iyer and Ayling, 
JJ., lay down ihe test. Hasit been shown 
that ihe lands are in the possession of the 
plaintiff? If so they can be resumed. 
That fect like any other fact may be 
proved by direct evidence or admission or 
may beinferred. The question arose in 
respect of three inams attached to the 
‘offices of nattanmat, karnam and kavalgar. 
Applying the test mentioned above the 
learned Judges, on the finding that the 
kavalgar lands were in the plaintiff's 
possession, held that they were rightly 
resumed. As to the karnam’s inam, the 
lower Appellate Court had found that it 
was inthe plaintiff's possession but the 


High Court reversing that finding set aside.. 
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the resumption of thatinam. In regard 
to the nattanmar inam, the same test was 
again applied, the plaintiff was found to be 
in possession and theresumption was held 
valid. Thesame principle seems to have 
been adopted in the batch of second appeals 
(Nos. 648 to 832 of 1927, etc.), on which the 
learned Government Pleader has so strong- 
ly relied. In Rana Rao v. Secretary of 
State (4), the resumption was set aside on 
the ground that the land which was nat- 
tanmai inam could not be localised, 
Benson and Sundara Iyyer, JJ., observed 
that there was no evidence that the plaintiff 
was in possession of the inam lands. So 
much for the authorities cited. As tothe 
principle involved, prima facie what can- 
not be identified cannot be resumed. This is 
self-evident; but ifthe doctrine be strictly 
appiied, it must lead to obvious incon- 
venience and injustice. It has, therefore, 
been rightly held that whether localised 
or not, if the land has ‘been proved to be 
in the party's possession, he can be called 
on to pay the assessment thereon. 

This is the effect of the decisions: but 
even in such a case steps should be 
taken to demarcate the land. Ex hypo- 
thesi it is impossible to localise the plot, 
but that does not absolve the Government 
from the duty of setting apart some specific 
land as being liable for the quit-rent. 
As against the Crown a subject 
has an undoubted right to relinquish 
his holding and thus free himself from the 
burden of the assessment. To refuse to 
mark off the land would be to deny to 
him this right. When portions of the 
inam, as is alleged in the present case, 
have passed by alienation into the hands 
of third parties, the situation becomes still 
more complicated. It may be that the 
alienee is able to prove to demonstration, 
that the portion in his possession never 
comprised the land sought to be resumed. 
To impose the assessment upon the whole 
village generally would bein sucha case 
avery harsh step. If the owners consent, 
there can be no difficulty in Government 
demarecating the land. In the absence of 
the necessary consent, the Government 
is bound to take appropriate action with 
a view to setting apart the land and appor- 
tioning the liability. If the several 
owners or the several cu-sharers prove 
obstructive, the Court will undoubtedly 
take notice of that fact when deciding the 
case where the question of the propriety 
of the Government's action is raised. 
With these remarks let us examine what 
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has happened in this case. Plaintiff No. 1, 
it isstated in the plaint, is entitled to a 
half share in the agraharam, the second 
to one-eighth and the third, also to one- 
eight; “the other shares,’ the plaint goes 
on to state, “being held by certain others.” 
This statement is amplified in para. 6 of 
the plaint: l 
“Plaintiffs believe that they are not now in pos- 
session of the said inam and it is not possible to 
localise theinam Plaintifis are co-sharer agrahar- 
amdars and own only fractions of the agraharam 
land. A large portion of the agraharam was alienated 
to others who are now in possession of the same. 
Some other portions are held by certain others and 


enjoyed by them.” 

I have already said that a demand for 
Rs. 66-7-0° was served upon plaintiff 
No. 2, and when the amount was not paid, 
his property was distrained. It does not 
appear how the figure of Rs. 66-7-0 was 
arrived at or why it was against plaintiff 
No. 2's property alone ihat the Govern- 
ment proceeded. In para. 9 of the plaint 
the plaintiffs complain: 

“It was, therefore, improper for defendani’s officers 
to have collected, as they have done from second 
plaintiff, more than the share of the rent proportional 
to his share in the agraharam.” 


Tt was the Government's duty to have 
proved that the plaintiffs were in posses- 
sion; but even their written statement does 
not contain a denial of the allegation of 
the plaintiffs, that the lands in question 
were not in their possession nor was it 
proved at the trial that they were so in 
possession. To another circumstance | 
may advert, which shows how necessary it 
wasto mark off theland before directing 
its resumption. That is the disproportion 
between Rs. 116, the favourable quit-rent 
on the village claimed to be of the extent 
of about 300 acres, and Rs. 97-2-0 imposed 
on the comparatively small extent of 40 
acres odd, to which the suit relates. If 
the land liable for this heavy assessment 
js not indicated, which of the several 
different owners isto be made to pay this 
large amount? The Government on such 
material as is available, having regard to 
such equities as arise, should come to a 
decision in regard to the allotting of the 
plot and the apportioning of the liability. 
Before the order in the present case was 
made no such steps as indicated above 
were taken, and I must therefore hold that 
the act of resumption is ultra vires. If 
‘that he the correct view, that order need 
not be set aside under Art. 14. The 
learned Government Pleader contends that 
in this case there was something more than 
a bare order, the act of distraint, and 
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therefore under Art. 14 the suit should have 
been brought within one year from the 
date of that act. If the order is ultra 


‘vires, the act done in pursuance of it is 


ultra vires, too. If the ulira vires order 
need not be set aside, I fail to see why 
the ultra vires act should beset aside. I 
am not to be understood as deciding that 
the act need not be set aside at all; wa 
are concerned for the present only with 
Art.. 14 and under that special article I 
am of opinion that the ultra vires act need 
not be set aside. I hold that the article 
applicable is Art. 120, which prescribe a 
period of six years. I decide therefore 
that the suit, in so far asit relates to the 
declaration, is not barred. The lower 
Court's judgment to that extent is set 
aside. 

Then as to the refund of the money 
actually paid, there has been some contest 
as to whether s. 59, Madras Revenue 
Recovery Act, applies. It is unnecessary 
to discuss this question as, whichever of 
these two provisions is applicable, the 
suit to that extent is beyond time. The 
decree of the lower Court dismissing the 
suit, so far asit relates tothe refund of 
the amount, must therefore be confirmed. 
In the result, I agree in the order proposed 
by the learned Officiating Chief Justice. 

a./D, Order accordingly. 
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Mortgage—Usufructuary mortgagee— Conversion of 
mortgaged property into cash—Hncumbrance, if 
transferred to property substituted for original 
mortgage—Right to possession of substituted securi- 
ty. r 
on EE mortgagee has an incumbrance on the 
mortgaged property,and if such mortgaged property is 
converted intocash, the encumbrance is transferred 
from the property originally mortgaged to the one sub- 
stituted therefor. The  usufructuary mortgagee ia 
certainly entitled to possession of the substituted 
security in the same manneras hehad aright to the 
possession of the property originally mortgag- 
ed. 
The plaintif was a simple mortgagee under a 
deed of 1909 and a usufrnctuary mortgages undera 
subsequent deed of 1913, the property mortgaged 
under the two being the same. The defendant was 
a simple mortgagee in respect of part of that prop= 
erty under a deed of 1918. The defendant obtained 


wae 


_ 
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. enforced his mortgage of 
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a decree for sale on foot of his mortgage and had 
the property mortgaged to him sold and purchased, 
atany rate part thereof, himself. The prior mort- 
gages enforced his mortgage of 1909 and had the 
mortgaged property sold. The mortgage of 19519 
was satisfied in full and a surplus was left in Court 
In the meantime, the defendant whose mortgage of 
1918, wasnot satisfied in full, obtained a decree 
under O, XXXIV, r 6, Oivil Procedure Code. In 
execution of his simple money decres ihus obtained 
he attached the surplus in Court and recovered it. 
The plaintiff then broughtthe suit claiming the 
entire sum fromthe defendant on the. allegation 
that as usufructuary mortgagee under the deed of 
1913 he is entitled to it: 

Held, thatthe plaintiff was entitled to a charge 
on the substituted security in the shape of the 
surplus sale proceeds left after the satisfaction of the 
deed of 1909, andas the defendant withdrew it, 
the funds inhis hand were subject to the encum- 
brance in favour of the plaintiff who could, there- 
fore, recover the same from the defendant 


S. C. A. from the decision of the Sub- 
ordinate Judge of Bulandshahr, dated 


Mr. G. S. Pathak, for the Appellant. 


duly 26, 1934. 


Judgment.—This appeal has arisen 
from asuit brought by the plaintiff-res- 
pondent for recovery of a certain sum of 
money which came into the appellant's 
possession in the following circumstances :— 

The plaintifi was a simple mortgagee 
under a deed of 1909 anda usufructuary 
mortgagee under a subsequent deed of 
1913. The property mortgaged under the 
two was the same. The defendant-appel- 
lant was a mortgagee in respect of part 
of that property under a deed of 1918. The 
defendant’s mortgage was also simple. The 
defendant obtained a decree for sale on foot 
of his mortgage and had the property mort- 


. gaged to him sold and purchased,at any rate 


part thereof himself. The prior mortgagee 
1909 and had 
the mortgaged property sold. Asa matter 
of fact some property is said to have been 
exempted but the questionis not material 
for the purpose of this appeal. The mort- 
gage of 1909 was satisfied in full, and a 
surplus was left in Court. In the mean- 
time, the appellant whose mortgage of 
1918 was not satisfied in full obtained a 
decree under O. XXXVI, r. 6, Civil Pro- 
cedure Oode, In execution of bis simple 
money decree thus obtained he attached 
the surplus in Court and recovered it. 
The plaintiff then brought the suit which 
has given rise to this appeal, claiming 
the entire sum from the defendant on 
the allegation that as usufructutary mort- 
gagee under thedeed of 1913 he is entitled 
to it. Thefirst Court dismissed the suit 
on grounds which are palpably erroneous, 
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The lower Appellate Court decreed the 
plaintiffs’ suit, but it seems to me that 
its conclusions though correct aré not based 
on theright principle. 

It is perfectly clear that the plaintiff 
had a prior charge under his deed of 
simple mortgage of 1909 on the entire 
property covered thereby. The surplus 
left after satisfaction of the mortgage of 
1909 was the only security left to tre 
usufructuary morigagee, the plaintiff- 
under the deed of 1913. The plaintif was 
entitled to a charge on the substituted secu- 
rity inthe shape of the surplus sale proceeds 
left afier tae satisfaction of the deed of 
19.9. The defendant who was the third 
mortgagee, could not claim any portion 
of that surplus before satisfaction of the 
mortgage of 1913, which was prior to his 
own. The learned Advocate for the ap- 
pellant contended that a usufructuary 
mortgagee is not entitledto a decree for 
sale, and, therefore, the plaintiff is not 
entitled to recuver the sale proceeds of the 
property to which his mortgage related. 
It cannot be denied thatthe usufructuary 
mortgagee has an incumbrance on the 
mortgaged property, and if such mortgag- 
ed property is converted into cash, for 
example, here it is acquired under the 
Land Acquisition Act, the encumbrance 
is transferred from the property origi- 
nally mortgaged to the one substituted, 
therefor. The usufructuary mortgagee is 
certainly entitled to possession cf the 
substituted security in the same manner 
as he had aright tothe possession of the 
property originally mortgaged. This being 
soit was the plaintiff who is entitled to 
the surplus sale proceeds. The defendant 
withdrew it andthe funds in his hand 
were subject to the encumbrance in favour 
of the plaintiff. The plaintiff is, there- 
fore, entitled to recover the same fiom the 
defendant. No question in regard to the 
usufructuary moitgagee’s right to have 
the mortgaged property sold arisesina 
case like this. He has as much right to 
possession of the money into which the 
mortgaged property has been converted as 
he had in regard to the property originally 
mortgaged. 

The learned Advocate for the appellant 
raised a subsidiary point. He points out 
that there is nothing to show that the 
mortgage money due to the plaintiff under 
the deed of 1913 is equal toor in excess 
of the mount drawn by the defendant. 
He is, however, notin a position to yay 
that after the’ satisfaction of the usufruc- 
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tuary mortgage of 1913, some surplus will 
be left in the hands of the defendant. 
No such ‘guestion was raised in either of 
the Courts below, obviously because the 
amount due to the plaintiff under the deed 
of 1913 exceeds the sum in dispute. 

The appeal fails and is dismissed under 
O. XLI,r.11, Civil Procedure Code. 

N. ‘Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 490 of 1934 
January 11, 1935 
KENDALL, J. 
JHAKRI KEWAT—APPLICANT 


VETSUS 
Babu RAM NARESH SAHI—OprrostTe 


PARTY 

Government of India Act, 18153 (5 & 6, Geo. V, c. 
61), s. 107—Powers under, to be exercised in most 
exceptional cases—Revision barred under s, 115, 
Civil Procedure Code (Act V of 1908)—Case not 
covered by s. 253, Agra Tenancy Act (III of 1926)— 
High Court, if can interfere under s. 107~Court 
should enforce and not ignore provisions of Agra 
Tenancy Act. 

Although the High Court may have powers of a 
judicial as wellas of an administrative nature under 
a. 107 of the Government of India Act, it will only 
exercise those powers in thetmost exceptional cases. 
Where an application inrevision under s, 115, Civil 
Procedure Code, isexpressly excluded by s. 264, 
Agra Tenancy Act, and the special section relating 
to revision by the High Court, viz., 8. 253, will not 
cover the case, the High Court should not exercise 
its powers under 8. 107, Goveroment of India Act, 
and interfere. It isthe duty of the High Oourt 
under s. 107 of the Government of India Act to 
enforce and not to ignore the provisions of the Agra 
Tenancy Act. If the High Court were to interfere 
with such matters under s. 107, it would be 
introducing a precedent fullof inconvenience and 
uncertainty in the decision of future cases, 
Muhammad Sulaiman Khan v. Fatima (1), Man- 
matha Nath Biswas v. Emperor 12) and Queen v. 
Bolton (3), referred to. — 

. R. App. against an order. of the 


District Judge, Gorakhpur, dated March 
10, 1934. ; 

Mr. Chandra Bhan Agarwala, for the Ap- 
plicant. l 

Messrs. Muhammad Ismail and D. San- 
yal, for the Opposite Party. 

Judgment.—This case has been argued 
before me by Mr. O. B. Agarwala as one 
under s. 107 of the Government of India 
Act. The circumstances may be set forth 
briefly here. A suit for arrears of rent 
was brought by a ziladar against the 
present applicant, and was decreed on 
September 20, 1930. There was no appeal, 
and the decree-holder, after unsuccéssfully 
attempting to realise the amount of his 
decree for arrears of rent, finally made an 
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application for the ejeclment of the tenant 
under s5. 79 of the Agra Tenancy Act of 
1926, and after some time had been 
allowed to the judgment-debtor, an order 
of ejectment was passed under s. 18 of the 
Act on August 15,1933. An appeal was 
made against this order, but on the office 
of the Appellate Court reporting that the 
court fee was deficient, it was dismissed 
after time had been given to the appellant 
to make up the deficiency. It was dis- 
missed on October 2, 1933. The applicant 
then made an application for review in 
the Appellate Court, which was dismissed 
on March 10, 1934, in the order against 
which the present application is made. It 
was dismissed because the court-fees 
required for an application under 
O. XLVII, Civil Procedure Code, had not 
been paid. It is admitted that no appli- 
cation in revisionto the High Court will 
lie. Section 115 of the Civil Procedure 
Code is expressly excluded by s. 254 of the 
Agra Tenancy Act read with the Second 
Schedule, and the special section relating 
to revision by the High Court s. 153 will 
not cover the present case. Mr. Agarwala, 
therefore, has sought to rely on s. 107 of 
the Government of India Act, and a pre- 
liminary objection has ` been made on 
behalf of the opposite party that this 
provision of law will not apply. 

Section 107 of the Government of India 
Act gives the High Courts powers of 
superintendence over all Coarts Subordi- 
nate to their jurisdiction, and in parti- 
cular it specifies powers of an adminis- 
trative nature. But it has been pointed 
out by Mr. Agarwala that it has been held 
in more than one case by more than one 
High Court that the powers which the 
High Courts enjoy under the provisions of 
sS. 107 of the Government of India Act, and 
which they cnjoyed unders, 15 of the Indian 
Councils Act of 1861, were not limited to 
administrative powers, but also included 
powers of a judicial or quasi-judicial 
nature. J have been referred to the case 
of Muhammad Sulaiman Khan v. Fatima 
(1), in which a Full Bench of this High 
Oourt had to consider the limitations of 
the powers enjoyed by the High Court 
under s, 15 of the Indian Councils Act. 
The majority of that Bench were of the 
opinion that the High Court was not com- 
petent to interfere with and set right the 
orders of a Subordinate Court on the ground 
that the order of the Subordinate Court had 
proceeded on an error of law or an error of 

(1) 9 A 104; A W N 1886, 309. 
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fact. Two of the learned Judges were of 
opinion that the Court had powers of a 
judicial or quasi-jndicial character (con- 
ferred bye. 15 of the Indian Councils Act), 
apart from them conferred by s. 622 of the 
Civil Procedure Code, but that the last 
mentioned provisions might properly be 
accepted asindicating the extent to which 
the Court should ordinarily interfere with 
the findings of such subordinate tribunals 
as are invested with exclusive jurisdiction 
to try and determine all questions of law 
and fact arising in suits within their 
exclusive cognisance, and in which their 
decisions are declared by law to be final. 
Mr. Agarwala argues, therefore, that this 
Court is competent to use s, 107 of the pre- 
sent Government of India Act in cases 
where s. 115 of the Civil] Procedure Code 
would cover the issue if it were not for 
the provisions of the Agra Tenancy Act of 
1926, and he has pointed to a recent 
decision of a Bench of the Calcutta High 
Court in the case of Manmatha Nath Biswas 
vy. Emperor (2) in which the Court interfered 
with orders that had been passed under 
the Bengal Emergency Powers Ordinance, 
notwithstanding the wide language of 
s. 39 ofthat Ordinance. It is suggested, 
therefore, that the High Court should 
interfere in .the present case notwithstand- 
ing the provisions of s. 253 of the Agra 
Tenancy Act. 

Leaving aside for the time being the 
question of whether the present matter is 
one which could be covered by the re- 
visional powers of the High Court provided 
for in s.115 of the Civil Procedure Code, 
I think itis necessary to point out that 
although the High Court may have powers 
of a judicial as well as of an administra- 
tive nature under s. 107 of the Govern- 
ment of India Act, it will only exercise 
those powers in the most exceptional cases. 
If Mr. Agarwala’s argument were pressed 
to its logical conclusion, if would follow 
that the High Court would be competent 
to ignore the provisions of ss. 253 and 264 
of the Agra Tenancy Act, and to deal with 
every application presented to it in a 
matter relating to the Revenue Courts as if 
it were one under s.115 of the Oivil Pro- 
cedure Code. That the High Court does 
not do so as a praclice is a matter of 
common knowledge, but that it has no juris- 
diction to do so is, I think, clear even from 
the remarks made by the Bench of the 

(2) 142 Ind. Cas. 283; A I R 1933 Oal. 132; 37 O 


W N 201; Ind, Rul. (1933) Oal, 246; 34 Or. LJ 299; 
(1983) Or, Cas. 193; 60 O 618, 
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Calcutta High Court in the case which I 
have quoted. 

“The power of superintendence is a power of a 
well known and well recognised character”, 
the learned Judge remarked, 
and should be exercised upou those judicial princi- 
ples which giveit its character. The matter cannot 
be better put than in the words of Lord Denman, 
O. J , in Queen v. Bolton (3), at p 76* : 

“It is of much more importance to hold the rule 
of law straight, than froma feeling of the supposed 
hardship of any particular decision, to interpose 
relief at the expense of introducing a precedent full 
of inconvenience and uncertainty in the decision 
of future cases”. 


In another passags they remark : 

“The limits put upon appeal by the Indian Legis- 
lature are a part of the judicial system which it 
is just as necessary for this Court to enforce under 
s. 107 as any other feature of that system”. 

In other words it is the duty of this 
Court under s. 107 of the Government of 
India Act to enforce and not to ignore the 
provisions of the Agra Tenancy Act. 

I have been referred to a case in which 
a learned Judge of this Court made use 
of the provisions of s. 107 of the Govern- 
ment of India Act to interfere judicially 
with the orders passed by a Munsif. (In 
the matter of the Petition of Kadhary 52 
Ind. Cas. 279 (4). But that was an order 
in which he felt that the High Court was 
bound to interfere. Similarly the Calcutta 
High Court had to deal with a very 
serious case under the criminal law in 
which they felt that a man had been 
convicted without any evidence, and they 
felt bound to interfere. These were 
exceptional cases, but it cannot be said 
that the present case is an exceptional case. 
It isthe kind of matter that is very common 
in the Revenue Courts, and if the High 
Court were tointerfere with such matters 
under s. 107, it would indeed be “‘intro- 
ducing a precedent full of inconvenience 
and uncertainty inthe decision of future 
eases”. The preliminary objection, there- 
fore, prevails and the application is 
dismissed with costs, 


N. Application dismissed. 


(3) (184:) 1 Q B 68 at p. 76. 
(4) 52 Ind. Cas, 279; 42 A 26; A I R 1919 All. 46; 17 
ALJ 898; 2) Or. LJ 615, 
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CALCUTTA HIGH COURT 
Miscellanceous Case No. 189 of 1931 
November 13, 1934 
ConLireg, J. 

SUDHA SINDHU DEY—Acoussp— 

PETITIONER 
versus 
EMPEROR— Opposite PARTY 


Criminal trial— Presumption is ‘that the accused is 
innocent—Accused, if entitled to confidential com- 
munication with his Advocate, 

An accused person is entitled to be considered 
innocent until he is actually found to be guilty both 
during the preparation of his trial and during the 
hearing of hiscase, although it may be that for the 
purpose of bringing the trial about and bringing 
the accused person before the Court, he must be 
forcibly placed under restraint, 

All communications between an accused person 
‘(or indeed any litigant) and his legal advisers are 
privileged and confidential. It is impossible to 
have anything confidential about communications 
with his lawyer if he is surrounded by Police 
Officers. It would be equally impossible to have 
anything confidential, even if there was only one 
one Police Officer sitting on a chair within ear-shot. 
But the professional privilege of Advocates can 
only be upheld if they honourably bear in mind that 
they are officers of the Court and do not lend them- 
selves in any way to act as go-betweens to facilitate 
‘improper communications with other undetected 
criminal associates of the accused. 

-. Messrs. A. C. Banerjee and Profulla Ku- 
mar Banerjee, for the Accused. 

Messrs. Khundkar and Anil Chandra Roy 
Chowdhury, for the Crown. 

Judgment.—This is an application in 
relation fo an interview with an accused 
person which was originally made to me 
-in Ohambers sitting as a Vacation Judge 
on the Criminal Side of this Court. It 
was then coupled with another application 
for bail. After an adjournment the bail 
application was dismissed. According to 
the report which has reached me from the 
District Magistrate, the petitioner is in 
custody accused of a very serious crime. 
He is charged with the crime of dacoity 
with donble murder. ‘This dacoity is said 
to have been undertaken for the purpose 
of obtaining funds for revolutionary or 
terrorist purposes. I was particularly 
anxious to obtain in full the explanation 
of the learned District Magistrate of 
Hooghly who made the order, because | 
felt that possibly avery serious principle 
was involved. The order to which excep- 
tion is taken was in regard to an interview 
between the accused and his Counsel, 

It was tothe following effect :-— | 

“This (the interview) may be allowed in the pre- 
sence and hearing ofa Police Officer as the case is 
still under investigation”. 


It is interesting to note that the original 
order was written without the words “and 
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hearing” forming a part of it. These were 
interpolated above the line. IT am told by 
the petitioner’s Counsel this was done at 
the request of the Police representing the 
prosecution, but the learned Magistrate in 
his report has not dealt with this point. 
What actually happened appears to have 
been this :—When Counsel went to see his 
client in custody, there were a number of 
Police Officers in the room and it was im- 
possible to take the accused's instructions 
or advise him without the Police Officers 
hearing every word that was said. 

Now it seems to me that, due no doubt 
to overzeal, the Magistrate in making this 
order infringed two elementary but cardi- 
nal principles of British Criminal Juris- 
prudence. They are these: 

Firstly, an accused person is entitled to 
be considered innocent until he is actually 
found to be guilty both during the pre- 
paration of his trial aud during the hearing 
of his case: although it may be that for 
the purpose of bringing the trial about and 


bringing the accused person before the. 


Court, he must be forcibly placed~ under 
restraint. Owing to the recognition of this 
tule in the British Empire a person in 
custody charged with an offence is now 
always permitted reasonable facilities to 
consult his prosessional legal advisers. 

Secondly, all communications between 
an accused person (or indeed any litigant) 
and his legal advisers are privileged and 
confidential. Itis impossible to have any- 
thing confidential about communications 
with your lawyer if you and he are sur- 
rounded by Police Officers. It would be 
equally impossible to have anything con» 
fidential, I should think, even if there was 
only one Police Officer sitting on a chair 
within ear-shot. I should imagine that after 
the interview the officer would go off and 
recount to his superiors everything of im- 
portance that had been said; and it would, 
probably, in the circumstances, be his duty 
to do 80. 

The question of prisoner's right of 
defence is, of course, enshrined in the Code 
of Criminal Procedure; but it is also a 
well-known principle of common law. The 
principle of the confidential nature of com- 
munications between the litigant or an 
accused person and his legal advisers is 
also dealt with in an Indian Statute, 
namely, in the Evidence Act. Again, 
however, thisis merely a statutory enact- 
ment of another well-known common law 
right. It may here be observed that the 


kaa 


custom in England of depriving a Treason- 
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Felon of a full defence, so‘notice. bie in ike 
repcrts contained inthe State Trials Series, 
has long fallen into desuetude. 

The learned Magistrate in his explana- 
tion has laid stress on what induced him 
to make the order in such strict terms. It 
seems to have been solely that it had been 
reported to him that the accused’s Advo- 
cate, instead of advising his client that 
he should Fe cautious in making a state- 
ment tothe Police, or that he should con- 
sult him before he made it, or something 


to that effect, advised quite roundly that. 


the accused should,in no circumstances, 
makéany statement at all. It is very 
difficult for me to say that, however serious 
a crime a person may be accused of, 
advice like this should not be given by an 
Advocate. There might conceivably be 
circumstances in which it would be im- 
proper for a ‘lawyer with special knowledge 


of the guilt -of his client to advise him 


not .to make a confession; but for the 
moment I am, unable to visualise them. 
It.seems to me that the learned Magis- 
trate has entirely overlooked the two 
principles that I have mentioned, the prin- 
ciples of the presumption of the innocence 
of all accused persons and their right to 
confidential communications with their 
legal adivsers. I have mentioned the 
serious nature of this alleged crime, as one 
knows that a very serious crime or a very 
serious movement of crime may, and often 
doeg,’ necessitate the tightening up of pro- 
cedure, the institution of special tribunals 
and so on. 
in certain offences persons are directed by 
the Government to be tried by drumhead 
Court martial, itisof paramount import- 
ance that Advocates should have free 
access to their clients and should obtain 
all the support they are entitled to look 
for--in seeking such access. The more 
serious the offence the greater the need of 
the Advocate’s help and more especially 
where persons are charged with taking part 
in what Imay term “group” crime. But 
I need hardly say that the professional 
privilege of Advocates can only be upheld 
if they honourably bear in mind that they 
are officers of the Court and do not lend 
themselves in any way to act as go-betweens 
to facilitate improper communications with 
other undetected criminal associates of the 
accused. I should,stress, however, that I have 
no evidence whatever before me to show 
that anything of this kind is going on in 
this case. | 

In these circumstances, I shall, in part, 
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set aside the order of the learned Magis- 


trate and substitute an order that the 
accused person's legal adviser shall have 
access to him at times. which are reason- 
able and convenient to the prison authori- 
ties, but that, although the interview may 
take place in the presence of a Police 
Officer, he must be stationed out of ear- 
shot. - 
D. Order set aside. 
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ALLAHABAD HIGH COURT 
Civil Revision No. 56 of 1934 
September 26, 1934 
NTAMAT-U LLAH, d. 

Lala KIRPA RAM -—PLAINTIFF— 
APPLIOANT 
VETSUS 

BALAK RAM— DEFENDANT—RESPONDENT 

Limitation Act (IX of 1203), se 20—Payment by 
debtor—No mention of mode of appropriation -—Cre- 
ditor appropriating amount towards interest— Whe- 
ther can subsequently convert it into payment of 
principal only. 

It is possible that interest as such may not be 
paid by a debtor but payment by him may operate 
as payment ofinterest as would be the case where 
the creditor has got the right to appropriate a pay- 
ment towards interest and does exercise that right. 
After the exercise of that right no question can 
arise as to whether the payment was made towards 
principal orinterest. It isnot open tothe creditor 
to convert it subsequently into payment of interest 
only, as it is for his benefit that he should re-con- 
sider his position as regards such payment. 


O. R. against an order of the Sm. ©. O. 
Judge, Pilibhit, dated November 21, 1933. 

Mr. G. S. Pathak, for the Applicant. 

Mr. Shambu Prasad for Mr. Shiva Prasad 
Sinha, for the Respondent. 

Order.—This is an application for 
revision by the plaintif whose suit for 
recovery of Rs. 339-8-0 on foot of a bond 
dated April 13, 1929, was dismissed by the 
lower Court (Small Gause Court at Pilibhit) 
on the ground that it was barred by limita- 
tion. 

The suit was instituted on August 14, 
1933, ¿. e., more than three years from the 
date of the bond. The principal sum 
advanced was Rs. 475 which carried 
interest at the rate of 1 per cent per mensem. 
On March 22,1930, a sum of Rs. 275 was 
paid. This payment will not, however, save 
limitation as the suit was instituted more 
than three years from the date on which it 
wasmade. The plaintiff relies on the pay- 
ment by the defendant of Rs. 20, on 
December 15, 1931, whichis alleged to be 
noted onthe back of the bond in the hand- 
writing of the defendant. The defendant 
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denied the bond and payments alleged by 
the plaintif. The lower Court has not 
recorded any finding on any other question 
arising in the case but dismissed the 

aa, suit on the allegations made by 
im. 

As regards the circumstances in which 
Rs, 20 was paid by the defendant, the plaint- 
ifs evidence shows that he ‘the defendant) 
did not say thatthe sum was being. paid 
towards interest, but the plaintiff and 
another witnessof his depose that on the 
defendant making the payment the plaintiff 
remarked that it should be appropriated 
towards principal. The defendant kept 
silent. Thereupon the plaintiff credited it 
as part payment of interest, the amount of 
which was in excess of Rs. 20 on that date. 
Apparently, the lower Court has not accepted 
the graphic account which the plaintiff and 
his witness give of the manner in which the 
payment was made and appropriated nor 
am. I inclined to accept all that the plaintiff 
and his witness have stated. In all 
probability, the defendant paid Rs. 20, and 
the plaintiff accepted it, neither side men. 
tioning how the sum was tobe appropriat- 
ed. As interest exceeding the amount paid 
was due, the plaintiff naturally appropriated 
the same towards it, which he had every 
right to do. In these circumstances, it 
cannot be said that the defendant paid 
Rs. 20 towards interest as such. 

The learned Advocate for the applicant 
has referred to Mitra Vol, 2, page 923 
wherein the author expresses the opinion 
that where interest inexcess of the amount 
paid is due and the debtor does not 
specifically state that the payment is to be 
appropriated towards interestor principal, 
the proper inference is that he paid interest 
as such. But the view which has been 
accepted by at least two Division Benches of 
this Court is different. In M. B. Singh & 
_ Co. v. Sircar & Co. (1) a Division Bench of 
this Court held that a payment cannot be 
considered to be of interest as such unless 
it was “avowedly” made towards interest. 
The same view wastaken in Ram. Prasad 
v. Binaek Shukul (2). I must, therefore, hold 
that on the view of the evidence taken by 
the lower Court and by myself, the sum of 
Rs. 20 was not paid towards interest as 
such. 

The learned Counsel for the applicant has 


strenuously contended that if the payment 

(1) 127 Ind. Cas. 5381; AT R 1930 All. 392;52 A 
459; (1939) A L J 590; Ind. Rul, (1930) All 
93 
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(2) 114 Ind. Oas, 899; A I R1933 All. 453; 55 A 
632; 6 R A 55; (1933) A L J 930, f 
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in question is not-consideréd'to be one made 
towards interest; it must ‘bé taken to have 
been made towards principal and as it 
appears in the hand-writing of the debtor, 
it saves limitation. It it conceded that this 
contention is opposed tothe decision of a 
Division Bench in Ram Prasad v. Binaek 
Shukul (2) to which Iwas a party. An 
appeal has been made to me to.-refer. this 
question to a Division Bench. I -heard 
Counsel at lengthin order to satisfy myself 
that reasonable doubt can be entertained 
as regards the soundness of the view taken 
in thatease. If I had entertained such doubt, 
I would have acceded to the Counsel's 
request. : 

‘In my opinion it is not correct to say that 
in circumstances like those appearing in 
this case, the debtor must be considered to 
have paid part of the principal. A similar 
argument was advanced in the case above 


referred to and the Bench observed: |. opa 
“In our opinion this argument is based on a fallacy 


and proceeds on the assumption that where interest.: 
is not paid as such, that is, the debtor does not clearly, 


mention that the payment made by him was*to be 
appropriated towards interest, it should be considered 
to have been paid by him towards principal. To 
our mind this isa wholly erroneous assumption. A 
debtor may pay a certain amount in part satisfaction 
of wat isdue from him without’ caring to specify 
that the sumis to be appropriated towards interest 
or principal, The payment will not be considered to 
be the payment of interest as such and will not save 
limitation on that footing. The creditor may, 
however, appropriate such payment towards 
interest, ashe is entitled to do under s. 61, Contract 
Act. The position thenis that though interest was 
not paid as such, payment made by the debtor was 
lawfully appropriated towards interest. It cannot ‘be 
considered to be payment in part satisfaction of the 
principal.” oy ae 
Iam unable to discover any flawin this 
reasoning. I may usefully amplify it. 
Sections 59to 61, Contract Act deal with 
the subject of appropriation of payments. 
In terms they relate to cases in which 
“several distinct debts are due.” It is 
arguable that principal and interest due 
under the same transaction cannot 
considered to be distinct debts within the 
meaning of s. 59, Contract Act. In Meka 


Venkatadari v. Parthasarathi Appa Row 


> 


t 
' 


be 


(3), their Lordships expressed themselves as 


follows: p“ ; 

“There isa debt due that carries interest. There 
are moneys that are recaived: without a detinite 
appropriation on the one side or on the obher, and 
the rule waleh is woll establishel in ordiaary 
c1ses is thit iu those circumstances the monsy is 
first applied in payment of interest and than when 

(3) 61 ind. Gas. 31; AL RLI22P U 233,48 LA 
15); 44 M570; 19 AL J 465; 33 OL J 447; 4) M 
L J519; 23 Bom. LR ëtt; (19:0 M WN 341; 3U 
P L R(P OC) 27; LEL W 25, 260 WN 33; 30 ML 
T 36 (P O) 
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that is satisfied, in payment of the capital. They 
therefore, think that the: money: received must be 
applied inthe ordinary. way, first in the reduction of 


the interest, and when that is satified in the reduction 
of the principal,” 


This case is an authority for one of two 
propositions, (1) either that principal and 
interest should for the purposes of ss. 59 
and 6], Contract Act, be considered to be 
distinct debts or (2) if they form part of the 
same debt, the principles of ss. 59 to 61 
are nevertheless applicable to them. In 
either case, it is open to a creditor to 
appropriate a sum paid by his debtor 
without specifying whether if was paid 
towards interest or principal, to appropriate 
it towards overdue interest. If the creditor 
appropriates it towards overdue interest, the 
same should be considered to have been 
satified to that extent there and then. 
Is it open to the creditor to say subsequently 
when the question of limitation arises in a 
suit. between him and his debtor that the 
' payment was made towards principal? He 
“had aright to treat it as payment towards 
-."interest and he appropriated it towards it. 
The sum having been thus appropriated 
payment towards interest to that extent 
became an accomplished fact. It is 
possible that interest as such may not be 
paid by a debtor but payment by him may 
operate as payment of interest as would be 
the case where the creditor has got the right 
to appropriate a payment towards interest 
and does exercise that right. After the 
exercise of thatright no question can arise 
as to whether the payment was made 
towards principal or interest. In the 
present instance it is the plaintiffs own 
case that he had appropriated it as part of 
the interest due. < 

The argument put forward before me and 
which seems to have been somewhat counte- 
nanced in Hem Chandra Biswas v. Purna 
Chandra Mukherji (4) is based on the 
assumption that in a case like this there are 
only two alternative hypothesis, namely, 
that the payment was towards interest or 
principal assuch. As pointed out in kam 
Prasad v. Binaek Shukul (2) there is a third 
hypothesis, namely that the debtor did not 
make the payment specifically towards 
interest as such or principal as such. Cases 
are easily conceivable in whicha debtor 
may not apply his mind tothe question 
whether he should make the payment 
towards interest or principal. In such a 
case, whether the payment was of interest 
or principal would depend upon the manner 


(1) 35 Ind. Oas. 638; A I R1918 Oal, 891; 44.0 
567; 220W N19. ` 
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in which the creditor exercises his option. 
Ifhe treats it as payment of interest, 1t 
becomes a payment of interest and cannot 
be subsequently converted into payment of 
principal only because it is for the benefit of 
the creditor that he should re-consider his 
position as regards such payment. The 
fallacy lurking in the appellant's conten- 
tion is that it fails to recognise that the 
debtor may not pay interest as such but a 
payment may operate as one towards 
interest by the action of the creditor. 

Lastly, the learned Advocate yelied upon 
the endorsementin respect of the payment 
of Rs. 20 said to beinthe handwriting of 
the defendant as acknowledgment. It 18 
in these terms: “Received Rs. 20 in respect 
of this bond.” These words do not imply 
any subsisting liability in respectof any 
debt remaining due after the payment of 
Rs. 20. They are consistent with Rs. 20 
being the only sum due under, the bond 
which was paid in final satisfaction thereof. 
In my opinion the endorsement 1s not such 
acknowledgment as would save limitation- 
The result is that this application for revi. 
sion is dismissed with costs. | o 

N. Application dismissed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 158 of 1932 
January 24, 1935 

Ganea Nats, d. 
Lala NIADER SINGH—PLAINTIFF— 
APPELLANT 
VvETSUS 
RAM CHANDER AND OTAERS— DEFENDANTS 
ee isan KET 
rof Property Act (IV o , 83, 65 (a), 
PA ete OT ne Covenant in mortgage deed—E ffect 
of —Mortgagor in possession—Right to lease out 
mortgaged property— Purchaser of property im 
execution of mortgage-decree—Whether can turn the 
t : 

es aya ai against a lease in a mortgage-deed 
cannot putthe mortgagee in a better position as 
regards his rights which are laid down in ss. 66 and 
G3ofthe Transfer of Property Act. The existence 
of a covenant in the mortgage-deed cannot entitle 
the mortgages to claim rights other than those which 
are necessary (according tothe nature of the mort- 
age) forthe maintenance oF enforcement of his 
arii for re-payment of the mortgage debt, the sole 
object of the contract. Ali Hassan v. Dhirja (1), 
je eee in possession is entitled to Jease 
out the mortgaged property permanently irrespec- 
tive of its efect on the mortgagee provided ít is not 
destructive or permanently injurious to the property 
s0 as to render the mortgagee 8 security insufficient, 
‘he purchaser ofthe property in execution of the 
mortgage decree is not entitled to turn the lessee out, 

Nathu Singh v. Luchu Singh (4), followed, 
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9. C. A, fiom the decision of the Sub- 


ordinate Judge of Meerut, dated November. 


12, 1931. 

Mr. Panna Lal, for the Appellant. 

Mr. S. N. Gupta, for the Respondents. 

Judgment.—This is a plaintiffs’ appeal 
and arises out of a suit brought by them 
against the defendants-respondents for a 
declaration that the lease executed by 
Harbans Singh, defendant No. 3,in favour 
of Ram Chander and Ram Das defendants 
Nos. l and 2 and Bakhtawar, brother of 
defendants Nos. 1 and 2, on September 
ő, 1917, in respect of the plots in mouza 
Kharkhanda described in the plaint was 
ineffectual and not binding on the plaintiffs. 
Harbans Singh, defendant No. 3, had execut- 
ed amortgageofthe property in village 
Kharkhanda and other property in other 
villages in favour of Kanhaiya Lal on 
September 5, 1902, Harbans Singh execut- 
ed subsequently another mortgage in 
favour ofthe plaintiffs on February 26, 
1913. Afterthe two mortgages Harbans 
Singh executed a permanent lease of 
7 bighas and 18 biswas of land in village 
Kharkhanda in favonr of Ram Chander 
and Ram Das, defendants Nos. 1 and 2. 
The heirs of Kanhaiya Lal, who is dead 
_brought a suit and obtained a decree on 
the basis of their mortgage. The mortgag- 
ed property in village Kharkhanda was 
put up for auction and sold, and pur- 
chased by the plaintiffs for Rs. 20,000. 
For the balance of the mortgage money 
the other mortgaged property which was 
in other villages was sold and after satisfy- 
ing the balance, a surplus of about Rs. 1,309 
was left. Afterthe decree of the heirs 
of Kanhaiya Lal, the plaintiffs also obtain- 
ed adecree on the basis of their mortgage 
on account of which they realised Rs. 1049 
out of the surplus money. The plaintiffs 
have now brought this suit fora declaration 
that thelease referred to above was in- 
effective, void and not binding on them. 
The defendants contended that the lease 
was valid, that its terms were fair and 
reasonable, that there was no ground for 
Setting it aside, that the plaintiffs were 
only the auction-purchasers and had no 
subsisting rights of the mortgagees 
and that the lease was binding on 
them. 

The trial Court framed an issue as 
regards the reasonableness of the rent and 
recorded a finding thatthe rent was not 
low but was reasonable. The plaintiffs’ 
own evidence shows that the rent prevalent 
in the village was Rs. 7 or Rs. 8 per 
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bigha and even less. The rent of the 
lease in suit worked out at Rs. 9-8-0 per 
bigha. No collusion or fraud ab , regards 
the lease was proved. The trial Court 
dismissed the suit. The decree of the 
trial Court was confirmed in appeal by 
the learned Subordinate Judge of Meerut. 
The only question in this appeal is how 
far the lease is valid and binding on the 
plaintiffs. The mortgage was simpleand 
the mortgagor remained in possession of 
the mortgaged property. In the case of 
non-possessory mortgage a mortgagor 
remains the owner of the property 
with every right to manage his property 
in the manner he thinks proper and suit- 
able. There was some doubt as regards 
the mortgagor's power to grant leases 
after having made non-pcssessory mortgages ` 
but this doubt hasbeen removed now 
by s. 65 (a) of the Transfer of Property 
Act. Section 65 (a) of the Transfer of 
Property Actlays down that;— 

“Subject to the provisions of sub-s.(2}, a mortgagor 
while lawfully in possession ofthe mortgaged pro- 
perty, shall have power to make leases thereof 
which shall be binding on the mortgages“. 

Sub-clause (a) lays down that; 

“Ivery suchlease shajl be such as would be 
made inthe ordinary course of management of the 
property concerned, and in accordance with any loca] 
law, custom or usage”. 

Clause (b) lays down that: 

“Every such Jeage shall reserve the best rent 
that can reasonably be obtained,and no premium 
shall be raid or promised and no rent shall be 
payable in advance,” ; 

Clause (3) lays down that: 

‘The provisions of subes.(1) apply only if and 
as faras a contrary intention is not expressed in 
the mortgage- deed”. 

If there is no covenant in the mortgage- 
deed contrary to the mortgagor's power 
of giving a lease, the lease would be bind- 
ing onthe mortgagee: but if there is a 
covenant in the mortgage-deed against 


the grant of a lease, the lease will not 
be binding on the mortgagee. 
Whether there be any covenant or not 


a mortgagor in possession of the mortgaged 
property cannot commit any act which 
is destructive or permanently injurious 
thereto if the security is insufficient or 
will be rendered insufficient by such.act 
as hasbeen laid downin s. 66 of the 
Transfer of Property Act. The mortgagee 
cannot complain unless his security is 
oris likely to be diminished tothe extent 
stated in the explanation in s. 66 of the 
Transfer of Property Act. If the mortgagor 
commits any such act as diminishes the 
security, the remedy of the mortgagee is 
under s.68 of the Transfer of Property 
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Act. Hecan ask the mortgagor to give 
additional security or can sue him for 
his mortgage money but so long as the 
mortgagee's security is not rendered in- 
sufficient, as already stated, the mortgagee 
has noright to complain against any act 
done by the mortgagor. 

A covenant against a lease ina mortgage 
deed cannot put the mortgagee in a better 
position asregards his rights which are 
laid down in ss. 64 and 68 of the Transfer 
of Property Act. The existence of a cove- 
nant inthe mortgage-deed cannot entitle 
the mortgagee to claim rights other than 
those which are necessary (according to the 
nature of the mortgage) for the mainten- 
ance or enforcement of his security for 
e-payment of the mortgage debt, the sole 
object of the contract. This proposition 
18 not without authority. In Ali Hasan v. 
Dhirja (1). Justice Mahmud said : 

“Lam quite prepared to hold that any alienation 
by the mortgagor, which infringes upon or is capable 
of doing injury to the rights of the prior mortgagee 
18 not binding upon him, and he may sue to set 
“jt aside. But this in my judgment follows more 
from the rule of law than from any express Covenant in 
the mortgage-deed, The rights of a mortgagee holding 
& mortgage with covenant or without covenant against 
alienation cannot be injured by any act ofthe mortga- 
gor subsequent to the mortgage, and the mere existence 
of such covenant cannot entitle the mortgagee to 
claim rights other than these which are necessary 
(according tothe nature of the mortgage) for the 
maintenance or enforcement of his security for re- 
payment of the mortgage debt, the sole object of 
the contract. I am, therefore, of opinion, that 
transfers made in breach of covenants against alis- 
nation covenant so often introduced! in martgage- 
deeds and so often infringed by mortgagors in this 
country are valid except in so far as they encroach 
upon the rights of the prior mortgagee, and that, 
with this reservation such covenants do not bind 


the property so asto prevent the acquisition of a 
valid title by the alienes,” 


Section 66 instead of rendering all 
alienations made in derogation of the rights 
of the mortgagee invalid prescribes the 
limits within which the mortgagor’s transfer 
would be upheld. If the acts of the mort- 
gagor render the security insufficient but 
not so insufficient as to diminish the re- 
medy but dimly foreshadowed by s. 66 of 
the Transfer of Property Act, the mort- 
gagee may protect himself under the pro- 
Vee of 68 of the Transfer of Property 

ct. 

As regards the rightsof the mortgagee 
against the alienations made by the mort- 
gagor all that the mortgagee can claim 
is that noright derogatory to his grant 
shall be recognised. [n Radha Pershad 
Misser v. Monohur Das (2) in which the 

(1) 4 A 518 at p 524, 
(2) 6 O 317, 
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morigagee-purchaset was held disentitled 
to oust a zar-i-peshgidar whose lease was 
made in contravention of the covenant 
and not to grant zar-t-peshg: to any one 
or to execute any deed in any way by 
which any difficulty might arise in the 
realization of the money covered by the 
deed, the mortgagee was held entitled 
only to bring a suit against the zar-i- 
peshgidar to have his right declared to sell 
the property to satisfy his mortgage debt, 
so as to give the zar-i-peshgidar an oppor- 
tunity of redeeming, which indeed, would 
have been his course if the zar-i-peshgidar 
had been the puisne mortgagee. 

If any alienation or lease renders the 
security insufficient, the mortgagee has 
every right to ignore it and to get the 
mortgaged property sold free from the 
alienation or the lease. As already stated, 
the mortgaged property was sold under the 
mortgage decree and it fetched more than 
the mortgage money that was due. It is, 
therefore, evident that the lease in digs 
pute which was given only for a few 
bighas in a village did not, in any way, 
diminish or affect the security of the mort- 
gagees. 

As already stated it has also been 
proved that the lease was in no way col- 
lusive or fraudulent or prejudical to the es- 
tate. It was given during the ordinary course 
of management of the property by the ma- 
nager who was in possession of the property 
and had every right to manage his pro- 
perty in such a manner as he thought fit. 
Under these circumstances the mortgagee 
could not challenge the lease. 

When amortgagee himself had no right 
to challenge the validity of the lease much 
less could an auction-purchaser in his dec- 
ree do so. That an aucticn-purchaser of 
the mortgaged property cannot turn out 
the lessee is supported by several 
authorities. In Adanki Teli v. Moti Chand 
(3) after the passing of the decree for 
sale of mortgage property certain leageg 
were granted by the judgment-debtor in 
the ordinary course of management of his 
estate and not fraudulently, and subse- 
quently the estate was, with the permission 
of the Court, purchased fora sum far in 
excess of the decretal money which was 
fully discharged. It was held that such 
purchaser acquired the right of the mort- 
gagee to the extent of the mortgageand 
such right in the mortgaged property ag 
was left with the mortgagor on the date of 
purchase and was consequently entitled to 

(3) 16 Ind, Oas, 102; 9 A L J759, 
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question the alienations made prior to his 
purchase. 

The same point was considered in 
Nathu Singh v. Lachu Singh (A). 
There it was held that a mortgagor in 
possession was entitled to lease out the 
mortgaged property permanently irrespec- 
tive of its effect on the mortgagee pro- 
vided itis not destructive or permanently 
injurious to the property so as to render 
the mortgagee’ssecurity insufficient. The 
purchaser of the property in executicn of 
the mortgage decree is not entitled to turn 
the Jessee out. This case applies on all 
. fours to the present case. 

The learned Counsel for the appellants 
has relied on Mathura Raiv. Mangil Das 
(9) but this case is distinguishable inas- 
much as the alienation was made in col- 
lusion with tenants and to injure the 
mortgagee. There the mortgagor in 
possession entered into 
with his tenants after the date of mort- 
gage that they should thenceforward pay 
him nagdi rents, and up till the time of 
the agreement they had paid produce 
rents and the rate settled on compromise 
was considerably lower than the fair rent, 
and this low rate was entered into in col- 
lusion with tenants after taking heavy 
nazranas because the mortgagor saw no 
means of saving his property. 

The lease is valid and the plaintiffs have 
no right to challenge its validity. 

It is, therefore, ordered that the appeal 
be dismissed with costs. 

Permission to filea Letters Patent Ap- 
peal is granted. 

N. Appeal dismissed. 

(4) 107 Ind. (as. 156; A I R 1928 Pat, 238. a 


(5) 56 Ind. Cas. 805; A I R 1991 Pat 
P L T 399: (1921) Pat. 165; 3U P L R (Pat,) 39, 





LAHORE HIGH COURT 
Second Civil Appeal No. 1718 of 1932. 
March 13, 1934 

Jar Lat, J. 
HAYAT—DEFENDANT —APPELLANT 
versus 
MOHAMMAD KHAN AND anotare 


— PLAINTIFFS —REsPON DENTS 

Wajib-ul-arz— Construciton— Whole field of adna 
malik washed away—Held, he need not wait till 
land is emerged from water—Whether he can appro- 
priate equal area from shamilat on payment of 
jhuri—Landlord and tenant. — 

The condition in the wajib-ul-arzg was that if 
a whole field or plot is washed away then it 
becomesa part of the shamizat and at the time of 
its emersion same conditions attach to it which 
attached to the remaining shamilat, put the adna 
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malik whose land has been submerged has a 
prior right as against other owners to appropriate 
land out of the shamilat or other land which has 
emerged from water, equal to the area which 
had submerged, but he must pay to the ala maltks 
fresh jhuri up tothe maximum of Re.1 per acre, 
and the ala maliks cannot refuse to accept the jhurt 
T the general custom in respect of such 
ana: 
Held, thatthe adna malik whose entire land has 
submerged in water hada right to appropriate 
other shamilat land immediately to the extent of 
his original holding and in that case the ala 
malik was not entitled to refuse to recognize 
his right to appropriate it or to receive jhurt 
in respect thereof. The adna malik was not en- 
titled to wait till the land originally held by 
him as adna malik emerged from water and to 
claim it onthatocecasion. Zaman Khan v. Abdul 
Rahim Khan (1), relied on. Mobaruk Shah v. Abdullah 
(2), explained and distinguished. 

S. ©. A. from a decree of the District 
Judge, Mianwali, dated June 15, 1932. 

Messrs. S. L. Puri and M. L. Puri, for 
the Appellant. 

Mr. Badri Dus, for the Respondents. 

Judgment.— The appellant is the adna 
malik and the respondents are the ala 
maliks in village Noon, in the District of 
Mianwali. The whole of the appellant’s 
holding was washed away by river; con- 
sequently, professing under a condition in 
the wajib-ul-arz, he took possession of an 
equal area in the shamilat. Thereupon 
the respondents instituted a suit against 
him for possession of the land. This suit 
has been decreed by the Courts below, 
but the learned District Judge has granted 
a certificate to the appellant under s. 41, 
Punjab Courts Act, and the only question 
before me is whether the interpretation of 
the: wajib-ul-are by the Courts below is 
correct. 

_ The relevant portion of the condition 
is that submersion of land in water does 
not affect the rights of the ala maliks 
and any land which emerges belongs to 
to the ala maliks whose land was in the 
locality before it was washed away. Ifa 
portion of a field or of land is washed away 
by river action then the rights of the 
adna maliks in the remainder are not 
affected. If however a whole field or plot 
is washed away, then it becomes a part of 
the shamilat and at the time of its 
emersion same conditions attach to it which 
attach to the remaining shamilat, but the 
adna malik whose land has been submerged 
has a prior right as against other owners 
to appropriate land out of the shamilat or 
other land which has emerged from water, 
equal to the area which had submerged, but 
he must pay to the ala maliks fresh jhuri 
up to the maximum of Re, 1 per acre, and 
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‘the ala maliks cannot refuse to accept the 
jhurt against the general custom in respect 
of such land. 

The District Judge has held that this 
condition in the wajib-ul-arz, properly in- 
terpreted, means that where the whole field 
or land of an adna malik has been washed 
away he has a preferential right over other 
adna maliks to appropriate land out of the 
existing shamiiat, hut he has no such right 
ifthe ala malik himself wishes to appro- 
priate the land for his own personal use. 
In coming to this conclusion the District 
Judge has relied upon a judgment of Ad- 
dison, J. in Zaman Khan v’ Abdul Rahim 


Khan 109 Ind. Cas. 59 (1). The 
learned Judge in that case had 
to interpret the same clause of the 


wajib-ul-arz, but the dispute in that case 
arose owing to the adna malik having 
taken possession of the land which was in 
hig possession before it was washed away, 
aud the learned Judge held that he was not 
entitled to do so, because, according to 
the express conditions of the wajib-ul-arz, 
such land on emerging from water became 
a part of shamilat. The learned Judge 
at the same time expressly stated that the 
true interpretation of the condition in the 
wajib ul-arz is that the ala malik whose 
entire land has submerged in water has a 
right to appropriate other shamilat land 
immediately to the extent of his original 
holding and in that casethe adna malik 
is not entitled to refuse to recognize his 
right to appropriate it cr to receive jhuri 
in respect thereof, but such ala malik is 
not entitled to wait till the land originally 
held by him asadna malik emerges from 
water and to claim it on that occasion. 
It may be that the remarks ofthe learned 
Judge, so far as they are applicable to the 
facts of the present case, are obiter, as he 
was dealing with a case in which the facts 
were different from those of the present 
case, still his opinion is entitled to weight 
and is, in my opinion correct, if I may say 
so with great respect. 

If the interpretation placed on the clause 
by the learned District Judge, and which 
is the interpretation sought to bə placed 
by the learned Counsel for the respondents, 
were the correct interpretation, then the 
concluding words of the condition that in 
such a case the owners have no right to 
refuse to accept the jhuri would become 
superfluous. An ala malik can always 
exercise his right to appropriate the 


shamilat for his own personal use, but 
(1) 109 Ind. Oas. 59, 
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in a case like the present prerferential 
rights of the adna makik come iato 
existence owing to his having lost the 
whole of kis land by the action of the 
river and the condition in the wajib-ul-arz 
recognizes his right to be com- 
pensated, uncontrolled by the ala malik 
for his loss, provided he exercises his 
right to be recompensed immediately on the 
loss of his holding. | 

 Mebaruk Shak v. Abdullah (2), cited 
at the bar does not, In my opinion, 
affect the question because in that case 
the wajib-ul-are provided that if the 
whole field or land be carried away it 
will belong on restoration to the ala 
maliks as shamilat, and they, the ala 
maliks, will have full power to give it 
to them (the adna maliks) or not to give 
it and that for its cultivation, the same 
rules will apply which are laid down for 
the cultivation of shamilat. No right to 
appropriate other shamilat immediately 
is given to the adna maliks, In my 
opinion, therefore, the sult by the 
ala maliks to eject the adna malik was 
not maintainable in this casein the face 
of the condition in the wajib-ul-arz and 
the adna malik had rightfully appropria- 
ted the land in suit, but of course, on 
payment of the jhurt to the ala maltks. 

I, therefore, accept this appeal, set 
aside the decrees of the Oourts below, 
and dismiss the plaintiff's sult with costs 

shout. 
os Appeal accepted, 

(2) 125 P R 1889. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 21 of 1934 
September 24, 1934 
NIAMAT-ULLAH, J. 
BHAGWAN PRASAD AND ANOTHER— 
DEFENDANTS—APPLICANTS 
VETSUS 
PELU KEWAT AND OTHERS —PLAINTIBFS 
__DERENDANTS— OPPOSITE PARTIES 
Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. 35—Suit for recovery of value of tree 


- alleged to have been cut and appropriated by defen- 


dants—Suit, when can be entertained in Small Cause 
Court—Test to ascertain jurisdiction. 

“Where a suit is for recovery of the valus of a 
nim tree alleged to have besn cut and appro priated by 
the defendants, if the allegations of the plaintiff 
contained in the plaint amount toan averment that 
the defendants were guilty of criminal misappro- 
priation, then the suit is one which should be 
instituted in a regular Oivil Court and not in a 
c Ths test is whether if in a 


s Court. : 
Small Oaus evidence cartied the case no 


Griminal Court the 
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further than what is stated in the plaint, a convic- 
tion should follow. 

C. R. App. against an order of the Munsif, 
Shahganj, Jaunpur, dated August 9, 
1933. 

Mr. Shiva Prasad Sinha, for the Appli- 
cants. 

Mr. M. Kalim Jafri, for the Opposite 
Parties, 


Order.—This is an application in re- 
vision by the defendants and arise out of 
a Small Cause Court suit for recovery of 
Rs. 35 the value of a nim tree alleged to 
have been cut and appropriated by defend- 
ants Nos. 1 and ?. The lower Court decreed 
the suit to the extent of Rs. 20. One of the 
grounds taken in the lower Court and 
urged in this Court relates to the juris- 
diction of the Small Cause Court to enter- 
tain the suit. It is contended that the 
allegations in the plaint charge defendants 
Nos. 1 and 2 with the offence of criminal 
misappropriation, and therefore the suit 
falls within the purview of Art. 35 (11), 
Sch. 1], Provincial Small Cause Courts 
Act. The defendant's contention is so 
far right that if the plaintiff's allegation 
contained in his plaint amounts to an 
averment that the defendants were guilty 
of criminal misappropriation, the suit was 
one which should have been instituted in 
a regular Civil Court. J have been taken 
through the plaint by the learned Advo- 
cate for the applicants and find that 
besides defendants Nos. 1 and 2 two other 
persons were impleaded as defendants 
Nos. 3 and 4 who are alleged to be the 
agents of the zaminders. The plaintiff 
alleges that defendants Nos. 1 and 2 are 
patwaris of two joining circles who gener- 
ally actin a high-handed manner and in 
abuse of their position. The plaint goes 
on to allege that they cut the nim tree 
and in a subsequent departmental en- 
quiry which resulted in the dismissal of 
defendants Nos. 1 and 2, defendants Nos 3 
and 4 stated that the tree in question had 
been cut by defendants Nos. 1 and 2 
with. the permission of the zamindar to 
whom it belonged. One of the defences 
in the present case was that the tree in 
fact belonged tothe zamindar with whose 
permission it had been cut. Reading the 
plaint as a whole Iam of opinion that itis 
consistent with an allegation which falls 
short of an averment of criminal offence. 
Defendants Nos. 1 and 2 are alleged to 
have cut the nim tree at the instance of 
defendants Nos, 3 and 4, It may be that 
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the plaintiff alleges that defendants Nos. 3 
and 4 had no authority to allow defen- 
dants Nos. 1 and 2 to cut the tree, but 
there is no allegation to the effect that 
defendants Nos. 1 and 2 knew that the 
tree belonged to the plaintiff and not to 
defendants Nos, 3 and 4 who permitted 
them tocut it, noristhere any allegation 
that at the time when defendants Nos. 1 
and 2 were cutting the tree the plaintiff 
protested and asserted his right. The 
test in my opinion is whether if in a 
Criminal Court the evidence carried the 
case no further than what is stated in 
the plaint a conviction should fol- 
low. IThaveno doubt that no Criminal 
Court would have convicted defendants 
Nos. 1 and 2ifthe evidence had carried 
the case nofurther than what is alleged 
in the plaint. There is no allegation ex- 
pressed or implied that defendants Nos. 1 
and 2 acted dishonestly and could not have 
honestly believed that the tree belonged 
to the zamindar whose karinda permitted 
them to cut and appropriate the tree. 
In this view of the caseI am not satisfied 
that the lower Court had no jurisdiction 
to entertain the claim which it has partly 
decreed. The application is accordingly 
dismissed with costs. 
N. Application dismissed. 


ry apenan, DAEN 


LAHORE HIGH COURT 
Miscellaneous First a Appeal] No. 961 of 
9 


March 8, 1934 
Jar DAL, J. 
NIKA RAM—APPELLANT 
VETSUS 
MANGU RAM AND OTAERS— 
— RESPONDENTS 

Succession Act (XXXIX of 1925), s. 216— D posing 
mind—Onus of proving its existence lies on person 
applying for probate. 

The onus of proving the existence of disposing 
mind lies on the person appl ying for a probate 
of the will. 

Mise, F. C. A. from an order of the 
District Judge, Jullundur, dated Febru- 
ary 28, 1933. 

Mr. Kartar Singh for Mr. Asa Ram, for 
the Appellant. 

Mr. Achhru Ram, for the Respondents. 

Judgment.—This is an appeal by 
Nikka Ram whose application for grant of 
probate of the will alleged to have been 
made by one Kaka Ram on January 23, 
1923, has been dismissed by the District 
Judge of Jullundur. The application who 


~~ 


» 
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1932. and this circum- The statement of an approver is always to be 
3 


i dg corroboration, not 
: ree" suspected and if needs | D, I 
with the District Judge of a general kind, but ofakind that will an > 


“1939 


made on July 12, 
estance has weighed 


À ; din the crime, alth~ 

oy : a not been established the person accused ‘ amplicate 
110 holding n ub eas executed by the no statutory provision Pa ae d „ugh pices ig 
. that the will was convicted on the uncorrob9 ao ae tae 


alleged testator. Hour witnesses were pro- 
' e by the appellant, Hari Singh ee 
“Wazir Chand, lambardar, Raghbir Sing 
-and Maulka Ram. The first three witnes- 
: pes admit that they are the eed san 
“Nikka Ram. The will is alleged > ak si 
been written out by Fazal aera y 
has not, however, been produces a Mr 
witness, There are some discrep Pee 
the statement of the witne" as as to the 
interval between the al” sad 


: -oged execution of 
tthe will and the 4° ath of Kaka Ram. 


approver. The corroborati- 
evidence that the acer 

is sufficient ifit is 
of his con~ 


4 testimony of the 
wo need not be direct 
sed committed the crime; it 
oy. merely circumstantial evidence 
Baskervil „ection with the crime, King v. 
Sec aa (1), relied on. 
ion 397, Penal Code, does not provide that if a 
gun is usedat a dacoity by a person or persons 
unknowa, all of the dacoits must ba punished with at 
least seven years’ imprisonment. In other words, the 
Ta does not provide for joint liability as s. 149 
oes. 
Or. A. from an order of the Sessions 


Judge, Jhansi, dated May 21 “1934, 


'The wilt, no “Gubt, is attested by the 
\witnesses produced by the plaintiff, but 
tthe District Judge is not satisfied that 
ithe deceased had a disposing mind when 
the is alleged to have signed the will. 
The burdeh of proving the ‘existence of 
‘dispoSing ‘tind was on tht =pplicant-ap- 
pellant, and ‘I am ‘ndt*satisfied that the 
Conclusion of the ‘District Judge on this 
point is wrong. 7 

There are some'tircumstances mentioned 


Mr. S. M. Husain, for the Appellants. 
The Government Pleader, for the Crown. 


Judgment.—These are appeals by 
Mauji and five others from an order of 
the learned Sessions Judge of Jhansi 
sitting at Jalaun, convicting the six 


appellants of offences under ss. 397 and 
397-75, Penal Code, and sentencing Abdul 
Salam and Janki aa ring leaders to eight 
years’ rigorous imprisonment, Mauji was 


jin the judgment of the learned District 
«Judge which make thé whole transaction 
: relating to the alleged making of the will 
i by the deceased suspicious and the ap- 
j pellant’s: Counsel has not satisfied me that 
: the conclusion of the District Judge is 
„erroneous. On the other hand, I am 
‘Inclined to agree with him that the 
‘deceased was too ill to understand the 
‘mature and the effest of the will when he 
‘signed it. It is probable the will is signed 
‘by him, but it owes its origin not to 
‘the wishes of the deceased to dispose of 
his property, but to a desire of the 


a previous convict to the same term and 
Nabi Bux, Nanhain and Chhotey Singh 
to seven years’ rigorous imprisonment 
each. Abdul Salam and Nabi Bux were 
represented in this Court by Mr. Muham- 
mad Husain and the others have appealed 
from jail. It should be mentioned at the 
outset that the convictions purporting to 
be under s. 397 are wrong for two reasons. 
In the first place s. 397 does not contain 
the definition of a substantive offence and 
no person can be charged or convicted 
under that section separately. Of course 
the section may be read with s. 395. 


applicant’s witnesses that the property In the second place s. 397 provides 
should go to the applicant and not tothe that: ane 
other heirs of the deceased. I accordingly: “Ifat the time of committing robbery or 


dacoity, ths offender uses any deadly weapon, or 
cagses grievous hurt to any person or attempts 
to cause death or grievous hurt to any person, 

which such offender 
not be less than seven 


dismiss this appeal with costs. 
D. Appeal dismissed. 
with 


the imprisonment 
shall 


shall be punished 
years," 


Bat it does not provide that if a gun 
is used at a dacoity by a person or 
persons unknown, all of the dacoits must 
be punished with at least seven years 


ALLAHASAD HIGH COURT 
Criminal Appeal No. 480 of 1934 
October 12, 1934 
. KENDALL, J. 
ABDUL SALAM AND OTHERS— 


persis APPSLLANTS imprisonment. In cae a aes ei 
EMPEROR—Opposte ` not provide for joint lia " ity = : la 
Approver—Statement of apprr “E PaRTY does. These, however, are te 6 pi a 
necessity of — Nature of cor ver —Corroboration, and do not affect the merits o 
Evidence Act (I of 1872), .roboration required — case. 


s Lid, allus. (b)—Penal 
4397, 149— 8. 397 scope of 
sink hability. 


Code (Act XLV of 1860), sr 


Whether provides for + The dacoity was committed on, the night, 


of 16th or November 17, 1933, at the house, 


1016 


of Paras Ram Bania. Several persons were 
sleeping in it when there was a knock 
at the door and a call fer Bandi Din, 


who was as a matter of fact one of the. 


persons in the house. Bandi Din opened 
the dcor, the dacoits ranin, beat thein- 
habitants, dug up the floor, and stole a 
thousand rupees which they found in 
an earthenware pot. A number of 
villagers began to collect, and the da- 
coits after firing two or three shots left 
the village, and according to the statement 
of the approver distributed their booty 
the same night at the spot near the canal. 
In addition to cash they had stolen gold 
and silver ornaments from the persons 
of two women. About a fortnight later, 
as a result of information received, Mohan 
Lal Chamar was arrested in connection 
with the dacoity. He made a confession 
in which he named several others who 
were accordingly taken into custody, and 
Mchan Lal Chamar was made an approver. 
His statement forms one of the principal 
parts of the evidence for the prosecution. 
Ib is not disputed at this stage thata 
dacoity took place, and although a great 
deal seems to have been made in the 
trial Court of theory, that the dacoits were 
not really criminals, but that they at- 
tacked the house on account of some 
quarrel between Bandi Din and Paras 
Ram or rather the wife of Paras Ram, 
this was not established, and is not now 
of any importance, if it ever was. The 
only question that bas been argued before 
me is whether the offence has been brought 
home to all or any of the present appel- 
lants. 

The approver Mohan Lalmade astate- 
ment in which he described the daocity 
in detail and named all of the appellants. 
One of these appellants, Chhotey Singh, 
made a confession which he afterwards 
retracted, saying thathe had been tortured 
by the Police. The learned Sessions Judge 
does not appear to have made much use 
of this confession of Chhotey Singh, but 
he has relied on the statement of the 
approver, and so it appears did the as- 
sessors to a large extent. Evidence was 
brought to corroborate the statement of 
ihe approver, and it was also proved that 
he had taken the Sub-Inspector together 
with several respectable gentlemen to the 
bed of a dry stream near Jalaun from 
which he recovered a muzzle loading gun, 
a few caps and some gun-power, and a 
pair of anklets. He also took the same 
people to a spot near 
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dacoity where he said the loot had been 
divided, and there were found certain 
small articles, including the pot in which 
a thousand rupees is said to have been 
put away. None of the evidence relating 
to the recovery of these aricles was 
questioned, and there can be no doubt that | 
it was useful to corroborate the general 
story told by the approver. Mr. Muham- 
mad Husain has pointed out that accord- 
ing to the confession of Chhotey 
Singh, each of the dacoits got Re, 65 when 
the money was distributed, while Mohan 
Lal says that he got only Rs. 20; but the 
suggested explanation is that the approver 
is a Chamar, and that he may have been 
given less than others for this reason. 
The approver mentioned that others got 
Rs. 25 or Rs. 50 or Rs. 60 and indeed, it’ 
is more than likely that the amount 
awarded was according to the status of 
each dacoit or the share he had taken 
in the dacoity. But, at any rate, the 
fact is one which does not justify mein 
discarding the state: ent of the approver 
after it has been accepted by the Judge 
and the assessors. 

It has keen pointed out that the state- 
ment of an approver is always to be 
suspected and that it needs corroboration, 


not only of a general kind, but of a 
kind that will implicate the person 
accused in the crime. The law on the 


subject has been clearly stated, and the 
proposition put forward by Counsel has 
now been accepted, I think, by all the 
High Courts in India, although there is 
no statutory provision that a person is not 
to be convicted on the uncorroborated 
testimony of the approver. Inthe case 
of King v. Baskerville (1) Lord Reading 


remarked: 

“There is no doubt that the uncorroborated 
evidence of an accomplice is admissible in law, 
but it has long been a rule of practice at Com- 
mon Law for the Judge to warn the jury of the 
danger of convicting 8 prisoner on the uncorro- 
borated testimony of an accomplice or accom- 
plices,” 
and further: i : 

“evidence in corroboration must be independent 
testimony which affects the accused by connecting 
or tending to connect him with the crime.” 

His Lordship further remarked (p. 667*) 

“In other words, it must be evidence which 
implicates him, that is, which confirma in some 
materiel particular not only the evidence that the 
crime has been committed, but also that the prisoner 
committed it,” 
and later: 

“the corroboration need not be direct evidence 

(1) (1916) 2 K B 658; 86 LJ K B 28; 60S J 696; 
25 Oox. O O 524:803 P 446; 115 L T 453, - 

*Page of (1916) 2 K, B—[Ed,], 


1985 
that the accused committed the crime; it is sufficient 


if it is merely circumstantial evidence of his con- 
nection with the crime.” 


Ineed not, however, dilate further on 
this point because the prosecution evidence 
in this case to corroborate the approver 
was not only evidence to confirm his 
statement that the crime had been com- 
mitted, but also to show that each of 
the present appellants had committed it. 
The argument advanced, however, is that 
the evidence produced for corroboration 
is in itself not to be believed. That 
evidence consists of the statements of 
witnesses who claim to have identified 
the appellants, and I shall have to take 
each case separately. (After examining 
the evidence, his Lordship continued). -In 
view of the fact that the approver’s 
evidence has been believed and that it 
has been corroborated by other evidence 
which cannot be discarded, involving 
Abdul Salam and Nabi Bux, I see no reason 
to interfere with the decision of the trial 
a in the case of these two accus- 
ed. 

The olher four appellants who are 
not represented were not so favourably 
regarded by the assessors, but I can 
dispose of their cases more summarily. 
Nanhain was identified by no less than 
four witnesses who were believed by the 
Judge, Ohhotey Singh by two, Janki by 
two and Mauji by one. The only witness 
against Mauji was, however, Nathu Kurmi 
who did not actually see him at the 
dacoity. He says that he saw him at 
the same time as he saw Abdul Salam and 
three others that is to say when they were 
sitting at the well near the scene of the 
dacoity at about 9 p. m. In my opinion, 
this evidence is admissible on the 
principle laid down by Lord Reading. 
It is circumstantial evidence though not 
direct evidence that Mauji took part in 
the dacoity. It is, therefore, evidence 
that may be accepted, and it has been 
believed. The conviction of Mauji was, 
therefore, fully justified, unless it is to 
be held that, because he is a previous 
convict, the Police must be presumed to have 
implicated him falsely. This is apro- 
position which I cannot accept. It follows 
that the conviction of all the appellants 
ought to be. upheld. 


As regards the sentences, I think that 
they call for a slight reduction. It was 
not a very serious dacoity, no great 
violence was used and if appears to me 
that the Sessions Judge may have been 
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misled by the idea that s. 397, Penal 
Code, applied to the case, which it does 
not. While maintaining all the convic- 
tions on the facts, therefore, I allow the 
appeals to this extent that I modify the 
orders passed and direct that Mauji be 
convicted under s. 39) read withs. 75, 
Penal Code, and sentenced to six years’ 
rigorous imprisonment; and that the other 
appellanis be convicted under s. 395, 
Penal Code, and sentenced to five years’ 
rigorous imprisonment each. 
N. Orders modified. 





OUDH CHIEF COURT 
Second Civil Appeal No. 185 of 1933 
February 13, 1935 
NANAVOTTY AND ZIA-UL-H ASAN, Jd. 
SHEO NARAIN SINGH AND OTHERS— 
PLAINTIFFS — APPELLANTS 
VETSUS 
JWALA PRASAD AND ANOTHER— 
DEFENDANTS—RESPONDENTS 

Deed-~Construction—Auction sale of zemindari— 
No mention of grove land in sale certijficate—Mention 
of groves in details of encumbrunces—Sale, if in- 
cludes groves—Civil Procedure Code (Act V of 1£08), 
3, 190— Finding based upon interpretation of title 
deed—Whether can be challenged in second appeal. 

Where the sale certificate of an auction sale of 
zemindari land, does not mention grove land, the 
omission to mention it shows that the sale does not 
include groves although they are mentioned in the 
details of encumbrances. 

A finding based upon the interpretation of a title 
deed can be challenged in second appeal, 


S. C. A. against the decree of the Subor- 
dinate Judge, Hardoi, dated March 20, 
1933, confirming that of the Munsif, North 
Hardoi, dated November 5, 1532. 

Mr. Al-i-Raza, for the Appellant. 

Dr. Qutubuddin Ahmad (with him Mr. 
H. Husain), for the Respondents. 


Judgment.—This is a plaintiffs’ appeal 
against the judgment of the learned Sub- 
ordinate Judge of Hardoi, dated March 20, 
1933, confirming the judgment and decree 
passed by the Munsif of North Hardoi, 
dismissing the plaintiffs’ suit. _ 

The plaintiffs Sheo Narain Singh, Fateh 
Singh, Chandika Singh, Bisheshar Singh 
and Shankar Singh, sued for a declaration 
that they held a one-third share in groves 
Nos. 469-A and 478 in village Tiryia, and 
that their one-third share in these two groves 
was not liable to attachment and sale in 
execution of the decree obtained by Jwala 
Prasad, defendant No. 1, against Puttu 
Singh, defendant No, 2, 
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The facts out of which this appeal arises 
are briefiy as follows :— 

Lalla Singh, the brother of Puttu Singh, 
defendant No. 2, held a one-third share in 
village Tiryia. He mortgaged it to the 
plaintiffs by the mortgage deed, dated 
March 9, 1916, Ex. A-4. On the basis of 
this mortgage deed the plaintiffs brought a 
suit for sale of the one-third share of Lalla 
Singh, and obtained a decree in their 
favour. In execution of that decree the 
plaintiffs purchased the one-third share in 
‘the village. The remaining two-thirds share 
‘in the village was owned by Puttu Singh, 
‘defendant No. 2, and his mother. They 
sold their two-thirds share to one Krishen 
‘Kumar. Defendant No. 1, Jwala Prasad, 
hada simple money decree against de- 
fendant No. 2, Puttu Singh. In execution 
of that decree Jwala Prasad put to sale 
a one-third share in the grove plots 
Nos. 469-A and 478, alleging that Puttu 
Singh held that one-third share. The 
plaintiffs contended that the groves were 
included in the share purchased by them, 
and that these groves were, therefore, not 
liable to sale or attachment in execution of 
the decree obtained by defendant No. 1 
Jwala Prasad against defendant No. 2 
Puttu Singh. 

Upon the pleadings of the parties, the 
learned Munsif framed one comprehensive 
issue, namely, 

“ Were the groves in suit included in the 
property purchased by the plaintiffs ?” 

He decided this issue in favour of the 
defendants and against the plaintiffs, and 
held that the sale certificate did not include 
the groves in suit, and he accordingly dis- 
missed the paintiffs’ suit. 

In appeal the learned Subordinate Judge 
confirmed the judgment and decree of the 
trial Court and dismissed the appeal of the 
plaintifis. The plaintifis have, therefore, 
come up in second appeal. 

We have heard the arguments of learned 
Counsel of both parties at some length, and 
have carefully examined the documentary 
evidence on the record. The sale certifi- 
cate Ex. 1, of November 20, 1928 in favour 
of the plaintifis only goes to show that 
6 biswas, 13 biswansis, 6 kachwansis, and 
3 1/3 Unwansis out of a 20 biswas share were 
purchased under this sale certificate. There 
is no mention in the sale certificate of any 
grove land having been purchased. Only a 
one-third zemindari share out of 20 biswas 
share, and two miscellaneous plots number- 
ed 113-1 and 113-2, with an area of 1 bigha 
15 biswas, are shown to have been purchase 
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ed under this sale certificate by the plaint- 
iffs. The only other detail mentioned in 
this sale certificate of the property purchased 
under it is that it includes a house and a 
well. Now, as pointed but by the learned 
Subordinate Judge, if grove land was also 
included in this sale certificate, then there 
would have been a specific mention of that 
fact, and the omission to do so clearly goes to 
show that the grove plots, which are now 
the subject-matter of the present appeal, 
were not included in the sale certificate to 
the plaintiffs Ex. 1. 

The learned Counsel for the plaintiffs- 
appellants has contended that in the 
details showing the encumbrances there 
is mention of certain groves which had 
been mortgaged, but that fact will not, 
in our opinion, go to show that the mort- 
gaged plots were actually sold under the 
sale certificate to the plaiatifis. 

It has been strenuously argued before 
us by the learned Counsel for the plaintiffs- 
appellants, who has argued his case with 
great ability, that the gove plots in suit 
in the present case are included in the 
20 biswas 
total area of theland. We cannot accept 
this contention. Exhibit A-5, which is a 
khewat of village Tiryia for the year 1332 
Fasli, shows the entire village of Tiryta 
to consist of 20 biswas, but in this 20 
biswas share the miscellaneous property, or 
hagiat mutafarriga, consisting of grove 
land, is not included. Exhibit A-3 is 
the khewat of village Tiryia for the year 
1335 Fasli, and it shows that there is 
aseparate patti marked No. 2, consisting 
of 12 bighas 15 biswas of grove land, the 
lambardar being Puttu Singh. The area 
of the land mentioned in the sale cer- 
ficate Ex. 1 is 216 bighas 14 biswas plus 
1 bigha 14 biswas, the area of plots 
Nos. 1123/1 and 113/2, making a total of 
218 bighas 9 biswas. Exhibit A-5 shows 
that patti 1-1 has an area of 657 bighas 7 
biswas, and one-third of this area would 
come to 219 bighas 2 biswas. There is 
no doubt, therefore, that there is some 
mistake in showing in the sale certificate 
Ex. 1 that the area of one-third out of 20 
biswas share purchased by the plaintifis 
only comes to 216 bighas 14 biswas. The 
true area of the patti purchased ought to 
have been 219 bighas 2 biswas. Be that 
as it may, the sale certificate very clearly 
shows that grove plots were not purchased 
by the plaintiffs under it. 

The plaintiffs no doubt made ths mistake 
of not suing for the groves mortgaged to 


share which make up the > 
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them when they filed their plaint on the 
basis of the mortgage deed of March 9, 
1916 Ex.A-4. They cannot, however, 
in the present suit get anything more 
than what the sale certificate Ex. 1 gives 
to them. 

We are, therefore, clearly of opinion 
that the lower Courts were right in 
coming to a concurrent finding that the 
sale certificate does not show that the 
plaintiffs were declared purchasers of the 
grove plots in suit. 

The learned Counsel for the defendants- 
respondents has argued that the concur- 
rent finding of the lower Courts on Issue 
No. 1 isa finding of fact. In our opinion, 
as that finding is based upon the in- 
terpretation of the title deed, in suit, 
namely Ex. 1, it was open to the plaintiffs, 
even in second appeal, to challenge that 
finding of fact. They have, . however, 
failed to prove their contention that the 
sale certificate includes the grove plots in 
sult. l 

The result, therefore, is that the appeal 
fails, and is dismissed witb costs. 

N, Appeal dismissed. 


ALLAHABAD HIGH COURT 
Oriminal Appeal No. 401 of 193t 
August 23, 1934 
SULAIMAN, ©. J. AND HARRIES, dJ. 
AZIZ KHAN AND OTHERS— APPELLANTS 
versus 


EMPEROR—Opposite Party 

Criminal Procedure Code {Act V of 1898), ss, 297, 
423—Direction to jury Emphasising of all import- 
ant and essential features—Necessiiy of— Charge 
showing that Judge has warned jury that burden of 
proof is on prosecution—Omission to refer in 
express terms to presumption of innocence of accused 
and burden of proof—Whether constitutes misdirec- 
tion—Verdict, when can be set aside on ground of 
mistake in charge. 

When the evidence produced in a case is volu- 
minous, it cannot be expected that the Judge will 


refer to the entire evidence in detailwhen summing . 


up the charge, as, such a course would confuse the 
jury ratherthan enlighten them. Itis enough if 
the Judge has emphasized all the important and 
essential features of the case and drawn the atten- 
tion of the Jury tothe important evidence and has 
not overlooked any piece of evidence which would 
have weighed heavily against the prosecution, 
Where the whole trend of the charge shows that 
the Judge warned the jury that the burden of 
proof Jay on the prosecution, and they had to be 
satisfied whether the case had been established by 
the prosecution, the omission to mention in express 
terms that there is a presumption of innocence in 
favour of the accused, doesnot amount to any 
misdirection, i 
Before any verdict of the jury can be set aside on 
the ground of a mistake in the charge, the Court 
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has to be satisfied that such verdict is erroneous 
owing to a misdirection by the Judge. The error 
of the verdict must be the direct result of the mis- 
direction. 


Messrs. Zahur Ahmad, M. H. Farugi and 
Mahbub Alam, for the Appellants. 

The Assistant Government Advocate, for 
the Crown. ; 


Sulaiman, C. J.—This is an appeal by 
eight accused persons from an order con- 
victing them under s. 395, Penal Code, and 
sentencing them to transportation for life. 

So far as the facts relating to the com- 
mission of the dacoity itself are concerned, 
there cannot be much doubt. On the 
night between May 24 and 25, 1933, a 
gang of about 15 dacoits raided the house 
of one Brij Lal at about 1 4. m. His 
Servant Sita Ram was sleeping immedi- 
ately outside the door, while another servant 
Sher Ali was sleeping in his cart a few 
paces away. Another villager Kesho was 
passing that way about that time. The 
dacoits sized both Sita Ram and Kesho 
and tied them both by their feet to Sita 
Ram's charpoy and threatened to kill them 
if they made any outcry. Sher Ali, who 
was sleeping in the cait on the other side 
of the road and was not noticed by the 
dacoits, escaped to the village and raised 


the alarm. The dacoits in the meanwhile 
got into the house and seized the 
inmates and obtained the keys of the 


boxes from them, opened the door and 
removed some properties. All the three 
inmates were maltreated badly and were 
tortured in order to disclose where valu- 
ables were kept. In particular Brij Lal, the 
owner of the house, was maltreated very 
cruelly; rags were tied round his arm, 
kerosine oil was poured over them and 
they were set fire to. While the dacoits 
were engaged in cpening the boxes and 
searching the house and recovered about 
Rs. 40, Brij Lal found an opportunity to 
run away ‘with his arm still burning. 
Alarm having been raised, some villagers 
came to the scene, but they arrived a 
little late and the dacoits had by that 
time bolted away. A report was made at 
the Police Station, which was afew miles 
off, at 6-30 4. M., that very morning and 
the Police Sub-Jnspector arrived to make 
the investigation. However it was not till 
June 9, that accused Ranjit Kahar was 
arrested and then on June 2: Anwar Ali 
was arrested who made a confession dis- 
clcsing the names of the dacoits which led 
to the arrest of the other dacoits. Ahmad 
Khan's house was searched immediately 
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after the confession of Anwar Ali and a 
revolver and some cartridges were found 
in the honse. Other accused like Abdul 
Majid, Jamil Ahmad, elc., were arrested 
later still. Anwar Alis confession referred 
to two other dacoities in addition to the 
one in question. Anwar Ali was offered a 
pardon and has made a statement as an 
approver in this case. 

Against the accused there was not only 
the confession of Anwar Ali and also a 
retracted confession of the accused Jamil 
Ahmad but also the evidence of several 
eye-witnesses who claimed to have identifi- 
ed the accused. The accused in their 
defence produced very little evidence 
except Ahmad Khan who produced a 
number of witnesses to say that he was 
not arrested in the manner alleged by the 
prosecution but was brought straight from 
the jail to the kotwali. 

The learned Sessions Judge in summing 
up the charge tothe jury at the very 
outeet warned the jury that whatever had 
been said in the evidence about other 
dacoities had no relevancy. He emphasiz- 
ed that in considering the charge against 
the accused they had to exclude from their 
mind anything which had been said about 
other dacoities and that they must not 
taka any notice of ike evidence that 
two of the accused had been tried in 
some other case and convicted and brought 
to the Court from jail, and further that 
they should not take into account the fact 
that Jamil Ahmad accused was appearing 
in Court in convict’; clothes. He then 
discusred the evidence of the approver 
Anwar Ali and his previous confession. He 
rightly pointed out that it was the founda- 
tion of the case which had led to the 
naming of some of the other accused and 
= warned the jury to consider carefully what 
value they would place upon it and point- 
ed out that if it stood by itself, it would 
be open to criticism that as he had been 
offered a pardon he would be ready to 
say anything. He also warned them to 
consider whether there was any justification 
for an inference that such a statement had 
been made under the influence of any 
threat or promise and pointed out that 
it was for the Jury to consider whether 
the argument of the Counsel for the accus- 
ed was well founded. He made it per- 
fectly clear that the Jury -alone had to 
‘decide whether they accepted the state- 
ment as entirely or partly true and empha- 
sized that if they did, they could base 
their verdict of guilty on that statement 
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and a conviction based on the uncor- 
roborated evidence of an accomplice would 
not be illegal. It is usually considered 
unsafe to convict on an approver's state- 
ment unless corroborated in material parti- 
eulars and that such corroboration should 
bein respect of each individual accused. 
He asked the Jury to consider the case 
generally first and then to consider the 
case of each accused separately and find 
out whether the approver’s statement had 
been corroborated in respect of each of 
them. He warned them to consider 
Anwar Ali's statement and see to what 
extent, if any, it was corroborated. There 
can, therefore, be no objection taken to 
the way in which the value of the statement 
of the approver was put tothe jury. 


The learned Sessions Judge then dealt 
with the identification proceedings and 
Pointed out that the fact that an accused 
was picked out by a witness in jail is 
not in itself evidence and that the evidence 
to ke relied upon is the statement made 
by a witness in Court that a certain ac- 
cused had been seen by him taking part 
in the dacoity and that identification in 
jail, though in itself not evidence can be 
used as corroboration of what a witness says 
in Oourt. He pointed out that if a witness 
fails to pick out a man in jail, bis state- 
ment made in Court would lack corrobora- 
tion and emphasized the importance of 
such corroboration. He rightly impressed 
upon the jury the necessity for bearing in 
mind the two important questions first 
whether the witnesses, who had never seen 
the dacoits before, had sufficient opportuni- 
ty of seeing their faces during the dacoity 
to enable them to recognise them again 
and whether the identifications in jail 
were a real test. He then referred to the 
evidence that although it was a dark night, 
there was a lantern and there was some 
the burning cloth on Brij 
Lal's arm. Having then discussed the 
other circumstances he left the matter 
entirely to the Jury to.decide whether they ` 
would accept the correctness of the identi- 
fication. He reminded the jury that if 
the results of the identifications showed 
that any particular witness had identified 
a certain number of the accused and also 
made a proportionately large number of 
mistakes, the question would arise whe- 
ther his identification is not fortuitous 
and, therefore, less reliable. He got the 
chart placed before the jury which 
showed how accused persons were identi- 
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fied in jail, in the Magistrate's Court and 
in the Sessions Court. 

The learned Judge then dealt with the 
confession of Jamil and explained to the 
jury that this could not be used against 
the other accused in the same way as 
evidence but that it might be taken into 
consideration, but as to Jamil himself, if 
the jury believed the statement they 
might convict him on it alone but, they 
could not convict the other accused on the 
retracted statement alone. The learned 
Judge reminded the jury that it was 
necessary that in the case of the other 
accused there must be other evidence 
which they were prepared to believe and that 
if there was such evidence then they could 
take the statement of Jamil into account 
and use it to fortify that evidence against 
the other accused. In this connection he 
pointed out that Jamil had retracted his 
statement and had stated in the Sessions 
Court that he had been tutored to make 
that statement. The Judge warned the 
jury that in seeing whether this was 
correct, they had to consider all the 
circumstances of the case including the fact 
that Jamil was arrested purely by chance 
and on suspicion and that he was sent 
to jail and his statement was taken within 
two days of his arrest, 

Having dealt with the case generally, 
the learned Judge took up the case of 
each of the accused separately and em- 
phasised the evidence against each ac- 
cused. It is noteworthy that in dealing 
with the case of the accused persons other 
than Jamil Ahmad, the learned Judge did 
not refer to the retracted confession of 
Jamil Ahmad at ail, but when coming to 
the case against Jamil Ahmad he cer- 
tainly said that he had given no defence 
and offered no explanation of his pro- 
secution, but only denied having made 
the confession. The Jearned Judge wound 
up his charge by saying that if the 


jury had any reasonable doubt, the 
benefit of it should be given to the 
accused. 


In appeal it is urged on behalf of the 
accused persons that there has been a 
misdirection to the jury. It is said first 
that the learned Judge did not emphasize 
that there was a presumption of innocence 
in favour of the accused and that the 
burden of proof lay on the prosecution. 
We have no doubt that these facts must 
have been emphasized by the learned 
Counsel for the accused in the first 
instance and the whole trend of the 
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charge shows that the learned Judge warn- 
ed the jury that the burden of proof lay 
on the prosecution and they had to þe 
satisfied whether the case had been 
established by the prosecution. We are 
pot gatisfied that the omission to mention 
it in express terms in this case amounted 
to any misdirection, 

It is next orged that the learned Judge 
did not scrutinise the evidence in detail 
and did not place before the jury various 
circumstances which might have told in 
favour of the accused. The learned Ad- 
vocate has drawn our attention to a few 
minor particulars. When it is borne in 
mind that the evidence adduced in this 
case covered more than 200 pages, it 
cannot be expected that the learned Judge 
would refer to the entire evidence in 
detail when summing up the charge. 
Indeed such a course would confuse 
the jury more than enlighten them. We 
are satisfied that the learned Judge has 
emphasized allthe important and essential 
features of this case and drawn the at- 
tention of the jury tothe important evi- 
dence and has not overlooked any piece 
of evidence which would have weighed heavi- 
ly against the prosecution. Discrepancies 
as regards the exact date of the arrest or 
the exact date when Anwar Ali had 
made his confession were trivial because 
these dates were not definitely ascertained 
at the trial. 

The learned Advocate for the accused 
has very strongly criticised the charge 
on the supposed discrepancy tetween the 
first remark made by the Judge that 
Jamil Khan had retracted his confession 
and had stated that his previous statement 
had been a tutored one and the subsequent 
remark that be had denied his confession. 
Before any verdict of the Jury can be 
set aside on the ground of a mistake in 
the charge, we have to be satisfied that 
such verdict is erroneous owing to a mis- 
direction by the Judge. The error of the 
verdict must be the direct result of the 
misdirection: see s. 423 (2). Similarly it 
is provided in s. 037 (d) that no finding 
shall be reversed or altered on appeal or 
revision on account of any misdirection 
in any charge to a jury unless such 
misdirection has in fact occasioned a failure 
of justice. 

As pointed out above, the learned Judge 
in dealing with the case generally had 
reminded the jury that Jamil Khan had 
retracted his confession and had put 
forward his explanation that his previous 
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confession was hob Voluntary but that he 
had been tutored to make it. He did not 
refer to this confession of Jamil Khan at 
all when dealing with the case of in- 
dividual accused other than Jamil Khan. 
He apparently excluded it from considera- 
tion aud certainly warned the jury that 
they should not act upon it unless they 
‘believed other evidence in the case. It 
‘cannot, therefore, be said that the verdict 
of the jury as regards the other accused 
was in any way influenced by any such 
misdirection, It is only when dealing 
with the case of Jamil Khan that the 
Judge felt that he should refer to his 
previous confession and his retraction, 
The language used by him is to some 
extent unhappy but that is particularly 
«due to the way in which the accused himself 
thas retracted his previous confession. He 
-first said that a statement prepared by the 
\Police had been read out to him and he was 
‘compelled to make it and then said that 
aif it had been his statement he would 
have stuck to it. Instead of saying that 
the accused Jamil Khan had been 
warned by the Magistrate that he should 
not make any statement while under 
any undue influence or any promise 
of reward or punishment and after 
stating that the Magistrate was satis- 
fied that the statement was voluntary, 
‘Jamil Khan had made the statément 
at great length, giving a long and 
cogent story of the various dacoities, 
but that later on he had said that 
‘he had been tutored to make the state- 
ment and he failed to produce any 
evidence whatsoever to prove that he 
was tutored, the Sessions Judge mere- 
ly said that he “denied” his previous 
confession. We do not think that this 
in any way prejudiced Jamil Khan and 
there is no reason to suspect that the 
jury came to any erroneous verdict on 
account of this inaccuracy. We are cer- 
tainly not satisfied that any failure of 
justice has been occasioned in consequence 
of this. In these circumstances the verdict 
must ke accepted. 

As regards the sentences, we have ro 
hesitation in saying that the sentences of 
transportation for life on all the accused 
are well merited and are by no means 
severe. Bearing in mind the brutality 
with which Brij Lal was tortured, there 
can be no doubt that the accused are 
hardened criminals who would be prepared 
to go to any length and cause any 
pmount of pain to inmates of the house 
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if they expected that they would be able 
to extract admissions as to the place 
where the valuables were concealed. All 
the appellants, who were in this dacoity 
are guilty of this cruelty. We have 
therefore no hesitation in saying that the 
sentences of transportation for life should 
be upheld. The appeal is dismissed. 
N. Appeal dismissed. 


asee 


| LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 139 
of 1934 
March }, 1934 
Tex Cuanp, J. 
SITAL DAS AND aNoTHER—DEFENDANTS 
APPELLANTS 
TErSUus 
PUNJAB anb SIND BANK, Lro. AND 
OTAERS— PLAINTIFFS AND DEFENDANTS — 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0, XL, r. 1 
—Suit by mortgagee without spossession—Appoint- 
ment of interim Receiver—Propricty of, 

A mortgagee without possession is entitled to 
move the Court fo appoint an interim Keceiver 
and the Court may pass an order if in the cir- 
cumstances of the case it thinks that ib is just and 
convenient to doso. Paras Ram v, Puran Mal Ditta 
Mal (1), Sujjan Singh & Sons v. Punjab & Sind 
Bank, Ltd. (2) and Paramasivan Pillai v, Rama- 
swami Chettiar (3), relied on. 


Misc, F. O. A. from an order of the Senior 
Sub-Judge, Lyallpur, dated November 
27, 1933. 

Mr, R. C. Manchanda,forthe Appellants. 

Mr. Daulat Ram, for the Respondents. 

Judgment.—This isan appeal under 
O. XLIII, r.1(s) fromthe order of the 
Senior Subordinate Judge, Lyalipur, for 
appointment ofan interim Receiver in a 
pending suit. The facts are that the res- 
pondent Bank, claiming to be an equitable 
mortgagee ofa factory owned by defen- 
dants Nos. 1 to 4, brought a suit for recovery 
of the amount due toit on foot of the 
mortgage, by sale of the factory. In this 
suit they impleaded as defendants, the 
mortgagor as well as defendants Nos. 9 
to 6 who are also mortgagees of the same 
property under a registered deed. Along 
with the plaint the plaintiff Hank filed an 
application for appointmentof a Receiver 
alleging that no interest had been paid to 
them for a number of years, that the 
charge on the property was increasing and 
the value of the property was decreasing, 
that the security had become inadequate, 
and there was danger of the defendants. 
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1933 
removing some of the parts of the machi- 
nery in the factory. 
he application was resisted by defen- 
dants Nos. 5to 6, but the learned Senior 
Subordinate Judge granted the applica- 
tion. He, however, appointed defendants 
Nos. 5 to 6 as Receivers and directed them 
“to keep intact whatever benefit -might 
accrue from the factory from the date of 
the order till the decision of the suit” and 
to prepare an inventory of the machinery 
and other articles lying in the factory. It 
is against this order that defendants Nos. 
9 and 6 have appealed to this Court, and 
the first contention raised on their behalf 
is that they are morigagees in possession, 
and that their possession cannot, or at any 
rate, should not be interfered with until 
the decision ofthe snit. Itis not denied. 
that the mortgage in favour of defendants: 
Nos. 5 and 6 isof a date subsequent to 
that of the plaintiff. Indeed in the mort- 
gage-deed in favour of defendants Nos. 5 
and 6, the equitable mortgage in favour 
of the plaintiff Bank in expressly mention- 
ed. The mortgage infavour of the defen- 
dants was also a mortgage without pos- 
session but it appears thatin 1932 they 
took a lease ofthe factory from the mort- 
gagors fora period of five years and 
“paid” in advance the lease money 
which, however, was adjusted in deduction 
of their own loan. l | 
So faras the Courts in this province 
are concerned, itis well settled that a 
mortgagee without possession is entitled to 
move the Court to appoint an interim Re- 
ceiver and the Court may pass an orderif 
in the circumstances of the case it thinks 
that it is justand convenient to do so: see 
Paras Ram v. Puran Mal Ditta Mal (1), 
and Sujjan Singh & Sons v. Punjab & 
Sind Bank, Ltd. (2). The question has been 
recently considered at great length by a 
Full Bench of the Madras High Court in 
Paramasivan Pillai v. Ramaswami Chet- 
tiar (3), at p.926* et seqin which it has 
been held that itis competent to a Court 
in appropriate cases to appoint an interim 
Receiver inasuit filed by a mortgagee 
without possession for recovery of the 
amount dueto him on foot of the mort- 
gage. I hold, therefore, that the order is 
not contrary to law. 


1 by 8 Ind, Oas. 737; A I R 1925 Lah. 590; 1 
(2) Ind, Rul. (1932) Lah. 648, 


(3) 145 Ind. Oas. 449 A IR 1933 Mad, 57); 56 M 
i 38 L W 96; 65 M L J 222; 6 RM W 
B.) 
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So far as the propriety of the order is 
concerned after hearing Mr. Manchanda, I 
do not find any adequate ground for in- 
terfering with the discretion of the learned 
Senior Subordinate Judge. He has amply 
safeguarded the interests of the appellants 
by appointing them as the Receiver. All 
that they have been required to do isto 
keep an account and also to “keep intact” 
the benefits accruing from the factory 
during the pendency ofthe suit. The 
hearing of the suit is stated to have been 
fixed foradayin April. In these circum- 
stances, no real hardship is likely to be 
caused to the appellants by the order in 
question. ; ; 

In my opinion this appeal is without 
force and must be dismissed with costs. I 
order accordingly. 


D, Appeal dismissed. 





OUDH CHIEF COURT 
First Civil Appeal No. 61 of 1932 
February 22, 1935 
SRIVASTAVA AND Zta-UL-Hasan, JJ. 
Haji AHMAD ASHRAF AND O0OTHEBS— 
PLAINTIFFS—APPELLANTS 
versus 
Shah MURTAZA ASHRAF AND OTHERS— 
DEFEN DANTS— RESPONDENTS 

Muhammadan Law -— Waqi— Personal gift to 
spiritual guide — Mere fact ihat income of 
property has been appropriated for upkeep of 
mosque—Whether shows property was endowed 
property—Absence of evidence to show that it was 
waqt either by dedication or user—Endowment. 

A present in the nature of a personal gift to a spi- 
ritual guide cannot be said to constitute a wagf. 
The mere fact that the income arising out of the. 
property in suit had been appropriated for the: 
upkeep of a mosque not sufficient proof that it was; 
endowed property. Similarly where the finding; 
is that there was an arrangement by which the 
property was put under the management of the 
family with a view tothe application of the income 
in theursand fatiha ceremonies at the tomb of 
the original owner, an oral dedication cannot be 
inferred and the property cannot be said to be 
wagf property. Abdul Ghafur v. Shiam Sunder 
Das (6) and Fakhr-ud-din Shah v. Kifayat-ullah (8), 
relied on. Piran v. Abdool Karim (3), Shah Moham- 
mad Naim Ata v. Mohammad Shamas-ud-Din (4), 
Jewan Dass Sahoo v. Shah Kubeer-ood Din (5), dis- 
tinguished. [p. 1027, col. 2. | 

When the documentary evidence does not bear 
out the case that the property is wagf either by 
dedication or user and as regards oral evidence 
the utmost that the witnesses have said is that the 
income of the property have long been used for 
purposes of the shrineand there is nothing to prove 
that the property in question was ever made wagf 
or set apart in perpetuity for any pious object by 
anybody, the evidence cannot beheld to be. 
sufficient to prove the wagf natureof the property, 
[p. 1027, col. 2; p. 1028, col, 1, 
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E : T penal ih decree of the Addi- 
4i Subordinate Judge, Fyzabac 
Fuly 28. 1939, g yzabad, dated 

Messrs, A.M. Khwaja, Mohammad Ayub, 
Siraj Husain, Ajit Prasad, Faiyaz Ali, 
Alt Husain and M. Wasim, for the Appel- 
lante, 

Messrs. P. N. Chaudhri, Akhtar Husain, 
and Hyder Husain, for the Respondents. 

Judgment.—In the village of Rasulpur 

argah, perganna Birhar, Tahsil Tando, in 
the Fyzabad District, there is the tomb of 
a Muslim saint Shah Makhdoom Syed 
Ashraf Jabangir, popularly known as 
Makhdoom Saheb, who is said to have lived 
for one hundred and twenty years and died 
in the year 1390 of the Christian era. The 
urs or death anniversary of the saint is 
held every year for several days in the 
month of Muhurram and a fair is also held 
annually inthe month of Aghan; 

The Makhdoom Sahib was originally king 
of Samnan in Persia. He abdicated in 
favour of his brother and travelled in 
India where he became the disciple of a 
spiritual leader of Bengal. He remained a 
celibate throughout his life but adopted his 
sister's son, Shah Abdul Razzak, whom he 
had brought with him from Persia and Shah 
Abdul Razzak appears to have succeeded 
ae not only as his disciple but also as an 

eir. 

The suit out of which this appeal has 
arisen was brought by the plaintifis as a 
representative suit on behalf of the Muslim 
public against the defendants who are all 
descendants of Shah Abdul Razzak for 
possession of certain sharesin the villages 
of Rasulpur Dargah and Kachhaucha and 
for a declaration that the rest of patti 
Niamat Ashrafin Rasulpur Dargah and in 
Kachhaucha are wagf appertaining to the 
shrine of the Makhdoom Saheb and not the 
personal property of the defendants. It was 
also prayed that it be declared that the 
charhawa or offerings received at the urs 
and the jarob kashi charges levied from 
the shop-keepers in the fair, are also wagf 
for the purposes of the dargah or shrine. 

Most of the defendants contested the suit 
and it was dismissed by ‘the Court below, 
the learned Subordinate Judge of Fyzabad, 
who held that it was not proved that the 
property in dispute was wagf property. 

The plaintiffs have filed this appeal against 
the judgment of the learned Subordinate 
Judge but before we proceed to consider 
the evidence adduced by them in support 
of their claim, it is necessary that reference 
. pe briefly made to the history of the Makh- 


AHMAD ASGRAF V, MURPAZA ASHRAF 


15410 
doom Saheb and his family and of the 
property that was acquired by them in the - 
District of Fyzabad. 

In Mr, A. F. Millet’s report on the Settle- 
ment of the Fyzabad District, we find the 


following: 

“The Sayyids of Rasulpur —It is popularly believ- 
ed that Shah Makhdoom Sayyid Ashraf Jahangir 
was one of the first Mussalmans who settled in these 
parts He was the son of Ibrahim, King of Ispahan, 
Khorasan, and had the seat of his Government at 
Samnan, Seatan, a province of Persia On the death 
of his father he succeeded him on the throne at the 
early age of 15, and after reigning for seven years, 
he determined to devote the remainder of his days 
to the service of religion; and in this view he 
abdicated in favour of his younger brother, Muhammad 
Shah, He then assumed the pilgrim’s garb and 
travelled through Hindustan. In the course of bis 
wanderings he fell in with the renowned Shah Ala- 
ul-hag of Pandua, the Mahommadan capital of Rengal 
at the end of the 13th and first half of the 14th century, 
a man of profound sanctity whose pupil, for a pericd 
of twelve years, he then became, and from whom, as 
a mark of his appreciation, he received the last of 
his honorary titles, viz, Jahangir........... 

“ Makhdoom Ashraf was after a time deputed to 
propagate the faith of Islam in Upper India. A spot 
was indicated to him which he was to recognise 
from description, and there he was to dwell and 
erect his tomb, .............This be soon found in 
the spot where his tomb still stands, and the sur- 
rounding country he discovered to be in the posses- 
sion of one Darpan Nath, a Pandit of unlimited fame, 
who was then at the head of a gathering of five 
hundred jogisor pupils -. ~~ 

“The meeting of these men of opposing creeds is 
said to have been followed by a prolonged struggle 
for mental superiority, the aid of witchcraft and 
sorcery und every other black art being freely resorted 
to on either side; and this great theological duel at 
last eventuated in the complete subversion of the 
idolatrous belief, and the conversion of the Pandit to 
the faith ofthe Prophet. He then took the name of 
Kamal-ud-Din, and his tomb is still pointed out 
near that of his vanquisher as that of ‘Kamal Pandit.’ 

“The spot on which Makhdoom Ashraf's tomb now 
stands he selected for his residence, giving it the 
name of Ruhabad, Here he ended his days in the 
hundred and twentieth year of his age, A. D. 1390. 

“e Makhdoom Ashraf was succeeded by his nephew 
already named, Haji Abdul Razzaq, who changed the 
name of the family residence to kasulpur and added 
largely tothe place.... ...Three generations of the 
Hajis descendants continued to liye in Rasulpur, 
and then Shah Jafar, the fourth in descent having 
expelled one Rakamdio, the local Rajbhar Chief, 
from the neighbouring village of Kachhoncha, took 
possession of it; while his younger brother, Shah 
Muhammad, founded the hamlet which adjoins it on 
the west, to which he gave the name of Ashrafpur. 
Thenceforth the town was known as Ashrafpur- 
Kachhboncha, which name it still retains. 


“ Ata subsequent period amemberof the family, 
Shah Ali Makhdoom, also established himself in the 
neighbourhood. It is said that, being thirsty he drew 
water from a well, and having drunk thereof, he 
was heard to remark ‘Bas, Khari’ or in other words, 
‘enough, it is brackish’, and from that hour the name 
of the town that still exists there has been Baskhari. 

“ The fame of Makhdoom Ashraf aud Abdul Razzak 
and his descendants, inhabiting Kachhoncha and 
Baskhari, soon spread far and wide; and rent free 


b] ~ 


‘descendants of Abdul Razzak 


(Ex. 7, p.19). 


‘that appears to 
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grants were from time to time made for the support 
of themselves and their establishment by Jahangir, 


Shah Jahan and Aurangzeb, Emperors uf Delhi, the 
title deeds of which I have examined. These grants 


“weré recognised until the death of Asafuddaula, but 


in the-reign of his successor Saadat Ali, ten-sixteentbs 


.of them were resumed, and in later years the remain- 


ing aima lands of the family also disappeared under 
the usurpations of the chiefs of different clans that 
then overran the neighbourhood. We now find the 
| recorded at the 
revised settlement as proprietors of three villages 
only of Baskhari, Ashrafpur-Kachhonchaand Rasul- 

ur, in which latter is the shrine of the great saint 

imself, of ‘which more will be said when treating of 
fairs and shrines,” . , 

With regard to the village of Rasulpur, 
we have a still more definite account in the 
statement of proprietors or ikrar malikan 
verified in 1872 before the Settlement Court 
(vide Ex. A-3 p. 119 of the paper book). 
Therein it is said: 

“ About four hundred yearsago, Syed Mukhdoom 
Ashraf Jahangir who was the King of Samnan, 
having given up his kingdom, became an ascetic and 
in the course of his travels arrived at this place. 


- He liked the climate of this place very much. Darpan 


Nath Jogi who.was well versed in the art of magic 
was in possession of this land. The said magisian 


having embraced Islam became a disciple of the said ° 


Hazrat and offered his property to his murshid 
(spiritual guide). This place was all covered up with 
jungle at that time. The said ancestor having cut 
down the jungle, populated this village and named 
it Rasulpur after the name of his common ancestor ..... 5 

We have thus a fairly authentic account 
of how the villages in question came into 
the possession of Shah Abdul Razzak 


and his descendants. Towards the end 
‘of the eighteenth century of the 
Christian era, the sajjadanashin of 


the shrine was one Shah Niamat Ashraf. 
He had three sons, namely Shah Yahiya 
Ashraf, Shah Maksud Ashraf and Shah 
Aakariya Ashraf. In 1799 Shah Niamat 
Ashraf executed a deed (Ex. 25, p. 12) by 


“which he divided all his property among 


his three sons and appointed his youngest 


~ son Zakariya Ashrafas his successor to the 


office of sajjadanashin. This deed was 
executed onthe Rabiussani 15, 1214 A. H. 
Ten ‘years later, however, Shah Zakariya 


Ashraf made over the office of sajjadanashin 


to his eldest brother, Shah Yahiya ashraf by 
an agreement dated Zilhi7 17, 1224 A. H. 
Since then up to this 
day the office of sajjadanashin has been held 
by the descendants of Yahiya Ashraf, the 
present sajjadanashin being Shah Wajihud- 
din Ashraf, defendant No. 34. A dispute 
have arisen among the 
descendants of Shah Niamat Ashraf about 
the year 1810 was setiled oy an award of 
arbitrators (Ex. 20, p. 21) who held that 
except the holy cloak, sajjadanashini and 
the expenses connected with the khankah 
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which is the right of the sajjadanashin, any 
extent of property which has all along been 
chiefly inthe proprietorship of Shah Niamat 
Ashraf, deceased, the common ancestor, 
should be distributed equally in three 
shares among the sonsand grandsons of 
Shah Yahiya Ashraf, Maksud Ashraf and 
Zakariya Ashraf. In 1859 the descendants 
of Shah Niamat Ashraf including the then 
sajjadanashin, -Shah Majiduddin Ashraf 
entered into an agreement by which it was 
provided that Shah Majiduddin Ashraf, 
Badruddin Ashraf and Himayat Ashraf 
should remainin possession of five annas 
Shah 
Mahmud Ashraf, in that of five annas four 
pies and Abdul Karim, Abdul Rahim and 
Nazir Ashraf in that of the remaining five 
annas four pies share. It may be mentioned 
that while the first three named represent 
the branch of Shah Yahiya Ashraf, Mahmud 
Ashraf was the son of Niamat Ashraf’s 
second sou Maksud Ashraf and Abdul 
Karim, Abdul Rahim and Nazir Ashraf 
were the descendants of the third son 
Zakariya Ashraf (vide pedigree given at 
p. 154 of the paper book). The agree- 
ment further provided that the portion, 
according to the old practice, set apart from 
before and even now, for the expenses of the 
urs, the jagir of mujawars and others, the 
expenses of visitors, at Kachhaucha and 
dargah, shall remain in the hands of the 
sajjadanashin which he should spend on the 
urs and the shrine and in case of mis- 
appropriation and non-appropriation to said 
expenditure, we, the executants and our 
heirs have the power to effect a partition in 
proportion to shares. This agreement is 
dated September 30,1859, and is Ex. A-1 
(p. 29). Three months later, that is, on 
December 31, 1859, the sajjadanashin 
and the other executants of the previous 
agreement entered into a fresh agreement 
(Ex. A-2, p. 38) asit was considered that 
the agreement of September 380, 1699, 
was vague in its terms. By this agreement 


it was provided that 

‘half the lands, cultivated and uncultivated 
situate at the holy shrine, inclusive of all jagir lands 
of the mujawars, the mendicants and all fakirs 
which ig maintained up to this time anda fourth 7, e. 
four anna share out of sixteen anna items of offer- 
ings at the shrine and also those made by the 
disciples and well disposed of all kinds, both high 
and low, and all the garob kashi items shall remain in 
the hands of one ofthe executants, Shah Majidud- 
din Asnraf, the sajjadanashin for tue purposes of 
expenses relating to visitors and the expenditure 
connected withthe shrine and the urs, on condition 
that in case of proofof misappropriation, other 
executants and their heirs have the power to divide 
the same in proportion to ancestral shares and tha, 


1026 


the other half of the lands culturable and non- 
culturable, situate atthe holy shrine, ‘tapk? ‘sai’, 
etc., With all rights according to inheritance from 
ancestors among all the executants with this detail 
that one-third shall betaken by Majiduddin Ashraf, 
. Badaruddin Ashraf and Himayat Ashraf the second 
one-third by Shah Mahmud Ashraf and the 
remaining one-third by Abdul Karim, Nazir Ashraf 
and Abdur Rahim, more or less in proportion to their 
respective shares...” 


ln 1926 Shah Murtaza Ashraf, Shah 
Tufail Ahmad and Shah Syeed Ahmad, 
defendants Nos. 1 to 3, respectively, filed a 
suit (No. 46 of 1926) for recovery of possses- 
sion of their shares of the property on the 
allegation thatthe present sajjadanashin 
was not applying the income of the reserved 
half of the property to the urs and that 
consequently they were entitled under the 
agreement of December 31, 1859, to get 
their share of the property from him. The 
suit was contested by the sajjadanashin on 
the ground that the property was wakf and 
was dismissed by the trial Court, the 
Subordinate Judge of Fyzabad. In appeal, 
however, the learned District Judge 
reversed the decree of the trial Court and 
decreed the suit, and the decree of the 
District Judge was upheld by this Court. 
The judgment of this Courtis reported in 
Wajihuddin Ashraf v. Murtaza Ashraf (1). 

In 1929 defendants Nos. 15, 22, 25, 26, 27 
and some others brought a similar suit against 
the sajjadanashin for their shares of the 
property and that suit was eventually 
decreed by this Court durnig the pendency 
of the present suit vide Habib Ashraf v. 
Syed Wajthud Din (2). As defendants Nos. 
1 to 3 have obtained possession of the shares 
decreed in their favour, the plaintifis in the 
present suit pray for possession of those 
shares. The question for determination in 
this appeal is whether the property in 
dispute, namely, patti Niamat Ashraf of 
village Rasulpur Dargah and patti Niamat 
Ashraf of village Kachhaucha and the 
charhawa and jarob kashi are wagqf or not. 

The learned Counsel for the plaintiffs 
frankly conceded at the very outset that he 
could not referus to any instrument by 
which the property in question should have 
been made wagf by any. person. He 
however, relied on various documents and 
on the oral evidence of plaintiffs’ witnesses 
in support of the plaintiffs’ allegations. 
We have heard the arguments in this case 
at great length and considered every piece 
of evidence referred to on behalf of the 
appellants but are unable to hold that the 

(1) 120 Ind, Oas. 828; 6 O W N &91; AIR 1930 
Oudh 32; Ind. Rul. (1930) Oudh 28. 


(z) 144 Ind, Oas. 654; 10 O W N 214; A IR 1933 
Oudh 222; Ind. Rul. (1933) Oudb 272, 
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alleged wagf has been proved. On the 
other hand there is ample evidence of the 
fact that the villages of Kachhaucha, 
Rasulpur and Baekhari were always treated 
by the descendants of Abdul Razzak as 
their personal property..-In the partition 
deed of Jtabtussani 15, 1214, A. H. (Ex. 
25) Shah Niamat Ashraf himself describes 
the property dealt with therein as owned 
and possessed by me which are in my 
proprietary possession and enjoyment, and 
there is nothing in our judgment in this 
document which would show that the 
executant was . referring to any wagf 
property. Much stress was laid on the 
word ‘‘wala” occurring in the phrase “min 
haisush shira wal wala” occurring in this 
document, but while “wala” is a term 
applied under the Muhammdan Law to a 
particuler-kind of inheritance, we have not 
been referred to any authority in support 
of the proposition that this word (or even 
wila’ 1fit be so read) refers to wagf. 

Then again the agreements of September 
and December 1859 treat the property in 
the family as personal property and not 
as wagf property. 
of the property and of charhawa and jarob 
kashi were set apart in the later agreement 
of December 31, 1859, for expenses of the 


dargah was made the basis of an argument 


that the executants of the agreements were 
thereby acknowledging a pre-existing waqf. 
We are unable to accept this argument, 
The provision referred to wastoour mind 
no more than an arrangement arrived at 
between the descendants of Shah Niamat 
Ashraf for upkeep and proper management 
of the shrine and the fair from which 
they derived an income. Moreover, the 
very fact that the terms of the two agree- 
ments differ shows that the executants of 
those agreements were not giving effect to 
any pre-existing wagf but were making 
arrangements that appeared to them to be 


suitable for carrying on the urs and the - 


fair. This view is further strengthened by 
the provision in both these agreements 
about their right to partition the property 
set apart for the expenses ofthe dargah in 
case of any malfeasance or misfeasance on 
the part of the sajjadanashin. 

Further, from the history of how the 
villages of Rasulpur and Kachhaucha came 
into the possession of this. family which we 
have given above, it is clear that while 
Rasulpur was made, a present of to the 
Makhoom Saheb by Darpan Nath, known 
afterwards at Kamal Shah, Kachhaucha 
was taken possession of by a branch of 


The -fact that a portion . 
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Haji Abdul Razzak’s descendants after 
driving out the local Rajbhar Chief. The 
present by Kamal Shah must be taken to be 
in the: nature of a personal gift to his 
spiritual guide and cannot be assumed to be 


a wags. 
behalf of the 


Reliance was “placed on 


plaintiffs on certain documents on the 
record, e. g. Ex. 1 (p. 1), Ex. 4 
(p. 3), Ex. 51 P. W. No. 1 (p. 7), 


Ex. 92 P. W. No.1 (p. 6), Ex.55 P. W. 
No.2 (p. 11) and Ex. 59 P. W. No.2 
(p. 8) as showing that some lands were 
granted to the descendants of Shah Abdul 
Razzak by the Emperors of Delhi but none 
of these documents relatesto the villages of 
Rasulpur and Kachhaucha which are in 
question in this suit. 

It was also argued that if the sajjada- 
nashins lost some of the waqf property, they 
were liable to make good ths loss out of the 
villages in question, even if those villages 
be considered to be their personal property 
and texts were quoted from Kitabul Asaf fi 
Ahkamul Augaf in support of this proposi- 
tion; but in the first place a!l the documents 
relied on by the plaintiffs and referred to 
above show that the grants to different 
descendants of Shah Abdul Razzak were 
‘personal and not in the nature of wagf, and, 
in the second, there is absolutely no 
evidence to show that any property was 
wasted or lost through the negligence or 
misconduct of any of the sajjadanashins. 
The plaintifis themselves in para. 3 of their 
plaint state that 

“Nawab Saadat Ali Khan during his rule confiscated 
a major portion out of the above-mentioned grants 
made by way of a wagf. The leaders of different 
tribes attacked some villages and lands during the 
misrule of the Oudh kings and usurped them. 
Eventually at the time when the British rule 
commenced in the province of Oudh, only villages 
Rasulpur Dargah, Kachhaucha and Baskhari were 
left as muafis by way of a wagf appertaining to the 
| Shrine of Hazrat Makhdoom Sahab, while the rest of 
the villages had gone out of the possession and 
occupation of the sajjadanashin of the shrine”, 

There is not a word in the plaint to show 
that any of the properties was lost by the 
-sajjadanashin through misconduct. 

The learned Counsel for -the plaintiffs 
relied on the case of Piran v. Abdool Karim 
(3) which lays down that the use of the word 
‘wagf’ is not necessary to constitute a waqf 
and that so long as it appears that the 
intention of the donor is to set apart 
any specific property or the proceeds 
thereof for the maintenance or support in 
perpetuity of a specifie object recognized 
as plous by Muhammadan Law, ig 


(3) 19 O 203. 
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amonnts to a valid and binding dedica- 
tion. In the present case, however, 
we have shown that there is nothing to 
prove that the property in question was 
ever made wagf or set apart in perpetuity 
for any pious object by anvbody. The 
case of Shah Mohammad Naim Ata v. 
Mohammad Shamas-ud-din (4) is als) not 
in point as there is nothing in the present 
case to show that the property in question 
was given to the sajjaddanashin ofthe khan- 
kah for the upkeep of the buildings and the 
school connected therewith. Nor does the 
case of Jewan Dass Sahoo v, Shah Kubeer- 
ood-Deen (5), help the plaintiffs as there is 
nothing in the present case to bear out the 
plaintiffs’ allegation about the wagf nature 
of the property. On the other hand, in 
the case of Abdul Ghafur v. Shiam Sundar 
Das (9), “Mr. J. Lindsay and Mr, J. 
Stuart held, following the Privy Council case 
of Konwar Doorganath Ray v. Ram Chunder 
(7) that the mere fact that the income aris- 
ing out of the property in suit had been ap- 
propriated for the upkeep of a mosque was 
not sufficient proof that it was endowed 
property. Similarly a Beuch of the Allaha- 
bad High Court held in the case of 
Fakhr-ud-din Shah v. Kifayat-ul-lah (8) 
that where the finding is that there was 
an arrangment by which the property was 
put under the management of the family 
with a view to the application of the in- 
come in the urs and fatiha ceremonies at 
the tomb of the original owner, an oral 
dedication could not be inferred and the 
property could not be said to be waqf 
property. We are, therefore, of opinion 
that so far the documentary evidence goes, 
it does not bear out the plaintiffs’ case that 
the property in suit is waqf either by de- 
dication or by user. We see no reason to 
come toa finding other than that at which 
two Benches of this Court arrived in the 
cases of 1926 and 1929. 
As regards the oral evidence, the plaint- 
iffs have no doubt produced a large num- 
ber of witnesses some of whom include 
descendants of Shah Niamat Ashraf and 
others, officials and members of the public 
but oral evidence in a case of this kind is 
of little help. None of the witnesses can 
say that the property in sult was made 
(4) 100 Ind. Oas. 241; 4 O W N 116; A I R 1927 Oudh 


- 2 Luck 109. 
l2 MLL A 390; 6 WRPO 3; 1 Suther P O J 100; 


1 Sar. P O J 206; 18 E R 348. 
(6) 17 Ind. Oas. 303; 16 O O 76. l i 
(7) 20 341;4 L A 52; 3 Sar. 681; 3 Suther 375 


P 6), 
(6) 8 Ind, Cas, 578; 7 A L J 1095, 
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waqf in his presence and the utmost that 


‘the witnesses have said is that the income - 


of the property has long been used for 
‘purposes of the shrine but as already noted 
this is not sufficient to prove the waqf 
nature of the property. 

So far as charhawa or offerings at the 
shrine is concerned, we find the following 
on p. 30 of the book Lataif-i-Ashrafi referr- 
ed to by Mr. Millet in para. 516 of his 
report on the settlement of the Fyzabad 
District. This book is Ex. 49 in the case:— 
_ “Wa agar qabr pir bashad futuheear dar 
tnjanehad badohu ba makhdoom zadagan 
berasanad”. ` 

This clearly shows that offerings made at 
a tomb are intended for the descendants of 
the saint whose tomb it is. 

For the above reasons, we arein agree- 
ment with the finding of the learned 
Subordinate Judge and dismiss this appeal 
with costs. l 


N. Appeal dismissed. 


_, ALLAHABAD HIGH COURT 
Civil Revision Application No. 39 of 1934 
August 13, 1934 
KENDALL, J. 

DATTATRAY MAHADAJI PHADNIS 

—~ PLAINTIFF —APPLICANT 
VETSUS 
RAMA DATT SHARMA—Derenpayt— 
l OPPOSITE PARTY, 

Civil Procedure Code (Act V of 1908), ss. 115, 151, 
2, 0. VIL, r. 11—Lower Court considering the matter 
judicially and refusing to exercise discretion under 
s, 151—Question of jurisdiction, if  arises—S, 115, 
if applies—Order rejecting plaint under O. VII, 
r. 11—Whether a decree. 

Section 115, Oivil Procedure Code, 
applied toa case where the lower Court 
sidered the matter judicially and has refused to 
exercise its discretion under s. 151, so that no 
question of jurisdiction arises at all, 

An order rejecting a plaint under O. VII, r, 1], 
Civil Procedure Code,is a decree within the defini- 
tion of s. 2. 


C. R. App. from a decision of the Munsif, 
Banda, dated December 21, 1933. 

Mr. Mushtag Ahmad, for the Applicant, 

Mr. K. Verma, for the Opposite Party. 
_ Order.—The present application is 
stated to be one for the revision of an 
order of the Munsif of Banda, dated 
December 21, 1933, rejecting an applica- 
tion for an order restoring to the Munsit’s 
file an application for review of a previous 
order, dated November 1, 1933, rejecting 
the applicant's plaint, A preliminary 
objection was raised that the provisions 


cannot be 
has con- 
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of s. 115, Civil Procedure Code, would 
not apply in a case like this, where the 
Munsif had merely refused to exercise 
the powers vested in him under s. 15), 
Civil Procedure Code:. It was, however, 
submitted on behalf of the applicant that 
the order of the Munsif showed that he 
was dealing with the matter not under 
s. 151, but under O. XLVII, s. 7, cl. (2), 
Civil Procedure Code, and that in this he 
was wrong because the application for 
review had been rejected, not in conse- 
quence of the failure of the applicant to 
appear, ‘he did in fact appear through 
his pairokar or agent), but in consequence 
of his failure to make up the deficiency 
in court-fees. There has been some argu- 
ment on this point, but I do not propose 
to discuss it at length, because it is 
quite clear from the Munsif’s order that 
he did believe that he was dealing with 
the matter under s. 151. He remarks at 
the end of his order: 

“After taking into consideration the entire cir- 
cumstances, I am satisfied that there. are. no 
extenuating circumstances in favour of the applicant 


on facts as well to justify the exercise of the 
power conferred under s. 151, Civil Procedure Code.” 


The matter might, therefore, be disposed — 


of summarily on the ground that s. 115, 
cannot be applied tothe case because the 
Munsif has considered the matter jadicially 
and has refused to exercise his discretion 


under 8. 15], so that no question of 
jurisdiction arises at all. There are, how- 
ever circumstances in which this Court 


would itself be justified in exercising its 
discretion under s, 151 and setting aside 
the order of the Munsif. If the cir- 
cumstances immediately attending the 
Munsif's order rejecting the application for 
review are considered by themselves and 
without. reference to what went before they 
might justify this Court in setting aside 
the order. The plaint had originally been 
rejected on November, 1932, on the ground 
that the court-fee paid was insufficient : 
but subsequently on July 22,. 1933, the 
Munsif conditionally allowed an application 
for review of this order on the condition 
that the balance due for court-fees was 
paid in full within 25 days, that is to say 
by August 16, 1933. On that date, ac- 
cording to the affidavit filed by the ap- 
plicant, he appeared and stated that 
the money had not yet been received from 
Bombay, but might arrive at any moment, 
and it did actually arrive by telegraphic 
money order the same evening after the 
Court was closed. 
But when the applicant appeared ig 


N 


x 


filed on 
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Court on August 17, the Munsif said that 
he had already dismissed the application 
for review at LO 4. m. If these were 
the only circumstances to be considered, 
namely, that the. Munsif had believed the 
case to be a good: one for review, and 
that the condition imposed by him had 
only been nominally violated—the money 
having been available on the last date 
allowed and having been proffered in Coart 
on the following day as soon as the 
Court opened—it might be held that the 
Munsif had acted with too much rigour 
in rejecting the application for review 
and had in consequence not acted judicial- 
ly in refusing to set that order aside ata 
subsequent stage under s. 151. There are, 
however, other circumstances in the case 
that IT am bound to take into considera- 
tion. 

The suit concerned is one of a number 
instituted by the liquidator of a certain 
company whose headquarters were at 
Bombay. The company was one that had 
carried on business by granting loans on 
receipt of certain fees. It had received 
fees from some persons and was consequent- 
ly indebted to them, and it had issued 
loans to other persons which had not been 
repaid, and consequently had claims 
against them. The company went into 
voluntary liquidation in 1930, and the 
liquidator was appointed for the purpose 
of realising the money from the debtors 
and “paying it tothe creditors of the firm. 
He had instituted suits all over the country, 
and Iam informed that 126 suits involving 
about Rs. 29,000 were instituted in Banda 
District alone. The liquidator, however, 
had no money to start with and when 
the suits were filed in the Court of the 
Munsif of Banda on the last day of 
limitation, namely, August 1, 1932-through 
the liquidator’s agent, it was impossible 
for him to provide tke money necessary 
for the court-fees, so that the plaints were 
insufficient court-fee stamps. 1 
do not know what the circumstances of 
the other suits were, but in the present 
suit the order sheet shows . that on two 
dates.after the filing of the plaint, namely, 
on September 3, 1932, and October 10, 
1932, further time was allowed by the 
Court, and it was not until November 1, 
1932, that the plaint was finally rejected 
under r. 11. O. VII. 

It may be noted that the Court had 
no’ option but to reject the plaint under 
the provisions of this rule, and that the 
Order rejecting the plaint was a “ decree” 
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within the definition of s. 2, Civil Procedure 
Code. On January 3, 1933, however the 
applicant applied for restoration of the 
suit, and the Munsif, rightly appreciating 
that the only remedy of the applicant 
was either an appeal against the decree 
or an application for review, treated it as 
an application for review, and allowed 
time for the payment of the necessary 
fees. These fees were paid and, as I have 
already remarked, on June 22, 1933, the 
order passed was that the application for 
review was conditionally granted provided 
that the conrtfees were paid in full 
within 25 days. What happened after 
that I have already described. I am not 
in a position to say why the Munsif 
believed that there were good grounds 
for granting a review if this condition 
were fulfilled. An affidavit had been filed 
in his Court showing the difficullies under 
which the liquidator was labouring. But 
these difficulties however real in themse- 
Ives, had nothing to do with the ground 
set forth in O. XLVII as good ground for 
a review, and I am, therefore, of opinion 
that this order of July 22, 1933, was in 
itself not a proper order. 

If it had been a proper order and if 
the application for review had subsequent- 
ly been rejected because the money had 
been proffered by the applicantonly a few 
hours after the expiration of the period 
allowed to him,then, in my opinion, the 
Court would have been acting with judicial 
discretion in accepting the money and allow- 
ing the review. As however there were no 
proper grounds for allowing a review at all, 
I shall not be justified in using the 
powers vested in this Court bys. 15l of 
the Code in interfering with the order 


passed. The applicantion is, therefore, 
dismissed with costs, | | se 
D. Application dismissed, 





OUDH CHIEF COURT 
Second Civil Appeal No. 253 of 1933 
February 13, 1939 
Nanavourty, J. 
RAMZANI—Dgrenpant—APPELLANE 
VETSUS 
Chaudhri BANSIDHAR—P.LaIntire— 
RESPONDENT 
Evidence Act (I of 1872), s. 116—Estoppel— Land- 
lord and tenant—Principle, if relates also to 
tenancies other than those in which the tenant was 
first let into possession — Person entering into contract 
with landlord by payment of rent-—-Whether estopped 
from challenging title of landlord—Civil Procedure 
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Code (Act V of 1908), s. 100—Finding of fact based 
on admissible evidence—Whether can be challenged in 
second appeal, 

Section 116, Evidence Act, relates also to tenancies 
other than those in which the tenant was first let into 
possession. The principle of estoppel applicable 
will be the same whether a man was Jet into posses- 
-810n or whether he has continued in such possession 
by apesing agreement between himself and his land- 

ord, 


_Where a person has entered into a contract with 
his landlord by payment of rent, he is bound by 
that contract and is estopped from challenging the 
title of his landlord unless he can prove fraud, mis- 
representation, coercion or mistake. When he fails 
to prove that he is the owner of the shop in suit, he 
1s estopped from denying the title of the landlord as 
laid down ins 116, Evidence Act. Untiland unless 
he gives up his tenancy he cannot set up any 
“Jus tertii” in favour of a third person. 

A finding of fact based upon admissible evidence 
cannot be challerged in second appeal. 


5. O. A, against an order of the Sub- 
Judge of Mohanlalganj, Lucknow, dated 
April 29 1933. 

Messrs. Zahur Ahmad and Rameshar 
Dayal, for the Appellant, 

Mr. Nazir-ud-din, for the Respondent. 


Judgment.—This is a defendant's 
appeal against a judgment of the learned 
Subordinate Judge of Mohanlalgang, at 
Lucknow, dated April 29, 1933, upholding 
the judgment and decree of the learned 
Munsif of South Lucknow, dated Novem- 

ber 30, 1932. 
| The facts out of which this appeal 
arises are briefly as follows :— 


The plaintiff, Chaudhuri Bansi Dhar, 
filed the present suit on the allegation that 
Nawab Qamar Jehan Begam was the 
‘owner of Mohalla Fatehganj and bazar 
Fatehganj in the city of Lucknow, that 
on July 31, 1931, she gave a theka or 
lease for realising tahbazari dues and 
rents of shops in Fatehganj bazar to the 
plaintiff, that under this theka or lease 
the plaintiff was entitled to realise ar- 
rears of rent from the defendant Ramzani, 
who was occupying a shop in bazar 
Fatehganj as the tenant of Nawab Qamar 
Jehan Begam, and had been paying Rs. 2 y 
month as rent to her, that arrears of rent for 
the period July 1, 1929, to July 31, 1931, 
were due from the defendant, that the 
plaintiff sent a notice to the defendant on 
December, 5, 1931, asking him to vacate 
the shop but the defendant did not do so 
and that, therefore, the plaintiff was 
obliged to file this suit. 

The defendant in his written statement 
denied the plaint allegations, and alleged 
that he was notin possession of any land 
belonging to Nawab Qamar Jehan Begam, 
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that he was not a tenant of the latter, 
that no rent was due from him, and that, 
even in case the Court found that the 
relationship of landlord and tenant existed 
between -the parties, then, as the defend- 
ant had entered into.the transaction with 
Nawab Qamar Jahan ‘Begam under a mis- 
take or misapprehension of the true state 
of things, the sorkhat executed by him on 
May 30, 1919, did not estop him from 
challenging the title of Nawab Qamar 
Jehan Begum. 

Upon the pleadings of the parties the 
learned Munsif framed the following is- 
gues :— . 

1. Is the defendant a tenant of the 
plaintiff in respect ofthe land in suit ? 

2. Did the defendant attorn to the plain- 
iff under a misrepresentation or mistake as 
alleged by him ? 

3. To what relief, if any, is the plaint- 
iff entitled ? The learned Munsif held on 
the Ist issue thatthe defendant was a te- 
nant of the plaintiff inrespect of the land 
in suit. His finding on the second issue 
was that the defendant had failed to 
prove any mistake or misrepresentation 
and, therefore, he decided issue No. 2 
against the defendant and in favour of the 
plaintiff. He accordingly decreed the 
plaintiff's suit with costs. 

The defendant appealed and his appeal 
was heard by the learned Subordinate 
Judge of Mohanlalganj at Lucknow, who 
upheld the judgment of the trial Court 
and held that the defendant had failed 
to prove his title as owner of the shop in 
question, and held that he was a mere 
tenant of Nawab Qamar Jehan Begam. 
He accordingly dismissed the appeal of 
the defendant, who has now come to this 
Gourt in second appeal. 

The first three grounds taken in the 
memorandum of appeal relate tothe no- 
tice of ejectment issued by the plaintiff. The 
learned Counsel for the appellant has him- 
self frankly admitted that there is no force 
in these three grounds of his memorandum 
of appeal and he has not argued those 
grounds, It is, therefore, not necessary 
for me to discuss them. ? 

The principal question of law argue 
before me at great length by the learned 
Counsel for the appellant is that the lower 
Appellate Court was wrong in holding 
that the defendant-appellant Ramzani was 
estopped from denying the title of the 
plaintiff-respondent, and in support of his 
contention the learned Oounsel relied upon 
a ruling of thig Court reported in Bishy- 
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nath Saran Singh v. Suraj Pal Singh (1), 
in which it was held that the plea of 
estoppel was of no avail when tenants 
were not put in possession by kabuliyats 
entered into by certain members of their 
family on account of misrepresentation as 
to the legal position, The vase of Bishen 
Narain Bhargava v. Fida Husain 112 
Ind. Cas. 302 (2), was also cited by the 
learned Counsel for the appellant. In my 
opinion, these rulings have no applicabi- 
lity to the facts of the present case, þe- 
cause the title of the defendant had been 
proved to the satisfaction of the Court in 
those cases. Inthe present case, as pointed 
out by the learned Subordinate Judge 
the defeudant has failed to prove that he 
was the ownerof the shop in dispute. 
Upon this point the learned Subordinate 
Judge made the following observation : 

“I consider next the title of the defendant to the 
shop. | agree with the learned Munsif that his 
title is not proved. He alleged in the pleadings 
that he was the owner of the shop, but did not 
say how he wasthe owner, In the witness-box for 
the first time he stated that his father had pur- 
chased the site from ilahi Bakhsh, the former owner 
ofthe site. There is no sale-deed nor any reliable 
evidence. I find that he, the defendant or his father 
was not the owner of the shop, Then what is 
the defendant's position ? Heisa tenant of Qamar 
Jehan. He admits that he has executed a lease in 
her favour regarding the shop in suit. It is not 
proved that any fraud or undue influence was 
practised upon him. He does not admit that heever 
paid rent to her, but this fact is proved from the 
receipts and counter-foils and registers filed in this 
case,” 

Section il6of the Indian Evidence Act 
runs as follows :— 

“No tenant of immovable pruperty,or person 
claiming through such tenant, shall, during the con- 
tinuance of the tenancy, ba permitted to deny that 
the landlord of such tenant hadat the beginning of 
the tenancy a title to such immovable prop:rty.” 


Even if Kumzani or his father Shiorati 
had been in possession of-this shop before 
the execution of the leass or sarkhat dated 
May 30, 1919, still from that date a new 
_ tenancy commenced whereby they became 
the tenants of Nawab Qamar Jehan Begun, 
and, in virtue of the provisions of s. 116, 
of the Indian Evidence Act, it was not 
open to Ramzani or his father Shubrati to 
question the title of Nawab Qamar Jehan 
Begum to the shop in dispute. 

In Venkata Chetty v. Aiyanna Goundan 
(3) it was held by the Fuil Bencn of the 
Madras High Court that a tenant who 
had-executed a lease, but had not been 

(1) 106 Ind. Cas. 8; 4 O W N 1037; AI R 1928 
Oudh 33, 

(2; Liz Ind, Cas. 382, 

(3) 36 Ind, Uas. 314; 42 M oul; 3: M LJ 712; 20M 

T47, (1917) M W N 55; 5 L W 304, 
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let into possession by the lessor, was €s- 
topped from denying his lessor's title in 
the absence of proof that he executed the 
lease inignorance of the defect in his 
lessor’s title or in the absence of proof 
that his execution of the lease was pro- 
cured by fraud, misrepresentation or coer- 
cion. 

In Bilas Kunwar v. Desraj Ranjit Singh 
(4) their Lordships of the Pıivy Council 
made the following pronouncement :— 

“Section 116 of the Indian lêvidence Act 1s per- 
fectly clear on the pointand rests on the principle 
well established by many English cases that a tenant 
who has been let into possession cannot deny the 
landlord's title, however defestive it might be, so 
long as he has not openly restored possession by 
surrender to the landlord.” 

The question as to whether the words 
“at the beginning of the tenancy” occur- 
ring in s. 116 of the Indian Evidence 
Act refer to the commencement of the 
particular lease or contract between the 
tenant and the landlord or whether they 
refer tothe beginning of the occupation 
of land by the tenant or by the person 
through whom he claims is not free from 
doubt, but it seems to me that the better 
view is to hold that s. 116 of the 
Indian Evidence Act relates also to tenan- 
cies other than those in which the tenant 
was first let into possession, The words 
“let into possession” used by their Lord- 
ships of the Privy Council in Bilas Kuar's 
case (4), quoted above do not appear to 
me to have any special significance or 
emphasis, and the principle would he the 
same whether a man was let into posses- 
sion or whether he has continued in such 
possession by specific agreement between 
himself and his landlord. Under s. 11] of 
the Tianefer of Property Act, a lessee is 
bound to deliver possession at the end of 
the tenancy, and if he wishes to support 
the title of a third party, he can only do 
so after he has surrendered the lease to 
his original landlord. 

It seems to me, therefore, in the circum- 
stunces of the present case that Ramzani, 
having entered into a contract with Nawab 
Qamar Jehan Begum by payment of rent 
in respect of the shop in suit, is bound 
by that contract and is estopped from 
challenging the title of his landlord unless 
he can prove fraud, misrepresentation, coer- 
cion or mistake. 

In Sarat Chandra Dey v. Gopal Chandra 


(4) 30 Ind. Cas. 293; 37 A 557; 190 W N 1207, 2) 
M Liz) 335; 2 L W.830;18 ML T 240; :3 A LJ 'y91; 
17 Bom. L R 1006;;22 UJL Jj,916;3 (1915) M W N 757: 
42 LA 202420). 
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Laha (5), their Lordships of the Privy 
Council observed that s. 116 of the Evi- 
dence Act was not different from the 
English Law of estoppel, and there was 
no warrant for adding qualifying conditions 
and a similar observation was made in the 
case of Asmat-un-nissa Khatun v. Herendra 
Lal Biswas (6). 

As observed by the two lower Courts 
the defendant-appellant Ramzani has 
failed to prove that he executed the sarkat 
under any ‘fraud, misrepresentation or 
mistake. The learned Subordinate Judge 
has remarked that if Ramzani has proved 
his ownership, he, the Subordinate Judge, 
would have believed that Ramzani executed 
that lease and paid rent to Qamar Jehan 
Begum by mistake, and would have set 
aside the tenancy. As itis, since the de- 
fendant has failed to provethat he isthe 
owner of the shop in suit, he is estopped 
from denying the title of Qamar Jehan 
Begum aslaid down ins. 116 of the Indian 
Evidence Act, 

The learned Counsel for the appellant 
has also argued that Ramzani could ‘set 
up the title of third person. In my 
Opinion, until and unless a Razani gives 
up his tenancy, he cannot set up any 
“gus tertit” in favour of a third person. It 
is true that plot No. 704 is shown in the 
Settlement Khasra Ex.-A-4, as the khandal, 
or ruined house of Ilahi Bakhsh, but 
there is no evidence on the record to show 
that Ilahi Bakhsh ever sold this khandal 
to Shubrati, the father of Ramzani, the 
defendant-appellant, as now alleged by the 
latter. No sale-deed executed by Ilah- 
Bakhsh in favour of Shubrati is forthcom- 
ing, and itis always open tothe defendant- 
appellant, if so advised, to bring a sepa- 
rate suit to establish his title after giv- 
ing up his tenancy under the lease exe- 
cuted by him in favour of Qamar Jehan 
Begum. 

In view of the fact that the defendant- 
appellant is estopped from challenging 
the title of the plaintiff, it is not necessary 
for meto discuss the title of Nawab Qamar 
Jehan Begum to the plot insuit, but I 
may note that the finding of the lower Ap- 
pellate Court on this point is a finding of 
fact, based upon admissible evidence, and 
cannot be challenged in second appeal. 

The result is, that this appeal fails, and 
is dismissed with costs. 


Ne Appeal dismissed. 


(5) 20 0 296; 19I A 203; 6 Sar, 224 (P O.). 
(6) 35 0 204; 8-O L J 29,120 WN 721, 
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PATNA HIGH COURT 
Second Civil Appeals Nos. 440 to 492 
and 977 to 1029 of 1928 and 774 to 
804 and 1418 to 1448 of 1928 
August 19, 1932 
KULWANT SAHAY AND ROWLAND, JJ. 
Musammat DHARICHHNA KUARI 
AND OTHERS—APPELLANTS 


Versus 
RAMYAD KUAR AND O0OTHERS— 


RESPONDENTS 

Limitation Act (IX of 3508), s, 22, Sch I, Art. 141— 
Delivery of possession under decree— Effect of— Entry, 
if effective against ihird party—Trespasser—Proof of 
adverse pcssession--Necessity of— Adverse possession 
— Absolute title, when established -Entry by owner 
after twelve years—Proof of possession for twelve 
years—Necessity of—Acts of possession by owner not 
sufficient to constitute adverse possession— Whether 
destroys continuity of trespasser's possession—Co- 
sharer— Plaintiffs alleging to be fractional landlords 
but alleged by defendant to be trespassers—Whe- 
ther become co-sharers—Bengal Tenancy.Act (VIII 
of 1885), s.60—Bengal Land Registration Act (VII 
of 1876), s. 78—Person not recorded as proprietor— 
Whether can obtain decree for rent, 

Delivery of possession under a decree is suffici- 
ent to operate as an entry on the property as 
against the parties against whom a decree is held 
but not against third parties though the delivery 
purports to be of the whole interest in the property. 
To establish an entry the owner must show some- 
thing further. He must show that he has exercised 
acts of possession over the property. On the other 
hand; if the plaintiffs should wish the Court to 
hold that they acquired a title by adverse posses- 
sion they must show that such possession was 
adequate in continuity, in publicity and in extent 
and continued so right down to the expiry of the 
period required to extinguish the right of the 
owner to the property within the terms of €. 28, 
Limitation Act, |p. 1036, col. 2.) 

Absolute title by adverse possession can be 
established only on proof of continuous possession 
for an uninterrupted period of 12 years. It is 
essential that possession should be continuous and 
uninterrupted. Any break in the continuity would 
destroy the efect of previous adverse possession 
and give a fresh start to the period of limitation, 
lf within the period of 12 years the rightful 
owner re-enters and obtains possession ofthe pro- 
perty for any period, however short, the running 
of time under the statute will be interrupted and 
if the. trespasser re-enters, time will begin to 
run afresh. [p. 1036, cols, 1 & 2.] 

When the holder of the title proves that he too 
has been exercising, during the currency of -his 
title, various acts of possession, then the quality of 
these acts, even though they might have failed to 
constitute adverse possesion as against another, 
may be abundantly srfficient to destroy that 
adequacy and interrupt that exclusiveness -and 
continuity which is demanded from any person 
challenging by possession the title which he 
holds. [p. 1037, col. 1,] 

The fact that the plaintifis claim to be fiac- 
tional landlords will not maké them  co-sharers 
with the person who alleges them not to be his co- 
sharers but to be trespassers. - |p. 1036, col, 1.] 

Where a person institutes suits for recovery of 
rent is not recorded as proprietor in the registra- 
tion department, he is debarred from getting decrees 


a 
t 
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a tor rent: in view of a8. | 60, Bengal Tenancy Act 


with s. 78, Land Registration Act. [p. 1038, col. 1] 

S. ©. A. against the decision of the 
District Judge, Shahabad, dated Septem- 
ber 20, 1927, and January 14, 1928. 

Messrs. S. M. Mullick, P. Dayal, Sundar 
Lal and Ramnandan Prasad, for the Ap- 
pellants, 

Messrs. Bindeshwart Prasad, Syed Ali 
Khan, K. P. Upadhaya and Bajrang Sahai, 
for the Respondents. 


Rowland, J.—These appeals which have 
been made aralogous arise out of two 
judgments dated September 20, 1927, and 
January 14, 1928, respectively of the 
District Judge of Shahabad on appeal 
from decisions of two successive Munsifs 
of Buxar in batches of rent suits tried 
analogously. It will be convenient to begin 
by stating particulars of the suits and 
appeals. Afusammat Dharichhna Kuari, 
brought 53 rent suits claiming rent from 
cultivating tenants to the extent of her 
share which was said to be 5 annas 16 
karants in Sheo Bux Singh putti and 3 
annas 2 pies 8 karanis in Naunidh Singh, 
putti in respect of the holding occupied 
by them alleged by her to fall in her 
estate of Gangbarar Sheo Bux putti and 
Gangbarar Naunidh Singh putti. She 
impleaded the Maharaja of Dumraon cn 
the ground that he claimed to be pro- 
prietor of the holdings as part of his 
estate Naubarar and she prayed for 
declaration of title as against him and 
récovery of rent as against the 
tenants. The Munsif dismissed the suits 
and the District Judge modified that 
decision giving the plaintiff a declaration 
of title as against the Maharaja, but 
refusing her decrees for rent as against 
the tenants. Out of this decision appeals 
bearing numbers between 440 and 492 are 
presented by the plaintiff and appeals 
bearing numbers between 877 and 1029 
are by the Maharaja. Jn the other batch 
31 suits were instituted by Raghunath 
Prashad Sahu and others claiming similarly 
that the holdings are in their estate 
Gangbarar Janubi putti Sheo Bux Singh 
and not in the Maharaja’s estate of 
Naubarar and praying to realise rent 
from the tenants to the extent of the 
share of the plaintifis, namely, 2 annas 
8 pies in putit Sheo Bux Singh. As in 
the other batch- the Munsif dismissed the 
suit and the District Judge modified that 
decision giving the plaintiffs a declaration 
of title, but refusing them decrees for 
rent. From this decision appeals are pre- 
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ferred by Maharaja bearing humberg 
between 774 and 80! and appeals are 
preferred by the plaintiff bearing numbers 
between 1418 and 1448. 

The general nature of the dispute which 
has been going on her some years is 
disclosed in the judgment ofthe District 
Judge who has summarised the history of 
the movements of the river Ganges and 
of the consequent successive formations of 
new estates in the earlier portion of his 
judgment. It is not necessary lo go over 
all this ground again, but it should be 
noted that the estate Sheopur Diar Gang- 
barar was surveyed in 1839 and 
1840 and the plots of land measured and 
numbered, the last plot at the sonthern 
extremity of the estate being plot No. 920 
and the District Judge has held that in 
some of the suits all of the lands and {in 
the rest of the suits some of the lands 
lie outside the boundary of the estate 
Gangbarar as survesed and fixed in 1840. 
Subsequent to 1810 several thousand 
bighas accreted on the south of this 
boundary and in 1862 a new estate was 
formed bearing the name Sheopur Diar 
Naubarar with a revenue of Rs. 1,10! and 
was settled with the proprietors of the 
existing estate Gangbarar. The accretion 
was measured and reported to be 2877 
bighas and 10 kathas. The first point for 
consideration is whether this estate com- 
prised, as contended by the Maharaja, the 
whole of what had accreted south of 
plot No. 920 or, as maintained by the 
plaintiffs, was something unascertained 
and unidentifiable. The District Judge 
thought that the total area of 2377 and 
half bighas was dealt with by aug- 
menting the estate Gangbarar to the 
extent of 1923 bighas and settling as 
estate Naubarar 569 bighas 12 kathas 
both these areas being undefined and not 
specific. This finding of the Distriet Jud ge 
does nob account for 384 bighas of sand 
and water. The District Jadge’s finding 
resis on the construction which he placed 
on the vobakar of June 13, 1862. This 
robakar was construed in a different sense 
in Tilakdhari Singh v. Kesho Prasad Singh 
(1), a litigation which came before the 
Privy Council, but, was not inter partes 
the construction there adopted being that 
the new estate of Naubarar comprised all 
that had accreted to the south of plot 
No. 920. The District Judge on examin- 

(1) 88 Ind. Cas 103; A IR 1925 PO 122-6 PLT 
319; 48M LI 611; 20W N 40341 O L J 356: 3 


Pat. LR 114 Civ; LR 6 AP O 109; 27 
R 819; (1925) MW N 403 (P O.) eer 
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ing the robakar found that the English 
translation which had been before the Court 
in the previous litigation was in one passage 
incorrect.. Accordingly he considered it 
his duty to make his own independent 
reading and construction of the document. 
His reading of it led him to the finding 
which I have just stated. The relevant 
portion of the robakar is translated by the 
District Judge as follows: 

“Accordingly from the measurement of the 
tahsildar and the kanungo of the pargana it is 
evident that after making allowance for the survey- 
ed area of 13977 bighas 15 kathas land of an area 
of 2877 bighas has ksen found in excess. Out of 
the surveyed area the river Ganges has destroyed 
an area of 1923 bighas of cultivated land, etc, 
and is still flowing werit, and there is 381 bighas 
15 kathasof uncultivate. bhagar land (sand and water) 
situated to the south below the karar, 569 bighas 
12 katheas of cultivated land is found suitable for 
settlement and assessment of revenue and the 
present produce of it calculated at the rate of 
Rs. 4 a bigha is Rs, 2?,278-6 annas. Out of this 
after deducting Rs 70-id annas on account of 
patwarr's dues there remains Rs. 2,207-3 annas of 
which Government is entitled to Rs, 1,104.” 

At the hearing of the appeals before 
us a certified copy of the Persian docu- 
ment was read and we are satisfied that 
the translation adopted by the District 
Judge is correct inso far asit describes 
569 bighas 12 kathas of cultivated land as 
found “suitable for settlement and assess- 
ment” (Laiq bandobast wo takarrurkheraj 
ke). That being so, the documents creating 
the estate have to be construed afresh, in 
so doing we must bear in mind the his- 
tory of the Mahal, and shall have to ex- 
amine other documents besides this robakar 
itself. Referring to the previous history of 
the Mahal it is tu be noticed that on each oc- 
casion on which new land had accreted 
to Sheopur the accretion was formed into 
a new estate without altering the bounda- 
ries of the old estate. This was the pro- 
cedure followed in creating a new estate 
Mahal Nambariabout 1o01 when 6,001 bigkas 
had ascreted to the village Sheopur. The 
same procedure was followed in 1825 in 
settling the further accretion of 13977 
bighas 15 kathas as Mahal Sheopur Diar 
Gangbarar. If, therefore, the settlement 
of Naubarar involved as its accompaniment 
an alteration of the boundaries of Gang- 
barar this would be an event without 
precedent. We should not readily sup- 
pose that this was done by the revenue 
authorities in the absence of a detinite 
order tu that elfect and there is no trace 
of such an order. Again, the District Judge 
supposed that the settlement was made 
only of the culturable area and that the 
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waste land was left unsettled. ” 
Such a procedure also would be contrary 
to all the previous precedents in which set- 
tlement was always made of an entire block 
though revenue was assessed on its estimat- 
ed assets and incomputing assets account 
was only taken of the culturable area ; 
for, instance, Sheopur Diar Gangbarar had 
a total area of nearly 14000 bighas, but 
the revenue assessed on it was based on 
the cultivated area of about 3000 bighas 
within the block. Then we have in Ex. 94 
the robakar under consideration a recital of 
the oraers of Mr. Moore dated April, 1862. 
“The Tahsildar should fix thenorthern, southern, 
eastern and western boundaries with reference to 
the survey compass map. There can be no question 
about the northern boundary as the river Ganges 
has not yet reached that point. Then he should 


measure any increase to the survey areaas a new 
estate.” 


From this it is clear that what was 
contemplated was the settlement of an en- 
tire block though the cultivated area 
569 bighas 12 kathas alone was taken ag the 
basis of assessment. Then we have the 
Ballia Tahsildar’s report, Ex, D-1, giving 
particulars for the assessment of revenue in 
tabular form : 








BR, k. c 
Entire area .. 2877 10 0 
Less river, Bhagar and Nallas „e 2,307 18 0 
(River 1923, Bhagar and Nalias 

281-18-0) Balance culturable 569 12 0 

Rs. a. p. 
Rate we 4&4 0 0 
Revenue — 2,278 6 0 
Deduct Patwarv's fee a 70 14 0 
Balance . 2,207 8 0 
Daduct one half - 116312 0 
Balance payable to Govern- 
ment ... 1103 12 0 
Then we have the jamabandis. ‘That of 


Naubarar for 1270 Fasli shows ita total 
area as 2877 bighas, and contains speci- 
ùcation of particular blocks, numbered 
and named and with specified areas stated 
against each. Then there is the ekbalnama 
of Meghbaran Singh and others dated- 
dune 13, 1262 which is their acknowledg- 
ment and undertaking of liability of the 


revenue. The ekbalnama recites thus: 

“At the time of inquiry held in 1861 in the vicinity 
of Mahal Sheopur Diar Gangbarar, pargana Ballia, 
2877 bighas i0 kathas of land was found in excess by 
the measurement of Iahsildar, peshkar anu kanungo 
of the pargana excluding the area exempted by 
Act IX of L835 out of which 1923 bizhas.. of land 
which isthe area of the new course of the Ganges 
and 384 bighas 8 kathas, the area of gair mazrua 
lying under water being deducted the remainder 
569 bighas 12 kathas Was established as mazrua 
(cultivable) and the rate of produce at Rs, 4 per bigha, 
, was fixed at Rs. 2,278-6 annas,” 
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Then follows the undertaking of the exe- 
cutents to pay the revenue. 

The above documents are referred to in 
the judgments of the trial Courts, but the 
District Judge seems to proceed only on 
the robakar, Ex. 54. Reading the docu- 
ments their intention at first sight seems 
so clear and unambiguous that it may be 
surprising that any dispute should arise. 
The difficulty arises from ihis that the 
Ganges was not in fact flowing through 
the new estate Naubarar at all and the 
river did not occupy 1923 bighas of the 
new estate Naubarar. Ithad changed ita 
course about 1860 and was flowing through 
the estate Gangbarar destroying an area 
of 1923 bighas of cultivated land in that 
estate. The proprietors of Gangbarar 
wanted an abatement of revenue for the 
1923 bighas diluviated. No papers refer- 
ring io such a claim have been placed 
before us. Itappeare, however, that what 
happened was that instead of revising the 
revenue payable in respect of Gangbarar, 
the authorities fixed a reduced jama for 
the Naubarar estate. This does not in- 
volve ng a consequence that the estates of 
Gangbarar and Naubarar were indistin- 
guishable. The 1863 documents taken as 
a whole clearly indicate ihe intention of 
the revenue authorities to- make a settle- 
ment with reference to actual boundaries. 
It is true, a demarcation did not follow. 
The fact, however, that cnesum of revenue 
was assessed on Gangbarar and a different 
sum separatély assessed on Naubarar ja 


itself an indication of the intention of the’ 


revenue authorities to keep the latter as 
a separate property separately liable for 
its own arrears. Had it been otherwise, 
a lump sum of revenue would have been 
fixed for the entire combined estate and 
in case of default the entire estate would 
have been liable to sale. In my opinion, 
the new estate comprised the area of 
2877 and half bighas bounded on the 
north by plot.No. 920 and this definite 
block of land was the security charged 
with the payment of the revenue of 
Rs. 1,104. Now, the persons who obtained 
the settlement were the same as the pro- 
prietors of Gangbarar and in their deal- 
ings with the property it must be conceded 
that they have treated the two estatesas 
if they had been one estate. But if we 
regard the Government - as a mortgagee 
holding a charge on estate Naubarar for 
its recurring dues and if we regard the 
proprietors as the mortgagors it is mani- 
fest that no dealings by the mortgagors 
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or their assignees with the property hypo- 
thecated can affect the lien upon it of the 


mortgagee. Nor can there be any question 
of adverse possession arising between 
mortgagor and mortgagee. The robakar 


of 184 contains two passages relied on 
by the plaintiffs as indicating that Nau- 
barar was not an ascertained block of 
land, the first being : 


“Makal Naubarar is not such a portion as it 
might have been demarcated separately” 
and the second is: 
“from Mahal Naubararit only appears that out of 
the culturable area south of the river Ganges the 
revenue payable for 570 bighas ofland is Rs. | 104." 


Those passages do not, in my opinion, 
override the conclusion to which the 
documents of 1863 clearly point that what 
was settled as Naubarar was an ascer- 
tained block of 2877 und half bighas 
within known boundaries. 

When we have before us the documents 
by which the estate came into existence, 
then in the words of lord Sumner in Sutya 
Narayan Singh v, Satya Niranjan Chakra- 
varty (2): 

‘the nature of the estate rests on their true 


construction and import and not upon the notions 
entertained about them in later generations.” 


On this view we can determine the 
effect of the revenue sale of 1903. The 
effect of that sale was to make the pur- 
chaser absolute proprietor of the estate 
Naubarar, an ascertained block of land as 
above ‘stated, and to extinguish the title of 
all other persons claiming to be proprietors, 

The plaintiffs made it their first allega- 
tion that they were entitled to the rents 
as proprietors of certain shares in pattis 
within Sheopur Diar Gangbarar and this 
case has now failed completely. The Dis- 
trict Judge, however, held that by remain- 
ing In possession irom 1903 to 1916 a 
period exceeding 12 years the plaintiffs 
had in any case acquired title by adverse 
possession and this aspect of the case is 
to be examined next. The plaintiffs began 
to hoid adversely to .the purchaser from 
the date of the revenue sale, March 24, 
1903. The purchaser was Maharani Beni- 
prasad Knari who was the holder for her 
life of the Dumraon Raj Estate. She died 


‘on November 6, 1907 and thereafter the 


estate came to the present defendant No. 1, 
Maharaja Kesho Prasad Singh, as heir of 
the last full owner. He brought his suit 
against Tilakdhari Singh and others in 
1911 and after obtaining decree took deli- 
very of possession in 1916. The suits out 
of which these appeals arise were insti. 


(2) 79 Ind. Oas, 825; AIR 1924 PO 5; 511 a 37; 
3 Pat, 183; 28 O W N351;5 PLT 171(P.0.). 


1036. 


tuted by Dharichhna Kuari on October 5, 
1925 and by Raghunath Prasad Sahu and 
others on November 25, 1925. Mr. Mullick 
for the Maharaja sought to invoke theaid 
of the principle that as between co-sharers 
possession of one is not adverse to another 
and that the possession of the plaintiffs 
could not be adverse tothe Maharani and 
thereafter to the Maharaja, but the princi- 
ple does not seem applicable to the case 
before us, The fact that the plaintiffs 
claim to be fractional Jandlords will not 
make them co-sharers with defendant 
No.1 who alleges them not to be his co- 
sharers but to be trespassers. . 

There is more force in the contention 
that- as against the Maharaja limit- 
ation could not run until he succeeded 
to the estate on the death of Maharani 
Beniprasad Koeri. The relevant Article of 
the Limitation Act is Art. 141. The con- 
ditions of the Article appear to be fully 
satisfied. The conditions under which the 
Article applies have been explained by their 
Lordships of the Judicial Committee in 
Runchordas v. Parvatibai (3), and whatever 
doubts may have been raised hy the decision 
in Vaithialinga Mudaltar v. Srirangath 
Anni (4), have been resolved by the more 
recent decision in Jaggo Bai v. Utsava Lal 
(5). Therefore the plaintiffs cannot estab- 
lish an absolute title by adverse possession 
unless they can prove continuous possession 
for an uninterrupted period of 12 years 
subsequent to November 6, 1907. It is 
essential that possession should be continu- 
ous and uninterrupted. Any break jn the 
continuity would destroy the effect of 
previous ‘adverse possession and give a 
fresh start to the period of limitation: 
Udit Narain Singh v.Golabchand Sahu (à). 
If within the period of 12 years the rightful 
owner re-enters and obtains possession of 
the property for any period, however short, 
the running of time under the statute will 
be interrupted and if the trespasser re- 
enters, time will begin to run afresh; Randall 
v, Stevens (7). Now, the District Judge in 
coming to his finding of title by adverse 


(3) 23 B 725; 26 LATI; 7 Sar. 543 (P O.) 
(4% 92 Ind. Cas. 85; A I R 1925 P O 249; 52 IA 


322; 48 M 883; L REAPO169; 49M L J 769; 42 


G LJ 563; 30 OW N 318; 28 Bom, L R 173; (1926) 
MW NII (PO) 

(5) 117 Ind. Cas. 493; A IT R 1929 P O 166; 56 I 
A 267; 5L A43¥;33 0O W N 809; 10 PL T 527; 
(1929A L J 716; 30 L W 60; 31 Bom L R 819; 
57 MLJ160;50 OLJ 536 OWN 589; (1929) M 
W N 762 (P O.) ; 

(6) 27 O 221; 26 I A 233; 7 Sar. 628 (P. 0.) 

(7) (1853) 2 E & B 641; 18 Jur. 128; 23 LJ Q B 
68; 1 O L R 642; 21L,T (o 8)334; 95 R R 738, 


DHABICHHNA KUARI V. RAMYAD KUAR 


15410 


possession has failed to consider whether 
there was a re-entry of the Maharaja on the 
property when he took delivery of possession 
in 1916. Nodoubton the view taken by 
the District Judge that the plaintiffs by 
holding possession from 1903 to 1916 had 
already acquired an absolutetitle, any such 
entryof the Maharaja would have been 
ineffective. An entry by the original owner 
after he has lost title by 12 years’ adverse 
possession will not avail to revive his title, 
unless he in his turn holds possession ad- 
versely for 12 years. But ifthe re-entry is 
made before the trespasser by lapse of 12 
years hasacquired an absolute title, the 
position is different, and on the view that 
I take that limitation only began to run 
against the Maharaja in 1907‘ his title was 
still alive in 1916, and if he re-entered on 
the property then, the plaintiffs, to acquire 
title, must hold possession for a fresh period 
of 12 years. 

The District Judge has not examined the 
events of 1916 and after to see whether 
there was an entry by the Maharaja in 1916 
or whether the possession of the plaintiffs 
continued to be uninterrupted and exclusive 
down tothe-latter part of 1919, 7. e., to the 
expiry of 12:years from November 1907. 
Admittedly the Maharaja took delivery of 
possession in 1916 and that in itself was 
sufficient to operate as an entry on the 
property as against the parties against whom 
hehelda decree: Sri Radha Krishna 
Chanderji v. Ram Bahadur (8), but not 
against third parties, though the delivery 


‘purported to be of sixteen annas of the pro- 


perty. To establish an entry the Maharaja 
must show something further. He must 
show that he has exercised acts of posses- 
sion over the property. On the other hand, 
if the plaintifs should wish the Court to 
hold that they acquired a title by adverse 
possession they must show that such pos- 
session was adequate in continuity, in 
publicity and in extent and continued so 
right down to the expiry of the period 
required to extinguish the right of the 
Maharaja tothe property within the terms 
of s. 28, Limitation Act. The point of view 
from which the questicn requires to be 
examined is that set forth by the Judicial 
Committeeof the Privy Council in K. 
Moothavar v. P. Kunharankutty (9). In 

(8) 43 Ind. Cas. 268; A I R 1917 PO 197; 16 AL: 
J 33; 23M LT 26;4 P L W9; 34 ML J 97; 7 
l W 149; 220 W N 330; 27 C L J 191; (1918) 
M W N 163; 20 Bom. LR 592 (P0) . 

(9) 66 Ind. Cas. 451; A I R 1922 P O J81; 48 I A 395; 
44 M 883; 14 L W 721; (1921) M W N 847:41 ML J 850; 
30M L T 42; 260 W N 666; 24 Bom. L R 669 (P 0). 
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that case the appellant having satisfied their 
Lordships of his antecedent title to the 
disputed land, the contention for the respon- 
dent was that: 

“the evidence showed that the respondent has legal- 
ly effective possession from 1870 and that after that 
date the appellant had no effective possession." 

The observations of their Lordships on 
this contention’ deserve careful attention. 
Their Lordships said: 

“Standing a title in ‘A’ the alleged adverse pos- 
session of ‘B’ must have all the qualities of adequacy, 
continuity and exclusiveness which should qualify 
such adverse possession. But the onus of establishing 
these things ison the adverse possessor. Accordingly 
when the holderof the title proves that he too has 
been exercising during the currency of his title 
various acts of possession, then the quality of these 
acts, even though they might have failed to consti- 
tute adverse possession as against another, may be 
abundantly sufficient to destroy that adequacy and 
interrupt that exclusiveness and continuity which is 
demanded from any person challenging by possession 
the title which he holds.” 

The case before us have therefore to be 
examined from this point of view. We have 
considered whether the appeals should he 
remanded] to the lower Appellate Court for 
a finding, but the present suits were insti- 
tuted in 1925 and it is: manifestly 
undesirable that the litigation “should be 
further protracted when all thé materials 
for a decision are before us, as they are. 
The plaintiffs have stated in the plaint, 
para. 18: 

“the tenant-defendants are not paying rent now to 
the plaintiff.” Ss atid 

In some of the plaints the plaintiffs have 
stated: ` 

“the Maharaja Bahadur defendant No. 1 realised 
eg from the tenant defendanta in respect of the said 

and,” 
In others the plaintiffs have stated: 

“the Maharaja Bahadur aleo obtained a decree 
against tenant-defendants.” 

The Maharaja in his written statement 
alleged that he had got boundary pillars 
constructed and this does nol appear to be 
controverted. He alleged that he was in 
possession of ‘the entire mahal and it 
appears to be not disputed that he is in 
possession to the extent of the shares of the 
former proprietors other than the plain- 
tiffs. The District Judge has stated in one 
judgment: 

“after defendant No, 1 obtained his decree in 1916 
he then began to assert aclaim; he began to attempt 
to realize rent from the tenants,” 
and in the other judgment he has said : 
“after the year 1916 the dispute between the plain- 
tiffs and defendante started and defendant No. 1 began 
to try to realize rent.” 

There is evidence of acts of possession on 
both sides, the plaintiffs have filed village 
papers up to 1826; the Maharaja has also 
filed village papers for 1918-1924. Each 
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side has produced certified copies of decrees 
for rent and on each side there is oral 
evidence asto realisation. It appears on 
the face of the decrees filed by the plaintiffs 
that from the majority of the tenants they 
could not realise rent peacefully or amic- 
ably. Their collection papers show however 
that from some tenants occasional realis- 
ations were made and the oral evidence is 
that onlya small number of tenants paid 
rent amicably, the collection from others 
has to be made by suits. The Maharaja 
has also obtained decrees from a number of 
the tenantsand his collection papers show 
some realisations; he got his name entered 
in the khewat in the United Provinces. It 
has been found by the Munsif that both 
parties realised the entire rent from some 
tenants. Such being the facts, in my 
opinion, itis impossible to hold that the 
possession of the plaintifis was adequate and 
exclusive after 1916. The result is that the 
plaintiffs have failed to establish title by 
adverse possession. 


The District Judge hus held that the 
question of title is res judicata against 
the Maharaja in some ofthe suits of each 
batch by virtue of a decision dated July 13, 
1926, of this Court. In the litigation in 
question the Maharaja after obtaining hig 
decree against Tilakdhari Singh (°) had sued 
for rent of certain tenants impleading the 
present plaintifs as pro forma defendants, 
His title waschallenged and in proof of it 
he thought it sufficient to put in evidence 
the judgment given in the earlier litigation. 
That decision not being inter partes it was 
found that it did not sufficiently establish 
the titleof the Maharaja. The District 
Judge has held that this decision concludes 
the Maharaja who, was then plaintiff, from 
pleading and establishing his title to the 
property in these suits in which heis defen- 
dant, observing that: 

“in a suit between A and Bin which each pleads 
title and the finding is that A has not proved his title 


that finding is as between A aud B a decision that 
the title is with B,” 

_ The District Judge has not referred to the 
issues framed in the former litigation or to 
the issues framed in these suits. The 
material issues in the litigation before ug 
are Nos. 7 and 8 which run as follows: 

(7) Does the whole or any portion the jote lie in 
Gangbarar or Naubarar? Have the plaintiffs any 
interest in Naubarar? 

(8) Are the plaintifs maltks of the disputed jotes? 
Have they acquired any right as maliks of the ‘same 
ene adverse possession and if sọ, does it subsist 
now 


Referring to the High Court judgment 
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neither of these issues appears to have been 
cecided in the previous Jit gation. I am, 
therefcre, of opinion, that no question of res 
judicata arises. 

In wy opinion,the appeals of the Maharaja 
ought to be allowed and the suits dismissed 
with costs. The appeals by the plaintiffs 
are against the finding of the District Judge 
that the plaintiffs, not being recorded as pro- 
prietors in respect of Naubarar, cannot 
recover rent by a suit. When it has been 
held that the lands in suit appeartain to 
the estate Naubarar, then on a reading of 
e. 60. Bengal Tenancy Act, 1885 withs. 78, 
Land Registration Act (Bengal Act VII of 
1876), it seems clear that the case falls 
within the termsof the latter section and 
the plaintiffs not being registered are bar- 
red by the Statute from obtaining a decree 
for rent. Portions of some of the holdings 
no doubt are in Gangbarar, but the plain- 
tiffs cannot get decrees for rent of these 
without first suing for apportionment. The 
-appeals of the plaintiffs should, therefore, be 
dismissed with costs. 

Kulwant Sahay, J.—I agree. 

N. Order accordingly. 


eraming kaa darana tah 
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Criminal Appeals Nos. 109, 110, 112 and 
113 of 1933 
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GHANDALAL KALIDAS— APPELLANTS 

Versus 
BMPBRROR— Oprvostta PARTY 


Evidence Act (I of 1872), s. 27— Statement of 
accused leading to discovery of fact—Admussi- 


Y 
bility of—Penal Code (Act XLV of 1860), s. 411— - 


Pointing out of stolen property, whether evidence 
of possession thereof— Criminal Procedure Code 
(Act V of 1898),.s. 103—Search—Mashirs—Qualifi- 
cations necessary. 

If the mere fact ofthe pointing out ofthe place 
from where some stolen property is discovered 
is not in itself sufficient forthe purpose of con- 
viction, the subsequent denial should be considered 
necessarily as proof of guilty knowledge. [p. 1041, 
col. 1. | 
It isa generally accepted principle, that only 
that part of the statement of an accused per- 
son which leads to the discovery of any fact by 
the Police is admissible, and no more. Emperor 
v. Photo (3) and Billu v. Emperor (4), referred to. [p. 
1042, col. 1.] 

The mere pointing out or production of prop- 
erty is notin allcases sufficient to fasten guilty 
knowledge. Every case dependson the peculiar 
circumstances under which the prosecution relies 
on the pointing out or the production of the prop- 
erty as evidence of possession. [p. 1041, col. 1.) 

No bard and fast rule can be laid down for 
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inferring from the mere fact of pointing out or 
production of stolen property thatthe knowledge 
of the person pointing it out or producing it must 
be attributed to the fact that he was in conscious 
possession of the property. [p. 1041, col. 2) 

In a search under s. 103, Oriminal Frocedure 
Oode, it is immaterial from what quarters mashirs 
are drawn so long as they are respectable men. The 
word “locality” in s. 103, Criminal Procedure Code, 
does not mean the same quarter of the town as the 
place which is searched. The stress is on the word 
“respectable and not on the word “locality” in 
i NG 8 10’, Criminal Procedare Gode. [p 1040, 
col, L 

Cr. A. from theorder of the Special 
First Class Magistrate, Karachi. 

Mr. Motiram Idanmal, for the Appel- 
lant. 
` Mr. Kazi Khuda Bux, for the Crown. 


Judgment.—Four appeals, viz., Nos. 
109, 110, 112 and 113 of 1933 have been 
out of a 
common judgment. The four appellants 
have been convicted by the learned Special 
First Class Magistrate, Cantonment and 
Saddar Bazar, Karachi, in the alternative 
for the offence of house breaking by 
night and theft or for the offence of 
dishonestly receiving or retaining stolen 
property knowing it to be stolen. They 
have been sentenced to various terms of 
imprisonment according as they had pre- 
vious convictions or not. 

The facts relied on by the prosecution are 
briefly these: The complainant, Keshowlal, 
a goldsmith, has a shop in Clarke Street, 
Camp Karachi. On August 24, 1932, it 
was a Janam Ashtami holiday, the com- 
plainant’s shop was closed; but towards 
the evening at about 6 Pp. m., he just 
went to the shop to get his coat, and 
when he came out he again locked the 
door of the shop. At about 9 o'clock in 
the night when he emerged from his 
house after taking his supper, he saw the 
four appellants standing in a bunch under 
a nim tree in the Somerset Street. He 
only knew one of them, viz., appellant 
Haribhai, who accosted him and invited 
him to have tea with him in an adjoin- 
ing restaurant. After spending half an 
hour or so taking refreshments the com- 
plainant and Haribhai left together but 
when they cime too near the tram lines, 
they parted, the complainant going over 
to his uncle, Somchand’s house to spend 
the night there because he had to wor- 
ship at a mandir the following morning 
along with the uncle. At about 7 
o'clock next morning the complainant’s 
brother, Mulchand, came and gave the 
information that his shop was seen lying 


v 


1935 


open, whereupon the comp'ainant immedi- 
ately repaired to the shop and found that 
although the lock on the front door was 
intact, the door at the rear was open. 
He also discovered that a brass key had 
been~ applied to his safe and all the 
ornaments gold and silver kept in it 
were-missing, He straightaway went to 
the Cantonment Police Station and made 
a report which is Ex. 3 on the record. 
The Police went to the scene of the 
offence and recorded the state of things 
as per mashirnama, Ex. 4, which also 
contains a list of the lost property. At that 
time the complainant did not reveal his 
suspicion against any one. But on the 
third day after the theft, whilst the com- 
plainant happened to go to the Police 
Station in connection with this case, he 
saw jot only appellant , Haribhai there 
but -the three other appellants, where- 
upon it occurred to him to mention to 
the Police Officer that he had seen these 
four -men standing in a cluster under a 
nim tree the very evening the theft had 
been‘com mitted. 

According to the Investigating Officer, 
K. S. Ghulam Akbar, who is witness, 
Hx. 7, in this case, he had received 
sone information on August 19, 1932, 
that a Certain gang consisting of some 
five persons was likely to burgle a jewelery 
shop ia that locality on the Janma Ash- 
tami day. After he got this information 
hə was on the quivive, and occasionally 
found appellant, Ramji, Handalal, Haribhai 
and two other persans, Babla and Kanji 
meeting together at the hotel of an [rani 
about one hundred paces from where the 
Sub-Llaspector used to Jive. This informa- 
tionshe conveyed to Inspector Seery of the 


. Cantonment Police Station and also to 


the District Superintendent of Police. On 
the -Janma Ashtami day, that is on 
August 24, 1932, the Sub-Inspector K. 8. 
Ghulam Akbar, Inspector Seery, Sub- 
Inspector Xavier and a few other sundry 
Police people posted themselves at the Irani’s 
shop and kept their eyes fixed on a certain 
shop opposite which according to their 
information was to be the but of attack 
by the gang of robbers. The vigil proved 
fruitless. The shop that was watched 
was’ not burgled at all. Early next 
morning however Inspector Seery phoned 
the -Sub-Inspector K. S. Ghulam Akbar 
to say that they had watched the wrong 
shop and that during the night the shop 
opposite to it had been broken open. 


Thereupon the Sub-Inspector started catch- 
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ing hold of people he had suspected; and 
that very day, that is, on August 29 
Ramji, Babla, Kanji and certain othe 
persons were taken into custody on sspi- 
clon. On the next day,i. e, on August 26 
1932, appellant Haribhai and appellant 
Gandalal were arrested. On the strengt 
of a statement made to the Sub-Inspecto: 
by the suspect Hari one Bhojo was also ar 
rested. On the next day, i. e., on August 27 
1932, Hari ‘promised the Police to see ti 
it that some of the stolen property wa: 
secured from Bhojo. Consequently Hari 
bhai was allowed to go about unde 
Police surveillance and hatch a plo 
according to which he and Bhojo shoul 
pass by the Tahilram Musafirkhana in th 
evening. Arrived there he had to give 
a signal to the Police by raising his ca 
if the booty was in the possession o 
Bhojc. ihat evening the Sub-Inspector 
the Inspector and various other Police 
Officers with two mashirs betoook them 
selves to the Tahilram Musafirkhana anı 
lay in ambush there. As soon as Hari anı 
Bhojo passed by and Hari gave the signa 
pre-arranged, the Police pounced upon then 
and on a search of Bhojo’s person certai 
ornaments were recovered from his shir 
pocket. This was at about 8-30 P.» 
A mashirnama was prepared there an 
then which is Ex. 8 on the record. Bhoj 
was immediately arrested and so was Hari 
Both of them were marched off to th 
Cantonment Police Station. The propert: 
seized was shown to the complainant wh 
identified it as his own except one item. 
After the discovery of this stolen pre 


perty, the Police questioned Ramji anc 
Gandalal separately and showed ther 
all the property that had bee 


seized from Bhojo, whereupon Ramji a 
well as Gandalal undertook or rathe 
agreed to point out their share of th 
booty. It is not clear on the record ast 
exactly at what time Ramji and Ganda 
lal had been tackled by the Police. By 
on the following morning in the presenc 
of mashirs, Gandalal first of all pointe 
out a corner in a godown of Ramii a 
the place where some of the property wa 
kept. Subsequently Ramji also took th 
Police and the mahsirs to the same plac 
and after digging some debris in a corne 
produced a tin box containing certai 
ornaments. All this was recorded in th 
mashirnama, Ex., 9. The property wa 
identified by the complainant as his. G 
this evidence all the four persons, viz 
the present four appellantg were put o 
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their trial before the learned Special First 


Class Magistrate who convicted them as ` 


stated at the commencement of this judg- 
ment, 

The first point for determination is, 
whether a theft did take place in the 
shop of the complainant under circum- 
stances amounting to house breaking by 
night, and property was stolen as per the 
list given by the complainant. Now on 
this point there is hardly any dispute. 
None of the accused has contended that 
the burglary story is a myth or that the 
complainant never lost any such orna- 
ments, as stated in details by him in the 
complaint. The next point for determina- 
tion then would be whether any of the appel- 
lants is proved beyond reasonable donbt 
to have participated in the house breaking 
and theft or in the alternative proved, pe- 
yond reasonable doubt to have received or 
retained any part of the stolen property. Lt 
will ke necessary to discuss the evidence 
against each of the appellants separately 
in order to determine whether his convic- 
tion is or is not justifiable upon the re- 
cord. l 

Before I discuss the evidence against 
the appellants individually, I should like 
first of all to dispose of certain points 
urged by the learned Counsel for the ap- 
pellants and which are moreor less common 
to all. (The learned Judge disposed of 
some of the preliminary points, and proceed- 
ed). The next point that was urged was 
that these mashirs were not men living in 
the locality where the mashirnama was 
prepared and that, therefore, they were not 
the kind of persons supposed to be called 
at the time of a search, according tos 103, 
Oriminal Procedure Code, 

Now, it is not contended that the 
mashirs were not respectable men or that 
they were drawn from the scum of society 
or that for a matter of that they were 
not persons who can be ordinarily consi- 
dered as respectable or reliable mashirs. 
Tt is immaterial from what quarters 
mashirs are drawn so long as they are 
respectable men. In A. H. Sein v. Emperor, 
12 Ind. Cas. 87; 12 Or L. J. 479 
(1) it has been observed that the word 
‘Yogality” in s. 103, Criminal Procedure 
Code, does not mean the same quarter 
of the town as the place which is searched, 
To the same effect is yet another decision 
in Ah Pok v. Emperor (2). The observa- 


19 Ind. Cas. 87; 12 Or. L J 479, 
D 42 Tod. Qas. 753; AL R19i7(L B) 91; 18 Cr, 
LJ 109 
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tion there is that the persons called in at 
the time of the search should be of some 
standing whose word can be believed, and 
not necessarily those living within a stoné’s 
throw of the house to be searched. ‘The 
stress is on the word “respectable” and 
not on the word “locality” in subs. (1), 
s. 103, Criminal Procedure Code, * Now,.as 
against the respectability and reliability 
or otherwise of the mashirs, all that is 
stated is, that the mashir Balehand had 
at some time a Gase in which he was the 
complainant and the Police had to conduct 
the investigation. As against mashir Fazal 
Abbas, if is stated that he is a motor-wala 
and as such likely to be under thethumb 
of the Police. Ido not think that these 
are circumstances which might necessarily 
detract from the value of the evidence of 
the two witnesses as mashirs. It is not 
suggested that in the case which Balchand 
had filed he expected or received in antici- 


pation, some help by way of requital from’ 


the Police for consenting to be a mashir 
in the present case. As for Fazal Abbas, 
he is not merely a driver of a motor or 
a taxi but he is the owner, and I do not 
think he should be condemned on that 
account as an unreliable man, wanting in 
status and respectability. 

Yet another point has been urged show- 
ing that the procedure adopted by ‘the 


learned Magistrate was not strictly regular.’ 


It is contenied that the accused applied 
on April 26, 1933 after entering upon their 
defence that the Sub-Inspector K, 6. 


Ghulam Akbar should be called for further. 


cross-examination on the next date of 
hearing, but the Magistrate wrongly 
turned down the request. I do not think 
I can find fault with the ‘order of ‘the 


learned Magistrate on this particular ap- - 


plication. He has rightly relied on the 
proviso to s. 257 (4) and there is nothing to 
show that the discretion which the Magis- 
trate had under the section has been 
exercised capriciously or wantonly without 
due regard to the interest of justice. 
Having disposed of these preliniinary 
points, I shall now take up the case against 
the appellants individually and see. whe- 
ther the conviction of any of them is 
shown to be unjustifiable 
erroneous in law. I shall first consider 
the case of the appellant Gandalal. All 
that the prosecution rely on agains this 
man is that he made a certain statement 
to the Police and followed it up by point- 
ing out a certain place from which an- 
other person, after removing the- debris, 


or otherwise - 


<. 


ae 


Er 


. ferred guilty knowledge. 
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produced a tin box containing part of the 
stolen property. Now, the learned Magis- 
trate seems to be conscious of the fact 
that the case against this man is rather 
thin. But he has sought the help of two 
rulings of our own Court Emperor, v. Photo 
(3) and Billu v. Emperor (4). In Emperor 
v. Photo (3) all that is laid down is that 
if i8 a question of fact in each case whe- 
ther the act of the accused pointing out 
stolen property is or is not evidence of pos- 
session thereof. Inthe other case also the 
proposition adopted is more orlessthe same. 
The mere pointing out or production of 
property is not in all cases sufficient to 
fasten guilty knowledge. Every case de- 
pends on the peculiar circumstances under 
which the prosecution relies on the pointing 
out or the production of the property as 
evidence of possession. The learned As- 
sistant Public Prosecutor maintains on 
the authority of an observation of Pratt, 
J. O., in Emperor v. Photo (3) that Qanda- 
lal’s denial that he pointed out the place 
is a piece of conduct which amounts to 
guilty conscience, from which may be in- 
With great 
deference to the learned Judge who decid- 
ed that case I fail to comprehend why, if 
the mere fact of the pointing out of the 
place from where some stolen property is 
discovered is not in itself sufficient forthe 
purpose of conviction, the subsequent 
denial should be considered necessarily 
as proof of guilty knowledge. The denial 
may be due to various reasons. To give a 
hypothetical case, if A happens somehow 
to know that certain stolen property lies 
concealed in the house of his enemy B; 
and thinking that he will thereby harm B 
he goes and imparts that information to 
the Police: suppose the Police goes to 
the spot and discovérs the stolen property 
and then prosecutes A because it was on 
his pointing out that the stolen property 
had been recovered: A out of sheer 
nervousness or because he is ill-advised 
denies that he. had ever pointed out that 
place or that he had ever given any clue 
to the Police with regard to the hiding 
place of the stolen property. To conclude 
then that the pointing out of -the stolen 
property coupled with a denial of the 
pointing out must be deemed sufficient 
for a conviction would be certainly un- 
justifiable in such a case. It would be 
cae” 15 Ind. Cas. 801; 55L R 257; 13 Or. LJ 


(4) 126 Iud. Gas. 43; AIR 1930 Sind 163; 31 Or. 
L J %7; 239 LR 338; Ind. Rul (1930) Siad 


154—131 & 132 


GHANDALAL KALIDAS V. EMPEROR 


1041 
drawing an inference of guilt against the 
accused when other inferences of innocence 
are equally compatible with the facts of 
the case. In the present case it may be 
that in the presence of mashirs Gandalal 
did point out some corner in Ramji’s 
godown; but unless and until it is establi- 
shed beyond reasonable doubt that Ganda- 
lal had something to do with Ramji or 
Ramji's godown, the mere fact of the 
pointing out of the place will not be 
sufficient to warrant the conclusion that 
the property had been pointed out because 
it was in his possession. There are no 
doubt rulings of other Courts to the effect 
that mere pointing out or production of 
the stolen property is not by itself sufficient 
for conviction, but for the purposes of the 
present case, I have contended myself 
by discussing the principle enunciated in 
the rulings of our own Courts. In Crimi- 
nal Revision Application No. 210 of 1924, 
which is unfortunately not reported, the 
judgment of Kennedy, J., contains some 
very pertinent observations on the question 
as to what conclusions should be ordinarily 
drawn from the pointing out or production 
of stolen property. 

The gist of his remarks is that no hard 
and fast rule can be laid down for inferr- 
ing from the mere fact of pointing out or 
production of stolen propery that the 
knowledge of the person pointing it out or 
producing it must be attributed to the 
fact that he was in conscious possession of 
the property. Mr. Motiram for the appel- 
lant seeks to establish another point of 
differentiation between the case reported 
in Billu v. Emperor (4) and the present 
ease. He maintains that in the other 
case both the accused persons had 
produced separately considerable 
stolen properly. In this case Gandalal 
has not produced any property at all. 
1 have no doubt that even if it beheld 
proved that Gandalal pointed out the 
place from where some stolen property 
was subsequently recovered, that by itself 
would not be sufficient for his convic- 
tion. 

It is urged by the learned Assistant 
Public Prosecutor that the statement 
which the appellant Gandalal made to 
Sub-Inspector Ghulam Akbar and to 
Inspector Seery in pursuance of which 
the whereabouts of the stolen property 
are alleged to have been discovered may 
also be made use of against him for the 
purpcses of his conviction. The statement 
of the Sub-Inspector Ghulam Akbar as 
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recorded by the learned Magistrate is, I 


think, open to certain objection: The 
Sub Inspector describes how he secured 
some property from Bhojo: and then 


Says: 

“After the discovery of the property, I tackled 
accused Nos. I and 2 separately and showed them 
the property seized from accused No 4 Bhoja. 
They made separate statements to the effect that 
their share of the property was Jying hiddenin 
accused No, 1 Ramji's coal godown ` 

Now, the whole of this statement is 
sought to be made admissible hy the 
prosecution under s. 27, Evidence Act. 
It. is not clear from the record as to who 
mzde a statement first, Gandalal or 
Ranji. If Ramji disclosed the fact first, 
then it was already known to the Police 
and Gandalal's subsequent information 
to the Police cannot be brought onthe 
record under that section. In any case, 
it is a generally accepted principle, 
authorities need not be quoted, that only 
that part of the statement of an accused 
person which Jeads to the discovery of 
any fact by the Police is admissible, and 
no more. The statement of Gandalal that 
the property lying in Ramji’s coal godown 
was their share was not necessary for 
the discovery of the property. Shorn of 
that objectionable part, the statement 
amounts to this: “There is some property 
lying hidden in Ramji’s godown.” This 
statement was sufficient for the Police to 
discover the fact of the whereabouts of 
the property: and if this statement is 
used against accused, it does not advance 
the case of the prosecution any further 
than where it was. It may here be noted 
that Inspector Seery when asked about what 
statement Gandalal had mads gives a 
cautious reply. He says, ‘‘Gandala] vn- 
dertook to produce the remaining pro- 
perty which was concealed in the godown 
of accused No. 1 Ramji.” He does not 
say that Gandalal had mentioned that 
that was his share ofthe stolen property. 
I do not think, therefore, that any provable 
part of Gandalal’s statement to the Police 
amounts to an admission of his com- 
plicity in the offence of burglary or of 
retention of stolen property. 

The last point urged by the learned 
Assistant Public Prosecutor is that about 
the time of the commission of the offence 
under trial, appellant Gandalal was seen 
on some occasions sitting in the company 
of the other persons who are accused in 
this case as responsible for the theft in 
the complainants shop. In the absence 
of positive evidence of guilt, evidence of 
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mere association at a tea shop with men 
who are proved to have committed a. 
burglary is not proof of association in. 
the burglary. If a man is seen moving. 
about in the company of a gang which 
is proved to have committed a crime, if, 
might heighten the probability of his being. 
one of the gang, but cannot supply the . 
place of positive proof of his guilt. Under. 
the circumstances I think that the appel- 
lant Gandalal is entitled to the benefit. 
of a reasonable doubt; and hia convic-- 
tion which appears to have been founded 
mainly on suspicion must be set aside.. 
(The learned Judge after considering evid- 
ence against Ramji, upheld his conviction. 
and in the course of consideration of evid- 
ence against Haribhai remarked): While 
I am ennsidering the case against this 
appellant, I cannot help referring to some 
evidence which.-has been admitted on the 
record but which, according to law, ought 
not to have becn admitted. Exhibit 7, the 
Suk-Inspector, has stated: (see from 
line 479): 

“Before accused No. 3 Hari told me that his 
share of the property was with accused No. 4, Bhoja; 
he has told me all about his associates in this theft 
and how they managed to make key and commit 
the theft. Before this 1 made inquiries from 
Haribhai, accused No. 3, and he admitted the 
theft. I cannot say why accused No. 3, Hari ad- 
mitted the above facts It took about five minutes 
to speak to accused No. 3 Hari, before he admitted 


the theft...... This admission was made by him in 
Inspector's room.” l 


Now, for the admission of this state- 
ment surely the prosecution cannot seek 
the help of s. 27, Evidence Act. This is 
nothing short of a confession made before 
a Police Officer. It was not made with 
a view that the Police Officer may 
discover any fact not known till then. 
Then again a witness by name Bhojraj, 
Ex. 28, has stated during” his ecross- 
examination that accused No. 3, Haribhai; 
had been prosecuted in K. B. Walimaho- 
med’s Court for criminal breach of trust, 
that this was 15 or 16 months prior to 
the date on which the witness gave his 
evidence; that accused Haribhai had been 
sentenced to imprisonment for six months; 
and that Haribhai would not pay the 
fine that had been imposed on him. 
It goes without saying that thisis evidence 
of bad character of an accused person, 
and as such, ought to have been ruled 
out (Vide s. 54, Evidence Act). It does 
not matter whether such evidence creeps 
into the record through cross-examination 
or through examination-in-chief. The 
Sub-Police Prosecutor ought to have known 
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-better than to ask this sort of question. 
I am, therefore, unable tv uphold the con- 
viction of Haribhai. (After considering 
the evidence, Bhojo’s conviction was con- 
firmed), The sum total of the ahove 
findings is, that the conviction of 
Gandalal and Haribnai must be set aside 
and they are hereby acquitted and 
discharged; whereas the conviction of 
appellants Ramji and Bhojo has been 
confirmed. The only question that remains 
then to consider is, whether any inter- 
ference is called for inthe sentence. The 
learned Advocate for Bhojo has pleaded 
strongly for a reduction on the ground 
of the appellant’s age. 
in Oourt. He is not so very old but he 
has a bloated sickly appearance; and to- 
day I am told that he has been admitted 
into the Oivil Hospital as an in-door 
patient. I do not know whether this is 
true or not. No certificate has been pro- 
duced: but Iam told that there was no 
time to obtain one. The age and the 
health of the accused are the only con- 
siderations urged for a reduction of the 
sentence except that it is also pointed 
out that the major part of the complainant's 
property has already been recovered and 
presumably the whole of the property 
which was with Bhojo has also been 
recovered. The house of Bhojo has been 
searched and nothing has been found; so 
presumably all that had fallen to his 
share or had come to him as his share 
combined with that of any other par- 
ticipant in. the crime has been also 
recovered. In the first information re- 
ceived by Inspector Seery the name of 
Bhojo was not mentioned as belonging 
to the gang that was planning to burgle 
a jeweller's shop on the Janma Ashtami 
day. Under these circumstances, and 
‘particularly as this man has no previous 
convictions, Í am not inclined to send 
him back to jail; but in substitution of 


the remainder of the sentence of imprison- - 


ment the appellant Bhojo must paya 
substantial fine. I do not think that 
anything short of Rs. 200 will meet the 
ends of justice. I, therefore, reduce the 
sentence of Bhojo to that already under- 
gone and direct that in lieu of it he 
do pay a fine of Rs. 200 or in default 
undergo the remainder of the sentence. 
If the fine is not paid forthwith, the ap- 
a will be arrested and sent to 
jail. 

So far as Ramji is concerned, he has 
two previous convictions and there is no 
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extenuating circumstance, The sentence 
passed by the lower Court must be 
affirmed and Ramji must serve out the 
period given to him by the lower Court. 
Before conclusion, a word might be said 
in praise of the Police. The promptitude 
and smartness with which the property 
was captured along with some of the 
culprits reflects great credit on the Police 
Officers concerned. I do not think they 
are to blame for the paucity of evidence 
which is responsible forthe acquittal of two 
of the appellants. 


D Order accordingly. 


tc 
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PADHUM LAL AND ANOTHER— 

DEFENDANTS—APPELLANTS 
versus 

TRIBENI SINGH AND OTAERS— 
PLAINTIFFS —RESPON DENTS. 

Limitation Act (IX of 1908), Sch. I, Arts, 131, 
132—Suit to recover malikana—Whether governed 
by Art. 181 or 132-Non-payment of malikana 
for a long period—Malikana, tf necessarily dis- 
appears—Civil Procedure Code (Act V of 1903), 
s. 160, O. I, r. 9—Question whether relation of 
parties was sufficiently near to entitle Court to 
conclude that consideration was love and affection 
—Whether one of fact—Non-joinder—Party alleg- 
ing want of proper parties to suit—Duty to prove 
which, if any, party is absent from record. 

Article 132, imitation Act, enforces the payment 
of a money charge on immovable property and 
malikana is deemed to be a money charge on 
immovable property. Oonsequently, a suit to recover 
malikana is governed by Art. 132 and not by Art. 131. 

By non-payment for a long period of years, 
malikana interest need not necessarily disappear, 
Jagarnath Pershad Singh v. Kharach Lal (1), ex- 
plained and doubted. Shida Aliv. Phullo (2), refer- 
red to, , 

The question whether or not the relation of the 
parties was sufficiently near to entitle the Oourt 
to come to the conclusion that the consideration 
for a transaction was the love and affection of the 
parties, is a question of fact which should not 
be disturbed in second appeal, o. | 

A party who contends that the suit is defective 
for want of parties must show which, if any, of the 
parties is absent from the record. 

OC. A. from appellate 
Sub-Judge, Patna, dated November 


30. 
e m Anand Prasad Chaudhuri, 
Mathura Prasad and Bashistha Narayan 
Rai, for the Appellants. 

Messrs. S. N. Roy and B. N. Rai, for the 
Respondents. 


Judgment.—This is an appeal bythe 
plaintiffs and the oross-appeal by 6 


decrees of the 
17, 
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defendants in an action in which the 
plaintiffs sought to recover malikana with 
regard to some 4 annas odd interest. 
Of this malikana interest 10 dams were 
acquired by the plaintiffs in the year 1996. 
As regards the 4 annas odd interest it 
was obtained in the year 1921 from one 
Babulal. Both the Courts below have given 
the plaintiff a decree in respect of the 
4 annas interest and with regard to 
that the cross-appeal of the defendants is 
preferred. So faras the 10 dams interest 
is concerned which is the subject-matter 
of the plaintiffs’ appeal, the grievance 
which the plaintiffs have with regard to 
the finding of the learned Subordinate 
Judge is that Art. 131, Limitation Act, 
applies and therefore their action in res- 
pect of that interest is barred, 


It is the contention of Mr. 8. 
N. Roy, who appears on behalf 
of the appellants in this appeal, that 


Art. 132 applies. Article 131 is an article 
governing the establishment of a periodi- 
cally recurring right, and it was contended 
by the learned Advocate who appears on 
behalf of the respondents that that in 


substance either was or should have been’ 


the plaintiffs’ case. But it is argued by 
Mr. Roy on behalf ofthe plaintiffs that 
the question of which article applies 
to any particular case depends-.on what 
that case is, and itis clear at any rate 
from the plaintiffs’ claim that they were 
not seeking to establish a periodical 1e- 
curring right but they were seeking to 
recover the malikana in respect of this 
interest. Article 132 enforces the payment 
of a money charge upon immovable pro- 
perty, and the explanation states that 
malikana 18 deemed to bea money charge 
‘on immovable property, and therefore 
prima facie, Art. 132 applies and not 
Art. 131. The basis of the learned Advc- 
cate’s contention on behalf of the defen- 
dants-respondenits was that as it was shown 
that no malikana had been recovered by the 
plaintiffs, the effect of the action was to 
establish the malikana right, and that 
brought it within Art. 131. The argo- 
ment is putin another way. It is said 
that asitis clear on the face of the record 
itself that neither the plaintiff, nor in one 
instance the predecessor-in-interest of the 
plaintiff had recovered the malikana, it was 
necessary for the plaintiff to show that the 
malikana had at some time been received. 
The suggestion of course was tbat it had 
never been paid and consequently in that 
way the claim of the plaintif was in 


- or Ma ey 
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substance, although fot in form, the esta- 
blishment of .this recurring right within 
the meaning of Art. 13]. Ifany question 
of the action being barred by limitation 
arose, as it did arise, it seems to me 
clear that ifthe defendants intended that 
the action was so barred, ib was necessary 
inthe circumstances of the case, having 
regard to the manner in which the plaintiff 
had brought his claim, for the defendants 
to establish such facts as would show that 
the action was in fact barred by limitation. 
In my judgment, the learned Judge was 
wrong in applying Art. 131 asArt. 182 
quite clearly applied. That does not neces- 
sarily dispose of the case. 

Now as regards the document of title, 
if it may be so called, ofthe plaintif, 
the ladavi deed, this appears to have 
been executed without money consideration. 
The learned Judge inthe Court below has 
stated that asthe parties were near rela- 
tives 4nd as the Contract Act allowed 
love and affection as the consideration, 
the deed wasagood.one. It is not for me 
to put theargument on the lips of the 
learned Advocate, hut there was a point 
here which could have been argued: it 
was not mentioned in the Court below and 
it was not mentioned inthis Court, and 
I am going therefore to disregard it. 
But the point to which I referred seems 
to me to be quite clear from the record. 
I can only assume that the learned Advo- 
cat would have put it forward for consi- 
deration had he thought it . worth while. 
The point argued, however, was that the 
learned Judge was wrong in saying that the 
relation of these parties were sufficiently 
near to entitle him to come to the conclu- 
sion thatthe consideration was the love 
and affection of the parties. That, in my 
judgment, isa pure question of fact and I 
do not propose to disturb it in second ap- 
peal. I have already mentioned the other 
point, but I donot propose to discuss it 
because itwas not argued. In my judg- 
ment that would dispose of the appeal and 
ihe cross-appeal. But there is another 
point argued by the learned Advocate on 
behalf of the respondents. It is in subs- 
tance the point first mentioned by me but 
it is putin another form. Itis contended 
that the right to maltkana had ceased to 
exist; but before I mention that point I 
would refer to another lo which reference 
was made, It was contended that the 
plaintiffs could not succeed as not all the 
co-sharers of the malikana interest were 
before the Court. The learned Judge in 
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_ the Court below has dealt with that-point 
and has found that the action was not 


defective for wantof parties asthe party 
who put forward this point had not shown 


which, if any, of the parties was absent from 


the record. That disposes of that point. 
The point to which I was referring and 
to which I return, was the question of 
the extinction of the malikana interest. 
Reference was made to the case of Jagar- 
nath Pershad Singh v. Kharach Lal (1) as an 
authority for the proposition that by the 
non-payment of this malikana for along 
pericd of years the malikana interest 
disappeared. The learned Judges in the 
case to which I have just made reference, 
were dealing with a matter in which the 
original cause of action, ifit ever existed, 
arose at a time prior to 1871 when the 
present Limitation Act came into force, 
and the learned Judges, therefore, pointed 
out that the provisions of that Act were 
different from the provisions of the Act of 


1871 under which Act the plaintiffs’ action. 


would not be barred. The effect of the 
previous Limitation Act, however, was that 
the malikana interest had become ex- 
tinct before the law was changed or came 
into force under the Act of 1871. There 
was nothing in this case which would en- 
title the learned Judge to come to a Gon- 
clusion similar tothatin the case to which 
I have referred and indeed in a later case 
in the Allahabad High Court, being the 
case of Shida Ali v. Phuilo (2), the learned 
Judges there distinctly dissent from the 
Opinion expressed by the learned Judges 
of the Calcutta High Court. In any event 
it is not a matter which is free from 
difficulty, but if seems to me in any case 
notto apply tothe particular facts of this 
appeal. 

The result, in my judgment, is that Art.132, 
Limitation Act, applies, and as this was nota 
cass of a declaration asto the plaintiffs’ 
Tight forthe malikana and as the fact that 
the malikana had not been paid for many 
years, does necessarily seem asa denial 
by the person liable to pay the malikana 
interest, in my judgment the plaintiff 
should have succeeded in respect of his 
full claim, and therefore his appeal 
will be allowed with costs. For 
the reasons which I have already 
stated, the cross-appeal of the defendants 
must be dismissed with costs. Leave to 
appeal in Letters Patent is refused. 


Appeal allowed. 


N. 
GQ) 100 WN 151. 
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RANGOON HIGH COURT 
Special Second Uivil Appeal No. 111 of 
1934 
August 20, 1934 
MackNney, J. 
A. L. P. A. M. CHETTYAR Frew 
— APPELLANT 
VETSUS 
MAUNG SAN YI AND OTHERS — 
l RESPONDENTS 
Civil Proeedure Code (Act V of 1908), O. XXI, 
rr. 59, 60, 61,63—Proceedings under—Courts, if can 
declare objector to be subject to decree—Attached 
property jointly owned by judgment-debtor and wife 
Interest of judgment-debtor sold without it being 
determined —Possession, if can be given to decree- 


holder. , 
Tha Court is not given power to declare in the 


courae of proceedings under O. XXI, rr. 59, 60, 
61, 63, Civil Procedure Code, that a person who 
applies for removal of attachment is subject to a 
decree which was not passed against him. 

Where the property attached was joint prop- 
erty of the judgment-debtor and his wife and only 
the interest of the judgment-debtor was attached 
and sold in execution proceedings and the axtent 
of that interest was not determined : 

Held, that it was not possible to hand over any 
portion of the property to the decree-holder as 
being the share of judgment-debtor, ‘The interest 
of the judgment-debtor must first be divided off, 
Ma Paing v. Mg Shwe Hpaw (|), held overruled by. 
N. A. V, R. Chettyar Firm v. Maung Than Daing (2), 


referred to. i 
Sp. S. O. A. against a decree of the 


District Court, Myingyan,in O. A. No. 61 
of 1933. 

Mr. J. V. Kale, for the Appellant. 

Mr: Ba Si, for the Respondents. 

Judgment.—In Civil Suit No. 271 of 
1930, in the Township Court of Pagan, the 
A. L. P. A. M. Chettyar Firm, sued Maung 
Po Myin, Ma E Mai, Maung San Yi and 
Ma Chit for recovery of a sum of money 
due on a promissory note. The Court 
dismissed the suit against Ma Chit, holding 
that she was not liableon the promissory 
note, and granted a decree against the other 
three defendants. The Chettyar Firm then, 
in Civil Execution Case No. 417 of 1930, 
in execution of this decree asked for the 
attachment and sale of Maung San Yi's 
interest in a certain holding. A warrant 
of attachment was accordingly issued. Then 
in Civil Miscellaneous Case No. 77 of 1930, 
Ma Chit, who is the wife of Maung San 
Yi, applied for removal of the attachment 
on the ground that the property belonged 
to her, The Township Court found 
that this property had comeinto Ma Chit's 
possession as part of her share in her 
father’s estate during the time of her co- 
habitation with Maung San Yi. The Court 
held that the property was joint property 
of Maung San Yiand Ma Chit, The Court 
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then went out of its way to refer to the 
case of Ma Paing v. Mg Shwe Hpaw (1), 
-and announced that under this decisicn, 
in spite of the fact that the land was 
joint property of Maung San Yi and Ma 
Chit, it was liable to attachment and sale 
in execution of a decree against Maung 
San Yi. The Court then directed that the 
application for removal of attachment should 
be dismissed with costs, and tbat only 
the southern half of the holding must be 
attached. On what grounds the Court 
directed that the southern half of the hold- 
ing should be attached, it is not now pos- 
sible to know. The proceedings in the 
execution case were then resumed. The 
southern half of the holding was proclaimed 
for sale, and the bailiff was directed to 
sell this southern half. 


In his report he describes the property 
as “Half of a piece of land,” and did 
not specify that it was the southern half. 
Similarly, in the sale certificate that 
was issued the -Jand was described as 
“Half of a piece. of land.” Nevertheless, 
it is clear that what purported to be gold 
was the southern halfof the holding. The 
property was ultimately bought by the 
Ohettyar Firm who were unable to obtain 
possession. The firm then, in Civil Suit 
No, 211 of 1982, sued Maung San Yi and 
Ma Chit, together with Maung Mo Gale 
and Ma Mai Khin, who were said to be in 
occupation of the land, for delivery of the 
property. The Township Court found that 
it had already been held that the land was 
joint property of Maung San Yi and Ma 
Chit that Ma Chit could not now set up 
the plea that she was not responsible for 
the debt incurred by her husband, it having 


been found in the miscellaneous proceedings . 


that she was, and that she was therefore 
debarred from pleading: that, as the pro- 
perty was joint property, the Ohettyar 
Firm wes not entitled to possession thereof, 
Accordingly the Court issued a decree 
declaring that the plaintiff was entitled to 
the possession of the southern half ofthe 
property. On appeal by Ma Chit, the 
District Court found that the property was 
joint property of Ma Chit and Maung San 
Yi, that only Maung San Yi's interest was 
sold, and that until there had been a 
partition, the OChettyar. Firm could not 
claim to be put into possession. Accord- 
ingly the appeal was allowed, and the decree 
of the Township Court set aside. The 
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Chettyar Firm has now come to this (Court 
in second appeal. | 

It has to be decided what is the effect 
of the decision of the Township Court in 
Civil Miscellaneous No. 77 of 1930. Ma 
Chit’s claim was that the property was not 
liable to attachment as it did not belong 
to Maung San Yi. Under r. 59, O. XXI, 
Civil Procedure Code she had to adduce 
evidence to show that she had some interest, 
or was possessed of the property attach- 
ed. Under r. 60, where the Court is 
satisfied: 

“that for the reason stated in the claim or object- 
tion, such property was not, when attached, in the 
possession of the judgment-debtor . . . , the Court 
shall make an order releasing the property wholly- 
or to such extent as it thinks fit, from attachment,” 

Rule 61 declares that: , 
“where the Court is satisfied that the property 
was, at the time it was attached, in the possession 
of the judgment-debtor .... the Court shall disallow 
the claim." 

Rule 63 states: 

“Where a claim or an objection is preferred, the 
party against whom an order is made may institute 
a suit to establish the right which he claims to 
the property in dispute, but, subject to the result 
of any such suit, if any, the order shall be 
conclusive.” 


Now, nowhere is the Court given power 
to declare in the course of proceedings 
under these rules that a person who applies 
for removal of attachmentis subject toa 
decree which was not passed against him; 
in my opinion, the Township Court had 
no jurisdiction to make a declaration that 
Ma Chit was liable under the decree. The 
ruling on which herelied has in any case 
been overruled in N. A. V. R. Chettyar’ 
Firm v. Maung Than Daing (2), and the 
declaration made by the Township Court 
is clearly wrong. I hold that that decision 
was entirely without effect. We are, there- 
fore, left with the finding that the property 
attached was joint property, and that only © 
the southern half of the property was at- 
tached. It is clear therefore, that only 
Maung San Yi’s interest therein was attached 
and sold in the execution proceed- - 
ings. The extent of that interest has not 
yet been determined, and therefore it is 
not possible to hand over any portion of 
the property to the Chettyar Firm as being ` 
the share of Maung San Yi. The finding 
of the District Court that Maung San Yi's 
interest must first be divided off is correct. 
This appeal is, therefore, dismissed with — 


` gosta. 


D. Appeal dismissed. 


(2) 134 Ind. Cas. 1252; AIR 1931 Rang. 262; 9 R 
524; Ind, Rul. (1932) Rang, 4 (B. BJ) 
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s LAHORE HIGH COURT 
Second Civil Appeal No. 1001 of 1932 
February 19, 1934 
BHIDE, J. 
RAM LABHAYA — Direnoant—APPELLANT 
VvErsus 
VAID PARKASH AND GTARBES -- 

PLAINTIFFS AND DEFFND:NTs - RESPONDENTS 

Pre-emption- Decree for possession by pre-emption 

on payment of certain amount —Appeal, court-fees pay- 
able—Court-fees—Civil Procedure Code (Act V of 
1903), ss. 148, 100 —Ofice pointing out insufficiency of 
court-fees— Counsel persisting—Question being simple 
one —Mistake, if bona fide— Extension of time, if to be 
granted— Finding that a Mohalla is not a separate sub- 
division—Finding,if can be challenged in second ap- 
peal—Custom (Punjab) —Pre-emption. 
“The court-fee payable in memorandum of appeal, 
against a decree granting possession of a house 
by pre-emption on payment of Rs. ‘00, is ad valorem 
on that amount. 

Where in spite of the fact that the office pointed 
out the insufficiency of court-fees on the memo- 
randum of appeal, the Oounsel persisted in filing 
the appeal with insufficient court-fees, and the 
question was very simple : 

- Held, that as the mistake was not a bona fide 
one, no extensionof time should he granted. 

A finding that a certain mohalla is not a sepa- 
rate sub-division is one of fact and cannot be 
challenged in second appeal. Gainda Mai v. Rodha 


(4), referred to 
; Mr. Muhammad Amin, for the Appel- 
ant, 

_ Mr. S. L. Puri, for the Respondents. 

Judgment.—This second appeal arises 
out of a pre-emption suit for possession of 
a house situated in Mohalla Jogianwalain 
Pind Dadan Khan. The suit was dismiss- 
ed by the trial Court but was decreed on 
appeal by the learned District Judge. 
From this decision the defendant vendee 
has presented an appeal supported by a 
certificate on the question of custom 
involved in the appeal, namely, whether 
the custom of- pre-emption prevails 
in the policy where the house in dispute 
is situated, 

A preliminary objection is raised that 
the appeal is time-barred inasmuchas the 
memorandum of appeal was not properly 
stamped when it was presented on May 12, 
1932, and the proper court-fee was not 
paid till the July 2, 1932, when the appeal 
had already become barred by time. The 
suit being one for possession of a house by 
pre-emption and having been decreed on 
payment of Rs. 7U0 the court-fee on the 
memorandum of appeal should have been 
paid ad valorem on that amount. The 
appellant had, however, affixed a court-fee 
stamp of Rs. 10 only on the memorandum 
‘of appeal. The learned Counsel for the ap- 
ean concedes that court-fee should have 
.been paid on Rs. 700 but urges the mistake 
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was a bona fide one and that extension of 
time should be granted under s. 148 of 
the Civil Procedure Code. I find - that 
when the office pointed out to the Counsel 
for the defendant that the court-fee was 
insufficient, he still persisted in main- 
taining that the court-fee was ade- 
relied on Kirpal Singh 
v, Sant Singh (1), Mushurunnissa v. 
Hashmatulla 20 Ind. Cas. 177 (2) and Dad- 
noo v. Somnath (3). I have referred to these 
cases and am unable to see that they 
have any bearing on the question of court- 
fee in the present case. The question was 
a very simple one, and Iam of opinion, 
that the mistake cannot be treated as a 
bona fide one and the appeal is liable to 
be dismissed as time-barred. 

I may, however, mention further that the 
appellant has also failed to file a list of 
the documents to be typed for the purposes 
of the appeal. The result is that the 
evidence relating to the custom on which he 
might have relied has not been typed and 
cannot, therefore, be taken into considera- 
tion. The learned Counsel was unable to 
put forward any justification for negligence 
in this respect. The judgments which were 
relied. upon by the respondent have been 
typed and they support his contention that 
the custom of pre-emption prevails in the 
Pind Dadan Khan Sub-Division of the 
town where the housein dispute is situated. 
The defendant's case was that Mohalia 
Jogianwala, where the house is situated 
forms a separate sub-division and the 
custom of pre-emption does not prevail 
in that sub-division. The learned District 
Judge has, however, held that Mohalla 
Jogianwala is nota separate sub-division 
and it seems to me clearthat this being 
a question of fact, cannot be challenged in 
second appeal [vide Gainda Mal v. Rodha 
62 Ind. Cas. 766 (4)] On merits also there 
seems to be, therefore, no force in this ap- 
peal and I dismiss it with costs. 


D, Appeal dismissed. 


+ 


(D 13 Ind. Oas. 305; 71 P R 1911; 30 PL R 


1912; 205 P W R I9. 


(2) 20 Ind. Oas. 177; 274 P L R 1913; 183 P W 
R 1913 


(3) 10 Ind. Cas. 736;7 N LR 4l. 
(1) 63 Ind. Cas 766. 
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PATNA HIGH COURT 
Second Civil Appeal No. 910 of 1931 
October 25, 1933 
MACPHERSON, J. 
CHETHRU SINGH AND OTHERS— 

| Å PPELLANTS 
VETSUS 
BABUJI ISSAR AND OTHERS— 
RESFONDENTS 

Bengal Tenancy Act (VIII of 18f5)}, s. 3 (5)— 
Homestead belagan land can be part of raiyati 
holding of which rent isnaqdi or bhaoli--Khata— 
One holding alone, if can be comprisedin one 
khata. 

The homestead belagan land may tea part of a 
raiyati holding of whichthe rent is either nagd2 
or bhaoli, 

A khata number will never consist of more 
than one holding and the fact that a khata 
number consists of naqdi, bhaoli and belagan 
plots and that the total area of these plots is 
separately mentioned and the total cash rental of 
the naqdi plots is shown, does net create a 
separate holding as to each of these kinds of 
plots. Dip Narain v. Bhim Mandal (2) and Tilak- 
dhari Singh v. Kuman Das (3), relied on Ramji 
Prasad v. Mohamad Anwar Ali Khan (D, not 
followed, suis 

3, O. A. from an order of the Additional 
District Judge, Monghyr, dated March 7, 
193]. 

Messrs. B. C. De and Kameshwar Dayal, 
for the Appellanis. 

Messrs. Guru Saran Prasad and R.N. 
Lal, for the Respondents. 


Judgment.—The appellants are the 
defendants first-party. The suit was by 
tne landlords to recover possessions of a 
kaimi raiyati occupancy holding measur- 
ing 4 bighas 9 kathas and 12 dhurs of 
which the raiyats were the defendants 
second-party who had transferred, on 
September 29, 11916, to the defendants 
first-party in spite of the fact that there 
was no custom of transferability without 
the sanction ofthe landlord which had not 
been secured. 

The defence was that the holding which 
had been carved out of khata No. 137 by 
partition, consisted not only of the four 
naqdi plots Nos. 920, 986, 1018 and 1081 
which made up thesaid 4 bighas 9 khatas 
and 12 dhurs, but also of plots Nos. 181 and 
187, the former being a banswari extend- 
ing tol khata 3 dhurs and shown in the 
Record of Rights as six bamboo kothis in 
possession of the raiyat and as bhaoli 
mifs, and the latter being recorded as 
makan mat sahan and belagan. The 
learned Munsif held that the defendants 
were purchasers ofa part of the holding 
only and accordingly the landlord could 
not recover possession, He went on to 
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~ 
hold that though Raghunandan, brother ` 
of Harbans, one of the members of the 
defendants first-party, was a necessary 
party to the suit, the suit could not be 
thrown out on that ground. 

In appeal the learned District Judge 
referring to the decision in Ramji Prasad 
v. Muhammad Anwar Ali Khan (1), held 
with regard to plot No. 187 that a be- 
lagan plot is not to be considered as part - 
and parcel of a holding for which a nagdi 
rent is assessed and therefore plot No. 187 
did not form part and parcel of the holding 
purchased by the defendants first-party. 
As regards plot No. 18}, referring to the 
case of Dip Narain Singh v. Bhim Mandal 
(2), he seems to have held that, as the 
plaintifis stated, 

“the nagdi lands left over constituted a separate 


holding and therefore the original survey entry was 
immaterial,” , 
relying upon an ex parte rent suit of 1924 
and subsequent rent sale proclamation 
which described the area as 4 bighas 9 
kathas and 12 dhurs as showing 

“that the holding came tobe one of 4 bighas 9 
kathas 12 dhurs, that is to say, ib was made up of 


the plots recorded as nagdt inthe original survey 
khatian.” : 


He also referred to the recitals in the 
defendants’ own kabala which seem value- 
less for this purpose. His conclusion was 
that plots Nos. 181 and 187 did not form 
part of the holding at thetime the pur- 
chase was made by the defendants first- 
party. He went on to find that plaintiffs 
were in possession of the homestead portion 
of plot No. 187 but not of the banswari 
plot No. 181 and decreed the plaintiffs’ 
suit. It may be observed that the Record 
of Rights was finally published in 1903, 
the partition by which the plots mentioned 
came into the takhta of these plaintiffs 
wasin 1910, the sale was in 1916 and the 
ex parte rent suit was in 1924, 

In appeal it has keen urged that the 
learned District Judge failed to observe 
that the decisicn in Ramji Frasad v. Mu- 
hammad Anwar Ali Khan (1), upon which 
he relied had been overruled by the Full 
Bench in Tilakdhari Singh v. Kuman Das 
(3), decided more than a year previous to 
his decision. It is settled Jaw that the 
homestead belagan land may be a part of 
a raiyati holding of which the rent is either 
naqdi or bhaolt. The Full Bench also ap. 


(1) 43 Ind Cas. 377;3 PL W £99; (1917) Pat. 360. 
(2) 101 Ind. Cas. 511; 8 P L T 564; AIR 1927 Pat. 
7 


207. 

(3) 123 Ind. Cas. 493: 11 PLT 141; AIR 190 
es T Ind. Rul, (1930) Pat. 323; 9 Pat, 754 
4 ` 2 
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proved the decision in Dip Narayan Singh 


v. Bhim Mandal (2), where it was beld that. 


a khata number will never consist of more 
than one holding and the fact that a khata 
number consists of naqdi, bhaoli and bela- 
gan plots and that the total area of these 
plots is separately mentioned and the 
total cash rental of the nagdi plots is chown, 
does not create a separate holding as to 
each of these kinds of plots. In this case, 
in 1910, a portion of khata No. 137 
consisting of belagan, bhaoli and naqdi 
was made over as a single whole to the 
zamindari of plaintiffs; it must then have 
been a single holding and it could not 
have been changed into separate holdings 
without the raiyats’ consent. Tomy mind 
the decision under appeal is entirely vitiat- 
ed by misconception of the law, and the 
question must be considered afresh whe- 
ther in September 1916, or at any sub- 
sequent date, the ratyat transferred the 
whole of the holding. 

Accordingly the appeal must be allowed 
and the suit remanded to the Court below 
for deci-ion according to law. The whole 
appeal is open to the lower Appellate Court. 
. The appellants are entitled to their costs 

in this appeal. 

- ON, Appeal allowed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 57 of 1930 


an 
Civil Appeal No. 1263 of 1929 
March 22, 1934 
"TEKS CHAND AND ABDUL RASHID, JJ. 
WALAITI RAM—Derenpant— 
APPELLANT 


versus 
SHADI RAM AND otaERs—PLAINTIFFS-~ 


DEFENDANTS — RESPONDENTS 

Registration Act (XVI of 10%, s. 17 (2) (vi) 
—Exemption wunder—‘Any decree’, if means ‘any 
final decree'— Decree that has been set aside 
wholly or in part—Whether included—Ctivil Pro- 
cedure Code(Act V of 1908, O. XXIII, r. 1— 
Causes of action different—Permission to file fresh 
suit not taken at time of withdrawal of prior suit—- 
Order NXIII,r. 1, tf operates as bar. 

Section 17, cl. vi, Registration Act, exempts 
from registration any decree or order of a 
Court and not any final decree or order etc. 
The exemption is not restricted to decrees, 
which have become final and conclusive but includes 
within its purview decrees which have been set aside 
wholly oria part on appeal or review or have other- 
wise become inoperative. The circumstance that the 
decree is subsequently varied or reversed, might 
affect its enforcibility but not its value as a 
“method” of proof of the terms of the transaction, 
which wereembodied in it. Consequently, a party 
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in a later suit can have the terms of the compro- 
mise proved by reference to the decree. 

Where causes of action are different, O. XXITI, 
r. l, Civil Procedure Qode, is nota bar toa fresh 
suit on the ground that permission to bring a fresh 


suit had not been taken at thetimeof withdrawal 
ofthe previous suit, [p. 105], col 2.) 
L. P. A. from the decree of Hilton, 


J., dated May 14, 1930. 

Mr. J. L. Kapur for Mr. J. N. Aggarwal, 
for the Appellant. 

Messrs. Shamair Chand and Qabul Chand, 
for the Respondents. 


Tek Chand, J.—The facts of the case, 
which have given rise to this appeal are 
somewhat complicated, though the ques- 
tions of law to be decided fall within a 
narrow compass. Many years ago one 
Hazari Mal, a Sud of Machhiwara in the 
Ludhiana District, gifted a piece of 
agricultural land to his daughter Musammat 
Rukmani. The gift was not challenged 
at the time by the reversioners of Hazari 
Mal, and the donee and her son Kanahya 
Lal entered into possession. The gifted 
land remained in the line of Musammat 
Rukmani fora long time and was last 
held by one of her descendants named 


Babu Mal. He died  sonless and was 
succeeded by his widow Musammat 
Gurdevi. 

On November 29, 191], Musammat 


Gurdevi made a further gift of one-half 
of this land to Amin Chand, defend- 
ant No.1. Nine years later, on Decem- 
ber 13, 1920, Achhru Ram and Babu Ram, 
who are collaterals of the original owner 
Hazari Mal, brought a suit for a declara- 
tion that the gift by Musammat Gurdevi 
in favour of Amin Ohand was invalid 
and did not affecttheir reversionary rights, 
The suit was resisted both by Musammati 
Gurdevi and Amin Chand but on different 
grounds. Musammat Gurdevi pleaded that 
under Hindu Law which governed the 
parties, gifted property did not revert to 
the donor’s collaterals, on the line of the 
donee becoming extinct and, therefore, 
the plaintiffs had no locus standi to con- 
trol her actions in respect of the land 
in question. She further alleged that 
the gift in favour of Amin Chand, which 
the plaintiffs were seeking to impugn, was 
not @ genuine transaction but had been 
brought about by the exercise of influence 
by Amin Chand and that it had not 
been acted upon. She averred that, though 
the deed was executed and mutation 
effected, the property had continued to be 
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in her. possession all along, and that Amin 
Chand had not maintained her as hehad 
undertaken to do at the time of the so- 
called gift. Amin Chand also denied the 
plaintiff's right to challenge Musammat 
Gurdevi's alienation. He contended that 
he was a collateral of Bhau Mal, and as 
such was his next heir and the gift by 
Musammat Gurdevi to him was a mere 
acceleration of succession. On these 
pleadings a number of issues were framed 
and a mass of evidence recorded by the 
Munsif. While the case was proceeding, 
the then plaintifs, Achhru Ram and 
Babu Ram and the donee Amin Chand, 
appeared in Oourt on June 10, 1921, and 
presented a document, duly signed by 
them stating that they ‘had entered into a 
compromise, as a result of which possession 
of 4-- th of the property gifted by Musammat 
Gurdevito Amin Chand would be given 
forthwith to the plaintifs, and Amin 
Chand would continue in possession of 
the remaining 1-dth. It was also stated 
that the plaintiffs and Amin Chand had 
further agreed that on the death of 
Musammat Gurdevi the remaining one- 
half of the land which had been originally 
gifted by Hazari Mal to Musammat 
Rukmani and wasin Musammat Gurdevi's 
possession at the time would also be 
divided between the plaintiffs and Amin 
Chand in the same ratio, i. e., 4-5ths and 
1-5th. Itis important to note that Musam- 
mat Gurdevi, who, as already stated, had 
pleaded that the gift by her in favour of 
Amin Chand was invalid and had not 
been acted upon, and that she was in 
actual possession of the property, was 
not a party to this compromise, nor had 
she signed the document, nor was she or 
her Counsel present in Court on the date 
on which it was presented. The Munsif 
recorded the statements of the then 
plaintifs and Amin Ohand, and passed a 
decree for possession of 4-5ths of the 
land in favour of the plaintiffs and dis- 
missed the suit relating tothe remaining 
noes This decree is dated June 10, 
1921 

It appeats that the decree-holders took 
out proceedings in execution of this decree 
and obtained possession of 4-5th of the 
gifted land. Musammat Gurdevi appealed 
to the District Judge, urging that the 
compromise between the plaintiffs and 
Amin Chand had been entered into behind 
her back with a view to defeat her 
rights that-it was not binding on her 
and that the decree which had been 
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passed in her absence was prejudicial to 
her rights and should be set aside. The 
learned District Judge sustained this con- 
tention and held that the compromise 
should not have been given effect to by 
the Munsif as it shut out an enquiry into 
the serious allegations made by Musammat 
Gurdevi in respect of the alleged gift. He 
accordingly accepted the appeal and 
remanded the case under O. XLI, r. 23, 
for trial on the merits. Proceedings inthe 
suit continued in the Munsil’s Court till 
December 17, 1928, when the then plaintiffs 
filed an application under O. XXIII, r. 1, 
for permission to withdraw the suit. The 
Munsif granted this sapplication and the 
suit was allowed to be withdrawn. 

On July 7, 1924, Amin Chand applied 
under s. 144 of the Civil Procedure Code 
for restitution of possession of 4-5th of the 
land which had been delivered to Achhru 
Ram and Babu Ram under the decreé of the 
Monsif, on the ground that that decree 
had been set aside on appeal by the 
District Judge and the suit in which it 
had been passed had been withdrawn. 
The executing Court granted the application 
and Amin Chand was restored to posses- 
sion of this part of the Jand. The next 
step was taken by Musammat Gurdevi in 
the form of a suit against Amin Chand 
seeking a declaration that the gift of 
1911 was invalid, but the suit was dis- 
missed in default, She did not pursue the 
matter further, and shortly afterwards 
died childless. Amin Chand had either 
been in possession of the, remaining l-5th 
of the gifted land or had got possession 
of it after Musammat Gurdevi's death. 
In this manner he secured actual posses- 
sion of the entire land comprised inthe 
gift-deed executed by Musammat Gurdevl 
in his favour in 1911 whicb, as already 
stated, was one-half of the area originally 
gifted by Hazari Mal to Musammat Ruk- 
mani. With the other half we are not 
concerned in this litigation, and it is not 
necessary to pursue its history any 
further. 

In the meantime one Dina Nath had 
obtained a inoney decree against Amin 
Chand, and in execution, he attached the 
land which Amin Chand had got from 
Musammat Gurdevi. In due course the 
land was sold hy the Executing Court 
in May 1927, and was purchased by 
Walayati Ram, appellant, for Rs. 3,325 
which he paid in cash into the Trea- 
sury. 

On January 10, 1928, Bahu Ram who 


+ 


1935 - 


— was one of the plaintiffs: in the earlier 


~ 


~ 


sult referred to above, and Shadi Ram, 
son of the other plaintiff, Achhru Mal, 
who had died in the meantime, brought 
two suits, each for recovery of two-fifths 
of the land purchased by Walayati Ram 
basing their claims on the compromise 
between Amin Chand and themselves as 
embodied in the document of 
June 10, 1921, which had been presented to 
the Munsif in the earlier suit. Amin Chand 
did not appear to defend the suits which 
were resisted by Dina Nath and Walayati 
Ram on various grounds. The Subordi- 
nate Judge dismissed both suits, holding 
that the compromise had merged in the 
decree passed by the Munsif in the previous 
suit and as that decree was subsequently 
set aside by the District Judge, the com- 
promise had become extinct and the parties 
reverted to their original position , and 
consequently the rights of the plaintiffs 
and Amin Chand must be decided on the 
merits. On the merits he found that the 
parties were governed by Hindu Law 
under which the land gifted by Hazari Mal 
to Musammat Rukmani did nut revert to the 
donor's collaterals, on the extinction of the 
line of the doneé. He also found that the 
suit was barred by limitation having been 
brought more than twelve years after the 
gift by Musammat Gurdevi and was also 
barred by O. II, r. 2. On appeal the 
learned District Judge heldthat the com- 
promise was inadmissible for want of 
registration and that the present suits were 
barred by O. XXIII, r. 1, as permission 
of the Munsif to sue again had not been 
obtained at the time of withdrawal of the 
former suit in 1923. On ths merits the 
District Judge confirmed the findings of 
the trial Court, and in the result, dismissed 
the appeals. 

The plaintiffs preferred second appeals 
to this Court which were heard by Hilton, J., 
sitting in Single Bench. The learned Judge 


-held that the document embodying the 


terms of the compromise which was pre- 
sented to the Munsifin the previous suit 
on June 10, 1921, was really a petition 
praying that the suit be decided in ac- 
cordance with its terms, and, therefore, 
it was admissible in evidence without re- 
gistration. He further held that the fact 
that the decree passed by the Munsif in 
accordance with the compromise had been 
set aside subsequently did not affect its 
admissibility. He accordingly held held 
that Amin Obhand was bound by the 
compromise, and Walayati Ram having 
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acquired by the auction-sale the right, 
litle and interest of Amin Chand was 
equally bound by its terms. The learned 
Judge also held disagreeing with the 
Courts below, that the suit was not barred 
by limitation or under O. XXIII, r. 1, Oivil 
Procedure Code, or O. II, r. 2. He further 
ruled that the fact that Walayati Ram was 
an innocent purchaser without notice of 
the compromise was no defence against 
the claim of the plaintiffs, who had de- 
rived title from Amin Chand under the 
prior agreement embodied in the compro- 
mise. On these findings the learned 
Judge accepted the plaintiffs’ appeal and 
decreed their suits. From these decrees. 
the present appeals have been lodged by 
Walayati Ram under cl. 10 of the Letters 
Patent, after obtaining the necessary certi- 
ficates from the learned Judge. 

Before us the learned Counsel for the ap- 
pellant conceded that the pleas of bar by 
limitation and O. II, r. 2, have no force 
and he dropped them. He made a faint- 
hearted attempt to argue that the suit 
was barred under O. XXIII, r. 1, Civil 
Procedure Code as permission to bring a 
fresh suit had not been taken from the 
Munsif at the time of the withdrawal of 
the former suit in 1921. It is, however, 


clear thatthe present suitis not in respect 


of the same “subject-matter” as the for- 
mer suit. The cause of action for that 
suit was the gift by Musammat Durga 
Devi to Amin Chindin 1911 while that 
for the present suit, as alleged in the 
plaint, isthe compromise of June 10, 1921, 
and ine restitution of possession under 
s. 144, Civil Procedure Code. The con- 
tention is withont force and was rightly 
rejected by the learne! Judge. 

The point which has been pressed very 
strenuously before us is that the termsof 
the compromise cannot be proved as they 
had been embodied in the document of 
June 10, 1921, which being unregistered, 
was not admissible in evidence, as it dealt 
with rights in immovable property exceed- 
ing Rs.100 in value. So far as the ques- 
tion of the proof of the terms of the com- 
promise is concerned, I have no doubt that 
the decision of the learned Judge is correct. 
Ths document, though not written in the 
form of a petition was in fact presented 
in the Court of the Munsif before whom 
the former suit was pending. It was 
headed “in the Court of Mr. Isar, Munsif, 
First Class, Ludhiana.” It bore a court-fee 
stamp of eight annas. In the document 
itself after setting out the terms of the 
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compromise it was stated clearly that the 
decision of ihe suit had been arranged 
accordingly and that the parties would 
bear their own costs. Immediately after the 
document had been presented in the Court, 
the Munsif examined the signatories and 
proceeded forthwith to pass a decree in 
accordance with its terms so far as they 
related to the property which was the sub- 
ject of the suit. It is conceded that if the 
decree passed by Mr. Isar had not been set 
aside on appeal, the terms of the com- 
promise could have been ascertained from 
the decree, and the unregistered document 
of June 10, on which it was 
based, in view of the provisions of cl. (6) 
of sub-s. (2) of s. 17, of the Indian 
Registration Act, as interpreted by their 
Lordships of the Privy Council in Hemanta 
Kumari Debi v. Midnapur Zamindari Co. 
(1). But it is urged that that decree having 
been set aside, cl. (6) was not applicable. 
In my opinion this argument is fallacious 
and confuses the question of proof of the 
terms ofthe compromise with that of their 
validity. The wording of cl. (6) as it 
stood before the amendment made, 
in 1929, was very wide and exempted 
from registration “any decree or order of 
a Court’. In interpreting that clause their 
Lordships observed in the case above- 


cited as follows :— ee 

“Turning now to the Registration Act of 1908, 
and considering the meaning of the word ‘decree’ 
in s. 17, sub-s. (2) (vt) this must be read in 
connection with the purpose of the statute, which is 
to provide a method of public registration of docu- 
ments, and there is, therefore, no reason why a 
limit should be imposed on the meaning of the 
word so as to confine if to the operative portion 
only of the decree.” 

It is noteworthy, as was pointed out by 
the Madras High Court in Rajah of 
Kalahasti v. Venktapah Nayanim Bahadur 
Varu, 109 Ind. Cas. 872, (2) at pages, 875 and 
890* “that cl. (©) exempts from registra- 
tion” any decree or order of a Court” 
and not “any final decree or order etc.” 
Tt is clear that the exemption is not res- 
tricted to decrees, which have become final 
and conclusive but includes within its 
purview decrees which have been set aside 
wholly or in part on appeal or review or 
have otherwise become inoperative. The 


(1) 53 Ind. Cas, 534; A IR 1919 P O 49: 461 A 
240; 47 0485; 37 ML J 525; 17A L J1117;24 0 
W N177; (1920) MW N 66; 27M L T42;11 L 
W 301; 310 L J 298; 22 Bom. L R 488 (P 0), 
` (2) 109 Ind. Oas. 872; A IR 1928 Mad. 713; 27 L 
W 514, 





*Pages of 109 Ind. Oas, —[ Hd]. 
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interpretation does not, in any way, militate 
against the “purpose of the statute’, which 
is not concerned with the validity of the 
transaction evidenced by the documents of 
their kind specified in s. 17, but merely 
provides ‘‘a method for their public regis- 
tration”. This purpose is secured equally 
well by the incorporation of the terms of 
the transaction in the decree of a Court, 
and the circumstance that the decree is 
subsequently varied or reversed, might affect 
its enforcibility but not its value asa “me- 
thod” of proof of the terms of the transac- 
tion, which were embodied in it. I, there- 
fore, hold that it is open to the plaintiffs in 
this case to have the terms of the compro- 
mise proved by reference to the decree 
passed by Mr. Isar on June 10,192), and 
the document of the same date on which it 
was based. 

This, however, does not settle the case. We 
have still to determine whether the agree- 
ment between Amin Oband and the plaintiffs, 
the terms whereof were entered in the afore- 
said document and incorporated in the 
decree, are legally enforcible by the latter 
against the former or his representatives-in- 
interest. It is obvious that the decree as 
such is no longer enforcible, having been | 
set aside on appeal. As for the ‘‘compro- 
mise” itself, the first point to be borne in 
mind is that it was nct agreed to by all the 
parties to the former suit, who were mate- 
rially interested in its result. Ashas been 
pointed out above, Musammat Gurdevi had 
raised numerous pleas, which struck at the 
very root of the title of Amin Chand as well 
as the claim of the plaintiffs. The parties 
had gone to trial on these issues and it 
seems that when the plaintiffs and Amin 
Chand realised that both of them stood to 
lose, they entered into a ‘‘compromise” 
behind the back of Gurdevi and had it 
recorded by the Munsifin her absence, It 
is further significant that while the suit: 
was for a mere declaration that the alleged 
gift by Musammat Gurdevi in favour of 
Amin Chand shall not affect the plaintiffs’ 
“reversionary” rights after her death, the 
terms of the “compromise” werethat the 


-plaintiffs were to get immediate possession 


of 4-5ths of the gifted land. It is quite clear 
that the entire transaction was a hole and 
corner affair entered into between the plain- 
tiffs and Amin Chand with the object of 
defeating the rights of Musammat Gurdevi 
if not to defraud her. As an ‘‘agreement” 
to settle a pending suit which admittedly 
comprised a tripartite dispute, it was 
obviously invalid, not having been made 


1935 
between all parties materially interested in 
the result of the litigation, and its object 
and purpose were manifestly illegal. ‘The 
learned Counsel for the respondent has con- 
tended that in this view of the case, the 
plaintiffs and Amin Ohand were in pari 
delicto and that Walayati Ram, appellant, 
who has acquired the right, title and interest 
of Amin Chand, cannot be allowed to go 
behind the agreement, now that Musammat 
Gurdevi is dead. In my opinion this con- 
tention is devoid of force and must be 
rejected. As between the plaintifis and 
‘Amin Chand himself, the maxim in pari 
delicto potior est conditio possidentis would 
have applied, and ina suit by the former 
to enforce the agreement against the Jatter, 
the Court would have refused to lend its 
support to either party, ‘letting the estate 
lie where it falls”. The question has been 
considered at great length by a Full Bench 
of this Court in Qadir Bukhsh v. Hakam 
et seg (3), atp. 725* and itis not necessary 
to discuss it any further. Applying the 
principles laid down in that case, these 
suits must fail. 


It-was contended by the learned Counsel 
for the respondent that this plea had not 
been raised in so many words and a specific 
issue was not framed dealing with this 
point. A perusal of the written statement 
filed by the decree-holder Dina Nath shows, 
however, that he had definitely urged that 
the “agreement was void”, and issue No. 2 
as framed by the trial Court clearly 
covered the point. The facts necessary for 
the decision of the matter have all been 
brought on the record by the parties, and 
there can be no doubt that on these facts 
the agreement is not enforciblein a Court 
of Law. It is conceded by the Counsel 
for the plaintifis-respondents that on the 
merits the plaintiffs had no right to the 
land in dispute. If, as has been found 
by the trial Court and the District Judge, 
the parties are governed by Hindu Law, 
no question of reversion of the gifted 
property to the collaterals of the original 
donor Hazari Mal, arises at all. From 
whatever point of view the matter is 
looked at, the plaintiff's suit cannot succeed. 

I would accordingly accept the appeals, 
set aside the judgment and decrees of the 
learned Judge in Chambers, and dismiss 


(3) 139 Ind. Oas. 17; A I R 1932 Lah, 503; 13 Lah 
713; Ind. Rul. (1932) Lah. 517;33 P L Ré8é5l 


{F B). 6 
*Page of l3 Lah. [Bd]. 
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‘the plaintiffs’ suits with costs in all 
Courts. 
Abdul Rashid, J.—I agree. 
N. Appeal allowed. 
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APPELLANT 
VETSUS 
SOMAHANTI GUNNAMMA AND OTHERS 
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Limitation Act (IX of 1908), s. 21 (2)—Ezecution 
of mortgage deed by two brothers—Part payment by 
elder brother as managing member—Whether saves 
limitation against younger brother--Theory of im- 
plied agency— Part payment notshowing whether it is 
for interest or principal—Validity. 

A part payment will avail to save limitation not 
only against the person making it or those deriving 
title under him subsequent to such payment but 
even against other persons liable in respect of the 
same debt. 

Where a mortgage deed was executed by two 
brothers, one of whom was the managing member 
of the family, and a part payment was made by 
the managing member and the circumstances showed 
that he was acting on behalf of both : 

Held, that the part payment was sufficient to 
save limitation against the younger brother also 
on the theory of implied agency notwithstanding the 
fact that the fatter had also joined in the mortgage- 
deed. Narayana Ayyar v. Venkataramana Ayyar 
(14), commented upon. Veeranna v. Veerabhadra- 
swami (12), Rangasamt Atyangar v. Somasundaram 
Chettiar (13) and Bajrangi Prasad Singh v, Kesha 
Singh (15), relied on. 

Where a part payment is evidenced by a writing 
which is signed by the person making the payment, 
it makes no difference whether the payment is held 
to be for interest or for principal or for both, and 
the fact that the writing does not say whether it is 
for interest or principal is therefore immaterial. 
Hari Chandra Biswas v. Purna Chandra Mukherji 
(l7jand Somia Narayana Iyengar v, Alagirisamz 
Iyengar (18), referred to. 

In mortgage suits the amount of costs is usually 
directed to form part of the mortgage money tobe 
realised by sale of the mortgaged property ; but 
when one of the defendants disputes the right of the 
mortgagee or raises other contentions calculated to 
negative his right to maintain the suit, this rule 
cannot be insisted on. 


A. against the decree of the Court of the 
Agency Subordinate Judge of Vizagapatam 
in O. S. No. 6] of 1926. 

The Advocate General and Mr. Y. 
Suryanarayana, for the Appellant. 

Mr. P. Somasundaram, for the Respond- 
ent. ; 

Varadacharlar, J.—This is an appeal 
by the 9th defendant, a puisne mortgagee, 
against the decree for sale passed in a prior 
mortgagee's suit. The prior mortgagee had 


two mortgages in his favour, Ex. A, a usu- 
fructuary mortgage of September 1, 1891, 
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and Ex. B, a simple mortgage of September 
4, 1897. In respect of Ex. A, the appellant 
contends that on its true construction, the 
mortgagee is bound to account for all the 
income from the properties of which he was 
put in possession, subject to a deduction of 
interest at 9 per cent. per annum on the 
mortgage amount and one or two other items 
of charges mentioned in the document. He 
insists that if accounts are taken on this 
footing, it would be found that the mort- 
gagee has realised the whole amount due to 
him underthe mortgages. With reference 
to Ex. B, the appellant raises a plea of 
limitation. Incidentally, his learned Coun- 
sel also suggested the possibility of a 
claim for subrogation in respect of a frac- 
tion of the amount included in the mort- 
gage in favour of the appellant, but he 
realised that in view of certain circum- 
stances this claim could not be usefully 
pressed. It is, therefore, unnecessary to say 
anything further about this. The only 
other matter raised in the appeal relates to 
the direction of the lower Court for pay- 
ment of costs by the 9th defendant and 
the other members of his family. 

On the first, we are unable to accede to 
the contention of the appellant. Though 
incidentally there isa reference to interest at 
9 per cent. per annum in Ex. A., the scheme 
of Ex. A is not to make the mortgagee 
"accountable for the realisations from the 
mortgage property except toa very limited 
extent.’ The mortgage was effected in the 
year Khara but,as the parties were not 
‘sure as to the date then available for fixing 
the probable income from the mortgaged 
property, which would be available to the 
mortgagee in satisfaction of his claim for 
interest, they provided that the necessary 
‘dowle should be prepared in the course of 
the succeeding year Nandana; and the 
‘document then goes on to provide as fol- 


ows. 

“ifthe dowle amount for the year Nandana be 
found insufficient for the interest of Rs. 405 due for 
each year and the kattubadi of Rs. 12-8-0 payable to 
the zemindar of Pachipenta making up in all 
Rs. 417-8-0, we shall make good the said deficiency by 
means of other immovable properties belonging to us. 
1£ that dowle amount be in excess of the said amount 
of Rs, 417-8-0, you shall pay to us the excess amount 
‘every year within the end of the year....From Vijaya 
year, you shall have control over the properties accord- 
ing to the above-mentioned conditions without having 
anything to do with us and you yourself shall enjoy 
the profit and loss (sic) oceurring thereby. 


The last clause would become meaning- 
less if the appellant’s construction should be 
accepted. The document belongs to the 
class of cases in which the mortgagee is 
ie : -5 
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permitted to enjoy the income-in lieu of 
interest; but, as the parties were not quite 
sure at the time of the execution of the 
document as to what the probable income 
might be, they made provision for its being 
definitely fixed with reference to the next 
year’s dowle. It isonly in respect of the 
difference between Rs. 417-8-0 and the 
figure to be fixed in the dowle for Nandana, 
that the mortgagee would be accountable 
to the mortgagor. 

That this is the true construction of the 
document is made clear by the subsequent 
conduct of the parties and by the recitals in 
Ex. P, a document executed by the mort- 
gagors themselves in 1900. Referring to 
this mortgage, they say in that document 
that the dowle fixed for Nandana as per 
stipulations contained in Ex. Ais Rs. 445-8-0 
and that out of that amount, deducting 
Rs. 1417-8-0, the balance has been accounted 
for to them by the mortgagee. After this 
statement by the mortgagors themselves, it 
is unnecessary to labour the point. This con- 
tention, therefore, fails. 


oa 


With regard tothe plea of limitation in . 


regard to Ex. B, the question depends upon 
the extent to whicha part payment made on 


April 25, 1912, is available to save limi- © 


tation. The mortgage bond had been exe- 
cuted by two brothers Chinnayyadora and 
Bhimandora but this part payment was made 
by the former alone and the endorsement 
relating thereto is signed only by him. 
The appellant contends that on ‘a proper 
construction of ss. 20 and 21, cl. (2) of the 
Limitation Act, this part payment can avail 
tosave from the bar of limitation only the 
jiability of Chinnayyadora's’share and not 
that of Bhimandora’s share. The argument 
was put on two grounds: one, that s. 20 
contemplates that, where there is a plural- 
ity of persons liable in respect of a debt, 
all of them should join in making a part 
payment; alternatively, it was contended, 
that, where they are liable as joint promis- 
ors, a payment by one of them alone will 
not avail against the others because of the 
express prcvisions of s. 21 (2). The first 
contention is scarcely sustainable: see 
Velayudam Pillai v. Vaithalingam Pillat 
(1). In view of numerous cases decided in 
recent years in the various High Courts in 
India, the learned Advocate-General also 
admitted that, as. held in the English 
decisions [cf. Bolding v. Lane (2) 

17 Ind. Oas. 619; 24 ML J 66;12 M LT 


10. 
(2) (1862) 1 D J & S 122; 32L J Oh.219; 9 Jur. 
(x. s.) 506; 7 L T (ws) 812; 11 W R 386; 137 R R 174; 


-46E R 46. 


t 


ka 


.the effect of an 


cl.. (2) of s. 21 applies only 
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Chinnery v. Evan (3) and Lewin v. 
Wilson (4)], there is a difference between 
acknowledgment and 
that . of a part payment and that a 
part payment can avail not merely against 
the person making the payment or those 
deriving title under him subsequent to such 
payment but even against other persons 
liable in respect of the same debt. Even 
in respect of acknowledgments, this Court 
has recently held in Muthu Chettyar v. 
Muthuswami Ayangar (5), that an acknow- 
ledgment will also avail to save limitation 
as against a person to whom the mortgagor 
making the acknowledgment has trans- 
ferred the mortgage property prior. to the 
date‘of the acknowledgment. The learned 
Advocate-General, therefore, pressed his 
contention mainly with reference tos. 21 (2). 
As tothe effect of this provision, there is 
considerable conflict amongst the several 
High Courts in this country: what is the 
exact relation between the restrictive 
provision in this clause and the general 
provision in ss. 19 and 2!. The contention 
of thé learned Advocate-General that, in the 
case of joint mortgagors, payment by one 
cannot save limitation as against the other 
co-mertgagors or their interest in the mort- 
gaged property is supported by a dictum 
in Velayudam Pillai v. Vaithyalingam Pillai 
(D, and by two decisions of this Court in 
Muthu Chettiar v. Muhammad Husain, 59 
Ind, Cas. 763 (6) and Thayammal v. Muthu- 
kumaraswami Chettiar (7). But there are 
decisions of other Courts to the contrary. 
Reference may be made particularly to 
Parameshri Kunwar v. Dhuman Kunwar, 
119 Ind. Cas 434 (8), Jagwanti v. Bachan 
Singh, 95 Ind. Cas. 774 (9) and Ibrahim 
v. Jagdish Prasad, 99 Ind. Cas. 426 
(10). A further point has sometimes 
been raised whether the restriction in 
to the per- 
sonal liability of the joint contractors or 


“even io the liability of the mortgaged prop- 


(3) (1864) 11 HL O 115:10 Jur. (N s; 855; U LT 
(x 8) 68; 13 W R 20; 4N R520; 145 R R79; 11E R 
274. 
a 11 App. Cas. 639; 55L J P O 75:55L T 


(5) 138 Ind. Cas. 632; 55 M 758: (1932) M W N 614; 
A [ R 1932 Mad. 516; Ind, Rul. (1932) Mad. 601; 36 L 
W 44:63 M LJ 111. 

(6) 55 Ind. Cas. 763. 

(7) 121 Ind. Oas. 858; 57M L J 588; 30 L W 677; 


A IR 1929 Mad. 881; Ind, Rul. (1930) Mad. 266; 5 M 


119. 
(8) 119 Ind. Oas, 434; AIR 1929 All. 393; 13 RD 
339; Ind, Rul, (1929) All. 1010 


' (9, 95 Ind. Cas 774; AIR 1926 Oudh 511; ISOLG 
744 


(10) 99 Ind. Cas. 424; AI R 1924 All, 209. 
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erty. Difference of opinion is also trace- 
able as to the effect of the word ‘only’ in 
that provision. Cf. Rajtilak Narayan Sur 
v, Mufizuddi Topaddar, 98 Ind. Vas. 381 
(11), Veeranna v. Veerabhadraswami (12) 
and Rangaswami Atiyangar v. Somasunda- 
ram Chettiar (13). If it were necessary to 
base our decision in the case on this point, 
we should be bound to follow the decisions 
of this Court in Muthu Chettiar v. Muham- 
mad Husain (6) and Thayammal v. Muthu- 
kumarasawmi Chettiar (7), or refer the 
matter toa Full Bench. But as the plea 
of limitation can be disposed of on another 
ground, it seems to us unnecessary to doso. 

The plaintiffs relied upon this part pay- 
ment as saving limitation against both the 
mortgagors, on the ground that in making 
that part payment, Chinnayadora acted as 
manaying member of the family, and as 
such, was authorised to make the payment 
on behalf of Bhimandora as well. In the 
Court below reliance was placed for this 
purpose upon evidence showing that they 
were members of an undivided family of 
which Chinnayyadora was the manager; 
and reliance was also placed upon a letter, 
Ex. N, which, it was contended, expressly 
authorised Ohinnayyadora to make. the said 
payment. The learned Subordinate Judge 
refused to accept Ex. N as a genuine letter, 
but he, however, came to the conclusion 
that the two brothers were undivided and 
that Chinnayyadora was the manager of the 


joint Hindu family and that therefore, the 


payment was sufficient to save limitation 
as against both. The learned Advocate- 
General, however, contends that if Ex, N is 
excluded, the mere fact that Chinnayyadora 
was managing member of the family will 
not suffice to save limitation against 
Bhimandora, becausein the present case 
the contract was entered into noi by 
Chinnayyadora alone as managing member 
of the family but by both the brothers and, 
therefore, the case is in terms governed by 
the: provisions of 8. 21 (2). In support of 
this argument, he relies upon certain obser- 
vations of the Division Bench in Narayana 
Ayyar v. Venkataramana Ayyar (14). The 
facts of that case show that those observa- 
tions were obiter because the Court came 
to the conclusion that the payments relied 

(11) 98 Ind. Cas. 381; 44 O L J 475; AIR 1997 
Cal, 193. 

(12)45 Ind Cas. 18; 41M 427; 34M L J 373; 
aa T 261; (1918) M W N 285;7 L W552 
! (12) 107 Ind. Cas. 646; 54 M L J 150; ALR 1928 


Mad. 173; 27 L W 820 
(14) 25 M 220, 
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on were not trué and that the entries were 
merely collusive. These observations have 
been dissented from in Bajrangi Prasad 
Singh v. Kesho Singh (15), and the learned 
Judges suggest that, at any rate, they must 
be confined to the facts of that case. But 
even in Narayana Ayyar v. Venkataramana 
Ayyar (14), the learned Judges recognise 
that it may be possible to infer from the 
circumstances that the payment was made 
by the managing member on behalf of the 
other members as well, and that” in that 
connection, the very fact of his being 


a managing member would itself 
be a factor of importance. This view 
receives corroboration from the way 


in which s. 21 (2) has been interpreted 
by the Full Bench in Veeranna v. 
Veerabhadraswami (12) and in Rangasami 
Aiyangar v. Somasundaram Chettiar (13). 
The extent to which this theory of 
- implied agency could be carried under 
similar circumstances is illustrated by 
recent judgment of the Privy Oouncil: See 
National Bank of Upper India v. Bansidhar 
(16). Besides the fact that Chinnay- 
yadora was the managing member, we 
have also an important document in this case 
namely, Ex. T-l dated March 8, 1912. Its 
genuineness is proved by the writer 
himself who was examined as P. W. 
No, 4 and he has not been cross-sxamined 
about it, That letter clearly shows that 
the mortgagee was pressing both the 
debtors for payment and Bheemannadora 
says that Chinnayyadora who was going 
about making collections for the purpose 
of making payment to the mortgagee. 
When, following upon this, after a short 
interval, we find Chinnayyadora actually 
making the payment, it seems reasonable 
to infer that Chinnayyadora who was 
undoubtedly the family manager must 
have been acting on behalf of both, and 
that, therefore, this is clearly a case 
of implied agency within the meaning of 
the decisions. 

A further point has been raised by the 
learned Advocate-General that, because 
the entry of paymenton Ex. B does not 
purport to say whether it is for interest 
or principal, it is not sufficient to save 
limitation. This question may be material 
if the matter rested on oral evidence as 


to payment of interest but where the 
(15) 109 Ind. Cas. 655; 6 Pat. 811; A IR 1928 Pat. 


Stio) 121 Ind. Cas. 193; 57 IA 1; 60 W N 1136; 
A IR 1929 P 0 297; 34 O W N 145; Ind, Rul. (1930) 
POL; 31L W 1;32 Bom, L R 136; 5 Luck 1; (1930) 
MWWN1; ol O LJ 56 (P O). 
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payment is evidenced by a writing which 


is signed by the person making the pay- 
ment, it makes no difference whether the 


payment is held to be for interest or for 


principal or for both. See Hari Chandra 
Biswas v. Purna Chandra Mukherji (17), 
and Somia Narayana Iyengar v.Alagirisamt 
Iyengar (18). In these circumstances we 
agree with the lower Court that 
the suit is not, to any extent, barred by 
limitalion. ; 

As regards the direction for costs in the 
lower Court's decree, it is no doubt true 
that in mortgage suits the amount of costs 
is usually directed to ferm part of the 
mortgage money to be 1ealised by sale of 
the mortgaged property; but when one of 
the defendants disputes the right of the 
mortgagee or raises other contentions cal- 
culated to negative his right to maintain 
the suit, this rule cannot be insisted on. In 
this case the 9th defendant pleaded that 
the suit must fail in whole or in part for 
various reasons; and when these pleas have 
failed, the lower Court was right in direct- 
ing that-he and those who sided with him 
must pay the costs of the plaintiffs. 

The appeal fails and is dismissed with 
costs of the plaintiffs-respondents. 


A. Appeal dismissed. 
ane 35 Ind. Oas, 638; 
l í 


ii 14 Ind. Cas. 580; (1912) M W N 754; 1LMLT 
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CALCUTTA HIGH COURT 
Civil Appeal No. 85 of 1934 
September 17, 1934 
MUKERJEB AND PATTERSON, JJ. 
LEA BEDIN-—PLAINTIFR — 
APPELLANT 
versus 


UPENDRA MOHON ROY CHAUDHURY 


AND OTHERS—DkFEN DANTS——RESPONDENTS 

Letters Patent (Cal)., cl.15—Order refusing applica- 
tion for appointment of Receiver, whether a judgment 
—Civil Procedure Code and rules thereunder, if apply 
to Letters Patent Appeals also, 

Asan order refusing an application for 
pointment of a Receiver based 
the indenture of hypothecation, 
apyone of the covenants contained therein the 

laintifi's assignor would be entitled to havea 
Roar appointed, the order has determined a 
right which is one of the matters in the controversy 
itself, andsoisa judgment within the meaning of 
el. 15, Letters Patent (Oal). 

[Case-law reviewed,] 

The Civil Procedure Code and the rules made under 
it apply to an appeal from a Judge of the High Court, 
Mathura Soondart v, Haran Chandra (4), referred 
ta, 


the ap- 
on a provision in 
that on a breach of 


44 O 567; 22 O WN- 


0 


wa 


“a 
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Mr. Arun Sen, for the Appellant. 

Messrs. J. C. Hazra and S. N. Rudra, for 
the Respondents. 

Mukerjee, J.—The order from which 
this appeal has been preferred was made 
by Ounliffe, J., discharging an interim 
Receiver appointed ex parte on the plaint- 


is application pending her suit laid on 


the basis of an Indenture of hypothecation. 
The order amounts to one rejecting an 
application to appoint a Receiver. A 
preliminary objection has been taken to 
the competency of the appeal. 

_ Under cl. 15 of the Letters Patent there 
is anunqualified right of appeal from the 
judgment of a single Judge on the 
Original Side. As regardsthe meaning of 
the word ‘judgment’ as used in the clause, 
Courts in this country have taken different 
views. So far as this Court is concerned, 
the leading caseon the pointis thatof The 
Justices of the Peace of Calcutta v. Oriental 
‘Gas Co, (1) in which Couch, C. J. said: 

“We think ‘judgment’ in cl. 15 means a decision 
which affects the merits of the question between the 
parties by determining some right or liability. It 
may be final, or preliminary or interlocutory, the 
difference between them being that 8 final 
judgment determines the whole cause or suit, and 
@ preliminary or interlocutory judgment determines 
only a part of it, leaving other matters to be 
determined.” 

_ [n more decisions than one of this Oourt 
this definition of ‘judgment’ given by 
Couch, O. J., has been described as classical; 
and yet in a long course of decisions this 
Court has repeatedly expressed the view 
that the definition is not absolutely 
exhaustive [Brij Commaree v. Ramrick Dass 
(2), Gour Mohan v. Nayan Manjuri 
(3), Mathura Soondari v. Haran Chandra 
(4), Budhulal v.  Chattu Gope (9), 
Ramendra Nath v. Brajendra Nath (6) 

Treating this definition as not of an inflexing 
character and yet not expressly purporting 
to extend it, the Court has in numerous 
cases emphasized the necessity of scrutiniz- 
ing the nature of the decision in each 
particular case in order to find out whether 
the decision amounts to a ‘judgment’ 
within the meaning of the clause. It may 
be observed that Couch, O. J., himselfin 


(1) 17 W R 354; 8 B L R 433, 

2)50 WN 781. 
aoe Ind. Oas. 915; ALT R 1922 Cal. 172; 260 W 

12. 

(4) 3t Ind. Oas. 63t; ATR 1916 Oal. 361; 43 O 857; 
20 O WN 594; 23 OL 413, 

(5) 3) Ind. Oas. 463; A I R 1913 Oal. 850; 18 Or, 
ne 497; 44 O 804; 21 O W N 263); 25 0 L J 
193. 

(6) 41 Ind, Oas. 944; AIR 1918 Cal, 338;45 0 111; 
v1 OW N 794; 27000 158, 


154—133 & 134 


LBA REDIN V. UPENDRA MOHON ROY 


1057 
the case- of Hajee Ismail v. Hayjee 
Mahomed (7), held that an appeal lies 
under the clause from an order refusing 
to grant leave to the plaintiff to sue 
under cl. 12 of the Letters Patent, giving as 
his reason:— 

“It is not a mere formal order or an order merely 
regulating the procedure in the suit, but one that 
has the effect of giving a jurisdiction to the Oourt 
which it otherwise would not have. And it may 
fairly be said to determine some right between 
them, viz., the right tosue ina particular Court and 
to compel the defendants who are not within its 
jurisdiction to come in and defend the suit, or if 
they do not, to make them Hable to have a decree 
passed against them in their absence”. | 

This reason, it must be admitted, would 
hardly bring the case within the definition 
given in The Justices of the Peace of Calcutta 
v. Oriental Gas Co. (1) because it is perfectly 
clear that the “right or liability” contem- 
plated by the definition in that case must 
mean some right or lability which was the 
subject-matter of the controversy in the 
suit or proceeding. And we must respect- 
fully dissent from those decisions which have 
held or have proceeded on the supposition 
that the expression “right or liability” in that 
case was not meant to be restricted to 
the controversy in the suit or the proceeding 
itself le. g. Chandi v. Jnianendra (8)}]. In 


- Kali Sundari v. Harish Chunder (9) an order 


refusing to transmit for execution an 
order of His Majesty in Council was held 
tobe open to appeal under the clause, 
This decision was affirmed by the Judicial 
Committee on the ground that it came 
within the meaning ofthe word “judgment” 
in that clause because the transmis3ion of 
the record was not a merely ministerial 
proceeding, and the Judge who had made 
the order had in fact exercised a judicial 
discretion and had come to a decision of 
great importance which, if it remained, 
would entirely conclude any rights of the 
decree-holder for an execution in the suit: 
Harish Chunder v. Kali Soondery (10). It 
is not impossible to bring this reasoning 
within the definition in The Justices of the 
Peace of Calsutta v. Oriental Gas Co.{1) but in 
some cases an attempt has been made to treat 
it as the foundation for a doctrine that where 
question of jurisdiction is involved there is 
a rightof appeal[e. g. Ramendra Nath v. 
Brajendra Neth (6)|. This view, however, 
is one with which we do not agree. 
Garth, O. J. in the case of Ebrahim v., 

(7) 21 W R 303,13 B L R $1, 

(8) 41 Ind. Cag. 250; AI R 1919 Oal. 661; 210 W 
N 921; 29 0 LJ 225. 

(9; 6 O 594; 7 O L R 543, 

(10) 9 O 482; 10I A 4;120 L R 51l; 4 Sar. 400; 7 
Ind Jur, 181 (P 0), ; 
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Fakhrunissa (11) laid down a definition in 
these words: 


,. ‘I think the word ‘judgment’ means a judgment or 
decree which decides the case one way or the other 
in its entirety, and that it does not meana decision 
or order of an interlocutory character which merely 
decides some isolated point not affecting the merits 
or the result of the entire suit.” 


It would seem that orders excluded by 
this definition from the category of judg- 
‘ments would also be excluded by the defini- 
tion in Justices of the Peace for Calcutta v. 
` Oriental Gas Co. (1; but that this definition 
would bring within its scope orders which 
would put in peril the finality of a decision 
in favour of a party as “affecting the merits 
or the result of the entire suit’, a view 
which has been doubted in the decision of 
this Court in the case of Brojo Gopal v. 
Amar Chandra (12). In the last mentioned 
case the correctness of the decision in the 
'cesc of Sarat Chandra v. Maihar Stone -£ 
Lime Co., Lid.’ (13), in which it was held that 
an order setting aside an abatement isa 
judgment withinthe meaning of the clause, 
was also doubted. An examination of the 
decisions bearing upon the question re- 
veals a position, which has been admitted 
in mary of the mere recent decisions, that 
judicial opinion in this Court has not 
been either uniform or consistent as 
regards the meaning of the word ‘judgment’ 
as used in the clause, and that the 
decisions are not easy to be reconciled. 
‘The result could not have been otherwise 
when the Court purporting to take its stand 
upont he definition given in The Justices of 
the ‘Peace for Calcutta case (1) has, in each 
particular case, sought to bring the relevant 
order within its scope, not unoften by 
using logic which, it has to be said. with 
‘the utmost respect, is not sound. This 
conflict of authority has been pointed out in 
several cases amongst which reference may 
be madeto the casesof Mathura Sundari 
v, Haran Chandra (4), Budhulal v. Chhatu 
age (5), Brojo Gopal v. Amar Chandra 
(12). 

In Madras, White, C. J., in the Full 
Bench decision in Tuljaram Rao v. Ala- 
gappa (14) said :— 

“The test seems to me to be not what is 


the form of the adjudication, but what is its effect in 
the suit or proceeding in which it is made.” 


(11) 4 0 531; 3 OLR 311. 

(12) 114 Ind. Cas. BE; A I R 1929 Cal 214; 56 O 135; 
I L T4u Cal, 166; 32 © W N 935. 

(13) 67 Ind. Cas. 917; A1 R¿{1922 Cal. 335; 49 O 


62. 
- (14)8 Ind. Oas. 340; 35 M 1; (191C) M W N 697; 8 
ML T 453, 21ML 1, l 
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He laid down three tests, for determin{ 
ing whether an order is a ‘judgment 
within the meaning of the corresponding 
clause of the Madras Letters Patent. 
They are the following :— 

(1) If its effect is to, put an end to 
the suit or proceeding so far as the Court 
before which the suit or proceeding 18 
pending is concerned ; or 

(2) If the non-compliance therewith 
will have the effect of putting an end to 
such suit or proceeding ; or 

(3) If it is passed in an independent 
proceeding which is ancillary to the sult 
(not instituted as a step towards judg- 
ment, but with a view to rendering the 
judgment effective when obtained), e. g. 
an order on an application for temporary 
injunction or for the appointment of, a 
Receiver. 

Mookerjee, J., in several decisions of his, 
when characterizing the definition of. 
Couch, C.J.in The Justices of the Peace 
for. Calcutta case (1) as too narrow, has re- 
ferred to Tuljaram’s case (14), and in at 
least one decision of his has, applying the 
tests laid down in the latter case, held a 
particular order to be a ‘judgment’ as it - 
satisfied the third of the said tests [Chandt 
v. Jianendra (8)]. To remove the incon- 
gruity which appears in the decisions of 
this Court and to lay down some definite 
rule by which orders might be tested 
‘when it has to be determined whether or 
‘not they are ‘judgments’ within the mean- 
ing of the clauso, this Court will some 
day ‘have to abandon its fond adherence 
to the antequated definition of Couch, 
C. J., and holdly acknowledge its allegiance 
‘to the tests laid down by White, `O: J, 
For the purposes of the present case, how- 
‘ever, it is not necessary to go so “far. As 
an order refusing to appoint a Receiver, 
it comes within the words of the third test 
of White, O. J., and is indeed one of the 
illustrations to the test which he himself 
has given. As an order refusing an ap- 
plication for the appointment of a Receiver 
based on a provision in the Indenture of 
hy pothecation, that on a breach of any 
ohe of the covenants contained therein 
the plaintiffs assignor would be entitled 
to havea Receiver appointed, the order 
has determined aright which is one of the 
matters in the controversy itself, and so 
it satisfied the definition of Couch, C. J., 
as well. The order appealed: from in this 
case is, in our opinion, a ‘judgment’ with-. 
in the meaning of cl. 15 of the Letters 
Patent. We may add that there aré de- 


1985 
“isions of this Court in which orders dis- 
Charging or refusing to discharge a Re- 
Ceiver appointed in a suit, after the suit 
had come to an end or had become 
infructuous, have been held to be ‘judg- 
ments, and so appealable: e. g. Brij 
Commaree v, Ramrick Dass (2) and Baidya- 
nath Senv. Rajendra Nath Sen (15). 

But there is another and a far simpler 
ground on which it must be held that an 
appeal is competent. The order in the 
present case is one for which a right of 
appeal is provided in cl. (s) of r. 1 of 
O. XLIII of the Code. Under the present 
Code3(Act V of 1908), it cannot be contended 
that the Code and the Rules made under 
ii do not apply to. an appeal from a 
learned Judge of the High Court; such 
a contention was elaborately dealt with 
and repelled in the case of Mathuru Soon- 
dari v. Haran Chandra (4). 

Turning now tothe merits of the appeal, 
we must say that we are unable to find 
any sufficient ground on which the order 
of the Court below may be supported. We 
have been referred by learned Counsel 
for the respondent to a judgment of the 
said Court in another suit, to which the 
present appellant was no party, as con- 
taining reasons which would justify the 
present order. We have read that 
judgment, but we cannot see how what 
has been said therein touches the contro- 
versy inthe present suit and may in any 
way affect the question of appointment of a 
Receiver which has been asked for on the 
strength of a stipulation contained in the 
Indenture. That there has been a breach 
of at least two of the covenants in the 
Indenture is a fact which must be held 
to have been prima facie established. It 
is possible that there has also been some 
deterioration of the security for which the 
defendants are responsible; but on this 
point we do not consider it necessary to 
express any definite opinion. The defence 
is that the covenants are-not enforcible 
or, at any tate, are not enforcible in their 
entirety. That defence will have to be 
considered at the hearing of the suit 
itself; and if is far from clear that it can 
be regarded as well founded at the present 
stage. The breach having been prima 
‘facie established, itis clearly ‘just’ that a 
Receiver should be appointed, for that is 
what the parties had bargained for in the 
Indenture itself. We are not satisfied that 
any circumstance exists which may be 


(15) 129 Ind Oas. 879; AI R 1930 Gal, 803; 52 C L 
J 66; Ind, Rule (1931) Oal, 319, io 
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taken as indicating that the appointment 
of a Receiver would be anything but 
‘convenient’; indeed, the parties them- 
selves appear to have considered in their 
contract that it would be convenient. 

The appeal, in our judgment, should be 
allowed, and we order accordingly. 

The order of Cunliffe, J., is set aside and 
it is ordered that the Official Receiver do 
forthwith take possession as prayed for on 
behalf of the appellant. 

The appellant will have her costs of this 
appeal and of the costs of the application 
in the Court below. 

The Receiver will take possession before 
the order is drawn up and on Oounsel’s 
endorsement only. 


Patterson J.—lagree. | l 
D, | Order set aside. 


er ED 


_ ALLAHABAD HIGH COURT 

Criminal Revision Application No. 621 

of 1934 
October 20, 1934 
RAOAHPAL SINGH, J. 
GAURI DAYAL—APPLIOANT 
VETSUS 
EMPEROR—Opposite Party 

Railways Act IK of 1890), s. 101, r. 187, el. 8 (3), 
—Station Master opening lock but leaving it un- 
locked—Assistant Station Master relieving him, if 
guilty under s, 101—Construcitve notice, doctrine of, 
if can be applied—Interpretation of Statutes—Doubt 
as to interpretation—Benefit of doubt to go to accus- 
ed—Criminal trial—Omission—Person sought to be 
made liable for omission—Nature of proof re- 
quired, 

The doctrine of constructive notice should not be 
pushed too far inorder to help the prosecution, 
Where, therefore, a Station Master opens a lock 
but leaves it unlocked when he is relieved by the 
Assistant Station Master and there is nothing to 
make the Assistant Station Master know that it is 
left unlocked, he cannot be guilty of an offence 
under s, 101, Railways Act. , 

When there isa doubt as to the interpretation of 
a particular ruleor section, then, the benefit of 
that doubt must go to the accused person, who is 
alleged to have disobeyed the rule. 

When aman issoughtto be made criminally 
liable for any alleged omission on his part, then 
his case must be brought within the terms of the 
rule or section he is said to have disobeyed. _ 

Or. R. App. from an order of the Sessions 
Judge, Pilibhit, dated May 8, 1934, 

Mr. Saila Nath Mukerji, for the Appli- 
cant. 

The Assistant 
for the Crown. | 

Order. —This is a revision application 
by one Pandit Gauri Dayal against the 
order passed by the learned Sessions 


Government Advocate, 


Judge of Pilibhit, dismissing his appeal 
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against his Gonviction under s. 101, Rail- 
ways Act. The facts of the case are these : 
There isa Railway Station called Mala on 
the R.& K. Railway. Babu Gaya Prasad 
was the Station Master of that station, and 
Babu Gauri Dayal was the Assistant 
Station Master at the same place. On 
July 6, 1933, Babu Gaya Prasad, Station 
Master, was on duty from 64. m. to6P. m. 
He was relieved by Babu Gauri Dayal. 

There are three railway lines at Mala 
Railway Station. One is towards the Rail- 
way Station. The second is in the middle, 
and is meant for run-through trains. The 
third is towards the goods shed. The 
points Nos. 1 and 4 are on junctions of 
the station line and the middle line and 
the points Nos, 2 and 3 are on the junc- 
tions of the second and the third lines. 
The third line is meant for goods wagons, 
and the first line. is. meant for those 
trains which are not run-throvgh trains. On 
July 6, 1934, a goods wagon was loaded 
at the third line. According to the facts 
found by the learned Sessions Judge this 
loading work finished at 5 pP. m. when 
Babu Gaya Prasad was still on duty. 
According to the railway rules, the load- 
ing should have been finished by that 
time. The points Nos. 2 and 3 are perma- 
nently locked points, 


It has been found that Babu Gaya 
Prasad, Station Master, opened the lock at 
point No, 3 in order to admit the goods 
‘wagon on line No. 3 Babu Gaya 
‘Prasad should have locked the point 
No. 3 before he was relieved, but it has 
been found that when he was relieved he 
left this point No. 3 unlocked. The diary 
showing the change of duties was not 
filed in by Babu Gaya Prasad. The re- 
sult was that Babu Gauri Dayal, when he 
relieved Babu Gaya Prasad at 6 P. m. did 
not know tbat the point No. 3 had been 
left unlocked by Babu Gaya Prasad. One 
train 7 up came after Babu Gauri Dayal 
had relieved Babu Gaya Prasad. 
This train should have gone straight on 
line No. 2, but went on line No. 3 
because permanent point No.3 had been 
left unlocked by Babu Gaya Prasad with 
the result that there was a collision bet- 
ween this train and the aforesaid goods 
wagon, which was standing online No.3 
as already mentioned. It has been found 
that seven persons were injured. Babu 
Gaya Prasad and some other servants of 
the railway including Babu Gauri Dayal 
were departmently dealt with, Baby Gauri 
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Dayal was further prosecuted under s. 101, 
Railways Act (IX of 1890). 

The trial Court sentenced Babu Gauri 
Dayal to a fine of Rs. 60. He appealed 
against his conviction. The learned Ses- 
sions Judge reduced the fine to Rs. 20, 
but affirmed the conviction of Babu Gauri 
Dayal under s. 101. Against that order of 
the learned Sessions Judge, Babu Gauri 
Dayal has preferred this revision. Sec- 
tion 101 enacts: 

“If a railway servant, when on duty, endangers 
the safety of any person.. (a) by disobeying any 
general rule made, sanctioned, published and noti- 
fied under this Act, or (b; by disobeying any rule 
or order which is not inconsistent with any such 
general rule, and which such servant was bound 
by the terms of his employment to obey, and of 
which -he had notice, or (e) by any rash or negli- 
gent act or omission, he shall be punished with 
imprisonment for a term which may extend to two 


years, or with fine.which may extend to five hund- 
red rupees, or with both.” 

The prosecution case is that the accused 
disobeyed the r. 187, cl. 8, sub-cl. 3 which 
runs as follows : 

“When it is required to change the position of 4 
permanently locked points, the Station Master must 
see and is personally responsible that such points 
are correctly re-set and re-locked in the normal | 
position and must havethe keys of the locks of 
each pointin his possession before allowing any train 
to pass over them.” 


The first question which is to be deter- 
mined in this case is whether the applicant 
hasin any manner contravened the pro- 
visions of this rule. If the answer to this 
question be in the affirmation then it is 
perfectly clear that he is guilty under 
s. 101, Railways Act. On the other hand, 
if it be found that he had done nothing 
contrary to the provisions of the aforesaid 
rule, then he has committed no offence at 
all. Both the Courts below have found 
that it was the duty of Babu Gauri Dayal 
to re-lock the point No. 3 before allowing 
the 7 up train to pass through the station, 
and Ihave to see whether this finding is 
correct. 

After a consideration of the question I 
have come to the conclusion that it can- 
not be said that the accused has acted 
in contravention of r. 187, cl. 8, sub-cl. 3. 
The rulé cerdains. that it shall be the duty 
of the Station Master who will be per- 
sonally responsible to see that when a per- 
manéntly locked point has been opened, 
then it should be correctly re-set 
and re-locked, and he should further have 
the key of thelock in his possession before 
he allows any train to enter the station. 
It appears to me that this rule pre-sup- 
poses that the Station Master is &ware that 
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it had been necessary to change the 
position of a permanently. locked point. 
If the Station Master unlocks a permanent 
point then it is his clear duty to re-set it 
before any trainis allowed to enter the 
station. Now, if Babu Gaya Prasad had 
been prosecuted, one would have had no 
hesitation in holding him tobe guilty of 
having disobeyed this rule. He had un- 
locked the point No.3 in order to permit 
the goods wagon to goon line No.3. It 
was, therefore, his duty to see that the 
point No. 3 was re-locked. This duty he 
did not perform according to the findings 
of the Courts below. Different considera- 
tions, however, prevail in determining 
whether the man who relieved Babu Gaya 
Prasad can be said to have disobeyed the 
above mentioned rule. Now, if Babu Gaya 
Prasad on relief by the applicant had 
informed the applicant that one point had 
been allowed to remain unlocked, and then 
the applicant had not re-setthe point by 
re-locking it then, he would have been cer- 
tainly guilty of disobeying the rule. But 
in the present case, however, Babu Gaya 
Prasad did not do this. A journal or diary 
“is kept at every station in which these 
matters are noted. If Babu Gaya Prasad 
had made a notein that journal or diary, 
before he was relieved, that the point 
No. 3 had been unlocked and had not been 
re-locked, then the applicant should have 
known that he was to perform that duty. 
I am told the keys of the permanently 
locked point are kept in the office of the 
Station Master. 


If the key of lock No. 3 had not been 
in its place then it could have been said 
that the applicant when he relieved Gaya 
Prasad ought to have noticed this matter, 
but it appears that the key of the lock 
was in its proper place. So the applicant 
had no notice and had no means of know- 
ing that any permanent point had been 
left unlocked by the man whom he re- 
lieved. So he had no reason to suppose 
that any permanent point had remained 
unlocked due to the negligence on the 
part of Babu Gaya Prasad. Of course, 
the Assistant Station Master would have 
discovered this matter if he had gone on 
a visit of inspection before taking over 
the charge from Babu Gaya Prasad. But 
the rule as it stands did not impose 
any such duty on the applicant. When a 
man is sought to be made criminally liable 
for any alleged omission on his part, then, 
his case must be brought within the terms 
of the rule’ of section he is said to have 
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disobeyed. The doctrine of constructive . 
notice should’ not be pushed too far in order 
to help the prosecution. Ifthe intention 
of the framers of the rule mentioned above 
had been that it shall be the duty of the 
Station Master or Assistant Master in charge 
to personally go and inspect the station 
yard to see whether orno, all the perma- 
nent points are locked, then, that intention 
would have been expressed in the rule 
in clear manner. I am of opinion, that 
there isncthing in the rule from which 
we might gather that it enjoins the per- 
son on duty, on taking over the charge, 
to go to the yard and see each and every 
lock point. In a big station, it would be 
difficult for a man taking over charge 
of his duties from the man whom he is 
relieving to go all over the station yard 
at night to see whether each and every 
permanent point is locked. It may be 
that such a course may be absolutely 
necessary for the safety of the passengers, 
but in that case, the rule should be more 
explicit. The words “When it is required 
to change the position of a permanently 
locked point”, would indiéate that the rule 
assumes that the man on duty is aware 
that a permanently locked point has been 
unlocked. It is only in that case that he 
is bound to re-lock it before any train is 
allowed to enter the station yard. [am 
very doubtful whether according to the rule 
as it stands, the applicant can be said 
to be guilty of having disobeyed it. When 
there is a doubt as to the interpretation 
of a particular rule or section, then the 
benefit of that doubt must go to the ac- 
cused person, who is alleged to have dis- 
obeyed the rule. In these circumstances, 
I am of opinion, that the accused | is not 
guilty and must, therefore, be acquitted. 

For the reasons given above, I allow 
this revision application, set aside his con- 
viction and acquit him. The fine, if paid, 
shall be refunded. 

N, Revision allowed. 


[ee aa 


RANGOON HIGH COURT 
Second Civil Appeal No. 115 of 1934 
August 8, 1934 
Macxnzy, J. 

MA SHIN—APPELLANT 
VETSUS 
N. R. M. K. N. R. M. FIRM AND OTHERS— 
Responpents Nos. 1 To 3 

Burmese Buddhist Law—Wife not making any 
claim to husband's payin property but attesting mort- 
gage deed and paying interest—Suit and decree by 
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mortgagee—Wife, if estopped from saying that decree 
18. inoperative against her interest—Evidence Act 
(I of 1872), 3 115, 

Where the conduct of a Burmese wife in refrain- 
ing from making any claim to her husband's payin 
property and in referring to it asher husband’s prop- 
erty, in attesting the mortgage deed, and in paying 
interest thereon is definitely calculated to induce 
the mortgagee to believethat she had no interest 
whatsoever inthe land, and for that reason, the 
mortgagee refrains from making her a party in the 
mortgage suit, she cannot subsequently come for- 
ward and claim that she hasan interest in the 
mortgaged property and thatthe decree obtained by 
the mortgage in inoperative against that interest, 
Sarat Chunder v. Gopal Chunder (1), applied. 


S. 0. A. against the decree of the District 
an Hanthawaddy, in C. A. No. 35 of 


. Mr. Chan Htcon, for the Appellant. 

. Messre. Venkatram and J. B. Sanyal, for 
Respondents Nos. 1 to 3. 

-Judgment.—In the year 1914, one 
Maung On Myaing obtained from Ma 
Nyein Me the gift ofa piece of land which 
was subject to a mortgage for Rs, &00. 
Maung On Myaing is now married to the 
appellant Ma Shin alias Ma Pwa Shin. 
The evidence as to the date they married 
is very vague. Ma Shin herself says that 
it was 17 years ago, and there appears to 
be no reason why this statement should 
not be accepted. When Maung On Mya- 
ing married Ma Shin he was an eindaung- 
gyi, but Ma Shin was a virgin. In 1925, 
Maung On Myaing recleemed the mortgage 
on the land, and made ano‘'her mortgage 
fora larger sum (Rs. 2,500), to U Ba Oh. 
Again in October 1926, Maung On Myaing 
redeemed the mortgage from U Ba Ob, 
and made yet another mortgage for Rs. 2,700 
in favour of the A. R. K. N. R. Chettyar 
Firm. In Civil Suit No. 133 of 193], in the 
Sub-Divisional Court of Kyauktan, the N. 
R. M. K. N. R, M. Chettyar Firm, to whom 
{he mortgage had been transferred by the 
A. R. K. M. R. Chettyar Firm, sued Maung 
On Myaing for recovery of the mortgage 
debt, or, in default, for sale of the mort- 
gaged property. Ma Shin was not a party 
to that suit. The N. R. M. K.N. R.M. 
Firm obtained a preliminary mortgage 
decree on April 11, 1932, and a final decree 
for sale on November 2, 1932. Ultimately 
the property was sold on March 18, 1933, 
to one Ma Tin for Rs. 3,150. On April 
3, 1933, Ma Shin, in Oivil Suit No. 25 of 
1933, in the Sub-Divisional Court of 
Kyauktan, sued the N. R. M. K.N; R. M. 
Firm, Maung On Myaing, and Ma Tin 
for a declaration that half the afore- 
said mortgaged property belonged 
tọ her free ọf mortgage, and 
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the mortgage decree obtained in Civil Suit 
No. 133 of 1931, was null and void so far 
as her rights were concerned. She further 
asked for a declaration that the execution 
proceedings and sale in Civil Execution 
No, 137 of 1932 arising out of that decree 
be declared null and void so far as her 
rights were concerned, 

In her plaint she claimed that the pro- 
perty was the joint property of herself and 
Maung On Myaing. In her evidence she 
claimed that although the Jand had 
originally belonged to Maung On Myaing; 
it had been givento heron their marriage 
as khanwin property. The Sub-Divisional 
Court found that the property was not 
joint property, and that it was payin 
property of Maung On Myaing and, as 
such, he had the right to dispose of it at 
his pleasure. The Court further found 
that Maung On Myaing had mortgaged 
the land to the Chettyar Firm with the 
consent of the plaintiff, Ma Shin, and that 
the plaintiff was estopped from challenging 
the mortgage decree and sale. Accordingly 
Ma Shin’s suit was dismissed with costs. 
On appeal to the District Court of. 
Hanthawaddy, the learned District Judge 
found that Ma Shin had allowed her hus- 
band to keep the suit property in his own 
name up to the time of the sale; that she 
had never joined herself in the series of 
transactions which her husband had carried 
out; that she herself had all the time 
regarded the suit properly as the sole 
property of her husband as presumably 
she had not contributed her share in the 
anti-nuptial debt; that she had asked Ma 
Tin to buy the land from her husband 
assuring her that he was the sole owner; 
and that she had attested the mortgage- 
deed executed by her husband in favour of 
the A. R. K.N. R. Firm, and had even 
paid 700 baskets of paddy on account of 
interest due on the mortgage, -“because 
she had attested the document.” From 
ihese facts the learned District Judge 
concluded that she had never regarded 
the suit property to be the joint pioperty 
of herself and her husband. The learned 
District Judge further found that there 
was no credible evidence to show that the 
property had been set apart as khanwin 
property. The learned District Judge 
accordingly dismissed the appeal with 
costs. 

Ma Shin has now come before this Court 
in second appeal urging the following 
points: (1) that a Burman Buddhist cannot 
alienate without the consent of his wife- 
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the whole of his payin property during the 
sabsistence of their marriage; (2) that it 
could not be held that the mortgage debt 
contracted by Maung On Myaing in 1926, 
was a revival of the old anti-nuptial debt 
secured on the suit land in 1914, and 
(3) that the appellant was not estopped from 
challenging the mortgage decree and sale, 
and the mortgage could not operate as a 
transfer of her share or interest in the 
property, nur could the decree and sale 
affect her as she was not a party either to 
the mortgage or to the subsequent proceed- 
ings, 

. The claim that the property was khanwin 
property has now been abandoned, and the 
appellant has endeavoured to give the 
impression that she was ignorant of the 
fact that she had a claim in her husband's 
payin property, and therefore took no objec- 


tion to his dealing with it as ifit were his. 


own. The finding of the Court below on 
the facts relating to Ma Shin's conduct in 
regard to this property cannot now be 
questioned, Tt is clear that Ma Shin's 
conduct in refraining from making any 
claim to the suit property and in referring 
to it as her husband’s property, in attesting 
the mortgage-deed, and in paying interest 
thereon was definitely calculated to induce 
the Chettyar Firm mortgagee, to believe that 
she had no interest whatsoever in the land; 
and it was for that reason, obviously, that 
the Chettyar Firm refrained from making 
her party in the mortgage suit. The doc- 


trine as to the application of s, 115, Evidence 


Act, has been fully considered and clearly 
set out by their Lordships of the Privy 
Council in Sarat Chunder v. Gopal Chunder 
(1). At p. 311*, it is stated: 

“What the law and the Indian Statute mainly regard 
is the position of the person who was induced to 
act; and the principle on which the law and the 
statute rests is, thatit would be most inequitable and 
unjust to him that if another by a representation 
made, or by conduct amounting to a representation 


has induced him to act as he would not otherwise. 


have done, the person who made the representation 
should be allowed to deny or repudiate the effect of 
his former statement, tothe loss and injury of the 
person who acted on it, If the person who made the 
statement did so without full knowledge, or under 
error, sibi imputet, it may in the result be unfortunate 
for him; but it would be unjust, even though he acted 
under error, to throw the consequences on the person, 
who believed his statement and acted on it as it was 
intended he should do” i eee 
_Applying these principles, it is clear that 
Ma Shin cannot now come forward and 
Claim that she has an interest in the mort- 
gaged property and that the decree 
(1) 20 O 296; 19 1 A 203; 6 Sar 224 (P 0). 
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obtained by ‘the Chettyar Firm is 
inoperative against that interest; espécial- 

ly can she not be allowed to do so, because 

she cannot say with honesty that she failed 

to make any representations to the Chettyar 

Firm because she was ignorant of her 

rights onder the law, for she maintained on 

oath that the property had been given to 

her at the outset as khanwin property. 

Therefore she knew that she had an interest. 
in this land, yet, in spite of that, she. 
allowed the Chettyar Firm to make the. 
mortgage and to bring the property to sale: 
in execution of the mortgage decree which ` 
it ultimately obtained. 

In these circumstances, I do not think it 

is necessary to consider whether Ma Shin 
was also estopped as regards Ma Tin from 
denying that the property was the sole 
property of her husband. The mortgage 
decree being operative against the whole 
property, a purchaser at the sale in ex- 
ecution thereof cannot be disturbed by Ma 
Shin. As regards the point that the later 
mortgages were merely a continuation of 
the first mortgage, there is no proofof this, 
and there is nothing to justify holding that 
the subsequent mortgagee has been sub- 
rogated to the rights of the first mortgagee. 
T cannot see, however, how this finding 
benefits Ma Shin. 
- 1 also do not think it is necessary to 
discuss the interesting proposition which 
has been put forward in regard to the right 
of a Burman Buddhist to dispose of his 
payin property. It will suffice for me to 
Say that there is no authority which 
definitely limits his right of disposal, and 
that there is one decision of the Ohief Court 
of Lower Burma in First Appeal No. 73 of 
1902, in which the learned Chief Judge 
(Sir Herbert Thirkell-White, K.C. I. E), 
and the learned Fox, J., held that a hus- 
band had the power to alienate his payin 
property without the consent of his wife. 
From the proceedings it does not appear 
that the couple in that case were eindaung- 
gyis. For these reasons this appeal is 
dismissed with costs. 


D. Appeal dismissed, 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 686 of 1931 
September 28, 1934 

SULATMAN, C. J., AND BAJPAT, J. 

MUNICIPAL BOARD or MAINPURI— 
DEFENDANT-—APPELLANT 


VETSUS 
AJUDHIA PRASAD AND ANOTHER— 
DEFENDANTS — RESPONDENTS 

U. P. Municipalities Act (II of 1916), ss, 175, 
326— Defaulter—Defective warrant issued against 
defaulter—Defaulter, if can plead that distress was 
unlawful—Stranger’s competency to plead unlawful 
mature of warrant—Notice—Claim for larger 
amount in notice—Claim reduced in plaint—Effect of 
— Consideration of, in awarding costs. 

J some amount is due froma person and a 
warrant is issued against him and there iss defect 
in the form of that warrant, it will not beopen to 
the defaulter to plead that the distress was unlaw- 
ful, but it does not entitle the Board to say that 
it is not open even toa stranger to allege that the 
warrant was unlawful. é 

The mere fact thata larger amount was claimed 
in the notice does not in any way prejudice the 
person to whom the notice is sent in the preparation 
of his defence nor does if inany way prevent him 
from making proper amends. The second paragraph of 
gs, 326, U. P. Municipalities Act, makes it clear that 
if sufficient amounts have been tendered to the 
plaintiff, then the Board will not be entitled to 
recover any sum in excess of the amount so tender- 
ed, and shall pay all costs incurred by the defendant 
after such tender, There is no provision which 
authorises a Court to dismiss the suit ifthe amount 
claimed in the notice has been subsequently reduced 
at the time of the institution of the suit. In proper 
cases this factor might be taken into consideration 
in connection with the order regarding costs, 


S. ©. A. from decision of the Additional 
Sub-Judge, Agra, dated February 6, 1931. 

. Mr. Krishna Murari Lal, for the Ap- 
pellant. 

Messrs. Muhammad Ismail, N. P. Astha- 
na, M. L. Chaturvedi and B. N. Sahai 
for the Respondents. 

Judgment.—-This is a second appeal 
by the Municipal Board of Mainpuri who 
was defendant No. 1 in the Court below. 
The plaintiff, Ajudhia Prasad, brought 
a suit for the recovery of a sum of 
Rs. 1,500, which he.claimed as damages 
from the two defendants. The second 
defendant was the Secretary of State for 
India in Council. The allegations con- 
tained in the plaint were that the plaintiff 
was an Advocate practising at Agra, that 
on March 23, 1929, when the plaintiff was 
working at his place with his clients, the 
plaintiff's horse and carriage were dis- 
trained by the defendants when, as a 
matter of fact, nothing was due from the 
plaintiff; and es a result of this wrongful 
action the plaintiff suffered damages. It. 
was stated in the plaint that the plaintiff 
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had served a potice claiming Rs. 5,250 
as the amount of damages, but the plain- 


' tiff was advised to claim in the suit the 


moderate sum of Rs. 1,500 only as 
compensation for the wrongful distraint. 
None of the defendants admitted their 
liability, although they conceded that the 
horse and carriage of the plaintiff were 
wrongfully attached. The Municipal Board 
of Mainpuri alleged that it was through 
the negligence of either the Collector of 
Agra or the Collector of Mainpari that the 
altachment was made ofthe plaintiff's 
property. 

The facts appear to be that certain 
projecticn dues were due from one Khiali 
Ram, minor. The plaintiff had married 
the sister of Khiali Ram, and on the 
date of the attachment, Khiali Ram was 
living with Pandit Ajudhia Prasad at 
Agra. The letter that was sent by the 
Municipal Board of Mainpuri to the 
District Magistrate of Mainpuri asking 
the latter to take action for the recovery 
of the dues was undoubtedly a misleading 
letter. It was said that the dues were 
to be realised from Pandit Ajudhia . 
Prasad, Vakil, Mohalla Gurki Mandi, 
Agra guardian of Khiali Ram, minor, 
The letter that was sent by the District 
Magistrate of Mainpuri to the District 
Magistrate of Agra, was to the effect 
that distress by seizure of movable pro- 
perty belonging to the said Pandit 
Ajudhia Prasad should be made for the 
realisation of a sum of Rs. 109-11-0. The 
Amin went to the spot and in spite of 
protest made by Pandit Ajudhia Prasad’ 
attached the latter's horse and carriage, 
Some correspondence followed between the 
plaintiff and the Municipal Board of 
Mainpuri, but the plaintiff had to serve 
a notice and had subsequently to file the 
present suit., 

The Court of first instance decreed the 
plaintiff's suit for nominal damages in 
the sum of Rs. 5 against defendant 
No, 1. His suit was dismissed against 
defendant No. 2, and the costs of the 
second defendant were directed to be borne 
by the plaintiff. The plaintiff and defend- 
ant No. 1 were ordered to pay their own 
costs. 

On appeal the learned Additional Sub- 
ordinate Judge decreed the plaintiff's suit 
for Rs. 15 and varied the order of the 
Court of first instance regarding costs, He 
directed that the plaintiff should get the 
total costs incurred by him in the Court 
below from defendant No. 1, and that if 
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the Secretary of State had recovered any 
costs from the plaintiff in pursuance of 
the decree of the trial Court; then the 
plaintiff would be entitled to get it back 
from the Municipal Board of Mainpuri. 

In second appeal by the Municipal 
Board of Mainpuri it is contended that 
the plaintifs suit should have been dis- 
missed against the appellant. From the 
very start the case of the Municipal 
Board has been that there was no neg- 
ligence on their part and that the at- 
tachment was due to a mistake in the 
office of either the District Magistrate of 
Mainpuri or the District Magistrate of 
Agra. The letter that was sent by the 
Municipal Board was considered by the 
lower Appellate Court and it has arrived 
at a definite finding that there has been 
an interpolation in that letter subsequent 
to its despatch. The word “minor” was 
not put down originally, but that it has 
been subsequently added. Weare bound 
by this finding; in any event there can 
be no doubt that the letter of the Board 
was misleading. It did, even on the 
Board's showing mislead the District 
Magistrate of Mainpuri who directed the 
property of Pandit Ajudhia Prasad to be 
seized. The initial responsibility lay with 
the Board and it is not possible for them 
to shift that responsibility on the other 
defendant. The suit of the plaintiff, there- 
fore, on the merits was rightly decreed 
against the Municipal Board. 

It was, however, contended by learned 
Counsel on behalf of the Board that 
under s. 175, U. P. Municipalities Act, a 
distress or sale made under the Act shall 
not be deemed unlawful on account of an 
error, defect or want of form in the bill, 
notice, warrant of distress, inventory or 
other proceeding relating thereto, and the 
argument was that the mere fact that a 
mistake crept into the letter sent by the 
Municipal Board to the District Magistrate 
of Mainpuri would not makethe distress 
unlawful so as to enable the plaintiff to 
file a suit for damages. We think that 
“the scope of this provision of law is dif- 
ferent. If some amount is due from a 
person and a warrant is issued against 
him and there is a defect in the form 
of that warrant, it will not be open to the 
defaulter to plead that the distress was 
unlawful, but it does not entitle the 
Board to say that if is not open even to 
a stranger to allege that the warrant was 
unlawful. It was then argued that the 
notice sent to the Board was bad and 
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therefore the plaintiff is not entitled to 
maintain the suit. The argument is 
developed in the following manner: s. 326, 
provides that: 

“No suit shall be institued against a Board, . 
ee . until the expiration of two months 
next after the notice in writing has been, in the 
case of a Board, left at its office . . explicitly 
stating the cause of action, the nature of the relief 
sought, the amount of compensation claimed . 


It is said that in the present case the 
amount of compensation claimed in the 
notice was Rs. 5,250 and as the plaintiff 
in the suit limited the claim to Rs. 1,500 
the suit should be dismissed. We are 
unable to accede tc this contention. It is 
conceded that it would have been open 
to the plaintiff to amend his plaint after 
it had been filed and to reduce the amount 
of his claim, but what is contended is, 
that if an excessive amount was claimed in 
the notice and if the plaintiff, being 
better advised, reduced his claim in the 
suit then the suit should be dismis- 
sed. The wording of the section does 
not warrant this interpretation and there 
seems to be no principle underlying the 
argument. It is said that the object of 
this provision of law is to enable the 
defendant to prepare his defence and, if 
so advised, to make amends. The mere 
fact that a larger amount was claimed in 
the notice does not in any way prejudice 
the person to whom the notice is sent in 
the preparation of his defence nor does 
it in any way prevent him from making 
proper amends. The second paragraph of 
the section makes it clear that if sufficient 


amounts have been tendered to the 
plaintiff then the plaintiff will not 
be entitled to recover any sum in 


excess of the amount so tendered and 
shall pay all costs incurred by the de- 
fendant after such tender. It would, 
therefore, appear that even inthe case of 
an excessive demand, & penalty is imposed 
on the plaintiff only if sufficient amends 
have been tendered. There is no provision 
which authorises a Court to dismiss the 
suit if the amount claimed in the notice 
has been subsequently reduced at the 
time of the institution of the suit. In 
proper cases this factor might be. taken 
into consideration in connection with the 
order regarding costs. We are of the 
opinion that the plaintiff had the option 
to abandon a portion of his claim. 

Finally, it was said that the order of 
the Court awarding full costs to the plaintiff 
against defendant No, 1 was not justified 
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and that we should restore the order of the 
Court of first instance on this point. It ap- 
pears that the action of the Municipal 
Board was improper from the very start. 
They sent a misleading letter to the 
District Magistrate and upon the findings 
of the lower Appellate Court they have 
been guilty of tampering with a document. 
They did not agree to express any regret 
for their conduct, and we think that the 
lower Appellant Court exercised a correct 
discretion in awarding fnll costs to the 
laintiff against the Municipal Board. 
e think the view of the lower Appel- 
late Court is ecrrect and we dismiss this 
appeal with costs. 
N. Appeal dismissed. 
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PATNA HIGH COURT 
: Givi] Appeal No. 1654 of 1930 
= October 24, 1933 
DHAVLE AND SAUNDERS, JJ. 
HIRA LAL SINGH AND OTHERS—- 
DEFENDANTS —APPELLANTS 

; versus 

- Babu RINKAURI SINGH AND OTHERS— 

j PLAINTIFF AND DEFENDANTS — 

E RESPONDENTS 

ı Landlord and tenant—Suspension of rent, doctrine 
of —Applicability—Dispossession must be deliberate 
and by landlord- Bengal Tenancy Act (VIII of 
1885), s.63—Mauzas, lease of—Arrears of rent— 
Damages—Power of Court to award—Extent of 
damages that can be awarded, 

“Whether the doctrine of suspension of rent is to 
apply or not depends on the circumstances 
of each case in the sense that mere dispossession. 
of the tenant is not enough, but that it must be 
found that the landlord was a party to it and that 
too, deliberately. Abhoya Charan Sen v. Hem 
Chandra Pal (1), distinguished, 

-[Oase-law discussed. | 

Where mauzas are leased, the leases are ordinarily 
within the purview of the Bengal Tenancy Act, 
Section 68 of which Act empowers the Court to award 
damages in suitable cases coming within the Act. 
Courts can award damages not exceeding 25 per 
cent. on the amount of rent decreed. W.W. 
Broucke v. Chattar Kumari Devi (18), relied 


on. 

A. from appellate decree of the District 
Judge, Saran, dated August 22, 1930. 

‘Messrs. Manohar Lal and R. S. Chatterji, 
for the Appellant. 

„Messrs. S. M. Mullick and Bindeshwari 
Prasad, for the Respondents. 

Dhavle, J.—Thisis an appeal by the 
principal defendants in a suit forrent of 
two sets of mauzas held by them under 
two leases executed by the plaintiff's 
predecessors-in-title. The lease in respect 
of one set of four mauzas Ghoghraha, 
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Suraya, “Ratnakar and  Sagrampur’ 
expired with the year 1334 fasli and for 
the other set which comprised two 
mauzas, Chapiatola Phenahra and Dubauli, 
in the following year. The rents sued for 
were confined to 1333 and 1334 in respect 
of the first set of mauzas but covered the 
year 1335 in respect of the second set. 
Various pleas were taken in defence but 
they were mostly overruled both by the 
trial Court, and the suit was decreed in 
part. The defendants appealed to the 
District Judge who upheld the decree and 
dismissed the appeal. 

Before us three points have been raised 
by Mr. Manohar Lal on behalf cf the 
appellants. The first is that the finding 
of the lower Appellate Court as regards the 
plea of payment set up by the defendants 
is notin accordance with lawin that it 
merely endorses the view of the trial Court 
without a fresh consideration of the 
evidence and without paying any attention 
to the fact that in the circumstances of the 
case a presumption should have been 
drawn fromthe failure of the plaintiff 
to go into the witness box that certain 
disputed receipts put forward by the 
defendants were signed by him. It does 
not seem to me that there is any force 
in this contention. Though it is stated 
in one of the grounds in the memorandum 
of appeal that the plaintiff failed to appear 
in spite of summons served on him 
by the appellants, no attempt has been 
made beforeus to show that that was 
so in fact. Nor does the point seem to 
have been actually urged in the lower 
Appellate Court. As regards the disputed 
payments, the defendants put forward 
nine rent receipts in all. Three of these 
were admitted on behalfof the plaintiff and 
given credit for in the account attached 
to the plaint. As regards Ex. B-2, 
defendant No. 1 had to admit that that 
paper is not a receipt but only a“‘tankha” 
or demand letter; and the trial Court, for 
reasons given, declined to accept his story 
that the plaintiff had not given any 
receipt for the money because he was ina 
hurry. 

This is a simple question of fact and 
the view of the trial Court was endorsed 
by the lower Appellate Court as the final 
Court of fact. Exhibits B-4 and B-d refer 
tó oil worth annas eight each and there 
was a sworn denial on the side of the 
plaintiff as regards the receipt of this oil. 
As regards the remaining three receipts 
the trial Court dealt with the -evidence: 
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adduced on behalf of the defendants and 
criticized the failure of defendant No. ], 
in spite of his admission that the amounts 
are shown in his bahi to produce that 
book and his failure also to produce two 
sets of two witnesses eachwho are said 
to have witnessed the payments. It is 
true that the case of the defence seems 
to have been thatthe receipts wers signed 
by the plaintiff and written by certain 
persons, cut of whom one Rajindra Singh 
only was called for plaintiff. The Rajin- 
dra Singh, who is said to be the karpardaz 
of the plaintiff, had according to the defence 
written mostof the receipis. He denied 
having written the papers attributed to 
him andalso denied the signature of the 
plaintiff on ‘any of the receipts. Mr. 
Manohar Lal contended that the denial 
did not ecver all the papers and that in 
respect of some of these papers the defence 
evidence was the only sworn evidence in 
the case which should, therefore, and 
especially in view of the failure of the 
plaintiff to appear in the witness box 
have been accepted, This might have 
been a fair argument to advance before 
the final Court of fact; but if it was ad- 
vanced, the District Judge must have reject- 
edit. It doesnot appear correct to say 
that Rajindra’s denial of the plaintiff's 
signature did not extend to all the receipts, 
and there isnoerror of law inthe finding 
of the District Judge in appeal that 

“the learned Subordinate Judge has discussed in 
detail the evidence regarding these receipts and I 
need only gay that I agree with him that the de- 
fendants failed to prove that the receipts challenged 


by the plaintiff were genuine or that they had 
made the payments as alleged ” 


It was also contended by Mr. Manchar 
Lal that time should have been given to 
the defendants to examine a Collectorate 
tahsildar named Jamuna Prasad; but it 
appears perfectly clear from the record, 
as hasbeen pointed outin detail by the 
learned District Judge, that the defence 
did not seriously press the application to 
examine that witness. The concurrent find- 
ing of the lower Courts on the question of 
payment cannot, therefore, be disturbed in 
seccnd appeal. The next point taken by: 
Mr. Manohar Lal is that the defendants 
are entitled to a suspension of the entire 
rent of the second set of mauzas for the 
year 1335 Fasli because the plaintiff leased 
these mauzas also from that year onwards 
toa thikadar called Ram Sewak, who has 
been found bythe trial Court to have 
realised Rs.2-8-0 as rent from a tenant 
called Rekha Raut from a village of this 
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set. Mr. Manohar Lal has pointed ott 
that in para. 6 of the plaint, where this 
lease is mentioned, it is stated that the 


thikadar Ram Sewak was in possession 
and occupation from 1335. This statement, 
however, refers not tothe two mauzas 
covered bythe longer lease, but to the 
four mauzas of the first set, and is, there- 
fore, of no assistance to the appellants jn 
this connection. The plea ofa total sus- 
pension of rent onthe ground ofa partial 
eviction was not raised below at all; what 
the defendanis said in para. 7 of their 
written statement was that on account of 
the lease executed by the plaintiff in fav- 
our of Ram Sewak Singh, the latter was in 
possession and occupation from the beginn- 
ing of the year 1335 Fasli and that there- 
fore the plaintiff was not entitled to claim 
rent for that year. This wasa plea not of 
partial eviction and consequent suspension 
of the entire rent, but (as will be seen 
presently) the very different plea of com- 
plete dispossession. Among the issues 
framed for the trial, there is none suggest- 
ing aclaim by the defendants to suspension 
of the entire rent onthe ground of partial 
eviction. 

The Subordinate Judge’s discussion of 
issue No. 4 to what relief, if any, is the plaint- 
iff entitled, also shows that what was urged 
before him was, not that the defendants 
were entitled to a suspension of rent on 
the ground of partial eviction, but that 
they were notin possession ofthe two 
mauzas in 1335 at all. His finding on this 
point isthat Ram Sewak was trying to 
take possession, but was not allowed to do 
so by the defendants who remained in pos- 
session and went on realising rents from 
the tenanis. In the appeal to the District 
Judge also, asurged, the point appearsto 
have been presented not on the footing 
now attempted, but on the same footing as 
in tke trial Court. The learned District 
Judge has dealt with the point as presented 
to him, and his conclusion is 

“Now whether or not Ram Sewak did collect 
rent from afew tenants in the year 1325 on the 
basis of his paita, I think itis quite clear that the 
defendant did not give up possession inthat year 
and that they continued to collect rent. They were, 
therefore, liable tothe plaintiff forthe rentot this 
ear 
: He does not definitely go beyond the 
finding of fact below that Ram Sewak 
collected rent from one tenant only, viz., 
Rekha Raut. Mr. Manohar Lal contends 
that even on this finding the 
defendants are entitled to a suspension of 
the entire rent; and in support of this con- 
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tention he cites Abhoya Charan Sen v. 
Hem Chandra Pal (1) where Mitter, J., ona 
review of the case-law, held (as the head- 
note puts it) that 

“in every case where there is a lump rental and the 
tenant has been dispossessed by his landlord from 
a portion of the demised premises, however small 
that portion may be, the rule of total suspension of 
rent must be applied,” 
and that by their observationsin Katyani 
Debt v. Uday Kumar (2), their Lordships 
of the Judicial Committee had really laid 
down this rule. Butthe point on which 
Katyani Debi appealed to the Privy Council 
was the one on which Uday Kumar Das had 
succeeded for the first time in his appeal 
under the Letters Patent [Uday Kumar 
Das v. Katyani Debi (3)], viz., whether, as 
the purchaser of a perpetual tenancy sold 
for arrears of rent under s. 195, Bengal 
Tenancy Act, she was entitled to an abate- 
ment ofrent in respect of part of the land 
some 1350 bighas in Daskti, [see the judg- 
ment of Cuming, J., in Katyant Debi v. 
Uday Kumar (4) at p. 274*] which, 
at the date of her purchase, wasin the 
possession of a trespasser (her own husband), 
whom she had allowed to continue in 
possession and thus acquire an absolute title 
against herself. Their Lordships negatived 
the right to abatement in such circum- 
stances and did not deal with the effect 
of a “mala fide” or deliberate eviction of 
the tenant by the landlord, the question 
that arose in Abhoy Charan’s sase (1). It 
is true that they also negativeda conten- 
tion, which was faintly advanced before 
them, that she was entitled to suspend pay- 
ment of rent because the landlord had not 
put her in possession of a plot of 61 bighas 
which was embraced inthe lease of 187s 
but to which her husband had establish- 
ed a paramount title dating from 1875. 
It was in negativing this contention that 
their Lordships pointed out that the doctrine 
of suspension of payment of rent, which 
has been applied where the rent was a lump 
rent forthe whole land leased treated as 
an indivisible subject, has no applica- 
tion toacase where the stipulated rent 
is so much per acre or bigha. It is true 
that under the English Law a landlord is 


(1) 123 Ind. Oas. 653; A IR 1929 Cal. 568; 330 
W N 715; 49 O L J 595; Ind. Rul. (1930) Cal. 349; 


57 O 137. 
(2) F8 Ind. Cas. 110; A IR 1925 P O97; 521 A 


160; 52 O417; 233A LJ 751;L R6A (PO) 140; 
30 O W N1(P CO). 
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no more entitled to apportionment of rent 
when heis unable to put his tenant in 
possession of part of the demised premises 
on account of the rightful possession of a 
third party than when he unlawfully evicts 
the tenant. But the applicability in Indian 
conditions of the English rule of suspenion 
of rents in its stringent form was doubted 
in not afew reported decisions, such as 
Annada Prosad v. Mathura Nath (5); 
Rat Charan Mazumdar v. Administrator- 
General of Bengal (6): Rai Moni Dassi v. 
Mathura Mohan Das (7); Saroda Prosad v. 
Monmatha Nath (8) and Narendra 
Chandra v. Manindra Chandra (9). 
Evenin Katyani’scase (3), the patnidar 
had been dispossessed in 1880 of plot A 
under a darpatni granted by the zamindar, 
but Woodroffe and Cuming, JJ., concurred 
in refusing suspension of rent for such dis- 
possession inthe circumstances of the case, 
as the landlord had acted bona fide: seep. 
271* in Katyani Debi v. Uday Kumar 
(4), and Katyani Debi carried her griev- 
ance on this point no further. Since the 
decision of the Judicial Committee in Kat- 
yant’s case (4) also, the English doctrine of 
suspenion of rent has been’ observed upon 
and held inapplicable in the circumstances 
of several cases such as Bisweswar Sarkar 
v. Kalicharan (10), Tarap Shetkh v. Kunja 
Behary (1)) and Manik Chandra v. Hari 
Mistri (12), before we come to the detailed 
examination ofthe rule and its basis by 
B. B. Ghose, J., in Susil Kumar v. Rajani 
Kanta (13). The English doctrine has 
been rested from timeto time on various 
grounds, which were noticed in detail by 
Mookerjee, J., in Rai Charan Mazumdar’s 
case (6). Some of these grounds are ap- 
plicable even tocases where the stipulated 
rent is so much per acre or bigha, and that 
is how the doctrine was applied in Hurro 
Kumari v, Purna Chandra (14). And it 
is to be noticed that even in Dhunput 


Singh v. Mahomed Kazim Ispahni (15) 
(5) 2Ind. Cas.123; 13 OW N 702;9 0 L 
85 


585, < 

(6) 2 Ind. Cas, 169; 36 C 856; 9 O L J 573;13 O 
W N 853. 

(7) 14 Ind. Cas, 340; 390 1016; 16 O W N 508; 15 
OLJ (65. 

(8) 28 Ind. Cas, 371; 19 O W N 870. 

(9) 67 Ind. Cas, 800; AI R 1922 Cal. 153; 490 
1019; :6 O WN 826. 

(10) 94 Ind. Oas. 418: A I R 1926 Cal. 903; 440 L 

27, 

(11) 98 Ind. Oas, 215; AIR 1926 Cal. 1226; 44 OL 
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(12).$6 Ind, Cas. 557; AI R 1926 Cal. 1148. 

(13) 104 Ind. Cas. 775; A I R 1927 Cal, 737;55 G 
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where the doctrine was laid down on a 
reference to English and Indian decisions, 
their Lordships allowed apportionment of 
rent inrespect of those mauzas in which 
the landlord had not interfered with the 
patnidar’s possession though they recog- 
nized that on the terms of the patni grant 
the whole patni rent was reserved upon 
every part comprisedin the patni, and 
that in Hurro Kumaris case (14), it was 
pointed out that where there is a bigha rate, 
it cannot be reasonably said that each 
bigha is separately assessed and separate- 
ly chargeable with rent. 

Nor has sugpension of rent been allowed 
in every case of partial eviction or failure 
to deliver possession where there was 2 
lump rental: see for example Sarada 
Prosad v. Manmatha Nath (8), Na- 
rendra Chandra v. Manindra Chan- 
dra (9) and Bisweswar Sarkar v. Kalicharan 
(10)to say nothing of the fact that it was 
not on the ground that there was a bigha 
rate that suspension was disallowed in 
respect of dispossession from plot A in 
Katyani’s case (4). The factis that the 
Courts were disinclined to punish the 
landlord with suspension of the entire rent 
unless he had deliberately committed 
the wrong of dispossessing his tenant from 
part of the land leased: and several 
equities were found entitling the landlord 
to an apportionment of rent, The eviction 
that is necessary for the doctrine of sus- 
pension of rent to apply would seem even 
in' England to be a matter of intention, 
for Jervis, O. J., said in the frequently 
cited case of Upton v. Towsnend (16) 
(at p. 991*): . 

“Getting rid thus of the old notion of eviction 
I think it may now be taken to mean this, not a 
mere trespass and nothing more, but something of 
a grave and permanent character done by the landlord 
with the intention of depriving the tenant of the 
enjoyment of thedemised premises”. 

lt is on this account that in a number 
of the reported decisions already cited, 
reference was made to the question whether 
or not the lessor had acted “mala fide” so 
as to incur the penalty of suspension of 
the entire rent for a partial eviction. Now 
this is not a question that arises where the 
issue 18 merely whether or not the tenant 
was in possession of the land leased. As 
the defence of suspension of rent for a 
partial eviction was not agitated below, 
there is no finding that in giving the lease 
to Ram Sewak the plaintiff acted with 


(16) (1855) 189 E R 976; 17 C330;25L JOP 44; 
l-Jur. (N s) 1089; 104 R R 562. ga 
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the enjoyment of any mauza of the second 
set. The observation of the learned Dis- 
trict Judge on which it has been urged 
that suspension of rent should be allowed 
under the ruling from Abhoy Charan's ca.e 
(1), only suggests that the interference ac- 
tually caused by the plaintiff's lease of 
1335 Fasli, such as it was, was anything 
but substantial and there is force in Mr. 
Mullick’s contention that the interference 
amounted to no more than the realization, 
possibliy inadvertently, of Rs. 2-8-0 from 
one, tenant who may even have paid volun- 
tarily. It was not from the plaintiff him- 
self that the appellants had obtained their 
leases, and the lower Courts have con- 
currently found that the appellants did not 
allow the new lessee to come into posses- 
sion, but remained in possession and con- 
tinued to ccllect rent themselves, and 
even sued Rekha Raut for the rent of 
1335 Fasli, but got the suit dismissed, 
shortly before they filed their written state- 
ment in the present suit, apparently ‘as 
the learned Subordinate Judge has said) 


“to create evidence of defendants not being in posses- 
sion in that year of those two villages.” 


Whether the doctrine of suspension of 
rent is to apply or not, clearly depends on 
the circumstances of each case in the sense 
that mere dispossession of the tenant is 
not enough, but that it must be found 
that the landlord was a party to it and 
that too, deliberately. Abhoy Charan’s case 
(1) is clearly distinguishable on the facts. 
The appellants are not, in my opinion, en- 
titled to succeed on the point raised by 
Mr. Manohar Lal at this stage as the fact 
or facts found by the lower Courts are not 
by themselves sufficient to entitle them 
to have the doctrine of suspension of rent 
applied in their favour. 


The third and last point urged by Mr. 
Manohar Lal refers to the award of 
damages for the defendants’ failure to pay 
the rent due. It is contended that as the 
leases of the defendants provide for interest 
only at one per cent. per month, and 
that as they are not leases for agricultural 
purposes within the meaning of s. 117, 
Transfer of Property Act, the plaintiffs are 
not entitled to the damages at 25 per 
cent, awarded under s. 68, Bengal Tenancy 
Act. The appellants have not had the 
leases printed in the paper book, nor have 
they placed them before us. It is, there- 
fore, impossible to say how far they are 


within the ruling in Satya Niranjan v, 
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` Sarajubala Devi (17) òn which -Wwe are 
asked to hold that the Bengal Tenancy 
Act does not apply to them. Such leases 
would ordinarily be within the purview of 
the Bengal Tenancy Act for the reasons 
given in this Court by Dawson Miller, 
C. J. in W. W. Broucke v. Chhatar Kumari 
Debi (18). If the Bengal Tenancy əAct 
applies, we know from cl. (A), 8. 178 
(3) that contracts between parties to suits 
under the Act willenot exclude the opera- 
tion of s. 67 and that, therefore, notwith- 
standing the provision of a smaller rate 
- of interest in the leases, the plaintif will 
be entitled to claim interest at 124 per cent. 
per annum. Section 68 of the Act provides 
that: 

“Tf in any suit brought for the recovery of arrears 
_of rent, it appears to the Court that the defendant 
has, without reasonable or probable cause, neglected 
or refused to pay the amount of rent due by him, 
the Court may award to the plaintiff, in addition 
to the amount decreed for rent and costs, such 
damages, not exceeding 2} per cent, on the amount 
of rent decreed, as it thinks fit,” ; 
‘with the proviso that no interest is to be 
decreed if damages are awarded. This is 
the provision of law under which the lower 
Courts have acted. The section clearly 
empowers the Court to award damages in 
suitable cases, coming within the Act 
as the present case must be taken to have 
done. Mr. Manohar Jal has also 
urged that no damages should. have 
been awarded in this case because of the 
admitted fact that the plaintiff gave a 
lease of the mauzas to Ram Sewak Singh 
with effect from 13385. But the actual 
results of that lease have been inves- 
-tigated and pronounced upon by the lower 
Vourts. The learned Subordinate Judge 
further gave reason for awarding damages 
instead of interest by referring to two pre- 
vious judgments which show, that on those 
occasions also the plaintiff was allowed 
damages. It is, therefore, impossible to 
interfere with the order awarding damages 
whether as a matter of law or as a matter 
of discretion, except in one small respect, 
There does not seem to be any reason— 
Mr. Mullick has not contended that there 
is any—why in the circumstances of this 
ease the appellants should not have relief 
to the extent of Rs. 2-8-0, the amount that 
was admittedly recovered by the plaintiff's 
new thikadar Ram Sewak from Rekha 
Raut for the year 1335 and that has not in 


(17) 127 Ind. Cas. 749; A IR 1930P O 13; 33 O W 
N 868: 31 L W118; Ind, Rul. (1939) P O 365 
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fact reached the appellants. The decre® 
of the lower Court, therefore, requires to b® 
modified by reducing the rent by this 
small amount of Rs. 2-8-0. 

The appeal fails substantially, and I 
wculd, subject to the modification just in- 
dicated, dismiss it with costs to the 
plaintifi-respondent, 


Saunders, v.—I agree. 
N. Appeal dismissed. 





ALLAHABAD HIGH COURT 
Civil Revision Application No. 57 of 1934 
October 9, 1934 l 
KENDALL, J. 
RAMBOHOR MISIR— APPLICANT 
versus 


CHATURGHUN RAI—Opposits Parry. 

Limitation Act (IX of 1908), 8. 20—Both parties 
agreeing at time of endorsement of payment that it 
is to save limitation—Intention— Payment, tf towards 
principal—Evidence Act (I of 1872), s. 91— In 
proof of such matter "—Whether includes the term 
“in disproof of it.” 

Where both parties have agreed at the timeof an 
endorsement of payment that it should be made for 
the purpose of saving limitation, the intention is to 
appropriate the payment towards the principal and 
not towards interest. Ramprasad v. Binack Shukul 
(1), distinguished, 

The term “in proof of such matter” in s. 91, 
Evidence Act, must carry with it the term “in 
disproof of it,’ because if evidence wereto be ad- 
mitted on one side, it would have to be admitted on 
the other. 

Mr. Kanhaiya Lal 
Applicant. Wé 

Mr. K. Verma, for the Opposite Party.. 


Misra, for the 


Order.—This is a plaintiff's applica. 
tion under s. 25, Small Cause Courts Act. 
The trial Court has dismissed his suit on 
the ground that itis barred by the law of 
limitation. He sued on a promissory note, 
dated June 18, 1980. A few days before: 
the expiration of the three years’ period, an 
endorsement was made on the promissory 
note purporting to be a recital of the pay- 
ment of Rs. 10, and it was claimed that 
this saved limitation. The Court, however, 
has found thatin spite of the endorsement 
and inspite of the fact that both parties at 
the time intended the endorsement to save 
limitation, no payment was actually made, 
and in consequence the claim of the plain- 
tiff-applicant had become time-barred when 
the suit was filed. 

The decision is attacked on several 
grounds which] may take-.in order. In 
the first place, it is argued that as the 
endorsement was made on the promissory 
note and purported to recite a payment of 


4935 
- Rs. 10, no evidence should have been 
admitted to prove that the payment had not 
been made, and the Court in allowing 
such evidence violated the provisions of 
.B.9, Evidence Act. The position wasithat 
the parties had arranged that the endorse- 
ment should be made in order to attract 
the provisions of s. 20, Limitation Act, 
and this wasa matter that was “required 
by law to be reduced to the form of a docu- 
ment,” and noevidence was admissible in 
proof of such matter except the document 
itself, namely, the endorsement. There is 
no doubt tomy mind that the matter was 
one which was required by the provisions 
of s. 20, Limitation Act, to be reduced to 
‘the form of a document; and no evidence 
could be given in proof of that matter 
except the document itself. It has certain- 
ly been argued by Mr. Kamla Kant Verma 
for the cpposite party that the evidence 
that was offered was not in proof of the 
matter, but in disproof of it, namely, to 
show that no payment had been made. I 
think, hewever, that ike term “in prcof of 
such matter” must carry with it the term 
“in disproof of it.” because if evidence 
wereto be admitted on one side, it would 
have to be admitted on the other; and I 
am therefore of opinion that s. 91, Evidence 
Act, precludes this oral evidence, and in 
consequenceit must be assumed for the 
ka aa of thiscase thatthe payment was 
made. 


The next point taken is that, this being 
the case, part payment of the principal has 
been proved under s. 20, Limitation Ast, 
and consequently a fresh period of limita- 
tion had to be computed from the date of 
the endorsement. It has been pointed out 
that inthe plaint the plaintiff-applicant 
Claimed that the payment was a part pay- 
ment not of principal, but of interest. That 
part of the plaint has been read out 
tome, and it appears that although the 
plaintiff did not in terms state that the 
payment,was one towards theinterest, he did 
at any rate in the figures which he gave at 
the foot of the plaint imply that the pay- 
ment had been appropriated towards inter- 
est and not towards the principal. The 
argument then used for the opposite party 
is this. Under sub-s. (1). s. 20: 


“Where interest ona debtis . . . . paid as such 
by the person liable to pay the debt. . . . .” 


the payment will save limitation, but it 
must be paid as such by the debtor, that is 
to say, the debtor who makes the endorse- 
ment myst specify that the payment is 
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towards interest if it is to be effective 
payment under this sub-section. 

It is clear that there was no such specifica- 
{ion in this case and the applicant’s case 1s 
that the alleged payment was made 
towards the principal, so that there was no 
necessity for any specification by the debtor. 
But Mr. Varma’s argument is that the 
payment was not one towards principal, 
because the creditor, 7. e., the plaintiff- 
applicant, did appropriate it towards interest 
and the consequence is that s. 20, Limitation 
Act, will not apply at all. There is some 
support for this argument in the case of 
Ramprasad v. Binack Shukul (1) which 
has been followed more recently by a 
Single Judge of this Court. ButI think it 
is possible to distinguish the present case, 
because both parties agreed at the time of 
the endorsement that it should be made for 
the purpose of saving limitation, and there- 
fore I think there can be no doubt that at 
that time the intention was to appropriate 
the payment (which we must assume to 
have been made) towards the principal and 
not towards interest. It was held in a 


‘Division Bench of this Court in the case of 


M. B. Singh & Co. v. Sircar & Co. (2), that 
where there has been no specification of 
such a payment to show whether it is to 
be appropriated towards principal or 
interest, it must be held to have been intend- 
ed that the payment was towards princi- 
pal. There might be some difficulty in 
‘applying this principle to every case, 
because of the mannerin which the Act is 
worded, and because of the later decision of 
aBench of this Court to which I have 
already referred. In the circumstances 
of the present case, however, I think it is 
clear that the payment was intended to be 
made towards principal, and no matter 
whether the plaintiff afterwards changed 
his mind and chose to regard the payment 
as one towards interest as he apparently 
did at the time of drafting the plaint, it 
was nevertheless on May 29, 1953, effective 
to start a fresh period of limitation. 

This being so, it is unnecessary for me to 
consider the further contention of the ar- 
plicant that the endorsement amounts to 
an acknowledgment under s. 19, Limitation 
Act. Tallow the application with costs in 
this Court, set aside the decree order of the 
trial Court, and direct that the suit be de- 
creed. As the question relating to the 


(1) 144 Ind, Cas. 5998; A IR 19383 All. 453:55 A 
632: 6 R A 55; (1933) A L J 930, 

(2) 127 Ind, Oas.581; A IKR 1939 All, 392;52 A 
459; (19380) A L J590; Ind, Rul, (1930) AH, 933, 
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admission of thé oral evidence was not 
raised in the trial Court,I pass no order 


as to costs in that Court. 
N. Application allowed. 





CALCUTTA HIGH COURT 
P. C. Application No. 1 of 1934 
August 1, 1934 
MuKERJI, Ac. C. J. ann S. K. Gaosg, J. 
BIBHUTI BHUSAN DUTTA— 
PETITIONER l 
VETSUS 
SREEPATIU DUTTA AND OTHERS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1903), s. 110— 
Appeal to Privy Counctl—Original decree modified 
by Appellate Court on single point in appellant's 
favour—Right of appeal, if arises on other points 
simply on such modification. 

When the Appellate Court modifies the original 
decree upon a single point and that completely in the 
applicant's favour so that he has no further griev- 
ance in that matter, he cannot, because of that 
modification, have arightto anappeal to the Privy 
Council on other pointson which the Courts have 
concurred, without showing a substantial question of 
law. Annapurnabai v. Ruprao (D, relied on and 
other case-law referred to. 


P. ©. App. for leave 
His Majesty in Privy Council, 
ginal decree No. 271 of 1929. 

Messrs. Rajendra Chandra. Guha and 
oe Kumar Ghose, for the Appel- 
ant, 

Messrs. Bijan Kumar Mukherjee, Bhu- 
pendra Kishore Basu, Biraj Mohan Roy, 
Dwijendra Nath Dutt and Vakuleswar 
Som, for the Respondents. 

Order.—This is an application for 
leave to appeal to His Majesty in Council 
from a decree made by this Court on a 
first appeal. The suit was for partition 
of certain properties the plaintiffs claim- 
ing a half share therein, and also for 
accounts. The Subordinate Judge made 
a decree declaring in effect the plaintiffs 
share to be one-third, after excluding certa- 
in properties which he found had been 
already partitioned, and also ordering 
accounts for a certain period. Of the 
properties in respect of which he decreed 
partition, he ordered a few items to be 
kept joint and the others he ordered to be 
partitioned by metes and bounds. This 
Court, on an appeal by plaintiff No.1 and 
a cross-objection by plaintiff No. 2, varied 
the decree of the trial Court by dismissing 
the appeal save and except that it ordered a 
partition by metes and bounds of all the 
properties found to be joint. Plaintiff No. 1 
js the applicant for leave. | 


to appeal to 
from ori- 
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The appellant relies upon the decision of 
the Judicial Committee in Annapurnabat 
v. Ruprao (1), for his contention that the 
decree of this Court is not a decree of afirm- 
ance and so it is not necessary for 
him to show that the appeal involves some 
substantial question of law and that he is 
entitled to leave as a matter of course 
inasmuch as the subject-matter of the suit 
as also of the intended appeal is over 
Rs. 10,000 in value. There is undoubtedly 
considerable force in this contention, if the 
arguments of the petitioner's Counsel in 
that case is to be taken as having been 
accepted by their Lordships in its entirety 
in ihe order that was made. This Court, 
however, has refused, on the strength of 
Annapurnabat v. Ruprao (1), to break 
away from a long course of decisions of 
Courts in India which have firmly laid 
down the principle that when the Appellate 
Court modifies the original decree upon a 
single point and that completely in the 
applicant’s favour so that he has no further 
grievance in that matter, he cannot, be- 
cause of that modification, have a right to 
an appeal on other points on which the 
Courts have concurred, without showing a 
substantial question of law. The enormity 
of the opposite view isso very great that 
a far more clear and express pronounce- 
ment of the Judicial Committee would be 
necessary to uphold it. Annapurnabat 
v. Ruprao (1), has been referred to in 
some of the decisions of the Patna and the 
Madras High Courts as laying down that 
unless the decree from which the appeal is 
sought to be taken is nothing but a 
decree which in its entirety affirms the 
decree of the Court immediately below it, 
leave cannot be withheld if the requirement 
as to value is satisfied, or in other words, 
that the incident as to affirmance is to be 
entirely ignored as soon aS any variation is 
found: see Ali Zamin v. Mohammad Akbar 
Ali Khan (2), Jamna Prasad v. Jagannath 
Prasad (3), Perichiappa Chettiar v. Nachi- 
appan (4). and Homeshwar Singh v. Ka- 
meshwar Singh (5). 

Now, in Sreenath Ray Bahadur v. Secre- 
tary of State (6), the Judge below had 
given an award of compensation at a 

(1) 86 Ind. Gas. 504; A I R 1925 P O 69; 51T A 319; 
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certain figure and the High Court increas- 
ed that amount. The applicant for leave 
wanted to go to the Privy Council so that 
the amount might be further increased. 
For this excess which was to be debated 
before the Privy Council, the two Courts 
below were at one. It was held that that 
being the position the decree to be ap- 
pealed from was one of affirmance, or in 
other words that s. 110 of the Code was 
to be construed with reference to the 
subject-matter in dispute in appeal to the 
Privy Council. In Annapurnabai v. Ruprao 
(1), the position was that the person 
claiming to have been adopted by the 
Senior widow brought a suit claiming the 
property. The junior widow and the 
person whom she said she had adopted 
resisted the claim and the former claimed 
maintenance at Rs. 3,000 per annum. 
The first Court decided in favour of the 
plaintiff upon the question of adoption but 
decreed to the widowmaintenance at the 
rate of Rs. 800 per annum. The appel- 
late Court increased the maintenance to 
Rs. 1,200 per annum, but in all other 
respects affirmed the decree of the first 
Court. The junior widow and her alleged 
adopted son applied for leave to appeal to 
the Privy Council. If Sreenath Ray 
Bahadur v. Secretary of State (6), was to 
be applied the only matter of substance 
in the proposed appeal to the Privy 
Council, namely the excess amount of 
maintenance that was being claimed, being 
one in respect of which both the Courts 
had been in agreement the decree sought 
to ke appealed from was to be regarded 
as a decree of affirmance. The Privy 
Council appears to have been of opinion 
that it was not to be so regarded. The 
particular application made in Sreenath 
Ray Bahadur v. Secretary of State (6), of 
the principle that in applying s. 110 of 
the Code you have to have regard to the 
subject-matter of dispute in the appeal 
to the Privy Council must be taken to 
have been overruled, Bat does Annapur- 
nabat v. Ruprao (1), go any further than 
that and does it lay down that in every 
case where the decree of the High Court 
ks not a mere decree dismissing the appeal 
you are to take it that it is not a decree 
of affirmance so as to take the case out 
of para. 3 of that section and bring it 
within the first? Rankin, C. J., in 
Narendra Lal v. Gopendra Lal (7), was 
19t prepared to hold on the authority of 


(7) 103 Ind. Oas. 65; AI R 1927 Cal. 543; 310 WN 
72; 45 O L J 426. 
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Annapurnabai v. Ruprao (1), that such a 
position could be affirmed. He observed: 

“It appears to me thatthe case of Annapurnabar 
v. Ruprao (1), is not in itselfa sufficient authority 
to justify this Court in abandoning the principle 
which it has with other High Courts acted upon; 
that is to say, I do not think that it shows that 
it is an erroneous view that we have to look to 
the substance and see what is the subject-matter of 
the appeal to His Majesty in Council.” 

In Annapurnabar v Ruprao (1), the 
appeal to be preferred was on the ques- 
tion of maintenance, and the Courts had 
differed on the question of the amount of 
the maintenance, the High Court in favour 
of the intending appellant. In the case 
before Rankin, C. J., the original decree 
gave the applicant a certain share in the 
property in suit, but the Appellate Court 
while it confirmed the original decrees in 
évery other respect modified it in respect 
of the share giving him the whole share 
he claimed so that on that point he had 
no further grievance. The question was 
whether the appellate decree was never- 
theless one varying the original decree 
and the applicant was entitled to leave to 
appeal without proving that a substantial 
question of Jaw was involved. Rankin, 
O. J., held in the negative and observed: 

“We may take it, I think, that where the amount 
is a question in dispute the fact that the Oourts 
differ and the higher Court differs in favour of 
the applicant does not mean that the decision is 
one of affirmance, but I am not prepared to say 
that because on a totally different point, namely a 
point about the share, the applicant has succeeded 
and succeeded altogether, so that he has no 
further grievance in that mitter; he can without 
showing a substantial question of law have a 
right to litigate upon other points upon which the 
Courts have been in agreement,” 

As regards the cases cited on behalf of 
the applicant the leave that was granted 
in them may perhaps be justified upon 
other grounds than upon the applicant's 
contention as regards Annapurnabai v. 
Ruprao (1). But whether that is so or 
not we need not pause to consider, 
because it cannot be denied that the cases 
do support the view which the applicant 
contends for. On the other hand there 
have been decisions in which the view 
taken by Rankin, C. J., as to the true 
effect of Annapurnabarv. Ruprao (1), has 
been adopted. For instance in Karimbhoy 
Shamsuddin v. Rudra Pratap Singh (8), it 
has been said: 

“Where the modification of a decree of a lower 
Court consists of a modification of n pecuniary 
nature in the appellant’s favour on a matter to 
be debated before the Privy Oouncil, it amounts to 
a variation of the decree of the trial Court, and 


(8) 140 Ind, Oas. 68; A I R1932 Nag, 118; 238 NL R 
14. 


1074 
it is immiterial as far as that point is concerned 
whether under s. 110 any substantial question 


involved. But the appellant cannot 
appeal to the Privy 


of law is 
make that decision a basis of 
Council on grounds unconnected with or dissociable 
from those on which he has succeeded and on which 
the Oourts were of one mind,” 


In Bansi Lal v. Gopal Lal (9) the trial 
Court’s decree was for Rs. 13,000 andthe 
Appellate Court varied it by ordering, in 
accordance with the award on which it 
was founded, that if the defendant did 
not give possession to the plaintiff with- 
in a certain time, he would have to pay 
him that amount. Leave was refused as 
it was thought that the variation was 
not a substantial one. A Special Bench 
of the Allahabad High Court, however, in 
Nathu Lal v. Raghubir Singh (10) has taken 
the view that Annapurnabat v. Ruprao 
(1) is an authority for the proposition that 
if the decree of the Court below has 
been varied, no matter to what extent, 
the decree cannot be one of affirmance 
and there is no reason why words should 
be read into the section which are not 


there. The above, in short, is the 
position of authorities bearing on 
the point. We have carefully ceon- 


sidered the matter and are inclined to 
agree in the view of Rankin, OC. J., as 
to the true effect of Annapurnabai v. 
Ruprao (1) and we would prefer to adhere 
to it until a more definite and authoritative 
pronouncement is made by the Judicial 
Committee to the contrary. 

We proceed next to consider whether 
there is a substantial question of law in- 
volved in the proposed appeal. The sub- 
stantial question in controversy between 
the parties is whether the properties in 
suit belonged to one Hari Nath or tohis 
wife Jagatmohini, the plaintiffs claimed 
. @ half share on the footing that the pro- 
perties belonged to Hari Nath, while the 
defendants’ case was that the plaintiffs’ 
share amounted to only a third the pro- 
perties having belonged to Jagatmohini 
and not to Hari Nath. The applicant for 
leave takes as his first ground that the 
onus of proof has been wrongly placed 


on the plaintifs and that in any 
event such burden as rests on them 
is not the same in’ respect of all the 


properties. In our opinion no two views 
are possible on the question of onus, and 


(9) 122 Ind. Cas. 90; 10 Lah. 658; A I R 1930 
Lah, 102; 30 P L R722; Ind, Rul (1930) Lah, 


282, 

(10) 135 Ind. Gas, 234; Aj IR 1932 All. 65; 54 A 
146; (1931) A L J 988; Ind, Rul. (1932) All, 58; 54 A 
146 (F B.), 
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separately considered in order to find out 
to what extent the burden lies on the 
plaintifia and to what extent it has been 
discharged. 

It is then said that su far as properties 
standing in Mohendra’s name are con- 
cerned, the plaintiffs, as heirs of Mohendra 
should get a larger share. But this 
argument overlooks the common case of 
both parties—a case which has also been 
found to be true—that Mohendra was not 
the owner of the properties but only a 
either for Hari Nath or for 
Jagatmohini and that the plaintiffs have 
never come forward toclaim as Mohendra’'s 
heirs. Thirdly, it has been argued thatthe 
decision overlooks the fact that Jagatmohini 
having come into possession of some of the 
properties as guardian under Act XLof 
1858 had assumed a fiduciary character 
of which she could not divest herself with- 
out first making over possession tothe 
beneficial owners and getting herself dis- 
charged from that character, and there- 
fore, the defendants who claim through 
her are estopped from setting up her 
title to the properties. This contention ~ 
was never raised at any point of time 
till now and depends on facts which have 
never been investigated. 

Nextly it has been said that from the 
facts found no inference in the nature of 
afamily arrangement should have been 
inferred. What is wanting to warrant 
such inference is said to be this: thata 
dispute, such as would justify a family 
arrangement, has not been sufficiently 
proved by evidence. There is, however, 
a finding, rightly or wrongly arrived 
at, that there was an apprehensionof a 
dispute. We, therefore, cannot see that 
any question of law arises. Fifthly, it is 
said that mere acting for a number of 
years under the said family arrangement . 
could not effect a change of title unless | 
limitation or adverse possession for the 
statutory period or some doctrine of 
estoppel intervenes, and it is urged that in 
the decision there are findings which go 
to show that these extraneous incidents 
are absent. The answer tothe contention 
is that part performance has been found. 
The question though oneof law, is not, 
in our judgment, a substantial question 
of Jaw. We accordingly donotsee our 
way to grant the leave asked for, The 
application is dismissed with costs, heare 
ing-fee 5 gold mohurs. 

D; Application dismissed, 
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JESSIE GRANT KHAMBATA— 
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Marriage -Divorce suit in India~Question as to 
whether previous marriage is subsisting or not—Law 
applicable —Marriage according to forms of lex loci 
contractus—Marriage, if invalid in place where it 
takes place—Parties if can contend that different 
marriage was intended — Divorce — Muhammadan 
husband marrying Christian in Scotland—Wife be- 
coming Muhammadan — Parties domiciled in India 
—Husband divorcing by pronouncing talak—Marriage, 
af dissolved — Muhammadan Law—Divorce—Kitabia 
wife, tf can be divorced by talak. 

dn considering, in a divorce suit in India, the ques- 
tion whether a previous marriage of one of the 
partiesis or is not still subsisting, the Court must 
apply thelaw in India applicable to that marriage 
af the time when that question arises. [p. 1079, col. 


“lf parties are married according to the forme of 
the lex loci contractus, it cannot be suggested that 
that is not a valid marriage in the country where the 

#marriage took place, whatever the status and the 

rights incidental to the marriage may be in the 
country of the husband's domicile. In such acase 
neither of the parties could be heard to say that 
he orshe intended a marriage of a character other 
than that which the law of that country permits, 
|p. 1080, col. 2.] 
_ Where a Ohristian woman marries a Muhammadan 
in Scotland and she subsequently becomes a 
Muhammadan, and the parties are domiciled in 
India, and the husband divorces her by pronouncing 
talak, the marriage is dissolved. [p. 1080, col. 1.] 

A Muhammadan husband can divorce a kitabia by 
talak under Muhammadan Law. [p. 1079, col. 2.] 

O. O, J. A. from a decision of 
Beamount, O. J., in Suit No. 814 of 1933 and 
reported as 149 Ind. Cas, 1232. 

Messrs. N. P. Engineer and R. J. Kolah, 
forthe Appellant. 

Messrs. J. M. Barot and C. H. Carden 
Noad, for the Respondent. 

Biackwell, J.—In this case the peti- 
tioner sues for a divorce by reason of the 
respondent's alleged adultery and cruelty. 
Among other defences, the respondent pleads 
that a previous marriage of the petitioner 
with one Gulam Muhammad Ebrahim 
has never been dissolved or annulled by 
any Oourt of competent jurisdiction and is 
stillsubsisting. The question, whether the 
first marriage had been validly dissolved 
before the marriage in suit took place, was 
tried asa preliminary issue. The learned 
Chief Justice answered that issue in the 
affirmative, and this is an appeal from his 
decision. The issue was tried upon an 
agreed statement of facts, From this it 
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appears that on December 4, 1906, the pebi- 
tioner, who was domiciled in Scotland 
married at the General Registry Office in 
Edinburgh, Gulam Muhammad Ebiahim, 
who wasa Sunni Muhammadan domiciled 
in India (which includes not only British 
India, but the various Native States). In 
1912, the petitioner became a convert lo the 
Muhammadan religion, and continued to 
profess that religion up to the middle of 
Apri], 1923. Between the years 1914 and 
1933 Gulam Muhammad Ebrahim perman- 
ently resided at Secunderabad, and is still 
permanently residing there. On June 27, 
1922, Ebrahim pronounced talak against 
the petitioner in accordance with Muham- 
madan Law. On April 10, 1923, the peti- 
tioner obtained a declaration from the 
District Court at Secunderabad that she was 
no longer the wife of Ebrahim. On 
April 24, 1923, the petitioner was married to 
the respondent under the Special Marriage 
Act (III of 1872). 


In his judgment, the learned Ohief 
Justice says that at the time of the marriage 
Ebrahim was domiciled in British India, 
and that in 1912, when the petitioner 
embraced the Muhammadan faith, both 
Ebrahim and the petitioner were domiciled 
in BritishIndia. Thereis no evidence as 
to this, and no evidence where Ebrahim 
was domiciled when he pronounced talak, or 
what his domicile of origin was or whether 
that was ever changed. Mr. Engineer 
for the respondent says that Ebrahim at the 
time when he pronounced talak was domi- 
ciled in British India, but he admits that 
there is noevidence asto this. Mr. Carden 
Noad for the petitioner says that Ebrahim at 
the time when he pronounced talak was 
domiciled in Secunderabad, which is in a 
Native State; but he admits that the only 
evidence in support of this assertion is the 
statement inthe agreed facts that between 
the years 1914 and 1933 Ebrahim was a 
permanent resident of Secunderabad. How- 
ever, the parties have agreed that at all 
material times Ebrahim was domiciled 
either in British India or in Secunderabad, 
and have also agreed for the purposes of 
this suit and appeal that the law applicable 
in Secunderabad is the same as in British 
India. The appeal has accordingly been 
argued and decided upon that assump- 
tion. 


It may here be mentioned that Secunder- 
abad isa British Cantonment, but that it 
still remains part of the Hyderabad State 
and is the property of the Nizam: 866 
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Hossain Ali Mirza v. Abid Ali Mirza (1) 
and Anantapadmanabhaswami v. Official 
Receiver, Secunderabad (2). By virtue of 
the Indian (Foreign Jurisdiction) Order in 
Council 1902, which was made under the 
Foreign Jurisdiction Act, 1890, the Governor- 
General in Council has applied to the 
Cantonment of Secunderabad various en- 
actments, subject to any amendments to 
which the enactments are for the time being 
subject in British India. The notification, 
whichis dated March 22 1913, to be found at 
p. 227 of Vol. 1 of Macpherson’s British 
Enactments in force in Native States. 
Among the Acts applied are the Divorce 
Act, IV of 1869, the Special Marriage Act, 
HI of 1872, the Christian Marriage Act, 
XV of 1872, andthe Specific Relief Act, I 
of 1877. As regards the Divorce Act it 
appears from the notification that ‘District 
Court’ in s. 3of the Act means the First 
Assistant to the Resident at Hyderabad. 
The power of the Governor-General in 
Council to apply Acts by notification in this 
manner isrecognised by their Lordships of 
the Privy Council in Dattatraya Krishna 
Rao v. Secretary of State (3). 

There is no evidence as to what the law 
of Scotland is in reference to a marriage 
entered into in Scotland before a Registrar. 
The learned Chief Justice has assumed for 
the purposes of his judgment that the Scotch 
law is the same asthe English Law. Whe- 
ther the law is the same or not, I do not 
know. Before us Counsel for the respondent 
wished to argue that the law was not the 
same, and that the marriage in Scotland 
should be regarded as equivalent to a 
marriage in Muhammadan form, but, in the 
absence of evidence upon the subject, we 
declined to allow him todo so, and as the 
case was argued in the Court below upon 
the assnmption that the law was the same, 
we have decided this appeal upon that 
assumption. 

Mr. Carden Noad contended that the 
declaration made by the District Court, 


Secunderabad, thatthe petitioner was no. 


longer the wife of Ebrahim operated as a 
judgment inrem. He relied upon s. 41, 
Evidence Act, under which a final decree 
of a competent Court in the exercise of 


(1) 21. C 177. 

(2) 142 Ind. Cas. 552; AI R 1933 P 0133; 601 A 
167; 56 M 403; Ind. Rul. (1933) P O 95; 37 L W 576; 
(1933) M W N 374; 37 Ò W N 553-61 ML J 562: 
33 a L R 747;57 O L J 448; (1933) A L J 692 
(PO). 

(3) 128 Ind. Oas, 664; AI R 1930 P O 267;571A 
318; 28 N L R326; 60 M LJ7; 33 Bom. L R 6; (1931) 
M W N 185 (P O.) 
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273, 
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matrimonial jurisdiction which confers 
upon or takes away from any person any 
legal character, or which declares any 
person to be entitled to such character, is 
relevant and conclusive proof that any legal 
character which it takes away from any 
such person ceased atthe time from which 
such decree declared thatit had ceased or 
should cease. There is no evidence that the 
District Court was exercising matrimonial 
jurisdiction, or that it had such jurisdic- 
tion, and from the notification earlier refer- 
red to, jurisdiction under Divorce Act of 
1869 is to be exercised by the First 
Assistant to the Resident at Hyderabad. 
The prayerin the plaint is that suit is 
for a declaration that the plaintiff is no 
longer the wife of the defendant and the 
words used in the body of the plaint 
indicate that it was a suit brought under 
s. 42, Specific Relief Act. In my opirzion; 
the District Court was not exercising matri- 
monial jurisdiction and s. 41, Evidence 
Act, does not apply. The learned Chief 
Justice held that having regard to the 
terms of s. 43, Specific Relief Act (the 
illustration to which isin point), the decla- 
ration does not operate in rem. I agree with 
him. - 

Two points have been argued, namely, 
(1) whether the husband could have divorc- 
ed his wife by talak while she remained a 
Christian, and (2)whether he could do so 
after she became a convert to Muham- 
madanism. The contentions of the appel 
lant upon the first point may be summarised 
as follows: This was a Christian marriage 
which is a voluntary union for life of one 
man to one womanto the exclusion of all 
others. Hyde v. Hyde (+ and Nachimson v. 
Nachimson (5), The English Courts have 
refused to recognise talak as applicable to 
Christian marriage Rex v. Hammersmith 
Superiniendent, Registrar of Marriages, Mir 
Anwaruddin, Ex parte (6). And the 
Court in India, where the husband 
is domiciled, which alone have jurisdic- 
tion over the rights and obligations arising 
out of the marriage Nachimson v. Nachim- 
son (5) above cited and Harvey v. Farnie 
(7), will apply the same principle to a 
Christian marriage, If this marriage had 


(4) (1866) P & D 130, 
(5) (1930) P 217;99 LJ P 104; 46 TL R444; 7494 
370: 28 L G R617; 143 L TAH, ` 
(© (917) 1 K B 634; 85 L J K B 210; 81 J 
4 


9. 
(7) (1880) 6 P D 35 on appeal (1882)8 H L O 43; 
47 J P 308; 31 W R433; 481 T 
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been entered into in India, it would 
have been void unless solemnised in ac- 
cordance with the provisions of the Indian 
Christian Marriage Act (see s. 4 of Act 
XV of 1872). A marriage solemnised under 
this Act is essentially a monogamous mar- 
riage, involving an implied obligation not 
to marry another wife while that marriage 
subsists, and although a Muhammadan under 
his personal law is allowed four wives, 
he must be deemed to have abandoned 
his rights under that, law by contrac- 
ting marriage with a Christian, and would 
be guilty of bigamy if he married again 
while the first marriage subsisted. In any, 
event a marriage solemnised under Act 
XV of 1872 is nota Muhammadan marriage 
and cannot be dissolved by talak, at the 
instance of the husband. The grounds 
upon which a Christian wife in India may 
divorce and be divorced are regulated 
by the Indian Divorce Act (IV of 1869). 

Those grounds being defined in that 
Act, she could not claim to divorcee her 
Muhammadan husband and he could not 
claim to divorce her upon grounds ap- 
plicable toa Muhammadan marriage. It 
-i8 true as he did not profess the Chris- 
tian religion a Muhammadan husband 
could not have petitioned for a divorce 
against his wife under the Indian Divorce 
Act until by an amendment in 1926 the 
Court was given jurisdiction ‘‘ where the 
petilioner or respondent professes the Oh- 
ristian religion,’ but this was a casus 
omissus when the Act was passed in 1869, 
and as the grounds and the procedure 
upon which a Obhristian wife might be 
divorced were defined in that Act, divorce 
by talak would not apply to her. 

The contentions of the respondent upon 
this point were shortly as follows: A 
marriage in Scotland between a Muham- 
madan, who is domiciled in British India, 
and a Christian woman is not monogamous 
by the law of the husband’s domicile ap- 
plicable to Muhammadans. Even if the 
marriage had been solemnised in India 
under Act XV of 1872; the husband could 
still by his personal law have married as 
many as three other wives. If it had 
been intended by that Act to constitute 
a marriage under it monogamous, the 
Act would have so provided. By the 
Special Marriage Act (III ot 1872), under 
which the marriags sought to be dissolved 
by the present suit was celebrated, “ neither 
party must, at the time of the marriage, 
have a husband or wife living,” s. 2 (1), 
svery person married under the Act who, 
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during the lifetime of his or her, wife or 
husband, contracts any other mar- 
riage, is punishable for bigamy, ‘‘ whatever 
may be the religion which he or she pro- 
fessed at the time of such second mar- 
riage,” (s. 16), Divorce Act is in terms 
made applicable to all marriages con- 
tracted under the Act (s. 17). Tnere are 
no such provisions in Act XV of 1872, 
and the personal lawof a Muhammadan 
husband marrying under that Act is not 
affected. The Indian Divorce Act of 1869 
no doubt gave a Christian wife as 
petitioner rights of divorce against her 
Muhammadan husband, but it did not, until 
1926, give any rights of divorce to him, 
and whatever may be the position since 
the Act was amended in 1926 by confer- 
ring rights of divorce upon the husband, 
the Act as it was originally framed did 
not in terms deprive him of his rights 
as a Muhammadan to divorce his wife by 
talak, and ought not to be treated as 
having done so by implication. Under 
s. 10 of the Act a wife may present a 
petition for divorce upon the grounds 
(among others) that her husband has been 
guilty of bigamy with adultery, or of 
marriage with another woman with 
adultery. The Act, therefore, appears to 
contemplate that by his personal law a 
man who in India marries a Christian 
wife may marry another, and the Chris- 
tian wife is for this reason given the 
right to petition for a divorce in such an 
event, 

A Muhammadan who married a kitabia, 
that is, a Jewess or a Christian, could 
always divorce her by talak, and he can 
do sostill. A marriage between a Muham- 
madan and a Christian woman must of 
course be solemnised in India in accord- 
ance with the provisions of Act XV of 
1872, or the marriage would be void. But 
it is a marriage recognised by Muhammadan 
Law, by which no particular form of 
marriage is ‘required, and it is not a 
monogamous marriage, and in dealing 
with the status of the parties and the 
rights and obligations arising out of the 
marriage, the Courts in India will apply 
the personal law of the Muhammadan hus- 
band. They will equally apply that law 
fo a marriage between a Muhammadan and 
a Christian woman celebrated in Scotland, 
and will hold that the husband has a right 
to divorce by talak. 

On these rival contentions, I incline to 
the opinion that the appellant is right. 
As at present advised, I think that the 
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marriage in Scotland was a monogamous 
marriage, and that a Court in India should, 
80 long as the wife remains a Christian, 
hold that the grounds upon which such 
a. marriage can-be dissolved are laid down 
in the Indian Divorce Act of 1869, and 
should refuse to recognise a divorce by 
talak. If it had been necessary to decide 
this question, I should have taken further 
time to consider it. But, having regard 
to the conclusion at which I have arrived 
upon the second question, I do not think 
it necessary to decide the first, and I re- 
frain from doing so. 

The second question is, whether the hus- 
band could divorce his wife by talak, she 
being at the time a convert to the Muham- 
madan religion. This question has been 
discussed, but not decided. In Skinner 
v. Orde (8), a case relating to the custody 
of a child, the issue of a Christian mar- 
riage, whose Christian father had died, 
the child's mother, the widow, lived and 
co-habited with one John Thomas John, 
who was already the husband in Christian 
marriage of a living Christian wife. They 
both became Muhammadans for the purpose, 
as it appeared, of giving legal effect to 
a Muhammadan marriage between them, but 
that marriage was not proved to have 
been duly celebrated. At p. 324 of the 
report, their Lordships of the Privy Council 
said: 

“It ig suggested that this union was sanctified 
and legalized in this way—that the widow became 
a Muhammadan, that John Thomas John became a 
Muhammadan, and that having thus qualified himself 
for the enjoyment of polygamous privileges, he 
contracted in Muhammadan form a valid Muhammadan 
marriage with the widow, the appellant. 

“The High Court expressed doubts of the lega- 


lity of this marriage; which their Lordships think 
they were well warranted in entertaining.” ` 


Skinner v. Skinner (9) was a suit to 
obtain a widow'’sshare under Muhammadan 
Law in the estate of the deceased. The 
plaintiff and the deceased who were 
originally Muhammadans had been married 
in 1855 as professing Christians, and 
having reverted to Muhammadanism, they 
were married a second time according to 
Muhammadan Law in nikah form. One of 
the issues in the suit was: Whether the 
deceased had divorced the plaintiff by a 
divorce according to Muhammadan Law, 
The District Judge answered that issue 
in the affirmative, but held as a matter 


(8)14 M I A 309; 10 BL R125; 17 W R 77; 2 Suther 
521; 3 Sar. 34 (P 0.) ' 

(9) 25 O 537; 25 I A 34; 20 W N 209; 7 Sar. 262 
(P C.). 
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of law that the regular Christian mar 
riage celebrated between two persons 
domiciled in India, could not, upon the 
spouses subsequently embracing Muham- 
madanism, be divorced by a Muhammadan 
divorce. The learned Judges of the Chief 
Court expressed no opinion on that fin- 
ding ‘of law, but held that there had 
been no Mnhammadan divorce. After pur- 
porting to divorce the plaintiff, the de- 
ceased had lived with another woman as 
his wife until his decease. At the begin- 
ning of the litigation the plaintiff disputed 
that there had been any marriage between 
the deceased and that other woman, and 
disputed the legitimacy of their offspring, 
who were the appellants in the case, but 
that contention was abandoned. The de- 
ceased had made a will, by which he pur- 
ported to exclude the plaintiff from a share 
in his estate, but the District Judge held 
that as the deceased continued to live as 
a Muhammadan and died professing that 
faith, he was bound by the provisions of 
the Muhammadan Law, and the will was 
invalid, and a decree of partition was 
given to the plaintiff which assigned to 
her, as one of the two legal wives of the 
deceased, one-half of the eighth share~ 
allotted to the widow, or widows, as the 
case may be, under the Muhammadan Law of 
intestacy. Jn the course of their judgment, 
their Lordships of the Privy Council 
said (p. 40)*: 

“The decree made by the District Judge, and 
ultimately approved of by the Chief Court, is 
framed upon the footing that the personal status 
of Stuart Skinner, at the time of bis death in 
1886, was that of a Muhammadan, and that the 
rights of succession to his estate, including the 
right of his first wife, who had become and was 


then a Muhammadan, were governed by the rule of 
Muhammadan Law.” 


In an earlier passage, 
had expressed the opinion that upon the 
assumption on which it proceeds the 
Muhammadan Law laid down by the 
District Judge appeared to be correct. 
In a later passage their Lordships said 


their Lordships 


(p. 41*): 


“One of the many peculiar features of this suit 
arises from the circumstances that, in the case of 
spouses, resident in India, their personal status, 
aud what is frequently termed the status of the 
marriage, is not solely dependent upon domicile, 
but involves the element of religious creed. Whe- 
ther a change of religion, made honestly after 
marriage with the assent of both spouses, without 
any intent to commit a fraud upon the law, will 
have the effect of altering rights incidental to the 
marriage, such as that of divorce, is a question of 
importance and, it may be, of nicety. In th 
present case that question does not arisefor a dec 
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sion unless it is shewn that Stuart Skinner did, in 
fact, divorce Badshah Begum according to Muham- 
madan form.” 

Later their Lordships said (p. 41*): 

“ . . having regard to the fact that the case 
has come before them in such a shape as to make 
an exhaustive argument from the Bar on both 
sides of the question impossible, they do not think 
it expedient to express any opinion as to the effect 
of a change of religion by the spouses, their 
domicile remaining the same, upon the rights of 
one or other of them which are incidental to 
marriage,” |. Mr Bp 
Skinner v. Skinner (9), is, in my opinion, 
instructive as showing how in India a 
man’s right of disposition over property 
may be governed by the religion which 
he professes. Similarly, it is clear from 
Abraham v. Abraham (10), that if a 
Hindu becomes a convert to Christianity, 
the Hindu Law ceases to have any con- 
tinuing obligatory force upon him, and 
that he may either renounce the old law 
by which he was bound as he renounced 
his old religion, or ubide by the old law 
although he has renounced his old religion. 
In the course of their judgment in the 
ease their Lordships of the Privy Council 
said (p. 244*): 

“The law has not, so far as their Lordships can 
-~aee, prohibited a Christian convert from changing 
his class. The inconvenience resulting from a 
change of succession consequent on a change of 
class is no greater than that which often results 
from a change of domicile. The argumentum ab 
inconvenientt cannot, therefore, be used against 
the legality of such a change. If such change 
takes place in fact, why should it be regarded as 
non-existing in law? Their Lordsphis are of 
Opinion that it was competent to Mathew Abraham, 
though himself both by origin and actually in his youth 
a ‘Native Christian,’ followiug the Hindu Laws and 


customs on matters relating to property, to change 
his class of Christian, and become of the Christian 


class to which his wife belonged.” 

Again, in Mitar Sen v. Magbul Hasan 
(11), their Lordships of the Privy Council 
held that s. 1, Caste Disabilities Removal 
Act, 1850, protected only the actual person 
wh» either renounces his religion, or has 
been excluded from the communion of 
any religion, or has been deprived of 
- caste, and that where the property of a 
Muhammadan converted from Hinduism 
has passed according to Muhammadan 
Law to his descendants, Hindu collaterals 
cannot claim by virtue of the Act to 
succeed under Hindu Law. In the judg- 
ment their Lordships said (p. 3177): 

(10) SE A195; 1 WR P O 1; 1 Sather 50158 

rit 


ar, 10. 

(L1) 128 Ind, Cas, 268; A IR 1930 PO 251; 571 A 
313: 7 O W N925; 32 L W413; (1930) A L J 1257; 35 
OWN 89:52 0 LJ 551; (1930) M W N 1161; 60 ML 
J 275; 33 Bom. L R1(P O.) 
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“In other words, when once a person has changed 
his religion and changed his personal law, that 
law will govern the rights cf succession of bis 
children. It may, of course, work hardly to some 
extent upon expectant heirs, especially if the 
expectant heirs are the children and perhaps the 
unconverted children of the ancestor who does in 
fact change his religion, but, after all, it inflicts 
no more hardship in their case than in any other 
ease which the ancestor has changed the law of 
succession, as, for instance, by acquiring a different 
domicile, and their Lordships do not find it neces- 
sary to consider any questions of hardship that 
may arise. They will, certainly, in their Lordships’ 
view, be outweighed by the immense difficulties 
that would follow if the wider view were to 
prevail,” ; 

These cases show that in India, personal 
status, rights and obligations, and ques- 
tions of succession and inheritance, are 
frequently governed by religious creed, 
and that they may be affected by a 
change of religion as they might be 
affected by a change of domicile. It has 
been argued for the appellant that the 
status imposed by operation of law upon 
persons who marry in Christian form 
cannot be altered by the voluntary act 
of the parties. But, if a changeof domicile, 
which is a voluntary act may resultin a 
change of status by reason of the ap- 
plication of a different system of law, it 
is difficult to see why a change of 
religion, the domicile remaining unchang- 
ed, may not also result in a change of 
status, if the law to be applied is then 
different by reason of the difference of 
religion. It is said for the appellant 
that as this question arises in a divorce 
suit brought under the Indian Divorce 
Act of 1869, and s.7 of that Act enjoins 
the Court to: 

“act and give relief on principles and rules which, 
in the opinion of the said Courts, are, as nearly 
as may be, conformable to the principles and rules 
on which the Oourt for Divorce and Matrimonial 
Causes in England for the time being acts and 
gives relief.” 


The Court here ought to refuse to 
recognize the divorce by talak, as that 
would not be recognized by the Divorce 
Court in England. But, in considering 
in a divorce suit in India the ques- 
tion whether a previous marriage of one 
of the parties is or is not still subsisting, 
it seems to me that the Court musg 
apply the law in India applicable to that 
marriage at thetime when that question 
arises. There is, 1 think, no doubt that 
a Muhammadan could divorce a kitabia 
by talak under Muhammadan Law. In 
Ameer Alis Muhammadan Law, 5th Edn., 

Page of 57 I. A.—[Ed.] ot 
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Vol. 2, at p. 393, the following passage 
occurs : 

“But a Moslem can enter into a valid contract 
of marriage with @ ‘woman following any of the 
Scriptural faiths, “All -the legal consequences (save 
as regards the right of inheritance, the reason for 
which is to bé foùnd in another principle) which 
ficw from a union tetween two Islamists, arise 
out of such marriage. Suppose, then, a Muesalman 
wife abandons Jslam and embraces Judaism or 
Christianity, there is no inherent vice in the con- 


tinuance of the contract as a valid contract. It is 


_ only as a state ‘offence that the ecclesiastical law 
aha a against her a forfeiture of civil rights. 
ut when that law is unenforceable, the union 
terrains as valid as it would be were the wife a 
Jew or a Christian at the time of marriage.” 

Again, at p. 499 of the same volume, 
in dealing with the question of talak, it is 
said : 

“The iddat cf a free woman, Moslem or kitabia, 
is three full terms, but of one who is too young 
or too old, three monthe, counted by days, in other 
words, ninety daye.” 

I think it is clear from these passages 
ihat in the opinion of the author a 
Muhammadan could divorce a kitabia 
by talak. It may well be that the hus- 
band's right of pronouncing talak against 
a Christian wife was taken away when 
the principles upon which the Courts in 
England would act became applicable in 
India to a Christian wife, but if a Christian 
wife renounces Christianity by adopting 
another religion, as the petitioner did in 
this case, those grounds and that 
procedure cease to apply es between her 
and her Muhammadan husband, and I 
can see no reason why his personal law 
should not then apply tothe marriage. 
Otherwise, no system of law would apply 
as regards divorce, and the marriage tie 
would remain indissoluble. There are 
certain observations made by the learned 
Chief Justice in his judgment with which, 
with respect, I do not agree. In cne 
passage hesays: 

‘If the Courts of the domicile allow to the 
busbard more tban one wife, and the right to 
divorce any wife at his plessure, and ifthe Courts 
of the country where the contract was made do 
not recognize as marriage apy union but that of 
one man to one woman to the exclusion of all 
othere, then the logical result must be that the 
contract has conferred upon the parties the status 
of marriage in their own country, but not in the 
country where the marriage took place nor that 
the parties have acquired the status of marriage 
and the rights incidental thereto under the law 


of the laiter country, to which as married persons 
they have never been subject.” 


In my opinion, no such result follows. 
If parties are married according to the 
forms of the lex loci contractus, it can- 
not, in my view, be suggested that that 
isnot a valid marriage in the country 
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where the marriage took place, whatever 
the status and ihe rights incidental to 
the marriage may be in the country of 
the husband's domicile. Again, the learned 
Chief Justice suggests that in that case 
ofa marriage belween husband and wife 
to -whose respective communities marriage 
does not denote the same thing, a case 
of ambiguity arises, and evidence as 
to the true intention of the parties would 
be admissible. With respect, I do not 
agree, Lord Brougham in Warrender v. 
Warrender (12), said (p. 530*) : 


“But when the Courls of one country consider 
the laws of another in which any contract has been 
made, or is alleged to have been made, in con 
struing its meaning, or ascertaining its existence, 
they can hardly be said to act from courtesy, ex- 
comitate; for it is of the essence of the subject- 
matter to ascertain the meaning of the parties and 
that did solemnly bind themselves; and it is clear 
that you must presume them to have intended; 
what the law of the country sanctions or supposes; 
it ie equally clear that their adopting the forms 
and solemnities which that law prescribes, shows 
their intention to bind themselves; nay more, is 
the only safe criterion of their having entertained. 
such an intention.” 


So far, therefore, as the lex loci con- 
tractus is concerned, neither of the parties 
could, in my opinion be heard to say that 
he or she intended a marriage of a ` 
character other than that which the law 
of that country permits. So far as the 
law of the husband’s domicile is concern- 
ed, that governs the marriage status by 
operation of law, regardless of the inten- 
tion of the parties, and the status 
might te altered by a change of 
domicile. In my opinon, therefore, evidence 
of intention was in the present casein- 
admissible. For the reasons above given, 
1 think that the marriage between, the 
petitioner and Gulam Muhammad Ebrahim 
was validly dissolved by talak before the 
marriage insuit took place. In my opinion, 
the preliminary issue was rightly decided, 
and this appeal must be dismissed with 
costs, 


Broomfield, J—The learned Chief 
Justice has set out certain principles which 
he takes to be firmly established in the 
realm of private international law: (1) the 
forms necessary to constitute a valid 
marriage and the construction of the 
marriage contract depend on the lex loci 
contractus; (2) on marriage the wife 
automatically acquires the domicile of her 
husband; (3) the status of the spouses and 


al? (18:5) 2 Cl. 4 F 488; 9 Bligh (N. s.) 89;37 RR 
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their rights and obligations arising under 
the marriage contract are governed by the 
lex domicilii, that is, by the law of the 
country in which forthe time being they 
are domiciled; (4) the rights and obliga- 
tions of the parties relating to the dissolu- 
tion of the marriage donot form part of the 
marriage contract, but arise out of, and 
are incidental to, such contract and are 
governed by the lex domicilii. These 
propositions have not been challenged. 
The first and the third follow the language 
of Lawrence, L. J.in Nachimson v. Nachim- 
son (5). The fourth was decided in 
Harney v, Farnie (7) andis the hasis of 
the decision in Nachimson v. Nachimson (5). 
The second is axiomatic, but is subject to 
the qualification mentioned by Lord 
Reading in Rex v.Hammersmith, Superinten- 
dent, Registrar of Marriages, Mir Anwar-ud 
Din Ex parte (6), namely that the wife does 
not acquire the husband's religion along 
with his domicile and does not become 
subject to the lawof his religion, except 
inso far as itis part of the law of his 
domicile. . 

But, though these propositions in them- 
selves are not open to question, the applica- 
tion of them and even the meaning of them 
in some respects, are by no means free 
from difficulty. Take the question, 
whether a man, who has contracted a 
marriage with one woman, is entitled to 
marry a second wife, the first marriage still 
subsisting. That might be described as a 
matter ofthe construction of the contract. 
It might be regarded as an essential term 
and condition of the contract that the 
marriage was to be a monogamous one, 
or notso. Ifitis a matter of the construc- 
tion of the contract, it will depend on the 
lex loci contractus, and if the marriage was 
contracted in England or in any other 
country which does not recognize polygamy, 
it would seem to follow from proposition (1) 
that the husband would have no right to 
take a second wife. On the other hand, 
this might also be described as a question 
of the status of the spouses and of the 
rights and obligations arising under the 
marriage contract, in which case the law of 
domicile will apply under proposition (3), 
and a Muhammadan domiciled in a country 
which recognizes the Muhammadan Law 
will be entitled to take other wives, no 
matter where or in what form he married 
the first, assuming at any rate that no 
difficulty arises by reason of difference of 
religion between the spouses. The learned 
Chief Justice appears to take the view that 
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the question of the number of wives a man 
may have, as wellas his right to divorce 
his wife or wives, depends simply on the 
law of his domicile and. that the lex loci 
contractus has nothing~to do with the matter. 
He says, 
' “Onceit isesteblished that a man and woman 
have entered intoa valid marriage contract, that is, 
have contracted to become husband and wife, it is 
for the Courts of the country in which they elect to 
make their home, and not for the Courts of the 
country in which they may chance to have been 
married, to determine the status which attaches to 
the marriage,and the rights which flow therefrom. 
It the Courts of the domicile allow to the husband 
more thanone wife, and the right to divorce any 
wife at his pleasure, and if the Courts of the 
country where the contract was made do not 
recognize as marriage any union but that of one 
manto one woman to the exclusion of all others, 
then the logical result must be that the contract 
has conferred upon the parties the status of 
marriage in their own country, but not in the 
country where the marriage took place; nor that the 
parties have acquired the status of marriage and 
the rights incidental thereto under the law ofthe 
latter country,to which as married persons they have 
never been subject.” l 

In the authorities, which have been cited 
to us, dicta may be found which appear 
prima facie to support this view. I may 
mention the observations of Lord Brougham 
in Warrender v. Warrender (12) quoted and 
relied upon by all the Judges in Nachimson 
v. Nachimson (5), the observations of Lord 
Campbell in Brook v. Brock (13) and those 
of Lord Reading in Rax v. Hammersmith‘ 
Superintendent, Registrar of Marriages, Mir 
Anwar-ud-Din Ex parte (6) at page 641%. 
But allsuch pronouncements to the effect 
thatitis the law of the domicile which 
governs “the contract and all its incidents 
and the rights ofthe parties to it,” “the 
essentials of the contract,” “the conse- 
quences of the matrimonial relation”, and 
soon, must, I should think, be read subject 
to the English Law conception of what 
marriage is, that being accepted as funda- 
mental in all the cases. I find nothing in 
the judgments of these eminent Judges 
which goes so far as to justify the inference 
that they would, for a moment, have 
countenanced the idea of a Christian 
marriage contracted in England or 
Scotland being treated as a polygamous 
one in Some other part of the world. There 
is a passage in Lord Broughan’s judgment 
(cited in Nachimson v. Nachimson (5) at 
page 2371), which suggests the contrary 
(page 531$) 

(13) (1861) 9H L O 193; 7 Jur, (x.s.) 422:9 WR 
61; 4LT u3. MA 
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“If indeed there go two things under one and > 


the same name in different countries—if that which 
is called marriage is of a different nature iu 
each—there may be some room for holding that 
we are to consider the thing to which the parties 
have bound themselves, according to its legal 
acceptance in the country where the obligation was 
contracted.” 

And ifit be objected that this is an old 

case, and that the ideas of English Judges 
asto the extent ofthe operation of the 
lex domicilii have developed since then, I 
may point out that in Salvesen 
v. Administrator of Austrain 
Property (14) Lord Haldane suggested that 
it might be going too farto assert that 
questions as to what married stalus implies 
and how far rights or acts are affected by 
it are all recognized in England as refer- 
able only tothe law of the domicile. The 
ratio decidendt of Darling, J.,as he then 
was, and of the Court of Appeal in Rex v. 
Hammersmith, Superintendent, Registrar of 
Marriages, Mir Anwar-ud-Din Ex parte 
(6) undoubtedly, was that the nature of the 
marriage relationship, the question, whether 
a marriageis of the Christian kind or of 
some other kind, dependson the lex loc 
contractus (page 647%), 
- “The status acquired by Ruby Hudd on her 
marriage with Dr. Mir-Anwar-ud-Din is consistent with 
his claim that she became his wife during his 
pleasure and not forlife, and that she became 
merely one of four possible wives.” 

That. implies that for the purpose of 
determining the nature of the marriage 
which results from the contract, the law of 
the domicile is irrelevant. In Rex v. 
Hammersmith, Superintendent, Registrar of 
Marriages, Mir Anwar-ud-Din Ex parte (6) 
it was held as a fact that the parties 
intended, or that it must be presumed that 
they intended, a marriage in the Christian 
sense. In many of the cases importance 
has been attached of this question of 
intention (though usually, I think, for the 
purpose of determining whether a marriage 
not contracted in England was a Christian 
marriage and therefore to be recognized in 
England). The learned Chief Justice has 
suggested that ihe present case can be 
distinguished in that respect, because at 
the hearing before him the petitioner gave 
evidence that when she married Ebrahim 
she knew he was a Muhammadan and 
intended to be a wife according to his law. 
Assuming that intention is relevant at all on 
a point of this kind, the matter could 
hardly be determined by a statement made 


(14) (1927) A C 641; 96 L JP 0103; 43T LR 609; 
137 L T 571. 
*Pago of (1927) A. O—[Zd] 
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by the petitioner herself 27 years after the 
event in support of the case she is now 
interested to set up. On the materials 
before us, I think, the reasonable presump- 
tion is that the parties intended a 
marriage as understood by the law to 
which in the transaction they purported to 
confcrm. 

It appears to me that on the whole the 
better view is that the meaning of the 
marriage relation, the status of the parties 
in that sense, isto be determined by the 
lex loci contractus, as being a matter of 
construction of the contract and that in the 
present casethe effect of the marriage in 
Scotland was to make the parties man and 
wife in the Christian sense and not in the 
Muhammadan sense. In that case, and to 
that extent, the lex domicilii would be 
irrelevant. Butso long as we are merely 
considering what kindof a marriage it 
must be taken to have been, it seems that 
it would make no difference at all whether 
we were to apply the lex loci contractus or 
the lex domicilii. The position under the 
law of the domicile applicable to the parties 
would have been precisely the same. 
Neither in British India nor in Secunder- 
abad, where the parties resided after they 
came to India, could they have been 
married except under the Christian Marriage 
Act (XV of 1872). Section 4 of that Act 
provides that every marriage between 
persons one or both of whom is or are a 


Ohristian or Christians, which is not 
solemnised under the provisions of 
the Act, shall be void. There are no 
provisions corresponding to ss. 15 and 


16, Special Marriage Act (III of 1872), 
making punishable for bigamy any person 
getting married under the Act, being 
already married, or marrying again, being 
already married under the Act. But this 
may have been thougnt to be unnecessary. 
The Act was passed to consolidate and 
amead the law relating to the solemnization 
in India of the marriages of persons profess- 
ing the Christian religion. One of the 
patties is required to make ‘a declaration 
that he or she believes that there is not any 
impediment of kindred or affinity or other 
lawful hindrance to the marriage: s. 18. 
In the case of Native Christians (converts 
and the descendants of converts, who might 
have non-Christian wives) ib is expressly 
provided as a necessary condition for mar- 
riage under the Act that neither party 
shall have a wife or husband still living: 
s. 60. The Act has been held to apply 
only to marriage in the Ohristian sense; 
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Emperor v, Maha Ram (15). The Indian 
Divorce Act, which necessarily applies to 
marriages contracted under the Christian 
Marriage Act, makes the subsistence of 
a former marriage a ground fora petition 
for nullity: s. 19; and allows the wife to 
petition for divorce on the grcunds, inter 
alia, that the husband has exchanged his 
profession of Christianity for the profession 
of some other religion, and gone through 
a form of marriage with another woman, 
or has been guilty of bigamy with adultery 
or of marriage with another woman with 
adultery. The Indian Divorce Act, it has 
been held, is not concerned with any mar- 
riages except those founded onthe Chris- 
tian principle of a union of one man and 
one woman to the exclusion of others: 
Thapita Peterv. Thapita Lakshmi (16). 

The basis of the decision was s. 7 of 
the Act, which directs that the Courts in 
India shall act and give relief on principles 
and rules which in the opinion of the said 
Courts, are, as nearly as may be, conform- 
able tothe principles and rules on which 
the Court for Divorce and Matrimonial 
Causes in England acts and gives relief. 
The Calcutta High Court has held, on the 
other hand, that a Hindu convert to Chris- 
tianity can sue under the Indian Divorce 
Act for dissolution of his Hindu marriage: 
Gobardhan Dass v, Jasodamoni Dassi (17). 
Bat our own High Court has followed the 
Madras case in Mugania v. Prem Singh 
(18). Even if the law of the domicile 
were to be applied therefore there can be 
little doubt, in my opinion, that the mar- 
riage which these parties contracted must 
be regarded as a marriage in the Christian 
sense, a monogamous marriage. It did 
not seem to me that the learned Counsel 
for the petitioner seriously disputed this 
position. According to him the Court is 
not concerned with any question of mono- 
gamy or polygamy in this case. Divorce 
has nothing to do with the marriage con- 
tract. The authorities clearly show that 
the dissolution of a marriage, and the 
determination of the manner in which a 
marriage may be dissolved, are matters 
for the lex domicilii. Therefore he says, 
all that the Court has to consider in the 
present case is whether the lex domicilii 
oe the husband to divorce his wife by 
talak. 


(15) 45 Ind. Oas, 519: A I R 1918 All. 165; 19 Or. L J 
615; 40 A 393: 16 A L J 4l4. 

(16) 17M 235. 

(17) 18 O 259, 

(18) 8 Bom. L R 856, 
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I quite agree that that is the point to 
be decided, though I cannot agree that the 
nature of the marriage which the parties 
contracted is irrelevant. It is certainly an 
initial difficulty in Mr. Carden Noad's way 
that he cannot show that the law of the 
domicile ever has permitted a Christian 
marriage to be dissolved by talak in any 
recorded case. The point arose in Skinner 
v. Skinner (9) but was left undecided in 
view of ihe fact that the talak had not been 
proved. That was a case in which, as in 
the case before us, the parties were both 
Muhammadans at the material time. But 
Mr. Carden Noad has not based his case 
solely, or principally even, upon the peti- 


,tloner’s conversion to Muhammadanism. His 


argument was this. The Indian Divorce 
Act must be looked at as it stood before 
the amendment of 1927, by which the 
words ‘‘or the respondent” were added after 
the word “petitioner? in s. 2. That is to 
say, only one party, the Christian party, 
to a marriage between a Christian and a 
non-Christian, could exercise the right of 
divorce. A Christian husband could 
divorce his wife, on the grounds laid down 
in the Act, whether she were Christian or 
not. A Christian wife could divorce her 
husband, whether Christian or not. A 
non-Christian husband was given no rights 
of divorce under the Act. Therefore as 
no rights were given to him, no rights can 
be said to have been taken away by 
mere implication; it cannot have been in- 
tended that he should be left with no law 
applicable to him at all. He must have 
been able to fall back upon his personal 
law, and if he was a Muhammadan, he must 
have his Muhammadan right of divorcing 
his wife by talak. 

This argument is ingenious, but, in my 
opinion, not convincing. It does not get 
rid of the difficulty that the Courts of this 
country in applying the Indian Divorce 
Act have to apply English rules and prin- 
ciples so far as may be, The English 
authorities on which the learned Ohief 
Justice’s proposition (4) is based do not 
really lay down more than this, that any 
form of divorce may be recognised which 
is allowed by the law of the domicile 
in respect of a marriage in the 
Christian sense. Tt would, I think, be 
straining these authorities to an unreason- 
able extent to hold that they afford any 
sanction for the view that a marriage of 
that description may be dissolved by a 
form of divorce provided or allowed by the 
law of the domicile in respect of a different 
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kind of marriage. The Indian Divorce 
Act was passed to amend the law relating 
tothe divorce of persons professing the 
Christian religion. It purports to be, and 
one would expect that it was intended to 
be, complete in that respect. The grounds 
on which marriage may be dissolved by 
the Court are set out in s. 10. If the 
legislature had intended that other grounds 
and other methods of obtaining divorce 
should be available to the parties, one 
would have expected a pro-isO saving the 
operation of the personal law. 

It is no doubt a remarkable fact that 
before the amendment in 1927, the non- 


Christian party to a mixed marriage had | 


no right to petition for divorce under the 
Act, and therefore no right of divorce at 
all, unless he or she could fall back on the 
personal law. But, on the whole, it seems 
easier to regard this as a casus omissus 
than to suppose that the legislature, in 
dealing with marriages according to the 
Qhristian conception, left it open for such 
marriages to be affected by the personal 
law of one of the parties, and that not 
expressly but by mere implication, If it 
were necessary to decide the matter, I 
should certainly not be prepared to hold 
that Gulam Muhammad Ebrahim could 
have legally divorced the petitioner by talak, 
if she had remained a Christian governed 
by and entitled to protection of the Divorce 
Act. Butshe did not remain a Christian, 
and the question is, whether her abandon- 
ment of Christianity and adoption of the 
religion professed by her husband from the 
beginning gave him the right to divorce 
her according to the law of that religion. 
That question admittedly has to be deter- 
mined by the law of the domicile. The 
difficulty is to discovey what is the law of 
the domicile as to the effect of a change 
of religion in such a case, and it can hard- 
ly be said that the position is altogether 
free from doubt, even after the further 
argument which we thought it desirable to 
have on this part of the case. But on the 
whole, I am of opinion that the better view 
is that the law ofthe domicile admits the 
right of the Muhammadan husband to divorce 
his wife by talak in the circumstances of the 
case. It is clear of course that the peti- 
tioner’s conversion left the marriage still 
subsisting. It is equally clear that as the 
result of it all rights of divorce appropri- 
ate to a Christian marriage were lost. 

The busband never possessed any such 
rights. The wife ceased to possess them 
by ceasing to profess the Ohristian religion, 
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In view of the decision in Skinner v. 
Skinner (9), cited by my learned 
brother, it isat least a possible view that 


the husband became entitled to take an 


additional wife or wives in accordance 
with the law of his own religion. But 
even if we assume that it remained a 
monogamous marriage, there is nothing 
inconsistent with the Muhammadan Law in 
that. A Muhammadan wife may stipulate 
for the right to divorce her husband if 
he marries again: see Mullah’s Princi- 
ples of Muhammadan Law, 10th Edn., 
para. 233, and cases there referred to. 
Presumably the husband would have 
the right of divorce by talak neverthe- 
less. It is difficult to see why he should 
not have that right in the present case 
also, there being no method of divorce 
open to either party, except under the 
Muhammadan Law. It is recognized that 
the law of the religion is apart of the 
law of the domicile, and changeof religion 
does affect legal rights in some respect, 


Je g., as regards properly and succession, 


see Abraham v. Abraham (10), and Raj 
Bahadur v. Bishan Dayal (19), and the 
other cases discussed by my learned brother. 
In the peculiar circumstances of the pre- 
sent case, [ think, it is open to this Court 
to apply the law of the parties’ religion in 
the matter of divorce, since it does not 
appear that there is anything in the law 
of the domicile as expounded by the Courts 
of this country to prevent it, and on the 
other hand justice and common sense appear 
to require it. 


The learned Counsel for the appellant 
has naturally relied strongly on Res v. 
Hammersmith Superintendent, Registrar of 
Marriages, Mir Anwar-ud-Din Ex parte (6). 
But there the question for decision was, 
whether a declaration of divorce made bya 
Muhammadan, who had married an English- 
woman before a Marriage Registrar in 
England, had the effect in agland of 
dissolving the marriage so as to entitle him 
to marry again in England. Moreover, the 
wife in that case remained a Christian. 
In the Court of first instance, Reading, 
O. J., and Bray, J., expressed the opinion 
that English Courts would recognize no 
divorce except by judicial decree. That 
ground of decision, however, does not seem 
to have been relied upon by the Court of 
Appeal. It must be said to be at least 
doubtful whether that is still the law even 
in England: see Nachimson v. Nachimson 

(19) 4 A 343; A W N 1882, 74. 
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(5) and Sassoon v. Sassoon (20). In any case 
it is difficult tosee why the Courts in India 


should limit themselves by such a rule, 
where the law of the domicile (as in the case 


of Muhammadan Law) does not ordinarily - 


provide for the dissolution of marriage by 
decree of Court. 

Mr. Engineer's other main ground of 
appeal is that talak only applies inthe 
case of a Muhammadan marriage. The an- 
swer to that seems to me to be that this 
was a Muhammadan marriage, though not 
an ordinary one. It was validly contracted 
according to Muhammadan Law, which 
recognizes the lex loci contractus as to forms 
and ceremonies: Ameer Ali's Muhammadan 
Law, Vol. 2, p. 155. It wasa marriage 
consistent with Muhammadan Law, even on 
the footing that the husband by marrying a 
Christian woman according to the Chris- 
tian Law had debarred himself from 
marrying another wife. For these reasons, 
I hold that the learned Chief Justice's 
finding as tothe validity of the divorce of 
the petitioner by her Muhammadan husband 
should be upheld. As to the other matters, 
which have been the subject of argument, 
I agree with my learned brother and have 
nothing to add. 

D. Appeal dismissed. 
ie (1924) A O 1007; 94 LJ P O 13; 132 L T 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Case No, 317 of 1934 
December 1, 1934 
Mir Anman, A. J. C. 
SARAN SINGH— PETITIONER 
VETSUS 

S.S. KIRPAL SINGH — Opposite Party 

Criminal Procedure Code (Act V of 1898), 3, 253— 
Court, if can act under both the clauses, 

Under s, 253, Oriminal Procedure Code, the Court 
has two alternatives to follow, Ib may take all the 
evidence and then decide as prescribed by cl. (1). 
But if onthe other hand it finds- that the case ia 
so transparently false or undisputedly beyond the 
jurisdiction of the Oriminal Vourts that it would 
not act uponthe complaint evenifthe prosecution 
evidence were recorded, it is competent under cl. 
(2) to discharge the accused without hearing the 
evidence. It cannot apply both the clauses. , 

Cr. Case from an order of the Sessions 
Judge, Peshawar, dated July 10, 1934. 

Mr. P. C. Kapur, for Petitioner. 

Mr. L. Hukam Chand, for 8. S, Kirpal 
Singh. 

Mr. 9. Raja Singh, for the Crown. 

Order.—On February 14, 1933, a com- 
plaint w&s filed by Saran Singh against 
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S.S. Kirpal Singh under s. 406, Indian 
Penal Code. It was sent under s. 202, 
Criminal Procedure Code, to Lala Chela 
Ram and on the receipt of his report was 
dismjssed on September 19, 1933. A 
revision petition was presented to the 
Sessions Court, It was urged that the 
Court had not examined the complaint 
under s. 202, and that the dismissal under 
s. 203, was, therefore, illegal. It was 
accepted and the case was remanded on 
November 24, 1933, to the trial Court for 
decision according tə law. It was sentto 
K. B. Dilawar Khan who ordered the parties 
to appear before him on May 28 1934. 
On that date the statement of the com- 
plainant was recorded and the complaint 
was dismissed. In the order the Court 
said that 

“the complainant was examined on cath and he has 
failed to prove that there is any case of criminal 
breach of trust against the accused ” 

He then said that the complainant 
based his case on the order of the Senior 
Sub-Judge, dated August 17, 1932, and 
that the order did not support him, He 
pointed out that there was nothing further 
to show that the accused had committed 
breach of trust, and he wound up in the 
end with the remark that the complaint 
appeared to him frivolous and could not 
therefore, be maintained. A petition for 
revision was presented to the Sessions Court. 
The learned Sessions Judge held that 
all the complainant had shown was that the 
accounts, submitted by the accused ag, 
guardian of the minors were not regular. 
He observed 

“this, however, does nob appear necessarily to 
constitute an offence and the matter plainly appears 
to be that ofa civil nature.” 

He, therefore, found ‘the Magistrate 
rightly concluded that no offence had been 
committed.” He did not give any reason 
why he considered that irregularity of 
accounts did not constitute an offence, 
and rejected the petition, Saran Singh 
has come up to this Oourt on revision. 
The learned Counsel who appeared for him 
invited my attention to the two clauses 
constituting s. 253, Criminal Procedure 
Code. Clause 1 contemplates the taking of 
all the evidence and the failure of the com- 
plainant to prove his case. Olause 2 deals 
with cases in which the complaint appears 
to be groundless ab initio and the Court 
is allowed to throw it out without re- 
cording the evidence of the complainant, 
partially or wholly. He pointed out that 
in the latter case the Court has to record 
his reasons. He concluded that the orders 
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of the Courts below did not indicate as 
to which line they had adopted in the matter. 
“The fact that noevidence of the complaint 
“was asked for would tend to show that 
they discharged the accused under s. 233 
(2), Criminal Procedure Code, but the ab- 
sence of reasons for not taking the evi- 
dence pointed to the fact that they were 
mixing up the two clauses and had no 
clear idea about their extent and appli- 
‘cation. He, therefore, urged that the orders 
‘were illegal and should be _ set aside. 
He said that he was ready to produce 
evidence to establish that the accused had 
committed the offence. 

.It ie to be regretted that the two Courts 
below have not had before their mind’s 
eye the difference between the two parts 
of s. 253, and their judgments are not 
“very explicit as to why an opportunity 
was not given for the statements of the 
complainants witnesses to be recorded. 
The first Court used both the expressions. 
He said that the complainant could not 
make out his case, which refers to el. (1) 
and he also ended with the remark that the 
charge was frivolous which shows that he 
applied cl. (2). The learned Sessions 
Judge followed practically the same line 
of reasoning, although it appears that 
he was acting under cl.2. I have heard 
Counsel on both sides. The position oflaw 
is quite clear. The Court has two al- 
ternatives to follow. He may take all 
the evidence and then decide as prescribed 
by cl. (1). But if on the other hand he 
finds that the case is so transparently 
false or undisputedly beyond the jurisdic- 
tion of the Criminal Courts that he would 
not act upon the complaint even if the 
prosecution evidence were recorded, he is 
‘competent under cl. (2) todischarge the 
-accused without hearing the evidence. 

In the particular case before me I 
have heard Oounsel at length on the 
merits. It is admitted in the complaint 
that the sum of Rs. 2,790 which is sup- 
posed to have been misappropriated by 
the accused, was credited in the account 
book of the miners kept by him. The 
allegation is that it was not shown in the 
accounts submitted to the Court, and 
that, this therefore, constituted an offence 
under s.406, Indian Penal Code. Obviously 
no oral evidence was required to prove the 
ease as laid. Taking the complaint at 
its face value, it is obvious that onone 
side the accused has failed to show the 
items in his accounts submitted to Court, 
but on the other there is no getting 
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away from the fact that the accused had 


clearly given a credit for them in the 
books, which he knew would be gone into 
by the Oourt, if necessary. Putting the 
two admitted facts side by side, it is 
clear that the mens rea, which is neces- 
sary for constituting an offence on the 
criminal side, disappears and the pos- 
sibility cannot be precluded that the ac- 
cused may have honestly credited the sum 
to the account and accidentally forgotten 
to include it in the return which he filed 
in Court. The benefit of the doubt thus 
raised would go to the accused and any 
person could foresee that there was no ` 
chance of conviction, if the case was 
brought before a Criminal Court. 

For these reasons I agree with the learned 
Judges below that theonly way open to 
them was to discharge the accused without 
taking any other evidence. But I must ~ 
say thathad they thus reasoned out their 
judginents and explained why they thought 
the charge to be groundless as required 
by s. 253 (2), there would have been no 
necessity for me to go deeply into the 


matter. The petition is consequently - 
dismissed. 
D. Petition dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1426 of 1933 
July 5, 1934 
SALE, J. 

KISHORI LAL — APPELLANT 
versus 


TEK CHAND AND ANOTEER—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. T, r. 10 
and s. 41— Party when tobe struck off—Voluntary 
abandonment- Order, if should be one of dismissal— 
S. 47, question of applicability of. 

An order striking off the name ofa party is ap- 
propriate to cases of actual misjoinder under O, I, 
r. 10, Civil Procedure Code, and not to cases of 
voluntary abandonment by a plaintif of his claim 
against a particular defendant, where the proper 
order to pass is an order of dismissal. But the 
question of applicability of 8.47, Civil Procedure 
Code, must be decided with due regard tothe 
order in the form as actually framed, viz., striking 
off and not in theformin which it should have 
been framed. Abdul Sac v. Sundara Mudaliar (1) 
and Nallaperumal Pillai v. Sakul Hamed Maracayar 
(2), considered. 

S. C. A. from the decree of the District 
Judge, Hissar, dated July 3, 1933. 

Mr. Nawal Kishore, for the Appellant. 

Mr. M. C. Sud, for the Respondents. 

Judgment.—In execution of a decree 
obtained by Kunj Lal against Mohan Lal, 
six shops alleged to belong to Mahan Lal 
the judgment-debtor, were attached anq- 
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sold by auction to Kishori Lal. The 
plaintifis, who are nephews of the judg- 
ment-debtor, Mohan Lal, instituted this suit 
under O. XXI, r. 63, Civil Procedure Code, 
for a declaration that they are the owners 
of a half-share in the shops in question. 

The trial Court found for the plaintiffs 
onthe merits, but held that their suit is 
barred by the provisions of s. 47, Civil 
Procedure Code, and dismissed the suit. 
In appeal to the District Judge, the deci- 
sion on the merits was not challenged, the 
only point taken, being the question whe- 
ther the suit was barred by s. 47, Oivil 
Procedure Code. The lower Appellate 
Court held that the plaintiffs’ suit was not 
barred by s. 47. Accordingly the deci- 
sion of the trial Court was reversed and 
the claim decreed. From this decision 
the auction-purchaser has preferred this 
second appeal, and the sole point for de- 
termination is whether the suit is barred 
by the provisions of s..47, Civil Procedure 
Code. The material facts are that on 
November 15, 1927, Kunj Lal, instituted 
a suit for specific performance of a mort- 
gage on the property in question and for 
recovery of Rs. 2,625 ‘said to be due 
on the mortgage, citing as joint defend- 
ants, Mohan Lal, the actnal mortgagor 
and the two plaintiffs in the present ac- 
tion, Ték Chand and Rajpal, nephews of 
Mohan Lal, who were then minors and 
whose interests Mohan Lal, purported to 
bind in mortgaging the property. 

Inthe course of the trial on Septem- 
ber 27, 1928, Kunj Lal, plaintiff, made a 
statement abandoning his claim against 
Tek Chand and Rajpal and the trial Court 
proceeded to strike their names off the 
record. On January 24, 1929, a compromise 
decree was passed against Mohan Lal only 
and in execution therecf Kunj Lal had the 
six shops in suit brought to sale and they 
were purchased by the present appellant, 
Kishori Lal. The contention in appeal 
is that following the abandonment of his 
T claim against Tek Chand and Rajpal by 
Kunj Lal, the Court then trying the case 
should not have struck the names of Tek 
Chand ‘and Rajpal off the record, but 
should have dismissed the suit as against 
them. It is urged that Tek Chand and 
Rajpal were obviously proper parties to 
the suit and that there was no question of 
their having been wrongly impleaded as 
was implied by the form of the order ac- 
tually passed, viz., striking their names 
off the record. If ihe Court had passed 
what is now contended to be the correct 
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order, viz., one of dismissal of the suit as 
against them, the present plaintiffs, Tek 
Chand and Rajpal, must, under the ex- 
planation to s. 47, be deemed to have been 
parties to the previous suit, with the result 
that the present declaratory suit would be 
barred by the provisions of s. 47, Oivil Pro- 
cedure Code. 

At the same time it is conceded by 
Counsel for the appellant that if the order 
striking off the namesof Tek Chand and 
Rajpal in the previous suit as passed by 
the Court on September 27, 1928, is to 


be accepted, the suit under appeal cannot 


be held barred. Reliance is placed by 
Counsel in appeal on certain observations 
in the Full Bench decision of the Madras 
High Court reported in Abdul Sae v. 
Sundara Mudaliar (1), on which the lower 
Appellate Court has also relied. It is 
urged that the lower Appellate Court has 
misapplied this ruling which should be 
regarded as an authority for the proposition 
that in a case where the plaintiff volun- 
tarily abandons his claim against certain 
defendants, who are in fact proper parties 
to the suit, the correct order for 
the Court to pass is to dismiss the 
claim against these defendants and not 
to strike their names off the record. Under 
such circumstances these defendants would 


‘remain parties to the suit for the purpose 


of s. 47, Civil Procedure Code. It ig 
further contended that the lower Appel- 
late Court was wrong in relying on 
the narrow view taken in Nallaperumal 
Pillai v. Sakul Hamed Maracayar (2) 
which must, it is urged, be deemed overrul-’ 
ed by Abdul Sac v. Sundara Mudaliar (1). 
No A Lahore authority has been 
cited. 

It is apparent that the facts in Abdul 
Sacv. Sundara Mudaliar (1), where the 
Court was concerned with an order of dis- 
missal were different from the facts of the 
case now under appeal; and the observa- 
tions on which Counsel relies in support 
of his contention were in fact obiter for 
the purpose of deciding ihat case. 
Nor is it correct to say that 
Nallaperumal Pillai v. Sakul Hamed Mara- 
cayar (2) which is directly in point. was 
overruled by Abdul Sac v, Sundara 
sad (1). 

o not quarrel with the propositi 
that an order striking off the eee 

(1) 127 Ind. Cas. £05; A I R 1930 Mad. 817: 54 M 


81; (1930) M W N 779; Ind. Rul, (1930 
MLJ 932; 32L W 836 (1930) Mad. 1015: 5y 


(2) 108 Ind. Cas. 406; A IR 1928 Mad. 276: 
M W N9005; 5¢MLJ 79198 LW 146" e822) 
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party is--appropriate to cases of actual, 


`_. misjoinder under O. I, r.10, Civil Proce- 


dure Code, and not to cases of voluntary 
abandonment by a plaintiff of his claim 
. against a particular defendant, where the 


-. proper order to pass is an order of dis- 


missa], but in my view the present case 
must be decided with due regard tothe 
order in the form as actually framed, viz., 
striking off and not in the form in which 
it is now argued it should have been fram- 
ed. It isin my view, wrong to speculate 
now on the question whether the form of 
the order as actually passed on Septem- 
ber 27, 1928, was in the particular cireum- 
stances of that case right or wrong. The 
order as framed still holds good and can- 
not now be revised. As framed, it gave 
to Tek Chand and Rajpal, plaintiffs- 
respondents, in this case, an opportunity 
to pursne the remedy now actually adopt- 
ed, viz.,a suit under O. XXI, r. 63, Civil 
Procedure Code, for a declaration of title, 
To hold, at this late stage, that the order 
passed on September 27, 1928, was wrong 
in form and should have been framed in 
such a way as to attract the provisions of 
B., 47, Civil Procedure Code, for the purpose 
of barring a suit under O. XXI, r. 63, 
Civil Procedure Code, would in my opi- 
nion, be gravely prejudicial to the plaint- 
iff's rights which on the merits are not 
contested. I hold, therefore, that the Dis- 
trict Judge has rightly decided that the 
suit is not barred by s. 47, Civil Procedure 
Code. Accordingly I dismiss the appeal 
with costs. 3 
D. f Appeal dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 342 of 1929 
March 22, 1934 
Tex UHAND AND AGBA HAIDAR, JJ. 
KAURA RAM AND OTHERS —DEFENDANTS 
—APPELLANTS 
| VETSUS 
CHAMAN LAL AND ANOTAER-- PLAINTIFFS 
— DEFENDANTS — RESPONDENTS 

Registration Act (XVI of 1908), ss. 34 and 35— One 
of the executants not present at time of regisiration 
—Sale-deed, tf void quoad his share—Transaction 
given effect to by all—Doctrine of part performance 
— Transfer of Property Act (IV of 1882), s. 53-A. 

When on the day, the sale-deed was presented 
for registration by one of the vendees, all the vendors 
except K was present. The Sub-Registrar while 
registering the document noted in the endorsement 
that K was absent and that the deed was being 
registered on behalf of the other executants Presence 
of K wasnot secured andthe possession of land was 
taken by vendees ; 
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Held, that the appearance of K before the Sub- 
Registrar should have been secured and the deed 
registered after hearing him ; and since this was not 
done, the registration was not valid quoad his share. 
Jambu Prasad v. Mohamad Aftab Ali Khan (1) and 
Eziekiel & Co. v. Annada Charan Sen (2;, relied 


on. 

Held, also, that as the deed was actually given 
effect to by all the vendors iacluding K, the doctrine 
of‘part performance’ applied to the case. Muham- 
mad Musa v. Aghore Kumar Ganguli (3), appli- 


ed. 

S.C. A. from a decree of the District 
Judge, Mianwali, dated November 20, 
1928. 

Mr. J. L. Kapur for Messrs. J. N. 
Aggarwal and M. C. Sud, for the Appel- 
lants. 

Mr. R. C. Soni for Mr. M. C. Mahajan, for 
the Respondents. 

Tek Chand,J.—The following pedigree 
table will be helpful in understanding the 
facts of this case: 


THAKRA 
4 | 

Shib Diyal Sawan Mal Pars Ram= 
(Mussammat 

Sohag Bai). 

Kaura Ram, Amir Chand, 

(defendant (defendant 

No. 1). No 2), 
| 
| | 
(Kalu Ram, Dalla Ram, 


defendant No. 3), (defendant No. 4). 


On December 24, 1206, Sawan Mal, father 
of defendants Nos. | and 2, Kalu Ram, 
defendant No. 3, Dalla Ram, defendant 
No. 4,and Musammat Sohag Bai, widow of 
Pars Ram, executed a deed of sale in favour 
of the plaintiff and his brother in respect of 
land attached to Chah Samoranawali, 
together with the share in the shamilat for 
ks. 1,500. In the deed the area sold was 
described as 110 kanals, 13 marlas. This 
deed was presented for registration by one 
of the vendees on January 5, 1907. On 
that date all the vendors except Kalu Ram 
defendant No. 3, were present. The Sub- 
Registrar registered the document, noting in 
the endorsement that Kalu Ram was absent 
and that the deed was being registered 
on behalf of the other executants. Posses- 
sion of the land attached to the well, except 
khasra No. 3616, comprising an area of 
1 kanal,16 marlas was duly taken by the 
vendees. At the time of mutation Kalu 
Ram appeared before the Revenue Officer 
and admitted execution of the deed by him 
and the other vendors, but stated “that he 
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-had not received his share of the sum of 
Rs. 200 (out of the sale price), which was 
payable at the time of registration. He 
therefore stated that mutation of his share 
should not be effected in the names of the 
vendees. The Revenue Officer, however, 
overruled the objection on the ground that 
the vendees had been put in possession, 
that they had paid Rs. 200 to the other 
co-vendors, and as provided in the deed a 

-part of the consideration had been adjusted 
towards certain prior debts due by the 
vendors (including Kalu Ram) to the 
vendees. He accordingly sanctioned the 
mutation of the area sold in favour of the 
vendees. 

In the course of the next settlement, it 
was discovered that the measurements of 
the earlier settlement were not correct and 
that on re-measurement the actual area of 
the khasra numbers sold to the plaintiff was 
found to be 98 kanals,5 marlas and not 
110 kanals, 13 marlas as shown in the first 
regular settlement. The shamilat of the 
village comprised a very large area which 
has since been partitioned. In the course 
of the partition a question arose as to how 
the area appertaining to the land sold to 
‘the plaintiff and his brother was to be 
calculated in this village. The plaintiff 
alleged that the share of each proprietor 
in the shamilat was to be determined 
according to the area ofthe khewat land, 
which was entered as owned by him in 
the first settlement, and not as to the 
area aS actually found in the revised 
settlement. The trial Court did not accept 
this contention and held that the plaintiff 
and his brother were entitled to shamilat 
proportionate to 98 kanals, 5 marlas 
only. On appeal the learned District Judge 
relying upon Ex. P-3, which laid down the 
principles on which shamilat was to be 
partitioned among the proprietors held 
that the shkamilat appurtenant to the land 
sold to the plaintiff and his brother was to 
be calculated on 110 kanals, 13 marlas less 
the area of khasra No. 3616 (1 kanal, 16 
marlas), of which the plaintiff and his co- 
vendee had never taken possession. 

This finding is not challenged before us 
on second appeal by the defendants. The 
only point raised before us by their 
learned Counsel is that Kalu Ram not 
having appeared before the Sub-Registrar 
and registration of the deed with regard 
to his share not having been effected, the 
transaction evidenced by the deed dated 
December 24, 1906, could not be proved in 
Court. The plaintiff was, therefore, not 
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entitled to Kalu Ram's share in the khewat 
land or the appurtenant shamilat, and as 
the vendee is already in possession of land 
in excess of the share of the vendors, other 
than Kalu Ram, his suit should have been 
dismissed. It is no doubt true that the sale- 
deed, as such, cannot be operative with 
regard to the share of Kalu Ram in view of 
the provisions of ss. 34 and 35, Registration 
Act. Theappearance of Kalu Ram before 
the Sub-Registrar should have been 
secured and the deed registered after hear- 
ing him, Admittedly this was not done 
and consequently the registration was not 
valid quoad his share: see Jambu Prasad 
v. Muhammad Aftab Ali Khan (1) and 
Eziekiel & Co. v. Annada Charan Sen (2). 

But the facts found clearly establish that 
the sale had actually been given effect to, 
except with regard to one small field, As 
already stated the vendees had been put in 
possession of the entire khewat land except 
khasra No. 3616 and mutation had been 
duly effected in their favour. The vendors, 
including Kalu Ram, owed certain debts 
to the vendees which were to be adjusted 
under the terms of the sale-deed asa part 
of the consideration of this sale and it is 
conceded that this adjustment was duly 
made. In these circumstances the doctrine 
of “part performance” clearly applies to the 
case. The principles underlying that 
doctrine were held by the Privy Council to 
he applicable to such cases in India, vide 
Muhammad Musa y. Aghore Kumar 
Ganguli (3), and this has since received 
statutory recognition by the enactment of 
s. 53-A, Transfer of Property Act, and the 
addition of the proviso tos. 49, Registra- 
tion Act, by the amending “Act of 1929. I 
hold, therefore, that the plaintiff is entitled 
to the area which has*been decreed to him 
by the learned District Jidge. The appeal 
accordingly fails and must be dismissed 
with costs. 

The plaintiff-respondent has filed cross- 
objections complaining against that part of 
the decree of the lower Appellate Court, by 
which his claim for shamilat appurtenant 
to khasra No. 8616 was disallowed. These 
objections are equally groundless, It has 
been found as a fact that possession of 

(1) 28 Ind. Oas, 422; A I R 1914P O16; 421 A 29; 
37 A 49: 19 OW N 282; I3ALJ 129; 17ML YT 148: 
21 O LJ 218; 2 L W 277; 28M LJ 577; 17 Bom. LR 


413: (1915) M W N 592 (P O.) 

(2) 70 Ind. Oas. 794; A I R 1923 Oal 35; 50 O 180; 
36 OL J 108. 

(3) 28 Ind, Cas, 930; A I R 1214 P 027; 42141. 
42 O 801;17 Bom L R 420; 21 OL J 231; 28 ML J 
548; 19 O W N 250; 13 A L J 229;17M LT 143; 2 L 
W 258 (P G) 
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the khasra number in question was never 
taken by the plaintiff, though the sale-deed 
had - been executed more than 20 years 
before the institution of the suit. The 
claim for possession of this khasra number 
was accordingly clearly barred by time. 
The plaintiff, therefore, had no right left in 
the khewat land of thiskhasra number and 
it follows as a matter of course that he has 
no right tothe shamilat appurtenant to it, 
The cross-objections alsofailand are dis- 
missed with costs, 


Agha Haidar, J.—I agree. 
Appeal and 
D. Cross-objections dismissed, 


PRIVY COUNCIL 
APPEAL FROM THE BomBay Hien Court 
February 15, 1935 
LORD THANKERTON, LORD ALNESS AND 
SIR SHADI Lan 
LILADHAR NEMCORHAND— APPELLANT 
VETSUS 
RAWJI JUGJIWAN—REsPONDENT 
Coniract—Contract originally proposed to be made 
with plaintiff — Alteration of contract in name of 
another—Plaintiff sought to be made liable—Burden 
of proof—Very strong evidence is necessary to 


show that plaintiff remained. liable despite the 
alteration. 

A contract note relating to certain shares was 
originally drawn in the plaintiff's favour. He re- 
quested the defendant,a share-broker, to delete his 
name from the note, so far as certain shares were 
concerned, and to substitute for it the name of 
another person H. A fresh contract note relating to 
these shares was made out in the name of H and 
sentto him by the defendant The defendant 
admitted this but maintained that the transactions 
relating to these shares were entered into by him, 
not for H but forthe plaintiff and that the plaintiff 
was liable in respect of them: 

Held, that the onus rested on the defendant of 
showing that despite the altered terms of the con- 
tract note, the plaintiff remained liable tohim in 
respect of the transactions in the shares and that 
the Court would require very strong evidence to dis- 
charge that onus. 


Lord Ainess.—This appeal is taken 
from a final judgment or order of the High 
Court of Judicature at Bombay, dated 
April 5, 1932, which in effect reverses a 
judgment or order of that Court in its 
Ordinary Original Civil Jurisdiction, dated 
October 9, 1931. The defendant in the suit 
in which these ordes were pronounced, 
who is the present appellant, is a share- 
broker in Bombay. The plaintiff in the 
suit, who is the present respondent, was a 
client of his. 

The principal question submitted for the 
decision’ of the Board—a question of fact— 
is whether a sale for the settlement of 
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April 1920, and a purchase for the settle- 
ment of May, 1920, of 500 shares of the 
Simplex Mills, Ltd. (hereinafter referred 
to as ‘Simplex shares”), and certain result- 
ant transaction, all of which were effected 
by the appellant, were transactions for 
which the respondent was liable to the 
appellant. 

The first Court held that the respondent 
was liable; the Appeal Court held that he 
was not. 

On December 1, 1922, the respondent 
instituted the present suit against the 
appellant for the market value of nine 
shares of four mill companies in Bombay, 
which were said to have been handed by 
the respondent to the appellant, on or about 
May 16, 1920, for sale. The appellant, in 
his written statement, averred that, on 
June 20, 1920, these shares were handed 
over to him in security of the respondent's 
indebtedness in respect of certain share 
dealings, with him, and he also counter- 
claimed for certain sums alleged to be due 
to him by the respondent. The appellant 
claimed the right to retain the shares till he 
was paid the debt due to him, or to sell 
them in satisfaction of his claim against_ 
the respondent. 

In the suit an order was made, by con- 
sent, referring to the Commissioner to take 
an account of the dealings between the 
parties from January 1, 1920, to October 31, 
1920, and to ascertain and report what sum 
was due by the one to the otheron May 16, 
1920, and June 20, 1920. The appellant 
duly lodged his account before the Com- 
missioner, Mr. Wadia, and to these, objec- 
tions were lodged by the respondent. On 
March 23, 1929, the Commissioner reported. 
He found that there was due by the respond- 
ent to the appellant Re. 8,162-3-0 on May 
16, 1920, Rs. 18,587-3-0 on June 20, 1920, 
Rs. £24,209-11-0 on October 31, 1920. The 
transactions relating to the Simplex shares 
referred to supra were included in the 
accounts considered by the Commissioner. 

The respondent filed objections to the 
report of the Commissioner, whereupon the 
casecame before Mr. Justice Baker for 
decision. Inthe result, on December 12, 
1930, he set aside the report of Mr. Wadia, 
and remitted the case for consideration to’ 
another Commissioner, Mr. Dadachanji, who 
had, in the meantime, succeeded the first 
Commissioner. On June 29, 1931, Mr. Dada- 
chanji reported. He found that Rs. 2,849-11-0 
was due by the respondent to the appellant 
on May 16, 1920, Rs. 3,375-5-0 due by the 
appellant to the respondent on June 20, 
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` 1920, and Rs. 2,247-3-0 due by the respond- 
ent to the appellant on October 31, 1920. 
The difference between the results arrived 
at by the two Commissioners is due in large 
measure to the fact that the second Com- 
missioner eliminated from the accounts 
certain dealings in respect of the 500 Sim- 
plex shares referred to. 

The appellant filed exceptions to the 
second report, which were heard by Mr. 
-~ Justice Kania. On October 9, 1931, he 
gave judgment, setting aside the report, 
allowing all the appellant’s exceptions, and 
restoring the report of the first Commis- 
sioner. The respondent appealed against 
the judgment of Kanja,J., on the points 
decided against him, and, on April 5, 1932, 
the Appeal Court upheld the findings of the 
second Commissioner regarding the Sim- 
plex shares. Both Courts, it may be added, 
also dealt with a certain question of sur- 
charge, which is not, however, before the 
Board in this appeal. 

The principal question for determination 

is whether the respondent is under liabil- 
ity to the appellant in respect of the con- 
tract relating to the Simplex shares. 
_- The respondent deposed that the con- 
tract note relating to these shares was 
originally drawn in his favour: that he 
requested the appellants, inso far as the 
Simplex shares were concerned, to delete 
his name from the note, and to substitute 
for it the name of one Halai: that the 
appellant duly did this: and that a fresh 
contract note relating to the Simplex shares 
was made out in Halai’s name, and sent 
to him by the appellant. The appellant, 
in his evidence, admitted these statements. 
A copy of the contract note, showing the 
deletion referred to, is before the Board. 
‘he appellant, nevertheless, maintained 
that the transactions relating to the 
Simplex shares were entered into by him, 
not for Halai, but for the plaintiff, and 
that the latter is liable in respect of 
them. 

the appellant's Counsel frankly admitted 
that the onus rests on him of showing 
that, despite the altered terms of the 
contract note, the respondent remained 
liable to him in respect of the transactions 
in Simplex shares. The question before 
the Board therefore resolves itself into 
this—whether the appellant has discharged 
that onus. Counsel for the appellant ad- 
vanced certain arguments, leading, so he 
contended, to the conclusion that the onus 
resting upon him had been discharged. 
Their Lordships have carefully considered 
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the contentions urged on behalf of the 
appellant, but they regard these contentions 


as quite insufficient to yield the inference 
desired by him. They find themselves in 


complete agreemen: with the judgment of 


Beaumont, C. J., and, in particular, with 
the passage at pp. 184-5, where his Lord- 
ship says: 

“Indeed I agree with most ofthe reasonings and 
the criticism on the accounts in the judgment of 
Mr. Justice Kania, but I am unable to agree with 
the conclusion at which he arrived because it seems 
to me that he has not directed his mind to the 
real difficulty in the defendant's way upon which 
the learned Commissioner Mr. Dadachanji based 
his decision. The question on thisappeal is whether 
the plaintiff is liable in respect of dealings in 5 0 
Simplex shares. If he is liable, it musé be on a 
contract, and the defendant must show the contract. 
Now, where is the contract on which the defendant 
gays that the plaintiff is liable in respect of those 
Simplex shares? Exhibit `D isa contract note of 
the defendant addressed to the plaintiff in which 
he originally included amongst other dealings a 
badla transaction in respect of 500 Sin:plex shares. 
They were to be sold for the April Vaida, and 
brought for the May Vaida. According to the de- 
fendant’s own evidence, the plaintiff saw him and 
told him that that transaction should be in Halai’s 
name, and accordingly the defendant struck out of 
this contract all reference to the 500 Simplex 
shares, and according to his own evidence he made 
out a new contract in respect of these shares with 
Halai, Well, now, the question before the Oourt 
being whether the contract in respect of the 500 
Simplex shares was made with the plaintiff 
or Halai, when I find that originally it was pro- 
posed to ba made with the plaintiff, but that at 
his request it was altered and the contract was 
made with Halai, I should require very strong 
evidence to show that notwithstanding that altera- 
tion the plaintiff was to remain liable on the 
contract.” | i AOPEN 

That evidence, in their Lordships’ opinion, 
is not forthcoming, and accordingly the judg- 
ment of the Appeal Court on the principal 
question in the case must stand. 

The appellant, however, contends 
that the judgment of the Appeal Court 
falls to be rectified in respect of the 
sum found due to him by the respond- 
ent. The Appeal Court found due 
by the respondent to the appellant:— 
Rs. 7,099-11-0 at May 16, 1920, Rs. 874-11-0 
at June 20, 1920, Rs. 6,497-3-0 at October 
31, 1920. Now the appellant's accounts 
from June 21 to October 31, 1920, are 
accepted both by the Jadges and by the 
Commissioners; and they show for that 
period a loss of Rs. 5,622-8-0, incurred by 
the respondent. Included in that period 
there is shown:—(a) In the July account, 
a loss of Rs. 3,000 on 100 Simplex 
shares; (b) in the August account, a 
profit of Rs. 8,717-8-0 on 100 Simplex 
shares—in other words, a profit balance 
of Rs. 5,717-8:0. It is clear that 
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the dealings in regard to 70 out of the 100 
shares referred to, are further dealings 
arising out of the original contract. In 
their Lordships’ opinion these dealings 
fall to be eliminated from the account, 
just as the dealings out of the contract 
down to the June account have already 
been eliminated. 

Now, if the dealings in 70 of the 100 
shares are to be eliminated from the 
account, then seventh-tenths of Rs. 5,717. 8-0, 
t.e, Rs. 4,002-4-0 falls to be added to the 
` debit balance of Rs 6,497-3-0 found by 
the Appeal Court to te due by the respondent 
to the appellant on October 31, 1920. The 
order pronounced by the Appeal Court 
falls to be corrected to that extent, and 
should total Rs. 10,499-7-0. Subject to that 
alteration upon the order, their Lordships 
will humbly advise His Majesty that the 
appeal should be dismissed. The respond- 
ent will have the costs of the appeal. 


N. Appeal dismissed. 


Se n 


PRIVY COUNCIL 
Appeal from the Calcutta High Court 
January 22, 1935 
Lord Tomutn, Lorp RUSSELL oF KILLOWEN 
AND SIR LANCELOT SANDERSON. 
SAILENDRA NATH DAS AND ANOTHER — 
APPELLANTS 


VETSUS 
SAROJ KUMAR DAS AND 0OTHERS—. 
RESPONDENTS 

Sale—Consideration, release of debt~Court cannot 
sanction transaction without satisfying that debt 
existed—Sale cannot be treated as though the con- 
sideration were cash—Deed—Construction—Document 
by benamidar—Interpretation, 

The Court cannot sanction a transaction in which 
the consideration is the release of a debt without 
first satisfying itself that the debt in fact existed. 
In a suit toset aside a sale, consideration of which 
is the release of a debt, the transaction cannot be 
treated as though it were a sale for cash consideration 
The Oourt cannot confirm the transaction and force 
upon the parties different terms. 

A widow in whose name certain property stood 
executed a document releasing her interest in favour 
of her sons. The waterial terms of the document 
were; “I cease to have any claim to the profits of the 
properties that stand in the name of my husband 
the late H,and which are enjoyed and possessed by 
you three brothers, as charge for my maintenance and 
religious rites etc., save and except in the properties 
that stand in my own name and enjoyed and posses- 
sed by me”: 

Held, that the language could only mean that all 
the properties werethe properties of H subject only 
to the right of the widow to maintenance and 
charge for religious rites, and that she was releasing 
her interest in the properties that stood in H’sown 
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name, while still retaining her right to be main- 
tained and have the expenses of religious rites 
provided for out of the property which had been 
placed in her name by her husband, and that the 
widow admitted that the property was held by her 
as benamt for her husband. 

Messrs. A. M. Dunne, K.4C. and S. Hyam, 
for the Appellants. 

Messrs. L. DeGruyther, K. C., and J. M. 
Pringle, for the Respondent. 

Lord Tomlin, J—This is an appeal 
from a decree of the High Court at Fort 
William in Bengal varying a decree of the 


‘Subordinate Judge ina suit in which the 
. respondents (the plaintiffs) were seeking, 


against the two appellants and other 
defendants, certain declarations of title 
in regard to properties and to have a 
partition of the estate of which they alleged 
those properties were part. 

The state of the family, with the affairs 
of which this suit is concerned, is this; 
One, Haralal, who died in 1874, had three 
sons, Mahendra, Narendra (who was a 
defendant) and Kedar. Kedar died in 
October, 1918, leaving two sons, who are 
the defendants in the suit and appellants 
before their Lordships. Mahendra died, on 
November 21, 1902, leaving a widow, 
Anandamoyl, who was a pro forma defen- 
dant in the suit, but has since died, and a 
number of children, of whom three were 
daughters and one was ason. The son 
was Kalipada. On the death of Mahendra, 
Anandamoyi became the guardian of Kali- 
pada, Kalipada died on September 26, 
1909, and thereupon Anandamoyi took out 
administration in respect of the estate of 
Kalipada and, as his administratrix, | 
became representative of the estate of 
Mahendra Anandamoyi had a limited 
interest in the estate of Kalipada, 
who -was the heir to Mahendra, and 
subject to that limited interest, the 
estate of Kalipada belonged to respondents 
Nos. 1-3, who are children of sisters of 
Kalipada. 

Before her death, which occurred on 
November, 19, 1932, namely, on August :8, 
1923, Anandamoyi had surrendered her 
limited interest to respondents Nos. 1-3. 

There are three matters, the subject- 
matter of the present appeal. These 
matters do not cover all the grounds covered 
by the decrees in the Courts in India. 

The first point relates to property which 
is called No. 1, and the nature of the point 
is this. The property stood in the name of 
the widow of Haralal, and the question was 
whether it was part of Haralal’s estate, so 
that one-third of if belonged to the estate. 


1935 


of Mahendra, or whether it was part of the 
estate of the widow of Haralal; in other 
words, whether she held it as benami for 
Haralal or not. Both the Courts in India 
have held that the property belonged to 
the estate of Haralal, butit is said that, 
although in one sense that is a concurrent 
finding of fact, it has been reached in fact 
_ upon a misconstruction of the relevant 

document. The relevant document is dated 
August 27, 1894, and is a deed signed by 
Haralal’s widow bv which she released 
her interest to her three sons, Mahendra, 
Narendra and Kedar. It is in these 
terms :— 

“I have been in possession of the lands and build- 
ings with all rights and appurtenances thereto, 
which my husband, Babu Haralal Das, acquired 
during his lifetime, in my own name with my Nij 
funds given by him for the purpose of my mainten- 
ance and religious rites; and my acts are being 
performed, carried on with the profits, that is, rents, 
ete., thereof. My husband is dead. You, three 
brothers, enjoy the profits of the immovable pro- 
perties that stand in his own name by possessing 
the same io equal shares as his heirs. There is no 
other heir besides you three brothers. I cease to 
have any claim tothe profits of the properties that 
stand in the name of my husband, the late Haralal 
Das, and which are enjoyed and possessed by you 
three brothers, as charge for my maintenance and 
religious rites, etc., save and except in the properties 
that stand in my own name and enjoyed and posses- 
sed byme., If I put forward any claim to profits 
arising out of the properties that stand in my 
husband's own name, it will be null and void”. 

Now the question is whether on the true 
construction of that document the widow 
of Haralal in effect admitted that the 
property was property which belonged to 
Haralal, subject to her rights for mainten- 
ance and religious rites, so that in effect 
she held it as benami for his estate? There 
is, in substance, no other material than 
this document upon which a conclusion can 
. be reached. 

The Courts below have come to the 
conclusion that on the language of this 
document the property was held by the lady 
as benami for Haralal. Their Lordships 
“are of opinion that the language of the 
document is consistent only with that view, 
especially having regard to the latter 
portion of the instrument, where the 
phrase occurs : 

“I cease to have any claim to the profits of the 
properties that stand in the nameof my husband, 
the late Haralal Das, and which are enjoyed and 
possessed by you, three brothers, as charge for my 
maintenance and religious rites, etc, save and 
except in the properties that stand in my own 
name and enjoyed and posssessed by me.” 


It seems to their Lordships that that 


language can only mean that all the 
properties were the properties of Haralal, 
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subject only to the right of the widow 
to maintenance and charge for religious 
rites, and that she was releasing her 
interest in the properties that stood in 
Haralal’s own name, while still retaining 
her right to be maintained and have ex- 
penses of religious rites provided for out 
of the property which had been placed in 
her name by her husband. 

In their Lordships’ opinion, the appeal 
on this point fails. 

Now the second point arises in connection 
with two properties, one known as 62, 
Police Hospital Road, Calcutta, and the 


other known as 24, Police Hospital 
Road, Calcutta. The case in re- 
gard to these two properties is shortly 


this: Anandamoyi, as administratrix of 
her son, Kalipada, made application in the 
District Court for leave to sell his shares 
of these properties for payment of certain 
debts, She first applied on December 20, 
1917, and she then stated that Mahendra 
that is, her deceased husband, had died 
after having incurred a vast amount of 
debt due to different creditors, and 
amongst the creditors were Kedar—that 
is, one of the brothers of her husband— 
for the sum of Rs. 14,057-9 annas, and 
Provabati for mortgage debt, principal and 
interest, Rs. 6,706-2 annas 5 pies; and she 
stated that if the creditors sued to obtain 
decrees and put up the properties of the 
deceased to sale, then valuable properties 
would be sold for small values, and sub- 
stantial loss would be caused to the peti- 
tioner. 

On that there was no order, and she 
was directed to submit accounts for the 
period of her administration and to explain 
how she proposed to deal with other 
debts. 

In consequence, on June 5, 1918, she 
presented another petition in which she 
gave a fuller account of her husband's 
debts, and made a more far-reaching pro- 
posal. The application states that Mahen- 
dra contracted debts from different 
creditors, that over and above the debts 
already paid off out of the debts due to 
the above creditors, the total sum of 
Rs. 29,629-1 anna 10 pies was the debt due 
from the estate of the aforesaid deceased, 
namely, the sum of Rs, 14,008-7 annas-4 
pies, dus to Kedar, the sum of Rs. 7,052-4 
annas due to Provabati, and the sum of 
Rs. 8,568-6 annas 6 pies due to Mukerji 
and Chatterji. Then she referred to her 
previous application and said that there 
was a mortgage decree for the sum due to 
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Mukerji and Chatterji in a guit- in the 
Court of the Subordinate Judge of the 
district, which was passed on November 10, 
1914, and that the sum of Rs. 8,568-6 annas 
6 pies was a debt due from her husband, 
Mahandra, being the moiety of the decretal 
sum, including interest up to date and 


that the decree was about to be put into 


execution, Then she said that it was 
necessary to sell the Police Hospital Road 
properties and another property, otherwise 
the amounts due to the creditors would 
be increased by interest, and valuable pro- 
perties would be sold away in liquidation 
and serious loss would be occasioned. 

Then with regard to No. 62, Police Hos- 
pital Road, she said that other purchasers 
were not willing to purchase the same, and 
that Kedar, who was the creditor for 
Rs. 14,000 odd, was ready and willing to 
purchase the petitioner’s own share in the 
Said property at its highest price of 
“Rs. 5,000, ; 

With regard to 24, Police Hospital Road, 
she said that Kedar was willing to pur- 
chase this also for Rs. 5,333. 

Next she referred to another property 
known as the Abad property, and said 
that Narendra was ready and willing to pur- 
chase it for Rs. 15,060. Then she said that 
her own maintenance could be met out of 
the income of the properties left, free from 
incumbrance, besides the three properties 
aforesaid, and that the whole of the debts 
due to the aforesaid creditors would be paid 
off with the sale proceeds of the properties. 

Then she prayed that the Court would 
be Pleased to grant permission to sell the 
Police Road properties and the Abad 
property. 

That application was referred to the 
reporter, and he, in due course, made his 
report on June 17, 1918 He refers tothe 
fact that as the result of her first appli- 
cation Anandamoyi had been ordered to 
submit accounts, and that he had been 
directed to report, Then he refers to the 
debts which had been mentioned by 
Anandamoyi, amounting to Rs. 29629 ] 
anna 6 pies, and then states the further 
petition for permission to sell, which cover- 
ed the Abad property, proposed to be 
sold for Rs. 15,000,and that he had, again, 
been directed toreport. Then he says this: 

“It is proposed that the one-fort 
property N At and the one-third see iio See 
No. 2" those are the two properties which constitute 
the matter under the second head of the appeal) 
“will be sold to the co-sharer Kedar for 


Rs, 10,333, and that the one-half share of the Ab d 
property—that is, the property No, 3—will be sold 
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to Narendra for Rs. 15,000; it is further proposed 
that with the consideration money received 
from Kedar his dues will be paid off” (that means 
the Rs. 14,000 odd) “and that with the considera- 
tion money received from Narendra the debts due 
to Provabati and the debt due to Mukerji and 
Ohatterji will also be paid off.” 

Next, he says that the debt to Kedar 
is Rs. 14,.08-7 annas 4 pies—that is the 
sum which is mentioned in the second 
petition—but the consideration to be paid 
by him is Re. 10,333. Then he proceeds as 
follows:— l 

“I told the Pleader that the price of the 
properties should be more. The Pleader 
explains that the Municipal Assessment 
will show the price to be not more than 
that offered and that the property is 
undivided, and that there is the idol 
established in premises No. 62, Police 
Hospital Road, which is also her only 
family residence, and that the creditor 
Kedar, who is the purchaser also, will not 
press for the remainder of the debt and 
will give a remission. So I think this 
value may be accepted.’ He further 
points out that as regards the Abad pro- 
perty Rs. 15,000 will not cover the total of 
the two debts, which is Rs. 
annas-6 pies, and says that he had asked 
the Pleader to raise the price of this 
property to Rs. 15,621, so that the two 
debts may be fully satisfied. ‘The Pleader 
informed (sic) that under the circumstances 
the purchaser, whois a co-sharer, has agreed 
to raise it as suggested.” He concludes 
as follows: “There is no possibility of 
paying off the debts from the small income 
of the estate. Under the circumstances, 
permission may be granted to sell one- 
fourth share of premises No. 62, Police 
Hospital Road, for Rs. 5,000, and one- 
third share of premises No. 162, Lower 
Circular Road for Rs. 5,333 to the co-sharer 
Kedar on condition that the debts due to 
him be satisfied in full as proposed and to 
sell the half share of lands’ — that is Abad 
land—“for Rs. 15,621 on condition that the 
debts dueto the estate of ‘Provabati and 
Mukerji and Chatterji’ be paid in full and 
on condition that proofs be filed within 
three months.” 

As the result of that report, on the same 
date, the June, 17, 1918, an order was made 


in these terms: 

“Permission is granted to sell one-fourth share of 
premises No. 62,Police Hospital Road, for Rs. 5,000, 
and one-third share (5 Chottas 5 Chittaks 15 sa. 
feet) of the easternmost bare land measuring 16 Cot- 
tasof premises No. 162, Lower Circular Road, with 
brick-built boundary wall and a one-storied house, 
&c., for Rs, 5,333, to the co-sharer Kedar Nath Das 
on condition that the debts due to him* be satisfied 


15,620-10 _ 


~ 


” 
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- in full as proposed and to sell the half. share of lands 
1,472 Bighas in Mouzas Gopalpur, Arapunch and 
Gillender Abad, Thana Baruipur and Sonarpur for 
Rs, 15,621 on condition that the debts due to the 
estate of Arka Prosad Ganguli and Keshab Chandra 
Mukherji and others be paid in fulland on condition 
that proofs be filed within three months.” 


On the July, 31, 1918, in pursuance of the 
order, the share in No. 62, Police Hospitul 
Road, was conveyed to Kedar by Ananda- 
moyi, the consideration being expressed 
- to be Rs. 5,000. It recites what had taken 
place in regard to the matter. Apparently 
the conveyance of the other property was 
not executed until a later date, namely, the 
December 3, 191%, In the meantime, 
on the October 21, 1918, Kedar had died, 
and, therefore, the parties to this second 
conveyance were his sons, the present 
appellants. It was made between 
Anandamoyi on the one part, and the 
appellants on the other part, and it con- 
veyed tothem the share in the property, 
No. 24, Police Hospital Road. In the course 
of that conveyance it recited that the sons 
and heirs of Kedar had requested the 
vendor to sell and convey to them the one- 
third share in the premises for the sum of 
Rs. 5,500, to be appropriated in full of the 
“balance of the said debt of Rs. 14,008, and 
that Anandamoyi had agreed to execute 
the conveyance; and the indenture witness- 
ed that in consideration of Rs. 5,333 being 
in full satisfaction of the balance of the 
debt retained by the purchaser, Ananda- 
moyi conveyed and confirmed unto the 
appellants the property in question. 


Now it appears from the order paper that 
after those conveyances had been executed, 
the matter came before the Court again 
for proof of the due satisfaction of the debt, 
and that onthe April 11, 1919, the trans» 
lator reported on the matter, and that the 
- permission for the sale of the shares in the 
two Police Hospital Road properties on the 
terms which had already been sanctioned 
was confirmed. The report is of some 
importance, because it refers to some 
~ documents with reference to which 
something will have to besaid later. It 
says: “The first two properties were sold 
and the purchasers have put in the sale 
deeds’’—those are the two conveyances to 
which reference has been made—‘“and a 
paid off haichitta. It appears from those 
documents that the properties were sold 
at Rs. 10,333 and that the debts due to the 
purchasers (Rs. 14,509-12 annas) were paid 
off in full according to the terms of the 
order, dated June 17, 1918.” Then after 
referring to the sale of the other properties 
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not having been completed, it conclude® 
thus: ‘‘As the debts due to Kedar have 
been paid dffin full as directed by order 
dated June 17, 191%, the permission for 
sale of the aforesaid properties may be con- 
firmed.” That was submitted for the 
Judge's order, and it was in due course 
confirmed by the Judge. 

“It is to be observed that so far as the 
plaint is concerned, the claim was by 
respondents Nos. 1-3 to have those con- 
veyances set aside for fraud, misrepresent- 
ation and undue infiuence, The learned 
Subordinate Judge has taken a course 
which appears to besomewhat unusual. He 
has confirmed the conveyances, but has 
arrived at the conclusion that the 
purchaser, that is Kedar, now represented 
by his sons, the appellants, ought to pay 
in respect of those conveyances a sum of 
Rs. 2.300. As their Lordships understand it, 
he has reached that conclusion by examin- 
ing some of the materials in connection with 
the accounts between the parties. He has 
gone behind the orderof the Court, and he 
has said that certain matters lead him to 
entertain doubts - as to the bona fides 
of the entries in certain hatchitias, which 
are accounts stating the amount due to 
Kedar in making up the Rs. 14,000 odd, 
the release of which was to be the con- 
sideration for these properties. Those 
accounts were not framed at one time, but 
they were a series of continuous accounts 
over a number of years, and were signed 


“by Anandamoyi; but the matters to which 


he refers, he said, led him to entertain 
doubts as to the bona fides of the entries 
in the hatchitias, so that he excluded them 
from consideration altogether, and having 
excluded them from consideration altoge- 
ther, he was left only with certain 
receipts for payments made by Kedar 
in respect of a mortgage on the 
joint estate, which were included in the 
entries in the hatchittas but did not 
include all the entries in the hatchittas. 
The total of those receipts before the Sub- 
ordinate Judge was Rs. 24,000, or there- 
abouts, and the learned Judge took the 
simple course of saying: ‘Well, Ma- 
hendra’s estate was only liable for one-third, 
therefore the debt due to Kedar could 
not have been, if I exclude consideration 
of the hatchittas, more than Rs. 8, í 

Then he comes to the conclusion, that that 
being so, the purchaser's representatives 
ought to find in cash the difference be- 
tween Rs. 8,000 and Rs. 10,333, which was 
the total of the expressed price of the two 
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properties. Accordingly, he declared that 
they were liable to pay that amount. __ 

Now when the judgment of the High 
Court is turned to, it will be found that 
they took the view that it was not possible 
on the materials before them to ascertain 
what the debt due to Kedar really was. 
The judgment contains this passage: 

“It is possible that on accounts being taken ona 
proper footing, not so much as Rs. 14,000 and odd 
er even Rs, 10,333 was due to Kedar; but the 
fact that he had made some and considerable pay- 
ments to discharge what was justly due by Ananda- 
moyi upon Provabati’s mortgage cannot be doubted. 
To that extent and in that way she was indebted 
to Kedar, and a consideration which absolved her 
liability so far sa that indebtedness was concerned, 
cannot be regarded asany but a good consideration. 
It is possible, we cannot say that it was so, that on 
8 proper accounting Kedar stood indebted to Ananda- 
moyi [called by. the Judge in error “Provabati `] 
on other hands, but for that Anandamoyi had her 
ordinary remedies, and the fact of such indebtedness 
can, in our opinion, on no principle, vitiate these 
transactions. Kedar might have kept Anandamoyi 
ignorant of her dues from him, if there were any; but, 
if treating his own dues from her separately from her 
dues from him, he went in for these transactions, it 
cannot be said that he practised any fraud on Ananda- 
moyi so far as these fransactions are concerned. 
Nor, again, can it be said that there was a collusion 
between the parties to defraud the Court, for the 
Court would have granted the permission in any case 
as soon as the debt was shown to exist, regardless of 
the fact that as the result of a proper accounting 
or of a litigation Anandamoyi stood a chance of 
recovering some money from Kedar. We hold, 
therefore, that there was no collusion nor any fraud 
such as would entitle the plaintifis to be relieved of 
the transactions of which they complsin.” 

It might have been expected at that 
point that it would follow that the claim 
of the respondents Nos. 1 to 3 to have this 
transaction set aside would have failed ; 
but in a later passage the judgment of the 
High Court states this: 

“As regards the hatchitta we agree with the Sub- 
ordinate Judge, for reasons we have already given, 
for viewing Kedar’s and Narendra’s dealings with 
Anandamoyi with suspicion, that it is not such a 
piece of evidence on which we can implicitly rely. 
The learned Judge has given good reasons for his 
conclusion on this point, and the plaintiffs have sup- 
plemented these reasons by pointing out at least 
one other item which is inexplicable. A few more 
receipts have been produced before us, and their 
genuineness has not been disputed on behalf of the 
plaintifis, They show a further payment of Rs. 1,320 
on account of Srimati Provabati's mortgage, in which 
Anandamoyi’s share would be Rs. 440. Our con- 
clusion is that the transactions as to properties 
Nos. 3 and 4 "those are the shares in the Hospital 
Road properties—“should be upheld, and the only 
modification that should be made in the decree of 
the Subordinate Judge, so far as these transactions 
are concerned, is that the defendants Nos, 2 and 3 
should get acredit fora sum of Rs. 440 against the 
order of payment of Rs, 2,300 which the learned Judge 


has made.” 
The actual formal decree of the High 
Court varied the decree of the Court below 
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by directing the defendants to “ refund to 
the plaintiffs the sum of Rs. 1,860 with 
interest thereon at the rate of six per cent. 
per annum from December, 1918, until 
realisation, and that ihe total amount of 
the principal and interest do form a charge 
on properties Nos. 3 and 4.” 

In their Lordships’ view, the conclusions 
at which the Courts in India have arrived 
on this head of the appeal cannot be sup- 
ported. 

No attempt has been made to set aside 
the order of the District Court which sanc- 
tioned the sale. That order was made after 
inquiry and report by the reporter. The 
High Court themselves pointed out that 
the permission to sell would have been 
granted in any case as soon as the debt 
was shown to exist, and, although their 
Lordships have been invited to say that 
there was nc proper inquiry, in the Court 
which gave the permisson, asto the real 
existence of the debt, it is impossible for 
them to reach that conclusion having 
regard to the language employed by the 
reporter in his original report of June 17, 
1918, and having regard, not only to the 
order which was made upon that report;~ 
but to the subsequent order confirming the 
sale after the conveyances had in fact been 
executed. 

It seems to their Lordships impossible in 
this suit to reach the conclusion which the 
learned Judges in India have reached. 
Their Lordships take the view that upon 
the evidence there was no justification for 
rejecting the hatchittas, and, therefore, ° 
quite apart from the question as to whether 
the Courts in India were entitled to go 


behind the order of the District Court, their 


Lordships are of opinion that they reached 
a wrong conclusion in regard to the fact 
as to the debt, and that the hatchittas 
ought to have been regarded in considering 
what the amount of the debt was. What 
the learned Judges in India, in fact, have 
done is to confirm the transaction and. 
force upon the parties different terms. The 
sale, in fact, was a sale of the property in 
consideration of the release of a debt of 
Rs. 14,000 odd. The Courts in India 
have treated it as though it were a sale 
for cash amounting to Rs. 10,333, and as 
though only Rs. 8,000, or some figure of that 
sort, had in fact been paid, and that, 
therefore, there remained a balance of 
unpaid purchase money. That seems to 
their Lordships to be giving to the trans- 
action a wholly different shape to that 
which it in fact bore, and not,‘in the cir- 
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cumstances of the case, to be justified. It is 
in their Lordships’ opinion, inconceivable, 
whatever the machinery and methods of 
the Courts in India may be, that the learned 
Judge could have sanctioned a transac- 
tion in which the consideration was the 
release of a debt without having first 
satisfied himself that the debt in fact 
existed. That view seems to be the view 
which the High Court themselves took in 
the passage to which reference has been 
made. 

For those reasons, in their Lordships’ 
. judgment, the appeal in this regard must 
succeed. 

Now there remains one other point, and 
that arises in connection with a share in 
the property, No. 41, Market Street. The 
conveyance was dated November 10, 1918, 
between the two conveyances before 
referred to, Kedar being then dead. By 
it Anandamoyi conveyed to the appellants 
the share of No. 41, Market Street. 
The consideration was expressed to be 
Rs. 1,000. After reciting that Kedar had 
paid from time to time a large amount 
in respect of the mortgage debt due to 
Provabati, the conveyance was made in 
consideration of Rs. 1,000 and concluded 
with these words: 

“To this effect I execute this deed of sale of my 
own free will and in sound mind and on getting 


a set-off of the consideration money mentioned in 
the kabala against the sum due to your father.” 


That transaction owas carried out 
‘without any application to the 
Court, or any permission from the Court 
authorising Anandamoyi to convey to the 
appellants. The Subordinate Judge took 
the view that it wasa valid transaction. 
The High Court have reversed him in 
that regard, and they have reached the 
conclusion that there was no considera- 
tion for the conveyance, and that the 
conveyance cannot stand. Their Lord- 
ships are of opinion that the High Court 
reached a proper conclusion in regard 
to this matter. Tt seems to their Lordships 
quite plain, having regard to what took 
place in connection with the properties, 
the subject-matter of the second head of 
the appeal, that all the money which had 
been paid by Kedar at the date when 
this conveyance was executed to dis- 
charge liability under the Provabati mort- 
gage. was covered and satisfied by the 
conveyances which were the subject-matter 
of the transaction under the second head 
of the appeal. The receipts for Kedar's 
paymenés end on August 12. Kedar 
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himself died on October 21. There had 
already been in July a conveyance of 
one of the properties, the subject-matter 
of the second head of appeal, and the 
present conveyance took place in November, 
1918. There is no evidence that between 
August 12, 1918, and October 21, 1918, 
when he died, Kedar had made any 
further payment at all, and in those 
circumstances there seems to have been, 
in their Lordships’ judgment, no proof of 
any consideration given for this con- 
veyance. In this respect the High Court 
were right, and their Lordships are of 
opinion, therefore, that the appeal under 
this head also must fail. 

The result of that is that the appeal 
fails on the first point and on the third 
point, and succeeds on the second point. 
It is to be observed that the first point 
covers a matter which, in point of value, 
is of the most importance; the second 
point is relatively small, and the third 
point is not nearly so great as the frst 
point. 

Their Lordships are of opinion that the 
proper order to make is to direct that 
the decree of the High Court be varied 
by substituting forthe first operative part 
thereof an order and decree that the decree 
of the Court of the Subordinate Judge be 
varied by directing that the plaintiffs’ suit 
for a declaration of title toand recovery of 
possession of the properties Nos. 3 and 4 
be dismissed, and that in other respects 
the decree of the High Court stands. 

Their Lordships will humbly advise 
His Majesty accordingly. 

The appellants are to pay to the respond- 
ents Nos. 1 to 3 one-third of their costs 
of this appeal,and there will be no other 
order as to costs. 

N. Decree varied. 

Solicitors for the Appellants.—Messrs. 
Barrow, Rogers & Nevill. 

Solicitors for the Respondents.— Messrs. 
W. W. Box & Co. 


PRIVY COUNCIL 
Appeal From the Madras High Court 
February 12, 1935 
LORD THaNKERTON, LORD ALNESS AND SIR 
SHADI LAL. 
NUNE SIVAYYA AND ANOTHER— 
APPELLANTS 
l VETSUS 
MADDU RANGANAYAKULU AND 
ANOTHER— RESPONDENTS 
Contract Act (IX of 187127, s. 93—Applicability— 
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Special promise, meaning of—Obligation of seller to 
inform buyer when goods are in a deliverable state 
—Whether a special promise—Buyer applying for 
delivery—Time within which seller is bound to 
comply with demand, depends on circumstances 
of contract—Sale of Goods Acti(III of 1930), 


8. 39. 

Section 93, Contract Act, applies unless there is a 
“special promise", which indicates an express stipula- 
tion as to delivery which relieves the buyer from 
the obligation to apply for delivery, or the necessary 
implication of such a stipulation from the nature of 
the contract as expressed. It might also arise out 
of usage or custom of trade, as provided in s, 1 of 
the Contract Act. But, an obligation—on the seller 
toinform the buyer when the goodsare in a deliver- 
able state isnot a special promise within the meaning 
of s. 93,though it may postpone the obligation of 
the buyer toapply for delivery, and, on the elapse 
of a reasonable time to enable the goods to be 
procured by the seller from the mills, the buyer 
would be entitled and bound to apply for delivery. 
Where thers isno case made or proved of custom 
or usage of trade and looking at the evidence as a 
whole, it is neither proved as a term of the contracts, 
nor it is a necessary implication from the nature of 
the contracts, that the buyer was to do nothing until 
he received an intimation from the seller of the 
arrival of the goods from the mills, then there is 
no special promise, such as would exempt the buyer 
from his obligation under s, 93. 

When the buyer applies for delivery under s. 93, 
it will bea question depending on the nature and 
circumstances of the particular contract as to the 
time within which the selleris bound to comply with 
the buyer's demand. Braithwaite v. Foreign Hard- 
wood Co. (1), distinguished and dissented from. 
British & Beningtons Ltd. v. N. W. Cachar Tea Co. 
(2), referred to. 


“Lord Thankerton.—This is a consoli- 
dated appeal froma judgment and two 
decrees of the High Court of Judicature at 
Madras, dated September 22, 1927, which 
affirmed a judgment and two decrees of the 
Court of the Subordinate Judge, Bapatila, 
dated March 31, 1923, and made in original 
suit Nos. 86 of 1919 and 83 of 1922. 

In original suit No. 86 of 1919, the appel- 
lants sue the respondent No. 1, in appeal 
No. 64 of 1930, and his minor son, to whom 
he is guardian ad litem, respondent No. 2 
in said appeal for damages for breach of 
contract in respect of five contracts of sale 
of bales of yarn made between August 
10 and 19,1918 and this suit has been 
dismissed by the Courts below. In original 
suit No. 83 of 1922 the respondent No. lin 
the above appeal sues the appellants for 
an amount due in respect of goods supplied, 
and this suit, out of which the second 
appeal arises, has been decreed in the 
respondent's favour, the only defence of 
the appellants having been that the amount 
so due has been taken into account in their 
claim against the respondent in suit No. 86 
of 1919. 

The five contracts (Exs. A, B, O, D and 
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E) were for the purchase of 155 bales of 
yarn in all, the respective quantities and 
description being as follows :— 
A.—Ten Gaigoda yarn bales and five 
Raipur yarn bales, 
B.—Forty-five Tinnevelly yarn bales, 
C.—Sixteen Astodia yarn bales, 
D.—Forty-five Goka yarn bales and ten 
Jemsetjee yarn bales, and | 
E.— Twenty-four Broach yarn bales. 


Up to October 11, 1918, delivery had 
been made and accepted of five Gaigoda 
bales under contract A, thirty Tinnevelly 
bales under B, and seven Broach bales. 
under E. No question arises as to the ten 
Jemsetjee bales under D, and they need 
not be further referred to. It may be taken, 
as the admitted result of the findings of the 
Courts below, that no further delivery was 
offered or asked for until December 19, 
1918. The respondents had not paid in full 
for the bales already delivered, and respon- 
dent No. 1 admits that he was indebted to 
the appellants for over Rs. 26,000 by the 
end of October. This indebtedness, 
however, was subsequently discharged by 
him. It may be added that a serious fall 
in prices began in the month of Septem- 
ber, with further gradual falls in the next 
three months. 


On December 19, 1918, the appellants sent 
alawyer’s letter to the respondents in the 


following terms:— 

“You have struck a bargain with the people of 
Chirala Dukanam (shop) pertaining to our clients, 
Nune Ranganayakulu Garu and Panakalu Garu, 
agreeing to take delivery from time to time of 160 
bales of different sorts of yarn according to different 
rates and to pay the amount forthwith, Out of that 
you hava taken delivery from time to time of 54 
bales and paid some amount. Still there is due 
about Rs, 24,000 and interest in respect thereof, 
Out of the bales to be delivered to you, 5 bales of 
No. 40 Gaigoda yarn and 5 bales of No. 40 Rayapur 
yarn, in all 10 bales are ready at Ohirala and 45 bales 
of No, 26 Goka yarn at Guntur. 

You are hereby informed that you should within 
December 31, 19!8, pay money and take delivery of the 
10 bales of Gaigoda and Rayapur yarn, that you 
should take delivery of No. 26 Goka bales at Guntur 
if you so please, that if you donot agree to the same 
and want the goods to be sent to Ohirala alone, 
our clients are ready to despatch them, that you 
should, by return post, inform our clients about your 
opinion as regards this, that intimation would be 
given as soon as the other goods are ready, that, if 
you fail to take delivery of the goods that are 
ready, you would be liable to the entire loss 
caused to our clients, that you should forthwith 
pay also the principal and interest due by you to 
our clients as per khata in respect of goods previously 
taken delivery of and that, otherwise, a suit would be 
instituted.” l 
To this the respondents sent a reply, also 


drawn by a lawyer, and dated January 3, 
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1919, in the following terms :— 

‘Notice ‘issued by M. R. Ry. Govindurajula 
Venkata Srinivasa Rao, High Court Vakil, Madras, 
on behalf of Maddu Ranganayakulu Garu, to M. R. Ry. 
Yeka Lakshmi Narasimham Pantulu Garu. 

My client gave me’ the notice dated December 19, 
1918, rent to him by you on behalf of Nune Ranga- 
nayakulu Garu and do, Panakalu Qaru 
residents of Guntur, with instructions to give 
a reply thereto with the matters herein below. I have 
therefore; to inform you as follows:— 

According to the arrangements effected between 
your clients and my client, your clients are bound 
to deliver all the goods relating to the contracts 
mentioned in your notice, within two months from the 
dates of the respective contracts. When you have 
failed to do so my client is not bound to take delivery 
of the goods after the expiry of the due date. Accord- 
ing to the said terms, my ctient has taken delivery 
of goods delivered by your clients within the due date. 
My client bas no objection whatever to pay the amount 
ascertained to be due to your clients on looking into 
the accounts relating thereto. It is very strange to 
write, long after the expiry of the due date, that 
some goods are now ready, that they should be taken 
delivery of, and tbat intimation would be given as 
soon as the remaining goods are ready. Your client 
has no right to ask that the goods should be taken 
delivery of after sheh an unreasonable delay, My 
client is not bound to take delivery either of the 
goods alleged to have been made ready now or of 
the goods that might be made ready hereafter. Only 
an sccount of the default of your clients, the contracts 
relating tothe said goods were not enforced. They 
have been cancelled. © My client is not liable to pay 
damages whatever to your clients. Because your 
clients were unable to pay the amount due to the mill 
people, and because your clients were unable to get 
goods in time from the mill orto take delivery even 
of the goods received, not only did you fail to supply 
goods to my client as per contracts but you aleo write 
that some goods are ready because the prices have 
now fallen very low, devicing some plan with the 
evil intention of obtaining wrongful gain. It is 
learnt that,even as regards the goods which your 
clients have intimated that they are ready, some 
have not as yet been delivered to your clients. If, 
however, it is held for argument’'s sake that there is 
nothing like two months’ time, all the said contracts 
are void and are not at all valid in law. Your 
clients will not have any benefit in the least from 
such contracts. 

Be pleased to consider.” 


The appellants responded on January 23, 


1919, as follows:— 

“ The registered letter written on January 3, 1919, 
by M. R. Ry. Govindarajula Srinivsa Rao Panthulu 
Garu on your behalf to Nune Panakalu Qaru and 
Ranganayakulu Garu has been sent to us with instruc- 
tions to reply to the said letter in this manner. No 
arrangement was ever entered into between you and 
our clients, as mentioned in your letter, to 
deliver the goods either within two months of the 
date of contract, or within any other time-limit or 
within any stipulated period. Ii is also improbable 
that it should have been effected in the said manner. 
While you were unable to pay the entire amount, 
took delivery only of some gouds mentioned in the con- 
tract out of the goods sent by the mill people toour 
clients and while unable to pay in full the entire amount 
also due therefor, you stated that our clients are 
unable to pay the amount, that they could not deliver 
the goods, that the contract which was in force when 
the prices were high have now become, void in law 
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that there was time fixed for the delivery of the 
goods, and that there was unreasonable delay in 
excess of the time fixed. While our clienta were 
intimating by means ofa registered letter that the 
goods were ready, you entertained doubts even about 
it and set up false matters bringing into existence 
imaginary difficulties on account of the present 
market rate and that we would not at all be benefited 
thereby. You are hereby informed that, within the 
end of this mouth, you should pay the amount due 
for the 5 bales of No, 46 Gayigoda yarn and for the 
5 bales of No 40 Rayapur yarn, in all, for 10 bales 
remaining at Chirala with our clients on your 
account, and the 45 bales of No. 26, Goka remaining 
in Guntur which are ready, as well as the sum of 
Rs 15,500 due to our clients as per previous khata 
together with the interest thereon and should take 
delivery of the same; that if you should still entertain 
the doubt that the goods are not ready, and if you 
should pay the amount to us, the goods would be 
arranged to be delivered at our office whenever 
desired by you; that, if you fail to do so, the 5 bales 
of No. 40 Gayigoda yarn and the 5 bales of No. 40 
Rayapur yarn, in all 10 bales remaining at Chirala, 
will be sold in public auctionon February 2, 1919, 
at your risk in Chirala market by M.R. Ry. Kona 
Venkata Rao Pantulu Waru, Vakil, District Munsif’s 
Court, Bapatla, and the 45 bales of No, 26 Goka yarn 
will be sold in public auction on February 6, 1919, 
at your risk, at the office of Messrs. R. P. Gill and 
Oo, in Guntur Bazaar by M.R.Ry, Kotamraju 
Venkata Hanumantha Rao Pantulu Garu and that 
a suit will be instituted without any fresh notice, for 
the balance sum due to our clients after deducting 
the net amount realised by the sale after meeting 
the expenses, and for the amount due on khata, 
Be it known further that, as you have informed our 
clients by means of the reply dated January 5, 1919, 
given by you that you do not require the goods 
remaining in respect of your bargains, my clients are 
entitled to recover the loss according to the price 
prevailing in the market on the said date, that you 
should settle the affair by calculating the amount in 
the said manner that, if you fail to do so, a suit will 
be instituted, therefor also, and that interest at 
Re. l per cent per mensem will be charged on the 
said amount of damages from January 5, 1919.” 


Thereafter the appellants sold the 55 
bales by public auction, and, on August 14, 
1919, they brought the present suit against 
the respondents for the balance due on the 
bales sold in auction and for damages in 
respect of the remaining bales undelivered 
under contracts B, O and E. 

The main question is whether the res- 
pondents were justified on January 3, 
1919, in treating the contracts as cancelled, 
or whether the appellants were justified, on 
January z3, 1919, in treating the respond- 
ents as having thereby unjustifiably re- 
pudiated the contracts. The decision of 
this question turns on determination of the 
exact nature of the contractual obligations 
as to delivery. 

The appellants maintained that- there 
being no exprees stipulations in the written 
contracts—the contracts are governed by 
s. 93 of the India Contract Act (Act IX of 
1872), which provides as follows:— 
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93. Inthe absence of any special pro- 
mise, the seller of goods is not bound to 
deliver them until the buyer applies for 
delivery. 

Although Part VII of the Contract Act, 
which included this section, has since 
been repealed by the Sale of Goods 
Act (Act ITI of 1930), the section re- 
appears as 8, 35, ofthe latter Act but with 
substitution of the words “Apart from 
any express contract’ for the words 
“In the absence of any special promise.” 
The appellants also maintained that the 
respondents were not entitled to seek to 
justify their repudiation of the January 
3, 1919, except on the two grounds stated 
in their letter of that date, and, further 
that, assuming section 93 did not apply, 
the respondents were bound, even after the 
expiry of a reasonable time for delivery 
by the appellants, to ask the appellants 
if they would deliver, before they were 
entitled to treat the contracts as cancelled. 

The respondents maintained that section 
93. does not apply to the suit contracts, 
and that, as the Courts below have con- 
currently found that the reasonable time 
for délivery under these contracts had 
expired at latest by the end of November, 
1918, they were entitled on the January 
3, 1919, totreat the contracts# as cancelled. 
The respondents further maintained that 
the appellants’ offer of the 55 bales on 
December 19,1918, was not a genuine 
offer, but this seems to be irrelevant if 
the respondents were under the obligations 
of section 93. They further questioned 
the genuineness of the auction sales of these 
55 bales, but that is a minor point which 
will be considered later. 

It is necessary to advert to the course 
of the case in the Courts below. Before 
the trial Judge, the appellants do not 
appear to have founded on s. 93, 
but they led evidence to prove that they 
had made oral offers of delivery prior to 
the December 19, 1918, and that in Nov- 
ember the respondents had come to a 
settlement of the matter, which they 
had departed from. The trial Judge held 
against both these contentions. The res- 
pondents on the other hand, maintained (a) 
that delivery within two months was a 
term of the contract, (b) that, 
failing that, the contracts were void from 
vagueness and uncertainty, and (e) that, 
in any event, the appellants were unable 
to: deliver and did not offer to deliver the 

oods within a reasonable time from the 
dates of the suit contracts, and that the 
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respondents were, therefore, justified in 
rescinding the contracts. The trial Judge 
held against the respondents on (a) and 
(b), which were the grounds stated in the 
respondents’ letter of the January 3, 1919, 
but decided in their favour on (c), holding 
that a reasonable time for delivery had 
expired at latest by the end of November. 
On appeal by the appellants, the High 
Court held that s. 93 did not apply to the suit 
contracts,and concurred with the decision of 
the trial Judge. They stated their reason for 
holding s. 93 to be inapplicable as 
follows:— A 

“That contention is against the plaintiffs’ plead- 
ings in the suit; it is against the evidence of P. 
W. No. J, their senior clerk, agent and accountant, 
as to the custom of their business in respect of such 
contracts; it is against the very nature of the 
contracts themselves, under which the plaintiffs were 
to procure from distant parts of India goods, the 
arrival of which would be within their knowledge 
and not within the knowledge of the defendant.” 

It is important to observe that s. 93 
applies unless there isa ‘‘special promise,” 
which, in their Lordships’ opinion, indicates 
an express stipulation as to delivery which 
relieves the buyer from the obligation to 
apply for delivery, or the necessary im- 
plication of such a stipulation from the 
nature of the contract as expressed. It 
might also arise out of usage or custom 
of trade, as provided in s. 1 of the 
Contract Act. But, in their Lordships’ 
opinion, an obligation—assuming that it 
existed in the present case, as is suggested 
by the High Court—on the seller to inform 
the buyer when the goods are in a 
deliverable state is not a special promise 
within the meaning of s. 93, though 
it may postpone the obligation of the 
buyer to apply for delivery, and, on the 
elapse of a reasonable timeto enable the 
goods to be procured by the seller from 
the mills, the buyer would be entitled and 
bound to apply for delivery. 

There is no case made or proved of 
custom or usage of trade, and their Lordships 
are of opinion that, looking atthe evidence 
as a whole, it is neither proved as aterm 
of the contracts, nor is ib a necessary 
implication from the nature of the contracts, 
that the buyer was to do nothing until 
he received an intimation from the seller 
of the arrival of the goods from the mills if 
that be the right view, then there is nospecial 
promise, such as would exempt the buyer 
from his obligation under Œs. 93. It 
must be remembered that, when the buyer 
applies for delivery under s. 93, it 
wili be aquestion depending on the nature 
and circumstances of the particilar con- 
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tract aÑ to the time within which the 
seller is{bound to comply with the buyers 
demand, 

Their Lordships are, therefore, of opinion, 
that the respondents failed to fulfil their 
obligation under s. 93, and that they 
were not entitled on the January 3, 1919, 
to treat the contracts as cancelled. 

in maintaining that the respondents were 
not entitled to justify their repudiation 
of the January 3, 1919, except on the two 
grounds then stated, the appellants founded 
on the case of Braithwaite v. Foreign 
Hardwood Co. (1) but that case related to 
the effect of repudiation by a party to a con- 
tract as involving waiver of performance 
by the other party, who was not there- 
pudiating party, of any contractual obliga- 
lions subsequent to the date of the 
repudiation, and, in so far as any judicial 
dicta in that case may be said to go 
further and are in conflict with the principle 
ag expressed by Lord Sumner in British 
& Beningtons, Ltd. v. N. W. Cachar Tea 
Co, (2) at p. 71* foot, their Lordships are of 
opinion that they are incorrect, and that the 
respondents are entitled to justify their 
repudiation on any ground which existed 
at the time of the repudiation. 

The respondents also sought to maintain 
that, before the date of their repudiation, 
the appellants had disabled themselves 
from fulfilling the balance of the contracts, 
by cancelling their contracts with the 
mills, or having pledged some bales received 
from the mills with the bank. But there 
is no evidence to show that, if the respond- 
ents had applied for delivery and at the 
Same time tendered the contract price, as 
they were bound to do, the appellants 
would not have been able to satisfy the 
demand. Such a contention more natural- 
ly arises where particular goods have 
been specifically appropriated to the 
contract, Their Lordships are also of opinion 
that the contention of the respondents that 
the appellants by their conduct had waived 
or dispensed with the respondents’ obliga- 
tion under s.93 is not supported by the 
evidence. It is unnecessary to deal with 
the contentions of the parties on the 
assumption thats. 93 does not apply tothe 
suit contracts. 

The respondents’ chargeagainst the bona 


fide of the sale ofthe 55 bales by auction 
(1) (1905) 2 K B 543: 74 LJ K B 688: 99L T 
We 10 Com. Oas. 189; 10 Asp. M O 52; 21 T LR 


(2) (1923) A O 48 at p71; 92 LJ K B62: 12 
429: 28 Com. Oas, 365. ciara 


“Page of (1923) A O,—[Ed,] 
4 





NUNE SIVAYYA V. MADDU RANGANAYAKULU 


1101 


was based on a finding of the learned 
trial Judge. The matter wasnot referred 
toby the High Court as it was not neces- 
sary forthem to consider it. The Trial 
Judge based his finding that the sale ofthe 
whole 55 bales wasasham on the admis- 
sions of the appellants first witness 
already referred to above. The evidence 
isthat one Chunduri Swami purchased 
the first lot of two bales of Ralapur yarn 
for Res. 1,800, that he did not purchase 
on behalf of the appellants, and that the 
appellants advanced that sum to Chunduri 
Swami and debited him with the amount. 
Their Lordships are unable to agree with 
the trial Judge that such evidence proves 
that the sales werea sham. No attempt 
wasmade to prove that the appellants 
had retained the bales. The evidence 
only related to two bales out of the 55 
and the price given for these two bales was 
only one annaless than was immediately 
thereafter given for the second lot of 
three Raiapur bales by a purchase against 
whom no suggestion has been made; 
both lots were the subject of contested 
bidding. 

Their Lordships, therefore, hold that the 
appellants were entitled tc treat the 
respondents’ letter of January 3, 1919, as a 
wrongful repudiation of the five suit 
contracts and to rescind the contracts 
and recover damages from the respondents, 
It will be necessary to remand both suits 
for the ascertainment of the damages 
in original suit No. 86 of 1919, the liability 
of the appellanis under original suit No. 83 
of 1922 being taken into account in arriving 
at the appropriate decrees in both 
suits. 

Accordingly, their Lordships will humb- 
ly advise His Majesty that the judgment 
and two decrees of the High Court dated 
September 22, 1927, and the judgment and 
two decrees of the Subordinate Judge 
dated March 31, 1923, should be set aside 
and that both suits should be remanded 
tothe High Court as already mentioned. 
The appellants will have their costs in the 
consolidated appeal, and in the proceedings 
in the Courts below prior to this time. 
The costs of the future proceeding in 
India will be dealt with by the Oourt dis- 
posing of the case. 

N. 
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OUDH CHIEF COURT 
Oivil Revision Application No. 6 of 1934 
February 15, 1935 
Nanavorry, J. 
BHAGWANT PRASAD—Ptatntire— 
APPLICANT 


VETSUS 
SHYAM LAL AND OTHERS— DREFENDANTS 
— OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), O. XLVII, 
r. 1—* Any other sufficient reason,” meaning of— 
Order dismissing suit for default—Review, if lies 
against the order, 

The words ‘any other sufficient reason" in 
O. XLVII, r. 1, Oivil Procedure Code mean any other 
sufficient cause similar or analogous to those cate- 
gorically set forth ia O. XLVII, r. i, namely, (1) 
the discovery of new and important matter which 
was not within the knowledge of the plaintiff or 
could not be produced by him at the time when 
the decree was passed or order made, or (2) on 
account.of some mistake or error apparent on the 
face of the record. Thus areview is only permissi- 
ble on these two grounds or on grounds similar and 
analogous to them. Consequently, no review lies 
against an order dismissing a suit for default. 
Chhajju Ram v. Neki (1), followed, Lal Chet Narain 
Sahi v. Rampal Manjhi (2), Raj Narain Parkait v. 
“Ananga Mohan Bhandari (3), Pandurang Veduram 
v, Mohan Chhatrabhuj (4) and Chockalingam Chetty 
v. Lakshmiamma Chetty (5), held overruled, 
Srinivasam Pillai v. Rukmani Ammal (6) and Nath 
Lal v. Raghubar Singh (7), referred to. ` 


C. R. App. against the order of the 
Honorary Munsif of MacAndrewganj, Dis- 
‘trict Partabgarh, dated October 2, 1933. 


.Mr. B. K. Dhaon, for the Applicant. 


Mr. Anand Behari Nigam, for the Res- 
pondents. 


Judgment.—Thisis an application for 
revision of a judgment and decree of the 
Court of Rai Bahadur Pandit Shyam Bihari 
‘Misra, Honorary Munsif of Partabgarh, 
dated October 2, 1933, dismissing the appli- 
cation of the applicant Bhagwant Prasad 
for restoration of his suit under O. XLVII, 

r; 1, of the Code of Oivil Procedure. 
` The facts out of which this application 
for revision arises are briefly as follows. 

On August 4, 1932, the plaintiff Bhagwant 
Prasad sued the defendants Shyam Lal, 
Rama Kant and Ganga Prasad for arrears 
of rent in respect of a house belonging to 
him. The suit was dismissed for default on 
‘December 23, 1932, as the plaintiff Bhag- 
want Prasad failed to appear on the date 
fixed for hearing to prosecute his case. 
On February 27, 1933, the plaintiff applied 
under O. IX, r. 9 read with s. 151, and 
O. XLVII, r. 1, of the Code of Civil Proce- 
dure, for restoration of his suit which had 
been dismissed for default. This appli- 
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cation was rejected by the learn Munsif 
on February 27, 1933, as the office reported 


that the application was filed - beyond time. 
The plaintiff appealed tothe District Judge 
of Rae Bareli, who transferred the appeal 
to the Court of the Subordinate Judge of 
Partabgarh. The Subordinate Judge by 
his order, dated May 12, 19338, remanded 
the case to the Honorary Munsif and direct- 
ed the latter to hear the plaintiff in respect 
of the plea raised by him under O. XLVII, 
r. 1, Civil Procedure Code. Against this 
order of remand no appeal was filed by the 
defendants. On October 2, 1933, the Hono- 
rary Munsif again dismissed the application 
of Bhagwant Prasad, holding that when an 
application for restoration had been made 
and had been dismissed an application for 
review thereof could lie. Against this order 
of the Munsif the present application has 
been filed. = 

I have heard the learned Counsel of both 
parties at some length. In my opinion 
there is no force in this application for revi- 
sion. The learned Subordinate Judge by 
his order of remand, dated May 12, 1933, 
expressly laid down that only the prayer of 
the plaintiff for a review under O. XLVII, 


r. 1, Civil Preedure Code of the order dis- ~ 
‘missing the suit for default should be gone 


into and decided by the Munsif, and that 
the plaintiff will not be heard with regard 
to his prayer under O. IX, r. 9, Civil Pro- 
cedure Code or under s. 191, of the Code. 
So the present application for revision is 
only in respect of the entertainability of the 
application for a review of the order dis- 
missing the plaintiff's suit for default. 

Order XLVII, r. 1, Civil Procedure Code, 
runs as follows:— 

“ Any person considering himself aggrieved, 

(a) by a decree or order from which an appeal is 
allowed, but from which no appeal has been pre- 
ferred, i 

(b) by a decree ororder from which no appeal is 
allowed, or 

(c) by a.decision on a reference from a Court of 

Small Causes, : 
“and who, from the discovery of new and important 
matter or evidence which, after the exercise of due 
deligence, was not within his knowledge or could not 
be produced by him at the time when the decree was 
passed or order made or on account of some mistake 
or error apparent on the face of the record, or for any 
other sufficient reason, desires to obtain a review 
of the decree passed or order made against him, may 
apply for a review of judgment to the Court which 
passed the decree or made the order,” 

Now. in the present case all that is con: 
tended for on behalf of the plaintiff appel- 
lant is that the phrase “any other sufficient 
reason” occurring in O. XLVII, r. 1, Civil 
Procedure Code is sufficiently wide to cover 
the case of a plaintiff whose suit das been 
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dismisse¥ for want of prosecution, In Chhajju 
Ram v. 
Privy Council, discussing the provisions of 
O. XLVII,‘r. 1, Civil Procedure Code deli- 
vered themselves of the following weighty 
pronouncement : 

“ But their Lordships are unable to assume that the 
language used in the Oodes of 1877 and 1908 is intend- 
ed to leave open the questions, which were raised on 
the language used in the earlier legislation, They 
think that r. 1 of O: XLVII, must be read as in itself 
definite of the limits within which review is to-day 
permitted, and that reference to practice under 
former and different statutes is misleading. So con- 
struing it they interpret the words “any other suffi- 
cient reason” as meaning 4 reason sufficient on grounds 
at least analogous to those specified immediately 


previously.” 

Thus it is clear that the words “any 
other sufficient reason” mean any other suffi- 
cient cause similar or analogous to those 
categorically set forth in O. XLVII, r. 1, 
namely, (1) the discovery of new and im- 
portant matter which was not within the 
knowledge of the plaintiff or could not be 
produced by him at the time when the 
decree was passed or order made or (2) on 
account of some mistake or error apparent 
on the face of the record. Thus a review 


_ js only permissible on these two grounds or 


wae. 


on grounds similar and analogous to them. 


~The rulings of the Calcutta and Madras 


High Courts reported in Lal Chet Narain 
Sahi v. Rampal Manjhi (2), Raj Narain 
Parkait v. Ananga Mohan Bhandari (3), 
Pandurang Veduram v. Mohan Chhatrabhuj 
(4).and Chockalingam Chetty v. Lakshmi- 
amma Chetty (5), are in my opinion all 
virtually overruled by the decision of the 
Lordships of the Privy Council, in the ruling 
cited above Chhajju Ram v.Neki(1). This 
ruling of the Privy Council was followed 
by the Madras High Court in Srinivasam 
Pillai v. Rukmani Ammal (6), and by the 
Allahabad High Court in Nath Lal v. 
Raghubar Singh (7). 


Following the decision of their Lordships 
of the Privy Council in the case of Chhajju 
Ram v. Neki (1), I am of opinion that no 


(1) 72 Ind, Cas 566;3 Lah, 127; A IR 1922P O 
112; 30 M L T 295; 26 OW N 697; 41 P LR 1922; 
3 PLT 435; 16L W 37; 17 PW RIYIN 42 M OL 
J 332; 24 Bom. L R 1238; 4U PL R (PO) 99; 36 
OLJ 459; 49 1 A 144 (PO). 

(2) 15 Ind. Oas. 554; 16 OW N 643. 

(3) 26 0 598, 

(4) 80 Ind, Cas. 178; A I R 1923 Bom. 395. 

(5) 55Ind Oas.444; (1920)M W N 228: 1L LW 
217; 38 M LJ 224, 

, (6) 117 Ind. Cas. 791; A IR 1928 Mad. 964;55 ML 
J 330. 28 L W 358; (1928) M W N 701, 
(7) 89 Ind, Oas. 946: 484 160; L R 6 A 569 Civ; 


23 AL J 1029; A I R 1926 All. 50. 
“4 
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review lies ainst an order dismissing 
suit for default, 

The result is that this application for 
revision fails, and is dismissed, with costs. 


N. Application dismissed. 





OUDH CHIEF COURT 
Civil Revision Application No. 9 of 1934 
February 15, 1999 
Nanavorry, J. 
JAGDEO PRASAD —JunGMENT-DEBTOR — 
APPLICANT 


VETSUS 
KALI PRASAD—Decreg-HOLpER- - 


OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 90 proviso (added by Oudh Chief Court), r. 65—~ 
Objection to sale proclamation not raised before 
commencement of sale—Plea, if can be taken after 
sale is completed and property sold. 

Under the proviso added by the Oudh Ohief 
Court to O. XXI, r. 90, Civil Procedure Code, 
no application for setting aside a sale shall be 
entertained upon any ground which could have been 
taken but was not put forward by the applicant 
before the commencement of the sale. 

Where the judgment-debtor did not, before ‘the 
commencement of the sale, raise any objection to the 
sale proclamation in that it did not specify the 
estimated value of the house sought to be sold in 
execution, it is not open to the judgment-debtor 
after the sale had been completed and the house 
had been sold to raise the plea that the sale pro- 
clamation issued by the Munsif did not comply with 
the provisions of O. XXI, r. 65, of the Code, inas- 
much as the estimated price of the house was not 
shown in that sale proclamation,—a plea which he 
eould have taken but did not take before the commence- 
ment of thesale, Indarani v. Bimla Prasad (1) and 
Saadatmand Khan v. Phul Kuar ` (2), not appli- 
ed. 


O. R. App. against an order of the District 
Judge of Gonda, dated October 26, 1933, 


Mr. M. L. Saksena, for theApplicant. 
Mr. H. Husain, for the Respondent. 


Judgment.—This is an application for 
revision filed by Jagdeo Prasad, judgment-. 
debtor, under s. 115 of the Code of Civil 
Procedure against an order of the learned 
District Judge of Gonda, dated October 
26, 1933, upholding 'he judgment of the 
Munsifof Utraula rejecting the application - 
of the judgment-debtor to set aside the 
sale. 


The facts out of which this application 
for revision arises are briefly as fol- 
lows:—— 

On July 17, 1933, the house of Jagdeo 
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Prasad was sold for-Rs. 400 in execution 
of a decree passed in favour of the decree- 
holder Kali Prasad. On July 19, 1933, 


Jagdeo Prasad filed an objection against. 


the sale under O. XXI, r. 19 of the Oode 
of Civil Procedure. This objection was 
dismissed by the Munsif of Utraula on 
August 26, 1933. An appeal was filed in 
the Court of the District Judge of Gonda 
who dismissed it on October 26, 1933. The 
present application for revision was filed 
by the judgment-debtor Jagdeo Prasad on 
January 13, 1934. 

I have heard the learned Counsel of 
both parties, and examined the record of the 
case. The sole ground taken by the judg- 
ment-debtor in revision is that the sale 
proclamation issued by the Munsif of 
Utraula did not comply with the provisions 
of O. KAI, r. 66, of the Code, inasmuch 
so the estimated price of the house was 
not shown in that sale proclamation, and 
in support of his contention the learned 
Counsel for the applicant relied upon a 
ruling reported in Indarant v. Bimla 
Prasad (1). Healso relied upon a ruling 
of their Lordships of the Privy Council 
reported in Saadatmand Khanv. Phul Kuar 
‘(2)in which it was held that a material 
‘misrepresentation as to the value of the 
property contained in a proclamation of 
sale under s. 287 of the old Code of Civil 
Procedure was a material irregularity in 
publishing or conducting a sale in 
execution within the special remedy 
provided bys. 311 of the old Code of 
Civil Procedure for setting such sale 
aside. 

The rulings cited by the learned Counsel 
for the applicant are not applicable to the 
facts ofthe present case. The proviso 
added by the Oudh Chief Court to 
O. XXI, r. $0 of the Code of Civil Procedure 
lays down that noapplication for setting 
aside asale shall be entertained upon any 


_ 1) 124 Ind. Cas, 422; 6 O W N 1085; AIR 1930 
Oudh 81; Ind. Rul. (1930) Oudh 230; 5 Luck. 
481. 

H 25 I A 1456; 20 A 412; 20 W N 550; 7 Sari PO 
J.380 (P 0). 
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ground which could have been téken but 
was not put forward by the Applicant 
before the commencement of the sale. In the 
present case the applicant Jagdeo Prasad 
did not before the commencement of. the 


sale raise any objection to the ‘sale pro- 
clamation inthat it did not’ specify the 


estimated value of the house sought to be: 


sold in execution, and therefore after the 
sale had been completed and the house 
had been sold for Rs. 400 it is not open 
tothe judgment-debtor to raise this plea, 
which he could have taken but did not 
sae before the commencement of the 
sale. ; 

There is, therefore, no material irregulari- 
ty in publishing and conducting the sale 
which can now be considered’ by this 
Court. 

Ground No. 3ofthe grounds of revision, 
that the judgment of the lower Court is no 
judgment inlawis entirely misconceived. 
The copy of the order of the lower Court 
which has been filed along with the ap- 
plication for revision is only a copy of 
the order sheet. Itisnot a copy of the 
very elaborated and well considered order, 
dated October 26,1933 which the learned 
District Judge passed when he dismissed 
the appeal of the judgment-debtor. 
is, therefore, noforce inthe contention of 
the applicant that the judgment of the 
lower Court is no judgment in law. 

In fact the learned District Judge points 
out that on July 7,1933 the judgment- 
debtor himself made an application that 
thesale should be made on the spot ao no 
question of any prejudice and no question of 


the estimated value of the house not being © 


entered inthe sale proclamation arises 
with the consent of both parties the sale 
in the present case took place on the spot 
and the house was sold for Rs. 400. 

The lower Appellate Court has not failed 
to exercise any jurisdiction vested in it, 
and this application for revisiun does not 
fall within the purview of s. 115 of the 
Oode of Civil Procedure. I accordingly 
dismiss it with costs. 

N. Appeal dismissed; - 


cot, 
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; VOLUME 154—1935. 
REPORTS SECTION. 


Abadi." dze Agra Tenancy Act, 1901, s, 165 (1) 331 
Abatement—Death of respondent making re- 
presentation incomplete Abatement of appeal asa 

whole, if takes place. 
Where the death of one of the respondents does 
not make the representation of the interests involv- 
ed incomplete, there is no abatement and the appeal 
can proceed; but where such death makes the re- 
presentation incomplete, an abatement of theappeal 
‘as a whole takes place, CHURAMAN Mantov RHATU 

MAHTO | 

Acts—General., 


Act 1850—XXXVII. Sex PUBLI0 Servants (FINGUIRIES) 
Aor. 
—~ 1856—XV. See HINDU Wipows' REMARRIAGE Aor, 
—— 1860—-XLV. Segs PENAL CODE. 
—— 1865—X. See Succession Act. 
—— 1867—I1II. See PUBLIO GAMBLING Aor. 
—— 1869—IV. SER Divorog Aor. 
—— 1870—VIL. See Court Fes Aor. 
—— 1870—XXI. Ses Hinpu WILLS Aor, 
— 18711— 1, Sze Carrie Trespass ‘Act, 
—— 1871—XXIIL{. Seg Penszrons Aor. 
+-— 1872—J, See Evioence ACT. 
—~——— 1872—IX. See CONTRACT ACT. 
——— 1877—I1 See Spxorric RELIEF Act. 
—— 1881 —A AVI, Sze NEGOTIABLE INSTRUMENTS Act. 
—— 1882—II. Sex Trusts Aor, 
~—~- 1889—IV. Sue Transrer or Property Aor, 
— 188/—IX, See Provinota, caren CAUSE COURTS 
oe OT. 4 
+-— 1890 — VIII, See GUARDIANS AND Warps Act, 
—— 1890—IX. Ses RAILWAYS Aor, 
-—— ]894—I. See LAND ACQUISITION AOT, 
—-—- 1897—X. See GENERAL ULAUSES AOT, 
——~—- 1898—V. Sex ORIMINAL Procepure Cops, 
—-- 1899—II. See Stamp AOT, 
—-—- 1899—1X. See ARBITRATION ACT, 
—- 1908—V, Sez Civin Proogpurs Oona. 
—— 1908—IX. Ses LIMITATION Act, 
—— 1908—XV. Sez Ports AOT. - 
—— 1906—XVI. Ses REGISTRATION AOT, 
—— 1909— 11]. See Prestpency Towns INSOLVENOY 
; ' ACT. 
——- 1913—VI. Ses MUSSALMAN Wakr VALIDATING Act. 
-—— 1913—VIL Sez COMPANIES Act, 
—— 1914—IIJ. Ses CoPYRIGHT ACT, 
1929—V. Sse Provinctan INSOLVENOY Aor. 
—— 1920—X1LV. See CHARITABLE AND RELIGIOUS 
Trusts Act, 
-—— 1921—VIII. Sge HINDU BEQUESTS AND TRANSFERS 
, AOT. 
—— 1992—X1I SseInoome Tax AoT, 
—— 1923—V 1IL Ses Workmen’s COMPENSATION Act. 
——- 1923—XLI!. Ses Mussauman WAGE Act. 
—— 1926—XXXVIIL. Sse Bar Councins Act. 
—— 1929—-IIl. Sze Hinnpv Law or INHERITANGE 
i (AMENDMENT) AOT. 
we 1930—ILI* See SaLe of Goods AoT, 


153—G. L.—] 


Pat. 856 


Acts —Bengal. 


- Act 1859—XI, See Benean Lanp Revenvs SALES 


AOT. 
—— 1865—VIIl. Sez BengAL Renr Recovery Aor, 
—~ 1868—IV. Ses BENGAL ALLUVION (AMENDMENT) 


CT 
— 1876—VII. Ses Benoa LAND REGISTRATION ACT, 
— 1885—III. See BENGAL SELF-GOVERNMENT Aor. 
—— 1885—VIII. See Benar Teranoy Aor. 
—— 1919—V. Ses Bengan VILLAGE SELF-GOVERNMENT 
A 


OT. 
——- 19382—XV. Ser Beneat MUNIGIPAL Aor. 


Acts—Bihar and Orissa, 


Act 1877—I, Sue BIBAR AND ORISSA GENERAL, 
Onavuses Aor, 
—— 1908—VI. Sze Onsora NAGPUR Tenanoy AOT. 
— 1913—II. See Orissa Tenancy Aor. 
—— 1922—VII, Sree Broan AND Orissa MUNIGIPAL 
ACT. 


Acts—Bombay. 


Act 1875—Iil. Ses Bomsay Touts on Roaps- AND 
BRIDGES Ar, 
—— 1876—II. Ses Bomsay Orry LAND 
Aor, 
— ~~ 1876—X. Sez Bomsay REVENUE 
ACT. 
—— 1879—V. See Bomsay Lano Revenus Cope, 
—— 1579—X VII. See DEKKHAN . 
RELIRE? Aor, 
——- 1887—IV. See BOMBAY PREVENTION or GAMBLING 
AOT. ; 
—— 1888—111. Ses Orry or BoMBAY MUNICIPAL AoT, 
—— 1920—XVII, See BOMBAY FPLEADERS Aor, 
—— 1925—V. Sez BOMBAY PREVENTION or ADULTERA~ 


REYENUS 


JURISDICTION 


TION AOT. 
—— 1925—VII. Sse BoMBAY Oo-operative Soorerigs 
ACT, : 
Act—Burma. 
Act 1902—l1V. See Burma Forest Aor, 
Act—C. P. 


Act 1922— 11. Sss O. P. MUNIOIPALITIES ACT, 
Acts— Madras, 


Act 186t— 11, Ses MADRAS REVENUE Recovery AOT. 
—- 1869—1. SgE MADRAS VILLAGE Courts ACT. 
——- J836— 1, See Mapras Askari Act, 

—— 18@8—I111, Ses MADRAS Orry PoLIog Aor. 

ma 190i—J]. See MADRAS IMPARBTIBLE Earares AOT. 


Acts—Punjab. 


Act 1887—XVI. See PUNJAB TENANGY ACT, 

—~ 1920—I. See PUNJAB LIMITATION (Oustom) ACT. 

—— 1920—IT. Ses PUNJAB Ovustou (Power mo 
Contest) Aor, 


er- 1929 — VIH. Sep Sigg Guppwaras AOT, 


AGRIGULTURISTS’ |, 


ji < INDIAN GASEB: 


Acts—vU. P, 
Act 1869—J, Sree OUDH Estares AOT. 
—— ]&86—XT1I, See Oups RENT Act. 
~-——— ]’QI—II. See Aara Tenaxcy Act, 
——~ ]901—I]I. Srg U, P, Lanp RETENUS Act. 
—~—— 1910—l1V. Seg U. P. Excise Act. 
~—— 1912—IV. Ser U. P. Court or Warps Act. 
—— 1916—II. See U.P MUNICIPALITIES Act. 
—— 1922—XI. Ses AGRA PRE-EMPTION Act. 
—— 1926—ITI, See Acra Tenancy Act. 


Regulations. 


Regu, 1822—V1J. Ses BENGAL LAND REVENUR SETTLE- 
MENT REGULATION, 
—— 1827—XVIIL Ssg BOMBAY REGULATION, 
~—— 1872—]1I. Sex SANTAL PARGANAS REGULATION. 
—— 1893—V. See SANTAL PARGANAS JUSTICE 
REGULATION, 


Statutes. 


Srat. 1915 (5 & 6 Gro, v, c. 61), ss, 68, 9€-B, 96-B (2), 
107. SEE GOVERNMENT OF INDIA ACT. 


Acts of soverelgnty—Dismissail of servant, if act of 
severeigniy—Suit against East India Company, if 
lies—Specific Relief Act (I of 1877), 8. 42. 

The Hast India Company could only have been 
sued in ils capacity of a trading corporaticn but 
it could not have been sued foracts of State or 
sovereignty and, althoughthe dismissal of a servant 
of the Crown may not strictly speaking be described 
as an act of State, it can certainly be more properly 
put in the class of ects of sovereignty rather than in 
the class of cases embraced by transactions carried 
on by private individuals and trading corporations, 
as the control of the departments of State must be 


in the exercise of certain sovereign rights. R. T. 
RANGACHARI V, SECRETARY CF STATE Mad. 884 
Administration—Suit for— Nature of. 

The object ofan administration suitisio have 


the estate administered under a decree of the Court. 
In such a suit the whole administration and settle- 
ment of the estate are assumed by the Court; the 
suit in its essence is one for an account and for 
application of the estate of the deceased for the 
satisfaction of the dues of all the creditors and 
for the benefit of all others who are entitled, and the 
Court marshals the assets and makes such adecree. 
SaivaprasaD SINGH v, PrayackumariDesez Cal, 479 
———— Suit for recovery of impartible estate— 

Whether an administrative suit. 

A suit for the recovery of an impartible «¿state 
and other properties, which the plaintiff alleges the 
defendant is in wrongful possession of is not an 
administrative suit although accounts may have to 
be ordered against the defendant on the basis of the 
liability of an executor de son tort, SHIVAPRASAD 
SINGH v, PRAYAGKUMARI EBEE Cal.479 
Admission—Admission by party to suit—Wheiher 

binding on person not party to suit. 

An admission made bya party to a suit is not 
binding on a person who was not a party to the suit 
in which the admission was made. COMMISSIONER oF 
Income Tax, BIHAR & ORISSA v. LAKSHMIRAI SAnEBa 


~—-—— Tobe considered as a whole. pene ee 
If Court wishes to proceed upon an admission 
it should consider the admission asa “whole or reject 
it altogether. KALI CHARAN SINGH v, Hirpar NARAIN 
Pat.948 
Adverse possession— Absolute title, when established 
—Entry by owner after twelve years— Proof of 
possession for twelve years— Necessity of, 
Absolute title by adverse possession can be 
established only on proof of continuous possession 


(a 


038 


Adverse possession —contd. 


. for an uninterrupted period of 12 years, Jt is 


essential that possession should be continuous and 
uninterrupted. Any break in the ‘continuity would 
destroy the effect of previous adverse possession 
and give a fresh start to the period of limitation. 
If within the period of 12 years the rightful 
owner re-enters and obtains possession ofthe pro- 
perty for any period, however short, the running 
of time under the statute will be interrupted and 
if the trespasser re-enters, time will begin to 
run afresh. DHARIOHHNA Kuariv, Rauyap Kuar 
Pat, 1032 
m Acts of possession by owner not sufficient to 
constitute adverse possession — Whether destroys 
continuity of trespassers possession. 

When the holder of the title proves that he too 
has been exercising, during the currency of his 
title, various acts of possession, then the quality of 
these acts, even though they might have failed to 
constitute adverse possession as sgainst another, 
may be abundantly srfficient to destroy that 
adequacy and interrupt that exclusivenees and 
continuity which is demanded from any person 
challenging by possession the title which he 
holds. DHARIOHHNA KUARI v, RAMYAD KUAR 

Pat. 1032 
——-—-~Adverse possession of previous trespasser— 

Whether can be added to one’s own adverse possession. 

A person cannot add to his own adverse posses- 
sion the adverse possession of another independent 
pou trespasser from whom he does not derive his 
iability to be sued and whom he does not represent 
by birth, transfer or devise. ANANT GANPATI MITHARE 
v, VISANU RAMBHAU Davie Bom, 824 
Co-sharer—Sale of joint property, if amounts 

to adverse possession. 

The mere fact that aco-sharer sells a portion of 
the joint property- would not amountio adverse’ 
possession; it would haveto be shown that the title 
asserted was inconsistent withthat of a co-sharer 
and that it was brought to the knowledge ofthe 
co-sharer, BHABA KANTA POCHANI v. KERPAI CHUTIA 

Cal. 760 
Enclosure wall built over 12 years before— 

Adverse possession, if proved. 

Building of an enclosure wall around the site in 
dispute more than twelve years before is a sufficient 
proof of adverse possession. AISHA BIBI v. ALLAH 
BAKHSH Lah. 919 

Essentials to be proved by person basing 
title on. 

A person, who bases his title on adverse posses- 
sion, must show by clear and unequivccal evidence 
that bis possession was hostileto the real owner 
and amounted toa denial of his title to the prop- 
erty claimed. EJAZ ALI Qipwarv. SPECIAL MANAGER, 
Court or WARDS P.C. 27 

Possession before and after decree— 

Tacking of two periods— Legality of. 

Where a person in adverse possession of property 
continues in that possession even after a decree in 
respect of the property, he cannot tack on the two 
periods of possession in order to resist the decree- 
holder’s claim to possession of the property. 
Anant GANPATI MITHARE v. VISHNU RAMBHAU DEAVLE 

Bom, 824 

Principle that mortgagee in possession cannot 

convert possession into adverse possession by 

asserting ownership under invalid title, if can be 
extended to mortgagee not in possession. 

A mortgagee in possession as such, cannot, by 
merely asserting possession as owner under an in- 
valid saleconvert his possession “into adverse 
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Adverse pdesesslon—concld. 


possession sos to prescribe for atitle under the 
Limitation Act. The principle cannot be allowed to 
extend to acase where the mortgagee is not actually 
in possession atthe date of the sale to him but 
acquires possession as the result ofthe sale. Nizam 
Din Kaan v. RASHID ALI Kuan Lah, 243 
Tenant-in-common—Presumption as to nature 
of possession ~ Adverse possession as between tenants- 
tn-common — Exclusion or ouster, necessity of, 

Where a special relationship exists between persons 
such as tenants-in-common or members of an un- 
divided family, the Court will presume that posses- 
sion held by one is possession held on behalf of all 
the co-owners or members of the family. It does not 
follow that because a tenant-in-common is out of 
possession, time immediately begins. to run against 
him, The possession of one co-owner is, in itself, 
rightful and doesnot imply hostility as would the 
possession of a stranger. To constitute adverse 
possession as between tenants-in-common, there must 
beanexclusion or an ouster. Exclusive receipt of 
profits continuously for a long period may point to 
an ouster, if the Uourt is satisfied that such taking 
of profits isan indication of a denial of right in the 
other co-tenant to receive them. 

If a co-tenant sells his share ina joint property to 
astranger sometime after twelve years from the 
date when he and the other co-sharers became 
entitled to the property, it would not be proper to 
defeat the right of the purchaser by saying that the 
suit was barred because his vendor became first 
entitled to possession on the date on which the co- 
sharers became entitled to the property. ANANT 
GANPATI MITHARE v. Visanu RAMBHAU DHAVLE 

: i Bom. 824 
Agra Pre-emption Act (XI of 1922), s. 4— Every 
member of joint Hindu family, if a co-sharer. 

Every member ofa joint Hindu family owning 
„property isas much an ownerof the property as 
any other member of the same, even though the 
latter be the father of the family and each member 
of a joint Hindu family would be a co-sharer within 

the meaning of s. 4 of the Agra Preemption 
Act. KAMTAPRASAD MISIR v, OHAIT NARAIN SINGH 
All. 168 
~ sS, 17 (2)—Actual price not ascertainable— 

Court's duty -Market value, how ascertained. 

In a pre-emption suit when the Oquré is not satis- 
fied that the sale had taken placein lieu ofa cash 
payment only as alleged by the plaintiffs and does 
not accept the defendant's case that the transaction 
was a gift but finds that it was asale transaction 
for consideration, it ought to ascertain the true 
value of the interest sold. When the actual price 
paid cannot be found, the Court has to proceed 
under 8 17 (2) of the Pre-emption Act to ascertain 
the market value of the property. The market 
value isthe net value of the property whichis the 
subject of the transfer and not its gross value. 
The net value should be ascertained after deduct- 
ing only the rateable amounts of their liabilities 
under mortgages existing at the tims of the sale if 
they cover other properties also. In order to 
ascertain the net value of the property it is necessary 
to find out the amounts due onthe previous mort- 
gages, ìf any. Kuepan AHIR v. Ram REKHA PANDE 

All. 241 

-—-S. 19—Defendant getting same footing as 

plaintiff after trial Court's decree—Plaintiff's right 
of pre-emption, if lost. 

The principle of 8. 19, Agra Pre-emption Act, is 
that if once ® pre-emption decree has been passed 
by the trial Court even if the plaintiff ceased to be 

~ 
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Agra Pre-emption Act—concid, 


8 co-sharer after that decree and even though that 
decree has not yet become tinal, his right of pre- 
emption cannot be lost. If then the plaintiff's right 
of pre-emption cannot be affected even though he 
ceases to beaco-sharer after the passing of the first 
Qourt’s decree his rights should not be lost merely 
because the defendant acquires a share and puts 
himself onthe same footing as the plaintiff after 
the passing of the first Court's decree. KHEDAN AHIR 
v, Ram REKHA PANDE All. 241 
Agra Tenancy Act (|| of 1901),s.165 (1)—Co 

sharer in a mahal—Responsibility to other co-sharers 

for profits derived from plot in abadi—When arises 

—Profits, tf divisible among general body of co- 

sharers-—Co-sharers—Abadi, 

A co-sharer ina mahal occupies a house in the 
abadi by the license of the other co-sharers, and so 
long as he occupies only his correct shareof the 
abadi, he would not be responsible to the other co- 
sharers for any profits. This might be otherwise if 
he was occupying a larger share in the abadi than 
he would be strictly entitled to. Where, however 
the co-sharer derives profits from his plot 
in the abadi, there is, no reason why he 
should not have to account for those profits 
to the general body, and where, the plot of 
land had yielded profits by the production of crops, 
there can be no reason why those profits should not 
be divisible among the general body -of co-sharera, 
The mere fact that the profits are obtained from 
the abadi area makes no differencein law. BENI 


Kunwar v. SHAH MOHAMMAD AHSAN ULLAH All. 331 
Agra Tenancy Act (Il of 1926), s. 14—Hzx- 


proprietary rights, if 

Occupancy rights, 

Effect, 

A right of occupancy implies a right to occupy, 
thatisa right to cultivate the land or use itin a 
manner equivalent to cultivation, such as to use 
for grove of pasturage. Ex-proprietary rights confer 
a right of occupancy, The sale of such a right 
therefore, should allow the creation of the right 
of the former owner to hold the land either for 
agricultural purposes or as grove land or ag 
pasturage at the favourable rates in s. 14, sub-s. (|) 
and with the security of tenure of an occupancy 
tenant. Desa v. Daum SINGH All. 931 
——_——8, 14—Sale certificate stating that rights 

pass to defendants—Inffect of. 

A statement in the sale certificate that all the 
rights of the defendants in scattered trees or 
in groves passed to the auction-purchaser cannot 
pass the rights, in the grove when those rights 
are not capable of transfer owing to the provi- 
sions of s. 14 of the Agra Tenancy Act. Desa v 
DHUM SINGH YAH 931 
s.15 (1)—Relinquishment under s 15, if 
forbidden by law. See Uontract Act, 1872, 5. 62 

49 (b) 
s, 16—Eristence of grove on sir land— Ex- 
proprietary rights, if can accrue thereon, 

The Agra Tenancy Aci intends that the existence 
of a grove shall allow ex-proprietary rights to 
accrue in sir land without any let or hindrance. 
Desa v. DEUM SINGH All. 931 
s, 85 (3)—Suit for damages for wrongful 

cutting down of trees ex-proprietary rights in which 

are alleged to belong to plaintifs— Suit, if rightly 
instituted in civil Court, 

A suit for damages from defendants for having 
cut down certain trees alleging that the ex-pro- 
prietary right in the trees belonged to the plaintiff, 


confer occupancy righis— 
meaning of—Sale of trees—~ 
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does not come under s, 85 (3), Agra Tenancy Act 
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Agra Tenancy Act—1926—concld, 


and will be correctly brought in the Civil Court. 
Desa v. Daum SINGH All. 931 
—~-—— 8, 226 —-Mortgagee in possession—Whether a 
co-sharer within the meaning of s. 226—Village 
mortgaged with possession to parties who are given 
equal shares as regards possession and enjoyment 

— Adjustment of deeree against them— Profits 

received by one or other to be taken into account— 

Entries in khewat and stipulations in mortgage 

should be taken into account. S 

A mortgagee in possession is a co-sharer within 
the meaning of s 226, Agra Tenancy Act and a 
` gnit for profite by him against other co-sharers 
is maintainable in the Revenue Oourt. 

Where it is clear that, whatever may be the rights 
of the parties as regards the decree against the 
mortgagors part of which has been satisfied by a 
mortgage deed, the village was mortgaged with 
possession to the parties who were given equal 
rights as regards possession and enjoyment thereof, 
it will be open to the parties to take into account 
the profits received by one or the other of them 
when their rights under the decree are to be finally 
adjusted. So far as the simple remedy of one co-sharer 
to receive profits from the lambardar is concerned, 
the entries in the Ahewat and the stipulations con- 
tained in the mortgage deed which are to regulate 
their relationship as co-sharers must be given 





affect to. (JANESHI DAL V, SHANKAR LAL All. 703 
s, 253. Sez Government of India Act, 
1915, (5 & 6 Geo. V. O. 61), s. 107 1004 





s. 271 — Plaintiff's name recorded as co- 
sharer—Irrebuttable presumption in his favour, if 
arises— Question of proprietary title raised before 
Revenue Court—Proper procedure—Finding of 
Civil Court—How far binding, 

Under the altered state of Jaw, as is to be found 
in the provisions ofs. 271 of the Agra Tenancy Act, 


‘thereis no irrebuttable presumption in favour ofa ` 


person whose name has been recorded as a co- 
sharer. 

Section 271 is quite clear and when a question of 
proprietary title is raised before a Revenue Court 
the proper procedure is to remit an issue to the 
Givil Court and the finding of the (ivil Oourt will 
be binding on the Revenue Court but not on the 
Appellate Court, Ewaz SINGH v. Dan Kuyar All. 927 
Allyasanthana Law-— Partition — Provision in 

partition deed that members of one branch cannot 

alienate without consent of other branech—Validity 

Restraint on alienattion—Di,ference between 

partition and maintenance arrangement — Transfer 

of Property Act (IV of 1882), s, 10. Mia 

A provision in a partition deed prohibiting 
alienation, including mortgage of the properties 
allotted in absolute interest to each sharer except 
with the consent of the other sharersis repugnant 
to law and this rule is applicable to cases of 
partition of Marumakkathayam and Aliyasanthana 
families, though it is not an uncommon provision 
for members of a tarwad who naturally desire 
that their properties should remain among them- 
selves and their descendants to make provisions of 
this character. 

Where a lady governed by Aliyasanthana law 
made a gift of her property to the descendants of 
her two predeceased sisters to be enjoyed by the 
donees and their descendants in hereditary succes- 
sion in equal shares and by a later document the 
properties were divided by the descendants of 
the donees by metes and bounds but the document, 
however, contained a provision that the members 
of each branch should have no right whatever to 
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Allyasanthana Law—coneld. 


alienate the properties allotted to them? without the 
consent of all the major members ‘of both the 
branches : 

Held, that the transaction was an out and out 
partition and not a mere maintenance arrangement 
and the provision restraining alienation by one 
branch without the consent of the members of the 
other was invalid, Mopara v, Mursu MHeEnasu 

Mad, 587 


Appeal—Appeal filed without court-fee— Whether 
can be relied on to save limitation—Limitation Act 
(IX of 1908), s. 5. 

In principle there is no difference between a 
plaint ‘or memorandum of appeal bearing no court- 
fee stamp at all and that bearing insufficient 
court-fee, An appeal filed without a  court-fee 
stamp should not be deemed a nullity and would 
be a case for the application of s. 4, Limitation 
Act. Sako SHANKAR v. Ram Der Oudh 135 
— Question as to state of mind, if a question of 





law. 
The question of the state of mind of the parties 
is, of course, a question of fact, Therefore where 
the Judge comes to the conclusion that the parties 
intended to deprive the Solicitor of his costs, that 
conclusion is a finding of fact which ought not to be 
disturbed bythe High Court unless it could be 
demonstrated to its satisfaction that there waa really 
no evidence atall on which the Judge could have so 
found. Premsuxapas SINGHYNIA v. BURAL & PYNE 
Cal, 781 
--——— Question of fact, if can be raised for first 
time in Letters Patent Appeal, 
A question of fact cannot be raised in Letters 
Patent Appeal. RAMBRICH LALU, MUHAMMAD SAHEB 
Pat. 853 
——— Two out of seven defendants appealing 
against decree of injunction—Decree, if can be set 
aside against those not appealing, < 
Wheres some of the defendants appeal againat the 
decisionof the trial Court the Appellate Court 


cannot set aside the decree for injunction passed 
against those not appealing. AISHA BIBI v. ALLAH 
Baksh Lah. 919 


Approver—Statement of accomplice — Whether can: 
always be rejected—Corroboration required, nature 


of, 

The statement of an accomplice ia, of course, 
subject to suspicion, but in certain cases it is of 
great value in evidence, Butthe Courts haveheld 
that such a statement, unless supported by realiable 
evidence of another kind to corroborate it, is not 
sufficient in itself to form the basis of a conviction. 

Evidence of corroboration must be independent 
testimony which affects the accused by connecting 
or tending to connect him with the crime. In other 
words, it must be evidence which implicates him, 
that is, which confirms in some material particular 
not only the evidence thatthe crime has been com- 
mitted, but also that the prisoner committed it. 
The corroboration need not be direct evidence 
that the accused committed the crime, it is sufficient 
if it is merely circumstantial eviderce of his con- 
nection with the crime. 

The evidencs ofan accomplice is not to be com- 
pletely disregarded merely because the Sessions 
Judge may have an apprehension that the High 
Court may take a different view from his, or that the 
High Court would utterly refuse to consider it at 
all merely on the ground that it is the evidence of 
an accomplice. MOHAN LAL v. EMPEROR All. 812 

Statement of approver — Corroboration, 


Vok 154} 
Approver—coneld. 


necessity'of— Nature of corroboration required — 

Evidence Act (I of 1872), s 114, illus. (b). 

The statement of an approver is always to be 
suspected and it needs corroboration, not only 
of a general kind, but ofa kind that will implicate 
the person accused in the crime, although there is 
no statutory provision that a person isnot to be 
convicted on the uncorroborated testimony of the 
approver. The corroboration need not be direct 
evidence that the accused committed the crime; it 
is sufficient ifitis merely circumstantial evidence 
of his connection withthe crime. ABDUL SALAM v. 
EMPEROR All. 1015 


Arbitratlon—Agreement in arbitration proceedings to 
leave maiter to mediation of third party—Adjustment 
must be followed bu award—Award invalid on 
account of concurrent judicial proceedings—Oath 
taking before arbitrator, whether stands. 

Where.the parties make an agreement leaving the 
matter to the mediation of third party, during the 
arbitration proceedings and not during judicial 
proceedings, there is not an adjustment independent 
of the arbitration proceedings, but hasto be follow- 
ed and ratified by an award. Wherethe award 
turns outto beinvalid in view of the concurrent 
judicial, proceedings the oath taking before the ar- 
bitrator stands or falls with the subsequent award. 
Firm Gori RAM-GURANDITTA MAL v. POKHAR Das 
Lah. 7 
Arbitration, if ousts Court's jurisdiction— 

Court refusing stay of dispute—Arbitrator, if 

becomes functus officio. 

A private tribunal such as an arbitrator cannot 
oust the jurisdiction of the Courts but an 
arbitrator becomes functus officio when the Court has 
refused to stay an action or the defendant has 
abstained from asking it to doso. This rule only 
applies when the dispute before thetwo tribunals is 
identical. When the arbitrator has become functus 
officio in respect of the dispute, which forms the 
subject-matter of one suit, he becomes functus 
oficio regarding the whole dispute including that 
portion ofit which forms the subject-matter of the 
other suit, Firm Gori RAM-QURANDITTA MAL v, POKHAR 
_ Das Lah, 7 

.—— Submission without reference to Court— 

Submission of ‘other disputes between us’, whether 

vague—Validity of award. 

During the pendency of a suit the parties 
entered intoan agreement without reference to 
the Court to submit the matter ‘and other dis- 
putes between them’ to arbitration. They subse- 
quently filed before the arbitrators a list of their 
claims against each other and the arbitrators 
made an award. It was contended that the 
award was invalid as the reference was vague: 

Held, that where a submission to a arbitration 
is without reference to the Court, it need not be 
in writing but can be oral, that there was no 
such ambiguity in the reference as would pre- 
vent evidence being called with regard to the 
points which were actually submitted to the 
arbitrators and the award was not invalidon this 
ground, GapuLa Rami NAIDU v. MEESALA Saernan 
NAIDU Mad. 821 
Arbitration Act (IX of 1899)—Submission to 

arbitration— Document of submission signed by one 

and accepted by other party—Validity of. 

lt isnot necessary that there should be the 
siguatures of both parties to a written submission. 
A document signed by one party and accepted by 
the other party isenough for the purposes of the 
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Arbitration Act—concld. 
Arbitration Act. RAMLAL MURLIDHAR #. HARIBUN 
PURANMULL Cal. 61 
s, 4. See Arbitration Act, 1899, 5.19 61 
88.19, 4—Arbitration clause in original 
contract between importer and first dealerof goods 

—Sowdahs between successive dealers—Order under 

s. 19~—Whether can be passed 

Goods brought from an importing firm by a 
particular dealer are often soldin the market to 
various successive dealers, and the ultimate buyer 
takes delivery from the importer. The sowdahs 
between the successive dealers are more or less in 
the same form as, “As we bought the goods of 
the importer we sold to you in the same way. 
All the terms and conditions are the same as there” 
inthe original contract between the importer and 
the particular dealer. 








The original contract 
usually contains a clause by which the parties 
thereto agree torefer any disputes between the 


importer and the dealer to arbitration. Such a 
clause cannot be said tobe an incident of a contract 
for sale or purchase of goods, Therefore, 
unless the language of the particular sowdahs 
clearly indicates that the parties definitely mean 
to bind themselves with that arbitration clause, 
that sowdah in its usual form as above cannot 
incorporate the arbitration clause in the contract 
which constitutes a collateral bargain between 
original parties, and there is no valid submission 
to make an order under 8, 19, Arbitration Act. 
RAMLAL MURLIDHAR v, HARIBUN PURANMULL Cal. 61 
-——— $. 22— Extending of time for filing award— 

Courts power— Enquiry into validity of reference, 

if essential. 

It is no doubt true thatunder s. 
Act, the Court has wide powers to 
refuse to extend time. But in an 
extensicn of time the Court need not 
elaborate inquiry asto the validity of the refer- 
ence. EH. L Price v, Auscti & Co, Sind 328 
Bar Councils Act (XXXVII! of 1926), s.10(1;— 

‘Professional or other misconduct’, meaning of, 

There is no justification for restricting the natural 
meaning of the words ‘professional or other miscon- 
duct’ ins, 10 (1) of the Bar Councils Act, and that 
meaning is misconduct in a professional or other 
capacity. The legislature intended to confer on the 
Court jurisdiction to take action in all cases of mis- 
conduct, and leave it to the discretion of the Court 
to take action only in suitable cases. J AMSHED 
BYRAMJI KANGA v. KAIKHUSHRU BOMANJI BHARCORA. 

Bom, 546 F. B 
Benami —Benamidar—Right to sue—If can maintain 

a suit against all persons except beneficiarics, 

Benamidars can waintain a suit against all 
persons except the beneficiaries, anda Civil Court 
has no power to decline to enforce a transaction on 
the ground that it was really intended to benefit 
a person other than the plaintiff, ABDUL Raza v. 
LASHKAR Leh, 49 a) 
Bengal Alluvion (Amendment) Act (IV of 

1868), s.3—Lands emerging out of river taken 
possession of by Government—Suit for possession 
and mesne profits by co-sharers—Decree—Mesne 
profits, how to be assessed—Government's liability, 
extent of— Omission of Revenue Authorities to collect 
salami— Secretary of State, if liable—Due diligence, 
meaning of. 

Where lands forming part of an island chur 
ererging out of a river are taken possession of cn 
bebalf of Governmentunder the provisions of s. 3 
of Bengal ANuvion (Amendment) Act IV of 1868, it 
cannot be said that in taking possession of, assessing 
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and settling the lands according to the rules in that 
behalf, those authorities only did what they were 
required todo by the statute, and that the Govern- 
mentcannot be held liable for their failure to do more, 
inasmuch as the proviso to 8. 3, thatthe party 
aggrieved by the action of the Revenue Authorities 
in taking possession should be at liberty to contest 
the same by a regular suit, necessarily imports that, 
where possession has been taken on behalf of 
Government, of property which is the subject of 
| private ownersbip, the defendant in such regular 
suit cannot justify under the section but must be 
held answerable tothe party aggrieved in the same 
Way as & trespasser. 

In ascertaining mesne 
plaintifis have to show is that, with reasonable 
diligence, more might have been realised than 
was actually realised by the Revenue Authorities 
inthe way of profits, which term includes both 
rents and premiums, if any. The person in wrongful 
possession is not liable for failure to realise the 
highest possible rates of rent and premium from the 
tenants. Itis enough if taking account of both rent 
and premium, it any,a fair return has been realised 
from the land. SEORETARY or STATE FOR INDIA IN 
COUNCIL v. SAROJ Kumar AOHARJYA Cooupuury P, G.1 
BengalLand Registration Act (VII of 1876), 

s, 78. See Bengal Tenancy Act, 1885, s. 60 1032 
Bengali Land Revenue Sales Act (XI of 1859) 

~Zarpeshgi lessee, SEE Bengal Tenancy Act, 1885, 

426 (b) 
ss. 37, 29—Revenue sale of entire estate— 

Effect of—Under-tenures, if have to be avoided— 

Actual ouster of encumbrancer, necessity of. 

The language ofs. 37, Bangal Land Revenue Sales 
Act, shows thatthe effect of arevenue saleofan 
entire estate is to avoid all encumbrances ipso facto, 
but under-tenureshave to be avoided. Thougha 
formal suit for avoiding encumbrances maynot be 
necessary, there must be an actual ouster of the 
encumbrancer bythe order of the Collector as con- 
templated ins. 29 of the Bengal Land Revenue 
Sales Act A mereformal delivery of possession 
will not perhaps entitle the auction-purchaser to go 
and forcibly oust an encumbrancer who is not willing 
to vacate. An order to turn him out must be passed 
by the Collector, GURSAHAT SINGH v. Meouu MAHATON 

Pat, 426 (b) 
Bengal Land Revenue Settlement Regulation 

(Vil Of 1822)-——Scope of. 

Bengal Land Revenue Settlement Regulation, VII 
of 1822, imposes upon the Settlement Officers 
the duty of seeing that the ratyats are not made to 
pay excessive rates of rent to their landlords, and the 
Bengal Tenancy Act of 1885, contains provisions for 
- securing that ratyats should pay rents at fair and 

equitable rates, SEORETARY OF STATE FoR INDIA IN 
` Qouncit v. Sakos Kumar ACHARJYA Cuoupsury P.O 1 
Bengal Municipal Act (XV of 1932), ss. 240, 

241—Hnecroachment by entire shopon Municipal 
road—Section applicable, 

Where anencroachment onthe Municipal road ia 
made by practically the entire shop and not a part of 
it, the encroachment is one to which s, 241 of the 
Bengal Municipal Act and to which not s 240 of 
the Act applies. Puran CHANDRA Baacat, Napapwip 
MUNICIPALITY v Satis CHANDRA MODAK Cal. 417 
Bengal Rent Recovery Act (VIII 011865), s. 6— 

Deposit to prevent sale, whether involuntary pay- 

ment—Question of protest is immaterial—Civil 

Procedure Code (Act V of 1908), O. KAT, r. 55. 

A deposit under s.6, Bengal Rent Recovery Act, 

to prevent a sale is an involuntary payment. The 
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question whether any protest was actually made or 
not is immaterial The mere fact of the payment 
to avoid the sale is sufficient. BHABENDRA CHANDRA 
Ray v. Agopaya CHATTERJI Pat, 727 
Bengai Self-Government Act (IIl of 1885)— 

Setting up of Tribunals fcr deciding certain questions 

regarding rights—Jurisdiciion of Civil Court if 

barred Civil Procedure Code (Act V of 1908), s. 9. 

Where the Legislature has set up special Tribu- 
nal for the purpose of determining certain questions 
as to rights which are the creatures of the Act 
(Bengal Self-Government Act, in this particular case) 
then the jurisdiction of that Tribunal is exclusive 
and the Civil Court cannot take cognizance of 
such matters. If the plaintiff has any grievance 
be should resort tothe Tribunal which has been 
set up for redressing that grievance and if he 
does not avail himself of that opportunity, he 
cannot afterwards complain that the Jaw bas 
deprived him of his right to have his grievances 
redressed by the Civil Court. MAHEDAR RAHAMAN MIA 
v. KANTI CHANDRA Basu Cal. 82 

$.138-A—Disputes relating to qualification 
of voters, whether disputes relating to election 

Disputes relating to the qualification of voters 
are diaputes relating to elections under the Fengal | 
Self-Government Act. MAHEDAR RABAMAN MIA v. 
KANTI CHANDRA Basu Cal. 82 
s 138-A—Election Rules under s. )28-A— 

Rule 26 (b)—Magistrates decision, if a judicial 

decision. 

The decision which the Magistrate gives under 
r,26 (b) made under s 138-A, Bengal Self-Govern- 
ment Act, is a judicial decision and not simply an 
executive order passed bythes Returning Officer 
in connection withthe preparation of a register of 
voters, The decision under r. 25 (b) is really a 
decision asto whether the personis or is nota 
qualified voter. MAHEDAR RAHAMAN Mia v, KANTI 
HANDRA Basu Cal, 82 
Bengal Tenancy Act (Vill of 1885)—Zarpeshgi 

lessee, status of — Zarpeshgi lease, if a tenure, 

A zarpeshgi lessee is certainly an encumbrancer 
within the meaning of the Bengal Tenancy Act but 
he is perhaps not so underthe Bengal Land Revenue 
Sales Act. A zarpeshgi lease though in one sensea 
morigage, is a lease all the same and as much a 
tenure. GURSAHAI SINGH v. MEGHU MAHATON 

Pat. 426 (b) 

$s. 3 (5)—Homestead belagan land can be 

part of raiyati holding of which vent is naqdi or 
bhaoli. 

The homestead belacan land may bea part of a 
raiyatt holding of whichthe rent is either nagdi 
or bhaoli, Cuetarc SINGH v. BABUJI Issar Pat, 1048 

s. 3 (5)--Khata—One holding alone, if can 
be comprised in one khata, 

A khata number will 








néver consist of more 
than one holding and the fact that a khata 
number consists of nagdi, bhaoli and belagan 
plots andthat the total area of these plots is 
separately mentioned and the total cash rental of 


the mnagdt plots is shown, does not create a 
separate holding as to each of these kinds of 
plots. Carraro SINGH v, BABUJI Issar Pat, 1048 


————-$8.5 (2), 21 (1), 120, 116—Kabuliyat— 
Construction— Restriction of right to cultivate 
otherwise clearly conferred — Clause, if ineffective 
— Holding must be considered as a complete unit. 
The material terms of a kabuliyat were as fol- 

lows: “ I and ny heirs and representatives neither 

bave nor shall have any sort of interest in the said 
land save and except to get the produce, to cultivate 


Vol.154] 
Bengal Tenancy Act—contd. 


the land and to paythe rent. I shallnot change 
the features and status of theland, nor shall 1 take 
recourse toany illegal act or interfere in any 
matter with regardto the land, which may go 
against the wishes of the said Bubu or against the 
provision of law ;” 

Held, that in so far as it might be said to restrict 
the right to cultivate, including the right to bring 
under cultivation, otherwise clearly conferred, this 
clause would constitute an attempt to contract out of 
the Tenancy Act and would be ineffective. The 
holding must be considered as a complete unit, 
and thereis no good reason for separating the 
paddy lands from the kharhur lands both of which, 
on the facts of this case, must be taken as being 
under cultivation within the meaning of the 
Act: 

Held, also that assuming the lands were not pri- 
vate lands, the terms of the kabuliyat showed that 
they were let for the purpose of cultivation as de- 
fined in s. 5 (2), Bengal Tenancy Act. Serr RADHA 
Krisna THAKUR v. BABU RAGHUNANDAN SINHA 

P.C.5 
S, 26—Death of last tenant without heirs— 

Holding, if reverts to landlord. 

On the death of the last tenant of a holding 
without leaving any heir to the holding, the 
occupancy right is terminated andthe holding 
reverts to the landlord subject to the mortgage 
created by the last holder. MUHAMMAD ZAKARIA v, 
MUHAMMAD NURUL HAQUE Pat. 193 

s. 26 GC, F, (i)-Co-sharer landlords on 
whom notice under $. 26 (C) is not served—Limitation 
to apply for pre-emption—Heasonable time from 
knowledge of transfer. 

In amatter under s. 26-F, Bengal Tenancy Act, 
it is necessary that allthe co-sharer landlords should 
be brought on the record. But at the same time 
those co-sharer landlords who did not receive 
notice of the transfer are not bound by the period 
of limitation of two months of the service of notice 
which is mentioned in sub-s, (1) of the s, :6-F. 
Such landlords may apply for pre-emption within 
a reasonable time oi their knowledge of the transfer. 
BRoJENDRA KUMARE BANERJEE V. SYMANNESSA BIBI 

| Cal, 576 
—-———§8 26 F, 188—Application under s, 26-F — 

All co-sharers not mentioned in deed of lransfer— 

Whether parties to the application. 

Under s. 188 read with s. 26-F, Bengal Tenancy 
Act, all persons who are in fact co-sharer landlords 
must be made parties to an application under 8. 26-F, 
Bengal Tenancy Act, whether all such persons are 
namedin the notice of the transfer or not Con- 
sequently where a person is described as the sole 
landlord under the deed of transfer and notice of 
transfer is issued only to him, and there are other 
co-sharers aswell, wuich fact such person knows, 
he must implead these other co-sharers also within 
time in the application under s. 26-F, Bengal Tenancy 
Act. Otherwise his application will be rejected. 
ADHAR CHANDRA SAHA v. GOUR CHANDRA SAHA 

Cal, 823 
5. 26-J. Sze Beng 1 Tenancy Act, pee 
52 


S. 26-J— Order 
appealable. 
No appeal lies from an order in a proceeding 
- under s, 26-J, Bengal Tenancy Act. PrirHwi Cuanp 
v. ELAHI BuxsH MOHAMED Cal. 666 
———- 8, 52 (1) (a) Tenant losing use of his land 
owing to. depostt of sand—Abatement of rent 
|. Olause (@), s. 52 (1), Bengal Tenancy Act, recognizes 


- 
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that diluvion is not the only way in which land may 
be lost to the tenure or holding, and, once it has been 
found in such cases thatthe use of the land has 
been asmuch lost to thetenant as it would have 
been in the case of diluvion, it is for the landlord 
to show that there are circumstances which would 
disentitle the tenant to obtain relief by way of 
abatement of rent. Where the land was covered 
with sand two cubits deep, it must be held that 
there was a reduction of area and the tenant will 
have a right to abatement of rent under s. 52 (b). 
AMBIKA DassyA v BEJOY CHAND Mouatap Cal. 78 
§.60— Bengal Land Registration Act (VII 

of 1876), s,78—VPerson not recorded as proprietcr— 

Whether can obtain decree for rent, 

Where a person institutes suits for recovery of 
rent is not recorded as proprietor in the registra- 
tion department, he is debarred from getting decrees 
for rent in view of s. 60, Bengal Tenancy Act 
with s. 7P, Land Registration Act. DBARICHHNA 
Kutar v. KAMYAD Kuar Pat, 1032 
——-— §.68—Mauzas, lease of— Arrears of rent— 

Damages—Power of Court to award—Eztent of 

damages that can be awarded, 

Where mauzas are leased, the leases aie ordinarily 
within the purview of the Bengal Tenancy Act, 
Section 68 of which Act empowers the Court to award 
damages in suitable cases coming within the Act. 
Courts can award damages not exceeding 25 per 
cent. on the amount of rent decreed. Hira LAL 
SINGH V RINKAURI SINGH Pai, 1060 
ss 115-060, 180-A (9)— Decision settling rent— 

Second appeal, if lies— Decision as to how many 

years utbandi tenants had been occupancy raiyats, 

tf will make decision appealable, 

No second appeal lies to the High Court from a 
decision settling rentand a mere decision of the 
question for how many years the witband: tenants 
had been occupancy raiyais will not make the deci- 
sion an appealable one. BADRI NARBAYAN v. ABDUL 
MANDAL Cal, 466 
———— §8.116, 120— Private lands— Presumption 

as to— Record of lights negativing contention as to 

private naiure of lands—Admission in kabuliyat 
that lands were khudkasht— Efect of. 

On the question of private lands, ıt is the duty 
of the Court, as provided in s. 120 of the Ten- 
ancy Act, to presume that land is nota proprietor's 
private land until the contrary is shown. Further 
when the lands in suit are entered in the survey 
khatian, completed in 1899, as “ Proprietor’s bakasht, ' 
and other documenta make clear thatthe entry in 
the Record of Highis negatives the contention that 
they are private lands and it is entitled, to the 
statutory presumption of correctness, the admission 
in the kabuliyat thet the lande were “ khud- 
kasht © cannot be accepted as a clear admission 
the possession of the 
proprietors but were also ziraat, or private land. 
Sri RADHA Krisuna THAKURJI v, BABU RAGHUNANDAN 
SINHA P.C.5 

$.148—Decree partly for assigned rent and 
partly for rent for period during which plaintiff 
was tandlord—W hether a rent decree, 

The decree ina suit partly for assigned rent and 
partly for rent for the period during which the 
plaintiff was the landlord, is a rent decree. MUHAMMAD 
Nazim Kuan v. RAMJIWAN SAHU Pat, 396 
$.153—Question of bhaoli versus nagdi— 
Decision in favour of plaintiff—Fact that decree 
decides question of amount of rent annually payable 
by tenant— Whether renders appeal on other matiere 
admissibles 
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Where the question of bhaoli versus naqdi has 
been decided in favour of the plaintiff the fact that a 
question asto the amount of rent annually payable 
by the tenant has been decided is not sufficient to 
render admissible an appeal from the decision of the 
suit or appeal asa whole on other matters which 
have been there decided. Paras SINGH v. Hru Pusan 
SINGH Pat. 385 
— $8. 153, Expl, 174—Munsif setting aside 

sale on ground of non-service of process—Appeal 

to Distriet Judge, if lies. 

A Munsif set aside asale on the ground of non- 
service of processes and there was no other ground 
of fraud independent of this : 

Held, that no appeal lay from the order setting 
aside the sale, to the District Judge. BINDU BASHINI 
DEBI v. PROVAT CHANDRA SARKEL Cal, 448 
———-§.163, Sez Evidence Act, 1872, 5. 114 348 


——-—— $, 171—Mortgage created by operation of 
6. 171—Effect of—Mortgage if depends on trans- 
ferability of holding — Binding effect on landlord 
The validity of the mortgage created by the- 

deposit under s. 171, Bengal Tenancy Act, does not 

depend upon the question whether the holding is 
transferable or not. Thisisa special provision made 
by the legislature to enable a person having interest 
in a holding which would be voidable by the sale to 
make deposits to prevent the sale, and on making 
such deposit certain legal rights are conferred upon 
that person. The validity of the mortgage created 
by operation of s. 171 and of the possession delivered 
tothe mortgagee under it, do not depend on the 
transferability or otherwise of the holding, but 
it is bindingon the landlord even when the holding 
is not transferable, MUHAMMAD ZAKARIA v. MUHAMMAD 
NURUL HAQUE Pat. 193 


s 173—“Any person interested in the sale’ 
in 8.173, meaning and significance of—Competency 
of mortgagee of part of holding to get sale set 
aside. 

‘The expression “any person interested in the 
sale” which occurs in gs, 173 of tbe bengal 
Tenancy Act is fairly comprehensive and is even 
more comprehensive than the expression “any per- 
son whose interest is affected by the sale” which is 
usedin O. XX1, r. 9 of the Code of Civil 
Procedure. Thus even though the interest of a 
mortgagee of a part or whole of the holaing may 
not be affected 1f if is finally adjudicated that 
the holding ispurchased by the judgment-debtor 
himself, yet there can be no doubt that his mort- 
gage is jeopardised as soonas the holding is sold 
and that fact alone is sufficient to enable him 
to maintain an application under s. 173 of the 
Bengal Tenancy Act. BRAHMDEO SINGH v, JankriLar 

Pat. 721 

——~—— 8, 173—Application by judgment-debdtors 
directed against auction-purchaser for setting 
aside sale—S. 47, Civil Procedure Code (Act V of 
1908), if applies. 

An application by a judgment-debtor to set aside 
the sale under s, 173, bengal Tenancy Act, involves 
a question relating to the execution and satisfaction 
of the decree,as between the parties to the suit, 
Section 47, Oivil Procedure Coae, applies in such a 
case and an appealand second appeal are compet- 
ent, PARTHASARATHI Kay v, AHINDRA Nata Ray 

Cal. 347 
~—-——-S, 173—Civil Procedure Code (Act V of 

1908), O. XXI, r. 99 —Application by mortgagee of 

portion of holding sold in execution of rent 

decree, to set aside sale on ground of purchase by 








judgment-debtor—Application, if can be treated as 

one under s. 3173, Bengal Tenancy Act. 

Courts in exercising their powers are not to be fet- 
tered by the mere fact that the party concerned has 
chosen to describe his application by a particular 
label but should look to the essence of the whole 
matter before it. An application by a mortgagee of 
a portion of a holding which has been sold in 
execution of a rent decree, to set aside the sale, 
under O. XXI, r. 90, stating as one of the 
grounds of hisapplication that the holding had 
been purchased by the judgment-debtor himself, 
can betaken as an application under s 173, 
Bengal Tenancy Act, and there is nothing pre- 
venting the Court from setting aside the sale 
if satisfied thatthe holding was purchased by the 
judgment-debtor himself. BRAHMDEO SINGH V, JANKI 
LAL 





c Pat. 721 
—S. 174. Sze Bengal Tenancy Act, 1r85, 
s. 153 448 
s. 174— Fraud antecedent to decree, if a 

ground for setting aside sale, 
Any fraud antecedent to the decree cannot be a 
ground for setting aside a sale under s. 174, 


Bengal Tenancy Act. BINDU BASHINI DEBI v, PROVAT 
CHANDRA SARKEL Cal. 448 
————$, 174 (5), as amended in 1928— 

“Allowed” in cl. (3), meaning of—Deposit, when to 

be made, 

Obiter.—The word ‘allowed’ in the cl. (3) of s. 174, 
Bengal Tenency Act, should be read in the sense of 
‘entertained’ and the deposit should be made at the 
time of filing of the application for setting aside the 
sale andnot before the hearing of the application, 
KULODA Prasan MAJUMDAR v. KUMAR PRATIVA Nata 
Roy Cal 420 
————$, 174 (5) as amended In 1928—Deposit 

not made— Appeal dismissed—Second appeal, if lies. 

No second appeal lies from an order dismissing 
an appeal for not making deposit as required by 


s. 174 (5), Bengal Tenancy Act. Kutopa Prasap 
MAJUMDAR Vv. Kumar Prativa Nata Roy Cal. 420 
—$.174(5), (3) as amended in 1928— 





~ Amendment of cl (5)—Hffect, if retrospective. 

Clause (5),8,174, Bengal Tenancy Act as amend- 
ed in 19:8, has no retrospective effect.  KULODA 
Prasad MAJUMDAR v. Kumar Prativa Nats Roy : 

Cal. 420 
—_—-$. 180-A (9)—Trial Court s duty to calculate 
average rent for last six years. 

It is obligatory under s. 1»0-A (9), Bengal Tenancy 
Act,onthe trial Court, to calculate the average of 
the rent that was paid forthe previous six years, 
BADRI NARAYAN V. ABDUL MANDAL Cal. 466 
—--——§S. 182, 26-J—Kaiyat holding homestead 

otherwise than as part of hisholding—Tenant if a 

raiyat as regards that homestead—Transfer of part 

of homestead—A pplication by landlord under $. 26-J 

—Maintainability of. 

Where the tenant is a raiyat holding his homestead 
otherwise than as part of his holding and his 
landlord is a tenure-holder, with regard to the 
homestead the tenant becomes a rawat under the 
Bengal Tenancy Act andin casethe tenant transfers 
part ofthe homestead, the landlord can maintain 
an application under s. 26-J, bengal Tenancy Act. 
TARAK NaTH ( HAKRAVARTI V. GANGADHAR DE Cal, 452 


s, 188. Sze Bengal Tenancy Act, 1283, 

s 26-F 823 
———~ Sch. HI, Art. 3—Applicability of. 

Schedule Ill, Art, 3, Bengal Tenancy Act, only 


applies when the person effecting the digpcssession 
is the landlord of the plaintiff. Where there is ua 


Vol. 154] . 


Bengal Tenancy Act—concld. 


relationship of landlord and tenant between the 
defendant ani the plaintiff, the general law of 
- limitation applies. KHONDAKAR KASEMALI v HRIDAY 
Naty MANDAL Cal. 476 (b) 
Bengal Village Self-Government Act (V of 
1919), ss. 74, 81—Intimation to Union Court 
about application to Civil Court must be given 
before commencement of suit in Union Court- Crvil 
Procedure Code (Act V of 1908), ss, 21,22, 


Under s. 74, of the Bengal Village Self- 
Government Act, the Union Court has con- 
current jurisdiction with the Court of the 


Munsif; but the Munsif has the power to with- 
draw the suit on the application of the defendant 
made in accordance with the provisions of s. BJ, 


Bengal Village Self-Government Act. Accord- 
ing to the latter section, if before the com- 
mencement of the hearing of the suit, the de- 


fendant notifies to the Union Court that he in- 
tends to apply, that Court shall postpone the trial. 
It is necessary, therefore, that an intimation to the 
Union Court be given before the commencement 
of the hearing of the suit. Masip Bux MONDAL v, 
AJGHAR MANDAL Cal, 105 
Bihar and Orissa General Clauses Act (l of 

1917),S. 30. See Bihar and Orissa Municipal Act, 

1922, s. 287 367 
Bihar and Orissa Municipal Act (VII of 1922), 

ss. 4 (38), 287, 288—Hzposure of food unfit for 

human consumption — Liability for punishment 

under 3, 288. 

When food unfit for consumption is exposed 
for sale, the exposure constitutes an 
offence under s., 273, Penal Code, and the 
person in possession of such food is one who 
is punishable under the Bihar and Orissa Munici- 
pal Act. MADAN Lat BRIJU LAL v. EMPEROR 

Pat. 367 


—— S, 275. Sere Provincial Small Cause Courts 
Act, 1887, Sch. 1], Arts. 8, 13 877 

> $SS. 285, 286—Scope of—Séizing and 
removing of articles as unfit for human consumption 
—Sanitary Inspector, if has power to seize and 
remove—Sanitary Inspector seeking to seize— 
Owner of shop deciining to allow removal—Offence 
under Penal Code (Act XLV of 1860), s. 186, if 
committed, 

Section 285, Bihar and Orissa Municipal Act 
merely authorises the “inspection and examination” 
and not the seizure of such articles of food or 
drink as may be found in a shop which the 





Commissioners enter. There is no power under 
that section to seize any of the articles. Under 
s 286 it isthe Commissioners alone who may 


seize and removearticles unfit for human con- 
sumption and not, as in the case of s. 2&5, any 


person authorised by the Commissioners. Conse- 
quently when a Sanitary Inspector who is not 
authorized to seize the oil which isunfit for 


the owner of theshop will 
be within his rightsin declining to allow the 
oil to be taken from his shop. Conviction of 
the owner of the shop under s, 186, Penal Code 
will, therefore, be illegal. EMPEROR © BHARAT PRASAD 
SINGH Pat.187 
————§, 287—S, 2&7, scope of—Destruction of 

food under s. 287—Penal Code (Act XLV of 1-60), 

g.273—Prosecution under, if barred—Bthar and 

Orissa General Clauses Act (I of 1317), s. 30), 

Section 287, Bihar and Orissa Municipal Act 
does not contemplate judicial proceedings, 
put merely executive action, and its object 
is pot the“punishment of the person in pos- 
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Session of the noxious food but prevertion 
of its sale to the public. Destruction of the 
food is no barto prosecution under s. 273, Penal 
Oode Mapan Lau BRIJU LALU Emperor Pat 367 
Bombay City Land Revenue Aci(il of 1876), 

s, 14. Ses Vivil Procedure Code, 190%,8 80 861 
Bombay Cooperative Societies Act (VII of 

1925, ss. 57, 54, 56, 64, 64-A. Sge Civil 

Procedure Code, 1908, 5, 9 583 
-————S. 60—Whether refers only to offences under 

that Act. 

Section 60, Bombay Co-operative Societies Act, 
refers only to offences under the Act and not to 
those under the Penal Oode. SARIDHAR MAHADEO 
PATHAK v. EMPEROR Bom, 600 
S. 70—Service of notice of an application 

for permission to sue as pauper—Whether amounts 

to notice under s, 70. 

Section 70, Bombay Co-operative Societies Act, is 
mandatory andthe service ofa notice of an appli- 
cation for permission to sue as a pauper does not 
amount to the notice required by the section. MARUTI 
DAVALARAM V. NAMDEV CO-OPERATIVE SOCIETY 

Bom, 735 
Bombay High Court (Original Slde) Rules, 

1930, r. 875—Civil Procedure Code (Act V of 

1908), O. III, r. l—Attorney of High Court—~ 

Whether can file appearance on behalf of client 

for limiled purpose only— Attorney filing appearance 

in pending suit~Duty to act for client throughout 
proceedings. 

The party who wishes an attorney to appear on his 
behalf and to relieve him of the necessity of filing 
an appearance in person cannot be allowed to make a 
convenience of the machinery of the High Court by 
authorising the attorney to act fora limited purpose 
only. Neither O. III, Oivil Procedure Code, nor an 
of the Bombay High Court Rules (Original Side), 1930, 
has the effect of authorizing an attorney of the High 
Oourt to file an appearance fora limited purpose only 
in an ordinary cause under the original civil juris- 
diction of the High Court. The attorney cannot be 
allowed by the use of such device to obviate the 
necessity of obtaining under the High Court Rules 
a discharge from the Court ora Judge of the obliga- 
tion he is under to act for the party till the termina- 
tion of the proceedings. 

Rule 875, Bombay High Court Rules (Original 
Side), 1930, contemplates that the attorney who files 
his appearance on behalf of e litigant in a pending 
suit is to act for him throughout those proceedings 
unless prior to his withdrawal he has obtained a 
discharge by an order of the Court or a Judge, 
KopooMaL JETHANAND v, HIRANAND VISHINDAS 

Bom. 159 
Bombay Land Revenue Code (Act V of 1879), 

s, 3—"Khoti” grant, whether an alienation. 

A khoti grantis an alienation within the meaning 
of s. 3, Bombay Land Revenue Code. Ssorgrary 
or State v Farepoon JIJIBHAI DIVECHA Bom, 278 
SS, 3 (20) and 65- Grant of a portion of the 

village with all rights of Gorernment and permanent 

lease of the rest Alienation, if within 3. 3 :20)— 

S, 65, if applies— Grantee, if entitled to enhanced 

non-agriculiural assessment—Ownership of foreshore, 

The plaintiff was the khot or lesseato whoge 
ancestor the village of Mohul, situated in Trombay 
inthe island of Salsettee, forming part of the 
District of Thana, had heen granted by the British 
Government, partia inam andthe remainder in 
permanent xhoti,7. e, lease subject to certain 
conditions stated ina sanad or a kowi dated April 
20, 1831, The kowl contained, “the above village ig 
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given to you under a Tharav (agreement), without 
the Abkari (revenue relating to Excise Department) 
from the current year 1830-31. Inthe said village 
some lands are cultivated and some trees are barren 
and Government has rights over the said lands and 
trees and over the income thereof. Out of the same, 
Government has retained some right mentioning 
thesame inthis kowi (lease). Except that right the 
wholeright has been granted to you, 
on enjoying the same. This kowl (lease) will not 
prejudice the rights of any one who may have in 
respect of the land or in respect of any (other) item, 
“Bab in the said village, And it should be clearly 
noted that this kowi will not enable you to exercise 
rightsin respect of the items (‘ kalams’’) over which 
the Government has no right at present. You will 
be entitled to exercise rights only in respect of 
those items (“kalams”) over which the Government 


hasrightand whichare given in writing in this 
kowl (lease). 
The plaintiff sued the Secretary of State 


for a declaration that he was entitled to take 
royalty in respect of removal of earth, stone, murum 
and cutting of teak trees in certain lands of the 
village in virtueof his aforesaid sanad, that the 
levy of non-agricultural assessment by the Government 
on certain buildingserected by the plaintiff on his 
land in the said village was illegal and for a refund 
ofthe same and to recover possession from the 
Government of a part of the lands forming the 
foreshore of the said village which was surrounded 
on three sides by the sea and for the alternative relief 
of compensation, The plaintiff's case, in substance, 


was that under the grant of 183], he was entitled - 


to collect and take all the revenues of ihe village 
from various sources except the abkari, subject to 
the payment of a fixed amount to the Government, 
that the grant was of the village itself and carried 
with it all the rights which the Government had in 
he village, which included the aforesaid right to 
royalty for minerals and teak trees, exemption from 
the levy of non-agricultural assessment for buildings 
erected by him on the land andthe right tothe 
foreshore,i. e, lands lying between high and low 
water-marks at spring tides. The defendant dis- 
puted this claimonthe ground that the grant was 
not of any proprietary right but was only limited 
to a lease of the agricultural revenue, that Govern- 
ment granted only those rights which were expressly 
mentioned in the kowi, and all other rights including 
non-agricultural and sub-soil rights being reserved, 
they did not pass under the grant : 

Held, that the grant was of all the revenues 
derivable from the village, except abkari, and not 
merely the agricultural revenue and therefore the 
grant was of the village itself, and consequently, the 
plaintiff was entitled to the royalty claimed by him. 

Held, also,that the grantee wae entitled to erect 
any structure withoutthe payment of extra assess- 
ment to the Government, irrespective of the terms 
ots. 65, Bombay Land Revenue Code and the 
Government was not entitled to levy any non- 
agricultural assessment on these buildings: 

Held, further that though the presumption is that 
the Crown isentitled to the foreshore unless it can 
beshown from any particular grant that the 
foreshore is conveyed under it, that presumption was 
satisfactorily rebutted in this case by the terms of 
the grant. Secrerary or State v. FAREDOON JIJIBRAI 
DIVEOHA Bom, 278 
- ss. 26, 137, 151—Public moneys due by 

Subordinate Revenue Officer in default—Mode of 
- pecovery—Rule giving priority to Government— 
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Limitations of rule—Public money due not in 
respect of current year— Priority over other debts, 
if available. 

Section 26 of the Bombay Land Revenue Code, 
provides thatthe Collector may take steps to recover 
any public moneys due by a Subordinate Revenue 
Officer in default, inthe same manner and subject to 
the same rvles as are laid down in the Act for 
recovery of arrears of land revenue from defaulters. 
The public moneys in respect of which there is 
default are not made recoverable in terms as arrears 
of land revenue, nor is any charge in respect of 
those moneys given upon any property of the officer 
in default, but the moneys are to be recoverable in 
the same manner and subject to the same rules as 
are laid down in the Act for recovery of arrears of 
lend revenue 

Section 137 of the Code which confers priority 
upon the Crown for land revenue over other debts 
of the personliable for land revenue, cannot be 
said to provide a method or bea rule for the 
recovery of arrears of land revenue within s. 26 of 
the Code Butif the provisions giving priority to 
Government can be said to constitute a rule for 
the recovery of land revenue, then one must 
read ss. 137 and 151 together, and reading these 
two sections together, the rule giving priority 
is limited in this way, that it confers priority only 
in respect ofarrears forthe current year and not 
for arrears of past years. Consequently, where the 
public moneys due by an officer in default 
are not in respect of the current year, then 
they cannot get priority over other debts of 
the officer. The provisions of ss. 137 and 151 
giving priority in respect of Government claims 
for land revenue relate to matters of title, while 
s. 26 makes applicable to public moneys due by a 
revenue officer only the machinery for the recovery 
of arrearsof land revenue. BALMUKUND JAGJIVAN 
GUJRATHI Vv, COLLECTOR, ARMEDNAGAR Bom. 519 


—---——§. 65. Sez Bombay Jand Revenue Cede 
1879, 5. 3 (20) 278 
— ss, 137, 151. See Bombay I and Revenue 
Code, 1§79, s 26 519 
———— 55, 204, 208, Sze Bombay Revenue 
Jurisdiction Act, 1876, s. 11 669 


Bombay Pleaders Act (XVII of 1920), s. 25— 
Accepting brief on both sides—Professional miscon- 
duct, 

Where a Pleader presents a vakalainama on behalf 
of an accused and on his behalf argues an applica- 
tion for bail, and atthe hearing he presents another 
vakalainama on behalf of the complainant but when 
the facts are brought to his notice, applies for the 
withdrawal of the second vakalainama, the Pleader is 
guilty of professional misconduct and should he 
severely reprimanded. GOVERNMENT PLRADER, BOMBAY 
v RAMANLAL Bom. 335 


—~-—--—§ 25—Reasonable cause— Cause, when can be 
considered reasonable. 

The High Court can take disciplinary action against 
Pleaders under the Bombay Pleaders Act (XVIL 
of 1920). There is no substantial difference between 
a case dealt with under the Bombay Pleaders Act on 
reasonable cause anda case dealt with under the 
Bar Councils Act for misconduct. There cannot be 
a cause being considered reasonable for taking dis- 
ciplinary action against a pleader unless the pleader 
had beea guilty of misconduct, and if miscon- 
duct is proved, that amounts to reasongble cause. 
JAMSHED V, KAIKBUSHRU Bom. 546 F, B, 
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Bombay Prevention of Adulteration Act (V of 
1925), ss. 16 and 14— Evidence of public analyst 
— Right of aecused to cross-examine— Prior condition 
of deposit of fees before summoning him —Legality 


of. 

Section 14 of the Bombay Prevention of Adultera- 
tion Act has conferred upon the certificate 
of a public analyst a special privilege. It 
is provided that the production of such a cer- 
tificate shall, until the contrary is proved, be sufi- 
cient evidence of the facts therein stated. ‘This 
provision confers a privileged position on these 
certificates, but that privilege must not be so far 
extended as io deprive the acc. sed perscn of the 
ordinary right to which every person accused of 
any offence is always entitled. He has a right to 
cross-examine any witness whom the prosecution 
has produced against him. This right is not to be 
taken away because for special reasons a public 
analyst has been allowed to give his evidence in 
writing and not by word of mouth, This the Act 
itself expressly provides. It confers upon the accus- 
‘ad person the right torequire the Court tosummon 
the public analyst as a witness end it lays upon 
the Court the duty of summoning that witness 
accordingly, and this obligation cannot be defeated 
by impesing asa prior condition the deposit of a 
prohibitive fee. HAJI Goxar JETHA v. EMPEROR 

Sind 514 
Bombay Prevention of Gambling Act {IV of 

1887), ss. 4, 5,6, 7— Prosecution under s. 5, if 

should be preceded by search by Police—‘Found’ in 

s 5, meaning of—-Accused in common gaming 

house- Arrest in neighbouring house where he had 

taken shelter — Accused, if can be said to be ‘found’ 
in common gaming house. 

A prosecution under s. 5, Bombay Prevention of 
Gambling ‘Act, need not necessarily be preceded by 
a search under s.6. A prosecution under gs, 4, or 
s. 5, might be launched on evidence quite independ- 
ent of Police evidence, for example, the evidence 
of neighbours, and it is not possible to read s 6 
aslaying down 8 condition precedent to the launch- 
ing ofa prosecution under s.4 or 8.5. Sections 6 
and 7 are enabling sections, and give powers to 
the Police to facilitate proof of their case, but do 
not make a search obligatory before any case be 
launched, There is, therefore, no sufficient reason 
for restricting the prima facie meaning of the 
word ‘found’ ins. 6. A person may be said to be 
found in a place where he is actually present, and 
there is nothing in the section to show that the 
word “found” refers only to a finding by the 
Police. Where the accused is arrested ina house 
near acommon gaming house, where he had taken 
shelter, he must be deemed to be ‘found’ in the 
common gaming house within the meaning of s 5 
and it is necessary that he shovld have been 
* found there by the Police. EMPEROR v. SHANKAR 


Venxosa Onavan Bom, 634 
Bombay Reguiation XVII of 1827. SEE 
Crown— Prerogative 861 


~—— Whether applies to lands in Bombay City. 
Bombay Regulation XVII of 1827, is limited in 
its application to the mofussil districts of the 
Bombay Presidency and does not apply to lands 
in the town and island of Bombay which are 
governed by Regulation XIX of 1827, COLLECTOR oF 
BOMBAY v. KAMALAVAHOOJI MAHARAJ Bom. 861 
Bombay Revenue Jurisdiction Act (X of 1876), 
s. 11—Commissioner's order—Appeal to Government 
—Copy of order complained against not annexed— 
Presentation, if proper—Suit, if barred—Bombay 
Land Revenue Code (Act V of 1878), ss. 204, 208. 
Presentation of a second appeal to Government 
4“ 
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Bombay Revenue Jurisdiction Act—concld. 


against the Commissioner's decision without annex- 
ing a copy of theorder appealed against, as required 
by s 20iread with s. 208, Bombay Land Revenue 
Code, is not presentation in proper form, Consequ- 
ently, a suit for recovery of possession of the proper- 
ty involved is barred underthe Bombay Revenue 
Jurisdiction Act, 1876. ABDUL Karim HAJI DAGUBHAI 
V SECRETARY OF STATE Bom. 669 
Bombay Tolis on Roads and Bridges Act (ill of 

1875), 8 11—Penal Code (Act XLV of 1860), ss. 21, 

186--Toll contractor and his servant empleyed 

under s. 11, if public servants— Accused motor 
driver evading toll on six days by taking side track 

—Non-stopping at toll bar though signalled by 

contractor— Obstruction of public servant in discharge 

of his duty, if committed—One trial for all six 
evasions and one sentence—Whether legal- Criminal 

Procedure Code (Act V of 1898), s. 234. 

The toll contractor and his servants employed 
ander s. 11, Bombay Tolls on Roads and Bridges 
Act are public servants within the meaning of s., 21, 
Penal Code. 

Where a licensed driver ofa bus drove his motor 
bus through a checking toll bar on six days without 
stopping to pay toll, although the toll Collector 
signalled to him to do so : 

Held, that he prevented the toll contractor or his 
servant from collecting the dues under the provi- 
sions of the Tolls on Roads and Bridges Act, and 
thus obstructed him in the discharge of his 
duty: 

Held, also that as each evasion of the toll wasa 
separate act, but he was tried at one trial for all 
the six evasions and one sentence of fine was imposed 
on him, the conviction was bad being in contraven- 
tion of 5.234, Oriminal Procedure Code, EMPEROR v. 
SULEMAN ABBA Bom, 556 


Bond, ifa movable property. 


A bond, asa physical object, is movable property. 
QHIVAPRASAD SINGH v PRayaGKUMARI DEBEE Cal. 479 
Burma Forest Act (IVof1902), ss 55 id), 58 

(a)—Rules under ss, 87 (b) (vi), 98— Master giving 

property hammer to servrant— Unlawful felling of 

timber by servant— Inability of master— Liability 

by Statute—Offences under ss. 55 (d) and 58 (a) 

—Nature of — Master and servant — Criminal 

liability. ; 

The appellant obtained from Government a grant 
of 500 acres of land (which was taken out ofa 
forest reserve) for the ostensible purpose of cultiva- 
tion of kapok. He paid the royalty due for the 
teak standing on the land and was allowed to fall 
trees on certain conditions. He was also allowed the 
use of a property hammer for this purpose. He 
entrusted thehammer to his servant who supervised 
the felling of the trees. The servant was subse 
quently convicted and sentenced on _ three 
separate charges. namely, (I) unlawfully felling teak 
trees in areserved forest, under s. £5 (dj of the 
Forest Act, (2) unlawfully felling teak trees on 
public forest land, under s. 58 (a), and (3) impress- 
ing a property hammer mark on green teak timber 
and on timber which had been unlawfully felled 
under r. t7 (b) (Ti read with r. 98 The 
appellant was subsequently convicted under 
r 87(b) (vi) andr. 93of the Rules made under the 
Forest Act. His defence was that the offences were 
committed by the servant without his knowledge or 
connivance and that he was not liable : 

Held, that although a master would not be crimi- 
nally liable for every act of his servant amounting 
to an offence under the Forest Act, yet it was plain 
from the language, scope and objectof the Forest 
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Act, that the Legislature intended to fix criminal 
responsibility upon the master, who in accordance 
with a license, contract, or other agreement, issued 
under Rules framed under the Act, is permitted 
to extract forest produce, foracts in contravention 
of such Rules, orthe terms of thelicense or agree- 
ment, done by hisservant in the course of his em- 
ployment, and undercover ofthe license or agree- 
ment, although such acts were not authorized by 
and were done without the knowledge of the master. 
The Forest Act provides inter alia that no right 
shall be acquired in or over a reserved forest ex- 
cept under a grant or contract made byor with the 
Government, and that no person shall fell or mark 
any reserved trees growing on public forest land 
except under an agreement with or license issued 
by Government. The duty isan absolute duty. cast 
upon the lessee or licensee, or person permitted to 
fell or mark timber, namely. todo so only in ac- 
cordance with the terms under which his license or 
agreement was issued—but such a person would not 
ordinarily fell or mark the timber himself ; in ordi- 
nary circumstances these acts would be performed 
by his servants. The object of the Forest Act, 
would, therefore, manifestly be defeated if a lessee 
or licensee, when charged with an infringement of 
the conditions of his agreement or license, were 
allowed to plead in defence that the infringement 
was committed by hisservants without his know- 
ledge or connivance. Mauna Ba Cuo v. EMPEROR 

Rang. 57 
Burmese Buddhist Law—Adoption—Docirine of 
` death-bed. gifts, if can be applied to death-bed 

adoption, - 

The doctrine of death-bed gifts cannot by analogy 
be applied toa death-bed adoption because the effect 
of adoption is not to transfer property away from 
the family, but by creating an heir or adding tothe 
number of heirs io keep the property within the 
family, Ma Muv. U Nyon Rang, 201 
—--——— Husband and wife—Wife not making any 

claim to husband's payin property but attesting mort- 

gage deed and paying znterest—Suit and decree by 
mortgagee--Wife, if estopped from saying that 
decree is inoperative against her interest— Evidence 

Act (I of 1872), 3 115. 

Where the conduct of a Burmese wife in refrain- 
ing from making any claim to her husband's payin 
property and in referring to it as her husband's prop- 
eriy, in attesting the mortgage deed, and in paying 
interest thereon is definitely calculated to induce 
the mortgagee to believe that she had no interest 
whatsoever inthe land, and for that reason, the 
mortgegee refrains from making her a party in the 
mortgage suit, she cannot subsequently come for- 
ward and claim thatshe hasan interest in the 
mortgaged property and thatthe decree obtained by 
the mortgage in inoperative against that interest, 
Ma Suis v. N. R. M K.N. R.M. Firm Rang. 1061 
———— Inheritance—Husband living with first 

wife and carrying on business—Second wife living 

separately and more a burden than an asset— Second 
wife, if entitled to share in husband's estate, 

The deceased A had married B as his first wife 
it was with ber that he lived as a rule:it was 
with her that he worked jointly and carried on his 
business transactions. M was merely a woman 
whom he keptin a separate house and with whom he 
frequently stayed but who took no part in his 
business affairs, who contributed in no way towards 
the acquisition of his property and who wasfrom 
the ease point of view a liability rather than an 
asset ; 


= 


Heid, that the presumption was against M being a 
wife of equal status with the chief wife Band that 
as M was the junior wife and as she lived separately 
from her hushand and his chief wife and contributed 
nothing whatever to the common property, she was 
not entitled to sbare in the estate of ber deceased 
husband A. Ma Baw v. Ma Pwa Cur Rang, 265 
Inneritance— Wives share equally only 

when they are of equal status. 

Under Burmese Buddhist Law, before a second 
wife can succeed to her husband's estate she must 
show thather connection with the deceased was 
such that she may besaid to have been endowed with 
proprietary as well as personal rights. 

Although it is quite lawful fora Burman Buddbist 
to have two wives of equal status, who are entitled 
to share equally in his estate, for the wives to share 
equally, it must be shown that they are of equal 
status. Ma Baw v., Ma Pwa CHIT Rang. 265 

Minor—De facto guardian -- Whether can 
bind ward by personal corenant to pay money. 

A person by describing himself as de facto 
guardisn of a minor cannot, according to the per- 
sonal lawof Burmese Buddhists, clothe himself 
with the legal power to sell or mortgage the minor's 
property. Much more so is a guardian debarred 
from bindingbis ward by a personal covenant 
topay money. Maung Sauw Ko v, NON, Frem | 

Rang, 72, 
—~—_——_~-—— De facto guardian—Powers of— 

Ha can encumber or dispose of property of 

ward. 

Burmese Buddhist Law does not recognize 
guardians of the property of minors, A de facto or 
a natural guardian of a Burmese Buddhist mivor 
cannot validly dispose of or encumber in any way 
the property of his ward. To be enabled todo so a 
person must first apply to be appointed guardian, 
and obtain the sanction of the Court under the pro- 
visionsof the Guardiansand Wards Act. Maune Pyu 
Gyr v. V. R.M. A. L. FIRM Rang. 131 
— Partition, if can be effected by minor 

children —Guardian — De facto guardian, if can 

make election on behalf of minor in regard to 
partition ofestate in which minor has vested 
interest. 

No partition can be effected when children are 
minors and they have no guardian appointed in 
accordance with Jaw. A partition in such circum- 
stances implies an agreement between the parties 
concerned. It isin effect a contract whereby one 
party abandons his claimsin consideration of 
receiving certain definite property, In any such case 
of partitionitis for the children to decide whether it 
isto their interests to. demand the partition of the 
estate at once on their surviving parent's re-marriage, 
or to leave the estate in the parent's hands and take 
their share on the parent's death, Minor children 
are incapable of makingsucha decision. A de facto 
ora natura] guardian of a Burmese Buddhist minor 
cannot validly dispose of or encumber in any way 
the property of his ward. Tobe enabled to doso 
a person must firstapply to be appointed guardian, 
and must obtain the sanction of the Court under the 
provisions of the Guardians and Wards Act, In 
the same way ade facto guardian of a Burmese 
Buddhist minor cannot make any election on behalf 
of a minor in regard to the partition of an estate 
in which the minor has a vested interest. P.R. V.S 
P. OHETTYAR Firm v. Marne KYI Rang. 876 

Succession—Re-marriage of one surviving 
parent—Kanitha children, rights of—Share, if 

affected by origin of, estate. P” 
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The “ kanttha” children, on the re-marriage of 
their father, become entitled to a quarter share of the 
estate inthe hands of theirfather at the time of 
the re-marriage, and the quantum of this share is 
not effected by there being 2 or 3 to share therein. 
It is also immaterial how the estate was acguired., 
When the surviving parent re marries, the children 
of the first marriage are entitled to claim partition, 
and this right is a vested right Mauna Pru Gyr v, 
V. R.M, A. L. FIRM Rang 131 
Burmese Customary Law—Adoptlon — Deed of 

adoption duly executed and followed by registration 

—Whether affords proof of adoption-~ Publicity 

of factum of adoption— Necessity of. 

According to the Burmese Customary law, a deed 
of adoption duly executed and followed by registra- 
tion in itself can never afford proof of adoption. 
Publicity ofthe factum of adoption is necessary 
although residence with the adoptive parents is not 
essential to a valid adopticn. 

A formal deed of adoption was drawn up and 
executed in the presence of a number of persons, 
(several of whom signed the instrument as attesting 
witneeses), who were called in to give publicity to 
the formal adoption by the execution of a deed, and 
at the subsequent registration of the document 
there were present the Sub-Registrar, the Civil 
Surgeon, the family hypoongyi, a Chinaman who 
carried on business in a large way as a draper 
a Burmese slipper manufacturer in the same town, 
a hardware merchant and iron monger and the 
manager of the Co-operative Kank : 

Held, that under the circumstances the publicity 
given was sufficient to constitute the adoption a 
valid one. Ma Mu v. U. NYUN Rang. 201 

Adult, if canbe adopted without his or her 
consent. 

Under Burmese Customary Law no adoption of an 
adult can take place without his or her consent. Ma 
Mov. U. NYUN | Reng, 201 
Cattle Trespass ACt(1 of 1871), s. 20—Complaint 

after 10 days of seizure, if time-barred 

Where the occurrence is alleged to have tsken 
place on September 29, 1933, but the complaint is 
not filed till October 10, 1933, the complaint is 
barred by time under s, 70 of the Cattle Trespass 
Act. HEMODHAR SARMAH v, ANANDIRAM Ram SAIKIA 

Cal 197 
C. P. Municipalities Act (li of 1922), ss. 58, 

176 (2) (1)}—Deputy Commissioner, if can delegate 

his duty of holding enquiry— Deputy Commissioner, 

if a persona designata~ Local Government's control 
over him. 

A persona designata must be a single person, 
whether described by name or by office, without 
any yowers of delegation in himself in respect of the 
jurisdiction conferred on him. An examinaticn of the 
rules framed under sr, 176 (2) (1‘, Municipalities Act, 
shows that ihe Deputy Commissioner is not bound 
to hold an inquiry himeelf and that he may direct 
one of his assistants not below the rank of Extra 
Assistant Commissicner to do fo. Such an assistant 
need not be specially empowered by Government 
and it is for the Deputy Commissioner, to decide 
whether he will entertain the application himself or 
direct that such petition be presented to one of his 
assistents. The Deputy Commiesioner. under tle 
rules framed under s. 176 (2) (1), Municipalities Act, 
cannot te considered a persona designata. ‘lle 
Local Government has, by virtue of s. 58 of the Act, 
general powers of contro] over tbe Deputy Ccmmis- 
sioner acting under es.15, 45, 258, KYLA C BELWMIAH 
DURGAIAH v, SEORETARY or STATE Nag. 311 
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——— 8. 176 — Rules under s. 176 (2) (1)—R. 15 B, 
whether deprives Local Government of its power of 
control—Finality of Deputy Commissioner's decision 
— Local Government reversing decision on election 
petition—Power of Civil Court to enquire into 
facis—Civil Procedure Code (Act V of 1908), s, 115, 
The rule that under r. 15-B the decision of the 

Deputy Commissioner shall be final is a rule which 

is operative only as against the parties concerned. 

It precludes any right of appeal, but the finality of 

the decision as between the parties is no barto the 

right of any authority having power to review from 
exercising itsright to do co. The controlling power 
of the Local Government in matters of election 
petitions is in no way abrogated by r. J5-B, making 
the derision final, and the order of the Deputy 

Commissioner, which the Local Government consi- 

ders to be palpably wrong, is open to revision by 

the Local Government as is any other act of a 

Commissioner ora Deputy Commissioner done in 

pursuance of their respective duties under the Act, 
It is competent for the Local Government, in the 

exercise of its legitimate right of control over 
actions of its own officers, to reverse the Deputy 

Commissioner's finding on an election petition and 


no Civil Court can then enquire into the facts of 
the cass. KYLA UHELMIAH DURGAIAH v. SECRETARY OF 
STATE Nag 311 


Charitable and Religious Trusts Act :XIV of 
1920)— Application tor s«accounts—Decision as to 
the nature of property— Whether res judicata 
The Charitable and Religious Trusts Act of 1920 

authorises the District Judge to decide the question, 

whether the property is or is not devoted to public 
religious or charitable purposes This however, is 
only in order to enable him to determine whether he 
would or he would not order the respondents to file 
accounts. The proceedingsare of a summary nature 
and do not fall within the definition of a suit, nor the 
decision operates as res judicata. Prem NATH v. HARI 

Ram Lah 229 

Chota Nagpur Tenancy Act (VI of 1908), s. 5— 
Question, whether tenant is raiyat or tenure-holder 
—Tests to determine Fixity of rent, if a criterion 
— Purpose for which land is let must be looked into 
—Held, on construction of terms, that tenant was 
tenure-holder and not raiyat—Attendant cireum- 
stances, if can be looked into--~Presumption on basis 
of area, if arises—Patta granting all rights except 
right to receive rent payable to supertor landlord 
— Grantee, if a tenure-holder within s. P, 
The question whetheratenant is a 

tenure-holder ultimately depends upon the question 

of facts andthe Court must Jcokto the attendant 
circumstances and no importance can be attach- 
ed tothe mere formof the skabuliyat or to the use 
in itofthe word ‘cultivator.’ Courts are free to 
discover by ordinary mesns the purpose for which 
the right of tenancy was originally acquired. It may 
discover it for example by the construction ofa 
kabuliyat ora patta. Inthe absence of evidence of 
that kind it may discover it by investigation of all 
the relevant circumstances. But the purpose which 
is the subject-matter of the inquiry is the purpose 
of the lessor and the lessee to use the English phrase, 
in the Jetting in question. Onebas to see whether 
their common purpose in respect of this land was 
that the land should he held for collecting rents and 
so forth or for cultivation by the tenant himself. 

Fixity of rent is no criterion for a determination of 

Lue pointat issue, for a raiyati holding may be held 

ata fixed rent equally with a tenure. There is 

nothing inthe Chota Nagpur Tenancy Act which is 


raiyator a 
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inconsistent with there being a raiyat at fixed rate, 
though this class of raiyatis not mentioned in the 
Act Butsucha raiyat will be an cecupancy raiyat 
with all its incidents, rights and liabilities and will 
not have the special rights given toa ratyat at fixed 
rate under the Bengal Tenancy Act, under which 
such araiyat stands in a class by itself. 

The words used were “bazariey khud kasht khwah 
basabil digar jis sabil se munasib samjhen mahasil 
paidawar se mokarreri mazkur ka be tasaruf khudaha 
dar laya karen, ete." meaning that either by cultivating 
themselves or by any other means by whatever 
method they like they may enjoy the produce of the 
mokarrari property, ete., ete: 

Heid, that the Courts were perfectly right to look 
tothe attendant circumstances to judge of the 
purpose for which the lease was acquired and to 
determine the status of the defendant and that the 
lease was nota razycti lease and the lessees were not 
razyats but tenure-holders. 

In cases under the Chota Nagpur Tenancy Act, 
no presumption arises on the basis of area, 

Where a patta grants all the rights intbe land 
except theright to receive the rent payable to the 
superior landlord, the grantee is a tenure-holder 
within the meaning of s 5 of the Chota Nagpur 
Tenancy Act. Bux JAGAvAMBA PRASAD v, MANANANDA 
OJHA Pat. 399 
- s, 64 (31, as amended by Chota Nagpur 

Amendment Act (VI of 1920\—H7fect—Conver- 

sion of land into korkar— No application to Deputy 

Commissioner within two years — Consent of landlord, 

af deemea given—Deputy Commissioner, jurisdiction 





of. 

The effect of s 64 (3) of the Chota Nagpur Tenancy 
Act, is that within two years of the commence- 
ment of the conversion the landlord may apply to 
the Deputy Commissioner to eject the cultivator 
and may in such application prove that the work 
was begun without his consent. If he fails to 
take this step then his consent will be deemed 
to have been given, and the concluding sentence 
added by amendment has the effect of giving to 
the Deputy Commissioner exclusive jurisdiction in 
the matter of ejecting a tenant or a resident of 
the village from land which he has begun to 
convert into korkar. Circumstances may occur in 
which a tenant or resident begins conversion and 
then abandons the attempt, but the question of 
whether any such attempt has or has not been 
abandoned is a matter of fact. Where no such 
abandonment bas been found, a commencement of 
conversion has taken place and in such case the 
application for ejectment can only be made in the 
Court of the Deputy Commissioner. The Act 
specially gives to the Deputy Commissioner ex- 
elusive jurisdiction and the only way in which 
thet jurisdiction can be ousted in favour of the 
Civil Oourt is by showing that the defendant is 
neither a tenant nor a resident of the village. 
PARBATI KUMARI v, Doman MANJHI Pat. 179 
City of Bombay Municipal Act (HI of 1888), 

ss. 141 b, 142 (b) Ses City of Bombay 

Municipal Act, JASAR, a. 197 174 
-——— 8§$,197, 279, 141 (b), 142 (b)—Failure 

of owner of premises to pay municipal bills for 

watertax and halalkhor tax—Cutting of water 
supply by Municipality — Owner, if relieved of 

RNN to pay—Right of Municipality to recover 

ax 

Under s. 197, Qity of Bombay Municipal Act, the 
owner of a property is bound to pay the property- 
tax which would include water-tax and halalkhor- 
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tax inadvancefor every half year. 14, therefore, 
when the bill is presented to him hedoes not pay 
the amount, he intimates by his conduct that he does 
not want the water. The Municipality would, there- 
fore, be entitled to cut off the water-supply under 
s. 279. That, however, does not relieve the property 
owner of his obligation to pay the water-tax and 
halalkhor tax under cl 24 of ss, 1il and 142 and 
the Municipality car recover them from him, 

MUNICIPAL COMMISSIONER OF ‘BoMBAYv. AKBERALI 
JAFERALI Bom. 174 


‘Civil Procedure Code (Act V of 1908), s. 2, 


O. VH, r 11—Order rejecting plaint under O. VII, 

r. 11—Whether a decree. ; 

An order rejecting a plaint under O. VII, r. 1), 
Civil Procedure Code,is a decree within the defini- 
tion of s. 2. DATTATRAY MAUADAJI PHADNIS v. RAMA 
DATT SHARMA All. 1028 

s. 2 (2). Sue Civil Procedure Code, 1908, 

S 47 678 
———--—§. 2 (11) —Legal representative—Scope. 

The definition of legal representatives in s. 2 
(11), Civil Procedure Code, is very wide. SHIROMANI 
CuRDWARA PARBANDHAK COMMITTEE v. HAROHARAN 
SINGH i Lah. 375 

ss. 2 (14`, 36- Order on notice of motion— 

Executabiltty 

Section 38, Civil Procedure Code, isnot limited 
to orders made only under the Code, but is applicable 
to all orders which could be included in the defini- 
tion of the term “order” as defined in s.2(14). An 
order made on a notice of motion is an order within 
the meaning of s. 2 (l4) and can be executed under 
s. 36. KILAOHAND DEVCHAND & Co. v. AJODHYAPRASAD 
SUKHANAND Bom. 162 | 
——_——S, 9. Sre Bengal Self-Government Act, E 





$. 9— Suit to set aside award by arbitrator 
appointed under Bombay Co-operative Societies Act 

—Jurisdiction of Civil Court to  entertain— 
` Bombay Co-operative Societies Act (VII of 1925), 

ss. 57, 54, 56,64, 64-A—Award under Act—Suit 

to set it aside—Transfer of Property Act (IV 

of 1°82), s. §3-A—Held, not applicable. 

A Civil Court cannot, under s. 9, Oivil Procedure 
Code, read with s. £7 of Bombay Co-operative 
Societies Act, entertain a suit to set aside an 
award of arbitrators oradecision by the Registrar 
or his nominee arrived at under the provisions of 
the Bombay Co-operative Societies Act. 

The Co-operative Housing Society (defendant) was 
registered under the Cc-sperative Societies Act of 
1912. It was started with a view to provide hcuses 
for iis members so as to form a colony, mostly 
with the loans borrowed from the Rombay Govern- 
ment. The. plaintifis were members of the Society 
since the date of its formation, and were in due 
course allotted two plots, for which they paid the 
price in full. On each of the plots, buildings 
were’ erected towards the costs of which plaintiffs 
made some payments. In August, 1928, differences 
arose between tbe parties. The Society claimed 
some money from each of the plaintiffs, 
The plaintiffs refused io pay. The dispute was 
referred to arbitration under the provisions of the 
Co-operative Societies Act. The arbitrator made 
awards directing the plaintiffs to yay in equated 
monthly instalments spread over a period of twenty 
five years. The plaintiffs still continued in default. 
The Society then passed a resolution determining 
the agreements with plaintiffs and declaring that 
all the instalments and other moneys paid by 
plaintiffs were forfeited to the Society and that 
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the buildings had become the absolute property of 
the Society, and that if the plaintifis failed to 
hand over possession of the property, they would 
be charged Rs. 10 and Rs 8,respectively, per day 
as compensation for wrongful use and occupation. 
Subsequently, the Society again instituted arbi- 
tration proceedings against the plaintiffs before the 
Registrar's nominee under the Co-operative Societies 


Act The plaintiffs took no part in the proceed- 
ings. The nominee made his award con- 
firming the action taken by the Society, The 


plaintifis filed suits against the Society for a de- 
claration that the two awards obtained by the 
Society were null and void, and for a permanent 
injunction restraining the Society from acting upon 
the awards: 

Held on merits (2) that the plaintiffs should have 
appealed under s. 64, Bombay Co-operative Societies 
Act, in the case of the first award, and under 
s.64-A, Bombay Co-operative Societies Act, in the 
ease of the second, which was by the Registrar's 
nomines made under s, 54, Bombay Co-operative 
Societies Act. 

(ii) That tbough the arbitrators’ second award 
was not very clear, the forfeitures by the Society 
were for the amounts accruing due after the date 
of the first award as wellas for the amounts due 
under the first award and so the second award 
was within the terms ofthe references, 

(iii) That though some of the amounts claimed 
had fallen due subsequent to the references the 
award was valid, the plaintifis being bound by 
the bye-laws, since they were the members of the 
Society. 

(iv) Section 53-A, Transfer of Property Act, had no 
application to the case. What the plaintiffs 
could claim at the most was an agreement to 
lease them more or less permanently, certain areag 
of the Society’s land for a specified sum, omtheir 
poses members of the Society, and thereby 
being subject toits rules and bye-laws. They -were 
never promised conveyances of land. CcovErRsRE v, 
Vasant THEOSOPHICAL Co-oPERATIVE Housine SOCIETY, 
Lrp Bom. 583 

wS, 10—Application in subsequent suit for 

declaration that attachment in previous suit was 
illegal and jor injunction to stay the suit— Identity 
of suits, if changed—Both suits ‘“paraltlel’—Tests 

—Second suit to be stopped. 

An application-was filed in a subsequent suit for 
a declaration that an attachment made in the prior 
suit was illegal and for injunction to stay the 





ult : 

Held, that the asking for a declaration and for an 
injunction could not be said to be claiming reliefs 
of such a characteras io spoil what would other- 
wise be the identity of the two suits. 

As a matter of common sense and convenience, 
generally speaking, if it is satisfactorily demonstrated 
that the second suitis ‘parallel’ to the first suit, 
then the best course for everybody concerned would 
be to puta stay upon or to arrest altogether the 
second suit at the earliest possible moment In 
endeavouring to arrive at a correct decision, as to 
whether a subsequent suitis ‘parallel’ to a pre- 
vious suit, one must have regard to the position of 
affairs at the time when each of the suits was, 
respectively, instituted and further to what would be 
the position of affairs when both the suits have been 
tried and finally determined. Itis to be noted that 
the provisions in s. 10, Oivil Procedure Code 
have been gut in front of those contained in s, 11. The 

geal criterion to apply is this. Supposing the first 
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suit was determined, would the position then he that 
when the second suit was instituted the matters rais- 
ed in the second suit were ?es judicata by reason of 
tbe decision of the prior suit. DURGAPRASAD v. 
KANTICHANDRA MUKERJI Cal, 645 

S. 10— Court's power to stay suit at any stage, 

In a proper case the Court has power to stay a 
suit, generally at any stage at which it seems ex- 
pedientto do so. DURGAPRASAD v, JK ANTICHANDRA 
MUKERJI Cal, 645 
—-—— 8, 10-—-Order refusing stay— If judgment and 

appealable— Letters Patent (Cal.), cl. 15 

An order refusingto stay asuit to which, the 
provisions of s. 10 apply, isa judgment within cl. 15, 
of the Letters Patent snd is appealable. DURGAPRASAD 
v. KANTICHANDRA MUKERJI Cal. 645 
-——— $. 10—Order under, staying hearing of suit 

— Order, if judgment within the meaning of Letters 

Patent (Rang), el. 13. 

An order under s. 10, Civil Procedure Code, 
staying the hearing ofa suit pending the deter- 
mination of an appeal to the Privy Council in a 
former suit between the same parties is not a 
“ judgment” within cl. 13 of Letters Patent (Rang,) 
since the order does not finally decide the rights 
of the parties nor does it put an end to the suit. 
MADAN er BAGLA v, CHETTIAR FIRM Rang. 774 


S$ s 
Sez Civil Procedure Code, 1908, O. XXII, r. 5 6 
98 
See Landlord and tenant 
$, 11—Co-defendants—Hlements necessary to 
constitute a decision res judicata between co- 
defendants — Active contest, whether necessary. 

A decision will operate as res judicata between 
co-defendants if) there wasa conflict of interest 
between the defendants concerned, (it) it was neces- 
sary to decide this conflict in order to give the 
plaintiff the relief he claimed, and (217) the question 
between the defendants was finally decided It is 
not necessary that there sbould have been an active 
contest between the cc-defendanis, fora conflict of 
interest may exist even though one of the concerned 
defendants does not contest at all, Ayya PILLAI v. 
AYYADURAI GounDAN Mad. 65 
—-————-$, 11—Main decree and four different decrees 

for costs in same sutt—Agreement between decree- 
holder and judgment-debtor— High Court's order on 
nature of agreement in appeal in respect of execution 
of one decree for cosis— Execution of another decree 
for costs—Order of High Court, if binding as res 
judicata on decree-holder. 

The decree-holder ina suit against the judgment- 
debtor obtained a simple money decree and four 
minor decrees for different sets of costs. During 
the course of the execution proceedings in respect 
of the main decree the decree-holder gave a document 
to the judgment-debtor stating that the decree- 
holder would nottake out execution against the 
person of thejudgment-debtor and he would not 
attach the money dueto the judgment-debtor from 
the R, & N, W. Railway on account of loading and 
unloading contracts. This washeld to benot an 
adjustment of a decree because it did not state 
that any portion ofthe decree was satisfied but 
merely dealt with the remedies which a decree- 
holder might enforce under his decree Meanwhile 
the decree-holder appiied in a Court at G for execu- 
tion of one of the decrees for costa by attachment 
of the money due from the B. & N W. Railway for 
the loading and unloading contract. The judgment- 
debtor objected thatthe decree-holder was bound 
by his agreement. The High Court held that 
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although the agreement was not an adjustment of 
the decree which should be certified under O. KAT, 
r. 2, Civil Procedure Code, still the agreement 
was binding onthe decree-holder and the execu- 
tion Court should recognise that agreement 
as binding on the decree-holder and refuse execu- 
tion contrary to the provisions .of the agree- 
ment. While the appeals were pending before 
the High Court, the decree-holder applied ina Court 
at G for execution of another of the decrees for 
costs byattachment ofthe same money with the 
B. & N.W. Railway. The same objection was made 
and the Court ordered the release of the money bnt 
Btayed execution pending the decision in the appeals. 
The decree-holder subsequently made an application 
to continue his execution application to which the 
Court ordered thatthe order of the High Court was 
binding on the decree-holder and that it could not 
go beyond that order :: 

Held, that although the decree was different, it 
was passed inthe same suit, the only difference 
being thatthe two decrees were for different sets of 
costs andthe order of the High Court was binding 
as res judicata on the decree-holder. Even if it 
were notso binding, the order of the High Court 
set out the law to be applied andit was not open 


to the Single Judge to difer fromthe law as laid 
down by the Bench. THAKUR PRASADU. KASTURI 
NARAIN SAUKLA All. 292 


—————§, 11—Party having different remedies— 
Success in one proceeding—Other remedies, if 
be pursued, - < 
Although ordinarily it is not open to a litigant to 

have recourse to two different proceedings for enforce- 

ment of his right, there are cases in which different 
concurrent remedies may be pursued without trench- 
ing upon the ruleofves judicata or the. doctrine of 
election of remedies ; this is, however, subject to the 

‘restriction that, if.the party aggrieved is successful 

in one proceeding, the judgmentabsorbs all his other 

judicial remedies. SAHEB Lar BHAGAT v. MUHAMMAD 
IsHAQuE. l Pat.. 393 


-5, 15. Sun Oudh Rent Act, 1586, ss, 113,135 
91 





: s. 16, proviso, Ser Civil Procedure Code, 
1908, O. XXVI,r. 5 - 725 


S.17—Land situate both in Santal Parganas 
andin Gaya Disivict~Gaya Court, if has puris- 
diction within ss, 5, õ (a), Santal Parganas 
Regulation (III of 1812)—Surt filed in Court of 
Settlement Officer in Santal parganas— Jurisdiction 
to transfer tt to Gaya Court—Gaya Court, if can 
take cognizance, 

Where lands are situated both in the Santal 
Parganas and in the Gaya District the plain,iff by 
reason of s. 17, Civil Procedure Code, can elect 
to bring his actionin the Gaya Court orin the 
Court of the Subordinate Judge of the Santal 
Parganas, The Gaya Court has jurisdiction (but for 
s. 5 of the Regulation of 1872) within the meaning 
of s.5 (a)of the Regulation of 1872, 

Per Wort, J—Where lands are situate both 
within and outside the Santal Parganas and Courts 
in Santal Parganas and Gaya have concurrent 
jurisdiction to try thesuit subject to the restric- 
tions in the Regulation, the Settlement Ollicer has 
jurisdiction to transfer a suit filed in his Court 
to the Court in Gaya which can take cognizance 
of the suit by reason of such transfer. 

Per Mohammad Noor, J.(contra)—The Settlement 
Officer has no jurisdiction to send the suit to the Court 
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in Gaya though he had jurisdiction to transfer it, 
But since there was not inherent want of jurisdic- 
tion in Gaya Court, the Gaya Court could take 
cognizance of the suit. 

Per Mohammad Noor, J.—All the Courts situated 
outside the Santal Parganas towhich s. 17, Civil 
Procedure Qode, applies have concurrent jurisdiction 
with the Courtsinside the Santal Parganas forthe 
trial of suits in which the properties involved are 
both outside and inside the Santal Parganas and the 
value of the properties exceed Rs. 1,000 and, 
therefore, in ordinary circumstances the Gaya Court 
has jurisdiction to try such suits, barring of 
course the restrictions placed under 8. 5, Regula- 
tion IH of 1872, NRISINGHA UHARBAN NANDY v. RAJNITI 
PRASAD SINGH Pat. 18 


~ $S. 21,22. Ses Bengal Village Self-Govern- 

ment Act, 1919, ss. 74, 81 105 

S. 22—Taking erroneous view without bias 

for oragainst party—Whether sufficient ground for 
transfer, 

The mere fact that the Judge took an 
view in disposing of an application, in the absence 
of any bias in his‘ mind for or against either 
application for trans- 
fer. GAMBHIR MAL PANDYA V, GEORGS ANTHONY JOHN 

All. 391 

s, 24. Ses Provincial Small Cause Courts 

Act, 1857, s. 16 112 
S. 34. See Civil Procedure Code, 1908, O. 

XX, r, 10 479 


$: 35—Diseretion—Power of Court to make 
persons not parties liable for costs, : l 
Under s. 35, Civil Procedure Oode, the Courts 


erroneous 





‘heave: in certain cases power to make persons who 


are not parties, liable for costs MAROTIRAO DESHMUKH 
v. SEORETARY, MUNICIPAL COMMITTEE, BALAGHAT 


a ee -  . Nag, 349 
—————-§, 36, See Civil Procedure’ Code, 1908, 
s. 2014) 162 





- S$. 39—Entire decree should be sent for 
execution to another Court. 
‘Section 39, Civil Procedure Code, lays down “that 
the Court which passed a decree may, on the ap- 
plication of the decree-holder, send it for execution to 


another Court, The section contemplates that 
the entire decree and not a part of it is to 
be sent for execution to other Oourt or Courts. 


There is no provision in the Civil Procedure Code 
under which a decree-holder who has obtained a 
decree can divide a decree into several parts and 
execute them piecemeal in different Courtsor in the 
same Court. Kusum Kamint DEBI V. SAILESH OHANDRA 
OHAKRAVARTY Cal, 654 (b) 


—-———-§,42, O. XXI, r. 7—Decree against dead 
person—Decree transferred to another Court for 
execution—Transferce Court's power to refuse to 
execute decree. 

Although it is not competent for an executing 
Court as a rule to entertain an objection as regards 
the jurisdiction of the Court which passed the 
decree, yet it can refuse to execute a decree when 
it finds that the decree is against a dead person 
and, therefore, a nullity. A Uourt to whicha decree 
is transferred for execution has power to entertain 
an objection that the decree was passed against a 
dead person and is, therefore, a nullity, when such 
an objection is raised before it. There is no distinc. 
tion in this respect between the powers®of the Court 
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massing a decree and those of the Court to which 
decree istransferred for execution. Firm RADHA 
“i ISHEN-SOHAN LAL v, FIRM BIHARI | AL-AsA NAND 
Lah. 717 
$. 42—Whether subject to O XXi, r. 16. 
Ser Civil ae Code, 19U8,O, XXI, r,16 928 
s 47. 
Sre Oivil -rocedure Code, 1998, O, T, r. 10 1086 
Sez Oivil Procedure Code 1908, O. XXI, r.1686 730 
See Execntion 471 
3.47, if applies to application by judgment- 
debtor to set aside sale under Bengal Tenancy Act. 
‘Sey Bengal Tenancy Act, 1885, s. 173 347 


$.47-—Objection by legal representatives of 
deceased judgment-debtor, that decree was passed 
at a time when judgment-debtor was dead— Execution 
Court, whether can go into the question. 
The heirs and legal representatives of a deceased 
udgment-debtor are perfectly entitled, when they are 
‘ought to be brought on record, to point out to the 
xecuting Oourt that the decres as it stood was not 
xecutable as against them on the ground that the 
Mecree is a nullity, having been passed ata time 
when the judgment-debtor was dead; and the 
“xecuting Court isfully competent to enquire into 
uch a question. KAHARJANNES3A v SARADINDU NARAYAN 
Roy Cal, 451 
5. 47—Quesiion as regards attachment of 

‘certain money and issuing of warrant of arrest— 

Whether to be determined by execution Court or in 

separate suit, 

The question as regards attachment of certain 
maoney and the issuing of a warrant of arrest are 
“ertainly questions dealing with the execution of a 
decree, and therefore, these questions must be deter- 
ained by the execution Court and not ina separate 
uit. THAKUR PRASAD v, KASTURI NARAIN SHUKLA 

Ail, 292 
~~s. 47— Representative of debtor objecting in 
execution proceeding—Separate suit, if lies. 

All objections raised in execution proceedings by 
warties tothe suit or their representatives come 
gader s, 47, Oivil Procedure Code, which bars a 

parate suit. Andthis section applies even when 

e representative of the debtor, impleaded in the 
ase, Claims the property on his own behalf though 
«adora different: right. OHARUSILLA DASI v, SUKHDEY 

laLuar Cal. 90 


S. 47,0. XXI, r. 58—Deeree against insolvent 
—Objeciion by Official Receiver—Appeal, competency 
af— Official Keceiver, whether ‘representative’. 

The question whether an Official Assignee or Re- 
miver is a representative of an insolvent within the 
aeaning of s. 47, Oivil Procedure Code, depends 
"pon the true character of the proceedings. If his 
pplication is to stay an execution sale of property 
r-to release property from an attachment on the 
round that the property in question is property 
K the insolvent whieh has become vested in him, 
ra is not to be regarded as acting in a representative 
pacity and s.47 has then no application. 

An attachment would not prevent the vesting of 
Ihe debtor's property in the Receiver on the insolvency 
K the debtor. OFFIOIAL REOBIVER oF KISTNA v [IMPERIAL 
KANK-oF INDIA aT BEZWADA Mud. 934 
$8.47, 2 (2;—Order refusing execution of 

decree on the ground that it had been attuched— 

Whether falls under s.41—Order, if appealable, 

Where the order of the Court shows that it has 
efased the decree-holder the execution of his 
nGree, on the ground that it has beea attached, it 
ood not fall under s. 47, Oivil Prosedure Gode and 
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NAROTAM Das v, RAM KUNWAR 
Oudh 678 
S 48 Ser Execution 555 
s 48 :2,(a,— Mere fraudulent alienation of 
property by judgment-debtor, whether constitutes 
fraud ~ Decree-holier not attempting to execute, 
whether entitled to claim exemption onthe ground 
of fraud, 

A decree was passed in 1911. The decree-holder 
applied for execution of the decree in 192, relying 
on the exemption contained ins. 48(2) (a), Civil 
Procedure Code. It was found thatthe judgment- 
debtor had made a transfer of some of his proper- 
ties in IYIN, and that the transfer was ultimately 
declared fraudulent by the High Oourt in Septem- 
ber 1927, ina suit filed on behalf of the credit- 


isnot appealable, 





OTS : 

Held, that the mere fact of the fraud having been 
committed by the judgment-debtor could be availed 
of by the decree holder to claim exemption under 
s 48 (2) (a), Civil Procedure Code, and it was not 
necessary for the decree-hoider to show that he had 
made any attempt to execute the decree against the 
properties transferred or against any other property 
of the judgment-debtor, and that he had been 
actually prevented fromexecuting his decree by the 
fraud. RAMANATHAN CHETTIAR v, MAHALINGAM ( HETTI 

Mad. 688 

s. 51—Haxecution of money decree—Applica- 

tion for warrant of arrest of judgment- 
debtor--Court, if can insist that decree-holder should 
proceed against property—When can Court refuse 
process of arrestand deiention of yudgment-debtors 

— Execution, 

Wherethe holder of a decree for money comes 
before the Court and wants process against the person 
of a judgment-debtor for his arrest, and if there 
are no special circumstances present, it is not open 
to the Court to say that the decree-holder must 
proceed against the properties of the judgment- 
debtor before applying for warrant of arrest against 
him. But there may be circumstances presentin a 
case which would not only justify a refusal to allow 
the decree-holder to have process for thearrest and 
detention of the judgment-debtor, but, there may 
be circumstances which would demand sucha 
refusal, in a cass in which it is established that 
by reason of the fact that properties are under 
attachment at the instance of a decree-holder or 
that properties form the subject-matter of a decree 
for mortgage at the instance of a decree-holder, the 
consequence of which is that although there may 
be a large amount of surplus left if the properties 
are put up to sale in execution of the decree obtain- 
ed onthe mortgage, the judgment-debtor is pre- 
cluded from raising money on those properties in 
order to pay offthe decree by reason of the action 
of the decree-holder, a refusal of sucha prayer may 
be justifiable. Mono Monan v. UPENDRA MOHAN PAL 

Cal. 606 

—~ —~s8. 60, O. XXXII. r. 10—Suit by widow in 
forma pauperis for matntenance—Decree making 
right to fulure maintenance charge on immovable 
property—Sale in execution—Government, whether 
can attuch proceeds for court-fees—Kaecution— 

Whether Court can grant equitable execution over 

property not luuble to artachment under Crvil 

Procedure Code, s. +0. 

The plaintiff a widow had sued for maintenance 
in forma pauperis aud obtained a decree in her 
favour. Being unable to recover payment of the 
maintenance allowance from the defendant, the 
plaintiff applied in execution for sale of the propere 
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ties upon which she had been given a 
the decree. The Government wanted 
balauce of the receipt of the proceeds after paying 
the plaintiff, her maintenance dues, on the ground 
that the money wasa part of the subject-matter of 
the suit within the contemplation of ©. XXXIII, 
T. +0, Civil Procedure Code: 

Heid, that the immovable property, the subject of 
the charge, was not what the plaintiff had recovered 
in thesuit. She had merely obtained a charge on 
it to secure her right to her future maintenance. 
To permit an attachment of the property would be 
tanamount to permitting attachment of the right to 
future maintenance. That being so, that the prop- 
erty, and consequently the sale proceeds of it, were 
not attachable by Government. 

Quuere.- -Itis a matter of doubt thata Court has 
power to grant any formofequitable execution over 
property which is not liable to attachment under 
s 60, Civil Procedure Code, VISHNIRAI v. BULOHAND 


charge in 
to attach the 


TIKaMDas Sind 580 
5. 62 (3), if contains any Limitations—Scope 

of the section, 
In s. 62 (3), Civil Procedure Oode, there is no 


limitation that the particular room in question must 
be inthe occupancy of the judgment-debtor, The 
Code apparently contemplates that it is sufficient 
that the decree-holder or the person making the 
attachment should consider that there may be 
property of the judgment-debtor in those rooms, 
TEJ SINGH v. EMPEROR All, 631 
S, 64—“Attachment” referred in s, 64 refers 
to attachment under which execution sale is made, 

The attachment referred to in 8, 64, Civil Pro- 
cedure Code, is the attachment under which the 
execution sale is made. MENAR CHAND V, JOTI FRASAD 

ii ` All, 350 
—— — 8. 64—Explanation to s. 64, whether a fresh 

addition. 

Per Sulaiman, C, J.—The explanation to s. 64, 
Civil Procedure Code is after all a mere explanation 
which removes a doubt which once prevailed as 
regards s. 64 andis not necessarily a fresh addition 
tothe previous enactment. MEHAR OHAND v. Jorr 
Frasan 








wére under at- 
wera executed 
at the auction saleg 
in pursuance of the attachment, the deeds must be 
held to be void as against all claims enforceable 
nnder the attachment, so far ag they arecontrary to 
the attachment. LacuumI NARAIN v. BABU RAM 
All, 437 
$. 64—Private ayreement— Decree dependent 
on agreement— Particular properties transferred to 
one of them—Transfer is private though embodied 
in decree, 

Where theform which a decree took wag entirely 
depenaent on the agreement of the parties and it 
Was by agreement between them that certain parti- 
cular properties were transferred to one of 
them : 

Held, that the transfer was definitely a private 
transfer though embodied in a decree of the Court. 
Mauna Po t Uv BANK oF CHETTINAD fang. 249 
-~—- —— 83 64, 7%3-~Alienation after attuchment— 

Attaching creditor satesjied—Other decree-holders 

not applying for atiachment, tf entitled to benefit 

under s$. vd, E 
. One of the objects of s, 64, Civil Procedure Code 
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is to preventan alienation which might defeat the 
claim of the attachiny creditor. Where therefore, an 
alienation has been made after the attachment and 
the judgment-debtor satisfies the debt of the attach- 
ing creditor outof the sale proceeds, then such an 
alienation cannot be said to be “contrary to such 
attachment.” ‘The attaching creditor is interested in 
realising the money If he ig paid the amount dus 
to him, then, there is nothing in law to prevent him 
from asking the Court to enter satisfaction of hir 
claimand to raise the attachment, It becomes a 
matter of indifference to him whether the alienation 
made after the attachment wag good or bad, But 
other creditors who have not applied for attachment 
but have applied for rateable distribution are not 
entitled to the benefit under s 61. Mewar CHAND v 
JOTI PRASAD All. 350 
———— 55, 64, 73— Essential condition for claim of 

rateable distribution — Formal application for 

rateable distribution, if necessary, 

A claim for rateable ‘distribution can only arise 
when assets are held by the Court and more persons 
than one have applied, before the receipt of assets 
for rateable distribution. | 

Section 73 of the Code of Civil Procedure 
doesnot make it necessary for a deeree holder 
to make any formal application for a rateable 
share in the assets. All that is necessary -is 
that he should have made an application to that 
Oourt for the execution of his decree for payment of 


money. MEHAR CHAND Vv, JOTI PRASAD Ail, 350 
S. 80. Szu Civil Procedure Code, 1908, 
O. VI, 7.17 103 


—~—— S. 80— Bombay City Land Revenue Act (II 
of 167), s. 14—Suit brought pursuant to under- 
taking under s, l4 within thirty days of Collector'sm 
decision— Notice of suti, if necessary. 

Section “0, Civil Procedure Code, does not apply 
to a suit brought pursuant to an undertaking 
given under s. 14, Bombay Oity Land Revenue 
Act within thirty days from the Oollector's 
decision. OcLLECFOR cF -BOMBAY «~v. KAMALAVAHOOJI 
MAHARAJ Bom. 861 

S 80-Notice under, for suit against 

Secretary of State—Suit filed before expiry of twom 

months—Suit allowed to be withdrawn with per- 

mission to institute fresh suit—Fresh notice for suit, 
af necessary. 

Where a person after giving notice under s. 80, 
Civil Procedure Code, has filed a suit against the 
Secretary of State for Jùdia before the expiry offi 
two months and has been permitted to withdraw. 
the suit with liberty to bring a fresh suit, he car 
institute the fresh suit without fresh notice to the 
Secretary of State under s. 80, as the withdrawal of 
the suit left the parties in the same position as ifs 
there had been no such euit instituted. VALLABRAN 
PURSHOITAM v SECRETARY OF STATE Bom. 62% 

S. 80 — suit against public oficer for act don» 
in official capacity—Notice under s. £0—Necessity 
of, when he has acted mala fide. 

Notice under s. 80, Civil Procedure Code, ir 
necessary in the case of a suit against a public 
officer in respect of an act done by him jin his 
official capacity, even though he might hava actec 
mata fide. Rau KISHUN Pragsapy RAN NARAIN Peasan 

Pat 21% 

————S. 96— Agreement to accept decision of Cour 
as final as that of arbitrator— Appeal from decisiom 
whether lies, a 
Where the parties agreed to accept the decision 

of the Court asthat ofan arbitrator and raised n 

objection to it there would be no Yeht of appeal 
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‘An agreement toaccept the decision asthatof an 
arbitrator withoutany objection implies that the 
decision was to be accepted as final, Ganaa Ram v. 
JAGU Lah. 248 
~S, 96—Terms of decree not abided— Party, 
if disentitled to appeal. 

. Where a plaintiff, who does not accept 
_rectness of the finding as tothe pre-emptive price 
has not paid it, he is not bound to pay the 
:decretal amount in accordance with the terms of 
the first Court as a condition precedent to the 
hearing of the appeal. Kamta Prasan MISIR v., CHAIT 


the cor- 





NARAIN SINGH All, 168 
-—-§, 100 2 

Sge Uontract Act, 1872, s. 74 200 

Sgr Malicious Prosecution 219 





8 100—Finding based upon interpretation 

. .of title deed—Whether can be challenged in second 
appeal. 

A finding based upon the interpretation of a title 

deed can be challenged in second appeal. Suro 

Narain SINGH v. JWALA PRASAD Oudh 1017 


"—— 5, 100— Finding of fact-~ Absence of 
evidence ~Interference. 

If there' was some legal evidence on which the 
‘lower Courts could properly have acted, the High 
Court cannot interfere with a finding of fact, however 
much it might regretthe finding Uutif the case is 
not one of insufficient or meagre evidence, but of no 
evidence at all, the High Court can interfere, a 
decision that there is no evidence to support a 
- finding being a decision of law, i 
No Court should be too ready to lightly pronounce 
` against a transaction impeached long after its date; 
the tendency to set aside or invalidate ancient 
transactions on inadequate or meagre grounds must 
-be strongly deprecated Varnasi VENKATASASTRULU 2. 
KALLURI VEERABHADRUDU ` Mad, 572 
` - S.'100—Finding of fact based on admissible 

evidence—Whether canbe challenged in second 

appeal. 

A finding of fact based upon admissible evidence 
cannot bechallerged in second appeal. REMZANI v. 
BANSIDHAR Oudh 1029 
-§.100—Finding of fact, if can be interfered 

with, in second appeal, “> 

A finding of fact, arrived at by the lower Appel- 
late Court, cannot be interfered with in second 
appeal. SATULAL BHATTACUHARJER v, ASIRADDI SUEIKE 

< “ Cal. 147 

——— ~S, 100 -Finding that a Mohalla isnot a 

separate sub-division— Finding, if can be challenged 
in second appeal—Custom (Punjab) — Preemption. 

A finding that a certain mohalla is not a sepa- 
rate suh-division is one of fact and cannot be 
challenged in second appeal. Ram LABHAYA v. VAID 
PARKASH : 9 Lah, 1047 


—8 100—Question of adoption, if one of fact 
—Second appeal, 
A question of adoption isa finding of fact and 
-eannot be interfered within second appeal, HARI 
Ram v., SALI Lah 675 
—-——8, 100 — Question, whether relationship of 
ia and tenant subsists, whether question of 
aw, Zs 
The question whsther the relationship of landlord 
and tenant existed between the defendants and 
the plaintiffs is one of law and not of fact. 
MRDAYARAPU NARASAYYA v. MEDAVARAPU VEgRAYYA 
Mad. 753 
—~ra—-S.100—Question whether relation of parties 
was sufficterntly nir t) entitle Court to canclyde 
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that consideration was love and affection—Whether 

one of fact. 

The question whether or not the relation ofthe 
parties was sufficiently near to entitle the Court 
to come to the conclusion that the consideration 
for a transaction was the love and affection of the 
parties, is a question of fact which should not 
be disturbed in second appeal, Papaum LAL v. 
TRIBENE SINGH Pat 1043 
—§ 100--Second appeal—Finding of fact 

based on inferences from conduct—Interference, 

Section 100, Civil Procedure Ocde, rigidly pre- 
cludes a second Appellate Court from considering 
questions of fact and the section is equally applic- 
able tocases in whieh the findings are based on 
inferences, 

A question of fact is none-the less a question of 
fact for the purposes of s. 100, Civil Procedure 
Code, eventhough part of the proof depends upon 


- 





inferences drawn from the conduct of the parties, 
NEELAM THIRAPATIRAYUDU V. SECRETARY OF STATE FOR 
INDIA IN Councin Mad, 614 





—ss. 109, 110, O. XLV—Appeal to Privy 
Council — High Court holding certain document 
admissible and leaving decision as to its effect, to 
the discretion of lower Court— Appeal from such 
order to Privy Council, if les. 

The order from which an appeal to His Majesty 
in Council is permitted must be one which 


can be termed “final, “ and unless this is 
so, no certificate under the Code can be granted. 
Where the High Court merely holds that a 


certain document which was sought to be prov- 
ed and was not allowed to be proved can be 
legally proved and it is altogether silent as to what 
its effect would be evenif the document was proved 
and leaves the discretion of the Court below auite 
unfettered in this matter this order of the High 
Court cannot be designated “final “ and no appeal 
to His Majesty in Privy Council liesfrom such 
an order. Dixa@a SINGH v Kartar Since Lah, 942 
—_——-§ 110—~Appeal to Privy Council— Original 
decree modified by Appellate Court on single point 
in appellant's favour—Right of appeal, if arises 
on other points simply on such modification. 

When the Appellate Court modifies the original 
decree upon a single point and that completely in the 
applicant's favour so that he has no further griev- 
ance in that matter, he cannot, because of that 
modification, have arightto an appeal to the Privy 
Council on other pointson which the Courts have 
eoncurred, without showing a substantial question of 





law. Breactr Bausan DUTTA v Sreepati DUTTA 
Cal.1072 
Sez Civil Procedure Code, 1908, s. 151 520 


Sze Civil Procedure Code, 1908, O. VI, r.17 103 
Spe Civil Procedure Code, 1908, O. XVII, r.1 935 
Srp Civil Procedure Code, 1908, O. XXVI, r.1 
391 
Sez Compromise 106 
Sge Government of India Act, 1915, (5 & 6 Geo. V, 


C. 61>, s. 107 1004 
See Minor 961 
Ses Revision 103 


—-—-§.115—Judge of lower Court not perusing 
security bond he tis asked to assign—Whether 
amounts to material irregularity — Discretion 
exercised cupriciously — Order to be reversed ~ 
Diseretion of lower Court— Interference with 
exercise of discretion —When proper, 

Where the Judge of the lower Court has judicially 
ansidered the matter in controversy between the 
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parties, the High Court will have no jurisdiction to 
interefere with the exercise of his discretion, 
how much so ever the High Court may disapprove 
‘of the manner in which such discretion was exer- 
cised, But where he has not perused the security 
bond whichhe was asked to assign and the recitals 
‘in which were of cardinal importance in the case, 
the omission to consider the terms of the bond is 
tantamount to a refusal by the Judge to consider 
the application before him judicially, It is a 
material irregularity in the exercise of his juris- 
diction by the Judge to refuse to Jook into the bond 
“he is asked to assign and this irregular exercise of 
jurisdiction vests the High Court with the discre- 
‘tion to revise his order and when the diecretion 
has been exercised capriciously the High Court will 
reverse the order. SURENDRA NARAIN SINGH v. | AL 
BAHADUR SINGH All. 816 


< $.115—Jurisdiction vested in lower Court not 
exercised by it—High Court, if should renand case 
_ for exercise of suck jurisdiction— Practice. 

_ Under s. 115, Civil Procedure Code, in cases where a 
Qourt below has failed to exercise jurisdiction 
vested init, the High Court may pass such order 
as it thinks fit, andit is not incumbent upon the 
High Court to remand the case for exercise of that 
jurisdiction by the Court below. Drvipirra Mau v. 
LABHU Ram Pesh. 921 
: ~$.115~Order merely framing issue and 
remitting it for decision of trial Court-—Whether 
constitutes ‘case decided'— Whether can be interfered 

with, in revision, 

Where an order merely frames an issue and 
remits the issue for decision by the trial Court, the 
order cannot beconstrued as an order deciding the 
case and hence cannot be interfered:with by way of 
revision. Bır INDRA Brxram SINGH v. RAGHUBAR DAYAL 

Oudh 676 

§.115—-Point of limitation involving only 

question of law—-Revision is justified—Substantial 

injustice done toone pariy—Powers of revision, if 
can be exercised, 

When the point of limitation urged in revision is 
one of law only, the facts not being in dispute, the 
High Court can interfere in revision. 

_ Where substantial injustice is done to the defen- 
dent by decreeing three months’ wages which was 
barred by limitation, the High Court will exercise 
its revisional powers. GasapHaR PRASAD v, DSARMA 














Nanp All. 713 
i ——S. 115—-Revision— Error of Jaw—Interference 

Sure Landlord and tenant 541 
———--§ 115— Rerision—Suit brought on Smail 


Cause side— Question of jurisdiction—High Court 
will not interfere if interference would cause 
injustice, 

A point of jurisdiction even though not taken 
in the lower Court can be raised before the High 
Court in revision, But the High Court will not 
use its revisional powers even if there is an error 
of jurisdiction if the decision of the lower Court 
is just on the merits and interference by the 
High Court would result in an injustice. The 
High Court would not, therefore, interfere with a 
décree passed in a suit brought on the Small 
Cause side merely because the suit should have 
been brought on the original side, especially if 
the decision is just and the bringing of a fresh 
suit on the original side would be time-barred, 
KuPPUSWAMI PILLAI v. ALWAR CHRTTIAR Mad 705 
s$. 115, O, Vu, r. 11 (b) (C)—Dismissal of 
guit for failure to pay proper ccurt-fees within 
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‘the order of the Appellate 
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time allowed—Appeal and second appeal, competency 

of— Revision from appellate order, if lies. 

Dismissal of a suit on the ground that proper 
court-fee is not paid within time allowed, amounts to 
rejection of the plaint under O. VH, r. 11, cls. (b) and 
(c, Civil Procedure Code. An appeal and a second 
appeal lie from that order but no revision lies from’ 
Court dismissing the 
ANNAPURNA Dassr v. BARAT CRANDRA BHATTA- 

Cal. 820. 

ss. 115, 151—Lower Court considering the 
matter judicially and refusing to exercise discretion 
under s. 131l— Question of jurisdiction, if arises 

— S. 115, if applies ak 

Section 115, Civil Procedure Code, cannot be, 
applied toa case where the lower Court has con- 
sidered the matter judicially and has refused to 
exercise its discretion under. s. 151, so” that na 
question of jurisdiction arises at all. DATTATRAY 
MAHADAJI Paapnisv. Rama Dart SARMA ALL 102.8 

s. 135—Protection from arrest — Person 
having temporary lodgings in place where Court is 
situate— Protection, extent of—<Arrest effected when 
taking walk after leaving temporary lodgings— 

Legality of. 

The principle which would apply to a person 
livingin the place in which the Court is situate 
must be applied to the person who takes up tempo- 
rary lodgings in that place, that isto say, the 
-protection extends only from his temporary lodgings 
tothe Court or from the Court to his temporary 
lodgings. Consequently, where a person is arrested 
in execution of a civi] warrant when he has left his 
temporary lodgings and is taking a walk, the arrest 
is legal. JaGGARNATH PRASAD SAHU vV. GANESH LAL 
SARAUGI Pat. 610 
S, 144—Pre-emption--Decree of suit— Deposit 

of money by plaintiff— Decree set aside in appeal 

—Right of zlaintiff to get his money back— Benefit 

received by defendant from user of money— Equitable 

right of plaintiff to interest. l ` 

According tothe language of s. 144, Civil Prcee- 
dure Code, the Court may place the parties in the 
position which they would have occupied but for 
the decree which has been set aside or varied. 
Where a pre-emption decree isset aside in appeal, 
the plaintiff is entitled to the restoration of his 
pre-emption money which he has deposited. If the 
defendant has benefited by the use of the money, 
then it is equitable that the defendant should restore 
to the plaintiff the benefit which he has derived 
from the use of the plaintifi's mcney. SHYAM SUNDER 
Lat v. SUBAJU All. 362 

$.144—Pre-emption decree— Price deposited 

—Decree realised by Chief Court and amount 

withdraun—In appeal to Privy Council, trial Court 

decree restored—Application for mesne profits 
from the date of deposit to the date of withdrawal, 

if lies, l 

Plaintif obtained a decree for possession of cer- 
tain land by way of pre-empiion on payment of 
Rs. 13,100, from the Court of the District Judge, 
In the decree it was provided thatthe above-men- 
tioned amount should be paid on or before a certain 
date failing which the suit shall stand dismisssd 
The pre-cemptor deposited the amount in Oourt 
before that date The vendee defendant appeal- 
ed to the Chief Court and obtained an order 
for stay of delivery of possession to the decree-holder 
pending disporal of the appeal. The vendee's 
appeal was accepted br the Chief Court and the 
pre-emptor’s suit dismissed. Against this decree 
the pre-emptor went in appeal to the Privy Council 


appeal, 
CHARJEE 
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and his appeal was accepted. In the meantime the 

plaintiff pre emptor had withdrawn the amount from 

the Court, But he re-deposited it after the decision 
of the Privy Council, and in execution of their 

Lordships decree obtained possession. He also ar- 

plied under s. 144, Civil Procedure Code, for recov- 

ery of “mesne  profits’’ for the period during 
which the pre-emptive price remained in deposit in 
the Court ; 

Held, that an application under s, 144 lay but a 
separate suit for mesne profits was incompetent: 

Held, also, that the plaintiff was entitled to mesne 
profits from the date of the deposit to that of the 
withdrawal of the price. Gun MOHAMMAD Kuan v. 
SABZ ALI Lah. 149 

88. 144, 151—S. Jdt, if exhaustive — 
inherent power of Court to pass order. 

The provisions of s. 144, Civil Procedure Code, 
are by no means exhaustive as they do not pretend 
to cover all cases in which it becomes the duty of 
the Court to order restitution. The fpower of a Court 
to grant restitution is not confined to cases covered 
by the provisions of s. 144 ofthe Code, The power 
extends also to other cases because the Court has 
an inherent right irrespective of the section to order 
restitution, Such inherent right has been recognised 
by s. lol of the Code. The result of applying the 
principle of the said section to a case which comes 
before the Court is that the Oourt has to make{lsuch 
order as would enable it to doeffective and complete 
justice between the parties. SUFAL CHANDRA GOLDI v. 
SURENDRA NATH DEARA Cal. 411 
——-—S, 148—Office pointing out insufficiency of 

court-fees — Counsel persisting in filing on 

insufficient court-fee— Question being simple one 

—Mistake, if bona fide—Extension of time, if to 

be granted. 

Where in spite of the fact that the office pointed 
out the insufficiency of court-fees on the memo- 
randum of appeal, the Counsel persisted in filing 
the appeal with insufficient court-fees, and the 
question was very simple : 

Held, that as the mistake was not a bona fide 
one, no ¢xtension of time should be granted. KAM 
LABHAYA V. a PARKASH Lah. 1047 
S. : 

Ses Civil Procedure Code, 190%, s. 115 1028 
Seg Qivil Procedure Code, 1908, s 144 411 
tee Civil Procedure Code, 1908, O.XX,r.10 479 

—-— 5, 151—Appeal— Remand—Order of remand 
merely setting aside trial Courts decree—~ 

Appealability of. 

Where theorder of remand merely sets aside the 
decree of the trial Court and does not itself decide 
any of the points raised for determination and does 
not determine the rights of the parties with regard 
to any of the matters in controversy in the suit, it 
cannot amount to a decree and must be treated as 
an order, and no appeal would lie against it as a 
decree, The mere fact that the order reverses the 
decree of the trial Court and deprives the plaint- 
iffs of the valuable rights they had acquired there- 
under would not make an order of remand a 
“ decree,” unless that order itself determines any of 
‘the points arising for determination in regard to 





the matters in controversy in the suit. HALIMA 
KHATUN v. ABDUL MAJID Pat. 859 
———— S. 151—Attachment— Institution of title 


suit alleging fraud, whether a ground for with- 
drawal of attachment. 

. There is no reason why the decree-holder should, 

merely, because the judgment-debtor has filed a title 

guit alleging,fraud be deprived of the security for pay- 
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ment of the decretal amount which he has acquired 
by attachment of the judgment-debtor’s property 
and he should not be made to relinquish the 
advantage he has so gained merely because of the 
institution of a title suit, unless the judgment- 
debtor is prepared to give security for payment 
of the decretal amount. PRAFULLA Nata TAGORE v. 
A.M PAROK Cal. 98 
-—S, 151—Inherent power of Court to pass such 

orders as to prevent abuse of process of Court— 

Order under s. 151, if appealuble., 

Section 151, Civil Procedure Code, reserves to 
the Court the inherent power to make such orders 
as may be necessary for theends of justice or to 
prevent abuse of the process ofthe Court. Orders 
under s,151 are nob appealable. Mott Ram v. ONKAR 
PRASAD All, 920 
——S, 151— Remand under—Refund of court-fee, 

if can be granted. 

The provisions of s. 151, Oivil Procedure Code, 
cannot be invoked in order to grant a refund of 
court-fees where it is not allowed by the Court 
Fees Act. The Court tees Act is a self-contained 
enactment and is exhaustive on the subject. There 
are certain provisions in that Act whereby a 
refund of court-fee is mandatory and there are 
others in which a refund is permissive. Toallow 
refunds under any other circumstances would be 
in effect adding tothe Oourt Fees Act and therefore 
no refund can be granted when a remand is made 
nuder s, 151, Civil Procedure Gode. RAM CHAND v. 





BHAGWAN Das Pesh 460 
s. 151— Revision against decree pending— 

High Court, if can stay execttion. 
Under s. 151, Civil Procedure Oode, the High 


Court has ample power to stay execution of decrees 
which form the subject-matter of petitions for revi- 
sion. Diwan SHAH v. HUSAIN BAKH8H Lah, 726 
S.151—supplemental order for shortening 
litigatiun—Transfer of Property Act (IV of 1-82), 
ss.2(d)and 35- Asportion of rent collected by 
successor of imparitble es'a'e between him and heir 
of last holder—S. 36, tf applies—Interest—Cessation 
of — Creditor putting payment beyond the power of 
debtor —Interest, if ceases—Appointment of Receiver, 
if makes interest cease—Award of interest as 





damages 

The Oivil Procedure Code has reserved to 
every Gourt, under s 151 to make a sup- 
plemental decree or such orders as should be 


made ex dibito justitae, and every Court should have 
in viewthe shortening of litigation preventing 
duplication of proceedings, and saving the parties 
from harassment and expense. And delay, by itself, 
is not sufficient to deprive a party of his remedies, 
if such delay does not amount to waiver, acquies- 
cence or abandonment of his claim or has not created 
a corresponding right in his opponent on extinguish- 
ment of his own. Having regard to s. 2 (d), s, 36, 
Transfer of Property Act does not apply to a case 
of apportionmsant of rents, collested by the suecessor 
to an impirtible estate as between him and the heir 
of the last holder. Buts, 38, Transfer of Property 
Act embodies a rule of equity and that principle 
should bə applied even though the section in its 
tarms be not applicable. In any case, the much 
higher doctrine of equity, which is the foundation of 
Lord Hardwicks'a dictum in Pagetv. Gee. (1753) 
Amb. 192, (14) should bə applied to acase, which is 
not bətwesa parsons standing in the relation of lessor 
and lessee or persons who are bound by covenants 
relating topiymeat of. rent at stated intervals. 
Saction 2,cl. (dj, Transfer of Property Act does not 
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except the application of this doctrine 

SINGH v. PRAYAG Kumart DEBEL Cal. 479 

s. 151, O XLI, r. 25—Appellate Court 

capable of effectively dealing -with matter under 

` O XLI, r. 25—Retrial, if can be ordered—S 151], 
when can be resorted to. 

The Appellate Court ought not, without sufficient 
cause, set aside adecree of the trial Court and order 
a re-trial in cases in which itis possible to deal 
with the matter effectively under O XLI, r 25, 
Civil Procedure Code. Once the’ parties have 
already been through a protracted trial a fresh 
trial should be ordered only when no other 
course is open to the Court to give adequate 
Telief to the aggrieved party and itis only when 
the Court has exhausted its powers under the 
specific provisions of the Civil Procedure Code that 
it can fall back upon the residuary power with 
which it has been vested under s. 151, Qivil Pro- 
cedure Code. ZAHUR BIBI v SAARIFUDDIN KHAN 

; Pat. 850 

———— $8, 151,115 O., XLVII, r. 1— Suit for arrears 
af maintenance -Compromise decree—Lower Court 
holding that court-fee of Rs. 715 should be paid— 

Execution—Appeal—High Court holding the decree 

to be merely a declaratory decree—Application for 

refund of court-fee—Whether can be treated as an 
application for review— Lower Court holding that it 

had no power to order refund under s. 151— 

Whether failure to exercise jurisdiction—- Revision. 

Ina suit for arrears of maintenance a compromise 
decree was passed and the lower Court held thata 
court-fee of Rs. 715 should be paid. On appeal in 
execution the High Court held that the decree wasa 
mere declaratory decree. The plaintiff then applied 
for refund of court-fee but the lower Court thought 
that it had no power to refund : f 

Held, that the application of the plaintiff should 
have been treated as an application under O. KLVIJ, 
r. l}, Civil Procedure Oode, for review of his order 
by the Judge of the lower Oourt, the new and 
important matter discovered being that the High 
Court had held that the decree was a declaratory 
decree; and that as under the circumstances the 
lower Court had failed to exercise a jurisdiction 
which the lower Court possessed, a revision lay to the 
High Court. DEBA v. SEORETARY or STATE ror INDIA 
IN CoUNCIL All 520 
——-— §§ 151 and 152—Mortgage suit— Boundaries 

of property incorrectly described by inadvertence— 

Property sold —Sale certificate issued—Preliminary 

and final decrees, if can be amended~ Misdescription 

not affecting the sale price — Whether sale 
proclamation and certificate can be amended, 

In a mortgage suit the mortgaged property was 
inadvertently described incorrectly. Both preliminary 
and final decrees were passed. After selling the 
property, sale certificate was issued : 

Held, that the preliminary and final decrees could 
be amended and if the misdesciistion had not affect- 
ed the sale price, the sale proclamation and sale 
certificate could also be amended, but if the sale 
price had been affected, then the sale could be set 
aside and the decree-holder could bring the proper- 
ties to fresh sale. DWARKA ParsHap v, Rana BEHARI 
LaL `~ Lah, 409 

$.152—Inherent power to vary or amend 
decrees or orders, 

The Court has inherent power to vary or amend 
its own decrees or orders, under s 15”, Uivil Proce- 
dure Code, so as to carry oub its own meaning. 
Kuanpesa Laxut Vinas Minis Oo, Lro. v. GRADUATE 
Coat, Concggn, JALGAON Bom. 329 
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O. |, r. 3 -—Joming several defendants in 
ihe same suit—Oonditions. 

Before a plaintiff can join several defendants in the 
same suit, both the conditions laid down inthe r 3, 
O I, must be fulfilled : first relief sought against the 
defendants whether jointly, severally or in the 
alternatively mustarise from the same act of tran- 
eaction or the same series of acts or transactions, and 
secondly, there must arise between the plaintiffand 
sh the defendants some common question of law or 

act, 

Wherea suit is filed for infringement of certain 
trade marks against the sellingand managing agents 
of a certain group of four mills, and subse- 
quently the plaintiff's put in an application to. join 
the owners of the four mills as defendants, they 
being the joint owners of the trademark, the ap- 
plication should be allowed since all the above 
conditions are satisfied and there is no multifa- 
riousness. Hirananp LALOHAND v James FINLAY & Co. 

l Sind 92 

O.1, r. 9—Non-joinder— Party alleging want 

of proper parties to suit—Duty to prove which, tf 
only, party is absent from record, 

A party who contends that the suit is defective 
for want of parties must show which, if any, of the 
parties is absent from the record PADHUM LAt v. 
TRIBENI SINGH Pat.1043 


O. 1, r.10—Non-joinder of necessary parties, 
action if can proceed. ; 

Although the Oivil Procedure Code following the 
rules of the Judicature Act, has stated that an action 
shall not be defeated by the non-joinder of parties, 
and gives the Court wide powers- of adding neces- 
sary parties, yet if necessary parties are not joined 
the action cannot proceed. MUHAMMAD Nazim KHAN 


~ 








y. RAMJIWAN SARU Pat, 396 
O. i,r. 10—Parties, if can be added even 

after preliminary decree. 
It is clear from the.provisions ofr. 10, O. I, 
Civil Procedure Code, that a Court ` has 
a discretion to order the addition of 


necessary parties at any stage of the proceedings, 
and this discretion always ought to be exer- 
eis3d when its exercise will tend to finality of the 
litigation. Parties can be added to asuit after a 
preliminary decree therein has been passed. Daw 
Aye Mya v, U Kwe NYO Rang. 465 
|, r. 10 — Respondents impleaded as 

defendants—No objection in trial Court— Whether it 

can be raisedin appeal. h 

Where tke respondents do not raise any objection 
to their being joined as defendants in the «trial 
Court, but submit to the jurisdiction of that Court, 
they ought not to be allowed toraise the objection 
for the first time on appeal. Daw Ave Mya v U Kwa‘ 





Nyo Rang. 46 
-——0.l,r. 10 and s. 47—Party, when “to be 
struck off -— Voluntary abandonment—Order, if 


should be one of dismissal—S, 47, question of 
applicability of. | 
An order striking off the name ofa party 18 ap- 
propriate to cases of actual misjoinder under O. I, 


r. 10, Civil Procedure Code, and not to cases of 


voluntary abandonment by a plaintiff of his claim 
against a particular defendant, where the proper 
order to pass is an order of dismissal. Rut the 


question of applicability of s. 47, Civil Procedure 
Code, must be decided with due regard to the 
order in the form as actually framed, viz, striking 
off and not in theformin which it should have 
been framed. KisHoRI Lan v, TEK Onann® Lah. 1086 


”, 
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—--— OM, r. 1. Sez Bombay High Court 
(Original Side) Fules, 1930, r. 875 159 


———0.V,r.19, O. XXi, r. 66—Fatlure to pass 
order under O. V,7.19, not a material irregularity 
— Sale, if vitiated. 

Where failure to passa formal order under O. V, 

r. 19, Civil Procedure Code, is not a material irre- 

gularity, it doesnot go tovitiate the salein respect 


of which notice under XXI, r. 66, has been 
served TEHAL SINGH v, OHATNOHAL SINGH 
Lah. 654 (a) 





-- O, VI r. 17 — Amendment of plaint— 
Amendments to develop original cause of action— 
Permisstbility. 

The plaintiff alleging that her husband was 
divided from his brother, the first defendant, several 
years ago and thatthe lands in dispute fell to his 
share and were inher possession after his death, 
instituted a suit for an injunction against the 
defendants from trespassing on the lands. The 
defendants admitted the partition but denied that 
the suit lands were ever family property, Before 
the suit came on for trial the plaintiff asked leave to 
amend the plaint by further basing her title on 
adverse possession against the defendante for twelve 
years and asking for a declaration that the suit 
properties belonged to her and were in her posses- 


sion : 

Held, that the amendment did not really add any- 
thing to the rights which the plaintiff had stated 
in the plaint butonly put forward the same fact of 
undisturbed enjoyment for more than twelve years 
and’ wag one, which, under the circumstances of the 
case, should be allowed 

The nature of the defence can .be lcoked into in 
the matter of allowing an amendment of the plaint. 

There is noobjection to amendments which justly 
develop the original cause of action so long as they 
do not vary it. MANGAMMAL v, RANGAPPA NAICKER 

Mad, 720 
—O. VI, r. 17 — Amendment of plaint, when 
can be allowed. 

The kind of amendment of the plaint which 
ought ordinarily not to be allowed, is that which 
takes away- -an existing right from the defendant 
and not that which would deprive the defendant 
of a bare right to raise a plea of limitation. 

An amendment of plaint should be allowed, where 
no new reliefis prayed on the same cause of action 
nor a fresh cause of action added by the amend- 
ment sought to be made: 

[Held, on facta that the amendment proposed did 
snot change the cause ofaction nor did it bringin a 
new relief.| MUTHAMMAL v. GURUSAMI MayaKKAN 

‘Mad, 707 

-— O, VI, r 17—Amendment of pleadings to 
inclide plea of limitation —Whether can be allowed. 

Where the defendants’ case had no merits and 
they had taken money of an old pardanashin lady 
but had refused to pay it on demand; and the only 
ground upon which they resisted payment was 
purely a technical one under the Limitation Act: 

. Held, that an application to amend the pleadings 
to include the. plea of limitation would not be 
allowed. Luan v. HAR PRASAD All. 415 


-— O. VI, r. 17, ss. 80, 115—Suit against 
Secretary of State~ Amendment of plaint sought to 
give more detailed description of disputed lands 
and to state that notices under s. 80, had been served 
in time—Amendment, if can be allowed—Refusal of 

. lower Court to allow—Court,- if failsto exercise 
juriédiction vested in it, 
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Where some time after the institution of suits 
against the Secretary of State, the plaintifs sought to 
amend the plaint so asto givea more detailed des- 
cription of the disputed lands and also to state in 
express terms, as required by 8. 80 ofthe Code of 
Civil Procedure, that notices bad been served on the 
Secretary of State o _ than two months prior to 

institution of the sulb : 

ta eld, that in the particular case there wae a definite 
statement in theatiidavit sworn in support of the 
application that notices under s.&0 wereduly 
served,andalthough a general ground waa taken 
in the written statement filed in the Court below 
that the provision of s.t0 had not been complied 
with, it was not specifically asserted there that no 
notice had been served upon the Secretary of State, 
and that in the circumstances of the case, amend- 
ment should be allowed especially when no ques- 
tion of limitation could arise if notices had ‘in 
fact been served as required by s. 80. 

Held, also that as the lower Court Judge apparently 
proceeded in the matter on the assumption that he 
had no power to allow the amendment, he failed 
to exercisea jurisdiction which was vested in him 
by law and this brought the case well within the 
ambit of s. 115 of the Gode of Civil Procedure. 

It cannot be said that the Court is not competent to 
allow amendment, if there 1s no avermentin the 
plaint of the fact that notice under s. 80, Oivil 
Procedure Code, has been served as required by that 
section on the Secretary of State, even though it 
may beproved asa fact that a notice required by 
g. 50 had been served upon the Secretary of State in 
he manner provided by the section, TIPAN PRASAD 
SINGH v. SEORETARY OF State FOR INDJA IN COUNCIL 

Pat. 103 
—O. Vi, r. 10. Sse High Court 84 





——— 0. Vil, r. 11 (b) (G). Ser Civil Procedure 
Code, 1903, s. 115 ; l 820 
LO, XI, rr. 12, 13—Afidavit by agent— 


Court's discretion in allowing tt. | 
Although ordinarily an affidavit of documents 
must be made by the party himself, yet the Court 
may allowit to be made by an agent of the party in 
a particular case. Under O. XI, r. 17, Civil Proce- 
dure Code, the matter has been left to the discretion 
of the Court and that discretion is to be exercised 
with speciai reference to the facts of each case. 
Distrtor BoARD, DaRBHANGA V, ATUL CHANDRA pene 
a 
O XVI, r, 1—Names of witnesses included 
in original list— Witnesses present on date of 
hearing—Refusal to examine them—Legality of— 
O. XVI, r. Ip proviso (local amendment), if 
apples. | , . 
Where the names of certain witnesses are Im- 
cluded in the original listand they are present on, 
the date of hearing, the Court cannot refuse to 
examine them. The partyis not, therefore, pres 
cluded by ©. XV], r. i, proviso (local amendment) 
Civil Procedure Code from producing them. FAKIR 
CHAND v, ISHAR Das Lak. 788 (a) 
——-—— 0. XVII. Sze Provincial Insolvency Act, ET 


———O. XVII, r. 1, s. 115 — Question whether 
there is sufficient cause for an adjournment— 
Whether one of fact—Jurisdiction of lower Appellate 
Court to decide a if final onthe point 
— Revision, when justifiable. 

Under 0. XVIL” r. 1, Civil Procedure Code the 
Court may, if sufficient cause is shown at any stage, of 
the suit, grant time tothe parties or to any 0 
them, and may from time to time adjou . 
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the hearing of the suit. The question of whether 
there is sufficient cause for an adjournment is a 
question of fact, and the lower Appellate Gourt 
undoubtedly has jurisdiction to decide the matter. 
Whether the decision of the lower Appellate 
Court on the merits is right or wrong, it must 
‘be held to be final on this point. Unless it is 
clear that the trial Court acted irregularly, the High 


Oourt should not interfere in revision. SRI NATH v. 
Mata PRASAD AU. 935 


O XVII, r 2—Defendant’s pleader applying 
for adjournment — Refusal and decree of suit— 
Decree, if ex parte decree. 

Where on the date fixed for hearing ofa suit the 
pleaderfor the defendant appears and applies for 
adjournment which is refused and the suit is decreed, 
-the decree is not an ez parte decree. ABDUL RASHEED 
Kuan v, BALLI RAM All. 15 
-i O, XX, Ya 5. See Civil Procedure Code, 1£08, 

Sch, 11, para. 15 310 
—— 0. XX, r.10, O. XXI, r. 31, ss. 34, 151— 

Decree under O. XX, r. 1U—Decree-holder, if can 

enforce money part of decree before applying 

for delivery—Non-delivery of specific movables— 

Damages, if can be assessed in execution—Basis of 

assessment—Deiention of debt—Interest—Allowing 

interest till decree and then to allow interest 
on amount decreed is justified. 
€ The allowing ofinterest up to date of decree and 
compounding it with the principalon the date of the 
decree and allowing of interest thereon atthe Court 
rate, is justified bys. 34, Oivil Procedure Code. 
It is a matterof discretion in the case of a mere 
detention of a debt, where there is no contract, 
expressor implied, to pay interest or no statute or 
mercantile usage allowing it, interest, if it cannot be 
awarded as interest, may be awarded by way of 
damages. The creditor cannot, as of right, ask for 
the contract rate of interest for the period pending 
| the suit, though Courts have always held that that 
rate should be adhered to unless it would be in- 
equitable to do so. Where thereis no contract 
implied or express to pay interest, and interest has 
been allowed anteliteand pendente lite at such rate, 
as the Court thought fair, there is no pointin com- 
pounding the principal and the interest due 
up to the date of the decree, and making 
interest to run on the aggregate sum at that rate. 
- Section 34 of the Civil Procedure Code or its 
principle was never intended to be used as a 
means for providing for compounding interest 
but to relieve the debtor of a hard rate of interest. 
“When adecresis in the form contemplated by 
O, XX,r 10, Civil Procedure Code, and there is no 
question of deterioration in value of the articles 
: decreed to be recovered, the decree-holder is not 
antitled to execute the money part of the decree 
before applying for delivery of the articles. It is in 
the election of the defendant whether he would 
deliver the chattels or pay the assessed value on 
them. 

A decree for delivery of a specific movable need 
not necessarily, in all cases, be in thealternative 
form, Anenquiry asto damages in cases of this 
kind may more profitably be started by the Court 
in execution and such damages are not necessarily to 
be assessed on the footing of wilful neglect or 
devastavit, SHIVAPRASAD SINGH V. PRAYAGKUMARI DEBEE 

Cal. 479 

©. XX, r.11 (2), O. XXI, r. 57—Money-cecree 
—Attachment of property—Razinama for payment 
in instalments and continuing aitachment, whether 

- ofeates charge—Construction of compromise deed— 
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% Cad d 
Dismissal of execution petition for default of 
decree-holder after all instalments have fallen: due 
— Termination of attachment—Applicubility of 
O0. XX1, r. 57. D 


4 


Certain properties were attached in execution ofa ` 


money decree. A compromise wds-~ subsequently 
entered into and an order was passed, présumably 
under O.XX,r.11(3 [of the Civil Procedure Code 


by which the decree-holder agreed to release certain, ` 


items from attachment and to receive payment 
of the decree amount in instalments The coni- 
promise deed further provided that ifthe instalments. 
were not duly paid the decree-holder would he 
entitled to recover thefull amount as per the terms 
of the decree by bringing the properties to sale with- 
out fresh attachment, and these properties also were 
specifically mentioned : 

Held, that upon a construction of the compromise 
deed in the light of the surrounding circumstances, 
the intention of the parties was not tocréate any 
specific charge over the properties which were not 
released from attachment but only to provide for 
a continuance of the attachment made 
to them. 

Where it further appeared that the decree-holder 
had applied for execution afier all the instalments 
had fallen due and the petition had been dismissed 
for default of the decree-holder : 

Held, that under O. XXI, r 57, Oivil Procedure. 
Oode, the attachment ceased to exist. AYYAPPA NAIOKER 
v, THAYAMMAL _: - ` Mad, 736 

O. XX, r.13—Person handing over his pro- 
perty for administration and executing compositton 
deed—Suit by creditors — Decree—Suit, if an 
administrative suit—Decree, if binds creditor not 
party to suit--Transferee in composition deed, if 
holds property adversely to creditors. 

One G who got heavily into debt, asked S, a Vakil, 
to take up the administration of his estate for the 
purpose of liquidating his liabilities. A composi- 
tion deed wus drawn up whereby all -movable 


and immovable property was alleged to be 
handed over to S. and a list of creditors 
was incorporated inthe document. Firm S, P, 


was one of them. Some of the creditors brought 
a suit against G. and S., and asked the Court 
to pass a decree in the termsofthe composition deed 
and direct that the money due to them from G, be 
paid by S. accordingly. The District Judge passed a 
decree in accordance with the provisions of the 
composition deed. Firm S. P., who were nota party 
to ths composition deed nor to the suit, did not get 
anything out of the arrangement and had to filea 
suit for their money. They obtained a decree and. 
attached the property in dispute which was ultimate- 
ly putto auction : ae 

Held, that the composition deed and the decree 
thereon amounted to nothing more nor less than a 
private arrangement between S. and G. It was 


certainly not an administration decree as contemplat- ` 


ed by O. XX,r.13. It wasa judgment. tn personam 
and obviously binding only on the persons who were 
parties to it and therefore the auction sale was 
valid: 
Held, also, that it could not be said that G. having 
divested himself of the property and S. therefore hold 
it adversely to all the creditors, whether or not they 
were party to the composition. fra Soman MAL 
Prem SINGH v Seta UHELA Ram Pesh. 667 
————-~-O, XXI, r. 7. See Civil Procedure Oode, 1908, 
s, 42 717 
———— O, XXI, r. 16—Application by assignee 
Where to be made, e f 


+ 


in regard.” - 


r 
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An application by the assignee of a decree 
execution canbe made only to the Court which had 
passed the decree, even though that Oourt had trans- 
ferred the decree for execution to another Court 
before the assignment; Mort Ram-Diwan OHAND v, 
DHANNA SINGH HAVELI RAS Lah. 928 
~O. XXI, r.16—Assignee applying for execu- 
_ eion to wrong Court— Defect, if one of procedure 

only—Acgutescence—Effect of. 

- Where an application by the assignee under 
©, XXi, re 16, Civil Procedure Code, is made to tue 
Court to: which the decree has been transferred and 
not tothe Court passing the decree and no objection 
is taken, the defect is one of jurisdiction and might 
be waived and itis not open tothe party acquiesc- 
ing in‘ the Court exercising jurisdiction in a wrong 
way toturn round and challenge the legality of the 
proceedings, Morr Ram-Diwan ORAND v DHANNA 
SINGH Havent RAM Lah. 928 
-O XXI, r 16- Assignment, requirements of. 

Under O. XXI, r. 16, Civil Procedure Code, what 
is required is an assignment in writing and not 
a mers record of an assignment. A mere acknow- 
Jedgment of, money cannot be held to bean assign- 
ment. AcHHRU Ram v Fazar MOHAMMAD Lah. 730 
—~ —— 0. XXI, r. 16, s,42—S. 42, is subject to 

0. KAT, rv, 16. 

Section 42 does not override the plain words of 
QO. XXI, r. 15, but is subject to r.16 Morr Raw 
Drwan Cganp v. DHANNA SINGH-HAVELI RAM 

Lah. 928 
——- 0, XXI, r. 16, $ 47—Order allowing 
transferee of decree to execute —Appealability of, 


asa decree. 
- An, order under O. XXI, r. 1°, allowing an 
assignee to execute his decree, though not appeal- 
able as an order, ia appealable asa decree under 
s. 47, Oivil Procedure Code, inasmuch as the trans- 
feres -is a representative of the decree-holder within 
the meaning of that section and the order allowing 
his right to execute is one which decides, 
a question relating to the execution of the decree 
as between the transferee and the judgment-debt- 
or. AcHaRru Ram V, FAZAL MOHAMMAD Lah, 730 
O. XXI, r. 22—Judgment-debtor appearing. 
and objecting to first execution—Fresh notice, if 
NECESSATY, i 
A fresh notice can be dispensed with where the 
judgment-debtor has appeared inthe course ofthe 
tirst execution and objected to execution of the decree. 
JoGESH OHANDRA v Monint Monan Goose Cal, 458 
—-——-0. XXI, r. 31. Seg Oivil Procedure Code, 
1908, O. XX, r. 10 i l 479 
—-——- 0, XXI, r, 32, See Civil Procedure Code, 
- 1908; O. XXXIX, rr. 1, 2 744 
0O. XXI, r. 46. See Specific Relief Act, 1877, 
8. 21 542 


TT 





O. XXI, rrz46, 54—Attachment of mortgage 
right—Atiachment as debt, whether includes security 
-Lease by mortgagee after attachment—Attaching 

‘creditor's right to mesne profits. - 

The attachment of a mortgage debt under 
O. XXI, r. 46, Civil Proesdure Code, opsrates not 
only on the debt but also on the security which 
fastens itself to the debt and consequently there 
is no necessity to attach the security also as im- 
movable property when the debt has been attached. 
Further; it is difficult to distinguish the right to 
bring the property to sale and the right to possession 
of the property and, therefore, the attachment of 
the debt covers also the right to possession of the 
property. 

When after “the attachment of a mortgage as a 
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debt, the mortgagee in possession leased the proper- 
ties and the attaching decree-holder after purchasing 
the properties in Court auction brought a suit for 
recovery of possession and mesne profits: | 
Held, that the auction purchaser was entitled to 
a decree for mesne profits against the lessee 
between the date of the lease and the date of 
delivery of possession, PAPI NAIDU v. SUBBAROYA 
CHETTY Mad 533 
O. XXI, r. 50 (2)—Leave to execute decree 
—Application for leave is not barred so long as 
decree 18 alive, _ 
An application under O. XXI, r. 50 (2), Oivil 
-Procedure Code, for leave to execute a decreeis not 
barred solong asthe decres sought to be executed 
is alive Hassasina TAHILSING Firm v. NOORBHOY 
J AFFERJI FIRM Sind 339 
————0O. XXI,r.55. Sge Bengal Rent Recovery 
Act, 1865, s. 6 727 


O XXI, r. 55 (as amended by Allahabad 
High Gourt)—Notice under 0. XXI, r. 35 (as 
amended by Allahabad High Court) must be issued 
before sale officer becomes functus officio—Attach- 
ment ceasing apart from r. 55 of O. XXI—Result, 
lt may bs conceded that all that is neces- 

sary is that notice of the claim should be sent 

or issued by the Court to the Sale Officer and 
perhaps need not necessarily nave been received by 
the latter before ths sale. Kut notice must be 

“iggned’ tothe Sale Officer executing the decree 

before it becomes functus officio. 

Where therefore the attachment has ceased 
to exist, even in cases other than tho-e men- 
tioned in O. KAT, r. 55, the result would be taat the 
claimants for rateable distribution would not be able 
to continue the old proceeding and get the property 
told. To interpret r.55 in any other way would be to 
make it conflict with the provisions of s. 64 ands, 73 
of the Civil Procedure Code which a High Court 
has no power to amend. Menar Cuandv. Joti 
PRASAD All 350 
OO XXI,r. 57. See Oivil Procedure Code, 

1908, O. XX1, r. 11 (2) 736 

- O. AKI, rr. 58. Sze Oivil Procedure Code, 
_ 1908, 8. 47 934 


= O. XXI, rr. 59, 60, 61, 63— Proceedings 
under--Courts, if can declare objector to be subject 
to decree—Attached property jointly owned by 
judgment-debtor and wife—Interest of judgment- 
debtor sold without it being determined— Possession, 
if canbe given to decree-holder, 

Tha Court ig not given power to declare in the 
course of proceedings under O. XXI, rr. 59, 60, 
61, 63, Oivil Procedure Code, that a person who 
applies for removal of attachment is subject to a 
decree which was not passed against him. 

Where the property attached was joint prop- 
erty of the judgment-debtor and his wife and only 
the interest of the judgment-debtor was attached 
and sold in execution proceedings and the extent 
of that interest was not determined : 

Held, that it was not possible to hand over any 
portion of the property to the decree-holder ag 
being the share of judgment-debtor. The interest 
of the judgment-debtor must first be divided off, 
A. L. P. A, M. Onettyar Frem z, Maune San YI 

Rang. 104§ 

60— Decree-holder claiming 

persons in possession to be in possession on behalf 
of judgment-debtor—Court's duty. 

lfa claim is made that the persons in possession 
are only in possession on behalf of the judgment- 
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debtor, the Court shouid investigate the claim of 





title. VEDNATH SINGH v MAHOMED Rang.123 
oC, XXI, r.63. See Jurisdiction 818 
~ O XXI, r. 63—Uneuccessful party to an 


objection proceeding—Revision, tf lies, 

Where the unsuccessful party to an objection pro- 
ceedings can still bring a suit to establish his right 
to attach the property, it is not necessary for the 
High Oourt to interfere in revision with theorder 
passed by the execution Court in the objection 
case, VEDNATH SINGH v. MAHOMED Rang. 123 
——— 0O XXI, r.66 Seg Civil Procedure Code, 

1908, O. V, r. 19 654 (a) 
——— O, XXI, r. 89— Sale proclamation mentioning 

amount less than decretal amount by mistake— 

Deposit of such sum by judgment-debtor— Whether 

constitutes compliance with r. 89. 

Where the sale proclamation states the amount of 
the decree wrongly by mistake showing the same 
as less than the original decretal amount, the 
judyment-debtor cannot be allowed to take advantage 
of the mistake. Consequently, deposit of an amount 
less than the decretal amount taking advantage of 
the mistake, is ne compliance with the provisions 





of O. KAI, r. 89, Civil Procedure Code. Upa Bat v. 
Ram AUTAR SINGH Lah. 641 
— O, XXI, r. 90. See Bengal Tenancy Act, 

1t85, 5. 173 721 


ie Sete 


O.XXi,r 90 proviso (added by Cudh 
Chief Gourt), r. 65--Objection to sale proclamation 
not raised before commencement ofsale—Plea, if can 
be taken after sale is completed and property sold. 


Under the proviso added by the Oudh Chief 
Court to O. XXI, r. 90, Civil Procedure Code, 
no application for setting aside a sale shall be 


entertained upon any ground which conld have been 
taken but was not put forward by the applicant 
before the commencement of the sale, 

Where the judgment-debtor did not, before the 
commencement of the sale, raise any objection to the 
sale proclamation in that it did not specify the 
estimated value of the house sought to be sold in 
execution, it is not open to the judgment-debtor 
after the sale had been completed and the house 
had been sold to raise the plea that the sale pro- 
clamation issued by the Munsif did not comply with 
the provisions of O. XXI, r. 66, of the Gode, inas- 
much as the estimated price of the house was not 
shown in that sale proclamation,—a plea which he 
could have taken but did not take before the commence- 
ment of thesale, JAGDEO PRASAD v. KALI PRASAD 


Oudh 1103 
—— 0O. XXI, r. 92. Ses Compromise 106 
O. XXI, r 105. See Penal Code, 1660, s. 99 
631 


~O, XXI, rr, 122, 123 (All.)—Commissioner 
appointed to attach movables — Commissioner 
appointing supurdar— Previous permission of Court, 
if necessary to make supurdar liable. 

The previous permission of the Court is neces- 
sary only inthe case of a guard or watchman where 
such guard or watchman is put in special charge 
of property under r. 123, O. XXI, Oivil Procedure 
Code, (added bythe Allahabad High Court), But 
where a Commissioner is appointed by the Oourt 
and he appointsa supurdar as a custodian it being 
convenient and economical, O. XXI, r. 122 will apply 
and previous permission of Court isnot necessary 
to make the supurdar liable especially when the 
action of the Commissioner has met with approval of 
the Court. He cannot be exonerated from respon- 
sibility when he in definite and unambiguous 
terms took upon himself the position of a custodian 
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and gave a solemn undertaking to produce the goods, 
when required by the Court. Siras UDDIN v, HAIDAR 
HUSSAIN AH. 711 
O. XX!, r. 131 (added by Allahabad 

Hign Court;— Money left with mortgagee—Whether 

a re Aaa if can be attached under O. XXI, 

r 131. 

The money left with the mortgagee is nota debt as 
contemplated in r. 181, O XXI, O.P. O., of the 
garnishee rules added by the Allahabad High Court 
and this sum cannot be attached under O. XXI, 
r. 131. BHAIRON AwasT1 v» Latta Mısır All, 709 
——-~- O.XXH—O.XXII,if applies to execution 

proceedings. 

Order XXII, Civil Procedure Code, under which 
substitution proceedings are taken, does not apply 
to execution proceedings. Moti RAS v. ONKAR PRASAD 

All, 920 
O XXII, r. 5, s. 11— Decision under O. XXII, 

r, 5—Separate suit re-agitating the question--Res 

judicata, tf applies. 

A decision in proceedings under O. XXII, r. 5, 
Civil Procedure Code, that a certain person is, or is 
nt a legal representative of a deceased, does not 
bar the re-agitating of the same question in a separate 
suit and the rule of res judicata dces not apply. 
CHIRACH Din v. DILAWAR KHAN Lah 985 
O. XXIII, r. 1— Causes of action different— 

Permissionto file fresh suit not taken at time of 

withdrawal of pricr suit— Order XXIII, r.l, if 

operates as bar. i 

Where causes of action are different, O. XXII, 
r, 1, Civil Procedure Code, is not a barto a fresh 
suit on the ground that permission to bringa fresh 
suit had not been taken at the time of withdrawal 
of the previous suit. WaALAITI Ram v, SHADI RAM 

Lah. 1049 
-0. XXH, r. 1, sub-r, (2), cl. (b)—Whether 
should be construed ejusdem generis with cl. (a)~ 
Withdrawal of suit—Sufficient grounds other than 


formal defect. 

The language of O. XXXII, çr. 1, sub- 
r. (2) b), Oivil Procedure Code, is plain and 
there is no scope for the introduction of the 
ejusdem generis rule. The Court must be satis- 
fied either thatthe suit must fail by reason of some 
formal defect or that there are other sufficient 
grounds forallowing the order asked for; cl. (b) is 
not limited to casesin which the Court thinks that 
the suit must necessarily failas in cl. (a). There 
may be other sufficient grounds on which it is proper 
to allow the plaintiff to withdraw his suit. Bar 
MAHAKORE v, BHIKHABHAI Bom. 153 
O, XXIII, r. 3—Demolition of wall in dispute, 

consideration for abandoning claim to wall in suit 

—Compromise as to wall in dispute—Whether 

one relating to suit. 

Where the demolitionof the wallin dispute was 
the consideration for the abandonment by the plain- 
tiff of his rightto have the wall in suit demolished. 
Then the compromise with regard tothe wall im 
dispute should be deemed torelate to the suit 
within the meaning of O. XXIIT, r. 3, Oivil Procedure 
Code. I AL SINGH v, MOHAN BINGE Lah. 185 
O. XXIII, r. 3—‘Lawful’ in r.3, meaning of 

—Party to compromise alleging fraud— Whether 

can avoid compromise, 

The word ‘lawful’ in O. XXIJJ, r. 3, does 
not merely mean binding or enforceable. 
word refers to agreements which in their 
very terms or nature are not ‘unlawful’, and 
may, therefore, include agreements, which are 
vyoidable at the option of one of the parties 
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thereto because they have been brought about by 
undue influence, coercion or fraud. Where, there- 
fore, a party to a compromise executed in proceed- 
ings started by an application under O. XXIII, r. 3, 
cannot be allowed to avoid it by alleging fraud. 
HUSAIN Yar Baa v. Rapua KISHAN All. 746 
O XXII, r. 3—Mere repudiation by one party, 
not acquiesced in by the other—Whether amounts to 
avoidance—Inquiry into disputed facts collateral to 
terms of compromise— Whether provided for by 
O0. XXIII, r. 3. 
A mere repudiation by one of the parties, not 
acquiesced in by the other is not avoidance of a 
contract A judicial determination of facts on which 
the right to avoid rests is a necessary preliminary 
to the contract being eet aside. Order XXIII, r. 3, 
‘does not provide for an inquiry into disputed facts 
collateral to the terms of the compromise. HUSAIN 
Yar Beg v, RADHA KISHAN All. 746 
——-~~ O. XXII, r. 3—Rule 3, if mandatory, 
Order XXII, rv. 3, Oivil Procedure Code, is 
mandatory inits terms and provides that if it is 
proved to the satisfaction of the Court that a suit 
(or appeal) has been adjusted by a lawful compro- 
mise, the Court has no option but to order such 
compromise to be recorded andto pass a decree in 
accordance therewith. The compromise if given effect 


to adjusts the appeal as between the parties tothe 
compromise Where it isnot disputed that the 
parties consented to itsterms, a decree must be 


passed unless it is shown that O, XXII, r. 3 
does not apply for any reason. HUSAIN Yar Bee v. 
BRADHA KISHAN All, 746 
——~-~O. XXIV, rr. 7, 11. Ser Dekkhan Agri- 

culturists Relief Act, 1879, s, 13 780 

O. XXVI, r. 1-Company, examination of ~ 

Duty of Court—Court can insist on documents to 

be specified, 

When the witness to be examined on commission 
is a Company, the Court can ask for tho name of the 
individual and can also insist ou specification of 
documents to be produced.  GAMBHIR Mat PANDYA v. 
George ANTHONY JOHN All, 391 
—-—-O, XXVI, r. 1, s 115—Application for 

examination on commission—Rejection on ground 

of lapse of time since institution of suit—Propriety 
of—Order of rejection—Whether ‘case decided,’ 

As a general rule the plaintiff is within his rights 
if he refrains from giving his evidence, assuming it 
is otherwise possible for him to do so, before the 
settlement of issues and the production of all the 
documentary evidence, An order refusing to issue 
& commission forthe examination of plaintiffs on 
the ground oflapse of one year since institution of 
suit, is not just and reasonable, 

The Court has jurisdiction to dispose of the 
application for examination of witnesses on commis- 
sion. When the Judge rejects the application he 
cannot be said to exercise his jurisdiction illegally 
or with material irregularity only because he took an 
erroneous view on a question arising in the case, Such 
an interlocutory order does not amount to a case 
decided within the meaning ofs. 115, Civil Procedure 
Code. GAMBHIR Maz PANDYA v. GEORGE ANTHONY JOHN 

All, 391 

———--O. XXVI, r. 5,5. 16, proviso—Plaintiff's 
application for examination of himself on com- 
mission Principles governing grant of application 

— Plaintiff electing to file suit at defendant's place 

of residence — Whether debarred from getting 

himself examined at his place of residence —Terms 
of order to be passed. 

The case of a plaintiff stands ona different footing 
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or a witness when the 
question arises asto whether a commission should 
issue for examination or not. Although there is no 
distinction drawn in the Oivil Procedure Codeso 
far as this point is concerned, yet as a rule of 
prudence, this rule has to be followed. 

Under the proviso to s, 16, Civil Procedure Code, 
ifthe defendant, from whom the plaintiff claims 
redress, resides at a particular place, the suit may 
be instituted at that place as well Where the 
plaintiff having a choice of forum elects to file his 
suitinacertain place, but at the same time it is 
risky to compel him to cometo that place for 
examination as the journey from his place of 
residence tothe Court might prove harmful, the 
Court can issue a commission for examination of 
the plaintiff at his place of residence, but the 
plaintiff must pay the defendant sufficient costs to 
enable that latter to make adequate arrangements 
for his cross examination. GULAB RAI GHUTGHUTIA ¥v 
MAHENDRA NATH SREEMANI Pat. 725 


———--——O, XXVI, r. 10—Trial Court accepting Com- 
misstoner's report and decreeing suit—On appeal, 
facts of Commissioner accepted but conclusion 
differed and decree set aside—Legality. 

Where the trial Court accepts the view of the 
Commissioner and decrees the suit, on appeal, the 
Appellate Court is entitled to accept the map 
prepared by the Commissioner and the facts stated 
by him but disagree with his conclusions and set 
aside the decree. Moxam HALDAR v. NAIMADDI tee 

al, 

0O, XXVI r. 16—Remand of case for taking 
accounts—Lower Courts power to appoint Com- 
missioner—Judge not relieved from necessity of 
giving his conclusions on report—Duty of Com- 
missioner— Questions of liability and of quantum— 
Former to be determined by Court. 

Where a case is remanded tothe lower Court for 
taking accounts, the lower Court has jurisdiction to 
appoint a Commissioner for taking accounts, jf it is 
found necessary. The question of one Judge dele- 
gating his jurisdiction to another is quite another 
matter from that of a Judge appointing a Commis- 
sioner under the powers given to him by the Civil 
Procedure Code. But the fact that he has jurisdic- 
tion to appoint a Commissioner does not excuse 
him from coming to a conclusion on these matters 
himself It is necessary for himto investigate the 
Commissioner's report and to consider the objections 
of the parties to that report and to come to an inde- 
pendent conclusion. 

When a Commissioner 
accounts, the question : MH 
determined by the Court. It is a very nice distinc- 
tion at times whether a matter isa mere question 
of account or whether it is a question of liability. 
The two matters are so comingled at times that it 
is almost impossible to distinguish them. Con- 
sequently, where the question of liability involves 
that of quantum as well, itis open to the Commis- 
sioner to decide both, DARGARAN BIBI D, JYOTI Pragap 
Sıxan Deo Pat. 344 


— O. XXX—Scope of. i 

Order XXX, of the Oivil Procedure Code, relating 
to suits by and against ‘firms’, assumes that the 
so-called ‘firm’ is legally constituted and has no 
bearing on the question of the maintainability of 
a suit against an ‘illegal’ association, MADAN GOPAL 
v, SHEwAL Dass , Lah 156 
O. XXX, r. 1—Firm of two partners — Cause 
of action when firm consisted of both partners— Ong 


from that of a defendant 


18 appointed for taking 
of liability is to be 
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partner severing his connection— Remaining part- 
ner, whether can institute suit in firm's name. 
Although a firm consisted of two partners, when 
the cause of action arose, a suit is not maintain- 
able in the name of the firm when one of the 
partners has severed his connection with the firm 
before the institution ofthe suit, The suit should 
not, however, be thrown out on the technical ground, 
and defect should be removed by slight amendment 
in the form CONTINENTAL TYRE & RUBBER COMPANY, 
a ana, QANTT. v. MURREE-KASHMIR AUTOMOBILE 
TORE 
——— O, XXX, rr. 1, 10— Provisions of 0. XXX, 
r. 1, if applicable to foreign firms— Person carrying 
on business of firm with name other than his own— 
Business carried on outside British India—Suit, if 
can lie against firm. 
The provisions of O. XXX, r. 1, Civil 
Code, are not applicable to foreign firms. 
Where a person carrieson businessin the name of 
a firm bearing another name than his own, he cannot 
be sued in the name of the firm if the businessis 
carried on outside British India, JoHaRMaL RAMKARAN 
v. LAXMANDAS SHIVLAL Bom. 182 
O. XXX, rr. 1, 10—R. 10, if governed by r. 1, 
Order XXX, r. 1, Oivil Procedure Code governs 


Procedure 





O. XXX, r. 10. JOHARMAL RAMKARAN v. JLAXMANDAS 
SHIVLAL Bom. 182 
Y. KAKI, r. 3(3)—Minor defendant—No 
paternal relations — Mother refusing service— 


Plaintiff, if bound to make searching inquiry as to 

whether there are other maternal vrelations— 

Guardian ad litem appointed ty Court—Decree 

against minor—Decree, when can be set aside. 

Where’ the plaintiff knew that the mother was 
the natural guardisn of the minor defendant and 
there were no paternal relations, and served the 
mother as such, but she having refused service, 
Court guardian was appointed : 

Held, that the plaintiffs were rot bound to make 
a searching inquiry into the question whether there 
were other relatives on the mother's side: 

Held, further, that in order to set aside the decree 
against the minor, it must be shown, that prejudice 
was caused tothe minor, cn sccount of the irregu- 
larity in appointing a guardian ad litem. Mere possi- 
bility of prejudice isnot enough RADHA Kisuaw v. 
SalDULLAH Lah. 836 
O. XXXII, r, 7—Pleader duly authorised 

signing application that Court should decide case as 

arbiirator—Minority of defendants stated—Court 
accepting the application—Sanction of Court, if 
can be presumed. 

Where an application requesting that the Court 
should decide the case asan arbitrator was signed 
bythe Pleadersof the parties duly authorised to 
compromise, make a reference to arbitration, and so 
forth and the fact that some of the defendants 
were minors was Clearly stated, thaf it was also 
stated thatthe procedure suggested in the applica- 
tion was for their benefit ; 

Held, that the Court, when it adopted the proce- 
dure, approved of it in respect ofthe minors also 
and the sanction of the Court must be presumed 
from the acceptance of the application, Ganea Kam 





v. JAGU Lah. 248 
——0O. XXXHI, r, 10. See Oivil Procedure Code, 
1908, s. 60 580 
O. XXXIH, r. 10—Pauper appeal partly 





accepted— Government, whether entitl d to full court- 
fees 
“The Government is entitled under O. XXXIII, 
r, 10, Civil Procedure Oode, to the full amount of 
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„allowing interest at the higher rate of 9 
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the court-fee which was payable on the memorandum. 
ofthe appealif the appellant had not been allowed 
to appeal in forma pauperis even if the appeal is not 
accepted in full. GOVERNMENT ApvocaTR, PUNJAB 10, 
SHAMSHER ALI Lah, 240 
- ©, XXXIV, r. 7. Sze Dekkhan Agriculturists’ 
Relief Act, 1879, s 13 770 





———O.XXXIV, r. 11 (1) (a), (b)— Mortgage 
decree — Interest how calculated —-“ Principa 


amount”, whether includes interest due before suit 

on money secured by mortgage—Interest on costs 

during pendency of suit. 

Clause (a), sub-cl. (2) ofr. 11, O. XXXIV, 
Civil Procedure Code, provides that interest up 
to the date on which payment of the amount 
found due is to be made under the preli- 
minary decree is to be calculated on the 
principal amount at the rate payable on the 
principal, or, where no such rate is fixed, at such 
rate as the Court deems reasonable. The words 
“ principal amount” as used in this sub-clause 
mean the principal money secured by the deed of 
mortgage and interest which has accrued due 
before the suit cannot be regarded as part of the 
principal amount. It is wrong to allow interest at 
the contractual rate on the entire amount 
(i. e., principal and interest up to suit) claimed 
in the suit. Similarly sub-cl. (41) ofel. (a provides 
that interest on the amount of costs of the suit can 
be awarded only from the date of the preliminary 
decree. Interest on the costs during the pendency 
of the suit cannot be allowed As regards 
interest subsequent to thedate fixed for payment, 
cl (b) of r.11 makes provision for interest on the 
aggregate ofthe principal sume specified in cl. (a) 
and of interest thereon as calculated in accordance 
with that clause at such rate asthe Ccurt deems 
reasonable, The usual rateof interest allowed in 
such cases is 6 per cent. per annum. 

[Held, that there were no sufficient grounds for 
per cent, 
Racaussar DAYAL 

Oudh 46 

O XXXVI, r.5 (3). Suz Penal Code, ped 
63 

O. XXXIX, r. 1— Appeal pending— Pong fide 

contention regarding title to land—One party getting 

crder to sell in execution of decree—Sale, whether 
should be stayed and status quo ante maintained— 

Whether Court should order security. 

Where an appeal was pending in which there was 
a bona fide contention between the parties as to the 
title tothe lands, decree-holder,one of the parties 
bad got an order to sell the property in execution of 
his decree : 

Held, that the status quo ante should not be dis-~ 
turbed andthe sale should be stayed till the disposal 
of appeal. 

In a case falling under O. XXXIX, r. J, Oivil 
Procedure Code, it is not necessary that the Courts 
should order the petitioner to furnish security to 
compensate the decree-holder for any loss that may 
be caused bya temporary injunction against him 
being granted. Bapr-up-Dinv MuntLaL Lah, 421 
——— O. XXXIX, rr. 1, 2, O. XXI, r 32—Decree for 

injunction—Mode of exeeution— Judgment-debtor 

by his own act making it impossible to obey decree 

—Liability to pay compensation. 

Order XXI, r. 32, Civil Procedure Code, specifically 
provides for the execution of a decree for injunc- 
tion. Itis wrong to say that the only remedy of 
the decree-holder is to bring a separate suit for 
damages, 


per annum.}| PIRTHIPAL SINGH V. 
SHUKLA 
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Where the injunction isfo the doing of an act, and 
the judgment-debtor has failed to do the act, the 
attachment can continue for three menths and if 
inthe meantime she judgment-debtor carries out the 
directions contained in the decree and in that way 
obeys the decree, his property cannot be sold. 
But where the injunction is for restraining him 
from doing an act and the judgment-debtor has 
already done the act in disobedience of the injunc- 
tion he bas made it impossible for himself to obey 
the decree. Although the property cannot be sold 
until three months have expired after the attach- 
ment, yet after the expiry of this period it will 
still be impossible for the judgment-debtor to show 
that he has obeyed the decree inasmuch as he has 
really irrevocably disobeyed it. Where the judg- 
ment-debtor has, by his own act, made it impossible 
for himself to obey the decree he cannot escape 
from the liability to pay compensation which will 
be enforced after the attachment has subsisted for 
three months. If, however, it be impossible to 
award the decree-holder any compensation, then the 
only remedy which must be adopted would be to 
detain him in civil prison, NAWAB SINGH v, MITHU Lan 

All, 744 

—-—— 0O. XXXIX, rr. 1, 2, O, KAI, r. 32— Injunction 
against all defendanis joinily—Death of one of 
them—Reduction of amount of compensation— 

Legality of. 

Where the injunction was against all the defend- 
ants jointly and they were all jointly and severally 
responsible for its disobedience as well as for the 
profit which they had made out of the plaintiffs’ 
lands by holding a fair on such lands, the 
mere fact that one of them was dead will not 
justify a reduction of the amount which the plaint- 
ifs are entitled to get, NAWAR SINGH v Miruu Lan 

All. 744 
——_~-O, XL, r. 1—Suit by mortgagee without 
possession —Appointment of interim Receirer— 

Propriety of. 

A mortgagee without possession is entitled to 
move the Court to appoint an interim J.eceiver 
and the Court may pass an order if in the cir- 
cumstances of the case it thinks that it is just and 
convenient to doso SITAL Das v PUNJAB & Sixp Bank, 
LTD. - Lah. 1022 
—--—— 0., XLI, r, 4—0. XLI, r. 4,if applies when 

one of the necessary respondents is not before Court. 

Order XLI, r. 4, Oivil Procedure Code, only lays 
down that where there are more plaintiffs or more 
defendants than one and the decree appealed from 
proceeds on any ground common to all the plaintiffs 
or to all the defendants, any one of the plaintifis or 
of the defendants may appeal from the whole decree, 
and the rule does not clearly apply to a case where one 
of the necessary respondents is not before the Court. 
MUHAMMAD TARUO V. AzizoL Hasan Oudh 897 
O. XLI, r. 4, O. XXH, r. 3— Suit for ejectment 

and khas possession-—Title declared but no khas 
possession granted— Defendant dying during pen- 
dency of first appeal—Sons on record—Second 
appeal—One of the sons dying—Maintainabdility of 
appeal against whole deeree. 

A suit was brought by the plaintiffs for a declara- 
tion of their title to certain lands and for recovery 
of khas posséssion in respect of the same, The first 
Court granted a declaration of the plaintiffs’ title 
to a fractional share in the lands in suit but 
dismissed the plaintiffs’ suit for khas possession. 
On appeal the lower Appellate Court set aside 
that decision and decreed the plaintifs’ suit in 
‘full, Defendant No. 1 died during the pendency 
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of the appeal in the lower Appellate Court and 
his two sons were substituted as his heirgon the 
record of the appeal The appeal to the High 
Court was filed on behalf of both the sons, one of 
the sons died during the pendency of this appeal 
and his heirs were not brought on the record 
within the time allowed by law. 

Held, that, O. XLI, r. 4, Civil Procedure Code 
enabled one of the two heirs of the defendant, to 
maintain the appeal from the whole decree, and it was 
competent to the Appellate Court to reverse or vary 
the decree in favour of all the plaintifs or sil 
the defendants as the case may be, although one of 
the defenadnts or one of the defendant's heirg 
did not join inthe appeal. SatonaL BHATTACHARJER 
» ASIRADDI SHEIKH Cal. 14.7 
——-— O XLI, rr. 4, 20 —Abatement of appeal 

— Partition case—Appeal not capable of being 

proceeded with in absence of legal representatives of 

deceased respondent — Appeal, if abatesin toto 

Where it is impossible to proceed with an appeal 
in the absence of the legal representatives of a 
deceased respondent, the appeal abates in toto. Thig 
principle applies in a partition case in which one of 
the defendants-respondents has died and the appeal 
bas abated against him, and it will not be possible to 
proceed withthe appeal which must be deemed 
haveabated entirely. MUHAMMAD FARUQ v. Azizur 
HASAN Oudh 897 

O. XLI, rr. 4, 33-—-One defendant alone 
appealing— Others not impleaded— Decree proceeding 
on a common ground— Decree, if can be varied in 
favour of non-appealing defendants—Decree in 
favour of party not heard, tf can be passed, 

Reading rr. 4 and 23, O. XLI, Civil Proce- 
dure Code, together, there can be no doubt that 
one of the defendants can file an appeal with- . 
out impleading the other defendants as respond- 
ants, if the decree appealed from proceeds on 
aground common to all of them and that the Ap- 
pellate Court may thereupon exercise the power of 
varying the decree in favour of the non-appealing 
defendants, although they have not been made parties 
to the appeal and O. XLI, r. 33, authorizes the Ap- 
pellnte Court to passa decree in favour of a party 
who has not been heard. It does not authorize the 
Court to pass a decree against a person who is not 
a party to the appeal, or in other words, powers under 
r. 33 cannot be exercised to the prejudice of a person 
who is not given a hearing. A person who has been 
heard in appeal, cannot object to a decree being 
passed infavour ofa person merely because that 
person is not a party to the appeal and has not been 
heard. KAMALAKANTA DEBNATH v TAMIJADDIN Cal, 101 
——— 0O. XLI, r. 5—Security bond furnished—Bond 

lost—Oral evidence of terms not possible—-Pre- 

sumption regarding contents. 

Where owing to the loss of thebond and the 
lapse oftime,it is not possible to expect ora] evi- 
dence of terms of the security bond, executed 
as per order staying further proceedings, it ig 
permissible to fill in the details which have been 
obliterated by time, with presumptions. The only 
reasonable presumption is that the hond was executed 
according to the tenor of the Court’s order, and in 
accordance with the prevailing practice of which 
the Court can take judicial notice. KABIRUDDIN y 
DEBISINGH Nag. 461 

O. XLI, r. 5—Stay of proceedings as distinet 

from stay of execution—Order as to security if 
compulsory. 

Under cl. (3), r.5, O. ALI, Civil Procedure Code 
no order for stayof execution can be made unless 
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certain conditions are fulfilled, one of which is the 
furnishing ofsecurity. But no such limitations are 
imposed when proceedings, as distinct from 
execution of a decree, are stayed. The difference is 
that the furnishing of security is compulsory in the 
one case, but within the discretion of the Court in 
the other. KABIRUDDIN V. DEEISINGH Nag. 461 
O. XLI, r. 20~—Heirs of deceased respondent 
not parties in Court from whose decree appeal is 
filed—O, XLI,r. 20, if applies. 

Order XLI, r. 20, applies to a case where a person 
who was a party to the suit in the Oourt from whose 
decree the appeal is preferred has not been madea 
party to the appeal but not where the deceased 
respondent's heirs were no parties in the Court 
from whose decree the appeal has been filed. It was not 
the intention of the legislature that a party against 
whom an order of abatement has been made should 
get over that order under cover of O, XLI, r. 20, 
MUHAMMAD FARUQ V. AzizuL Hasan . Oudh 897 
O, XLI, r. 20—-No name of necessary party 

in attested copy of judgment — Omission through 

oversight—Decree giving the same—Court, if can add 

him as party. E 

In spite of the provisions of O. XLI, rr. 4 and 33, 
Civil Procedure Code, an appeal cannot be heard on 
merits without making a party whose name is omitted 
from the list of appellants through oversight, a party 
to the appeal. He should be made a respondent under 
©. XLI, r. 20. 

The attested copy of the 





judgment given to the 
appellants didnotshow the nameof the omitted 
partyasone ofthe plaintiffs, though the copy of 
the decree-sheet, however, gave the names of all the 
plaintiffs. The Appellate Court was requested 
to make the omitted party an appellant, or a respon- 
dent and theomitted party had paid his share of the 
expenses of the appeal toa Pleader who had been 
asked to filean appeal on his behalf; 

Held, that litigants, and members of the legal 
profession have the right to expect that the headings 
of attested copies of the judgments would show 
the names of the parties correctly. The omission 
being through oversight, be should ke madea res- 
pondent. BISHNA v. SUCHA SINGH Lah. 914 
O, XLI, rr. 20 and 30—Plaintiff's claim 

dismissed against A but decreed against B— Appeal 

by B—A not joined — Appeal ullowed against 

plaintiff-—Plaintiff appealing joining A and B— 

Time for appeal against A expired—A, if can be 

impleaded, : 

‘Under O. XLI, r. 20, Civil Proceduie Code, the 
addition of a respondent whom the appellant has not 
or cannot make a partyto the appeul, is not per- 
missible, where the Court finds that he is not in- 
terested with the result of the appeal. Where there- 
fore, before any relief is claimed in appeal against 
such respondent, the time for filing an appeal 
against him is time-barred, he is not a party inter- 
ested in the appeal and decree cannot be paseed 
against him. - 

Where a suit was dismissed against A but dec- 
reed against B who alone appealed in District Court 
and gota decree against the plaintiff who thereupon 
filed an appeal in the High Court impleading A and B: 

Held, that time for appeal against A having 
expired he could not be held to bea party interest- 
ed in the appeal, to be added to B under O. XLI, 
r. 20, Civil Procedure Code. 

Held, further, that as the first appeal was avail- 
able in the District Court, appeal against A could 
not directly lie in the High Court. NATHUNI Ras 
P, SEORETARY OF STATS Pat. 171 
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-——:—0 XLI, rr. 23, 25, O. XLII, 1 (u) (as 
amended by Oudh Chief Court)—-Order under 
O0. XLI, r. 25—Whether amounts to an ‘order 
remanding a case'— Order, if appealable, 
There is a distinction between an 

remanding a case under O, XLI, r, 23, 

Procedure Code, and an order remitting issues 

for decision under O. XLI, r. 25. An order 

under r, 25 doesnot amount to an “order remand- 

ing a case” within the meaning of O. XLIII,r. 1, 

cl. (u) as amended by the Oudh Chief Court and is 

hence not appealable The expression remanding 

a case, means returning acase for decision. The 

order passed under r.25dces not return the case 

for decision but merely remits or remands specified 

issues for decision, Bır INDRA Bixram SINGH v. 

RAGHUBAR DAYAL Oudh 676 

O. XLI, r. 25 Ser Civil Procedure Code, 

1908, s. 151 850 


- O. XLI, r. 27—Additional evidence—Custom 


order 
Oivil 


Ens 





rura m 


—Riwaj i-am in support—Opposite party, if 
should be given opportunity of rebutting the 
presumption. 


Where forthe first time in appeal a party pleads 
a custom in his favour and relies upon document- 
ary evidence or riwaj-i-am, then before he can be 
allowed todo so, the other party should be given 
an opportunity of rebutting the presumption raised 
by it in favour of the party so relying Nraz 
MUHAMMAD v Yusar KHAN Lah.733 
—————- 0 XLI, r. 30. Sze Civil Procedure Code, 

1202, O. XLI, r. 20 171 
~- O. XLI, r. 33. Sgr Civil 

110}, 0. XLI.r 4 
———— 0O, XLII r. Tus as amended by Oudh 

Chief Court, Seger Civil Procedure Code, 1908, O. 

ALI, rr. 2% 76 676 
O. XLI, r. 1 (W)— Preliminary point—~ 

Meaning of. ; 

A preliminary point is not necessarily a point or 
law upon which the whole case is disposed of nor 
is it necessarily a point offact on which the case ig 
disposed of, Any point the decision of which avoids 
the necessity for the fullLearing of the suitis a 
preitiminary point. HALIMA KHATUNY ABDUL MAJID 

Pat. 859 

O. XLIV, r 1- Order rejecting application 

under O, XLIV, r. 1—LEvery ground, if to le 
discussed, 

There is no reason why every ground should be 
Giscussed in an order rejecting an application to file 
appeal in forma pauperis, Tixaya Ram v. GHANSHAM 





Procedure Code, 
101 





ed 








Das Pesh. 943 
~—-—~ O.XLV. See Civil Procedure Code, 1208, 
es 109, 1:0 942 
O. XLVII, r.1 See Civil Procedure Code, 

1907, s. 151 : 520 


O. XLVII, r. 1—" Any other sufficient reason,” 
meaning of—Order dismissing suit for defauli— 
Review, tf lies against the order. 

The words “any other sufficient reason" in 
O. XLVII, r. !, Civil Procedure Code mean any other 
sufficient cause similar or analogous to those cate- 
gorically set forth in O. XLVII, r.3, namely, (1) 
the discovery of new and important matter which 
was not withinthe knowledge of the plaintiff or 
could not be produced by him at the time when 
the decree was passed oor order made, or(?) on 
account of some mistake or error apparent on the 
face of the record. Thus a review is only permissi- 
ble on these two grounds or on grounds similar and 
analogous to them. Consequently, no review lieg 

i = . 
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against an order dismissing a suit for default. 

BHAGWANT Prasad v SHYAM Lan Oudh 1102 

———— 0, XLVII, r.1—‘‘ Error apparent on the face 
of record”, meaning of—Failure of Judge torefer 
to an authority binding on him, if such an error. 

The meaning cf “an error apparent on the face 
of the record” is an error which can be seen by 
a mere perusal of the record without reference to 
any other matter, and it certainly cannot be held that 
on a perusal of the record of a case, the fact that 
the Judge had failed to refer to an authority bind- 
ing upon him would be apparent. A failure to 
consider a precedent bearing upon the case is not a 
mistake oran error apparent on the face of the 
record, but is really discovery of new and important 
matter by the party whoought to have brought 
this precedent to the notice of the Court, and, there- 
fore, he cannot apply for review of the judgment 
and decree on this ground unless he can show that 
his failure to bring it to notice was excusable, 
JULI Mean V ÅTAR DIN Rang, 590 
—— O. XLVII, r. 1, O. XLIV, r. 1—That meaning 

of O.XLIV,r 1 is not as understood by lower 

Court, if a ground for review. 

That the meaning of proviso to O, XLIV, r. 1, is not 
as understood by lower Court is no ground for inter- 
ference in review from an order rejecting the ap- 
plication to appeal in forma pauperis. Tixaya Ram v. 
GuaxsamM Das Pesh. 943 
Sch. ||, para. 14 {c)- -Question of succession 

of orasa sons—Wrong decision by arbitrators— 

Award, if illegal. 

A wrong decision of arbitrators on a question of 
succession of orasa sons, does not come within the 
meaning of Sch II, para. 14 (e), Civil Procedure Code, 
as the lawon the question is not so obvious, 
Kya Hra Pro v. Ma PAN Mra Pro Rang. 557 
š - para. 15, O. XX, r. 5—Order on 

objections to arbitration award—Finding with 

reasons on each separate issue—Necessity of. 

An order on the objections toan arbitration award 
should comply with the provisions of O. XX,r. 5, 
Oivil Procedure Code and the Court should state its 
finding or decision with the reasons therefor upon 
each separate issue. Firm Sant Lan MAHADEV Prasap 
v. KEDAR Nata All. 310 
m para. 15 (1)—Award—Refusal to 

file—Appeal, if lies 

No appeal lies from an order refusing to filean award 
under para. 15 of Sch. IT, Civil Procedure Code. 
SHIDGOUDA BasvantcoupDa PATIL v. BHIMGOUDA APPAYA 
PATIL Bom. 332 
E settlement— 





rama 














Sch. ill, para, 11—Pamily 

Whether affected by para, 11. 

Where an agreement is no morethan a settlement 
based on an assumption that there was an antecedent 
title of some kind in the parties and is neither a 
mortgage, charge or lease but is only a family 
settlement, it cannot be treated as an alienation and 
para. 11 of Sch. IJ, Civil Procedure Code, will not 
affect it. NISAR AHMAD Kuan v, MANZUR AHMAD 
KHAN Oudh 267 
Civil Service Rules, r. 351. Ses Government of 

India Act, 1915, s. 96-B 884 
Companies Act (VII of 1913), s. 4—" Association" 

—“Carrying on” business- Company of more than 20 

persons and not registered, legality of—-Suit by third 

party against such association. 

Section 4, Companies Act, requires that the as- 
sociation should be ‘carrying’ on a business. The 
expression ‘carryingon business’ implies some con- 
tinuous control of the business by the association. 

The partis who were the proprietors of wool 
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factories entered into a pooling contract by virtue 
of which they agreed to work the factories in a 
certain manner and to share the total profits in certain 
proportions. The contract was for a period cf 5 
years. Defendant No. 1 was to work his factory 
for the first 23 years and defendant No. 3 forthe 
next 24 years. ‘he plaintiff and defendant No 2 
had the option of working their factories or not 
as they pleased, but if they worked the factories, 
they were bound to share profits with the other 
parties to the contract according to the terms 
thereof. The parties who worked their factories, 
were bound to submit their accounts of the earnings 
to the other parties: 

Held, that the parties to the contract did not con- 
stitute any partnership or association and were 
not carrying on any business jointly within 6. 4 
of the Companies Act. 

Section 4 of the Companies Act is mandatory 
and lays down inter alia that no partnership 
consisting of more than 20 persons shall be formed 
for the purpose of carrying on any business other 
than banking unless if is registered as a company 
under that Act. Any company, partnership, or 
association formed in violation of the provisions of 
s,4igan ‘illegal’ kody and its existence cannot, 
therefore, be recognised by law. 

Althcugh a suit by a third party against the 
members of an illegal association is maintainable 
in certain circumstances, it would not be maintain- 
able if the plaintiff krew of the illegal character 
of the association and was himself a particeps 
criminis. MADAN GOPAL VY SHEWAL Das Lah.156 

$8.101, 102 {2)—Allotment mace without 
application and allotment money— Legality of. 

The Directors who make allotment of shares 
without the application and the allotment money, 
are guilty of misfeasance. They are also guilty of 
misfeasance if they are a party to a calculated and 
deliberate fraud in the floatation of the Company and 
in the conduct of its business. INDIAN STATES, BANK 
LTD. v. KUNWAR SARDAR SINGH All. 33 
ss 101,102 (2), 235—Director a party to 

deliberate fraud in floating Company, tf guilty of 

misfeasance, —Wilful contravention of s8, 101—- 

Directors liability to pay compensation—Liability 

to discharge creditors of Company and pay off share- 

holders’ money. 

Directors are guilty of misfeasance for wilful 
contravention of s. 101 and are liable under s. 102 (2) of 
Companies Act to pay compensation to the Company. 
Under s, 235, they must discharge every creditor 
of the Company and return the money of the share- 
holders. Such payments would be a contribution to 
theassets of the Company which by way of com- 
pensation the Court thinks just within the meaning 





aarme anana 


of s. 235. INDIAN STATES BANK, LTD. v. Kunwar 
SARDAR SINGH All. 33 
s. 160—Company—Voluntary liquidation — 





Death of share-holder before settling of list of 
contributories—Inelusion of his name in list—Order 
of Court for payment of balance—Balance, if can 
berecovered fromlegal representative of deceased 
share-holder— Proper proceedings to be taken— 

Nature of. 

Where in the case ofa Company which has gone 
into voluntary liquidation, a share-holder dies before 
the list of contributories is settled and his name is 
included in the list in liquidation proceedings and 
the Court makes an order for payment of the 
balance, it is open to the Court to recover it from 
hia’ legal representative and heir under s 160, Oom- 
panies Act, The proper remedy is to take proceed 


S 
XXX 
Companies Act—concld, 


ings in due course of administration of the estate 
of the deceased, and not an application for order 
of payment against the legal representative personal- 
ly. BRITISH INDIA BANKING & INDUSTRIAL CORPORATION, 
in re Bom 178 
————-§, 235. Ser Companies Act, 1913, s. 102 a 
3 


Company. Sez Companies Act, 1913, s. 180 178 
Director. Sez Companies Act, 1913, s. 101 
33 
Director— Clause in Article of Association 
limiting the liability of Director— Legality of. 
Thereis nothing in the Companies Act, to prevent 
such a clause being inserted inthe Articles of 
Association as would seriously limit the liability of a 
Director or Officer of the Company. INDIAN STATES, 
Bank, Lrp. Orrrora, Liguipator © Kunwar SARDAR 


SINGH 


Compromise —Sale in execution against minor— 
Provision for payment— Payment not made— Con- 
firmation of sale—Suit for declaration of voidness 
of compromise and order of conjirmation— 
Declaration of voidness of compromise— Binding 
nature of —Order of confirmation of sale—Validity 
of—Minor — Interference in vreviston-~ Civil 
Procedure Code (Act V of 1908),0. XXI, r 92, 
s, 115, 

The decree-holder had obtained a decree for money 
against a minor under the guardianship of bis 
mother. Some property of the minor’s was attached, 
but on several occasions applications were made 
for postponement of the sale. Finally, the property 
was sold on May 20, 1932,a final application for stay 
had beenallowed by the District Judge, but his 
order reached the executing Court too late to have 
effect On the following day, the judgment-debtor 
applied through his mother under O., XXI, 
r. 92, QOivil Procedure Oode, to have the sale 
set aside. The decree-holder opposed this ap- 
plication, but on dune 11, 1932, the parties 
appeared before the Court and made certain state- 
ments which amounted toan agreement or settle- 
ment inthe following terms. The decretal amount 
was tobe paid by October 11, 1932; otherwise the 
sale was to be confirmed and the objection made 
by the judgment-debtor of May 27, 1932, was con- 
sideredto be withdrawn. The money was not paid 
by October 11, 1939, bat the judgment-debtor ap- 
plied for a further extension of time and offered part 
payment, but the executing Court refused the ex- 
tension and confirmed the saleon October, 1932, 
After this the minor through a next friend, one 
J, filed a regular suit for a declaration that the 
compromise or settlement of June 1], 1932, and also 
the confirmation of the sale dated October 17, 1932, 
should be declared null and void The Ocurt 
refused tointerfere with the order confirming the 
sale but decreed the other relief on the ground that 
the permission, of the Oourthad not been taken 
to effect a compromise. The judgment-debtor then 
applied to the executing Court for an order setting 
aside the order of October 12, 1932, confirming the 
sale. This application was dismissed, buf another 
application by the judgment-debtor to set aside the 
order of June 11, 1932, on the strength of the declara- 
tory decree was allowed in the order: 

Held, that as the declaratory decree was not 
appealed against, it was binding on the parties 
that is to say, the compromise by which the 
objection under O. XXI, r. 92, was withdrawn and 
the sale was confirmed, must be held to be null 
and void and hat all that followed therefrom 
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including the order confirming the sale must also 
be held to be null and void. 

Held, also that the order in execution directing 
that the objection tothe sale sball be adjudicat- 
ed upon was not without jurisdiction and could 
not be interferred with in revision. OHARITPER SBUKAL 
v, i AL BEHARI SINGH All, 106 
Compromise decree — Construction — Amount 

given to plaintiff on his executing registered receipt 

within 6 months after attaining majority— Whether 
confers vested interest—Death of plaintiff before 
majority — Right of heirs to claim amount— 

Application for execution by heirs— Limitation — 
| Starting point—Limitation Act IX of 1908), Sch. T, 

Art. 182 (7). 

The material portion of a compromise decree ran as 
follows: ‘The first defendant agreed to give plaintiff 
Rs 12,000 as a matter of grace and out of love, The 
plaintif should recover this Rs, 12,000 and the 
aforesaid Rs 3,000 being the mesne profits amount, 
in all, Re. 15,000 and interest thereon from this date 

si» “atte nt by taking proceedings in execution 
against the lst defendant.......... .. after executing 
a registered receipt in favour of the Ist defendant to 
the effect that every sort of plaintiff's claim ‘for 
partition or for mesne profits had been settled and 
satisfied so far as the Ist defendant was concerned, 
and giving the receipt to the Ist defendant directly 
or through Court within about six momths after 
plaintiff's attaining his majority . So long as 
the plaintiff does not execute an acquittance receipt 
as aforesaid in favour of the Ist defendant, within 
the aforesaid time, the plaintiff is not entitled to 
recover the amount in the aforesaid manner.” The 
plaintiff died before attaining majority and his 
mother applied to execute the decree as his legal 
representative : 

Held, that the right conferred on the plaintiff wes 
a vested right and not a conditional or personal 
right and though the plaintiff had died before 
executing a registered receipt the plaintiff's mother, 
as his heir, was entitled to apply for execution: 

Held, also that the application for execution by 
his mother was governed by Art. 182, cl. (7) of the 
Limitation Act, and as it was made withia three 
yearsof the date when the plaintiff would have 
attained majority, though more than three years 
after the date of the plaintiff's death it was not time- 
barred. 

Rules established in English Courts for construing 
English documents are not as such applicable to 
transactions between natives of this country. Rules 
of construction are rules designed to assistin 
ascertaining the intention and the applicability of 
any such rulesdepends upon the habits of thought 
and modes of expression prevalent among those to 


-whose languagethey are applied. MURUGRESAM PILLAI 


v. MEENAKSHISUNDARA AMMAL Mad. 529 


Consent decree—Nature of—Whether can be set 
aside on ground of fraud or gross mistake— Money 
paid under such decree—When can§be recovered. 

A consent decree is like any otber contract and 
such a contract may be set aside on the ground 
that its execution has been obtained by fraud or 
gross mistake notwithstanding that the contract has 
received judicial sanction in the form of a decree. 
Moreover, when a decree is rectified on the ground of 
mistake, the money paid under such a decree is also 
recoverable and the proceedings by way of execution 
of the decree (more especially when they have'been 
taken by the party who benefited by such gross 
mistake) can be set aside, though ordingrily money 
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paid in obedience to a legal process is irrecoverable. 
Gross mistake is similar in its effect to fraud or un- 
conscionable dealing. Sanes Lar Buacat v MUHAM- 
MAD IsHAQUB Pat. 393 
Contempt of Court. 
6. SEB Oivil Procedure Code, 1208, s, 2 (14) 162 
Sze Jurisdiction 162 
Aspersion not againsta particular Judge ur 
Bench or in connection with a particular case— 
Proceedings for contempt, if can lie. 
Proceedings for contempt can lie even in a case 
where the aspersion on the Oourt is not agaiast a 
particular Judge or Banch and in connection with a 


| particular ease, AN AbDvooaTs or ALLAHABAD, In the 
matter of All, 955 
———Held, on facts, newspaper article amounted 


to contempt—Fact that large population resorting 

to Court is illiterate, whether important in 

considering question of contempt. 

Ina newspaper,an article was published headed 
“A scandalous situation —The Bar Oouacil Hiection"’. 
It contained a passaga as follows: “In this connection 
it is amusing to note that when a comparatively 
underserving lawyeris raised to the Bench, which 
isa fairly frequent occurrence in our judicial history, 
it is generally claimed, etc.” Proceedings for con- 
tempt of Court were taken against the author of the 
article and theeditor and the publisher of the news- 

aper : 

Held, that the words in the passage convey un- 
warranted and defamatory asp2rsion on the charac- 
ter and ability ofa number of Judgss of the High 
Court who have recently been elevated to the 
Bench. The remarks of the writer of the article 
cannot in auy sensebe regarded as legitimate 
criticism of the High Court or of any of the Judges 
of the High Courtin the discharge of their duties, 
The passage in question does not contain a fair 
criticism or comment. [Itis nothing more or less 
than aninsulting reference to the character and 
Capacity of His Majesty's judges in an article in 
which any reference to the High Oourt was entirely 
out of place and the passage clearly coustitut- 
ed a contempt of Courtof which the High Oourt in 
the interests of the administration of justice was 
bound to take cognizance: 
i- Held, also that the fact that a large- proportion of 
_ the population who resort to the Oourt for the 
decision of their disputes are illiterate is of little 
importance in considering this matter. Once the 
imprassion gains ground that the High Oourtis toa 
- certain extent composed of lawyers who are dsficient 
in character or capacity that impression will sson 
be conveyed to the section of the populace which is 
illiterate, AN ADVOCATE OF ALLAHABAD, In the matter 
of All, 955 

Inherent power of Court to punish—-Whether 
restricted bys. 19t, Criminal Procedure Code (Act 

V of 1893). 

Theinherent power of the Oourt to punish for 
contempt of Vourtis a power which is essential in 
the interests of the administration of justice and that 
that power is nob restricted in any degree by the 
provisions inthe Oriminal Procedure (ode, relating 
to provesdings which may ba instituted with the 
sanction of ths Govarument where the Oourts or 
His Majesty’s Judges have been defamed. AN 
ADVOCATE oF ALLAHABAD, In the matter of All, 955 

Notice of motion—Whether a proceeding of 

a criminal nature. 

A naticeof motion for coatempt of Gourt is a 
proceeding of a criminal nature’and it is obligatory 
onthe parity wa? applies to the Gourt to state the 
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precise acts complained of in the notice of motion. 


KILAOHAND DEVOHAND & Oo. v. AJODHYAPRASAD SUKHA- 
NAND Bom. Jo2 


Particular type of contempt unprecedented — 

Waether ground for not puntsutag—Pudlication 

scandalising Vourt—Necessity of punishment. 

To sesudailss the Court ts a COutemps and hence 
any publication waich suindalises tho Court and 
lowers its prestige is clearly a contempt, even though 
there is no record that simitar padlicativas have been 
held by the Uourts in the past to constitute con- 
tempt. 

Because a particular type of contempt of Court 
ia unusual or uapresedantead,itdoss not follow that 
the Jouct has a0 powarto puuish such a coatempt 
ifis is committed. ib is true that the power to 
punish for contempt of Oourt is a drastic power 
exercisable summarily and should not therefore be 
resorted to lightly, but to argue that, because a 
particularact has aos been punished ia the past as 
contempt where there is no proof that ths act has 
ever bssn committed or, at aay rats, formed the 
subject of proceadings, it may not be punisnaoile as 
Goatempt woen the act has baen committed and 
brought to the notice of ths Uourt, isciearly to con- 
fuse tne principle with the application of the princi- 


ple, AN ADVOCATS oF ALLAHABAD, Inthe matter of 
All, 955 


Proceedings for contempt—Object of. 

Proceedings for contempt are not brought to 
vindicate the cnarasber of aay particular »udge or 
Judges who have been assailed, but to prosecs the 
administration of justice, ‘he question of seusiitve- 
ness dves not arise ‘Ine onty question waca the 
Court has to dasida is whetner the puolished ariicie 
lowers or tends to lower tue digaity aad prestige of 
the High Uourt, AN ApyoOaT¢ OF ALLAHABAB, Lr the 
matier of All. 955 


Receiver appornted by Court—Obstructzon to 
—Order appointing Receiver—Service of, on perso 
committing contempt, tf to be proved. ; 
''hecase of interference with or obstruction toe 

Receiver appointed by the Court is treated asa 

contempt of a criminal nature. Therefore, the fact that 

the order appointing him was improperly procured 
is no justiicationfor interference or disturbance 
to his possession, The Court jealously guards the 
possession of 1ts Officer, and therefore cases in which 
an action of ejectmentis brought against a Receiver 
without the leave of the Qourt that appointed him 
or taking forcible possession of estates of the rents 
and protitsof which a xeceiverhas been appointed 
or by issuing without the leave of the Courta 

sequestration of the profits of a living of which a 

Receiver has been appointed previously, or levying an 

execution upon partnership assets in the possession 

of a Receiver or taking management out of bis hands 
are considered contempts of a criminal nature. It 
is not necessary to prove that the order appointing 
the Receiver was served on the person committing 
the contempt. lt is enough if he wag aware of the 
appointment of the Keceiver and that to bis know- 
leige the receiver had tukea possession of the pro- 
pecty with which he had attemyed to iuteriere, 
KiILACHAND Devedanp & Uu. V. AJODUYaPRasaD SUKHA 
NAND Bom, lad 


Contract—Contract originally proposed to be mide 
with plaintif — Alterution of contrast in name of 
another—Pluinteff souyht to be made liable —Burden 
of proof—Very strong evidence ig necessary to 
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show that plaintif remained liable 

alteration, ; 

A contract note relating to certain shares was 
originally drawn in the plaintiff's favour. He re- 
quested the defendant,s share-broker, to delete his 
name from the note, so far as certain shares were 
concerned, and to substitute for it the name of 
anotber person H. A fresh contract note relating to 
these shares was made out in the name of H and 
gent to him by the defendant The defendant 
admitted this but maintained that the transactions 
relating to these shares were entered into by him, 
not for H but forthe plaintiff and that the plaintiff 
was liable in respect of them : 

Held, that the onus rested on the defendant of 
showing that despite the altered terms of the con- 
tract note, the plaintiff remained liable tohim in 
respect of the transactions in the shares and that 
the Court would require very strong evidence to dis- 
charge that onus, LILADHAR NEMOHAND v. lawst 
J UGJIWAN P.C. 1090 


Contract Act (IX 011872), 8. 2—Crediior releasing 
debtor and accepting new debtor in his place— 
Release of old debtor, if good consideration for new 
contract—Two joint Hindu brothers having dealings 
with plainiijf—One of them striking balance after 
the other's death—Suit on balance—Consideration 
for acknowledgment, if exists. 

Where a creditor releases his debtor and accepts 
a new debtor in his place, the release of the origi- 
nal debtor furnishesa good consideration for the 
new contract. 

A and his elder brother, both Hindus, who lived 
together and cultivated their land jointly had 
dealings with B but the elder brother alone made 
the necessary entries inthe account books. After 
the elder brother's death. A struck a balance and 
continued the dealings in thesame manner as before 
striking periodical balances. B then suedon the 
basis of the last balance and A's defence was that 


despite the 


there was no consideration for striking the 
balance : 
Held, that the defendant must also have felt a 


moral obligation to pay the debt because he had 
enjoyed the benefit of it jointly with his deceased 
brother and there was, therefore, good consideration 
for acknowledgment made by A after his elder 
brother's death, Sapa Ram v. SHanazava Ram 

Lah, 668 
s. 11~—Pariition agreement between father 

and minor children—Valtdity of. 

A minor is not a person who is competent ito 
contract within the meaning of s, 1i, Contract Act, 
and where a minor purports to make a contract the 
alleged contract is void, Consequently, where a 
partition is alieged to have taken place between a 
father and his miner children by an agreement 
entered into between them, the partition is not 
valid. S. M, A. R. M. Caurryar Firs v, Me. THAUNG 
Ma. Rang. 373 


s. 18 — Endorsement of full satisfaction of 
mortgage which is not satisfied, whether amounts to 
misrepresentation. 

An endorsement containing an acknowledgment 
of full satisfaction of the mortgage, when it is not so 
satisfied, amounts in law to misiepresentation. 
GANGAPPA V. IMAMUDDIN Nag. 904 
s. 24. SFE Contract Act, 1672, s. 62 

49 (b) 

8, 30—Transacticns of sale and purchase— 

No delavery— Unly cne khata Jor all transactions 

—Panchayat fixing artificial rates fur a certain day 
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Contract Act- cata. 
phate not showing loss or profit—Transaction, 

i a wager— Wager. 

he paintiff firm of commission agents instituted 

uit against the defendants for the loss of certain 
Sugar transactions alleged to have been entered into 
by the plaintiff firm on behalf of the defendants. 
The defendants had instructed the plaintiff firm to 
sell 1,(09 bags of sugar on March 18, 1920. The 
defendants’ case was that this was intended from the 
start to bea mere gamble on rates (badni transac- 
tion) while the case of the plaintiff firm was that it 
was a forward transaction, settlement of which 
could be by delivery of the sugar. 1,0CO bags were 
sold by the plaintiff firm in eight different lots to 
different firms and purchased the same number of 
bags in 12 different lots from various firms. There 
were no deliveries of sugar inany instance, Fur- 
ther, there was only one sugar khata for all these 
transactions in the plaintiff's bahis and nota 
separate khata for the different customers, 
while this khata did not show how loss and profit 


were to be apportioned. The panchayat of the 
Mandi on March 18, fixed an artificial rate for 
April 12: 


Held, thatthe transactious were wagering ones, it 
was theduty of the plaintiff firm to prove which 
transactions were entered into on behalf of defend- 
ants, and what losses were incurred in these, and 
this had not been established on the record. -FIRM 
Basst RAM-JAT Ram Das v. Ram SAHAI Lah. 384 
— $8. 62; 24— Mortgage — Subsequent sale in 

liew of amount due—Relinquishment of sir rights 

in zemindari property—-Relinquishment, validity of 

—Agra Teriancy Act (III of 19:6), s 15 (1Ij— 

Relinquishment under s. 15, if forbidden by law. 

The defendants who were members of a joint 
Hindu family borroweda sumof money under & 
simple mortgage deed on November 10, 192}, from 
the plaintiffs. Subsequently on June 10,1930, a sum 
of Rs, 1,009 was dus fromthe defendants on ac- 
count of the prinvipal and interest under this mort- 
gage-deed, anda sale-deed was executed by the 
defendants on June 10, 1930, ia favour of plaintiff 
No. 3, amember ofthe joint Hindu family of the 
plaintiffs. The sale-derd was in lieu of the amount 
of Rs. 1,009 Tbe sale deed purported to transfer 
114 acres of zemindari property of the defendants. 
On the same date there was a deed of relinquish- 
ment executed by the defendants of their str rights 
in the sir which appertained to the 1°14 acres of 
zemindari land. Subsequently the defendants did 
not give actual possession of the plots and the 
plaintifs accordingly brought a suit asking for the 
following reliefs : (a) that the plaintiffs should res- 
ceive actual possession ofthe plots with damages ; 
(c) that if actual possession and damages are not 
granted then a decree under O. XXXIV, T. 4, Civil 
Procedure Code, should be passed on the original 
simple mortgage of November 10, 1924, with mesne 

rofits : 

ii Held, that it could not be said that there wasa 
debt which remained subsisting and for which a 
new security had been accepted. On the contrary 
the debt came toan end when it was satisfied by 
the payment of Rs. 1,000 on Juce 10,1930. By ‘that 
transaction no further debt remained due between 
the parties and the sale terminated the mortgage. 

Heid, also that there was nothing in sub-s, (1) to 
s. 15, Agra Tenancy Act, forbidding such a relin- 
guishment ard did not affect s,14 by which ex- 
proprietary rights arise. 

Section 24, Contract Act, dces note apply to a 
transfer of immovable- property and the language of 


7% 


a 
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ss: 20 and 21, Agra Tenancy Act does not justify 
the inference that such atranfer has been express- 
ly forbidden and prohibited by law. RAGHUNATH Ram 
V. DACHMAN Rat All. 49 (b) 
—-—— sS. 69 Ser Contribution 716 


——— S 70-—-Duty to compensate. 

Under s, 70, Contract Act where the ladies have the 
benefit of the mortgage debt being paid with the 
money of the plaintiff, they are bound to compensate 
the plaintiff by re-payment of the principal and 
reasonable interest, SHARZADI v. BANI PRASAD 

All. 405 





S. 74— Provision for a certain rate of interest 
incase of single default and enhanced rate in the 
event of consecutive defaults—Whether in the nature 
of penalty. 

‘When an agreement provides for a certain rate 
of interest in case of a single default and an enhanced 
rate of interest in the event of consecutive defaults, 
the provision for enhanced interest in the event of 
consecutive defaults is a stipulation by way of 
penalty in view of the explanation to s.74, Contract 
Act. HABIBUN Nasr v. BALDEO Narayan SINGH 
Pat 200 





S. 74— Reasonable compensation— Question of 
fact—Wheiher can be challenged in second appeal— 
Civil Procedure Code ' Act V of 1908, s. 10). 
Sectiob 74, Contract Act empowers the Court to 

award reasonable compensation and what is reason- 

able must depend on the circumstances of each 
case It is a question of fact and not of law, and 
the decision of the Courts of fact with regard to 
the amount of compensation is not open to challenge 
in second appeal. HARBIBUN Nasto Bapro Narayan 
SINGH Pat. 200 


$.74—Whether certain stipulation is by way 
of penalty dependson circumstances. 

The question whether a certain stipulation is by 
way of penalty must depend on the circumstances of 
each case. If the agreement had been for payment 
of a reasonable rate of interest sucha stipulation 
isnot by wayof penalty, [A stipulation for interest 
at 144 percent. interest was held to be one by way 
of penalty]. Haprsun NABI v. BALDEO NARAYAN SINGH 
Pat. 200 


— 





S$. 93-—Applicability — Special ‘promise, 
meaning of—Obligation of seller to inform buyer 
when goods are in a deliverable state-—Whether a 
_special promise. 

Section 9%, Contract Act, applies unless there is a 
“special promise’, which indicates an express stipula- 
tion as to delivery which relieves the buyer from 
the obligation to apply for delivery, or the necessary 
implication of sucha stipulation from the nature of 
the contract as expressed. It might also arise out 
of usage or custom of trade, as provided in s. l of 
the Contract Act. But, an obligation on the seller 
to inform the buyer when the goodsare in a deliver- 
able state is not a special promise within the meaning 
of s. 93, though it may postpone the obligation of 
the buyer to apply for delivery, and, on the elapse 
of a reasonable time to enable the goods to be 
procured by the seller from the mills, the buyer 
would be entitled and bound to apply for delivery. 
Where there isno case made or proved of custom 
or usage of trade and looking at the evidence as a 
whole, it is neither proved as a term of the contracta, 
nor it isu necessary implication from the nature of 


the contracts, that the buyer wag to do nothing until: 
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he received an intimation from ths seller of the 
arrival of the goods from th3 miils, then there is 
no special promise, such as would exempt ths buyer 
from his obligation under s. 93. Nonn Sivarya v. 
MADDU RANGANAYAKULU P, GC. 1097 


———-—-8, 93-—-Buyer applying for delivery—Time 
within which seller is bound to comply with 
demand, depends on circumstances of contract—Sale 
of Goods Act UII of 1830), s. 35. 

When the buyer applies for delivery under s, 93, 
it will bea question depending on the nature and 
circumstances of the particular contract as to the 
time within which the selleris bound to comply with 


the buyers demand. Nuns Sivayya v. Mappu 
RANGANAYSKULU P.C 1097 
—-—-—-88. 134,137,139. Se Surety 814 


Contribution—Only one of two mutawallis in 
possession of bulk of the income—Puyment to bene- 
ficiartes — Suit for contribution from co mutawalli 
—Maintainability—Contract Act (IX of 1872), s. 69 


Where the mutawallig who are in charge of the 
property have been made liable to pay certain sums 
out of the income thereof to the beneficiaries, if 
only one of the two mutawallis is in possession of 
the bulk of the income, and he pays off the bene- 


ficiaries, itcannot be said that he has paid what 
the other mutawalli was bound to pay. He has 
paid what he was himself bound to pay, having 


regard to the fact thatthe bulk of the profits came 
into his own hands. Insuch circumstances he is 
not entitled to contribution from his co-mutawalli, 
as a suit for contribution can succeed only if it 
fulfils the requirements of s. 69, Contract Act. 

MUHAMMAD QULI Kaan v. MUBARAK Fatima All. 716 


Converslon—Defendant asserting non-existence of 
articles — Plaintiff, tf should ask for delivery— 
Specific delivery, if must be ordered, 

Where the defendant asserts that the articles are 
not in his possession, or not in existence, and it is 
not possible for the plaintiff to prove that the defen- 
dant sassertion is untrue, the Gourt would not be 
bound to passa decree for the articles in the firat 
instance and in the alternative only for their 
value. SHIVAPRASAD SINGH v, PRAYAGKUMARI Denge 

Cal. 479 





Measure of damages —~Value of goods —Failure 
to prove tttle—Hffect of. 

The measure of damages in an action for trover 
is the value of tha goods. According tothe circum- 
stances the general damages may be a substantial 
sum or may be a nominal sum, but there may bs 
additional special damagas given besides the actual 
value ofthe goods ifthe damages sustained are 
held not to be too remote, 


The plaintiff toa suit for damages for conversion 
confined his case to certain goods foundand attached 
from the defendant, buthe failed to prove title to 
the goods. It appeared that the defendant had 
committed conversion in regard to the goods which 
he intermixed with his own: 

HTeld, that the plaintiff was not 
damages, Fira SITARAM-SRAM 
CHARAN SARANGI 


entitlal to any 
NARAYAN v. ISWAR 
Pat, 198 


Value at the dad2 of conv2rzion, if reenvirabls. 

In a case where conversion is proved, tha value 

racoverable should bs the valua as the date of the 
conversion ifthe articles will not b2 delivered. 

SaivaPrasaD SINGH v, PRAYAGKUMARI Deam Cal,479 
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Copyright Act (ili of 1914), s. 1—Abridg- 
ment of original work before 1911—If infringement 
—Infringment takes place on sale of every book— 
Abridament of original work done in 1908-- Right 
of abridgment of in 1912 to defendont— Defendant 
publishing it in 1*23—Copyright, if infringed. 

An abridgment of a work couid pct up to the 
year 1'14, be an infringement of a copyright, if the 
abridgment was a fair and bona fide one and did not 
amount to a reprinting of the work of the author. 
The position is now considerably changed in view 
of the wider language employed by the legislature 
in the Act of 1914. Now in order to decide whether 
a fair abridgment of the original work is or is net 
an infringement of copyright, the test is whether 
or not it is a reproduction ofthe work ora substan- 
tial part of it in any material form whatsoever. It 
may be thatup to acertain Jimit when an abridg- 
ment isno more than a mere short synopsis or 
index to other work there would be no infringement. 
On the other hand, when an abridgment ison such 
an extensive scale as toamount .to 8 reproduction 
of a substantial part of the original work in a 
material form, it would undoubtedly be an infringe- 
ment of the copyright. An infringement takes place 
not only when a book is reprinted, but also when a 
book in respect of which a copyright exists is sold. 


Therefore, there is afresh cause of action on the 
sale of every book. i 
In 1908, Dr. King brought outa treatise, called 


“A Digestof Marshall's Principles of Economics ", 
being a digest of a well-known book “ Principles of 
Eéonomies" by Professor Marshall: Dr. King's 
treatise was printed and published in Ajmere, 


and this treatise was purchased in 1912, by 
the defendant from Dr. King and having 
reprinted it published it in 1926. The plaintiff, 


the widow of Professor Marshall, broughta suit for 
damages, having infringed the copyright : 

Held, that Dr. King did not infringe any copyright 
in 1908, when he brought out the digest, The digest 
lawfully became his property and he was entitled to 
dispose of it. The title tot was acquired by 
defendant in 1912, before the Act of 1911 came into 
force. In reprinting the old edition of 1908, 
defendant reprinted bis own bock which had 
lawfully become his property and has not, therefore, 


infringed the copyright of the plaintiff, Mary P, 


MARSHALL v, RAM NAKAIN LAL Ali. 207 
Co sharers. 
Sez Agra Tenancy Act, 1901, s. 165 (1) 331 
Ses Custom (Punjab) 983 


Arrangement between proprietors regarding 
shares in parganas—Collector, if bound by it. — 
Proprietors frequently for their convenience 
come to an arrangement by which one set of 
proprietors have a larger sharein one pargana and 
a ‘lesser one in another. Of course such an arrange- 
ment would not bind the Collector or affect an 
auction-purchaser at a revenue sale unless it” was 
made with the consent ofthe Oollector. RAMGOPAL 
Dzs NaskaR y PURNACHANDRA ROY Cal. 444 
Contribution. See U. P. Land Revenue Act, 
1901, s. 233 im; 704 
— One co-sharer executing lease in favour of 
tenant—Whether becomes ineffectual as other co- 
sharers have not joined 
lf one co-sharer exacutes a lease in favour of a 
certain person asa tenant,the lease is not neses- 
sarily invalid and ineffectual merely because it has 
not been executed by every one of the co-charzrs 
jointly. RAM HET v, PIRTHI Nata | Oudn 87 
Plaintiffs alleging: to be fractional landlords 
but alleged by defendant to be trespassers—Whe- 
ther become co-sharers, 








— 
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The fact that the plaintifs claim» to be frac 
tional landlords will not make them  co-sharers 
with the person who alleges them not to be his co- 
sharers but to be trespassers. DHARICHHNA KUARI Vv 
Ramyap Kuar Pat. 1032 
Right of co-tenant in property, ' 

Aco-tenant has an interest in the whole pro- 
perty and is entitled to claim his right and 





interest in every bit of the property. Ssrromanr 
GURDWARA PARBANDBAK OCoMMITTEZ v, HAROHARAN 
SINGH Lah, 375 


Two proprietors having share in separate 
account in taluk—Lease by them and sale by lessee 
to one of then—Other suing for joint possession 
—Other co-sharers if necessary parties. i 
The plaintiff and the defendant had a share ina 

certain separate account in a certain taluk. They 
leased the land tothe lessee who sold it to defend- 
ant The plaiatiff then instituted the present suit to 
establish hia title andto get joint possession with 
defendant : 

Held, that the result of the sale was that the 
tenancy had ceased to existand the plaintiff and 
the defendant were now entitled to hold the land in 
khas possession ; 

Held, also, that until a suit for partition was 
instituted, the co-sharers of the plaintiff and defend- 
ant had no interestin the matter and were not 
necessary parties to the suit. NALINI Kumar Ray v. 
Kamint Kumar Ray Cal. 712 
Costs—Order for payment of—Practice in Calcutta 

High Court. 

lt is now the settled practice of the Calcutta 
Court that an order for direct payment of costs to 
which an Attorney is entitled may, in appropriate 
cases, be made, PREMSUKHDAS SINGHYNIA v, RURAL & 
Pyne Cal, 781 
—— —— Setting aside of order on payment of costs— 

Acceptance of costs, if operates as waiver of right 

of revision (Quære} ` 

Quere.—Whether the acceptance of costs by a 
party on which an order is set aside amounts to 
waiver ofthe right of revision. ABDUL Rasszep KHAN 
v. BALLI Ram All.1 

Suit by trustee—Order to pay costs—-Personal 
liability of trustee. 

Where a plaintiff who snes as atrustee incurs a 
liability to costs, the rule isthat itis inthe first 
instance a personal liability unless he obtains an 
order from the Oourt that the costs are to come out 
of the estate. 

Where in a suit instituted by a trustee on behalf 
of an iastitution an order was made that the defen- 
dant should pay the plaintiff his costs and the order 
was reversed on appeal : ; 

Held, that the defendant was entitled to recover the | 
costs personally from the plaintiff in restitution by ~ 
arrest and attachment of the plaintiff's . property, 
whatever remedy lay against the assets of the 
institution. V.S. Muonoswamrt MUDALIAR v, KANDA- 
SWAMI PILLAI Mad, 109 
Court-fees. Ses Pre-amption 1047. 
- Valuation by plainiiff should be reasonable — 

Power of Court to determine if valuation is 

reasonable—Court Fees Act (VII of 1870), s. 7 


(iv) (9). 

Although it is for the plaintiff to state the 
amount at which be values the relief sought, yet 
it isopen tothe Court, ifa question is raised as'to 
the true valuation, to determine such question and 
in any event the value sought to be put - by the 
plaintiff must ba a reasonable one. It cannot, 
huwaver, be laid down as a universal rule that in 


+ 
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all such cases the plaintiff will have to pay an ad 
valorem court-fes on the value of the properties. 
ZAHUR BIBI v, SHARIFUDDIN KHAN Pat, 850 


Court Fees Act (VII of 1870), s. 7 (Iv) (c). Sre 
‘Court-fee 850 
—$8. 7 (v)--Suit for possession of paddy lands 

—Court-fee payable. | 

‘Court-fee fora suitfor possession of paddy lands 
isto be paid on five times the land revenue due on 
the fields. Maune Po Luv. BANK OF OHETTINAD 

Rang, 249 
— $, 7, sub-cl. (1x}—Decree on morigage— 

‘Apneal for taking accounts under Dekkhan 

Agriculturists Relief Act (XVII of 1879)—Court- 

fees payable on appeal 

A sued M to recover certain amount, on a mort- 
gage and a decree was passed. M went in appeal 
for taking accounts of the mortgage under fhe 
provisions of the Dekkhan Agriculturists’ Relief 
Act. on the basis that he was an agriculturist : 

‘Held, that the court-fee for the appeal was to be 
assessed on the amount of the decree, MAHOMEDALI V. 
AKBARALI Bom, 550 
—_——--§,7 (xl) (cc)—‘Holding over after the 

‘determination of a tenancy’, scope of—Suit for 

ejectment of such tenant—Court-fee payable. 

‘The expression “holding over after the determina- 
tion ofa tenancy’ is wide enough to cover a case 
where -a tenant continues to be in occupation even 
though the tenancy had been determined. Con- 
sequently, a suit for ejectment of such a tenant is 
governed by s. 7 (xi) (cc), Court Fees Act. Ram LAL 
Sanu t, Brat SABRA Pat 615 


-———-—$$ 13, 7 IKI — Decree for mesne profits and 
for redemption—Appeal, if to be stamped for both 
reliefs, 

. Where a decree has been given for meene profits 
as well as for redemption, then the appeal must be 
stamped for both the reliefs. Ram Cuanp v RHAGWAN 
DAS Pesh, 460 
m Sch, |, Art. 1— Written statement pleading 

equitable set off—Necessity of court-fee. 

“Under Art.1 of Sch. lof the Court Fees Act, 
sr amended. a court-fee is payable on a written 
statement pleading an equitable set off. There is no 
reason to confine the article to a written statement 
in which a legal set off is pleaded. 5. M. N. R. M. 
LAKRHMANAN OHETTIAR v S. R. M. A. R. RAMANATHAN 
CHETTIAR Mad. 432 (b) 
= =. — Art. (xl). Ser Probate 722 


~~ Sch. Il, Art 17 (Vii—Appeal for interest till 
-realization —Court«fee to be paid. 

When a party appeals on the ground that interest 
should have been allowed up to the date of realisation, 
the proper court-fee payable on the memorandum of 
appeal is Rs. 10as provided by Art. 17, cl (vi), Sch II, 
Court Pees Act. BHAGWANTI v. ATMA SINGH 

Lah. 470 
— reraman Art. 17 (viD— Decree against 
defendant in personal exrpacity—Appeal on ground 











eM 





that decree against heir was in capacity of legal 
representative—Ceourt-fees payable. 
A money decree was passed against a defendant 


personally andhe appealed on the ground that his 
liability under the decree was only asan heir and 
legal representative and not personal : 

Held, that the memo, ofappeal could be stamped 
for court-fees under Art. 17 (vii) of the Court Fees 
Act, with a stamp of Rs. 15. JAGANNATH RAvVJI 
Konpkar v. LAYMIBAI ANANT LAXMAN Konpkar 


Bom. 330 
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Criminal Procedure Code (Act V of 1898), 85. 
15, 16—'Sit together’, meaning of—Rules of Bombay 
Government that a Bench of Honorary Magistrates 
should consist of five members with quorum of 
three— Validity 0f— Bombay Government Notifica- 
tion—Trial before Bench of three Magistrates having 
second class powers—Hxercise of first class powers 
—Appeal— Jurisdiction of District Magistrate, 
The words “sit together” in s. 15, Criminal Pro- 

cedure Code, must be construed as equivalent to 

“constitute”, so that the Local Government may 

direct any twoor more Magistrates to constitute a 

Bench, and then they may invest that Bench with 

special powers,and they may make rules under 

s. 16 providing how the Bench is tobe constituted 

for the purpose of conducting trials. The rules made 

by Bombay Government providing that a Bench 
should consist generally speaking of five members 
with a quorum of three, are valid. Under the noti- 
fication of the Government under s, 15, three Magis- 
trates, members of the whole Bench of ten forming & 
trial Bench, have the powers of a Firat Olass Magis- 
trate under the notification, and the District Magis- 
trate has no jurisdiction to entertain an appeal from 
the decision of the Bench, Emperor v BHIMABAI 

SITARAM MANE Bom, 827 

———— s, 35-—Scope of—Charge at same trial with 
commission of two different offences—Conviction 
only for one— Conviction and sentence for the other 
T aa of—Penal Code (Act XLV of 1860), 
s 71. 

Section 35, Oriminal Procedure Code, relates 
merely to the quantum of the punishment that the 
Court has jurisdiction to pass where the accused 
is convicted of two or more offences at one trial, 
and does not purport to provide whether, and if 
so under what circumstances, the Court has juris- 
diction to passor to refrain from passing sentence 
in respect of the offencesof which the accused 
has been convicted,or any of them. The object 
and effect ofs.35, was to regulateand in some 
instances to increase (subject to 8. 71 of the 
Penal Code) the punishments that the Courts in 
certain circumstances were competent to award 
(see ss. 3l to 34); and it was not intended thereby 
to providethat it was not incumbent upon the 
Court to passa sentence upon the accused in res- 
pect of any ofthe offences of which he had been 
convicted inthe circumstances referred to in the 
section 

Where the accused was charged atone trial with 
having committed two offences, one unders, 37 
and theother s. 30, Excise Act, the accused pleaded 
guilty to both charges and the Magistrate convicted 
the accused for the second offence and imposed a 
fins but did not convict the accused for the first 
offence: 

Held, that in acase where the provisions of 
s. 7lofthe Penal Code, do not come into play, the 
Court has no discretion whatever to pass only one 
sentence for one offence and decline to pass 
sentences forthe other offences of which it may ` 
find the accused guilty. Separate sentences must 
be passed forthe several offences of which the 
Court finds the accused guilty. Ths aggregate 
punishment andthe length of the period of im- 
prisonment must not exceed the limit fixed by the 
provisos and thatthe accused must be convicted 
under s. 37 as well. Impsreorv Mr Hwa Rang, 75 
ae 94. Sse Criminal Procedure Code, 1898, 

Sa 16: 


762 


S,94—Courts’ jurisdiction to order production 
of document, whether includes right to allow 
anspectton. 

The jurisdiction of the Court to order the pros 
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duction of a document or thing carries with 
it the jurisdiction to allow the right of inspec- 
tion. MUHAMMAD RAHIM v. EMPEROR Sind 762 F. B, 
. —— — $8. 94, 257- Court's power in using machi- 

nery provided by s. 94, if controlled by s. 257—Ss, 

94 and 257, whether antagonistic —Scope of. 

Per Full Bench.—Sections 757 and 94, Criminal 
Procedure Code, are not antagonistic, they are in- 
terdependent. Section 94, Criminal Procedure Code, 
affords any party to an inquiry, trial or other pro- 
ceeding under the Oode, the facility of having 
documents and things produced at any stage of such 
inquiry, trial or proceeding. The facility is restrict- 
ed. The restriction lies in the fact that the neces- 
sity or desirability of the production must be shown 
to the satisfaction of the Oourt. Section 257, Orimi- 
nal Procedure Code, gives an accused person a 
right, subject to another, butlesser restriction, to 
claim the same facility. This restriction consists in 
the accused having to satisfy the Court that his 
demand isnot made for the purpose of vexation or 
delay or for defeating the ends of justice. 

Section 257, Criminal Procedure Code, neither 
controls nor imposes any limitations on the power 
of a Court to exercise its discretion in using 
the machinery provided by s 94, Oriminal 
Procedure Code. It is no barto the exercissof that 
discretion in a trial underthe provisions of Ohap, 
XXT, before that trial has reached the stage indicat- 
ed bys 257. MUHAMMAD RAHIM v. EMPEROR 

Sind 762 F.B. 
ss. 96,103. Sze Madras Oity Police Act, 
1888, 5. 42 741 
———-§, 103— Search — Mashirs — Qualifications 

necessary. 

In a search under s. 103, Criminal Procedure 
Code, it is immaterial from what quarters mashirs 
are drawn so long as they are respectable men. The 
word “locality” in s. 103, Criminal Procedure Oode, 
does not mean the same quarter of the town as the 
place which is searched. The stress is on the word 
‘respectable and not on the word “locality” in 
sub s. (1), s. 103, Criminal Procedure Code. GHANDA- 
LAL KALIDAS V. EMPEROR Sind 1038 

s. 103 (1), Sez U. P. Excise Act, 1910, s. 60 

(b) (f) , 635 

8, 107 (2)—Proceedings under—W hether can 
be taken against person ontside jurisdiction of 

Magistrate. 

Clause (2) of s 107, Criminal Procedure Gode 
lays down distinctly that proceedings shall not 
be taken under this section unless either the person 
informed against or the place where the breach 
of the peace of disturbance is apprehended is 
without the local limits of such Magistrate's juris- 
diction, and no proceedings shall be taken before 
any Magistrate other than a Ohief Presidency Magis- 
trate or District Magistrate unless both the person 
informed against and the place where the breach of 
the peace or disturbance is apprehended, are within 
the local limits of the Magistrate's jurisdiction.” 
MAHANGU LAL v. EMPEROR Pat. 873 (b) 
s.133—Held, noise of the mill amounted to 


NUANCE, 














Held, that the noise of the mill caused discomfort - 


to the residents of the locality and amounted to 
nuisance. MUNNALAL BRARMIN V, SHRIDHAR Rao LELE 
Nag. 365 (a) 
~— $, 139-A(2)—Procedure under s, 139-A (2) 
—When permissible—Magistrate not stating whether 
evidence of one party is reliable—Absence of 
finding as to existence of public right—Jurisdigtion 
to make order absolute. 


INDIAN OASES. 
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jt is only in cases where the < Magistrate 
finds that there is no reliable evidence in support 
of the denial of the existence of the public right 
that be is empowered by s. 139-A, sub-e. (2), Oriminal 
Procedure Code, to proceed further in the matter, 
Where the Magistrate's order, while stating that 
certain witnesses were examined on behalf of one 
party does not state whether such evidence is 
reliable, and does not contain a finding as to the 
existence of the alleged public right: 

Held, that without finding either that a public 
right existed, or that there was no evidence in 
support of the denial of the existence of such 


@ right, the Magistrate had no jurisdiction to 
make the order, ABUL Saveep v. DAMODAR PRASAD 
TEWARI Pat, 871 


—~———-—§, 143—Order without drawing up pro 
ceedings, without taking evidence, ete., ig illegal. 
The order passed by the Magistrate under s. 143, 

Criminal Procedure Code, without drawing up a 

proceeding, without taking evidence, and without 

giving an opportunity to the petitioners to sub- 
stantiate their case is wholly without jurisdiction 
and illegal; and further the order made by the. 

Magistrate under s. 143, Oriminal Procedure Code 

without an adjudication about the existence of the 

public nuisance as contemplated in the section by a 

competent Court is bad in Jaw and illegal. JoGENDRA 

LAL PAL v SHEIKH ANJU Cal, 663 

S, 144— Meetings prohibited on roads, &c., 
situate within specified limits— Order, if prohibits 
meetings in publie places. 

Where an order under s. 14t, Criminal Procedure 
Oode, directs the public to refrain from organising 
or taking part in meeting on any road, thorough- 
fare or street situate within certain specified limits, 
the order cannot be coustrued as prohibiting the 
doing of thoseacts ina public place like a temple 
ora graveyard. Soran BSHAVAKSHA V, EMPEROR 

Bom, 637 

-———— $. 144— Order directed to public when 
frequenting. public or private streets in particular 
city— Whether complies with requirements of 3, 144. 
An order directed to the public when frequent- 

ing public or private streets in a particular city is 

sufficiently definite asto place to comply with the 

requirements of s. 144. Soras SHAVAKSHA V. EMPEROR 

Bom. 637 

sS, 144—Order i44 should be in 
clear terms. 

As s 144, Criminal Procedure Code, empowers a 
Magistrate to interfere materially with the liberty 
of the subject, it is necessary that he should pro- 
mulgate his order in terms sufficiently clear to 
enable the public, or persons affected by it, to know 
exactly what itis which they are prohibited from 
doing. SORAB SHAVAKSHA V. EMPEROR Bom. 637 


ss. 144, 145—Magistrate assuming function 
of Civil Court—Order amounting to one of eject- 
ment on grounds of title—Whether can be interfered 
with in revision when effect of order has erpired. 
The propriety ofthe order whereby a Magistrate 
assumes the function of the Civil Court and makes 
au order which practically amounts to an order of 
ejectment on grounds of title may certainly be qu es- 
tioned , though he may bs technically justified by 
the fact that hs records his apprehension ofa 
breach of the peace. But where the effect of the 
order has expired and the matter is before the Oivil 
Courts, the application for revision of the order will 
bs dismissed, OHHAKAN Ram v. RAGHUNATH BAM . 
Pat, 184 


under s, 


Nanos 
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8. 145. Ses Criminal Procedure Code, 1898, 
s, 162 762 


~ S, 145—Inquiry under—Whether should be 
confined to question of possession 
An inquiry under s. 145, Criminal Procedure (ode, 
should as far as possible be confined to the question, 
of possession only. GURSAHAI SINGH v, MRGHU 
MAHATON Pat. 426 (b) 


———--—-$8, 145, 561-A— Proceedings under s. 145— 
Institution of civil suit for declaration— Appornt- 
ment of Receiver in respect of property in dispute 
—~Criminal proceedings, if can be quashed—Inherent 
powers under s. 561-A—Prevention of abuse of 
process of Court. 

The mere institution of a suit in the Civil Court 
for declaration in respect of the right threatened or 
infrigned is not by itself sufficient to justify the 
dropping of proceedings under s. 145, Criminal 
Procedure Code, which have already been instituted, 
if there is a danger of breach of the peace which can 
best beaverted by summary proceedings under 
B. 145. But where the Civil Oourt has appointed a 
Receiver allsuch danger is averted. The policy of 
the law is to give preference in matters of this 
nature to possession by a Receiver appointed under 
orders of a Civil Court. Consequently, in such a 
case theonly proper course would be to drop the 
proceedings under s. 145 in order to avoid unneces- 
sary harassment to the parties and useless waste of 
time, money and energy : 

Held, also that under these circumstances, the 
case was aneminently fit one for the exercise of 
the inherent powers of the Court recognised under 
8. 561-A, Criminal Procedure Code, in order to put 
a stop tothe proceedings under s. 145, Criminal 
Procedure Code, which have now become wholly 
useless and unnecessary, especially as if the pro- 
ceedings under s. 145 were allowed to be continued, 
it would bea sheer abuse of the process of the 
Court forthe preventing of which s. 561-A was 
intended. MAKHANA Davi v. KAMLA Pat Ram 

Oudh 121 


8S. 162, 172, 94, 257, 252, 145— 
Departmental inquiry not under Chap. XIV— 
Accused, if entitled to see statements. 

Per Division Bench.—A statement made to the 

Police is as good a evidence as a statement made to 

any other person save for certain exceptions to be 








found inthe Evidence Act and inthe Criminal 
Procedure Code. In s.162, Criminal Procedure 
Oode, it is laid down that a statement made to 


the Police in the course of an investigation ofan 
offence cannot be used as evidence at any trial in 
respect of that offence, withthe proviso, that, such 
a statement may be used by the accused to contra~ 
dict a prosecution witness. But when the statement 
has not been madein the course of investigation, 
the offence in respectof which the trial was held, 
neither the main part of Rr, 162 northe proviso has 
any application. Hence where the departmental 
inquiry is not held under Chap. XIV, Criminal 
Procedure Oode, neither that section nor s. 172 can 
apply and the accused is entitled to see statements in 
such inquiry. MUHAMMAD RAHIM v. EMPEROR 
Sind 762 F. B. 
s 165 (4), Sez U. P., Excise Act, 1910, 
s 60 (b) (f 635 


) 
$, 172, SEE Criminal Procedure Code, 189%, 
B, 162 762 
—-§.179. Ske Penal Code, 18€0, s. 290 146 


S..179—Contract between accused and partner 
‘of firm at one -place—Firm situated in another 








aas nae = 
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place—Offence of cheating ensuing—Court where 

firm is situated, if can entertain complaint. 

Accused entered intoa contract of purchase at 


one place, with a partner of a certain firm which 
was situated at another place. The accused com- 
mitted anoffenceof cheating in respect of this 


contract ; 

Held, thatit was the firm that was cheated and 
consequently unders. 172, Criminal Procedure Code 
the Court of the place where ths firm was situated 
was competent to enteitain the complaint against 
the accused in respect ofthe offence of cheating, 
EMPEROR v ATMA RAM All. 315 
————~—§. 188 Sze Penal Code, 1860, s. 290 146 
———sS, 195—Penal Code (Act XLV of 1860), se. 

323, 352, 504— Complaint under -- Offences alleged to 

have taken place in course of execution of deeree— 

Complainant if should move Court which passed 

decree, to file complaint. 

Where a complaint alleges that during ths 
execution of a decree certain offences took place but 
none of the sections of the Penal Code (viz.,ss 323, 
352 and 504) on which the complaint is based 
is referred toin s 195, Criminal Procedure Cade, 
it is not necessary forthe complainant to move the 
Court which passed the decree, to file a com- 


plaint against the accused persons. RAGHUBARDAYAL 
Gupta v. KHUSEHAR Prasap Oudh 857 
ss. 202, 436—Hnquiru under s 202 


taking place—Dvisiriet Magistrate, if can interfere 

—Interference, if confined toa point of law. 

Where there has been a full enquiry under 
s. £02, Oriminal Procedure Oode, the District 
Magistrate can interfere, There is nothing in 
8.436 to support the view that it is only on a 
point of law that the District Magistrate can inter- 
fere, DURGA PRASAD v, EMPEROR All, 513 
——— SS, 202, 259~—Complaint under ss, 408, 471, 

109, Penal Code (Act XLV of 1860) —Process issued 

and hearing date fixed—A pplication to refer case to 

Police for investigation — Application rejected — 

Complainant absent at hearing—Accused discharged 

under s. 259—Fresh complaint on same facts with 

prayer to refer case to Police—Prayer granted— 

Legality of order —Complainant, if entitled to have 

matter referred to Police for investigation, 

On a complaint under se. 403,471 and 109, Penal 
Code, process was issued against the petitioner and 
a date for hearing of the case was fixed. The 
complainant thenapplied to the Magistrate for a 
reference of the case to the Criminal Investigation 
Department under the provisionsof s. 202 of the 
Criminal Procedure Oode. That application was 
rejected on the ground that the QGourt had no 
jurisdiction, having once ordered process to issue. 
On the day of the hearing, the complainant was 
absent, andthe Magistrate, purporting toact under 
s 299 ofthe Oriminal Procedure Code, discharged 
the accused. On the very next day the complainant 
filed a fresh complainton the same facts and added 
a prayer that the case should be referred for 
investigation to the Police under s. 20?, Criminal 
Procedure Code. This prayer was granted by the 
Magistrate. Thereafter the petitioner applied for a 
revocation of the said order: 

Held, (1) that as an offence under s. 406, Penal Code, 
is cognizable and non-compoundable and as s. 259, 


Criminal Procedure Oode applies only to offences 
which are either compoundable or non-cognizable, 
the order of discharge under s. 259, Oriminal 


Procedure Code was illegal and that, an offence 
under s. 471, Penal Oode, being triable by a Court 
of Session, a complaint under that section could not. - 
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have been disposed of unders, 259, though the 
accused could have been discharged under s. 209, 
Oriminal Procedure Code; 

(2) thatthe discharge order under s. 259, Criminal 


Procedure Code vitiated the tiling of the fresh 
complaint and the proceedings thereafter : 
(3) that the absence of the complainant on the 


date of the hearing was intended to circumvent the 
provisions ofthe law and to take an unfair adyan- 
tage of the powers of the Court ; 

(4) while granting the prayer for reference to tha 
Police, the Magistrate did not exercises his discretion 
in a proper manner, and should have recorded, 
under s. 202, Criminal Procadura Code, his reasons 
in writing forthe same; 

(5) toat the complainant could not under a, 202, 
Criminal Procedure Code, requirethe Court to send 
the matter for Police investigation. EMPEROR v. 
MORARJI JIVRAJ Bom. 325 
s 211—Charge, essentials of. 

The essence of a good charge is that it should 
contain such particulars of the manner in which the 
alleged offence was committed as will be sufficient 
to give the accused notice of the matter with which 
he is charged. Guousspox MAHOMED AMINKHAN 2. 








EMPEROR Sind 915 
$. 222, See Criminal Procodure (ode, 
1898, 3, 23 320 (b) 





S. 225. Ses Criminal Procedure Vode, 
1893, s. 222 cl. (2) 258 
ss, 222 (cl. 2), 537, 225—Charge under— 

Criminal misappropriation—Charge not in accord- 

ance with s. 222(cl. 2), Criminal Procedure Code 

— Defect, if condoned by ss. 537 and 225—Criminal 

misappropriation—Held, on facts that suit was of 

civil nature. 

Where in charge of criminal misappropriation 
the inclusion of items extending beyond the period 
of one year prescribed in s, 22) of the Code of 
Oriminal Procedure has prejudiced the accused in 
hig defence on the merits, this irregularity in framing 
charge cannot be condoned under ss. 537 or 225 of 
Oriminal Procedure Code: 

(Held, upon facts, that the complaint was essentially 
of a civil nature being a matter of accounts 
between the parties, and the trial of the case 
having already taken a year and eight months, 
fresh trial was not desirable), Muounnoo Lat v. 





EMPEROR Oudh 258 
m8, 225, Sze Criminal Procedure Code, 1898, 
8, 234 20 (b) 


3 
ss, 234, 222, 225, 537—Penal Code (Act 

XLV of 186v), s. 409—Offence under—Six items of 

embezzlement — Single charge and single trial— 

Charge, tf defective—Defect in charge sheet, if 

curable under s. 225 or 8. 537, Criminal Procdure 

Code—Accused having suffered major portion of 

sentence— Dismissal from service and deposit of 

money alleged to have been embezzled—Whether 
reasons for not ordering re-irial—Criminal trial— 

Charge—Re-trial, 

Where under a charge-sheet as framed, the accused 
was charged with having realised six items of money 
from tenants and embezzled those amounts and one 
single charge was framed against the accused in 
reapect of these six difierent offences of embezzle- 
ment and he was tried in one single trial : 

Held, that the charge-sheet as framed violated the 
express provisions of s. 234, Criminal Procedure 
Oode, and that neither s. 22) nor s. 537, Criminal 
Procedure Code, could cure the defect in the charge 
sheet and the conviction should be set aside. 

Held also, that the circumstances that the accused 
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had already undergone imprisonment for five out of 
six months to which he was sentenced,and that he 
had not only beendismissed from service but had 
made good the amount said to have beeh embezzled 
were good reasons for not ordering a fresh prosecu- 
tion. PIAREY LAL v, EMPEROR Oudh 320 (b) 
ss, 234, 260— More than one offence of 
receiving and retaining stolen property—S. 234, if 
only permits trial of separate offences at same trial. 

If more than one offence of receiving or retaining 
stolen property, is by application of s. 234, Criminal 
Procedure Uode, tried at one summary trial, the 
aggregate value of the property in respect of the 
separate offences should not be taken but the value 
of the property in respect of each separate offence 
should be taken; each offence is to ba regardedas a 
separate offence and tried separately. Section 234, 
Oriminal Procedure Code, does not permit of thres 
offences being lumped together so as to be treated 
as one offence, but merely permits of the trial of 
the three entirely separate cffences at the same 
trial, OHETUMAL REKUMAL V. IIMPEROR Sind, 937 
————--§. 239, cl. (fi—Penal Code (Act XLV of 

1860), ss. 410, 411—More than one offence of theft 

commiited in respect of stolen property—Persons in 

possession of stolen property--Whether can be tried 
jotntly—Separate trial is the rule and joint trial 
the exception— No failure of justice and no 

Pe uice to accused—Trial, if void ab initio and 

illegal. 

If more than one offence of theft has been com- 
mitted in respect of certain property which could 
be designated as stolen property, within the mean- 
ing of s, £1U of the Penal Oode, then the persons in 
possession ofsuch stolen property which has been 
secured by means of the commission of several 
offences of theft or robbery etc., cannot be tried 
jointly according to the provisions of cl. (f)of 8, 239 
of the Criminal Procedure Uode. The general 
principle is that it is always necessary to justify a 
joint trial and to poiat out provisions under which 
16 can be held. Separate trial is the rule and the 
joint trial is the exception and such a joint trial 
can only be justified if the provisions of s, 239 of 
the Gode can be applied. . 

Where two cows werestolen from the house of one 
man in a certain village and another belonging to 
another was stolen from another village, two 
offences are committed in respect of cows belonging to 
two different persoas. A and B who first received 
these stolen cows sold them to C:; 

Held, that the joint trial of C with the other ac- 
cused could not be justified by reference to the 
provisions of s. 233, cl (f), Oriminal Procedure 
Gode. ; 

Held, also, that where the irregularity has not 
occasioned a failure of justice nor has it prejudiced 
Cin his defence on the merits, it could not be held 
thatthe whole trialof the accused inthe Sessions 
Oourt was illegal and void ab initio. [tis not every 
breach of any provision in the Code of Oriminal 
Procedure that amounts to an illegality and vitiates 
the trial, 

[Held on evidence that it was not proved that C 
knew or had reason to believe that the cows sold to him 
were stolen property.) BHAGGAN v. EMPEROR s 

Oudh 901 


—-—-—-$, 252, Seg Criminal Procedure Code, 1898, 
s. 162 762 
s. 252— Evidence ins, 232, whether includes 
examination, cross-examination and re-examination 

of witness, 
“ Evidence,” in s. 252 Oriminal Procedure Gode, 


al 
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includes the examination, cross-examination and 
re-axamination of a witness. MUHAMMAD RAHIM v. 
EMPEROR Sind 762 F. B, 
—S, 253—Court, if can act under both the 
clauses, ` 
Under s. 253, Criminal Procedure Code, the Court 
has twoalternatives to follow. It may take all the 
evidence and then decide as prescribed by el. qQ) 
Butifonthe other hand it finds that the case is 
s0 transparently falsa or undisputedly beyond the 
jurisdiction of the Criminal. Courts that it would 
not act upon the complaint even ifthe prosecution 
evidence were recorded, it is competent under cl. 
(2) to discharge the accused without hearing the 
evidence. It cannot apply both the clauses, Saran 
SINGE v. KIRPAL SINGH Pesh 1085 
———~ 5, 256. Sez Evidence Act, 1872, 8.33 369 
——~-§. 257. See Criminal Procedure Code, 1898, 
ss. 94, 162 762 
= S 257—Witness summoned with a view to 
cause vexation and delay—Magistrate,if can allow 
the application 
Where the witness is obviously summoned with a 
view to cause vexationand delay in the disposal of 
the case, the Magistrate exercises his discretion wisely 
and properly in rejecting the application. Joty 
PARSHAD v, AMBA PARSHAD Lah. 476 (a) 
S. 259, Sze Oriminal Procedure Code, J899, 
s, 202 325 
s. 260. See Criminal Procedure Code, o3 
93 








h 





8. 234 

—-—— § 262 (2)—Under s. 262 (°) separate 
sentence to the extent of three months may be 
passed foreach separate conviction. 

It is clear from the terms of s. 262 (2), 
Oriminal Procedure Code that a separate sentence 
to the extent of tbree months may be passed for 
each separate conviction aud when a person is 
convicted at one trial for two or more offences, 


it is incumbent upon the Court to pass a 
separate sentence for each offence. CHETUMAL 
REKHUMAL v, EMPEROR Sind 937 


—-———S. 275, Sev Criminal Procedure Code, 1888, 
s, 449 (1) (a) 837 F.B. 
———$, 275—Trial in accordance with s, 27— 

Trial, if under Chap. XX XIII. 

Merely because an accused person is tried in ac- 
cordance with the provisions of s. 275, Criminal 
Procedure Oode,it does not follow that the accused 
was tried under Chap. XXXII, because a claim to 
be tried under s. 275, Criminal Procedure Code can 
validly be made whether the complainant and the 
accused are both European or Indian British sub- 
jects, or one isa European and the other an Indian 

~ British subject, H. W., Scotryv. EMPEROR 
Rang. 837 F.B, 
88,297, 423—Charge showing that Judge 
has warned jury that burden of proof is on 
prosecution—Omission to refer in express terms 
to presumplion of innocence of accused and burden 
of proof—Whether constitutes misdirection. 
Where the whole trend of the charge shows that 
the Judge warned the jury that the burden of 
proof lay on the prosecution, and they had to be 
satisfied whether the case had been established by 
the prosecution, the omission to mention in express 
terms that there is a presumption of innocence in 
favour of the accused, doesnot amount to any 
misdirection, Aziz KHAN t, ENPEROR All, 1019 
ss, 297, 423 — Direction to 7 
Emphasising of all important and 
features—Necessity of, 
When the evidence produced in a caso is volu- 


104~.G, IVI, 








ury— 
essential 
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minous, it cannot be expected that the Judge will 
refer to the entire evidence in detail when summing 
up the charge, as,such a course would confuse the 
jury ratherthan enlighten them. Itis enough if 
the Judge his emphasized all the important and 
essential features of the case and drawn the atten- 
tion of the Jury tothe important evidence and has 
not overlooked any piece of evidence which would 
have weighed heavily against the prosecution. 
Aziz KHAN V. EMPEROR All, 1019 
$8,298,299, 297—Jury asked to accept 
voluntary nature of confession and consider its 
truth from its voluntary nature -~ Misdirection, if 
constituted, 

As regards aconfession the question may arise as, 
to whether it was voluntary and also whether it 
was true, Neither isa question of law; both are 
questions of fact. But the point that initially arises 
is whether the confession is admissible in law and. 
in order to decide that point it is necessary to 
decide prima facie whether the confession was 
voluntary. In other words to the extent of the 
admissibility of the confession, the Judge has to 
decide whether the confession is voluntary. These 
two questions of fact, namely, whether the confession 
is voluntary end whether itis true, are 


in & sense 
entirely separate from each other. A confession 
that is voluntary is not necessarily true and vice 


versa. But when the question arises not of admissi- 
bility but of proof, that is to say, proof of the truth 
of the confession, it is not surprising to find, 
having regard to the course of human conduct, that 
the two questions are mixed up; and the truthof the 
confession muy to a certain extent be inferred from 
its voluntariness. Therefore, if the Judge has to 
decide the question ofvoluntariness in its bearing 
on admissibility, there is no reason whythe jury 
should not consider the question of voluntariness in 
its bearing on the truth of the confession, Proof 
according to the law ofevidence is a matter of 
reasonable belief amounting to moral certainty and 
the jury are supposed to be reasonable men and 
they are, therefore, expected to take reason naturally, 
To ask the jury to accept the voluntariness of 9 
statement as decided and then to consider its truth 
quite apart from ths question of its voluntariness is 
to ask them to attain a mental detachment which ig 


unpractical and perhaps impossible. Moreover, 
such a process of reasoning would be faulty and 
prejudicial to the accused and would amount to 


misdirection. But it does not, however, mean that 
if a confession is once admitted and from sub. 
sequent evidence it transpires that the confession is 
deiective according to law and, therefore, not admis. 
sible, then itis not open to the Judge to withdraw 
the confession from the jury. KasiuoppiIn v, Ès- 
PEROR Cal, 273 
——— 85,298, 301~—Summing up of evidence— 

Mere omissionto record heads of charges, whether 

sufficient to set aside verdict, 

In the summing up of evidence, the law only 
requires the heads of the charges to be recorded, 
The evident object of ths legisiature is to have 
a  wiitten record of the summing up of the 
evidence and the laying down of the law by the 
Judge to the Jury in order to enable tie Court of 
appeal to decide whether the Judge has properly 
marshalled the facts under distinct and separates 
heads while charging the jury for their substantial 
help and guidance ia urriving at the conclusions on 
the facts inissue. In order to justify the Appellate 
Court to set aside the verdict of the jury the fnd- 
ing that there are certain omigsions or non-directiong 
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is not enough. .The Courtof appeal mustbe satis- 
fied on a perusal of the charge and’ the material 
evidence in the case ihat the omissions are soim- 
portant that it may be reasonably said that they 
have led to an erroneous verdict. Kasiuuppin ». 
EMPEROR ` Cal. 110 
——— sS, 307—Accused charged with several charges 
‘One charge triable with Jury—Cther charges 
triable with aid of assessors—Judgment on latter 
‘charges not given—Reference to High . Court of 
-whole case—E fect of—Reference,if premature. 
Where the aċcuŝed are charged with several 
charges, one ofthem being triable with jury and 
the others with the aid of assessors and the Sessions 
Judge without giving. judgment on ’ the latter 
charges referred the case to the High Court under 
s. 307, Criminal Procedure Code, with respect to the 
former charge only ; l 
' Held, that the referense was premature being 
made without disposing of the charges 
triable with the aid of assessors. EMPEROR v. LACHMAN 
GANGOTA ` - Pat, 16 
8, 337 cl. (2-A), as amended by Act 
` XVH Of 1923—The object. of amendment—Tender 
of ‘pardon—Approver— Pardon forfeited—Court of 
Session, if can deal with approver without fresh 
“enquiry and. commitment...by Magistrate—Scope of 
` 8. 3387—Penal Code (Act XLV of 1860), ss. 120-B, 
“109, 467, 471. l 
', Section 237, cl. (2-A), Criminal Procedure Codé 


4) 


as amended by Act XVIII of 1923, does not enable. 


the Sessions Court te deal with an approver, in case 
‘he does not comply with the conditions of his pardon 
‘and forfeits it, without afresh enquiry and commit- 
‘ment by a Magistrate. The word “ accueed ” in s. 337, 
‘Oriminal Procedure Code, does not include the 
‘approver, The section contemplates two individuals, 
One, the “person ™ who accepts the pardon; and the 
other, the “accused "—some one who has to stand 
his trial, dndagainst whom evidence is to be given 


-by the “ pérson'", The real object of the change 
“by the amendment by Act XVIII of 1923, 
is that where a Magistrate tendere a pardon 
to “‘an‘ accused ‘person who so becomes an 
‘approver, ‘fhe remaining accused shall “be 
“committed tothe Sessions and the Magistrate 


‘becomes incompetent to try the cass himself, pro- 
‘vided he is satisfied thata prima fdcie case has 
“been made out agaixst the accused, thopgh he can 
‘discharge’ him under s. 209, Criminal Proced- 
‘ure Code, if he thinks ‘that this has not been- done. 
EMPEROR Vv: NANA AMRITA SAYANT Bom. 327 
“eie SS. 362, 411— Recording of ` evidencé— 
Previous convicticngs ` of àccused—Duty. of “pro- 
'- gecktion’ to intimate to Magistrate to record evidence 
in such cases i e ESET i 
=. Although the’’prosecutioi’ will” be’ tight.in not 
“informing the Magistrate, -about. the previous con- 
“victiong of an accused “person,. yet “they. may 
“without imprdpriéty;imdicate to the Magistrate that’ 
they think that the cdséis 6nein which it is degir- 
‘able that the ‘evidence should be recorded. An 
- intimation of that*sort cannot prejudice the ‘traired 
‘mind ofa-Magistrate andthe difficulty of finding, 
‘after‘hehas tried thé case, that he ought to have 
‘recorded the évidéncé’cin be caved. But, where the 
-Magistrate does find that he has tried the case 
“without recording thé “ evidence arid that a longer 
‘sentence than six months ` ought to be passed, his 








‘only ` course is to record the evidence afresh. 
"EMPEROR V. AHMAD EBRAHIM - Bom. 577 
-5.3 67, 61.(5)—Penal Code (Act XLV of 


~ 4860), s: 302—Murder—Sentence— Death sentence 


ANDIAN-CASES: ~ 


Sessions Judge. NITYA Gopat SADRU v,. EMPEROR 


_ 1889, s, 76.(8). .- 
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“mot passed—Reasons for not passing it should be- 
recorded by trial Judge. 

In a case of murder, if the trial Judge does not 
think ib proper to passasentence of death, he is 
bound to record reaséns why sentence of death was 
not passed upon the accused, that is to say, he must 
find that there are really extenuating circumstances” 
and not merely an absence of aggravating circum- 
Stances. Itis not enough if he says that under the 
circumstances of the case, the accused is sentenced 
to transportation for life. Heis bound to state 
what these circumstances are, and whether they 
served to justify him in abstaining from passing 
capital punishment. NARESH SINGH v. JUMPEROR 

f Oudh 691 
ss. 367 and 309—Reguirements of. 

Section 309 of the Code of Criminal Procedure 
was amended by Act VIII of 1$23, and it row re- 
quires each of the assessors to state his opinion 
orally on all the charges on which the accused have 
been tried. The Judge is to record such opinion 
and for the purpose may ask the assessors such 
questions as are necessary to ascertain what their opin- 
ion is. Dirro v. EMPEROR - Sind 138 

s, 403.” Sze Madras Village Courts Act, 

1€89, s. 76 (8) 602 
ss, 413, 415-A. 
. Code, 1598, s. 562 l 
— ——— S8. 418, 449~—Trial in High Court Sessions 

— Appeal, if lies under s, 418. s 

An appeal from the verdict and judgment in a 
trial held at the Sessions of the High Court does 
not lie under the provisions of s, 418 ot the Crimi- 
nal Procedure Code. H. W. Scott v, EMPEROR 

Rang. 837 F.B. 

S,423—Assistant Sessions Judge convicting 
accused of one charge but acquitting on another in 
accordance with jury’s opinion—On appeal Sessicns 

Judge seiting aside conviction and ordering re-trial 

on all charges— Legality. . 

The petitioners were on the unanimous verdict o 
the jury, before whom their trial was held, convicted 
by the Assistant Sessions Judge under s. 1£0-B, 
‘Penal Code, and were sentenced to rigorous impri- 
sonment forone year each. The jury found the 
petitioners not guilty undertwo other charges for 
_which the petitioners were tried under ss. 379 and 
-477, Penal Code, and the Judge accepting the verdict 
of jury, acquitted the petitioners of these charges, 
The sentences passed on the petitioners were ap- 

pealable ones, and as such, there was an appeal by 
the petitioners tothe Sessions Judge. The Sessions 
‘dudge by his judgment allowed the appeal. The 
Seésions Judge's judgment, however, contained a 
‘direction for re-trial of the petitioners.. There was, 
after -the delivery of the judgment of the Sessions 








Sez Criminal Procedure 
879 





‘Judge, an order recorded -by ; him containing direc- 
“tion as to the effect of the order for 


re-trial.- In 
that. order_the Sessions Judge’ gave the direction 
“that the effect of his order setting aside the verdict 
of the jury and ordering aie-trial was to order a 
re-trial of the appellants ‘before him, on all the 
-charges which were before the jury, including the 
‘charges in regard to which there was an order. of 
acquittal by the Assistant Sessions Judge, in accord- 
‘ance With the unanimous verdict of the jury: 

_ Held, that the Sessions Judge could nct direct a re- 
trial of the petitioners, under the law, in respect ofthe 
offences.of which they.were acquitted by the Assistant 


Cul. 609 
s, 439, Sru Madras Village ak 


> 
. 
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~——-—§ 439-—Powers of High Court regarding 
enhancement of sentence—Death ensuing within a 
few hours of infliction of injuries~Injuries not 

- accidental — Sentence of five years’ rigorous 

_tmprisonment is inadequate—Criminal trial—Szn- 

_ tence. 

‘Except in the specific case provided forinel. (3), 
8. 139, Oriminal Procedure Code, the High Court's 
powers of enhancement of sentence under s. 439 of 
the Code of Criminal Procedure, are notin any way 
restricted, and the High Court is, therefore, com- 
petent to inflict any sentence which,in the circum- 
stances of the case, might appear to be proper, 
irrespective of the limits of the powers exercisable 
by the Court of trial. 

: Held, that asthe injuries inflicted by the accused 
being thecauseof death of the deceased which 
ensued withina few hours of his receiving the 


injuries and it being clear that the injuries were not - 


accidental, a sentence of five years’ rigorous im- 
prisonment was altogether inadequate and that the 
sentence should be enhanced toone often years’ 
igorous imprisonment, RAJA Rau v, EMPEROR 





z —sS, 439 ~ Revision— Sentence — Enhancement 

— High Court should be slow to enhance in absence of 

special circumstances--Practice. 

_In-a case where the sentence given is one against 
which no appeal lies, the High Court has power to 
enhance the sentence under s. 439, Criminal Pro- 
cedure Code. But the High Court will be slow to 
exercise that power, because under sub-s, (6) of 
8.439 the accused is entitled, before having the 
sentence enhanced, to challenge his conviction, and 
where he has been given a sentence which 
appealable, by a Presidency Magistrate,and there is 
no evidence recorded, he has really no material 
on which he can challenge his conviction, and he is 
in worse position than if he hed been given an 
appealable sentence. Unless the circumstances are 
special sentence should not be enhanced. EMPEROR v. 
AHMAD JiBRAHIM Bom. 577 

z——— 88. 449 (1) (a), 275—Trial by jury under 

Chap. XX XIII —Accused must elaim such trial 

‘before, Magisirate. - 

Before it can be held that there has been a trial 
by ajury in the High Court under the provisions 
of Chap. XXXIII within the meaning of a, 449 (1) 
(a), Criminal Procedure Oode, it is incumbent upon 
the accused to satisfythe Court that he had duly 
preferred a claim before the Magistrate that the case 
ought to be tried under the provisions of Chap, 
XXXII before he was committed for trial, and that 
upon such claim having been made, the Magietrate, 

after making such inquiry as he deemed necessary 
and being satisfied that the status of the complain- 
ant and the accused respectively were such as to 
entitle the accused to atrial under Chap, XXXIII, 
had resorded a finding that the case was one which 





ought to be tried under the provisions of that Chap- . 


ter or that the Magistrate on the claim having only 
been made to him in that behalfhad rejected the 
claim, but that on appeal to the Sessions Judge the 
claim of the accused to be tried under Chap, XXXIII 
had been granted. H. W, Soorr v. EMPEROR 
Rang. 837 F.B. 
—r—-— 8. 449 (1) (a)—Appeal under s. 449 (1) (a) 
— When lies. 
The right of appeal under s. 419 (1) (a), Criminal 
Procedure Code, depends not upon whether in certain 
circumstances the accused might have been tried 


under the provisions of Ohap. X XXIII, but whether. - 


he wasiu faci so tried; and as regards any ques- 


Oudh 93 - 


is not 
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tion’ as to whether the trial was rendered invalid by 
reason of the ‘alleged failure of the Committing 
Magistrate to comply with the provisions of s 477, 
Oriminal Procedure Code, the matter is concluded 
against the accused by s. 534 of the Code. H W 
Scott v. EMPEROR Rang. 837 F. B. 
-—$, 488—Non-payment of prompt dower by. 
Muhammadan husband—Whether sufficient reason 
to entitle wife to claim separate maintenance when 
she refusesto live with him-—~Right conferred on, 
wife under s. 488 —-Whether independent of personal, 
law —Proteclion of Muhammadan Law in de ogation 
of statutory provisionsof Criminal Procedure Code 
—Whether can be claimed. i 
The non-payment by the husband of prompt 
dower may bea good and suficient reason under the 
Muhammadan Law fora married woman to with- 
hold her person from her husband, butit does not 
follow that such non-payment is a sufficient or good 
enough ground within the meaning of.s.488 ofthe 
Code of Criminal Procedure, so as to empower a Court- 
to pass a decree for maintenance to a Muhammadan. 
wife against a husband who is willing to maintain 
her upon condition of her living with him. “Section 
488 of the Code of Oriminal Procedure provides a 
statutory right and cannot be affected by personal 
law. The right conferred upon the wife by the 
provisions of s, 488 of the Code of: Oriminal Proce- 
dure, is independent of personal law, and to claim. 
protection of the Muhammadan Law in derogation, 
of the statutory provisions ofthe Oriminal Procedure 
Code, is not permissible, Non-payment of a prompt 
dower is-not suificient reason under the provisions 
of the Code of Criminal Procedure to entitle a wife 
to claim separate maintenance, when she refuses to 








live with her husband without any good reason. 
M. MOHAMMAD AZIZULLAH V. ABDUL HALIM 4 
Oudh 561 

— $. 491—Order under sg. 491, Criminal’ 


- Procedure Code, if final. 
~ An order by the High Court under s. 491, Orimi-` 
nal Procedure Code, would: not debar a party from’ 
making an application to the District Judge under 
the Guardians and Wards Act. It is not desirable 
that the High Court should take proceedings whith 
are not final unless there is such urgency in the 
matter that. a-remedy does not exist otherwise. 
HAIDARI BEGUM V, JAWAD ALI All 638 
S, 491—Power under, nature of—Guardians 
aad Wards Act (VIII of 1890), application under; 
more convenient — Application under s. 491 for 
custody of minor—High Court, if will exercise 
diccretinary powers, 

The power unders 491, Criminal Procedure Code, 
is a general power of the nature ofa habeas corpus, 
The power under the Guardians and Wards Act, is a 
power under a Special Act, dealing with a special 
subject, thatis, the subject of minors, Where there’ 
is a Special Act dealing with a special subject, 
resort should be had to that Act instead of toa 
general provision. ' 

A Muhammadan lady was divorced by her hus#* 
band and their son aged four yeara remained with 
thə husband. She applied to the High Court under 
s. 391, Oriminal Procedure Code, for” the minor 
to bə brought before the Court and delivered to her 
as she was entitled under the Muhammadan Law, 
to guardianship of the child, he baing under seven. 
years of age: ae 

Held, that she should seek her remedy under the 
Guardians and Wards Act, by an application before’ 
the District- Court and-that the High Court would’ 
not exercise their discretionary powers under s, 491, 
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especially as it was more convenient that tke case 
ehould be considered under tke Special Act relating 
to minors, HAIDARI BEGUM vV. JAWAD ALI = All, 638 
~—— §,494—Crown withdrawing case under s, 404 

—Injured person, if can bring fresh complaini— 

Practice—Criminal trial. 

There is nothing to debar an injured person from 
filing a complaint against the accused merely be- 
cause the Crown has chosen to withdraw the case, 
and Courts are legally entitled to ignore the 
orders of discharge passed on the withdrawal of the 
complaint ifthey are satisfied that the case is 
otherwise a fit one to be proceeded with. Nasir v. 
ABDUL KARIM Lah. 73 
` ss, 514, 530—Sub-Divisional Magistrate not 

exercising powers of District Magistrate hearing 

appeal from order under s. 514—~Propriety of. 

Where a Sub-Divisional Magistrate not exercising 
the powers of a District Magistrate hears an 
appeal from an orcer under s, 514, Criminal Proce- 
dure Code, the proceedings are void, EMPEROR » 
MUHAMMAD SHAH Lah, 522 
— s. 537. 

Sez Criminal Procedure Code, 1898, s. 222 (cl. LAH 








Ser Criminal Procedure Code, 1888, 8.2384 320400) 
—S, 537—Errors or omissions incharge, if 

cured by s. 537. 

’ Section 537 protects errors, omissions or 

irregularities in a chargefrom interference on appeal 

or revision unlesssuch error, omission or irregulari- 

ty has in fact occasioned a failure of justice. GHOUSBUX 

MAHOMED AMINKHAN Y., EMPEROR Sind 915 

—8&. 537 (d)—Verdict, when can be set aside 
on ground of mistake in charge. 

Before any verdict of the jury can be sef aside on 
the ground of amistake inthe charge, the Court 
has to be satisfied that such verdict is erroneous 
owing to a misdirection by the Judge. The error 
of the verdict must be the direct result of the mis- 








direction, Aziz Kaan v. EMPEROR All, 1019 
—~——- $, 561-A. See Criminal Procedure Code, 
1898, 5, 145 121 


ss, 562 11), 413, 415-A—Order under 

s. 562 (1), whether appealable—Several aecused-— 

Order against some under s. 562 (1) and conviction 

of others under 3.457, Penal Code— Appeal by all 
"the accused Competency of. 

An order passed by a Court under s. 562, Crimi- 
nal Procedure Code, is appealable. 

Where four persons were convicted of breaking 
into a shop at night and committing theft under 
ss. 457 and 3&0, Fenal Code, the lst and 2nd accused 
who were boys were convicted and released under 
s. 562 (1), the 3rd accused who was an adult 
was fired, and the last accused was also released 
under s, 5€2(1), and accused Nos. 2 to 4 preferred 
an appeal to the Sessions Judge : 

Held, that an appeal Jay to the Sessions Judge 
from the orders passed under s. §&6?, and, also, 
therefore, by force of s. 415-A from the sentence 
imposed under s8. 457. i 

The meaning of the word “conviction” discussed, 
MayanpI Napar v PALA KuDAMBAN Mad. 879 
Criminal trial. Sze Penal Code, 1f60, s. 124-A 

671 








— Accomplice, meaning of, 

An “ accomplice " is one who isa guilty associate 
in crime or who sustains such a relation to the 
criminal act that he could be charged jointly with 
the accused. It isnot every participation in a 
crime which makesa party an accomplice init so 


INDIAN CASES. 


1335 
Criminal trial—eonceld. 


as to require his testimony to be confirmed, 

A person who himself steals and hands over the 
stolen property to another who is charged ‘with 
having received and retained the stolen property 
with dishonest intention, would be an accomplice in 
the offence ef receiving stolen property, CHETUMAL 
REKUMAL v. EMPEROR Sind 937 
—- Accused, if entitled to confidential com- 

munication with his Advocate. 

All communications between an accused person 
(or indeed any litigant) and his legal advisers are 
privileged and confidential. It is impcssible to 
have anything confidential about communications 
with his lawyer if he is surrounded by Police 
Officers. It would be equally impossible to have 
anything confidential, even if there was only one 
Police Officer sitting on a chair within ear-shot. 
But the professional privilege of Advocates can 
only be upheld if they honourably bear in mind that 
they are officers of the Court and do not lend them- 
selves in any way to act as go-betweens to facilitate 
improper communications with other undetected 
criminal associates of the accused. SUDHA Sinpuv Dry 
vy. EMPEROR Cal, 1006 

Approver—Examination of approver held last 

—E pect of. 

Where in a criminal trial the approver was 
examined after all the witnesses who were supposed 
to corroborate his statement had keen examin= 





Held, that the assessors could not have appreciated 
the corroborative evidence when it was given and 
the Court and the Counsel could not have been 
ina position to question the witnesses properly. 
The opinion ofthe assessors, therefore, lost much of 
its value. ALI MUHAMMAD v. EMPEROR Lah, 224 
~Blood-stained garments recovered from 

zemindar's house—His connection with murder, if 

can be presumed. 

The presence of a few blood-stains on à garment 
found in the house ofa zemindar does not necessarily 
connect him with a murder, ALI MUHAMMAD v, EM- 
PEROR Lah. 224 
Case exclusively triable by Sessions Court— 

Committal proceedings, nature of—~Hzamination of 

principal prosecution witnesses, necessity of. 

In acase exclusively triable by the Sessions 
Court the committal proceedings need nof 
necessarily assume the form of atrial. There are 
also many cases in which it is desirable 
that the prosecution should not be compelled to 
place before the Committing Magistrate's Court every 
detail of the evidence which they propose to lead 
at the trial in the Sessions Court. But there is no 
justification in law for abstaining from examining 
in the Committing Magistrate's Court the principal 
witnesses forthe prosecution without whose evidence 
the case against the accused cannot be proved, The 
result of the failure to examine the principal 
prosecution witnesses is that the accused is deprived 
of all these advantages andis further prejudiced 
by being kept in the dark as to what evideace will 
be given by the witnesses referred to above. NAND- 








RAM BHIMBAHADUR V, EMPEROR Sind 455 
———— Charge multifarious and indefinite— 


Desirability of. 

Where ina case of different charges for culpable 
homicide not amounting to murder, grievous and 
simple hurt against different persons the only point 
for decision raised is whether the different accused 
gave hatchet blows, and the opinion of the aséessors 
on it is simply “ guilty ” or “not guilty”, the ques- 
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tion raised is multifarious and indefinite and if can- 
not be said that the minds of the assessors and the 
Judge had been distinctly directed to each and 
every one of the points which must be decided before 
conviction on the charges. DITTO v. EMPEROR 

Sind, 138 
-—— Charge— Only part of definition of cffence in 

charge, whether desirable. 

16 is desirable that in the charge so much of the 
definition of the offence should be stated as to give 
the accused clear notice ofthe exact matter with 
which he is charged. Ditro v EMPEROR Sind 138 

Evidence — Cross-examinaticn — Right to 

„cross examine prosecution witness tf includes right to 

cross-examine as to any previous statement relevant 
to matter in question. 

The right to cross-examine a prosecution witness 
includes the right to cross-examine him _ a3 to 
any previousstatement made by him in writing or 
reduced into writing and relevant to matters in 
question. MUHAMMAD RAHIM v. EMPEROR 

Sind 762 F. B. 
Evidence—Evidcence of relatives ~ Corrcbora- 


. tion, 
Where there is marpit ina village between two 
factions, relatives may possibly be inaccurate in 


their evidence and, therefore, there should be some 
corroboration of witnesses who are not independent. 


But in ordinary murders unconnected with faction 
feuds there is no reason to suspect the evidence of 
relatives. NATHU Vv. EMPEROR Lah. 130 


- Evidence— Prosecution relying on a document 
—Necessity of proving and marking as exhibit. 
Where the prosecution relies on a written 

authority as the authority under which a Sanitary 
Inspector is acting, the written authority should 
be proved, marked as an exhibit and kept on 
the record forthe purpose of enabling the Ap- 
pellate Court toinspectit. EMPEROR v. BHARAT PRASAD 
SINGH Pat. 187 

Evidence ~ Zaildars and safedposhes, evidence 

of —Value of. 

The evidence of zaildar and safedposhe is not to be 
discarded merely because of their position. It may 
be that in certain cases, under certain circumstances, 
their evidencemay be suspected, It is impossible 
to lay down any general rule and depends upon the 
facts cf the particular case. The evidence of these 
pereons is exactly the same as other evidence and 
ought tobe tested in the ordinary way. NATHU v, 
EMPERCR Lah. 130 
Fresh trial, Sze Criminal misappropriation 

25 








—Idenitfication— Three witnesses identifying 
accused but six others failing to identify—Trust- 
worthiness of former, if reduced— Only the general 
standard can be applied. 

The trustworthinessof three idcrtificaticn witnesses 
cannot be reduced by the consideration ilab six 
other witnesses were calied to identify the appellant 
at the same proceeding and failed to do so. There 
isno authority for gauging the trustworthiness of 
any individual witness in this way. The mathe- 
matical standard that isto ke okserved bya ( ourt 
of Appeal in testing the trustworthiness of such 
witnesses is by no means perfect. But it is the 
cniy general standard that can be applied. Monan 
Lat v. EMPEROR ; All. 812 

Inquiry into one conspiracy disclosing another 

—Accused in latter, witness in former—Trial by 

{crmer Court, if necessary—Pardon in his favour, 

af can be implied, 

An inquiry into one conspiracy disclosed another 
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conspiracy, some individual or individuals being 
common to both. Oneof the accused was never 
an accused in the previous case but was a prosecu- 
tion witness and when he gave his evidence, there 
could not have been any misapprehension in his 
mind that ha was giving evidence in a case in which 
he was made an accused and subsequently discharg- 


ed: 

Held, that he need not be tried by the same Court 
for conspiracy and there was no implied pardon in 
his favour. CHANDRA SHEKHAR PRASAD V. EMPEROR 

Pat 387 

Jury—Misdirectton—Evidence w2ak to find 

accused quilty—Jury not directed to give benefit of 

doubt—Whether amounts to misdirection prejudicing 
accused, | | 

Where the Judge thinks that the evidence is so 
weak that there are very great doubts as to the 
guilt of the accused, the omission to directthe jury 
to give the accused the benefit of doubt may bea 
misdirection which may be said to have prejudiced 
the accused. KasiMUDDIN v. EMPERO? Cal.110 

Jury —Jury adding finding of fact to their 
verdict—Verdict, if bad in law. 

The statute law in India has not laid down 
particular form in which the jury are to deliver 
their verdict. Consequently there is no legal bar 
in the way ofthe jury to return their verdict in 
any waythey think fit provided if is complete and 
exhaustive as to facts in issue which goto make up 
the charges. The procedure with regard to the 
delivery ofthe verdict Ly the juryis ‘net bad in 
law merely because the jury added to their verdict 
their finding of the facts on which the verdict is 
based. KaSIMUDDIN V. HMPEROR Cal. 110 

Motive—Offence proved beyond reasonable 
doubt —Question of motive need not be considered. 

When once the crime of the accused has been 
proved beyond all reasonable doubt, it is unneces- 
sary to consider the question of motive, NARESH 
SINGH v. IIMPEROR Oudh 691 
Omission—Person sought to be made liable 

for omission —Nature of proof required, 

When aman issoughtto be made criminally 
liable for any alleged omission on bis part, then 
his case must be brought within the terms of the 
rule or section he is said to have disobeyed. GAURI 
DAYAL v. EMPEROR | AH, 1059 

Practice—Stay of criminal proceedings 
during pendency of civil suit. 

Criminal proceedings should not be stayed 
pending the disposal of civil suits unless there is 
some very good reason for doing so. When 
the civil suit may merely turn on points which 
have nothing to do with the criminal liability of 
the petitioners for transfer (accused), there is no 
reason why their prosecution should be stayed 
till the civil suit is decided. MADAN Lat BRIJU LAL 
V. EMPEROR Pat. 367 

Presumption is that the accused is innocent, 

An accused person is entitled to be considered 
innocent until he is actually found to be guilty both 
during the preparation of his trial and durirg the 
hearing of hiscase, although it may be that for the 
purpose of bringing the trial about and bringing 
the accused person before the Court, he must be 
forcibly placed under restraint. SUDHA SINDHU Dey 
V. EMPEROR Cal. 1006 
Revision — Finding of fact—-When can be 

disturbed in revision. 

Tbe finding of fact arrived at by the lower 
Appellate Court cannot be challenged in revision 
but where that finding of fact is not based upon 
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the evidence on the record and is proved to be 
wrong from the record itself, then it is open to 
the applicant even in revision to challenge that 
finding of fact. Munnoo LaL v, Empzror Oudh 258 
: Revision—Revision on acquittal—High Court, 
-if can go through evidence, 

“In a revision from acquittalan applicantis not 
permitted to take the High Court through ths 
evidence toshowthatthe weight of evidence if 
against the finding of the acquittal. EMPEROR v 
Atma Ram ; All, 315 

Revisional powers of High Court cannot be 

_used to prevent criminal trials ‘taking place. 

It is desirable that a case should be fairly 
heard by a OGriminal Court. The  revisional 
powers of the High Court should not bs used to 
prevent criminal trials taking place. The pro- 
secution as much as defence is entitled to a fair 
hearing and itis in the interestsof justice that a 
fair trial should take place. DURGA PRASAD v. EMPEROR 

All, 513 
Procedure Oode, 
93 





— Sentence. Ses Criminal 

"1898, s. 439 

Sentence—Accused old father and young 
son—Absence of personal moitves—Sentence of 
transportation for life is sufficient, 

Where it appears that two accused persons, son 
and father, had really no personal motive for murder- 
ing the deceased andthe son is an young man 
of 24 and the father an old man of £0, the sentence of 
death passed upon them may be reduced to that of 
transportation for life, RAMESHWAR ~v. EMPEROR 

Oudh 697 
Sentence — Adequacy of sentence — Lower 

Courts taking everything into consideration— Inter- 

ference in revision, if proper. 

The adequacy of sentence is always a matter of 
some trouble to the Revisional Court which is not 
in a position to judge of the local conditions or of 
the peculiar circumstances attending a particular 
case. Where the lower Courts were satisfied that the 
sentence was not severe and they took into 
consideration the fact that the Police authorities 
were on several previous occasions balked in their 
attempt to apprehend the accused's gang, it could 
not be said that the sentence was so severa that the 
High Court shculd interfere in revision on the ques- 
tion of sentence. RAMDEO vV. EMPEROR All. 740 

s Separate trial of aceused— Each, if competent 

witness at trial of other or others. 

When accused persons are tried separately, each 
one though implicated in the same offence is a com- 
petent witness at the trial of the other. CHANDRA 
SHEKHAR PRASAD V. EMPEROR Pat. 387 

Statement of person not examined, treated as 
evidence for prosecution — Jury warned —Mis- 
direction, if constituted, 

‘A statement of a person who was not examin- 
ed as awitness was treated as evidence for pro- 
secution and placed before the jury with a warning 
that they were entitled to draw the presumption 
that if sucha person were examined, his depositions 
would be against the prosecution: 

Held, that there was no misdirection. ENAYET ALI 
v. EMTEROR Cal. 981 

Sureties— Magistrate cbsent on date fixed but 
accused present~Sureties, if responsible for next 
appearance— Compromise accepted by Court— 

Proceedings against sureties, if can be taken. 

Four persons were being tried before a Second 
Class Magistrate under ss, 324 and 325, Penal Code. 
A and B stood sureties, The case was adjourned 
to’ October 23,1931: On that-day, the “Magistrate 
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was absentand thereader of the Court directed tha- 
parties toappearon the following day, On that- 
day, the parties putin a compromise. No order: 
was passed on this compromise, but it was noted on 
the record that the parties had gone away without’ 
having had their statements recorded. Non-bailable 
warrants were, therefore, issued against the accused” 
and at the same time the sureties were called upon 
to show cause why their bonds should not be 
forfeited. Eventually, the compromise was accepted 

and the accused were acquitted. Still the sureties 
Mae ordered to pay Rs. 209 in respect of each 

ond : i. 
Held, that the sureties had become responsible 
for the appearance of the accused on the dates 
fixed by the Court, October 21, 1931, was not 
a date fixed by the Court. Moreover, the accused. 
were present on that date and when the compromise: 
was presented, no orders were given to them 
for appearance on any other date and there 
was no justification for proceeding against the’ 
sureties when the compromise was eventually accept- 
ed, EMPEROR V. MUHAMMAD SHAH - “Lah. 5227 
Cross-sxamination—Point not raised in pleadings 

but extracted in cross-examination — Whether can, 

form basis of decision. 

Where it was not a part of either the plaintiff's 
or thedefendants’ case that the money being a 
deposit, there was a demand at a date which time- 
barred the suit and the Judge merely on a state- 
ment extracted from the plaintiff's witness in cross- 
examination decided this case on a point which was” 
neither raised in the pleadings nor was the subject- 
matter of an issue: 

Held, that this was avery dangerous pro-- 
ceeding. The witness might be bribed to make a 
statement in cross-examination contrary to his 
party's interest. Luap1 v. HAR PRASAD All, 415 
Crown-Prerogative—Right of Government to levy 

iax— Prerogative right— Non-assessment ty Govern-- 

ment—-Presumptton, tf arises. oe 

Although the Court always presumes that a 
person entitled to property will assert bis rights, 
and if it is shown that for a long period of years ' 
he has not asserted his rights, the Court will 
presume that those rights have been granted away, 
yet that presumption cannot be made in the case 
of Government's right to levy tax. That right if 
vested in the Crown is clearly a prerogative right 
and if vested in somebody claiming thrcugh ibe 
Crown it may be a liberty or franchise, but is- 
clearly in the nature of a prerogative- right?” 
Consequently, the fact that Government has not 
for many years assessed a jand, does not lead to ~ 
the presumption that the land has been granted 
free from liability to assessment. COLLECTOR OF 


BOMBAY v, KAMALAVAHCOJI MAHARAJ Bom, 861 
Custom, 
See Hindu Law 424 -: 


See Oudh Estates Act, 168, s. 8 27 
Impartible estate —Aunha estale— Whether 
impartible by custam— Transactions and mutation 
entries showing partibility— Custom of exclusion of 
women, if exists in the estate—Hacluston of women - 
must rest upon a particular custom—W ajib-ul-arz—~. ` 

Interpretation, 

The Aunha estate was, at atime prior to 1848,- 
owned by one G who had two sons Aand S. S was 
dead in 1848. S had four sons R and three others 
ons of whom was adopted out of the family and the 
other two died without issue. Jn 1818, a sale-deed 
was executed by A and R by which they purported 
to-sell part of the property treating - thgmselves a 
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joint owners, ‘Documents of 1884 and 18:7. signed 
by Aand R showed they were treating themselves 
as joint owners, In the mutation register of 1862, 
they appeared aseach entitled to an eight anna 
share in the property. A died childless in 1868, 
aod there was a mutation notice given in May 
as a result of whicb, R was entered as sole 
owner in 18f8, But ina book called the “ Book 
of Settlement “` dated 1874, alist of the owners of 
the estate was shown and in every case a single 

owner was shown: 
` Held, that in the face of the transactions and the 
entries, it was impossible to reach the conclusion 
upon theentryin the Book of Settlement of 187), 
that the estate wasimpartible and thatthe conduct 
of the parties was only consistent with the estate 
being partible, i 
Held, also, in view ofthe entryin the wazjib-ul- 
arz tothe effect“ no particular custom in vogue” 
under “ particular caste and particular customs rc- 
garding adoption, remarriage or inheritance ”, there 
was no custom to exclude women,as the exclusion 
of women must rest upon a particular custom, MANGAL 
SINGH v, SIDHAN KUNWAR P. cC. 977 
Palas. Ses Sale 944 


Custom (Punjab) ~Adoption — Reversioner and 

' minor son alive at time of acoption—Right of 

_ father tochallenge barred—Minor son's right, if 
barred—Limntiation Act (IX of £08), s. £, 

A reversioner and his minor son who are alive at 
the time of adoption have separate rights both derived 
from the common. ancestor. The fact of the right of 
‘the father teing barred does not bar the right of the 
son ifhe bea minor. The son will have the ad- 


vantage under the Limitation Act of adding the 
eriod of his minority to the limitation period, 
ARI Ram v. BALI i Lah, 675 


Adverse possession—Absentee co-sharer— 
Another co-sharer in possession— Possession, uhen 
becomes adverse—Co-sharers, 

The possessionof ore co sharer must be deemed 
to be the possession of the other co-sharers and 
‘it is for the co-sharer in possession in order 
to defeat the title of the absentee co-gharer or his 
‘descendants to prove that by some over act he 
constituted his possession into an adverse possession 
to the other cosharers,an overt act of which such 
co-sharer had knowledge, Breur Ram v, MUNSHI 

i Lah. 983 

Allenation. Sree Minor 603 


- Reversioner not born at time of 
alienation—Competency to challenge— Limitation Act 
{IX of MOH), s. 6~ Extension under, if can be 
availed by reversicner born afier alienation. 

J.J A reversioner, even if he was not born at the time 

of the alienation challenged has a locus standi to 

-dispute the alienation, : 
limitation for tke suit begins to run from the 

date of alienation and where, the reversioner was 

born subsequent to thisdate he cannot avail himself 
of an extension of time under s, 6, Limitation Act. 

ARJAN BINGH V. WARYAM SINGH Lah, 592 

nee a DULE EO recover Purchase money against 
vendee— Alienation for defraying expenses of suit— 
Whether for legal necessity. 

. Where property is alienated for defraying the 

expenses of a suit for. recovery of purchase money 

‘against a vendee who has failed to pay the purchase 

‘price, the expenditure is one for legal necessity. 

UGGAR SINGH v. SURJAN ; Lah 655 (a) 

—~ Ancestral property alienatedto pay off 

1, gwrsting gebis—Alienee not antecedent creditor— 
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Alienor old and not profligate—dliernee- need show 

only that debts existed and were due, 

Where the ancestral property was _ alienated to 
pay of prior existing debts, and the allenee was not 
an antezedent creditor, and the alienor wasan old 
man of gooi character and not profligate and extra- 
vagant : | 

Held, thab all that the alienes was required to 
prove was that the debts alleged to be due existed 
and were due. AHMAN v. AHMAD Bakusa Lech 848 
————-Glft by widow of husbands self-acquired 

property to daughter—Daughter dying issueless— 

Property, if reverts to original line, NK 

Gift by a widow of her husband's self-acquired 
property to her daughter, with the consent of the 
next reversioners is valid. As, however, the doncr 
has not unrestricted power of disposition over the 
gifted property and thedonee belongs to the family 
of the donor the gift must revert to the donor's 
husband's heirs ontbe death of the donee without 
issue ofany kind the property reverts to the origi- 
nal line and the donee’s husband does not succeed 





toit. THAKAR SINGH v. BUTA SINGH Lah. 673 
= Pre-emption. Sez Civil Procedure Code, 
1908, s, 100 1047 


eame Sale by sonless proprietor—Suit by 
collaterals— Compromise—Alienees selling property 
to reversioners—No rayment in cash— Heversioners 
mortgaging properly to their vendors—Suit for 
preemption by collaterals of alienees— Transaction, 
whether a sale—Motive, if material 

Some sonless proprietors cold plots of lard, but 
on their collaterals’ suitfor declaration thatthe sale 
should not affect their reversionary right, a com- 
premise was arrived at, by which the alienees 
executed sale-deeds infavour of reversioners who 
instead of payingin cash, mortgaged the plots to 
their vendors. The collaterals ofthe alienees brought 
suits icr pre-emption : 

Held, that there was no reason for holding that the 
transactions sought to be pre-empted were other 
than those of sales. Though the desire to put an 
end tothe litigation was the motive for entering 
into the-transactions, it did not alter the fact that 
each plot of land was sold for a definite sum of 
money mentioned in the sale-deed. SUNDAR SINGH v. 
HAMIR SINGH Lah. 475 

Rellgious Institution—Succession to pro- 
certy from guru tochela—Natural heirs excluded 

— Presumption that ite institution ts religious, if 

arises. i 

Where succession to property was throughout 
from guru to chela to the exclusion of natural heirs: 

Held, that the presumption was that the property 
is ofa religious nature and had heen dedicated to 
religious use. Kanan Das v SHIROMANI GURDWARA 
ParBANDHAK COMMITTEE, LAHORE Lah. 357 


Successlon—Absence of sors—-Succession by 
mother—Whether as mother of sons or widow of 
deceased husband. 

A mother as a rule in the 
a custom is the rule of decision, only succeeds 
when there are no sons and she succeeds 
not as the mother of the sons but as the widow of 
her deceased husband and where’ there are song 
they exclude the mother and if a son dies he 
is succeeded by his brother but when the last 
surviving son. dies without issue then the mother 
succeeds inher capacity as widow ofher deceased 
husband. SHIROMANI Gurpwara PARBANDHAK Con- 
MITTEE V, HaROHARAN SINGH Lah. 375 
Jhajjar Nawab family, whether 


Punjab, where 
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nee in matiers of succession by Muhammadan 
aw, 

Held, that the descendants of the Jhajjar Nawab's 
family were governed inthe matter of succession 
by Muhammadan law and not by custom as tc 
apply the doctrine of representation. Nizam Din 
Kuan v. RASHID ALI Kuan Lah, 243 
-Successlon— Onus—Riwaj-i-ams against sut- 
cession by daughters —Onus to prove contrary—Eniry 
in riwaj-i-am-——Presumption—Lohars of Mangohwal, 
whether follow Muhammadan Law, 





In view ofthe entries in the three successive 
riwaj t-ams that tke daughters were excluded by 
collaterals, the onus of proving that the family of 


deceased Lohar of Mangohwal was governed by 
Muhammadan Law and not by Customary Law ison 
the daughters. 


An entry inthe riwaj-i-am even though unsup- 


ported by instances isa strong piece of evidence, 
and is sufficient to establish the existence of a 
custom, unless the correctness thereof is rebutted 


by theevidence produced by the other party. 
Where most ofthe Lohars in village Mangohwal 
are occupancy tenants and cultivate land themselves 
in addition to their work as blacksmiths, the mere 
fact that oneof such Lohars did not work as 
blacksmith does not by itself show that he had 
given up the custom which was applicable to the 
other membersof his tribe living in the same 
village. The onus lies heavily on the person claiming 
against custom, PANNALALUNUR MOAZAM > 
Lah. 664 
—m Rajputs — Jullunder District — 
Muhammadan Rajput husband and wife of different 
caste—Lawful marriage— Children, if can inherit, 
In Jullundur District there is no custom under 
which the children of a lawfully wedded wife of a 
Muhammadan Rajputsare debarred fro.a inheritance 





simply because their mother belonged to a caste 
different to that of their father. CRIRAGH DIN v. 
DILAWAR KEAN Lah. 985 


Wil Minhas Rajput of Rawalpindi Tahsil 
— Power of giving away ancesral property by will. 
A sonless Minhas Rajput of ‘the Rawalpindi 

Tahsil cannot dispose of his ancestral property by a 

will, According tothe riwaj-i-am of 1910 he cannot 

do so though he has the power to make a gift 

ALI ZAMAN v, BHOLI Lah, 661 

Damages—Assessment of ~Breach of warranty of 
petrol consumption of car—Assessment al extra 
running cost for supposed life of car—Whether 
reasonable, 

Where in a cass of a breach of warranty as to 
the petrol consumption of a motor car, the damages 
were assessed at the extra running costs on ths 
supposed life of the car as 2,000 miles and 
damages to the extent of Rs. 3,090 were awarded: 

Held, that it was quite unreasonable and the 
amouot of damages should be reduced to Rs, 2,(00. 
J. B. Da Fonszoa & Oo. v, ANAND SINGH 


; All, 320 (a) 

Decree—Court setting aside decree—Parties, if 
restored to their position on date of the decree. 

Where a decree has been set aside, the Court 

should restore the parties to the position they 

occupied onthe date of the decree. Duacwan SINGH 





v., ALI Lah. 404 
Mesna profits, how to be assessed. Ses Bengal 
Alluvion(Amendment) Act, 1368, s. 3 P Cl 
—No specific award of ‘separate costs to 





defendants in judgment—Decree awarding separate 
costs, if can be passed—Practice in such cases. 
A judgment not specifically awarding separate 
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costs to two defendants, cannot be taken to mean 
the award of separate costs to two defendants. The 
usual practice is to draw up decrees giving separate 
costs only in thosecases where the judgments speci- 
fically award such separate costs JAGDISH PRASAD 
Narayan SINGH v, MATHURA Prasan Since Pat. 618 
Deed —Construction. Ske Sale 1092 
Construction—Auetion sale cf zemindari— 

No mention of grove land in sale cersificate—Mention 

of groves in details of encumbrunces—Sale, if in- 

cludes groves. 

Where the sale certificate of an auction sale of 
zemindarit land, doesnot mention grove land, the 
omission to mention it shows that the sale does not 
include groves although they are mentioned in the 
details of encumbrances. Sugo Narain DINGH V JwaLa 
PRASAD | Ondh 1017 

Construction—Defendant executing ruqqa in 
favour of plaintiff for amount advanced— Plaintiff 
executing document as to mode of payment—Both 
must be read together as forming one whole. 

Whers the defendant executed a rugga in favour 
of the plaintiff for asum of money which had been 
deposited by the plaintiff with the defendant and at. 


the same time plaintiff executed: another document: 


in favour of the defendant, prescribing the mode of 
payment by the defendant to the plaintiff of the 
amount advanced to him: | 
Held, thatthe rugga was governed by the other 
document and that both the documents should be 
read together as forming one whole, Jain MATI v, 
Nanu Ram Lah. 477 
Construction —Grani— Previous and subsequent 
conduct of parties, if relevant. 


' A grantis tobe construéd by its own termsand ° 
not by the previous or the subsequent conduct of the 


JIJIBHAI 
i Bom. 278 
Const: uction —Lease —Mortgage by lessor to 
same person—Clause permitting appropriation of 
rents and royalties towards mortgage debt— 
Consiruction of ‘clause— Appropriation, if com- 
pulsoru — Purchase of lease-hold and mortgage 
interests by different persons—FE jffect—Transferee of 
mortgagee filing suzt—Decree for royalty, tf can be 
passed in favour of mortgagor— Costs of appeal. 
A mining lease of certain premises was granted 
by Ato Band the royalties were charged upon, the 
lease-hold interest. Bythe same deed A mortgaged 


parties, SECRETARY oF STATE V. `I AR8EDOON 


DIVECHA 





the premises to B as security for certain loan 
taken by him. The royalties payable to A as 
lessor were also made part of the security and 


the mortgage debt was to be primarily paid out 
of the rents and royalties while the mortgagee had 
the liberty to appropriate or recover them “when 
they wereto become due. B mortgaged his lease- 
hold interest to C who obtaineda mortgage decree 
for sale. During execution proceedings an arrange- 
ment was made by which B's lease-hold interest 
was sold to D free from C's mortgage and the 
sale proceeds were applied towards the mortgage 
debt Later on, the execution proceedings being 
resumed, C's son whohad succeeded C. purchased 
B's interest in execution and brought a mortgage 
suit against Aand D claiming against Aa decree 
for amount due under mortgage and if the 
mortgagee was to appropriate the royalties 
under the clause asto appropriation of royalties 
in the mortgage deed, for a decree against D 
also, No royalties had been, until suit, realized 
from D by A or C's son: se 

Held, on a construction of the clause regard- 
ing appropriation of royalties, bat such 


Y 
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appropriation was not compulsory but optional 
with the mortgagee and that in any case, A could 
not get a decree in the suit against D as the 
hardship had been brought about by his own 
negligence: 

Heldalso, that as A had only succeeded on a 
point not affecting D, D could not be saddled with 
the costs of the appeal of A. BARABONI CoaL CONCERN 
v. DEBA PRASANNA MUKHERJEE P. C. 596 

Construction—Rule of Benevolent Association 
providing that on monthly deposit being in arrears 
for two months, member's name will be notified and 
membership will cease after twenty-one days— 

Construction of rule—Period of two months— 

Whether applies to period of default orto number 

of subscriptions -tn arrears. 

One ofthe rules ofa Benevolent Association was 
as follows “the monthly deposit shall be paid in 
advance by every member on or before the 15th 
day of the month. In default he shall be liable to 
pay a fine of 10 cents for each such failure, which 
shall be debited to his account, and if his monthly 
deposit shall betwo months in arrear he shall be 
notified, and failing payment of same in full after the 
expiration of 21 days he shall ipso facto cease to be 
a member and forfeit all privileges asa member”, A 
certain member paid his monthly deposit for Junein due 
course on or before the June 15. in July he did not 
make any paymeat, Apparently he was’ ill—though 
that is immaterial for this case—and he died on 
September 24. In August he paid no deposit, and 
on August i6, in assumed accordance with the rule, 
he was notified that his deposits were in default. 
On September *, he thereupon, according to the 
Association, automatically ceased to be a member, 
and, he died on September 24, 1932: 

Held, that in dealing with a clause of this kind 
which was of the nature of a forfeiture, it had to be 
got clear that the forfeiture operated. On a true 
construction of the rule it meant that inorder to 
work aforfeiture,a monthly deposit had to bein 
arrear for the period of two months; in other words, 
that the period of two months appliel to the period 
of default for each deposit and not tothe number 
of subscriptions that have to be in arrear. Onge Wor 
Lok v. YEOH Saw Grok P. C. 261 

wien Gonstruction—Use of word ‘dawam', if per 
se implies perpetuity—Lessee building pursuant to 
right to build—Proprietary rights of lessor given to 
lessee—Lessor accepting rent from successors of lessee 

—Lease, if a perpetuat lease. 

The use of the word ‘dawam’ in a lease deed, per 
se might not imply perpetuity; but where the 





lessee is given the right to build a house or to let- 


if out on rent toanyone elses and the lessee is 
allowed to have the sameright as the lessor enjoy- 
ed, that is, proprietary -rights,and it also appears 
that after the lessee’s death, the lessor and her 
successor have been accepting rent from the 
lessee’s representatives, and pursuant to the right 
given to the lessee to build, costly buildings have 
come into existence, the lease can be regarded only 
as a perpetual lease. MUHAMMAD ISMAIL KSAN v. 
JAWAHIR LAL All, 305 (a) 
Mere aitestation—Whether necessarily im- 
ports conseni—Circumstances under which witnesses 
can be deemed to have known of contents of deed. 
‘Mere attestation of a deed does not necessarily 
import consent, But it is possible that an attesta- 
tion may take place in circumstances which would 
show „that the witnesses did in fact know of the, 
contents of the document, 
(Held, on the facts and evidence that the three 
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brothers who attested the document were fully aware 
of its contents and that their attestation was ob- 
tained for the purpose of evidencing their con- 
sent to the transaction.] Onanpra Nata v. DASRATH 
Oudh 563 

Recital as to ownership of adjoining land—- 

Admissibility of, against person not party to deed. 

A recital in a document as to the ownership of 
adjoining lands is not admissible in evidenceas 
against persons who are not parties to the document, 
DAULAT Sgan v BISHAN Das Lah. 662 
Dekkhan Agriculturists Rellef Act (XVII of 

1879). Ses Oourt Fees Act, 1870, 5. 7, ee 

S$. 13—Suit on mortgage—Accounts up to date 
of suit and accounts subsequent—Civil Procedure 

Code (Act V of 1908), 0. XXXIV, r. 7. 

In a mortgage suit governed by the Dekkhan 
Agriculturists' Relief Act, accounts under s.13 of 
the Act can be taken only up tothe date of the 
suit. Accounts subsequent tothe date ofthe suit 
should be taken in terms of O. XXXIV, r, 7, 
Oivil Procedure Oode. DATTATRAYA GOPAL v, MUHAM- 
MAD KHAN Bom. 770 
—-——§, 13—Usufructuary mortgage—Accounts up 

to date of suit and from suit to date of preliminary 

decree—Civil Procedure Code (Act V of 1908), 0, 

XXIV, rr.7, hh. 

Section 13, Dekkhan Agriculturists’ Relief Aci, 
only provides foran accountin the terms of that 
section to the date of the suit, and not to the date of 
the decree. The account between the date of the 
suit and that of the preliminary decree can be taken 
under ordinary law under O. XXXIV, r. 7, Oivil 
Procedure Code, and the award of interest is govern- 
ed by r. 11, OHHOTALAL KaRUNASHANKAR v. NATHUBHAI 
DAJIBHAI . Bom. 780 
Divorce—Confession or admission of one of the 

parties —-V alue of—Corroboration, if necessary, 

A confession or admission by one of the parties 
in a matrimonial suit has got to be taken with great 
caution. It may be accepted as evidence of adultery 
without corroboration only in the most exceptional 
cases. In other words, usually the Court must 
demand corroboration of such an admission or con- 
fession. Butif the Oourtis satisfied that there is 
no collusion in the case, the Court can act upon what 
in substanceis a confession by one ofthe parties, 
Mes. Joseph WILLIAM OARROL v. MB, JOSEPH WILLIAM 
OaRROL Pat. 113 

Cruelty — Correboration — Misconduct of 
respondent husband—Petitioner not disclosing her 
own adultery from beginning—Effect of. 

Although cruelty in its popalar sense is undoubt- 
edly a ground for divorce, yet the cases in which 
cruelty can be held to have taken placeis not con- 
fined to that class of case which may be described 
as cruelty inthe popular sense. There may be a 
case of cruelty in which either bodily injury has 
occurred or there may be those cases in which the 
evidenceis such as to entitle the Court to infer 
that there was a reasonable apprehension on the 
part of the person alleging the facts that bodily 
injury would result. ` 

Held, onthe facts that actsand words of the 
petitioner amounted to legal cruelty. 

The fact that the petitioner did not disclose her 
adultery before she went into the witness-box does 
not preclude the Court from exercising its discretion 
in her favour if otherwise the Court thinks it 
ought to. TE 

A respondent should not be allowed to avoid the 
consequences of proyed misconduct by putting forward 


] INDIAN OASES. 


Divorce—concld. 


an act or acts of misconduct on the part of the petition- 
er for which the respondent was, himselfor herself, 
in any serious degree responsible. Mrs. JosEPH 
WILLIAM OARROL v. MR. JOsEPH WILLIAM CARROL 
Pat. 113 
Delay in bringing petition — When disentátles 
petitioner to decree. 

Where the Oourt feels that the delay in bringing 
the petition for divorce is not unreasonable, she must 
not be refused the decree nisi on ground of delay 
when she is otherwisein the circumstances entitled to 
a decree, Mrs. Josgps WILLIAM CARROLL v. MR. 
JOSEPH WILLIAM OAaRROLL Pat, 113 

Factum of marriage, proof of. 

The English Oourt of Divorce does not act upon 
the oral evidence of the petitioner only to provethe 
factum of marriage, but itis necessary to produce a 
statutory certificate ofthe marriage. it is a practice 
without exception, but although it has becomea 
practice without exception, the position is such that 
if the circumstances warranted it, the Court would 
still hold that marriage had been established even 
in the absence of a certificate. Mrs, JOSEPH WILLIAM 
OaRRoLLy Mr. JOSEPH WILLIAM CaRROLL Pat. 113 
——— Muhammadan husband marrying Christian 

lady in Scotland — Wife becoming Muhammadan— 

Parties domiciled in lndia—Husband divorcing by 

pronouncing talak—Marriage, if dissolved. 

Where a Obristian woman marries a Muhammadan 
in Scotiand and she subsequently becomes a 
Muhammadan, and the parties are domiciled in 
Inaia, and the husband divorces her by pronouncing 
talak, the marriage is dissolved. MUNOHBERJI OURSETJI 
V. JESSIE GRANT Bom, 1075 


Divorce Act (IV Of 1869), ss. 2, 3, 22, 25— 
Parives originally staying in Bombay and then 
residing in Navzrobi, hast Africa—Wife alone 
returning to Bombay and presenting petition jor 
judicial separation — Bombay Court, af kas 
jurisdiction to entertain petition, 

The parties toa marriage having resided for some 
time in Bombay, went to Nairobi, in Hast Africa, 
and lived there for some time. Wife alone returned 
to Bombay and resided there. She presented a 
petition before the High Court in Bombay for judicial 
separation from her husband ; 

Held, that reading ss. 2 and 3 of the Divorce Act 
together, the High Oourt had jurisdiction to enter- 
tain the petition. Hartrencia De Souza v. JOBEN 
SEBASTIAN Dz Souza bom. 900 
S, 7—Administration of law of divorce in 

India—Dtficultzes in—Rules of procedure, con- 

formance to~—J urisdiction, 

itis almost impossible to administer the law on 
principles and rules as laid down by the Divorce 
Court in England if the parties do not conform tothe 
rules of procedure both under the Qivil Procedure 
Code whichapplies tocases under the Divorce Act 
and to the principles and rules upon which the 
Uourt in Engiand acts, Mrs. JOSEPH WILLIAM CABROLL 
V, MB, JOSEPH WILLIAM UARROLL Pat. 113 
$s, 22,25. Sez Divorce Act, 1869, ss. aha 

0 

Easement—Lasement, extent of—Owner of servient 
tenement prevented yrom making ordinary use of 
his land— Easement, if can be claimed. 

"There is no easement known to law which gives 
exciusive and unrestricted use of a piece of land, 
‘There can be no easement which would prevent the 
owner of the servient tenement from making ordinary 
use of his land, and if the easement demanded would 
be that the owners ofa holding would be entirely 
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ousted therefrom, such an easement » cannot be 
claimed. Daw TINT v. Maung Kwve Rang. 468 
Easement of necessitty—What is. 

An easement of necessity is one without which 
the property retained upon a severance cannot be 
used at all, not one which is merely necessary to the 
reasonable enjoyment of that property. Daw Tint v. 
Maune Kwre Rang. 468 
Endowment, Ses Muhammadan Law 1023 
Equity—Equitable ,relie obtainable only when party 

behaves in equitable manner. 

A plaintiff is, however, not entitled to equitable 
relief unless he is prepared to behave in an equitable 


manner himself, Sages Lan BHAGAT v. MUHAMMAD 
IsHAQUE Pat, 393 
Estoppel. Ser Evidence Act, 1872, s. 116 1029 


Bidder in execution sale, if estopped from 
challenging the title of the purchaser. 

Where in anexecution sale, the defendant had 
made bids, heis not estopped from challenging the 
title of the purchaser. BHAGAT Ram v., NANAK SINGH 

Lah, 512 
Evidence— Certified copy of pedigreetable taken 
from khewat of village—Admissibility. 

A certified copy of a pedigree table taken from 
the khewat of a village is admissible in evidence. 
SHEO SHANKAR v. Kam DEI Oudh 135 
— Extra Assistant Settlement Officer preparing 
history of particular sect-—-Evidentiary value of. 

A history of a particular sect prepared by an 





Extra Assistant Settlement Officer does not 
form part of the settlement record and 
has no presumption of truth attached to it but 


may be of some valueif at the time if was prepared 
there was no dispute. SHIROMANI GURDWARA PaRBAN- 
DHAK COMMITTEE v, HARCHARAN SINGH Lah. 375 
Evidence Act (l of 1872), ss. 13, 11. Sz» Evidence 
Act, 1872, s, 43 123 
S. 18—Statement of opinion of law by 

Pleader—Clients, if bound by at. 

Where the plaintifis are of equal status and are 
entitled to pre-empt, the statement by the Pleader that 
they (plaintifis) being the members of joint Hindu 
family, are entitled to pre-empt one-half of the 
property, isa statement amounting to a mere opinion 
of law, and isnot binding on the plaintifis. KAMTA 
Prasad MISIR v, Coair Narain SINGH All. 168 
—_———$S. 21, 35—Recitals of admission in previous 

judgments, relevancy of. 

A statement ina judgment that one of the parties 
to it hadmade an admission as a witness is not 
admissible under s. 21 ofthe Evidence Actas it is 
only secondary evidence of such admission. in the 
case of an admission itis very important to have the 
precise words ofthe admission. Such a statement is 
also not admissible under s. 35, MEDANARAPU NARASAYYA 
V. MEDAVARAPU VEERAYYA Mad, 753 
S. 25—Accused giving first information 

admitting his own guilt—Whether amounts to con- 

fession—Admissibility of the information. 

Where first information is given by the accused 
to a Police Officer and that information admits his 
guilt, the information amounts to a confession 
within the meaning of 8, 25, Evidence Act, and it 
cannot be proved against the accused. Where the 
confession shows opportunity for the offence, motive 
for itand itscommuission, it is not possible to say 
that the portion of it dealing with opportunity or 
the dealing with motive, can be treated as no part 
of the confession, HARNAM KISHA v. EMPEROR 

Bom. 621 
——§, 25— Excise Officers, whether Police Officers 
within s. 25, 
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Officers of the Excise Department are Police 
Officers for the purpose of s. 25, Evidence Act, 
Ram Karan SINGH v. EMPEROR Nag. 341 

8. 27— Statement of accused leading to 


discovery of fact—Admissibility of. 
the mere fact ofthe pointing out of the place 
from where some stolen property is discovered 
is not in itself sufficient forthe purpose of con- 
viction, the subsequent denial should be considered 
necessarily as proof of guilty knowledge. 

It isa generally accepted principle, that only 
that part of the statement of an accused per- 
son which leads to the discovery of any fact by 
the Policeis admissible, and no more. GHANDALAL 
Katrpas v, EMPEROR Sind 1038 
8. 30—Confession of co-accused—Corrobora- 

tion, if essential — Confession retracted—Duty of 

Judge in summing up to jury. 

Under s. 30, Evidence Act, the confession of an 
accused person may be taken into consideration as 
against the co-accused, but this isnot tantamount 
to saying that such confession isto take the place 
of proof, On the other hand, it must be rememiber- 
ed that the confession of a co-accused is even worse 
in value than the sworn testimony of an accomplice 
and, if itis necessary that the latter testimony should 
be corroborated independently both as tothe crime 
and as tothe criminal itis still more necessary 
that the confession of aco=accused should be so 
corroborated, and when that confession is retracted, 
it has no value at all as against the co-accused, 
KASIMUDDIN V. EMPEROR Cal. 273 

8, 33—Right of the accused to cross-examine 
prosecution . witness before charge—Witness not 
found, after charge for further cross-examination 

— His evidence, if can be used under s. 33— 

Criminal Procedure Code (Act V of 1898), a, 256. 

The accused has a right of cross-examining a 
prosecution witness before the framing of a charge 
against him and if he fails todo so the action of 
the Oourt in treating the evidence of such witness 
under s. 33, Evidence Act, when it is found impos- 
Bible to produce him for further cross-examination 
under the provisions of s. 256, Oriminal Procedure 
Code, is justified. Gurupin v. EMPEROR Nag. 369 
————-§, 33—Statement of descendant in former 

case as to whether ancestor was thekadar— Whether 

admissible under s. 33. 

The statement of the descendant of a person who 
had produced the papers in a previous case about 
his ancestor being thekadar of a village is admissi- 
ble under s. 33, Evidence Act, when the issue is 
whether the ancestor was such thekadar or not. 
DPEOLAL MANAGER, Court or Warps! BALRAMPUR v. 
TIRBENI PRASAD Oudh 965 
———~-~—-S, 35—Conditions for admissibility under 8. 

35—Abadi khasra, admissibility of—Possession— 

Person having only possessory title ousted—Suit in 

ejectment on basis of possessory title more than six 

months after dispossession — Maintainability — 

Specific Relief Act (I of 1877), 8. 9. 

In order that a document be admissible under 
s. 35 of the Evidence Act, it is not necessary that 
8, public servant should be compellable by legislative 
enactment to discharge the duty of preparing or 
keeping it. An abadikhasra prepared by the Amin 
when the Sub-Divisional Officer ordered a survey of 
the cultivated area of the village at the instance of 
the Nazul Officer, is admissible under s. 35, Evidence 
Act and can be relied upon. 

Even independently ofs. 9 of the Specific Relief 
Act, 1877, a person who has been ousted by a 
trespasser fram the possession of immovable property 
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to which he had merely a possessory title, is not 
debarred from bringing a suit in ejectment on the 
basis of his possessory title even after the lapse of 
six months from the date of his dispossession, 
PHAKKAR v, PRAGI Oudh 570 


-—————§8, 43,13, 11—Previous judgment in main 
suit —When relevant in objection proceedings in 
execution of decree. 

Where the question of the genuineness of a trans- 
fer by the judgment-debtor to his children, was 
directly in issue in the original civil suit and the 
issue was contested very strongly, the fact that there 
was this contest and that the contest was decided 
against the judgment-debtor becomes relevant in the 


. enquiry before the executing Court unders. 13 and 


unders. ll ofthe Evidence Act. VEDNATH SINGH «V. 
MAHOMED Rang.123 
s. 44, if applies. Ser Hindu Law 235 
—s, 51—-Haxcise Inspector's opinion—Court's 
duty to ascertain ground for it—Expert opinion. 

Thereis no doubt that the Excise Sub-Inspector is 
an expert in his own department and is able to dis- 
tinguish liquors, but the Oourt should under 
s. 51, Evidence Act, ascertain the grounds on 
which his opinion was based, soas to teat it. 
Ram KARAN SINGH v, EMPEROR Nag 341 
——_—§, 67—‘Sign, meaning of—General Clauses 

Act (X of 1897), s. 3 (52)—Applicability—Thumb 

impression—Proof of. 

The definition of ‘sign’'in the General Olauses Act 
does not apply to 8. 67, Evidence Act. Ifa mark is 
taken to cover a thumb-impression in the definition 
of “sign,” it cannot be extended to include the proof 
of a thumb-impression being the same as the proof 
of handwriting. SHAHZADI v. Beni Prasap All 405 


s. 90 —Document more than thirty years 
old and produced from proper custody—Discretion 
of Court to presume genuineness, 

In the case of documents purporting or proved 
to bethirty years oldand produced from proper 
custody, s. £0 of the Evidence Act allows the 
Court discretion to presume that the signature 
and every other part of such documents, which 
purport to be in the handwriting of any particular 
person, is io that person’s handwriting, and in 
the case of a document executed or attested, that 
it was duly executed and attested by the persons 
by whom it purports to be executed and attested, 
Under the General Clauses Act: (X of 1897), the word 
“gign” includes mark with reference to a person 
whois unable to writehis name. SPECIAL MANAGER, 
Court or Warps, BaLRAMPUR v. TIRBENI PRASAD 

Oudh 965 

8, 90—Interference with discretion of lower 
Court in the matter of raising presumption under 
8. £0 —When proper. 

Ordinarily the Appellate Court would be slow to 
interfere with the discretion exercised by the lower 
Gourt in the matter of raising presumption under 
s. 90 of the Evidence Act but the discretion 
allowed by this section is a judicial discretion 
which has tobe exercised on sound legal principles 
and after due regard to all the evidence and cir- 
cumstances. When the Appellate Court is convinced 
that the lower Court has exercised its discretion 
arbitrarily without due consideration of all the 
relevant facts and circumstances of the case it has 
to be held that the discretion has not been pro- 
perly exercised and that the disputed documents 
are such that their genuineness should not be 

resumed. SpgoraL MANAGER, Couer or Warps, 

ALRAMPUR V, TIBBENI PRASAD Oudh 965 








lii INDIAN OASES. 


Evidence Act—contd. 


———S, 90—Presumption in regard to seals, if 
can be made. 

Section 90 makes no provision for any presumption 
in regard to seals, nor can a seal be regarded as a 
signature under the definition containedin the 
General Clauses Act. SPECIAL MANAGER, COURT OF 
WARDS, BALRAMPUR v TIRBENI PRASAD Oudh 965 
—— sS, 91—Contract of marriage written by third 

person and not signed by contracting parties— 

Evidence to prove contents—Admissibility of. 

A contract of marriage was not signed by either 
of the parties but was in the nature of a memo. 
prepared by a nikah-khwan belonging to a shariah 
department of Musal : 

Held, that it was open toone of the parties to 
prove by other evidence, either oral or documentary, 
that he or she had been married and also the terma. 
Amina v, LAKHMI OHAND Lah. 979 
——-— S, 91—“‘In proof of such matter "—Whether 

includes the term “im disproof of it.” 

The term “in proof of such matter” in s. 91, 
Evidence Act, must carry with it the term “in 
disproof of it,” because iffevidence were to be admitt- 
ed on one side, it would have to be admitted on the 
other. ‘Ramponor Misr v, OHATURGHUN Rar All, 1071 
——--—§, 92. Sse Negotiable Instruments Act, 

1881, s. 44 579 
—s, 92—Deed—Rate, time and mode of pay- 

ment of interest—Oral agreement to alter, tf can be 

adduced, 

Therate of interest andthe time and mode of 
repayment of the principal are material and essential 
parts of a deed of mortgage. No alteration in these 
terms, as contended in the registered deed, can be 
validly made except by a registered document. 
Therefore oral evidence regarding this alleged 
agreement should be excluded. Marne Ba Kyaw v. 
NANIGRAM JAGANNATH Rang. 189 
05. Sge Pena Cope, 1860, s. 100 697 

s. 109--Decree for rent, whether creates 
relationship of landlord and tenant—Burden of 
proof of termination of relationship, 

A decrees for rent obtained bya person against 
another issufficient to establish the relationship of 
landlord and tenant between the parties and if the 
relationship is once established, it continues as 
between the parties to that decree and their represen- 
tatives in title until it is proved to have ceased. 
MEDAVARAPU NARASAYYA v. MEDANARAPU VIKERAYAA 

Mad, 753 

—..--_§, 114—_ Documents not produced by litigant 

and not pressed by other party—-Presumption, if 
any arises. 

It is open to a litigant to refrain from produc- 
ing any documents that he considers irrelevant. 
Tf the other litigant is dissatisfied, it is for him 
to apply for an affidavit of document and he can 
obtain inspection and production ofall that appear 
to him in such affidavit to be relevant and proper. 
Tf he fails todo so, neither he nor the Court at 
his suggestion is entitled todraw any inference as 
to the contents of any such documents. GHELA PANOHAN 
& Co. v. MANGTULAL BAGARIA Pat. 48 
_—---—§, 114 —Mortgage-deed endorsed by mortgagee 

as fully satisfied— Presumption. 

Under s. 114, Evidence Act, there is a presump- 
tion that when an instrument of obligation is in the 
hands of the obligor, the obligation has been dis- 
charged. The presumption would be the stronger 
when the instrument of obligation bears an endorse- 
ment of full satisfaction made bythe mortgagee 
oimself. Anybody dealing with the mortgagor 
hwuld be perfectly justified in acting on the footing 
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that the debtor gained the document in a perfectly 
honest manner by discharging his obligation. The 
creditor who puts the debtor in that position by his 
failure to take the necessary precautions against 
the risk of fraud being committed by the latter must 
bear the consequences of his own negligence, 

GANGAPPA v. IMAMUDDIN Nag. 904 
-S, 114 — Non-production of accounts in 

possession of party—Presumption. 

From the failure of a person to produce accounts 
in his possession showing the amount of expenses be 
has incurred, this fact being proved by other 
evidence, it may be presumed that he was exaggerat- 
ing the expenses incurred. But from the non- 
production it cannot be concluded that no expenses 





, had been proved, SAJJAD Husain v. MUHAMMAD SAYID 


All, 434 
S. 114—Rent decree—Presumption— Purchase 
in execution of arent decree against tenant— 

What passesunder—Bengal Tenancy Act (VIII of 

1885), s. 163. 

A presumption can be drawn under s. 114, 
Evidence Act, that there cannot be a rent 
decree unless there was a rent suit. Hence a 
purchaser in execution of a rent decree acquires 
the property and not merely the right, title and interest 
of the tenant. BIRIJRAJ PANDEY v. DEOKI AHIR 

Pat. 348 
~S. 114-—-Withholding evidence by tortious 
acts—Presumption in India—Practice—Hvidence— 

Party, if can refrain from producing evidence— 

Adverse infrence. 

Adverse inference from non-production of evi- 
dence is one of the strongest presumptions known to 
Jaw, and the law allows it against the party who, 
by his tortious acts, withholds the evidence by which 
the nature of his case would be manifested. That 
presumptionis applied in Inala, ` 

It is open to a litigant to refrain from producing 
any evidence, not forming part of his case, tbat he 
considers irrelevant; if the other litigant is dis- 
satisfied, it is for him to apply for its production and 
inspection as evidence in the cause if he thinks 
proper ; if this is not done, the Court is not entitled 
at hie suggestion to draw an adverse inference, and 
the presumption will not arise when there is 
sufficient explanation. SHIVAPRASAD SINGH V. PRAYAG- 


HASAN 


KUMARI DEBEE Cal, 479 
s. 114, illus (b). 

SEE Approver 1015 

Sze Identification 812 

Sze Evidence Act, s. 133 937 





s 114, Illus. (b)—Accomplice—Wife con- 
senting party to husband's murder —Her evidence, 
value of—Independent corroboration if necessary. 
A wife who knew all about the proposal to murder 

her husband and was a consenting party to the 

commission of the crime, is in the positionof an 
accomplice and her evidence should not ordinarily 
be accepted either as corroborative of the evidence 
of an approver or as sufficient, apart from mdepen- 
dent corroboration, to justify the conviction of 

accused, ALI MUHAMMAD v. EMPEROR Lah, 224 

8.115. See Burmese Buddhist Law 1061 

s. 115—Estoppel— Grant by Government—~ 
Mistaken interpretation and consequent mistaken 
action by Government Oficers—Whether binds the, 
Crown. 

A mistaken interpretation made by the Government 
Officers of a grant by the Crown and their consequent 
mistaken acts would not create an estoppel es against 
the Crown. SEORETARY OF STATE V. FAREDOON JIJIBHAI 
DrvEecHa BOM, 278 
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————-8. 115—Grantor changing his position on 
representation of plaintiff's ancestor — Estoppel, if 
operates. 

When a grantor changed his position as a result 
of the representation intentionally made by the 
ancestors of the plaintiffs all the conditions Tequi- 
site for an estoppel by conduct under s. 115 of the 
Evidence Act, are satisfied: 

Held, that plaintiffs were estopped from claiming 
under-proprietary rights. SPECIAL MANAGER, Court oF 
WARDS, BALRAMPUR v. TIRBENI PRASAD Oudh 965 
——~—8. 116—Landlord and tenant—Estoppel of 

tenant—Tenant holding over, position. of. 

For the purposes of estoppel the relationship 
between landlord and tenant applies equally toa 
tenant holding over. MEDAVARAPU NARASAYYA v. 
MEDAVARAPU VEERAYYA Mad, 753 
——— 8, 116—Lstoppel—Landlord and tenant— 

Principle, if relates also to tenancies other than 

those in which the tenant was first let into possession. 

Section 116, Evidence Act, relates also to tenancies 
other than those in which the tenant was first let into 
possession. The principle of estoppel applicable 
will be the same whether a man was let into posses- 
sion or whetherhe has continued in such possession 
by specific agreement between himself and his land- 
lord, RAMZANI v. BANSIDHAR Oudh 1029 
s. 116—Person entering into contract with 

landlord by payment of rent—Whether estopped 

from challenging title of landlord. 

Where a person has entered into a contract with 
his landlord by payment of rent, he is bound by 
that contract and is estopped from challenging the 
title of his landlord unless he can prove fraud, mis- 
representation, coercion or mistake. When he fails 
to prove that he is the owner of the shop in suit, he 
is estopped from denying the title of the landlord as 
laid down ins. 116, Evidence Act. Untiland unless 
he gives up his tenancy he cannot set up any 
“Sus tertii’ in favour ofathird person. RAMZANI v. 
BANSIDHAR Oudh 1029 
—————~§, 116—Tenant in possession— Whether can 

dispute lessor's title. Ser Lease 945 

S, 116 —Tenant— Possession not surrendered 

—If can dispute landlord's title. 

It is not open tothe tenant (or his successors) 
to dispute the landlord's title at the commence- 
ment of the tenancy on any ground whatever, 
without first surrendering possession. BELI v. BEBI 
RAM Lah, 52 
=S, 133. Sen Evidence Act, 1872, s. 114, 

illus. (b) 937 
—————85,.133 114, Illus. (b),—Accomplice, testi- 

mony of—-Corroboration, when needed. 

Both by the Law of England and India the evi- 
dence of an accomplice is admissible and a convic- 
tion is not illegal because it proceeds upon the 
uncorroborated testimony of an accomplice. But the 
presumption allowed by illus. (6), s. 114, Evidence 
Act, that an accomplice is unworthy of credit, 
unless he is corroborated in material particulars, 
has become a rule of practice of almost universal 
application. This rule cannot, however, override the 
statutory provision It is neither wise nor feasible 
to convert what was in its origin and is under the 
Act a cautionary rule of practice into an artificial 
rule of law. Section 133, Evidence Act, is 
unequivocal in its terms and to hold that cor- 
roboration is essential isto refuse to give effect 
to the section. The sequel to the illustrations 
to s, “114 are frequently disregarded. A proper 
consideration of these will make it clear 
that it was the intention of the legislature to ensure 
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that the provisions of s. 114 are not to be regarded 
as being mandatory or of universal application, 
The principal reasons for holding that an accom- 
plice ia unworthy of credit are, (1) because an 
accomplice is likely to swear falsely in order to 
shift the guilt from himself; (2) because an 
accomplice, as a participator in crime, and conse- 
quently an immoral person is likely to disregard the 
sanctity of an oath, and (3) because he gives his 
evidence under the promise of a pardon, or in the 
expectation ofan implied pardon, if he discloses all 
he knows against those with whom he acted crimi- 
nally, and this hope would lead him to favour the 
prosecution. It, therefore, follows thatin a case 
where these reasons are absent, there would gene- 
rally be no objection whatsoever to convict an ac- 
cused person on the uncorroborated testimony of an 
accomplice. in other words, the question as fo whe- 
ther corroboration is necesssary, and if so, to what 
extent, is a question to be decided on the facts of 
each particular case. Much dependson the nature 
of the offence, the extent of the complicity of the 
witness in it and the circumstances under which 
the accomplice makes his statement. In some cases, 
though these would be exceptional, no corroboration 
may be necessary; in others slight corroboration 
may be sufficient; in other cases the evidence 
of an accomplice may require the very strongest 
corroboration. OBETUMAL REKUMAL v. EMPEROR 
Sind 937 
S, 145—Admission by party in a previous 
proceeding—When tobe used against him in subse- 
quent proceeding 

Unless the provisions of s. 145, Evidence Act, are 
complied with, no admission of a defendant made in 
a previous proceeding can be used against him in 
a subsequent proceeding. Before a previous admission 
can be used against a party it must be putto him, 
and an opportunity afforded to him to explain it if 
it is capable of explanation. DAULAT SHAN v., BISHAN 
Das Lah. 662 
——-— $. 167—Decision on facts by Appellate Court 

—Applicability of s. 167. 

Section 167, Evidence Act, applies to second appeals 
on the civil side or cases tried by a jury on the eri- 
minal side; and not to first appeals where the facts 
are a matter for decision of the Appellate Court 
BuaBsnrra CHANDRA Roy v. AJODHYA CHATTERJI 

Pat, 727 

Execution. Sz Civil Procedure Code, 1/08, s. oe 

6 
Decree against adult and minor defendants— 

Execution against adults—Sale of their share fixed 

— Minors, tf can challenge order on ground that 

share of adult members is in excess—Remedy— 

Givil Procedure Code (Act V of 1808), s. 47. 

A decree was passed against adult members and minor 
members represented by their guardians but execu- 
tion was taken only against the adult members and 
the sale of their share was fixed and ordered to be 
held : 

Held, that no minor judgment-debtor had locus 
standi to come to the executing Court and say 
that itis selling morethan what it should, or that 
it is not correct in the calculations His remedy 
is only to have thesale set aside with regard to the 
excess. PARMANAND  BHAGAT KHEM UHAND v, Firm 
Kisuan Cyanp-Boota MAL Pesh. 471 

Decree beyond inherent jurisdiction of Court 

— Effect of —Decree on compromise as to extraneous 

malter—Whether a nullity—Haecuting Court, if can 

question validity of such decree. 

Wherea decree is held to be beyond the inherent 
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jurisdiction ofthe Court itis a nullity and cannot 
be executed and the executing Oourt is competent to 
decide the question whether the decree is oris not 
anullity. But adecres passed by a Courbon a 
compromise and relating to a matter extraneous 
to the suit isnot a nullity and can be executed, 
A distinction exists between patent want of jurisdic- 
tion and irregular or illegal exercise of jurisdiction. 
There is also a clear distinction between the manner of 
exercise of jurisdiction and the existence of juris- 
diction. Theexistence of jurisdiction is dependent 
upon the place where the cause of action has accrued, 
the value of the subject-matter and the nature of the 


subject-matter while the proper exercise of the 
jurisdiction depends upon other considerations in- 
cluding correct procedure. Lau Since ~v, MOHAN 
SINGH Lah. 185 


———-—Decree—Execution Court cannot go behind 
decree—Matters cannot be raised in execution, 
where they could have been raised in suit 
When once a decree is made against certain 

property, itis no longer possible in execution for 

the judgment-debtor to contend that the property 
decreed against cannot be so treated and executed 
against on several grounds, the first being that 
executing Oourts cannot inquire into the legality of 
such a decree, for if they could, there would beno 
end to litigation, and they would, in fact, be 
acting as Appellate Courts. Further, matters which 
could and should have been agitated in the 
course of the suitcannot be allowed to be raised for 
the first time in execution. TATYAGOUDA ItANOJI 

PATIL v. Monopin SULTAN MULLAIN Bom. 642 

Limitation—Application not made in time 
to substitute legal vrepresentatives— Execution 
against them, if barred—Jurisdiction—Court passing 
decree, 

When the application is made to the Court which 
has passed the decree, it cannot be dismissed for 
want of jurisdiction. 

The law does not require any application being 
made to bring on the record the legal representa- 
tives ofa judgment-debtor. An execution applica- 
tion against the legal representatives of the deceased 
judgment-debtor is not barred merely because no 
application to bring them on record was made within 
three years of the judgment-debtor’s death, MAULA 
BAKHSH v. MUHAMMAD [KRAM Lah 307 
———0Üperatison of decree, if suspended by appeal. 

An original decreeis not suspended by presenta- 


tion of an appeal nor is its operation interrupted 
where the decree on appealis one of dismissal. 
M.S. CHETIYAR Fie v, S. E. BHOLAT Rang.153 


—Prayer for attachment and sale of properties 
described in  petttion—Sale and decree partly 
satisfied—Application to file fresh list granted and 
list filed beyond period of limitation—Such 
application, if an application in execution— 
Original application, if pendingin execution— 
Civil Procedure Code (Act V of 1908),s. 48. 

There was an application for execution filed by 
the decree-holder. In that application prayer was 
made for realizing the decree by attachment and 
sale of the judgment-debtors’ properties. In connec- 
tion with ‘that application a list of properties was 
filed, and these properties having been sold,a part 
af the decree was realized and a balance of little 
over Rs. 400 remained due after such realization. 
Subsequently, the decree-holder put in a petition 
asking for time to put ina fresh list of properties 
and such time being granted a fresh list of prop- 
erties was filed, In the meantime the decree be- 
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came barredin view of the provisions of s. 48, 
Civil Procedure Code : 

Held, that in nosense could the application be regard- 
ed as an application for execution, so that the fresh 
list that was submitted may be treated as having been 
supplied in connection with that application: 

Held, also all the reliefs that the decree-holder 
asked for in the application for execution were 
granted to him by the executing Oourt and all such 
properties as he desired to put up to sale for 
realizing his decree were sold and nothing further 
remained to be granted on the basis of that applica- 
tion, In such circumstances if would not be right 
to treat the original application asa pending one so 
as to give the decree-holder the benefit of that ap- 
plication and allow him to regard it as pending for 
the purpose of a fresh prayer for realization of the 


balance of the decree by sale of the other proper- 


ties. BADRINARAYAN OHETLINGJA v. BAIDYA Nata Par, 
Cal. 555 

——~—Sale of agricultural lands—U. P, Government 
Notification No. 576/I-A-93—Object of— Whether 


applies to pending execution proceedings. 

The whole object of Notification No. 576/I-A-93 
issued by the U. P. Government was to have sales of 
agricultural lands, ordered to be sold in execution 
of decrees, conducted under the immediate super- 
vision of the Collector who might devise means of 
satisfying the decree without recourse to the neces- 
sity of selling the land. It applies not only to the 
execution proceedings which may be instituted 
after it was issued but also to pending execution 
proceedings. RASHID AHMAD v. Banst Duar All. 933 
————— Whether Court can grant equitable execution 

over property not liable to attachment under 

Civil Procedure Code, s. (0. Sze Civil Procedure 


Code, 1908, s. 60 580 
Executor de son tort. Sez Administration 479 
de son tort. SEE Appropriation 479 

-de son tort Sree Conversion 479 
——-——do son tort. Sez WILL 4.79 


Fraud--Obdjection by parties to third person joining 
in action—Whether evidence of fraud— Arbitrators 
lightly discarding decisionin former suit— Whether 
evidence of fraud against arbitrators. 

The fact that the two parties to an action objected 
to a third person being joined in their action is no 
evidence of fraud against those parties. The fact 
that arbitrators lightly discarded the decision in a 
previous suit and did not act on it may be wrong 
in law butis no evidence of fraud against the 
arbitrators themselves. MUHAMMAD Nazim Kuan 2, 
RamJiwan BAHU Pat. 396 
General Clauses Act (IX of 1897),s. 3 (52). 

Ser Evidence Act, 1872, s. 67 405 

See Transfer of Property Act, 1926, e. 3 777 
Government of Indla Act, 1915,(5 & 6 Geo. V, 

c. 61, S$. 68—BHill introduced with Governor- 

General's sanction—Amendments made by Select 

Commitiee—Fresh sanction, if required, for their 

adoption, 

Where a Bill was introduced in the Legislature 
With the sanction of the Governor-General, but 
in the Select Committee, several material amendments 
were made : 

Held, that the sanction of the Governor-General 
was not required again before these amendments . 
could be discussed and adopted. Jory PARSHAD v. 
AMBA PARSHAD Lah. 476 (a) 

— 58. 96-B. Sge Ports Act, 1908, s. 36 212 

———— $8 96-B—Civil Service Rules, r. 351— 
Whether enables pension to be withdrawn for 
misconduct prior to retirements e 
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A pensioner cannot be dismissed and deprived of 
his pension on charges that had already been found 
before his retirement by a competent authority not 
to have been sufficiently established to justify his 
dismissal, as r. 351, Oivil Service Rules, only en- 
ables a pension to be withdrawn if ibe pensioner 
had been guilty of misconduct subsequent to his 
retirement, K.T. RANGAOHARI V, SRORETARY oF STATE 

l Mad. 884 
—— $, 96-B—Tenure of civil servants, if at 
pleasure of Crown- Suit for dismissal for damages 
on contraciual basis, if lies—Such suit, if barred by 

Public Servants (Enquiries) Act (XXXVII of 

1850), s. 25, 

The tenureofa civil servant under the (rown in 
India is one at the pleasure of the Crown and 
the rules referredto s 9€-B (1}, Government of 
India Actin no way abrogate that right. Rule 14 
merely lays down the procedure to be followed. The 
rules made under s. 96-B (1) have no contractual force 
If the rules are not followed or for any other reason 
a remedy is provided by r. 16 by way of an appeal. 
The Secretary of State, therefore, cannot be sued for 
damages for dismissinga servant who holds his ap- 
pointment of office at the pleasure of the Crown. 
ven otherwise such asuitis barred by r. 14 read 
with s. 25, Public Servants (Enquiries) Act, XXXVII 
of 1850). R. T. RANGAOHARI v, SECRETARY oF STATE 

Mad, 884 
——— -——8S, 96-B, (1) (2\—Power of Secretary of 

State to make rules regarding discipline and conduct 

of civil servanis—Delegation of these powers by him. 

The words “subject to the provisions of this Act 
and of rules made thereunder," in s. 96-B, Govern- 
ment of India Act, refer tothe whole section and not 
only a part of it. So, the Secretary of State under 
sub-s. (2) can make rules regulating the conditions 
of service and discipline and conduct of the civil 
servants to whomthe Act applies, The sub section 
expressly provides that rules may be made delegat- 
ing the power of making rules to Local Government. 
In the exercise of the delegated powers the Local 
Government can givethe Deputy Inspector General 
of Police the right to dismiss officers of the Sub- 
Inspector's rank. R. T. RANGAOHARI v. SECRETARY oF 
STATE Mad. 884 
~————$, 107—Jurisdiction of High Court to see 

that their orders are carried out—-High Court giving 

directions to Munsif—Munsif acting ina different 
manner—Jurisdiction of High Court to set aside 
order—‘Case decided’, if necessary for interference 

—Revision. 

Under the provisions of s. 107 of the Government 
of India Act the High Court has power and jurisdic- 
tion to see that the orders of the High Court are 
carried out, Where the High Court has given 
certain directions to a Munsif as to how he shall 
proceed but he has not carried out those directions 
and has purported to act in a different manner, the 
High Court has jurisdiction to set aside the order 
of the Munsif and direct him to carry out the order 
passed by the High Court. In such cases it cannot 
be argued that because the order of the Munsif did 
not amount to a case decided and hence no revision 
would lie to the High Court, Fira Sant Lan MAHADEY 
Prasap v. Kepar NATH All. 310 
$,107—Powers under, to be exercised in 
. most exceptional cases — Revision barred under 

s. 115, Civil Procedure Code (Act V of 1908)—Case 

not covered by s. 253, Agra Tenancy Act (III of 

1926)—High Court, if can interfere under s. 107 

—Court should enforce and not ignore provisions 

of. Agra Tenancy Act. 


& 
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Although the High Court may have powers of a 
judicial as wellas ofan administrative nature under 
s. 107 of the Government of India Act, it will only 
exercise those powers in the most exceptional cases. 
Where an application inrevision unders, 115, Civil 
Procedure Code, isexpressly excluded by 8. 264, 
Agra Tenancy Act, and the special section relating 
to revision by the High Court, viz., s. 253, will not 
cover the case, the High Court should not exercise 
its powers under s.107, Government of India Act, 
and interfere. It isthe duty of the High Qourt 
under s 107 of the Government of India Act to 
enforce and not to ignorethe provisions of the Agra 
Tenancy Act. If the High Court were to interfere 
with such matters under s. 107, it would be 
introducing a precedent fullof inconvenience and 
uncertainty in the decision offuture cases. JHAKRI 
KEWAT v. Ram NARESH Saul All. 1004 


Grant— Grant by Crown—Land in foreshore, whether 
can be subject-matter of grant. 

The landscomprised ina foreshore can be made 
the subject-matter ofa grant. SEORETARY oF STATE v. 
Farepoon JIJIBHAL Divecga Bom, 278 

Inam—Assignment of revenue by ruler before 
introduction of British Revenue system—Assignee, 
whether owner. 

Prior to the introduction of the British revenus 
system a grant of an assignment of revenue by the 
ruler carried with it such powers of control that the 
assignee practically became the owner of the land. 
Kanan Das v, SHIROMANI GURDWARA PARBANDHAK 
COMMITTEE, LAHORE Lah, 357 


Inam—Lnjranchisement— Agraharam land 
held by different owners—Government, when can 
levy assessment in the whole agraharam. 

Where an agraharam land is held by different 
owners, before the Government is entitled to levy 
an assessment upon the whole agraharam, the 
share of each owner must be localized. Until this 
is decided itis not proper nor is the Government 
entitled to levy an assessment upon the whole 
agraharam without the several sharera of the 
agraharam being able to know the portion on 
which the new burden falls and without in the 
case of an individnal sharer, the agraharamdar 
not being able to say which portion of his land 
is subject to the new burden and which portion 
is subject to the old quit-rent. Under these cir- 
cumstances, the remedy of the Government to enforce 
the right which they undoubtedly have of im- 
posing the new assessment is if they cannot make 
the agraharamdars agree as to the portions 
liable to the new assessment. tn take steps by 
filing a kind of interpleader suit making all the 
agraharamdars parties in which it could be 
determined which owner should be liable to this 
new burden and in what shares, THIRUVENKaTA- 
OHARYULU V. SECRETARY oF STATE Mad. 990 


—Inam— Enfranchisement—Government not 
enfranchising land at time of inam commission— 
Steps by Government to do so—Civil Courts, if 
can question. 

Where lands which could have been enfranchised 
at the time of inam commission are not done so by 
the Government they are entitled to take further steps 
either for the enfrachisement or for the assess- 
ment or for the resumption of these tnams and 
whichever they choose to do cannot be questioned 
in Civil Courts. Nor is there any limitation for 
taking such a step. T'nIRUVENKATAOHARYULU v, 
SEORETARY OF STATE Mad, 99Q 
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Guardlans and Wards Act (VIII of 1890). Szz 
Criminal Procedure Oode, 1898, s. 491 638 
4 (2)—Persons in possession of minor's 
property under will—Whether guardians of minor. 
Persons in possession and hence having the care 
of the minor's property by virtue of an alleged will, 
are within the definition in s. 4 (2), Guardians and 
Wards Act. NARSINGH Das v, Hem Rag Lah. 710 


—-— §. 


$. 7—Guardian removed under s. 7— 
Appeal of revision is not competent 
No appeal or revision petition lies against an 


order appointing another person as guardian after 
removing the guardian under s.7, Guardians and 
Wards Act. NARSINGH Das v. Hem Ras Lah. 710 
S.14 (2)—Minors residence not determinable 

—The matter should be heard by the Court where 

they have property. 

Where it cannot be found out where the minors 
ordinarily resided when both the parties claim 
that they resided with them, the matter should be 
heard by the Oourt where the minors have 
property. MUHAMMAD ArzaL v. ABDUL HAKIM 

Lah. 478 
ss. 47 (1), 48--Order for recovery of ward's 

money from guardian— Whether falls under s. 47 

(1)— Applicability. 

An order that two wards are entitled to recover a 
certain sum of money fromthe guardian does not 
fall under s. 47, cl. (1), Guardians and Wards Act 
and is not appealable. GHAZANFAR HUSAIN v. RAHMAT 
Husain Oudh 17 
High Court—Inherent powers of - Dismissal of 

suit for want of jurisdiction—Plaint, if can be 

returned to plaintiff for presentation to proper 

Court—Civil Procedure Code (Act V of 1908), O. 

VII, =. 10. 

In a suit dismissed by the High Court for 
want of jurisdiction, the High Oourt can, by 
reason of its inherent powers, direct that the 
plaint may be returned to the plaintiff so that 
he may file it in the proper Ocurt and thus 
enable him not to lose the court-fee already paid. 
Buatvet v. L. Cuoxe KHA Rang. 84 
Hindu Bequests and Transfers Act (VHI of 


— 





aliran n 





1921). See Succession Act, 1865, s. 100 537 
Hindu Law, 

Ses Restitution of conjugal rights 423 

Sex Specific Relief Act, 1877, s, 42 412 


Allenatlon—Alienee’s duty—Mere discharge 
of prior mortgage—Burden to prove due inquiry 
as to necessity, if discharged— Recitals in deed, 
when sufficient to discharge burden. 

The mere fact that the mortgage in suit is a 
renewal of a previous mortgage or mortgages would 
not be sufficient to discharge the burden on the 
alienee to prove due inquiry as to the necessity 
unless it isa case of an antecedent debt of a father. 
At the same time if would be very hard on 
a transferee if he is called upon to pursue the 
inquiry and go backto a long period when evidence 
as tothe existence of the necessity would have 
perished. If there issome recitalin the deed, then 
on the recital coupled with the fact of the long lepse 
of time and other circumstances, the Court may 

resume that necessity had existed. Ram Nayak v. 

UP KALI i All. 401 
— —~ — m N ecessity—Augmenting means of 

livelihood of family, if beneficial to family. 

Augmenting the means of livelihood of the family, 
unless speculative or risky, must bo taken to be 
beneficial to the family. LALJI SINGH v. MUGHKUND 
SINGE Pat. 97 
Debts — Application of money lent for 
family necessity—Creditor, tf bound to see its 
actual application, 
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It is not the duty of the creditor to see that money 
raised for legal necessity of the family is actually 
spent on the objects for which it was taken. His 
duty ends when he, after making an honest and 
reasonable enquiry, satisfies himself that the necessity 
exists, LALJI SINGH V. MUOBKUND SINGH Pat. 97 
———--—-Debts— Decree against some members of 

joint family —Evidence, whether can be given in 

subsequent suitto prove that judgment-debtors were 

e in representative capacity and for family 

ebts, 

Where a decree is obtained against some mem- 
bers of a joint familyit can be proved by 
evidence in a subsequent suit other than the 
proceedings in the previous suit, that the judg- 
ment-debtors were sued in a representative 


‘capacity for debts which bound the family. MADHODAS 





Hrra LAL v. GANGABAI ag. 333 
~ —--——- Illegal debts—Son's liability. Aes 
58 


Surety 

—__-—_ Son's liability —Pre-partition debt— 
Liability of sonafler partition—Separate suit—-Son 
taking father’s property as heir, if a legal 
representative of father—Liability. 

The son isliable for the pre-partition debt of 
the fathereven after partition and where heis not 
a party to the suit, a separate suit should be brought 
to enforce his Jiability. But where he takes 
property as an heirto his father and not by survi- 
vorship, then heis a legal representative of his 
father after his deathand is liable to the extent of 
the property received by him from his father and 
no separate suit need be brought to enforce his 
liability. MAROTI Virfopa KALAR V. ANRAJ KASTOR- 
CHAND MARWADI Nag. 302 
— — Son's pious liability to discharge 
father's debts~ Surety debts— Debt «incurred by 

standing surety for filing insolvency petition. 

A debt incurred by a Hindu father by standing 
surety for an undertaking by a judgment- debtor 
to file an insolvency petition within a certain 
date is not binding on his son. Such a debt falls 
within the class of surety debts which are exempted 
from the son's pious liability by the ancient Hindu 


texts. KOTTAPALLI LAkSHMINARAYANA V. KANUPARTI 
HANUMANTHA Rao Mad. 43 1 
gre a Time-barred debt, if a valid 


antecedent debt, 

A mortgage created to pay off a time-barred debt 
is valid. Since the Hindu Law does not recognize 
limitation, the barred debt isa valid antecedent 
debt, within the meaning of Hindu Law. Lari 
SINGH v MUGHKUND SINGH 2 Pat 97 

Guardianshlp—Attainment of majority of 
one of the minor members— Appointment of him as 
guardian for minors, legality of—Court is bound 
to hand over property to him as karta of joint 
family. 

If a Hindu family remains joint, it is not open to 
the District Judge to appoint a certified guardian 
for the minor members of that family for their 
shares of joint family property. It is contrary to 
Hindu Law that there should be a guardian certifi- 
ed by the Judge fora joint Hindu family, where 
there isanadult member. On the attainment of 
the adult status by one ofthe minorsfor whom a 
guardian has been appointed, the guardianship ter- 
minates. On the attainment of majority of one of 
them, the Court is bound to hand over the joint 
family property to him as karta of the joint family. 
He cannot be appointed guardian and directed to 
file accounts each year. OHANDRAPAL SINGH v, 
BARABITT SINGH Oudh 855 
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Impartible Estate, Sre Madras Impartible 

Estates Act, 1904, ss. 4, 7 972 

inheritance— Daughter — Unchastity of 
—Hxclusion from inheritance— Daughter living as 
mistress for 40 years, if unchaste, 

Unchastity in a daughter prevents her from in- 
heriting and she is guilty of unchastity in the legal 
sense even though she remains associated with one 
man for a period of about 40 years. BHABA KANTA 
PAOHANI v, KERPAI CHUTIA Cal. 760 
ae ee Hather’s brother's grandson and 

brother's great-grandson — Order of preference—Tests 

of preference —‘Son’, meaning of—Doctrine of 
spiritual benefit—Three degrees rules. 

Under the Hindu law father’s brother's grand- 

son succeeds in preference to brother's great grand- 
song. 
# The word ‘son'in the expression ‘brother's son’ 
does not extend to three degrees from the brother and 
the brother's great grandson does not ccme within 
the category of compact heirs as enumerated by 
Yajnavalkya. 

So far as the propositus is concerned, inheritance 
descends only to his three descendants and- on 
failure of the third, it ascends and there is no justi- 
fication whatever for holding that in respect of 
collateral inheritance the matter should stand ona 
different footing. 

The theory that the descendants of a nearer line 
should be preferred to the descendants of a remote 
line ig not a complete or accurate statement of 
the law, Thetruerule is that the nearer heir ex- 
cludes the more remote. 

It is now well established that even in determining 
succession under the Mitakshara Law, the doctrine of 
spiritual benefit has got a place though only a sub- 


ordinate one, GurazapA VENKATESWARA Rao v. 
GuRAZADA AUDINARAYANA Mad, 923 
———— Illatom son-in-law — Right of 





descendants to collateral succession —Custom, 

The descendants of an illatom son-in-law are not 
entitled tothe right of reversionary, or collateral 
succession, 

It is not accurate to speak of an illatom son-in- 
law as an adopted son and the analogy of sonship 
cannot be carried to the extent of importing into 
this relationship all the incidents which attach 
to recognised sonship under the Hindu Law. 

In dealing with questions of custom the argu- 
ment of parity of reasoning or logical extension 
is scarcely permissible, MUTHALA REDDIAR v. 





SANKARAPPA REDDIAR Mad. 424 
Jolnt famlly. 

Sse Agra Pre-emption Act, 1922, 8.4 168 

Ses Promissory note 95 





Manager—Agreement by manager to 
sell joint family property—Legal necessity proved 
—Agreement, if can be enforced, 

The authority of the manager to alienate the 
property or the derived authority to enter intoa 
contract to alienate, is vested in the manager under 
the Hindu Law, but once the transaztion has matur- 
ed into a binding agreement, th3 case is really 
governed bythe Contract Act and its specifis per- 
formance is governed by the Specific Relief Act. 
Courts have a discretion to refuse specific perform- 
ance when they are satisfied that the case is nob a. 
fit and proper one in which such performance 
should bs ordered. If it were established that 
there was no legal necessity for transfer or 
that ‘it was not forthe benefit of the minors con- 
cerned, the Court would decline to enforce it speci- 
ficaliy, But where the contrary is the case and it 
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has been affirmatively established that legal neces- 
sity existed or that it wasfor the benefit of the 
family, itis difficult to holdthatthe contract can 
be avoided simply because the Court has only pass- 
ed a decree which has not yet been fully execut- 
ed. Duaro v, RAM OHANDRA All, 235 
Joint famlly—Manager-—Alienation — Mor- 
tgage by manager of joint Hindu family~ High rate 
of interest—Proof of necessity of torrowing at high 
rate,to be adduced, 

If is incumbent on thosa who support 4 
mortgage made by the manager of a joint Hindu 
family to show not only that there was necessity 
to borrow but that it was not unreasonable to 
borrow at some such high rate and upon such 
terms as were entered in the deed in dispute: and 
if it was not shown that there was necessity 
to borrow at the rate and upon the terms con- 
tained in the mortgage, that rate and those terma 
cannot stand. BAJRANG SINGH v. Gosinp PRASAD 

Oudh 841 

~ Manager contracting for himself and 

on behalf of minor co-parcener—Contract, when 
can be specifically enforced against minor. 

Where the manager of a joint Hindu family makes 
a contract for himself andon behalf of a minorco- 
parcener, then such a contract can be specifically 
enforced against the minor ifit is proved that it 
was made for family necessity or for the benefit of 
the minor. DHAPO v. Ram CHANDRA All 235 
Manager — Decree for specific 

performance—Sutt for partition by decree-holder 

—Minor not having sued to set aside decree—Whether 

debars him from objecting on ground of want of 

necessity—Evidence Act (I of 1872), 8. 44 if 
applies, 

Where the manager of a joint Hindu family acting 
for himself and his minor brother entered into a 
contract for the sale of their share in the joint 
property and a decree forspecific performance was 
passed againstthem, but on their failure to obtain 
partition of the share, the decree-holder sued for 
partition : 

Held, that the mere fact that the minor had nct 
brought a suit to have the decree outstanding 
against him set aside did notdebar him from ob- 
jecting to its validity on the ground of want of 
family necessity and that s 44, Evidence Act, did 
not apply to the case. DHAPO v. Ram CHANDRA 

All, 235 
Manager—Manager of joint Hindu 
family and mere guardian of minor owner— 

Distinction between. 

There isa marked distiaction between the posi- 
tion of the manager of a joint Hindu family and a 
mere guardian of a minor owner. In ths former 
case themanager represents the whole family as 
one unit to the outside world and the property is 
vested in him jointly withthe other members, In 
the case of a mere guardian the property ofthe 
minor is not vested in him at all and heia acting 
merely as theagent of a minor who would not 
otherwise be capable of acting. In the casa of the 
managing member, the contracting party is the whole 
family as one unit acting through the manager, 
whereas in the case of a minor owner the contract- 
ing party is the minor who, however, acts through 
his guardian. Dxrapo v. RAM CHANDRA AU. 235 
maranana Manager—Powers of altenation— 

Father's wider powers. 

The managerofa joint family hes power to 
alienate for value joint family properties so as to 
bind the interest of both adult and minor co-parcenerg 
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of the property provided that the alienation is made 
for a legal necessity or for the benefit of the estate. 
‘When the manager of a joint Hindufamily selis joint 
‘family properties the purchaseris bound to enquire 
into the necessity for the sala and the burden lies on 
‘him to prove either that there was a legal necessity 
in fact or that he made properand bona fide enquiry 
as to theexistenceof such necessity and did all 
that was reasonable to satisfy himself as tothe 
existence of such necessity. A Hindu father as such 
has even wider powers of alienating co-parcenary 
-property, that is to say, he has powers which no 
other co-parcener has; for, he may sell or mortgage 
ancestral property including the interestof his sons 
and grandsoustherein, provided that the debt was 
an antecedent debt and was not incurred for immoral 
or illegal purposes. Kani CHARAN SINGH ~v. HIRDAI 
NARAIN Pat, 948 
— Joint famlly—Manager—Purchaser from 

manager—Inquiry into necessity, if essential— 

Debts— Alienation to discharge binding debt— 

Whether supported by valid necessity. 

Where in the case of an alienation by the manager, 

it appears that the bulk of the consideration money 
“paid by the alienee was required for and wasin fact 
‘applied to the payment of a decree which, though 
"based on compromise, carried with it the certificate 
of the Court that the arrangement arrived at between 
- the parties was for the benefit of the minor, and part 
was requiredfor paymentof a debt held tobe 
binding on the minor, the alienation is for a valid 
necessity and it is not necessary that with these 
‘materials, an intending purchaser should institute 
any further enquiry to find out whether legal neces- 
sity existed. KALI CHARAN SINGH v. HIRDAI NARAIN 
Pat. 948 
— — Manager applying on behalf of widow 
and minors—Fropriety of, 

In thecase of a Hindu joint family, acts on behalf 
of the members of the joint family such as the widows 
‘and minors are done bythe managing member. 
Consequently, an application made by the managing 
member on behalf of the widow and minors is valid 
‘and no authorisation in writing by them is neces- 

sary. Nanak OnAnp SHADI Ram v. MAHABIR All, 308 
————MInor—Debt— Widow of minor discharging 
debt contracted during deceased husband's minority 

— Whether binding on reversioners. 

A debt contracted by a minor is void ab initio 
‘and he is notlegally liable to pay debts con- 
‘tracted during his minority. Consequently his 

widow cannot discharge a debt which was not 

binding upon her husband so as to bind the 

-yeversioners of the estate of her husband by her 

conduct and in paying it she will not be acting in 
good faith. Pasrana SINGH v. GOBIND PRASAD 

Oudh 841 

Partitlon—Mere separation in residence— 

Whether amounts to partition. 

A mere separation in residence dces not amount 
‘to any partition in Hindu Law, Trs SINGH v. 
EMPEROR All, 631 
Mitakshara — Partition between 

father and son— Mother's claim to her share. 

On partition between her husband and his son, 

he wife becomes entitled toasharein the joint pro- 
-perty, equal to that of ason,and to hold and enjoy 
that share separately even from her husband, 
though ske cannot herself demand a partition. In 

such a case the wife has a right to claim her share 
and hence hasa beneficial interest in the property, 
‘DHANABATI BIBI V, PROTAPMULL AGARWALLA 

Cal, 655 (b) 
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-——— Partitlon — Mortgage by father and son— 
Partition suit by son against father, mother and other 
members—Consent decree—Suit by mortgagee to 
enforce mortgage— Mother not made pariy—Decree— 
Mother, if bound by tt. 
Subsequent to the mortgage of the family pro- 

perty by father and son, the latter filed a sult for 
partition impleading the mother and other members. 
Before the passing of the decree, the mortgagee 
brought a suit to enforce the mortgage, but ihe 
mother was not impleaded. There was a consent 
decree in the partition suit, by which the mother was 
given a certain share in property. A consent decree 
was passed in the mortgage suit also and seeing that 
the mother asserted her right in the property, the 
mortgagee applied to implead her as a defendant 
in the mortgage suit. On the refusal of the application 
the mortgagee sued for a declaration that that the 
mortgage decree was binding on her as wellor in 
alternative to pass a mortgage decree against her 
also : 

Held, that by reason of the institution ofthe parti-. 
tion suit, the mother had aright to claim her share 
and therefore had a beneficial interest in the prc- 
perty mortgaged and a right of redemption, and 
wasa necessary party in the mortgage suit. Still 
more so was thisthe position after the shares had 
been defined in the preliminary decree for partition. 
‘But since she was not made a party to the mortgage 
suit, she has not had any opportunity of contesting 
either the validity of the mortgagees or the terms of 
compromise and consequently the mortgage decree 
was not binding on her. DHANABATI BIBI v. PROTAP- 
MULL AGARWALLA _ Cal, 655 (b) 
——— Partition of some joint property 

admitted — Presumption— Onus of proof of non- 

partition, on whom lies. : 

When persons, who are admittedly members of a 
joint Hindu family and own joint property, admit 
partition ofsome of the family property the pre- 
sumption is that the whole of the property has been 
partitioned and it is for the person who alleges that 
the property which was once joint, still remains to 
be joint property of the family, to prove this-fact, 
Kasar Ram v. DUNI OHAND Lah. 684 (a) 
~ Partition suit—Effect of. : 

According to the Mitakshara School of Law, “partt- 
tion” is a severance of joint status, and thus isa 
matter of individual volition. All that is necessary 
is definite and unequivocal indication of his intention 
by a member ofa joint family to separate himself 
fromthe family and enjoy his share in severalty. 
lt is immaterial whether the other members consent. 
The intention to separate may be indicated either by 
explicit declaration or by conduct, and the institution 
of a suit for partition is a sufficient indication. A 
decree may be necessary for working out the results 
of the severance and for allotting definite shares, but 
the status becomes separate by the assertion ofa . 
right toseparate whether the suit proceeds to judg- 
ment or nob. DHANABATI Bipiv, JROTAPMULL AGAR- 
WALLA Cal, 655 (b) 

Religious endowment — Sankalp and 
samarpana — Whether essential to complete 
dedication, : 

Creation of trusts for religious purposes 13 common 
in HinduLaw and the essential ingredients to 
constitute the dedication are sankalp and samarpana. 
No religious ceremony is, however, essential. A 
clear and unequivocal manifestation of intention to 
create a trust of this nature,a formal divesting of the 
ownership in the property onthe part of the donor 
and the vesting ofthe same in another gr even in 
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the donor himself as trustee are sufficient to deem the 
dedication as complete. Prem Nata v. HARI Ram 

Lah. 229 

Reversloner — Declaratory suit by 

reversioner that will by widow will not affect his 

interest — Declaration by first Court—Appellate 

Court, if can set it aside. 

Where a reversioner brings a suit for declaration 
that the will by a widow should not affect his 
reversionary interest, and the first Court grants it, 
the Appellate Court ought not to set it aside, Buaco 





Koa v, DULHIN RAJBANSI KUER Pat. 175 
————Widow—Alienation after  re-marriage— 
Validity - Re-marriage sanctioned by custom— 


Hindu Widow's Re-marriage Act (XV of 1€55), s. 2 

—Applicability. 

The Hindu Widow's Re-marriage Act applies even 
if there is a custom of re-marriage. Oonsequently, 
a Hindu widow is not competent to execute a sale 
deed of property for which she has only a widow's 
estate after she has contracted a second marriage 
although the second marriage is permitted by 
custom. NAWAB SINGH v. GAURI SHANKAR MAHTO 

Pat. 875 

Alienation—Alienees not bona fide 

lenders—Only small portion supported by legal 
necessity—Reversioners, how far bound, 

Where the creditors of the widoware found 
not to be bona fide lenders and they are found 
to have known that the whole object was to ruin the 
estate held by the widow, and only a small 
portion of the sum lent is found tobe for legal 
necessity, the reversioners will be bound only to the 


mp 





extent for which legal necessity existed, BAJRANG. 


SINGH V. GOBIND PRASAD Oudh 841 

Alienation — Legal necessity— 
Representation as to existence of debt incurred at 
the time of sradh, made at the time of kobala—If 
sufficient proof of legal necessity, 

A representation asto the existence of the debts 
alleged to have been incurred atthe time of sradh 
made at the time of the execution ofthe kobala, is 
not enough proof of legal necessity validating an 











alienation bya Hindu widow to defeat the claim 
of the reversioners. Nagenpra Nata Biswas v. 
KRIPANATH BHATTACHARJEE Cal, 408 
— Alienation — Husband's property 


mortgaged for her own debts—Reversioners, if 

bound. 

When a Hindu widow makes a mortgage of property 
in her possession in lieu of the debt professedly due 
from her, she is merely mortgaging her own life 
interest and therefore without any prejudice to the 
ultimate reversioners, Ram Nayak v, Rupe KALI 

All. 401 

Alienation— Transaction challenged 

by reversioners—Tests to apply— Burden of proof of 
competency of limited owner to transfer estate— 

Legal necessity—Burden of proof as to. 

The principal test to apply to a transaction 
which is challenged by reversioners ag an 
alienation not binding on them, is whether the 
alinee derives title from the holder of 
the limited interest or life tenant. If the 
claim is based on an alienation by the widow 
or on a contract by her, the onus must be 
on the alienee to show that circumstances 
existed which entitled her to transfer her limited 
estate, Where amortgagee has obtained his title 
from the widow under a mortgage executed by 
the ‘widow herself, it is his duty to prove 
legal necessity in respect of the consideration 
of that mortgage before he can contend that the re- 
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versioners of the widow's deceased husband were 

bound by that mortgage BAJRANG SINGA v. GOBIND 

PRASAD Oudh 841 

— Widow—Co widows—Alienation — One co- 
widow acting without other's au‘hority —Whether 
can prejudice rights of survivorship. 

Under Hindu Law after a partition between co- 
widowe, each can deal as she pleases with her own 
life-time interest, but she cannot alienate any part of 
the corpus of the estate so as to prejudice the rights 
of the survivor or a future reversioner. If they act 
together they can burden the reversion with any 
debts contracted owing to legal necessity, but one of 
them acting without the authority of the other, cannot 
prejudice the rights of survivorship by burdening or 
alienating any part of the estate. GAYA Der v. TULBHA 
Der Oudh 125 

ma —————~ Gift by widow and next reversioner 
jointly—Effect—Widow adopting  subsequently— 

Suit by adopted son toset aside alienation—Gift, 

validity of—Surrender. 

Where a Hindu widow holding her husband's ` 
estate and her daughter, the next reversioner, jointly 
passed a deed of gift of the entire estate in favour of 
a third person and subsequently the widow adopted 
the plaintif who sued to set aside the deed of 








t: : 

Held, that the transaction was a valid one as it 
could be treated asa surrender by the widow plus 
gift by the next reversioner, YESHVANTA v. ANTU 

Bom. 252 
— ——~— Legal necessity — Small sum spent 
for re-building house fallen by flecods—If a legal’ 

necessily, i 

Spending a small sum in re-building a house which 
has fallen due to floods, and borrowing money for the 
purpose, by a Hindu widow is a legal necessity and is 
fully justified. Ram Nayak v, Rur KALI All, 401° 
~ —-— ~~~ Possession—Fresumption of naturé of ' 

possession. 

Where a Hindu widow has been in possession of her 
husband's properties after his death, the burden of 
proving that she was in possession merely as a- 
maintenance holder is upon the person who alleges 
it lfa widow was put in possession as maintenance 
holder, she cannot by a mere claim for a larger right 
in them acquire any prescriptive rightto a larger 
interest. GuRAZADA VENKATESWARA Rao v, GuRAZADA 
AUDINARAYANA Mad. 923 

Will — Construction — Bequest to children 

—Gift over on death of children during minority’ 

—Validity— Construction of will, 

A woman who was enciente made a will which ran 
as follows:—‘The children which may be born to me. 
shall, after my lifetime, enjoy with all rights the 
properties in Schedules A and B mentioned below 
after my lifetime. Till such children attain majority 
K isto act as executor and when the minors attain 
majority heis to deliver the aforesaid properties. 
lf the aforesaid minors should happen to die or if 
no children should be born, the aforesaid KE shall 
take them with all rightsand enjoy the same,” -A 
female child was born but it died soon after her 
death: 

Held, on a construction of the will that the 
contingency of the death of the children referred to 
their death during minority and not 
merely to their death at any time and the gift over 
to K was not therefore void. Kanntau NAIDU v, 
MANICKAM PILLAI Mad, 433 
Hindu Law of inheritance (Amendment) Act 

(Il of 1929)—Sister, if succeeds to estate inherited 

by mother, - 
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Under tke Hindu Law of Inheritance (Amend- 
ment) Act a sister is an heir and is entitled to succeed 
to the estate inherited by mother,as such, after her 
death, Ram TAWAKAL Tewari v. DULARI All, 412 
Hindu Widows Re-marriage Act (XV of 1856), 

S. 2. Sge Hindu Law 875 
Hindu Wills, See Succession Act, 1865, s. 100 537 
Hindu Wills Act (XXI of 1870:,8s.2 and 3. SE 

Succession Act, 1865, s. 100 537 
inam—Saudheyam inam — Co-sharers — Issue of 

separate patta to defendanits— Defendants in joint 

possession—~Liability of defendants, whether joint and 
several—Provincial Small Cause Courts Act (IK of 

1887), Sch, II, Art. 13—Suzt for recovery of mitta 

payable toinamdar under compromise deed, whether 

suit of small cause nature, 

The defendants were the mittadars of a mitta. 
One-third of the income of the mitta was to be paid 
to certain persons as saudheyam inam, This right 
to one-third was held by three persons andthe 
right of one of them was purchased by the plaintiff. 
Inasuit by the plaintiff on a former occasion there 
was acompromise by which the amount payable 
annually was fixedat Rs. 20-8-5, The defendants 
were not members ofa joint family and though the 
lands. had not been divided between the defendants, 
each of the landlords issued a separate patta for his 
share of theinam and tooka separate muchilika 
in respect of his share. In a subsequent suit for 
1-9th share of the income by the plaintiff : 

Held, (1) that the suit was one for a claim in respect 
ofan interest in immovable property within Art. 13 
of Sch. 1I, of the Provincial Small Cause Courts Act 
and was not one of Small Cause nature ; 

(2) that as the suit was not bused on a right created 
by the compromise decree itself, but ona pre-existing 
right which was only settled by the compromise, 
the compromise decree could not be construed like a 
bond or promissory note executed by several persons 
and inthe absence of any words showing definitely 
that it was intended that the defendants should 
jointly and severally pay the amount, it was not 
proper toimply from the words in the compromise 
decree that the defendants were intended to be 
jointly and severally liable ; 

(3) the nature of the liability of the defendants had 
to be determined upon general principles and the 
defendants were not jointly and severally liable in 
he circumstances of the case. VENKATA RAO v. ANGA 
QURUSAMI CHETTI Med, 619 
Income-tax—Income Tax Officer allowing claim in 

one year— Whether binds him next year. 

The mere fact that in a previous yearan Income 
Tax Officer had allowed the claim doesnot bind the 
Income Tax Officerin a subsequent year. SHER 
Sincu NATHU Ram v. COMMISSIONER cr Income Tax. 
PunJAB, DRLHI & NW. F. P. & Deru: Provinces 

Lah. 191 S. B, 
Income Tax Act (XI of 1922), s. 4 (3) wiD— 

Income, profit or gain from business— Assessee 
financing litigation—-Agreement that he will te 
paid a sum of money in addition to what jis 
advanced if litigation ts won—Amount recevied by 
assessee in pursuance of agreement— Transaction, 
nature of—Whether amounted to business—Sum 
received, if gains from business—Assecsability to 
income-taz, 

The observations of their lordships of ithe 
Privy Council in Commissioner of Income-T'ax, Bergal 
v. Shaw Wallace & Co. 136 Ind, Cas, 742, as regards 
the definition of income, ete., Shculd be taken in ccn- 
junction with the facts of that case, Their Lord- 


INDIAN OASES. 


£1935 


Income Tax Act—contd. : 

ships cannot be held to have intended to lay 
down that, unless the source of income is one 
which yields income periodically and not only once, 
the income derived from it cannot be assessed 
to tax, 

The assessee entered into an agreement with 
one K under which the assesses undertook to 
supply funds for the prosecution of an appeal by 
K who agreed to re-pay the sums to be advanced 
by the assessee together with an additional sum 
of Ra. 21,000 if the appeal was decided in favour 
of K. The assessee financed the litigation and K 
won his appeal A compromise was arrived at bet- 
ween the assessee and K by which K paid Rs, 15,000 
in full satisfaction of the assessee’s claim under 
the agreement, The Income-tax Department deducted 
a eum of Rs, 440 on account of interest paid by the 
agsessee and assessed Rs. 14,550 to income-tax: 

Held, that the transaction amounted to business 
within the meaning of the Act; that the business 
which yielded profitto the lender commenced from 
the date of the agreement and continued till the 
assessee realized the sum of Res. 15,000 from K; 
that there was continuity and regularity in the 
sense that he advanced sums from time to time, 
as occasions arose for K to borrow, took steps to 
enforce the agreement against K and succeeded so 
far as to recover Rs. 15,C00 out of the Re. 21,000 
agreed to be paid, over and above the sums actually 
advanced. And that the income was not of a purely 
casual nature but on the contrary it represented a 
return on the money invested by the assessee and 
hence waa assessable to income-tax. In re Messrs, 
Gaya Prasap CHHOTEY LAL All. 963 


S. 14 (1)—Maintenance received by member 
of undivided Hindu family—W hether received ‘as 
a member of the family'—Amount so received, 
if assessable to income-taz. 
When amemberof a Hindu undivided family 

receives a grant by way of maintenance from the 

head of the family it is not necessarily received “as 

a member of the family.” When a maintenance al- 

Jowance is received by a member of an undivided 

Hindufamily outofthe joint income of the family, 

the recipient receives only what is his, or her, own. 

The sum received by the recipient is taxable in the 

hands ofthe family, COMMISSIONER oF Ixconz-Tax, 

BIHAR & Orissa v. L AKSHMIBAI SAHEBA Pat. 866 


~ $, 14 (1)—Score of — 5.14 (1), if relieves 
assessee from necessity of showing that income is 
part of income of undivided Hindu family of which 
he is member—Such plea, if can be raised for first 
time in Reference 
The difference between the exemptions granted 
by sub-s. (1) and (2), respectively, of s. 14, Jrecme 
Tax Act, is tbat under sub-s. (1) the sseeeseels 
exempt even though the sum has not in fact been 
taxed at source, but under suk-s. (2) the esseeseeis 
entitled to exemption only in respect of sums taxed 
et source. The first sub-section merely relieves thd 
assesses from showing that the sum in respect uf 
which he claims exemption has already been taxed 
in the hands of thefamily. It dces not relieve him 
from the necessity of showing that the sum received 
is a partof income, or property, in which he hada 
vested right as a member of a Hindu undivided. 





family. Wherethe assesseedid not, during the 
assessment by the Income-tax Officeror in her 
appeal from that asseesment, raise tke issues 


necessary for thedetermination of the questions of 
fact which arice under s. 14 (1), the question can- 
not be raised in the Reference to the High Court as 
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it does not arise out of the appellate order. 
COMMISSIONER oF INcomE-Tax, BIHAR & ORISSA v, 
LAKSHMIBAI SABEBA Pat. 866 
ss. 22 (2) (4^, 23 (4) Ses Income Tax 
Act, 1922, s. 86 340 
maan § 25-A~ Partition by metes and bounds, if 
essential, l 
Section 25-A, Income Tax Act does not of necessity 
demand a partition by metesand bounds. Accord- 
ing tothat section if the Income Tax Oficer, after 
making such enquiries as he may think fit, is satis- 
fied that a separation of the members of the family 
has taken plecs and thatthe joint family property 
has been partitioned among the various members or 
groups of members in definite portions, he should 





record an order to that effect. Therefore, 
as contemplated by the Act there should te 
firstly a finding by the Income Tax Commissioner 


that the Hindu joint family as such has disrupted, 
and secondly, a finding that the joint family proper- 
ty has been divided amoug the various members or 
groups of membersin definite portions. It is not 
enough to prove mere disruption of the family but 
there must bea definite ascertainment of the indi- 
vidual shares of the members of the Hindu family. 
Saer SINGH Natau Ram v. COMMISSIONER CF INCOME- 
Tax, PUNJAB Lah, 191 S. B. 
—— §, 2 5-A—“Partitioned in definite portions", 

meaning of. , 

Tn the case ofa business at any rate, the only rea- 
sonable meaning of the words “partitioned in defi- 
nite portions “` must be ‘ partitioned in definite 
shares,” SHER Sinan NATHU RAM v. CoMMISSIOXFR OF 
JINOGME Tax, PUNJAB Lah, 1915 B. 
s. 66 (3)—Money deposited with assessee— 

Question asto whether it belongs to depositee, if 

a guestion of law. 

The question as to whether money deposited with 
the assessee belongs to the person in whose name it 
stands deposited is not a question of law. SHER 
SINGH NATHU RAM v. COMMISSIONER CF InxcomE-Tax, 
PUNJAB Lah, 191 S B, 
—- ——88, 66, 22 (2) (4), 23 (4)—Question decided 

by Income Tax Officer on facts— Question of law, 
if arises—Notice under s. 22 (2)—Return submitted 
but not verified and signed — Whether a proper 
return—Faiiure to submit acesunt boeks— Assessment 
under s. 23 (4)—Propriety of. 

As a return submitted by theassessee in pur- 
guance Of notice nnder s.22 (2), Income Tax Act 
did not bear verification and signature, notice was 
issued to him under s. %2 (4) for producing account 
books, On his failure to produce them, the Income 
Tax Officer made an assessment ‘to the best of his 
judgment’ under s. 23 (4). Subsequently the as- 
sessee made an application for cancellation of the 
assessment on the allegaticn that he had misread 
the notice. This objection being dismissed as the 
excuse put forward was not correct, the assessee 





appealed to the Assistant Commissioner who held . 


that the assessee failed to establish that there was 
a bona fide mistake on his part in reading the 
notice : 

Held, having regard to the finding of fact arrived 
at by the Income Tex Officer and the Assistant 
Commissioner namely, that the excuse put forward 
by the assesseo was not correct, no qtesticn of law 
could possibly arise: 

Held, also that the return submitted in pursuance 
to notice under s, 22 (2) not being a proper return, if 
the Income Tax Officer proceeded under s 23 (4), 
on two grounds, namely: (1) failure on the 


part of the assessee to submit a proper return 
A “= 


GENERAL INDEX. 


lzi 


Income Tax Act—coneld. 


and (2) failure on his part to produce his account 

books, any one of which grounds was enough to 

justify action under s.23 (4). Maraura Das CHANNU 

LAL v, EMPEROR All, 340 

Insolvency—Adjudicatton petition by debtor dis- 
missed — Subsequent petition alleging change of 
circumsiances—If res judicata—Further proof of 
change in circumstances, 

Where an adjudication petition by a debtor is 
dismissed and he subsequently files another petition 
alleging change of circumstances, there can be no 
bar in the nature of res judicata But the Count 
should not take theallegations of the petitioning 
appellants as correet without further proof. Bazeur 
Kuan & Co. v. ABDUL LATIF Pesh 874 

Assessment of assets — Value of occupancy 
right, whether should be considered- Occupancy 
holding. 

As the occupancy rights in land can be sold to 
a landlord, their value is to be taken into con- 
sideration in assessing the assets of the insolvent 
having occupancy right in land. Swanxar Das v. 
Fassa . Lah. 365 (b) 

Occupancy tenant—One of the landlords 
willing to purchase his land—Tenant, if can be 
said tobe unable to pay his debts 

When one of the landlords is willing to purchase 
the land of an occupancy tenant, the tenant cannot 
be said tobe unable to pay his debts, WADHAWA 
SHAH V. Autre SINGH Lah. 605 
~—~Petitioning creditor inadvertently omitting to 

include security— Proceedings, if to be set aside, 

If the petitioning creditor inadvertently, and not 
deliberately, omits to include or mention a security 
it is not right that the proceedings should be wholly 
set aside, AHAMED MUHAMMAD PARUK v PRAFULLANATH 
TAGORE Cal. 524 
—— Suit for damages for tort—Costs awarded 

to insolventin the suit—Application for attachment 

of costs by money decree-holder—Maniainability of, 
when Oficial Assignee does not intérvene. 

Befors the respondents were adjudicated insolvents, 
the appellant obtained a money decree against 
them, The insolvents brought a suit for damages 
for a personal tort, and in the course of these 
proceedings in the Appellate Court and before the 
Privy Council costs were awarded to the insolvents. 
They had not cbtained discharge. The appellant 
then applied for leave to execute his decree by 
attachments of the costs awarded to the insolvents: 

Held, (i) that damages obtained by an vndis- 
charged insolvent in respect of a personal wrong 
and costs awarded to an insolvent in such a suit 
are property of the insolvent which was capable of 
passing to his assignee in insolvency under the 
Presidency Towns Insolvency Act. 

(it) that the property would not pass to the 
Official Assignee until he had intervened and claimed 
it: land that as he had not intervened, the appel- 
lant should not be given leave to execute the 
decree, S. P.S. MANI Irgr v. D. K. SYED EBRAHIM 

Rang. 79 

Policy lapsing — Money paid to canvassing 
agent of local agent—-Provistonal receipt for new 
policyNew policy not issued—Loss by fire of goodg 

Misappropriation by canvassing agent —Insurance 

Company, if liable. 

The plaintiff insured the  stock-in-trade in hig 
shop on a policy issued by the appellant Company 
but the policy not having been renewed, lapsed, 
He then paid a sum of money toa canvassing agent 
of the local agentsof the appellant Company pre- 
sumably for the purpose of effecting a new policy, 
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The canvassing agent gavehim a provisional receipt 
for a new policy. The money was not paid to the 
local agents and no new policy was issued. On the 
goods being destroyed by fire, the plaintiff claimed 
the insurance money from the appellant Company 
alleging that the receipt given him by the canvassing 
agent amounted to a renewal of the policy. Another 
receipt also purporting to be signed by the local 
acne was relied on as being for renewal of the 
olicy: 

Held, that the receipt given by the canvassing agent 
did notrefer to the renewal of the lapsed policy but 
toa proposalfora new policy while the second 
being a forgery did not bind the local agentaand that 
in the circumstances the receipt of the money by 
the canvassing agent was not binding on the ap- 
pellant Company and hence the plaintiff's claim 


failed. UNIVERSAL Fire & GENERAL INSURANCE, 
Company, LTD, v. Suur Sain Hrar Rang. 53 
Interest, 

See Civil Procedure Code, 1908, s. 151 479 


See Meane profits 1 
Sze Negotiable Instruments Act, 1881, s. 79, [470 
Interpretation of Statutes—Application of law— 

Considerations. 

It is the duty of alaw-giver to foresee only the 
most natural and ordinary events, and toform his 
dispositions in such a manneras that, without en- 
tering into the detail of singular cases, he may 
establish rules common to them all and it is 
the duty of the Judges toapply the laws not only 
to what appears to be regulated bytheir express 
dispositions, but to all the cases to which a just 
application of them may be made, and which appear 
to be comprehended either within the express sense 
of the law or within the consequences that may be 
gathered from it. Sarara Dassr v. PRESIDENT, 
UALOUTTA IMPROVEMENT TRIBUNAL Cal, 772 

Doubt as to interpretation — Benefit of doubt 
ta go to accused, 

When there isa doubt as to the interpretation of 
a particular rule or section, then, the benefit of 
that doubt must go to the accused person, who is 
alleged to have disobeyed the rule. GAURI DAYAL 
v. EMPEROR All, 1059 
——— General Act and Special Act. 

Where there is a conflict between a special Act 
and a general Act the provisions of the special Act 
prevail. Corntecror or Bomspay ~v. KamaLavanoosr 
MAHARAJ Bom, 861 

Same words in section and notification under 
section—Construction. 

Words in a notification expressly made under 
powers conferred by a section of a statute must be 
construed ashaving the same meaning of similar 
words in the section. EMPEROR v. BHIMABAI SITARAM 
MANE Bom. 827 
Sek Limitation Act, 

680 
Statute providing particular remedy—Other 
remedy, tf can be availed of, 

Where there isa particular remedy prescribed by 
the Statute, the generalrule is thatno other remedy 
can be taken but the particular remedy. R T. RANGA- 
CHARI V. SECRETARY OF STATE Mad, 884 
Jurisdiction— Courts of different rank having 

jurisdiction — A pplication, where to be made, 

It is a general rule of procedure that where 
Ccurts of different rank have jurisdiction then an 
application should be made in the lowest Court 
which has jurisdiction. Harparr REGUM V, JAWAD ALI 

All. 638 
Determination of question rests on nature of 


Statute of Limitation, 
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suit and character of relief claimed—Suit for 

declaration that property isnot liable to attach- 

mentand sal in execution of decree— Ciril Procedure 

Code (Act V of 190°), O. XXI,r. 63-—Suitt for 

declaration, if like suit under r, 63—Value of suit 

for purposes of jurisdiction—Amount of decree, 
af determines jurisdiction, 

The determination of the question whether a 
suit is within the pecuniary limits of the 
jurisdiction of a certain Court rests upon the 
constructian to be placed on the nature of the suit 
and the character of the relief claimed. 

The plaint ina suit began that the house in 
suit was purchased with the plaintifis’ money, but 
the sale-deed was obtained benami in the name of 
the mother. It then referred to the property 
having been attached by defendant No. | in execu- 
tion of his decree against defendant No. 2, and 
alleged that the attachment and the sale proceed- 
ings taken onthe basis of it were legally null 
and void. The cause of action was alleged to have 
acerued on the date of the making of the 
attachment. It ended with a prayer fer relief 
“that it be declared that the property specified 
below, being owned by the plaintiffs, is not liable 
to attachment and sale in the case roted onthe 
margin”: 

Held, that the sole object of the suit was to 
get a declaration that the property was not 
liable to attachment and sale in execution of de- 
fendant’s decree and that the case was in sub- 
stance inno way different froma suit brought under 
O. XXI,r. 63 of the Code of Civil Procedure 
Consequenly, the value of the suit for purposes 
of jurisdiction was the amount ofthe decree and not 
the value of the property. Narain Das v. THAKUR 
PRASAD Oudh 818 

Person residing outside jurisdiction but within 

British India—High Court's power to hear notice 

of motion against him—Notice of motion—Service , 

of—Necessity—Bombay ligh Court (Original Side) 

Rules, 1980, r. 340. 

lf the Court has jurisdiction to make an order, it 
has necessarily jurisdiction tnenforce the order 
andthe law does not allow its machinery tobe 
clogged in this respect. 

Rule 340, Bombay High Court (Original Side) Rules, 
which isapplicable to all nctices of motion deces not 
in terms providethat when the notice of motion is 
lodged withthe Prothonotary and Senior Master it . 
becomes a process of the Court. Therefore, in spite of 
the fact that a notice of motion is so lodged under this 
rule, it continues to be a notice given by one party to 
the other and it does not acquire the character ofa 
process of the Court andrequire to be eerved ac- 
cordingly. 

The question of contempt isnota dispute which 
arises between the parties in respect of the dealings as 
contained inthe pleadings, but is a matter to be 
adjusted between the Courton the one handand the 
respondent on ihe other and that dispute may arise in 
respect of property which is outside the original] civil 
jurisdiction of the Court. TheHigh Court has, 
therefore, jurisdiction to hear a notice of motion for 
contempt against a gerson not residing within the 
ordinary original jurisdiction of the Court butis a 
resident in British India. Ki tacnaxp Drvcuann & Co. 
Vv AJODHYAPRASAD SUKBANAND Bom. 162 
Plaintiff not deliberately over-raluing or 

under-valuing relief—Forum for appeal. 

The general ruleis that the value fixed by the 
plaintiff in hia plaint must, prima facie, be the basis 
for determination of the forum of the suit or appeal 
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arising out of it, though the position is different 
ifitis found that the plaintiff has deliberately 
under-valued or over-valued his claim with the 
object of having the euittried or the appeal heard 
by a Court which would not have jurisdiction to try 
the suit or hear the appeal in case the claim is pro- 
perly valued. Where itcannot be said that theclaim 
was deliberately over-valued or under-valued, tbe 
ease is governed by the above general rule. Gaya 
Drr v. TULSHA DEI Oudh 125 
Land Acquisition Act (I of 1894, s. 18— 

Collector's award—Burden of proof lies on the 

objectors to show the award was erroneous—District 

Judge accepting objections—Appellants must prove 

that the decision of District Judge was wrong. 

After the Collector has declared his award, the 
burden is upon the objectors, who go to the Dis- 
trict Court, to show thatthe award was erroneous. 
But after the District Judge has increased the rate, 
it is for the appellant to show that the decision 
of the District Judge was erroneous. SECRETARY oF 
STATE v. AUJA SINGH Lah. 407 
S. 32 — Compensation money— Investment of 

-—Considerations— Duty of President, 

The President (of the Calcutta - Improvement 
Trust) has jurisdiction under s. 32, Land Acquisi- 
tion Act to reinvest the money in the pur- 
chase of other lands and inthis matter be acts as a 
Judge and has got to exercise his function in a 
judicial manner, The President is to exercise his dis- 
cretion in making the investments in the interest of 
persons for whom the money is held in trust. The 
President should invest money in purchasing the 
lands presumably of the same value and income as 
the lands acquired. SARALA DASSI v. PRESIDENT, 
CALCUTTA IMPROVEMENT TRIBUNAL Cal. 772 
Land Tenures— Patta— Construction—Land demised 

stated to be three bighas measuring by guess— 

Lessee, if entitled to £63 bighas on the strength of 

this patta. 

Where the patta gives the area of the land 
demised as measuring by guess three bighas, the 
lessee is- not entitled on the strength of this 
patta to 263 bighas of the land onthe ground that 
such area is comprised within the boundaries of 
his patta. MoKAM HALDAR v, NAIMADDI SHAIKH 





Cal. 71 

Landlord and tenant. 
Seg Evidence Act, 1872, s 103 753 
Sez Evidence Act, 1872, 5, 116 52,1029 
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Ohukani right in Rangpur for more than 
12 years, if matures into oceupancy right. 


A chukani right in Rangpur, if held for more 
than 12 years, matures intoan occupancy right. 
DABIRUDDIN Sarkar v. AFADDI MAMUD Cal. 761 


Mortgage by lessee— Mortgagee's liability for 
rent—Privity of contract—Res judicata—Rent suits 
— Wrong decision in prior suit—Whether operates 
as res judicata in subsequent suit—Civil Procedure 
Code (Act V of 1908), ss. 11, 115—Revision— 
Error of law —Inter ference. 

A mortgaged certain properties with possession 
to B and took them back on lease from B. Sub- 
sequently A gave a uaufructuary mortgage of his 
rights, which included the lease-holders' rights to 
C who was put in possession and thus C became 
a-usufructuary mortgagee of the lessee, The de- 
fendant bought C's rights in Court auction. In two 
previous Small Cause suits by the plaintiff (B's 
brother) for rent, the defendant did not dispute 
the relationship of landlord and tenant and decrees 
for rent were passed in favour of the plaintiff, 
IR a subseqypnt suit for rent the defendant dis- 
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puted the plaintiff's right to claim rent from him 
and the suit was dismissed; 

Held, (i) that there was no privity of contract 
between the defendant who occupied the position 
of mortgagee ofthe lessee and the plaintiff, the 
lessor 

(ii) That where the matter of dispute is not 
peculiar to ihe year or Fasii in respect of which 
the claim for rent was made in the earlier suit, 
according to the view adopted by the Madras High 
Court, it will be res judicata in respect of a claim 
relating to a subsequent year or F'asli. 

(itt) But, inasmuch as the previous suits were 
of a small cause nature and were undoubtedly 
wrongly decided, it was not necessary to interfere 
with the later decision in revision. Karpati MOIDIN 
Kottr v, KARUVARAKKANDI PARAMBIL VESHALA Potuiya 
PURAYIL MANNAN Mad, 541 


Suit by landlord against recorded tenant alone 
—Àlinors, if bound when recorded tenant is manager 
of joint Hindu family of which minors are mem- 
bers, 

In a suit between landlord and tenant it is 
sufficient for the landlord to proceed against the 
recorded tenant only andthe karta or managing 
member of a joint Hindu family may be proceed- 
ed against even without expressly describing 
him as the karta so as to bind the entire family, 
Consequently it cannot be said that the land- 
lords are bound toimplead the minors as well as 
the recorded tenant whois the managing member 
in order to bind them. MADHUSUDAN MAHANTY v. 
NOROTTAM BARIK Pat. 849 
Suspension of rent, doctrine of —A pplicability 
— Dispossessicn must be deliberate and by landlord. 
Whether the doctrine of suspension of rent is to 





apply or not depends on the circumstances 
of each casein the sense that mere dispossession 
of the tenant is not enough, but that it must be 


found that the landlord was a party to it and that 
too, deliberately. HIRA Lan SINGH v, RINKAURI SINGH 
Pat, 1066 

Lease. See Deed 305 
Construction — Clause for re-entry on 
bankruptcy of lessee—Lessee benamidar for limited 

Company—Company going into liquidation—Lessor's 

right to re-enter. 

The appellant leased his properties to one K for 
a period of 75 years. The lease deed contained a 
provision enabling the lessorto re-enter on the 
bankruptcy of the lesses, It was admitted by both 
parties that K was merely a benamidar for a limited 
Company. This Oompany went into liquidation and 
the appellant claimed to enforces his right of re-entry 
onthe ground that the Company had gone into 
liquidation : 

Held, that it did not necessarily follow from the 
fact that the lease wasa benami transaction that the 
provision in the lease deedas to bankruptcy was not 
intended to refer to ths bankruptcy of the benamidar, 
andia view of thse principle that a condition for 
forfeiture should be construed against the person who 
wants to enforce it, the appellant was not entitled to 


succeed, Raman Menon v, MALABAR Forest & RUBBER 
Co, LTD. Mad. 445 
— Railway Company leasing land to employee 





on certain terms—Tenant remaining im land after 
expiry of last of the annual leases but under same 
terms~ Adverse possession—Limitation Act (IX of 
1908), Sch. J, Art. 133—Company’s suit for 
recovery of property, if barred—Hvidence Act (I 
of 1872), 8 116—Tenant in possession—Whether 
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can dispute lessor’s title--Valuation— Replacement 

value, if proper basis for valuation. 

The plaintiff Railway Company who occupied 
certain Government land for the purposes of their 
Railways, formulated and put into operation a 
scheme for housing certain of their employees on 
part of such land. The idea was to form a village 
community consistirg cf the workmen in the Com- 
pany's employment on the land in question. The 
land was to be leased at ground rents by the Rail- 
way Company to the workmen, who were to build 
thei own houses with money lent to them by the 
Company and recoverable by monthly instalments 
with interest, There was tobe a committee, with 
the carriage and wagon superintendent of the Rail- 
way Company as chairman, and through that ccm- 
mittee the affairs of the community were to be 
managed. Ib was part ofthescheme that when a 
workman ceased to be employed by the Railway 
Company, by reason of death or otherwise, posses- 
sion of his holding hadtobe given up but heor 
his representatives received a payment in respect of 
the building which he had put uponit. The defend- 
ant was one of the lessees being in the employ of 
the Company and though he remainedin possession 
until 1923, he ceased to be employed by the Railway 
Company in 1916, and, upon tbat, notice was 
given to him to surrender his holding under the 
‘terms ofthe clause, and the superintendent of the 
carriage and wagon department preceeded to make 
a valuation upon payment of which he was ordered 
to surrender the land. He objected to the amount 
of valuation and offered by way of compromise to 
accept Rs, 5,000. This was not acceptable and in 
1924, the Company instituted a suit to recover 
pessession : 

Held, (1) that long after the date of expiry ofthe 
last of the leases he continued in possession as ten- 
ant on the terms found expressed in the leases and 
there was no period of time from which it could be 
said that the statute of limitation ran so as to debar 
the plaintifis from their remedy for the recovery of 
the property and that the defendant was not in 
adverse possession as from the date of expiry of the 
last of the leases; 

(2) that the defendant could not dispute his 
-Jessor’s title so long ashe remained in possession 
under an agreement he had made with the Railway 
Company and thatthe Railway Company, who did 
not own the land but were only occupants of 
Government land for the purposes of their under 
taking, never made over the land to the village 
committee, The villagecommittee had no title to it 
but was merely acting as the agent of the Railway 
Company in managing the settlement which the 
Railway Company had created ; l 

(3) that replacement value was an impossible 
basis for the valuation and that the lower Court 


was right in approving the principle upon 
which the superintendent acted in his valuation, 
i, e, first cost, less depreciation, and in including 


the particular items which the superintendent haa 
omitted. CHANDRIKA Prasan v. BouBay BARODA & 
OENTRAL INDIA RAILWAY COMPANY P.C. 945 


Legai and equitable estates. See Transfer of 
Property Act, 1882, ss. 53-A, 54,55 (4) 9 
Legal Practitioner — Conviction of Pleader for 
criminal offence—Whether evidence of misconduct. 
The conviction of a pleader or barrister is evidence 
of misconduct andthe High Oourt has jurisdiction 
to take disciplinary action against him. JAMSHED V, 
KaAIKHUSHBU Bom, 546 F, B. 
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Legal Practitioner —conid. . 
—~-———Misconduct involving moral turpitude—Duty 
of Court, 

In cases of professional misconduct it may some- 
times be necessary that the Court should impose a 
penalty whichis intended to be punitive, and to 
serve asa warning to other advocates. But in the 
case of misconduct which is not professional, the ele- 
ment of punishment should notenter into the consi- 
deration of the Court. It is no part of the High Court's 
duty to impose penaltiesfor misconduct, unconnect- 
ed with the exerciseof the profession, which is 
either not punishable or has been, or can be, punish- 
ed under the law of the land. The State imposes 
suitable penalties for the infringement of its laws, 
and provides proper sanctions for the enforcement 
of such penalties, and there is no reason why the 
disciplinary jurisdiction vested in the High Court 
oe be employed merely in aid of the criminal 

Aw. 

In cases of misconduct involving moral turpitude 
the Court has to see whether the Advocate has shown 
himself tobe unworthy of the confidenceof the 
Court, or unfit to be entrusted with the businesa of 
his client, or a person with whom his professional 
brethern cannot be expected to associate, But 
cases involving moral turpitude are not the only 
ones in which the Court may be called upon 
to take disciplinary action. The Court has aright 
to expect a high standard of loyalty to the Court and 
co-operation from the Advocates on its roll. Cases 
may arise in which it is proved that au Advocate has 
been engaged in revolutionary activities designed to 
destroy the system of which the Gourt forms part, 
or activities likely to hamper or embarrass the 
administration of justice by the High Court or any of 

he Courts subordinate thereto. Courts of law can 

only function under a stable Government, and the 
destruction of Government by revolutionary and un- 
constitutional means must of necessity involve the 
destruction of the Courts, or the grave impairing of 
their efficiency. The High Court will not tolerate upon 
its rolla an Advocate who is endeavouring to destroy or 
undermine the authority of the Courts, Anyone who 
elects to engage in activities ofthat nature must do 
co without the authority and prestige attached to the 
position of an Advocate, JAMSHED KANGA v. KAT- 
KAUSHRU Bom. 546 F.B. 
-—— ——Selicitor's costs—Solicitor’s lien, law applica- 

ble—If altered by O. XXI, Civil Procedure Code 

(Act V of 1903). 

lt is incorrect to say that O, XXT, Civil Procedure 
Code, has altered the law regarding Solicitor’s lien. 
The Civil Procedure Code does not contain exhaustive 
general principles of law applicable to the question 
of Attorney's lien; the question of the Solicitor's lien 
in India is still governed by the relevant principles- 
of English Law, PREMSUKHDAS Sixcurntiav. N. O. 
BURAL & PYNE Cal, 781 
——— Solicitors costs—Solicitor's lien over property 

recovered—Compromise between parties to deprive 

Solicitor of hiscosts—Court’s power of interference 

—'Collusive’, meaning of. 

A Solicitor has, apart from any order of the Court 
or any statute, a lien overany property recovered or 
preserved and over the proceeds of any judgment, 
that isto say, ofany decrea which is obtained for his 
client by the Solicitor’s exertions. That lien js 
knownasa particular lien. It relates only to the costs 
incurred in recovering the property or obtaining a 
judgment for payment of money, The right of the 
Solicitor is really in essence a claim to the equitable 
interference of the Court for the Solicitor's protection, 
At the same time, however, the Solicitor's lien may, 
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In some circumstances, be affected by a compromise 
between the parties, and as a general rule, the Court 
will not, for the purpose of maintaining the Solici- 
tor’s lien, interfere in a compromise whichis a 
bona fide compromise. But if the motive or the 
object or the intention of the partiesto the com- 
promise is that the Solicitor shall be deprived 
of his lien, then the Court will interfere for 
the protection of the Solicitor, and in such an 
event, thə Solicitor may apply for payment of 
the costs by either of the parties to the scheme. 
“‘Oollusion” will be there ifthe agreement between 
the parties is made with the knowledge that the 
result will inevitably be to deprive the Solicitor of 
his costs which he has earned. There is certainly 
collusion” if the parties enter into an agreement 
knowing and intending that the outcome will be that 
the Solicitor is deprived of his lien. PREMSUKEDAS 
Sincuynis v. N. O. Borat & Pyne Cal, 731 
-Taking part in activities of Association 
declared unlawful—-Whether renders the pleaders 
_ taking part in them unfit for exercise of profession 

-Such conduct, if involves moral turpitude. 

The Advocate-General presented three petitions to 
the High Court asking that three Barristera on the 
roll of the Court may be suspended and removed from 
practice or otherwise dealt with as the High Court 
thinks fit in exercise of the disciplinary jurisdiction 
vested in the Court. There were also two reports 
made to the High Court by District Judges under s. 26 
of the Bombay Pleaders Act for the purpose of 
action being taken by the Court under s. 23 of the 
Act. The ground was that all three Barristers were 
convicted by Presidency Magistrates under s. 17 (1) 
.and (2) of the Criminal Law Amendment Act (XXIII 
of 1932) in that they had been members, and assisted 
and managed the operationsof the Bombay Pro- 
vincial Congress Oommittee Emergency Council, an 
association declared unlawful by the Government of 
Bombay, and they were sentenced to imprisonment 
end fine : 

Held, thatthe mere fact that they were members 
of an unlawful association or assisted the operations 
or managed the affairs thereof did not render them 
unfit for the exercise of the profession. 

_ Held, also that such conduct did not necessarily 
involve moral turpitude, or any attack upon the sys- 
tem of which the High Court forms part, or embarrass 
in any way the administration of justice by the Courts 
of the Presidency. JAMSHED v, KATKHUSHRU 
Bom. 546 F. B, 
Letters Patent (All), cl. 10— Order by Single Judge 
ın exercise of criminal jurisdiction— Letters Patent 

Appeal, if lies, 

No Letters Patent Appeal lies from an order 
passed in the exercise of criminal jurisdiction of 
a Single Judge ofthe High Court. Haiparr Braum 
v JAWAD ALI All 638 
Letters Patent (Cal.)—Civil Procedure Code and 

fi thereunder, if apply to Letters Patent Appeals 

algo, 
_ The Civil Procedure Code and the rules made under 
it apply to an appeal from a Judge of the High Court, 
Lra BEDIN v, UPENDRA Monan Roy OH4UDHURY 


Cal. 1056 
— Cl. 15— Order refusing application for 
appointment of Receiver, whether a judgment. 
Asan order refusing an application for the ap- 
pointment of a Receiver based on a provision in 
the indenture of hypothecation, that on a breach of 
any one of the covenants contained therein the 
plaintiff's assignor would be entitled to havea 
Receiver appointed, the order has determineda 
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right which is one of the matters in the controversy 

itself, andsoisa judgment within the meaning of 

cl. 15, Letters Patent (Gal). LEA BEDIN v. UPENDRA 

Moxon Roy CHAUDHURY al 1056 

Limitation—Time taken in getting seizure declared 
illegal, if can be excluded. 

A causeofaction is not suspended while the 
plaintiff is seeking to prove in other proceedings the 
facts upon which his cause of action depends. In a 
suit for damages for wrongful attachment the time 
taken in getting the seizure declared illegal either 
on appeal or by other means cannot be deducted. 
M.S. OHETTyAR Firm v. S. E. BHOLAT Rang. 153 
Limitation Act (IX of 1908)—Interpretatzon— 

Two Articles wide enough to include same cause of 

action—Whaich Article to be preferred. 

In giving effect to a statute of limitation, if two 
Articles limiting the period for bringing a suit are 
wide enough to include the same cause of action, and 
neither of them can be said to apply more specifically 
than the other, that which keeps alive rather than 
that which bars the right to sue should, generally, 
and apart from other equitable considerations, be 
preferred. KASTUROHAND OKAJI v. HARI Govind WAGLE 

Bom. 680 

—§, 3—Plaint showing point of limitation on 

iis face— Point not argued—Defendants, if can 
raise it on appeal. 

When on the face of the plaint it appears that the 
suit is barred by limitation, the Court is bound to 
consider the question of limitation and to come to 
a decision thereon, whetherit is raised by the de- 
fendant ornot and although the point may not have 
been argued before the original Court, it is open to 
the defendant to raise it on appeal. M. 5, CHETTYAR 
Firm v. 8. E BHOLAT Rang. 153 
—-—-—§ 5, Ses Appeal 135 
S. 5—High Court accepting appeal as within 

time—Appeal presented in High Court at earliest 

opportunity after return of memorandum by District 

Court—-Time, if can be extended under s. 9. 

Where it is stated, in the affidavit accompanying 
an application under s. 5, Limitation Act, that the 
application was not made earlier because at the 
time of presentation of the appeal, the Court ac- 
cepted it as within time, and the appeal was pre- 
sented in the High Court at the earliest opportunity 
after the memorandum had been returned by the 
District Judge : 

Held, that there was, in the circumstances suffici- 
ent cause for the appeal not being presented to the 
High Court earlier and that the period of limitation 
could be extended under s, §, Limitation.Act Gaya 





——— mai mn 





Det v. TUuLSHA DEI Oudh 125 

———— § > < 
Sze Custom (Punjab) 592, 675 
See Minor 603 

—— ss, 6, 7, Sch. |, Arts. 44, 144— 


Alienation by guardians of minor co-parceners— 
Suit by surviving minor to set aside alienation 
within twelve years of alienation but three years 
after attaining majority Limitation—Applicability 

of Arts. 44 and 144. 

There were two undivided cousins, and at a time 
when both of them were minors, their mothers, 
acting as guardians, alienated certain properties 
belonging to the minors. One ofthe minors died 
later on andthe survivor sued to recover the pro- 
perty from the alienee on the ground that the 
alienation was beyond the power of the guardians to 
make, Thesuit was instituted within twelve years 
of the alienation but more than three years after 
the plaintiff attained majority : 
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Held, (2) that Art. 44 of the Limitation Act was 
not inapplicable merely because the two minor 
cousins were members of a joint Hindu family 
inasmuch as there were no adult co-parcenersat the 
time of the alienation. 

(ti) that the suit was governed by Art. 44 and not 
by Art. 144 of the Limitation Act and was time- 
barred even though it had been filed within twelve- 
years ofthe date of the alienation. 

(44) that the suit was barred even as regards the 
deceased cousin’s share. Koya ANKAMMA 2. 
KONAGANOHI KaMESwARAMMA Mad. 616. 
—-——_ S, 12 — Rangoon High Court Rules and Orders, 

Appellate Side, Chap. 1, Part III, Chap. 1 (A), el. 9 

—Appeal from original side—Time requisite for 

obtaining copiesof judgment and decree—Vacation 

, period, exclusion of. : 

The judgment at the trial on the original side was 
delievered on July 25, 1933, in favour of the respon- 
dents, the 20 days within which the memorandum 
of appeal normally ought to have -been filed expired 
on August 14,1933. An application fora copy of 
the judgment, however, was made on August 3, 1933, 
and the copy of the judgment was ready for delivery 
on August 10. An application fora copy of the 
decree was made on August 5, and the copy of the 
decree was ready for delivery on August 23; the 
long vacation of -the High Court commenced on 
September 2, the memorandum ofappeal was filedon 
September 6, 1933: 

Held, thatthe appeal was in time under the provi- 
sions of s. 12, Limitation Act, and of Rules and Orders 
of the High Court Appellate Side, MCKENZIE & Co., 
LTD. v. AH WIN - Rang. 852 F. B. 
~~~ 6, 18—Auction-purchaser guilty of fraud— 

Applicants, if entitled to benefit of s.18. 

Where the auction-purchaser sgaiust whom the 
application for setting aside the sale under s, 173, 
Bongal Tenancy Act, is directed, along with some of 
the judgment-debtors, is guilty of fraud, the 
,applicants for setting aside thesale can avail them- 
selves of the provisions contained in s. 18, Limitation 
Act. PARTHASARATHI Ray v. AHINDRA Naty Ray 

Cal. 347 
——— §.19—Conditional promise— Condition not 
fulfilled—Promise, if amounts to acknowledgment. 

Where there is a promise to pay on a condition, 


in order that the promise may operate as an 
PO DOT CUELGAN that condition must be fulfil- 
, led. 


Where there was a conditional promise to pay if 
‘the arbitrator found the sum to be dues and the 
_ arbitration proceedings proved abortive : 

Held, that the condition was not fulfilled and there 
was no acknowledgment which was sufficient to save 
limitation, Nanak CHAND v. OMKAR Nata Lah. 687 

S.20—Both parties agreeing at time of 
~ endorsement of payment that it is to save limitation 

—Intention— Payment, tf towards principal. 

Where both parties have agreed at the time of an 
éndorsement of payment that it should be made for 
the purpose of saving limitation, the intention is to 
appropriate the payment towards the principal and 
not towards interest. RAMBOHOR MISIR v, CHarur- 
GHUN Ral All. 1070 
~S, 20-—Payment by debtor—No mention of 
mode of appropriation—Creditor ‘appropriating 

amount towards interest— Whether can subsequently 
convert wz into payment of principal only. 
. It is possible that interest as such may not be 
paid by. a debtor but payment by him may operate 
as payment ofinterest as would be the case where 
the creditor has got the right to appropriate a pay- 
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ment towards interest and does exercise that right. 
After the exercise of that right no question can 
arise as to whether the payment was made towards 
principal orinterest. It isnot open tothe creditor 
to convert it subsequently into payment of interest 
only, as it is for his benefit that he should re-con- 
sider his position as regards such payment, KIRPA 
Kam v., BALAK Ram Ali, 1007 
s. 21 (2)— Execution of mortgage deed by two 
brothers—Part payment by elder brother as managing 
member— Whether saves limitation against younger 
brother—-Theory of implied agency—Part payment 
not showing whether itis for interest or principal— 

Validity. 

A part payment will avail to save limitation not 
only against the person making it or those deriving 
title under him subsequent to such payment but 
even against other persons liable in respect of the 
same debt. 

Where a mortgage deed was executed by two 
brothers, one of whom was the managing member 
of the family,and a part payment was made by 
the managing member and the circumstances showed 
that he was acting on behalf of both : 

Held, that the part payment was sufficient to 
save limitation against the younger brother also 
on the theory of implied agency notwithstanding the 
ena the latter had also joined in the mortgage- 
deed. 

Where a part payment is evidenced by a writing 
which is signed by the person making the payment, 
it makes no difference whether the payment is heid 
to be for interest or for principal or for both, and 
the fact that the writing does not say whether it is 
for interest or principal is therefore immaterial. 

In mortgage suitsthe amount of costs is usually 
directed to form part of the mortgage money tobe 
realised by sale of the mortgaged property ; but 
when one of the defendants disputes the right of the 
mortgagee or raises other contentions calculated to 
negative his right to maintain the suit, this rule 
cannot be insisted on. PAOHIPENTA LAKBHMI NAIDU v. 
SoMAHANTI GUNNAMMA Mad. 1053 
—— S$, 22 — Execution of promissory note by 

guardian of minor—-Personal liability of guardian 

—Construction of note—Suit against minor and 

guardian—Addition of claim for personal relief 

against guardian after limitation—Permissiblity. 

The second defenuant who was the guardian of 
the first defendant, executed a- promissory note 
which ran as follows:—‘The balance is Ks. 400. 
This sum of rupees four hundred, we have agreed 
to pay you and sowe owe you. On demand we 
promise to pay you or your order this sum with 
interest . To this effect the promissory 
note executed with our consent andin the hand 
writing of T. V. Seshagiri lao, the guardian!” 
The second defendant signed his name alone 
across the stamp and again below the stamp as 
guardian for the minor first defendant. A suit was 
filed against both defendants but the plaintiff did 
not claim personal relief against the second defend- 
ant. Later on, after the expiry of the period of 
limitation, the plaint was amended by adding a 
prayer for personal relief against second defendant ; 

Held, that the second defendant had clearly 
undertaken personal liability by the promissory 
note and the suit was not time-barred as to the 
claim for personal relief against second defendant. 
P. SESHAGIRI Rao v. T. V. SesHagini Rao Mad. 582 
~- S$ 22— Transposition of defendant as 
plaintif when a su byhim would have been 
time-barred—Legality—Amendmeni of plaint—Suit 

e 
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for rent—Amendment into one for damages, for use 

and occupation 

The plaintiff instituted a suit, ostensibly for 
rent, against the first defendant claiming to bean 
assignee ofthe lessor who was impleaded as the 
2nd defendant. The District Munsif held that the 
suit should have been a suit for damages for use 
and occupation and as the plaintiff obtained no 
right to sue by the assignment, dismissed the suit. 
The Subordinate Judge remanded the suit for an 

“enquiry as to whether the suit was one forrent or 

for damages for use and occupation. The High 
Court set aside the remand order upholding the 
finding of the District Munsif and returned the case 
to the Subordinate Judge for disposal of the other 
issue. The plaintiff thereupon applied for trans- 
position of the 2nd defendant as a plaintiff and for 
amending the plaint. The Court allowed amend- 
ment and transposed the 2nd defendant to the 
position of a plaintiff, even though the claim for 
damages was barred on the date of the amend- 
ment : 

Held, that the order of transposition was not 
irregular or in excess of jurisdiction, thougha suit 
by the 2nd defendant would have been barred on 
the date of transposition and the order of the lower 

' Court was not, therefore, liable to be set aside in 
revision. Koman Narr v. KUNHAMBU  MOoOLAOHERI 
Nair a G Mad. 747 
$,26—Whether prohibitory or exhaustive— 
Other modes of acquiring easemenis, if excluded, 

Section 26, Limitation Act, is neither prohibitory 


nor exhaustive and does not exclude or interfere 
with other modes of acquiring easements. 
Daw Tint v. Mauna KWE Rang. 468 


s. 28, Sch. |, Art. 141—- Delivery of possession 
under decree —Effect of—Entry, if effective against 
third party—Trespasser—Proof of adverse possession 
—Necessity of. 

Delivery of possession under a decree is suffici- 
ent to operate as an entry on the property as 
against the parties against whom a decree is held 
but not against third parties though the delivery 
purports to be ofthe wholeinterest in the property. 
To establish an entry. the owner must show some- 
thing further. He must show that he has exercised 
acts of possession over the property. On the other 
hand, if the plaintifis should wish the Court to 
hold that they acquired a title by adverse posses- 
sion they must show that such possession was 
adequate in continuity, in publicity and in extent 
and continued so right down to the expiry of the 
period required to extinguish the right-of the 
owner to the property within the terms of s. 28, 

- Limitation Act, DHARIOHHNA Kuarr v. Ruyap KUAB 


Pat. 1032 
————$ch. |, Arts, 14, 120—Madras Revenue 
Recovery Act (II of 1864), s 59—Suit for 


declaration and injunction in respect of act of 

Government which is illegal or ultra vires- Article 

applicable— S. 59, Madras Revenue Recovery Act, if 

applies, 

Where the act ofthe Government in respect of 
which a declaration and injunction is sought is 
an act which is illegal or ultra vires and the 
declaration is sought on that ground, then in such 
a case neither s. 59, Revenue Recovery Act, nor 

- Art. 14, Limitation Act, applies but proper article 
applicable is Art. 120, Limitation Act. It may be 
that if the ground of such a suit is not that the 
act of Government was ultra vires or illegal buta 
mere irregularity, which does not vitiate the main 
proceedings but relates only to some question of 
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detail such as the exact amount to be collected 
or something of that kind which does not make 
the proceedings ultra vires, in such a case 
Art. 14, Limitation Act may apply or in a case 
falling under the Revenue Recovery Act even s. 59, 
Revenue Recovery Act may apply. THIRUVENKATA~ 
OHARYULU V. SECRETARY oF STATE Mad. 990 

---- - Sch. |, Arts. 29,14—Suit for damages for 

wrongful attachment and setzure-—Time, when 

begins to run, 

In a suit for damages for the unlawful attach- 
ment and seizure of certain properties, the date from 
which time begins to run is the date ofthe seizure 
and not the date of the attachment and consequent- 


ly, it is immaterial whether the attachment is or is 
not a continuing wrong. M. S. Oserrvar Firm v. 
S. ©., Baonat Rang. 153 


—— Art. 44. Sue Limitation Act, 1908, 

ss. 6 and 7 | | 616 
- -——__———Art. 62. Ser Limitation Act, 1908, 
Sch. I, Art. 108 . 680 
aaa —— Art. 66—Bond—Money payable on 

demand—Provision to pay interest six monthly and 

whole sum with interest .within one year—Suit 
within three years of date fixed for payment— 

Whether barred—Principle tobe applied in such 

cases stated, 

A simple money bond executed on April 1, 1931, 
provided that interest should be payable six monthly 
and that the whole sum with interest should be 
paid within one year, The suiton the bond was 
brought within three years from the date for payment 
of April 1, 1932: f 

Heid, that Art. 66, Limitation Act, applied to the 
ease, It was not open to the debtor to makea 
payment before the end of the period of one year 
fixed because the bond stated that it was payable on 
demand, that is on demand of the creditor. Until 
the creditor made a demand the bond was not 
payable. This clause, therefore, gave the creditor 
anoption but it did not give any option to the 
debtor. Consequently, the suit was not time- 
barred. The principle which applies in such cases 
is to examine whether it was open to the debtor to 
make a payment before the end of the period of 
one year fixed UMRAO SINGH V. MaANGLA All, §21 
aaa (MR, 83-—-Sale deed—Covenant to 

pay to mortgagee—Breach—Amount realised from 

vendor —Suit —Limitation — Vendor also having 
broken conditions of deed—Breach of contract by 
vendor plaintif —W hether can be pleaded in defence. 

The plaintiff executed a sale deed in favour of 
the defendants, the deed containing a covenant that 
they would pay a sum out of the sale price to a 
mortgagee of some other property. The defendants 
did not pay and the mortgagee realised a certain 
amount from plaintif who thereupon filed a 





os h 
On Held, that as the plaintiff has actually been damni- 


fied in consequence ofa breach of agreament by the 
vendee toa sale-deed, the suit will come under Art, 
83 of the Limitation Act. 

Held, also that as it was shown thaf the plaintiff 
also had broken the conditions of the deed, although 
defendants had other remedies, the existence of other 
remedies didnot preclude the defendants from 
pleading the breach of contract by the plaintif as 
a defence and that the failure of the plaintiff to 
give the plots in question tothe defendants is a 
sufficient answer to the claim of the plaintiff, ABDUL 
WAHID Kean v, SHER Musamman Kuan All, 305 (b) 
___-. _—_—_—- Art. 95-—Suit under, to set aside 

decree obtained by fraud or for relief on ground of 
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fraud—Fraudulent suppression of summons and 

fraud of defendant must be proved. 

The suit was instituted under Art. 95, Limitation 
Act, to set aside a decree obtained by fraud or for 
relief onthe ground of fraud : 

Held, that the plaintiff must show that the decree 
was obtained by fraud. He must show that the 
summons was fraudulently suppressed and by fraud 
of the defendant he was kept ignorant of the decree. 
It is not enough toshow mere non-service of sum- 
mons. ABBASALI BuulIyav. RAM Kanal MAJUMDAR 

Cal. 414 

——~— Sch. |, Art. 102—Wages, if subject to a time 

which begins to run from the time when the wages 
accrue due— Monthly wages, when acerue due. 

Article 102, Limitation Act, lays down that wages 
not otherwise expressly provided for in the schedule 
must be taken tobe subjecttoatime which begins 
to run from the time when the wages accrue due. 
Where the wages are monthly wages, they accrue and 
become due on the final day of the month. GAJADHAR 
Prasan v, DHARMA NAND All 713 
— Arts 106, 120, 113, 62— Agreement 

of partnership — Financing litigation — Notice 

demanding accounts—Limitation for suit, when 
begins—- Article 106, if applies only to case in 
which partnership has been dissolved, 

The defendant entered into an agreement with one 
V by which Vin consideration of the defendant's 
giving him monetary help forthe purpose of a 
litigation, agreed to give the defendant a half share 
in whatever he might gain from the suit. Subse- 
quently there wasan agreement on similar terms 
between V and one P relating to the same litigation. 
While this suit was still going on, a written agree- 
ment was entered into by the defendant with the 
plaintifs on July 4, 1918, by which the plaintiffs and 
the defendant agreed jointly to finance several 
transactions of the same kind as the one entered 
into by the defendant with V. In pursuance of 
this agreement financial assistance was rendered to 
VY. The defendant obtained a decree for Rs, 2,500 
and costs against V and in execution of this decrees, 
the defendant obtained a sale-deed of a house in 
1921, having attached V's lands before and sold them 
and he obtained Rs. 2,135 some time in 1922, On 
October 2, 1925, plaintifis demanded from the defen- 
dant accounts of the transaction with V, and on failure 
to get them, sued the defendant : 

Held, (i) that the partnership between the plaintiffs 
and the defendant with regard to V's litigation was 
not dissolved at least till October 2, 1925 on which 
date the plaintiffs gave a notice tothe defendant 
demanding accounts of this and other transactions 
and threatening to sue them. Even ifit were held 
that the partnership was by implication dissolved 
from that date, the suit would, under Art. 106 of the 
Limitation Act, be in time; 

(ii) that the partnership was not dissolved at all 
and the plaintiffs’ suit was really a suit for the dis- 
solution of an existing partnership; that there was 
no specific Article in the Limitation Act dealing with 
such a suit and hence Art. 120 applied and the suit 
was in time as the plaintiffs’ right to sue accrued 
when they gave notice on October 2, 1925; 

(iit) that asthe date on whichthe defendant 
received the property and money from V could not 
be the date on which he was to hand over the plain- 
tiffs’ share to them, and the agreement did not 
provide thatthe contract between the plaintiffs and 
the defendant was to be carried out within a fixed 
period from the receiptof the property and money 
by the defendant, the first part of column 3 of 
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Art, 113 would have no application. The second 
portion would apply, and according to it time would 
begin to run when the plaintiffs had given notice and 
when the performance of the contract was refused, 
This could only be from October 2, 1925, when the 
plaintifis demanded accounts, and the defendant 
failed to reply. Jf limitation under Art. 113 is 
reckoned from October 1925, the plaintifis’ suit 
would be clearly in time; 

(iv) that Art. 62, Limitation Act, did not apply _ 
as the plaintifis’ suit was not only for recovery of 
money but also for recovery of their one-half share 
in the house. 

Article 106 can apply only toa case where a part- 
nership has been dissolved. KASTURCHAND OKAJI v. 
HARI Govinp WAGLE Bom, 680 
Sch, |, Arts. 111, 116—No time fixed for 

completing sale—Balance not payable till one year 

after conveyance—Limitation applicable, 

Article 111, Limitation Act, does not apply to a 
cass where no time was fixed for completing the 
sale and the purchase money was not payable till 
some date after conveyance of the property, When 
the purchase money or a substantial -portion of it 
is not payable until one year after the conveyance 
of the property and no time is fixed for completing 
the sale, Art. 116 does not apply.  GURBAOHAN 
SINGH v. Suam LAL Lah, 432 ia) 
—- Arts, 113, 120. Sex Limitation 

Act, 1908, Sch. 1, Art. 106 680 

Arts. 131, 132—Suit to recover 

malikana— Whether governed by Ari, 181 or 132 

— Non-payment of malikana for a long period— 

Malikana, tif necessarily disappears. 

Article 132, Limitation Act, enforces the payment 
of a money charge on immovable property and 
malikana is deemed to be a money charge on 
immovable property. Consequently, a suit to recover 
malikana is governed by Art. 132 and not by Art. 131. 

By non-payment for a long period of years, 
malikana interest need not necessarily disappear. 
PADHUM LAL vV. TRIBENI SINGH Pat. 1043 
— Art 136—‘Out of possession — 











Interpretation. 

The expression ‘out of possession’ in the first 
column of Art. 136, Limitation Act, implies that 
some person is in possession adversely to the vendor. 
ANANT GANPATI MITHARE D, Visanu RAMBHAU DHAVLE 

Bom. 824 
—— —_—— Art. 136— When the vendor is first 
entitled to possesston'—Interpretation, 

The words “when the vendor is first entitled to 
possession” in the third column of Art. 136 relate 
to the beginning of dispossession referred to in the 
first column of Art. 136. ANANT GANPATI MITHARE v. 











VISHNU RAMBHAN DHAVLE Bom. 824 
a Art. 139. Sen Lease 945 
a Art, 141 See Limitation Act, 1908 
s. 28 1032 
Art 144, Szx Limitation Act, 1908, 

ss, 6 and 7 616 





a ~Art.164—Summons referred to in 
article, whether summons for first hearing. 

The summons referred to in Art. 164, Limitation 
Act, is the summons for the first hearing of the case, 
and there is no essential difference between the case 
where a suit is adjourned owing tothe absence of 
the presiding officer or for some other causeand g 
case in which a suit is remanded for re-trial by the 
Appellate Court. The underlying principle in such 
cases is that where the existence of the suif ha, 
been brought to tbe notice of the defendants by du, 
service of asummons on them, it is their duty 
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thereafter to inform themselves of what is being 
done inthe case. Tara UHAND v. Ram OHAND 


Pesh. 429 

-———~— Sch. |, Art. 182 — Application against 

deceased judgment-debtor in good faith without 
knowledge of his death—Whether a step-in-aid. 

An application made by the decree-holder against 

the deceased judgment-debtor in good faith, he not 
being aware ofthe latter's death, must be deemed 
to bean application made in accordance with law 
to take some step-in-aid of execution within the 
meaning of Art, 1&2, Limitation Act. It is open 
to the Court to permit an amendment of the ap- 
plication by allowing the decree-holder to substitute 
the names of the legal representatives of the deceas- 
ed judgment-debtor. An application so amend- 
ed would be a_ perfectly valid application 
entitling the Court to execute the decree against the 
legal representatives. Maura BAKHSH v. MUHAMMAD 
IKRAM Loh. 307 
— -—— Art. 1832—Decree passed by Court A, 
transmitted for execution to Court R— Dismissal of 
execution on part satisfaction on April 30, 1930 
—Application for execution in Court A on April 
5, 1933 —A enquiring from B about execution—On 
receipt of certificate, execution registered—Held, 
execution not barred, 
A decree was passed on Feburary 17, 1926, by 
the Court ofthe Additional Sub-Judge of Alipur. 
On January 21, 1929, it was transmitted tothe Dis- 
trict Court at Ranchi and was executed in the 
Court of the Subordinate Judge of Ranchi. There- 
after the said execution case was dismissed on part 
satisfaction on April 30, 1970, On April 5,1933, an 
application was fled by the decree-holders in the 
Court of the Subordinate Judge of Alipur. On 
April12, 1933, the Subordinate Judge of Alipur 
wrote to the District Court at Ranchi enquiring 
about the decree, but got a reply which was wrong ; 
and thereafter wrote again, and then on June 19, 
1933, received a reply dated June 17, 1933, in which 
it was stated that execution case had been dis- 
missed on part satisfaction on April 30,1930. On the 
said June 19, 1933, on receipt of the said reply 
the execution was registered: 

Held, that it was the date of the certificate, April 
80, 1930, and not the date on which the certificate 
arrived in the Alipur Court which was of any 
relevancy. Onthe date of the application, the 
Court was not in a position to grant the prayers in 
the absence of the certificate of non-eatisfaction. 
But there was no justification to treat the applica- 
tion as not made or made to a Court without juris- 
diction. RAJANI KANTA Patrapar V. GOLAM MAHIUDDIN 

Cal. 731 

———— Art.182 (4)—Amendment of decree 

after decree ts time-barred—Amendment of formal 

nature — Limitation for execution— Amendment, 
whether gives fresh starting point. 

Under Art. 182 (4) of the Limitation Act where 
a decree has been amended, the decree-holder is 
entitled to apply for execution within three years 
from the date of the amendment. The fact that 
the decree had become time-barred at the time of 
the application for amendment or that the amend- 
ment applied for is unnecessary, are matters to be 
dealt with by the Court to which the application 
for amendment is made. 

A final decree was passed on December 2, 1921. 
On October 21, 1925, that decree was amended. 
On January 20, 1928, an application for execution 
was made: 

Held, that the application was not time-barred, even 
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though the amendment of the décree was merely 
a formal one and the final decree was an execut- 
able one even in ifs unamended form. ALLADA 
LAKSHMIKANTA Rao v. NADDELLA RAMAYYA Mad. 847 
Sch. l, Art. 182 (5)—Hxecution — Batta 
application by decree-holder under O. XVI, r. 1, 
Civil Procedure Code, for summoning persons to 
prove that objection of judgment-debtor, that decree 
has been satisfied, is untrue—Application, if 

step-in-aid of execution. 
made under O. XVI, 


A batta application 
r- 1, Civil Procedure the decree-holder 


was 
Oode by 


` asking the Court to summon persons to attend and 


give evidence to show that the judgment-debtor's 
objection that the decree had been satisfied was 
untrue : 

Held, thatthe judgment-debtor’s objection or 
obstruction, had to be removed before the decres 
could be executed and that, by presenting the batta 
application to the Court, the decree-holder was 
asking the Court to do something which would help 
to remove the obstruction to execution and allow 
execution to go on and that the batta application 
therefore was a step-in-aid of execution and saved 
limitation. VEERAPPA Setri v, MUNISAMI AOHARI 

Mad, 593 

——— -—-— Art. 182 (5)—Limitation under, 

when commences—Order merely directing office to 

prepare certrficate— Whether can be deemed to have 

finally disposed of application praying for trans- 
mission of certificate. 

According to Art. 182, cl. 5, Limitation Act, as amend- 
ed in 1927, limitation is to be reckoned not from the 
date of the application but from the date of the final 
order passed on an application tothe Court to take some 
step-in-aid of execution. An order merely directing 


the office to prepare a certificate, cannot be con- 
sidered to have finally disposed of the application 
which prayed that the certificate be transmitted. 


The proceedings should be considered to have been 
disposed on the date on which the required certifi- 
cate was prepared and handed over to the decree- 
holder, who had undertaken to present it before the 
transferee Court. If the fact is noted on the 
application andthe record ordered to be consigned, 
the fact that there is no definite order in black 
and white directing the office to hand over the 
certificate to the decree-holder is not material, 
HAFIZ-UD-DIN v. Firm PARSHADI LAL-MANOHAR LAL 


All, 718 
Art. 182 (7). 


Compromise 

decree 529 
Lunacy Act (IV of 1912)— Lunatic —Joint managers 

— Co-manager dying—Office of survivor terminates. 

Until the legislature sees fit to introduce into 
the Lunacy Act a provision similar to s 38, 
Guardians and Wards Act, under which on the 
death of one of the joint guardians, the principle of 
survivorship is applied, the rule of English | aw 
should be followed and, where there is no provision 
for survivorship in the order of appointment of 
joint managers, the office of the survivor should 
terminate on the death of his co-manager, NABAKUMAR 
SINGH DUDHURIA v FATEH SINGH NAHAR Cal. 108 
Madras Abkari Act (1 of 1886), s. 64— Liability 

of licensee for act committed by employee — Absence 

of knowledge or consent of licensee, whether 

exempts him from liability— Object of s. (4. 

To convict the holder of a license or permit 
under s. 64 of the Madras Abkari Act in respect of 
an offence committed by one of his servants, it is 
not necessary for the prosecution to prove that 
the actual offender committed the offence as the 
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agent of the licensee and with his knowledge with 
approval, as for instance where a man arranges 
his servants to commit a crime. The intention 
of s.64is to place a heavier responsibility. for 
the act of his servant upon a licensee as such, 
then lies upon an employer under the ordinary 
criminal law, In re CHINNAPPAYYA Mupatt Mad, 604 
Madras City Police Act (ill of 1888), ss. 42, 45, 

46—Criminal Procedure Code (Act V of 1898), ss. 

96,103—Common gaming house—Search warrant— 

Warrant signed by Deputy Commissioner of 

Police—Misdescription of 

state that officer had reason to believe that place was 

used as common gaming house—Validity of warrant 

.— Absent owner of premises—Liability—Forfeiture 

of money and articles seized— Essential conditions 

Section 42 of the Madras Oity Police Act autho- 
rizes a Deputy Commissioner of Police to exercise 
the powers given to the Commissioner by the Act 
and the powers thus conferred on the Deputy Com- 
missioner are conferred by the Act itself and not 
by an order of the Commissioner, though the Deputy 
Commissioner is subject to the control of the 
Commissioner. It is not, therefore, necessary for 
the validity of awarrant issued bya Deputy Com- 
missioner to prove that the Oommissionerhad de- 
puted such power to the Deputy Commissioner. 

A warrant issued under s, 42 of the Madras Oity 
Police Act by the Deputy Commissioner of Police is 
not invalid merely because it does not state that the 
officer issuing the warrant had reason to believe 
that a place or building was used as acommon 
gaming house, It is sufficient if the warrant states 
that the officer had issued the warrant on informa 
tion laid before him. 

Thougha Justice of the Peace cannot proceed 
without any information unless the statute so 
requires, the information need not be in writing nor 
upon oath. oa, l 

A faulty description of the premises to be- searched 
by number or locality is not fatal to the -validity of 
the warrant if the description is nevertheless 


sufficient to identify the premises named in tha 
warrant. 
Where the accused's clerka were found in his 


office with betting slips and money, and people were 
engaged in betting on the pial of the office : 

Held, that there was sufficient evidence on which 
the Magistrate could find that the accused was keep- 
ing the place or permitting it to be kept as a common 
gaming house even though the accused was not in the 
premises when they were raided. 

The Madras City Police Act does not contemplate 
aforfeiture of all moneys seized following seizure 
asa matter of course. But before ordering forfeiture, 
the Magistrate must be satisfied that the money or 
other articles seized were used or intended to be 
used for gaming. Private property of an individual 
found in a common gaming house should not be 
forfeited unless there are clear grounds for thinking 
that it was used or intended to be used for gaming 
purposes Inre P. R. SuBBIER Mad. 741 

Madras impartible Estates Act (II of 1904), ss. 

A. 7— Hindu Law—Impartible Estate— Alienation 

by zemindar — Sale-deed tricky and misleading— 

Lender fully aware of the possibility that money 

advanced would be spent in dissipation or for 

non-family purposes—Sale, validity of—Equities on 
setting aside sale— Part of advances used to 
discharge incumbrances prior to passing of Act 

Where a sale-deed taken by a vendee from a 
zemindar was tricky and misleading and craftily fram- 
ed so as by a mis-statement of the purchase price 
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actually paid to make it appear to be regular and 
warranted by the Impartible Estates Act and it 
was so expressed as to enable the zemindar, 
without disclosure of the fact, to receive and 
squander, if so minded, a sum of Rs. 25,000 in 
excess of his legitimate necessities and the 
lender either knew or was careful not to inquire 
how that sum was to be applied and he was 
fully aware of the possibility that in whole or in 
part it would be squandered in dissipation, or some 
ther non-family purpose : 

Held, that in such circumstances the sale deed 
could not stand, 

Held, alzo that inasmuch as a sum of Rs. 85,000 
went to discharge incumbrances made prior to the 
passing of the Act II of 1904, the lender should 
be paid Rs. 85,000 with simple interesi at the rate 
of 9 percent per annum. S. T. NAGAPPA OHETTIAR v. 
BRAHADAMBAL AMMANI RAJAYER Sania P. C. 972 
Madras land tenures — Mirasi inam village— 

Introduction of new tenants into uncultivated land 

—Only melwaramdar is to be regarded as landlord 

—Thunduvaram received by mirasidar—HE fect of— 

Muchilikas not taken for overa century—Tenants, 

if liable to ejectment, 

Where ina mirast village new tenants are 
introduced into uncultivated land, the melwaramdars 
alone are the landlords of the village. Even if 
some payment described as thunduvaram is due to 
the mirasidars, this payment cannot be regarded as 
indicative of the character of the mirasidars as 
landlords. It must be regarded as the customary 
payment due tothe mirasidars on account of their 
preferential right in the village. The rightto the 
thunduvaram can only be regarded as the present 
remnant ofa customary right the origin of which is 
lost in obscurity and cannot be uccurately analyzed 
from the point of view of modern legal notions. 

Where in such a case the tenants have been in 
possession for over a century without executing 
muchilikas, they cannot be regarded as ejectable at 
the option of the mirasidars or of anybody. Venxuao- 
PALA NAIDU v. PERUMAL ODAYAN Mad. 294 
Madras Revenue Recovery Act (Ilof 1864), 

s. 59. See Limitation Act, 1909, Seh. I, Arts. 

14, 120 990 
Madras Village Courts Act cl of 1889), s. 76 

(8\—Criminal Procedure Code (Act V of 1898), ss. 

403, 439 —Conviction by Panchayat Court set aside 

on ground that it had no jurisdiction — Another 

complaint on same facts, if barred by s. 403, 

Criminal Procedure Code—Powers of revision under 

s. 76 (3), Madras Village Courts Act, if greater 

than those under s. 439, Criminal Procedure Code, 

Where, upon a revision petition to the 
Court of Joint Magistrate under s. 78 (8), Madras 
Village Gourts Act, the conviction and fine passed 
against the accused by the Village Panchayat Court, 
are set aside on the ground that the Panchayat 
Court had no legal existence at the time and hence 
no jurisdiction, s. 403, Oriminal Procedure Code, it is 
no bar to the new trial,on the same facts and 
identical complaint before the same Panchayat Court. 

The revisional jurisdiction given to the Joint 
Magistrate under s. 76(8) of the Madras Village 


Courts Act is no greater than that which he has 
under s.439, Criminal Procedure Qode. NARAYANA- 
SWAMI V. KARUMBAYIRAM PERIYARI Mad, 602 





~ 


S. 76 (8)— Power of revision under, if greater 
than those under s. 439, Oriminal Procedure Oode. 
Sze Madras Village Courts Act, 1889, s. 76 (8) 

602 

—-——s, 78 (8)—“‘Want of jurisdiction” if “legal 
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- misconduct” within s, 76 (8), “Madras Village 
Courts Act. f i 
“Want of jurisdiction” is legal misconduct 

within the meaning of the s. 76(8), Madras Village 

Courts Act. NARAYANASWAMI ~v. KARUMABAYIRAM 

PEERIYARI Mad, 602 


Malabar Law — Joint family — Melcharth by 
karnavan before expiry of prior demise—V alidity— 
Suit by melicharthdar after expiry of prior demise 
—Death of karnavan pending suit—Hight of 


succeeding karnavan who is impleaded as-legal . 


representative to impeach melcharth, vaa 

Where a karnavan grants a melcharth, which is 
not otherwise improper, before the termination of 
an existing demise, that is not void per se, though 
it may be avoided by the successor if the latter is 
in office at the time of the expiry of the previous 
demise. If the karnavan who granted the lease 
prematurely is still in office when the previous 
terms expires, no one but he has the option to avoid 
his grant, and no further act of his is necessary to 
affirm ‘the transaction, 

Where a karnavan who had granted a melcharth 
before the expiry. of the prior demise and who was 
alive when the term of the previous demise expired 
dies subsequently during the pendency of a suit for 
eviction by the melcharthdar and the succeeding 
karnavan is brought on record as the legal repre- 
sentative of the deceased karnavan, the succeeding 
karnavan is not entitled to contest the validity of 
the melcharth on grounds on which it may be open 
to a member of the tarwad to impeach the tran- 
saction, inasmuch as heis impleaded not 
capacity ase member of the tarwad but as 
legal representative of the 
he has any independent right as a member of the 
tarwad to impeach the melcharth and wants to 
exercise it, he should apply to come in that capacity 
either with or without assuming the capacity of 
legal representative of the deceased karnavan. 

A party who comes into the suit as the legal 
representative of another party cannot be allowed 
to depart from or vary or contradict the attitude 
taken up by the party whose legal representative 
he is. GOPALAN Nair v. Son SANKUNNI VARIAR 

Mad. 659 
person giving in- 


the 


Malicious prosecution— One 
formation to Police against another—Ultimate 
prosecution of latter—Prosecution by former, if 
made out— Question whether an information given 
is directed against another—Whether one of fact 
So far as India is concerned, a person can be 

said to have prosecuted if information is given to 

the Police directed against the person who is 
ultimately prosecuted as a result of the in- 
vestigation and the decision of the Police. The 
question whether information given tothe Police 
is directed against a particular personisa quetion 
partly one of fact and partly one of law. Ram KISHUN 
PRASAD v. Ram NARAIN PRASAD Pat. 219 


Marrlage——Marriage according to forms of lex loci 
contractus—Marriage,if invalid in place where it 
takes place—Parties, if can contend that different 
jorm of marriage was intended, 
if parties are married according to the forms of 

the lex loct contractus, it cannot be suggested that 

‘that is not a valid marriage in the country where the 

marriage took place, whatever the status and the 

rights incidental to the marriage may be in the 
country of the husband’s domicile. In such acase 
neither of the parties could be heard to say that 
he orshe intended a marriage of a character other 
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than that which the law of that country permits. 
MUNOHERJI CURSETJI V. JEssiz GRANT Bom. 1075 
—— -Dworce suit in India—Question as to 

-whether previous marriage is subsisting or not— Law 

applicable. ' 

In considering, in a divorce suit in India, the ques- 
tion whether a previous marriage of one of the 
partiesis or is not still subsisting, the Court must 
apply thelaw in India applicable to that marriage 
at the time when that question arises, MUNGHERJI 
OURSETII V. JESSIE GRANT Bom. 1075 
Maxim — Presumption against spoliator. 

“The rigour of the maxim “omnia proesumuntur 
contra -spoliatorem' has to be reasonably softened 
upon the facts and circumstances of each particular 
case. SHIVAPRASAD SINGH v. PRayaAGKUMARI DEBLE 
Cal, 479 
Mesne profits — Customary allowance for mesne 
profits—Evidence, if necessary. 
. In India 10 per cent, is the customary allowance 
tor -éxpenses of collection of mesne profits and it is 
therefore unnecessary to adduce evidence on this 
subject. SECRETARY OF STATE V. SAROJ Kumar ACHARJYA 
CHOWDHURY P. C. i 
interest on mesne profits—Six per cent if 

a ieee Procedure Code (Act V of 1908), 

$, 2 ). 

In the absence of special circumstances, 6 per cent. 
is & fair rate.of interest on mesne profits, a suffici- 
ent compensation to the decree-holder for having 
been deprived forthe rents and profits of the suit 
lands. SECRETARY oF STATE V. SAROJ Kumar AcHARIYA 


P.C. 1 
——— Salami, if comes within mesne profits. 

Salami will come within the definition of mesne 
profits. SECRETARY oF STATE V. SAROJ KUMAR AOHARJYA 
OHOUDAURY P. GC. 1 
Minor—Decree against guardian—Setting aside deeree 

for negligence—Omission to raise effective plea, 

ried gross negligence— Question of mixed law and 
act, 

An omission to defend or to raise a particular plea 
may,in the circumstances of a particular case, amount 
to negligence or breachof duty onthe part of the 
guardian ad litem ofa minor sufficient to avoid the 
effect of a decree whichis passed against the minor. 
There is no justification for, drawing a distinction 
in this respect between Omission to raise a plea and 
omission to offer evidence to support a plea which 
is taken. 

Whether the conduct of a guardian ad litem in not 
raising a plea amounts to such gross negligence asis 
enough to make the decree not binding upon the 
minor, depends upon the facts of each case. 

Where the guardian adlitem of a minor whose 
title to certain properties was in dispute omitted t 
set up the nature of his title and to produce certain 
Government records and registered documents which 
clearly established the minor’s title : 

Held, that the conduct of the guardian amounted 
to gross negligence and it did not matter whether 
it was due to ignorance or anything else, Ayy, PILLAT 
v. AYYADURAI GOUNDAN Mad, 65 

Guardian ad litem—Gross negligence of 
Wana, if can avoid proceedings against 
im. 

Gross negligence which may be inter 
culpable negiect of the intereat of & minor dinda 
onthe part of his guardian ad litem will entitle 
the minor to the avoidance of proceedings 
undertaken against him. It ig ` equally well 
settled that itis not every kind of negligence nor 
any kind of negligence which would render pro- 
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ceedings otherwise regular and proper liable to be 
opened up; it must be such negligence as leads to 
the loss of a right which, if the suit had been con- 
ducted or resisted with due care must’ have been 
successfully asserted. KALI CHARAN SINGH v. HIRDAI 
NARAIN ' i Pat, 948 


—— Interests of minor to be safeguarded by 


Court—Compromise entered into on behalf of minor ` 


injurious to minor's interests—Lower Court not eon- 

sidering if minor's interests would be safeguarded 

by would-be guardian—Compromise will be set aside 

in revision—Civil Procedure Code (Act V of 1908), 

s. 115, Å ; 

The jurisdiction of Equity Courts over the interests 
of a minor has always been considered parental and 
of very solemn obligation, anda Judge sitting in an 
ordinary common law suit or in a civil suit of any 
kind has to exercise that jurisdiction when the facts 
arise and the question of minor's consent is involved, 
No contract or consent order amounting to an apparent 
surrender or variation of an infant’s rights ought to 
be sanctioned or listened to for one moment by any 
Court without requiring some material, calculated to 
satisfy its mind, and without being satisfied, as far as 
it can be on materials which are necessarily imperfect, 
that the proposed arrangement is bona fide intended 
for the benefit of the infant. 

Although the appointment of a person as guardian 
ofa minor before the date fixed for deciding that 
matter, and the absence of the minor’s consent to his 
appointment, may be deemed to be mere irregularities 
which may, under certain circumstances, be condoned, 
yet where the lower Court has failed to consider 
whether the minor's interests were properly safe- 
guarded by his would-be guardian and a compromise 
entered into by the guardian is, on the face of it, 
injurious to the interests of the minor, the compromise 
should be set aside in revision. HARDEO BakHsH SINGH 
v. BHARATH SINGH Oudh 961 

Minor in existence at time of alienation— 

Question of limitation does not arise if he brings 

suit during minority challenging it—Limitation Act 

(IX of 1908), s. 6—Custom (Punjab)—Alienation. 


Under the Punjab Customary Law every minor who 
was in existence atthe time of alienation which is be- 
ing challenged by him can bring a suit within three 
years ofattaining majority, Therefore, where the 
plaintiff is still minor, he has ample time to bring 
his suit and noobjection on the ground of limitation 
can be taken. ‘Sarwan Sines v. BASANTI Lah. 603 
—Minor supplying goods—Contract, if void— 

Receiver of goods, if to pay for it. 

Even though a contract with an infant is void yet 
if the defendants have received the goods from the 
minor plaintiffs, there is no reason why they should 
not pay the price. ABDUL GHAFFAR V. Firm PIARE 
Lau SaLic RAM Lah, 976 


Mortgage—First mortgage discovered to contain 
larger acreage—Execution of fresh deed—Mortgagee 
retaining possession of first deed—Rights under 
first mortgage, if retained. 

A and B mortgaged a property to C for Rs 5,500 
and along with other property this was mortgaged 
subsequently to D for Rs. 3,000. After this mort- 
gage it wasdiscovered that in the first mortgage 
the acreage was 19°04 acres instead of 10°04 acres 
and a second deed was executed for Rs. 5,000. 
C retained possession of the first deed: 

Held, that the facts clearly disclosed an intention 
on C's part to retain all the rights that he possessed 
under the first mortgage so that he might be in a 
position to give effect to those rights as a shield 
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against any subsequent mortgage. S. P.K; A. 
PALANJAPPA CHETTYARY Daw Hnin Tuer Rang. 343 
— ——Indivisibility of—Entire mortgaged property 
hypothecated to each of the mortgagees—Sutts on 
morigage —Consolidation of suits—Necessity—Ends 

‘of substantial justice should prevail over technical 

objection. a 

Ordinarily a mortgage is indivisible both as regards 
the mortgagees and the mortgaged security, the 
mortgagees being joint tenants of the entire mort-. 
gaged property which is charged with every portion 
ofthe mortgage money. Where, however, there is 
severance of interests as between the mortgagees 
with the consentof the mortgagor, the position 
is different sofar as the frame of the suit is con- 
cerned. Where the entire mortgaged property is 
hypothicated to each of the mortgagees, none has 
priority over the other and ordinarily it is in the 
interests of all the mortgagees that one suit should 
be brought for the recovery of the entire mortgage 
money due to all the mortgagees, In such cases 
where for all practical purposes one suit supplements 
another, the suitsshould be consolidated. ‘I'he mere 
consideration that the defendants "would be deprived 
of the benefit of their plea that the suits were not 
maintainable is not sufficient for refusing to 
exercise a discretion which the Court possesses. The 
ends of substantial justice should prevail over 
technical objections, if the Court has a discretion 
to adopt one course or the other. 

A mortgage is indivisible both as regards redemp- 
tion by the mortgagor and recovery of the mortgage 
money by the mortgagee. LACHHMI Narain v. BABU 
Ram : All.. 437 
Personal covenant to pay, if implied. 

In every mortgage there is an implied covenant 
personally to pay the money if it cannot be recovered 
from the security unless something to the contrary 
is indicated in the deed. GOPAL SINGH v, ISMAIL ~ 

Pesh. 426 (a) 
Prior and puisne mortgagees—Suit by each 
without impleading the other~Sales in execution 

—Resistance of purchaser under prior mortgage 

decree—Right to bring fresh suit to enforce prior 

morigage against purchaser under second mortgage. 

Where two successive mortgagees brought separate 
suits to enforce their mortgages without impleading 
each other as parties to their suits, and the mortgaged 
property was put up for saleand soldin execution 
of each decree and the purchaser under the first 
mortgagee’s decree being resisted by the second 
mortgagee-purchaser, instituted a fresh suit on the 
first mortgage for a sale of the mortgaged property, 
giving an opportunity to the purchaser under the 
second mortgage to redeem him : 

Held, that the suit was maintainable. VENKATASAMI 
CHETTIAR V. SANKARANARAYANAN CHETTIAR Mad 623 

Property mortgaged to two—Decree obtained 
by second—Third party purchasing property in 
execution—Suit by prior mortgagee on his own 
mortgage—Only mortgagor made party—Suit for 
possession against third party and mortgagee— Prior 
mortgagee, if enitiled to decree for possession on 
declaration of title—If entitled to decree for 
possession subject to third party's right of redemp- 
tion— His remedy—Surt to enforce his mortgage— 

Limitation, j 

Certain property was mortgaged to two persons, 
The second mortgagee brought a suit and obtained 
a decree, In execution of it, the third party who 
purchased the property, was put in possession, The 
prior mortgagee instituted a suit on his own 
mortgage subsequent to the suit by the second 
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mortgagee in which only the mortgagor was im- 
pleaded and obtained a decree and purchased the 
property himself. The prior mortgagee then filed 
a suit against the mortgagor and the third party 
for recovery of possession : 

Held, that he could not recover possession on 
declaration of title, neither could he get a decrés 
for possession subject to the third party's right to 
redeem. The prior mortgagee on.the basis of his pur- 
chase could not claim the equity of redemption 
as against the third party in whom the rights 
of the second mortgagee as well as the rights -of 
the mortgagor were vested, He could no doubt 
fall back upon the first mortgages but he could 


not recover possession on the strength of that ` 


mortgage, as that mortgage being a simple mort- 
gage did not give him any right to possession 
Whatever right the prior mortgagee might have 
under the first mortgage could no doubt be en- 
forced by him by a proper proceeding taken for 
the purpose. If 12 years from the date when the 
mortgage money payable on the first mortgage 
became due had elapsed before the institution 
of the suit, the suit could not be treated asa suit to 
enforce the first mortgage on which the prior 
mortgagee in any view of the case was entitled to 
fall back and he could not claim any deduction 
of time during which alleged fusion of his rights 
as mortgagee and purchaser of mortgagor's rights 
by virtue of his being auction purchaser at the 
mortgage sale subsisted. JAGAT OHANDRA Dev, ABDUL 
RABHID -a y =. Cal. 868 
—— Representative of mortgagor buying mortgagee 

rights —Mortgage, whether ceases to exist—Intention. 

The question whether a mortgage ceases to exist 
when a representative of the mortgagor purchases 
mortgagee rights, is one of intention of the 
parties. RADHA KISHAN v. Faxuaruppin Lak, 695 

+— Subrogation — Subsequent mortgagee pay- 
ing off prior mortgagee—Question of priority over 
intermediate mortgagee is one of intention—Paid-up 
prior mortgage-deeds taken back—Effect of. 

Where the subsequent mortgagee has paid off prior 
mortgages out of the consideration for the mortgage 
in his favour, the question whether he is, therefore, 
entitled to priority overan intermediate mortgagee 
which was not disclosed to him at the time of his 
mortgage is primarily one of intention which is 
ordinarily a question of fact. The fact that the sub- 
sequent mortgagee took back the mortgage-deeds 
from the prior mortgagees when he redeemed the 
mortgages and retained them with himself, clearly 
shows an intention that he intended to keep the 
mortgages paid off by him alive for his benefit, 
ABDUL MAJID v. Buaawaxt KISHORE Lah, 706 
—Suit for redemption —Onus to prove that 

mortgage is still subsisting, if on plaintiff— 

Acknowledgment —Onus of proof that it was in time, 

also on platinti f. 

In a suit for redemption of a mortgage, the onus 
lies on the plaintiff to show that at the timeof the 
suit their mortgage was still subsisting and if 
they endeavour to rely onan acknowledgment, the 
onus still lies on them to prove that the acknow- 








ledgment was within time. Gian OHAND v. SHER 
MOHAMMAD Lah. 773 
———- Usufructuary mortgagee— Conversion of 


‘mortgaged property into cash—Hneumbrance, if 
transferred to property substituted for original 
mortgage--Right to possession of substituted security. 
Usufructuary mortgagee has an incumbrance on the 

mortgaged property,and if such mortgaged property is 
converted intocash, the encumbrance ‘is transferred 
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from the property originally mortgaged to the one sub- 
stituted therefor. The  usufructuary mortgagee ia 
certainly entitled to possession of the substituted 
security in the same manner as he hala right to the 
possession of t1s propart~ originally movtgagid 

The plaintiff was a simple mortezages under a 
deed of 1903 and a usufrastuary mortzazee undera 
mortgaged 
under the two being the same. Tne defsiyiant wag 
a simpie mortgagee in respect of part of iaat prop- 
erty under.a deed of 1914. The defendant obtained 
a decree-for sale on fort of his mortzage anl nad 
the property mortgaged io him sold and purchased, 
at any rate part thereof, hinsalf. The prior mort- 
gages enforced his mortgagsa of 1909 anl had the 
mortgaged property suid. The mortgage of 1909 
was satisfied iu fall and a surplus was left in Court. 
In the meantime, the defendant whose mortgage of 
1918, wasnot satisfied in full, obtained a decree 
under O. XXXLV, r. 6, Oivil Procedure Code. In 
execution of his simple money decres thus obtained 
he attached the surplus in Court and recovered it, 
The plaintiff then brought the suit claiming the 
entire sum fromthe defendant on the allegation 
that as usufructuary mortgagee under the deed of 
1913 he is entitled to it: 

Held, thatthe „plaintif was entitled toa charge 
on the substituted security in the shape of the 
‘surplus sale proceeds left after the satisfaction of the 
deed of 1909, andas the defendant withdrew it, 
the funds inhis hand were subject to the encum- 
brance in favour of the plaintiff who could, there- 
fore, recover the same from the defendant. GANGA 
BAHAI V. JANKI All. 1002 

Tenunts-in-common—One of sev:ral mort- 
gagees bringing sutt for sale of entire mortgaged pro- 
perty —Co-mortgayees mude defendants —Plaintiff, 
af should sue jor mortgage money. 

Where one of several iuortgagees who are tenants 
in common brinzs a suit for sale of the entire 
mortgaged property, making his CU-morigagees 
defendants, they having refused to join with him as 
plaintiffs, he need not sue for the mortgage money. 
LAOHHAMI NARAIN v. BABU RAM All. 437 
Motor Vehicles Rules (under Act VIII of 1914), 

rr. 18, 79 —“Hegistering Authority”, whether 

means the person who gave the licence" Permit”, if 
can be suspended, 

“The Registering Authority” contemplated under 
r. 18, Motor Vehicles Rules, does not necessarily 
mean the person who actually gave the licence. 
The article “the” affixed to “registering Authority” 
in r. 18, Motor Vehicles Rules, ix used in its 
grammatical sense and is grammatically co:rect and 
does not refer to tue authority whicn issued bhe licence. 
Consequently the Superintendent of Police of any 
District within which an offunce is committed can 
suspend the registration in case of any breach 
mentioned in r, lë. 

Where by law major power is given, the minor 

ower is included,and ifthe Registering Authority 

as power to rescind the “permit? under ry. 79 
of the Motor Vehivies Rules, it certainly has power 
to “suspend italso.” ALI Kaza KHAN V. ABDUL Kare 
KHAN Oudh 31 
Muhammadan Law—Dlvorce -Kitabia wife, of 

cun be divorced vy talak, 

A Muhammadan husbaud can divorce a kitabia by 
talak under Muhammadan Law. MUNUHERJI CURSETJL 
V. JLBSIZ GRANT Bom 1075 
Dower, Ses Criminal Procedure Code, 1598, 

561 
during 
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death-bed iliness—Extent of validity—Onus of 

proof of voluntary nature of relinquishment. 

A relinquishment of dower by a Muhammadan 
wife during death illness ia valid only to the extent 
of one-third. It is for the person who sets up a case 


of relinquishment toshow that the relinquishment ~ 


was made by the lady voluntarily and of her own 
free will und without any pressure of any kind. 
Sssgap HUSAIN v. MUHAMMAD SAYID Hasan: All, 434 
—Endowment—Ilnheritance. Nek slullagiri 
Funeral expensesWhether a charge on 
assets, A 
Accurding to the Muhammadan Law the assets of 
the deceased are hable for the money spent on the 
funsral ceremonies of the deceased, but the amount 
which may have been spentfor securing the peace 








of the soul of deceased would not be a charge on 
the assets, SAJJAD Husain v. MUHAMMAD SAYID HASAN 
All. 434 


-—— Gift, rules of—Applicability to gift made 
in lieu of dower debt. 

The provisions of Muhammadan Law applicable 
to gifts do not apply to a so-called gift made in 
lieu of a dower debt, that is kiba-bil-ewaz, which 
is really of the nature of a sale. Hence it is not 
necessary inthe case of a Aiba-bil-ewaz for posses- 
gion to be transferred. Amina v, LAKHMI CHAND 

Lah. 979 

————Trust for benefit of minor children 

and others—Setilor mot sole trustee— Transfer of 
possession, tf essential. 

in order to constitute a valid gift by a father 
in favour of his minor children it is not neces- 
sary to transfer possession, but proof of bona fide 
intention to give should be established. But where 
the trust is not merely for ihe benefit of the minor 
children of the settlor, but also of others and 
because the settlor has not constituted himself the 
sole trustee but there are others as well, the 
transfer of possession is necessary under the 
Muhammadan Law. WUGRABAI », MUHAMMADALI 
AHMEDALI Bom. 984 
- Legitimacy —Marriage between man and 

woman sudsisting—Sons born to woman by another 

person—ons, if legitimate sons of that other, 

Under Muhammadan Law, the subsisting marriage 
between a woman and a man is a legal bar to any 
legitimate connection between her and another person 
and, therefore, the sons born from the latter canuot 
be treated as his legitimate sons, Niaz MUHAMMAD 
r. YUGAF KHAN Lah, 733 


— ——Marz-ul-maut—Conditions for application 
of doctrine. 

Under Muhammadan Law, for the application of 
the doctrine of marz-ul-maut it must be shown that 
the illness wasthe immecaiate cause of the death 
and that there was an apprehension of death in the 
nund of the donor. The question as to whether or 
not 1u a particular case a gift was made during 
marz-ul-maut will depend on the circumstances of 
each case and no hard and fast rule can be laid 
aown which will be applicable to all cases, Sagsap 
FLUSAIN v. MUHABMAD SAYID Hasan Al. 434 
Restitution of conjugal rights— Marriage 

during iddat — Consummatwn ajler expiry of 

iddui- Whether entitles husband to decree. 

Under Muhsmnucan Law ifthe marriage between 
the parties is performed uwing the tadat period 
of the woman it isinvalid. The mere fact that 
the marnage isconsummated after the expiry of 
be iddat period does not entitle the husband to a 
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decree for restitution of conjugal rights. Baxat Bist 
v. Qars DIN Lah. 677 
Wadqf— Dedication for reciting Koran over 

: tomb of private person, whether creates valid wakf 
~—T'est of validity—Mussalman Waqf Validating Act 

(VI of 1913), effect of. 

_ A dedication of properties, the income of which 
is to be devoted mereiy forthe purpose of reciting 
the Koran over the tomb of a private person, does 
not create a valid wakf under the Muhammadan Law. 
In.order tbat there may be a valid wari the pur- 
peses must be charitable, and the Mussalman Wakf 
Validating Act .VI of 1913 has not effected any 
change in the law in this respect. O. KuNnHAMUTTY 
v. | BONDIKKODAN AHMAD MUDALIAR Mad. 151 
‘women a nn ——= Personal gift to spiritual guide— 

Mere fact that income of property has been 

appropriated for upkeép of. mosque—Whether shows 

property was endowed property—Absence of evidence 
to show that it was wagf etther by dedication or user 

—Endowment, f 

A present in the nature of a personal gift toa spi- 
ritual guide’ cannot be said to constitute a wagf. 
The mere fact that the income arising out of the 
property in suit had heen appropriated for the 
upkeep of a mosque not sufficient proof that it was 
endowed property. Similarly where the finding 
is that there was an arrangement by which the 
property was put under tbe management of the 
family with a view to the application of the income 
in the ursand fatiha ceremonies - at the tomb of 
the original owner, an oral dedication cannot be 
inferred and the property cannot be said to be 
wagf . property. ; 

When the documentary evidence does not bear 
out the case taat the property is wagf either by 
dedication or user and as regards oral evidence 
the utmost thatthe witnesses have said is that the 
income of the property have long been used for 
purposes of the shrineand there is nothing to prove 
that the property in question was ever made ‘wagf 
or set apart in perpetuity for any pious object by 
anybody, the evidence cannot bsheld to be 
sufficient to prove the wagf natureof the property. 
AHMAD ASHRAF V, MURTAZA ASHRAF Oudh 1023 
Mullagiri land —Inheritance—Whether governed by 

personal law of holder—Liability to partition - 

Muhammadan Law—Hndowment—Inheritance. 

Under Muhammadan Law, no right of inheritance 
attaches to an endowment and Mullagiri land is 
governed as to inheritance by the personal law of the 
holder and is subject to partition, MAKTUMs4B ABDUL- 
HAK V, TIADABHAT MoHIDIN Bom. 684 (b) 
Mussalman Waqf Act (XLII of 1923), s. 10— 

Prosecution under— Jurisdiction of Magistrate to 

determine if property is wakf ornot—Proof that 

person charged is mutawalli~Necessity of—Default 
proved or admitied—Plea of reasonable cause— 

Burden of proof on accused. 

In a prosecution under s. 10, Mussalman Waqf 
Act, 1923, itis necessary inthe first place for the 
prosecution to show that the person charged is the 
mutawalli of the wagf. If that fact is denied, 
it the Magistrate may hear evidence on 
the point and determine it in the usual way. 
If he finds that the person charged is a mutawallt 
then the next question is whether there has been 
default under the Act, Ifthe default is proved or. 
admitted and the person charged says that he had 
reasonable cause for making default, then the burden 
of proof of that is upon him. The Magistrate in 
such proceedings has jurisdiction to determine the 
question whether the property is wagyeproperty or not, 


* ae 
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There is hô foundation for the argument that the 

Act only applies in cases in which the wakf is admit- 

ted, In re SIRDAR SAYEDNA Taser SAIFUDIN Bom. 940 

Mussalman Waqf Valldating Act (VI of 1913', 

effect of. Sege Muhammadan Law 151 
is a ama for—-Revenue Officer, responsi- 
ity of. , 

_ Aù ofder for mutation is. an order made by a 

Revenue Officer in the exercise of functions conferred 

upon him by the Land Registration Act He alone 
_ is tesponsible for it. Noti¢es in cofinection with a 
sale are also published by the Collectorate and 
upon his own responsibility. The proprietors are in 
no way responsible for it and have nothing to do 
with it. RAMGOPAL Das Naskar v, PURNACHANDRA Roy 

Cal. 444 
Negotiable Instruments Act (XXVI of 1881), 

38.4, 5—Unconditional promise to pay— Pro-note 

if can be by instalments, — E 

Where a document sets out the fact of the amount 
of debt being owing.from the father of defendants 
and then states that the total of Rs 400 will be 
paid in four instalments on the dates fixed in four 
years. with interest at 1 percent, per mensem, it 
is an unconditional promise to pay, and therefore, 
the document is a promissory note within the mean- 
ing of s: 4 ofthe Negotiable Instruments Act. 

Section 5, para. ?; Negotiable Instruments Act, 
shows that a promissory note may be by instal- 
ments, Léxamt Dds v. Lakno RAM All. 517 

s. 8. Set Negotiable Instruments Act, 1881, 

8.16 575 
—— 85, 16, 37, 8—Hndorsement- Any specific 

form or words, if necessary—Liabilitu of maker 
of promissory note to holder— Holder haring paid 
tonsidération— Whether can recover amount, even if 
promissory note were originally made without 
consideration: 

Section 16 of the Negotiable Instrumente Act does 
not lay down any specific form or words which 
necessary for an endorsement. The endorsement 
need not bear the words that the plaintiff will be 
entitled to realise the amount by bringing a suit 
against the defendant. Under s. 37 of the Negotiable 
Instrument Act, the maker of a promissory note is 
. Hable to its purchaser, who is a holder within the 

meaning ofs.8 ofthe Act Where itis found that 

the holder paid consideration for the note, he can 

recover the amount due on it even if it was originally 

made without consideration, Basu | anv. BuppHao 
Oudh 575 

——~— $8, 44—Hvidence Act (I of 879), e 92—~— 

Suit on promissory note executed for prior note— 

Plea of payment under prior note and contem- 

poraneous oral agreement to look into accounis— 

Maintainability—— Partial failure of consideration. 

In a suit on a promissory note which was 
executed in consideration of the amount due ona 
previous note, the defendant pleaded that he had paid 
a certainamount before theexecution of the second 
note and prayed that credit should be given to 
him for this amount on the ground that there was 
an agreement contemporaneous with the second 
note that accounts should be subsequently looked 
into and the liability of the parties determined 
accordingly, notwithstanding the particular figure 
inserted in the second note and that the considera- 
tion should be deemed to have failed to the extent 
of this amount: 

Held, that even assuming that the plea of con- 
temporanecus agreement was inadmissible in evi- 
dence under s. $2 of the Evidence Act, the plea 
gould be ‘considered gg one of partial failure 
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of consideration which could be heard under s. 44 
of the Negotiable Instruments Act, DHANAKODI 
BaLasuBRAMANIA CHETTTAR V. VENKATRAMA CHETTIAR 
Mad. 579 
——- ——-$, 79— Promissory note—Interest expressly 
mentioned—Interest, when can be disallowed up to 
the date of realization—Stipulated rate up to 
decree~6 per cent. from decree to realization— 
Interest. 
Where the rate of interest payable on a promis- 
sory nots is expressly stipulated, the Court cannot 
reduce the rate to be paid up toa date fixed by it 


_after the institution of the suit, unless it is exorbitant 


or: penal in its nature or offends against any other 
provision of law. Jt is, however, not necessary to 
allow the stipulated rate of interest up to the realisa- 
tion of the money dueto the plaintiff. The require- 
ments of s. 79, Negotiable Instruments Act, will 
be satisfied, if interest at the stipulated rate is 
allowed up to the date of the decree of the triak 
Court, and thereafter at 6 per cent. per annum 
up tothe date of realisation. BHAGWANTI v, ATMA 
SINGH Lah, 470 
a — $, 80-—Interest, when should begin to run, 
Ser Promissory note 523 
$.118 (a)—Preswmption as to consideration 
ander 3, 118 (a)~-Presumption not taken into account 
by lower Court— Decision, if vitiated. 

In the case of a promissory note a presumption 
arises under s. 118 (a) of the Negotiable Instruments 
Act that it was made for consideration. Where the 
lower Oourt hasnot taken this presumption into 
account, as it did not hold Ske document to be a 
promissory note, the decision on the question 
whether there was consideration or notis vitiated by 
the failure to consider this presumption of law. 
LAKHAI Das v, Lakno Ram All. 517 
Occupancy holding— Well appurtenant to occu- 

paney holding — Sale of—Legality—-Decision of 

executing Court to contrary—Effect of— Destruction 
of we'l, sale of which is twllegal—Legality of. 

If the salé of a well appurtenant to an occupancy 
holding by auction in execution of a decree, is 
invalid being contrary to the provisions of the Agra 
Tenancy Act, the fact that there is a decision of the 
Execution Court to the contrary will be ofno avail. 
In such a case the purchaser has noright to re- 
move the bricks andcther materials of the well 
because ifa transfer by a sale is illegal, the total 
destruction of the well as such must be illegal. Suks- 
DEO v, Donare All. 383 
Occupancy rights—Co-sharer landlord purchasing 

non-transferable occupancy holding—Whether can 

sue for ejectment of trespasser. 

A purchase bya co-sharer landlord of a non- 
transferable occupancy holding is good against 
everybody except the co-sharers and consequently 
he can sue for ejectment ofa trespasser., NAYRBALI 
Sarkar v. LALIT Mogan Roy Cal 714 
Orissa Tenancy Act (il of 1913), s.232—Dispute 

between parties regarding existence of occupancy 

right— Compromise settling dispute—S 232, if 

applies, , 

Section 232, Orissa Tenancy Act, will invalidate 
contracts between landlord and tenantif they take 
an occupaucy right in existence at the date of 
the contract; but it has no application to cases 
where there is a dispute between the pirties 
regarding the existence of the occupancy right 
itself and the ec»smpromise settles the dispute 
either by affirming or by denying the oc2upaucy 
right the case may be. MADHUSUDAN MAHANTY v. 
NogorraM Banik Pat, 849 
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Oudh Estates Act (| of 1869)—Succession to estate 
—Rule of primogeniture—Shifting character of 
title to estate from one branch to another— Whether 
shows adverse possession, 

Where A was recognised as the taluqdar and 
succession was governed by the rule of primogeni- 
ture but on his death, the taluga was mutated in 
favour of his cousin N, though A had left him 
surviving ason who wasa minor atthe time, and 
immediately after the death of A's son, the latter's 
uncle S entered into joint possession with N until 
he died after which S was recorded as the sole 
owner : 

Held, that tbe shifting character of the title to 
the estate from one branch of the descendants of 
the common ancestor to another branch, did not 
warrant the conclusion that 
adveree to the person who wasentitled to thein- 
heritance according to the rule of primogeniture and 
the possession of N was,at its inception, merely 
permissive and was not converted into adverse 
possession. Hyaz ALI Qrpwar v. Sproran MANAGER, 
Oourt or Warps, BALRAMPUR ESTATE P. C.27 

— 85. 3, 8—Proprietor acquiring permanent 
heritable and transferable right in estate— Death 
before promulgation of Statute—Whether affects 
his status or rights, 

Where as declared by s. 3 of the Oudh Estates 
Act a proprietor had already acquired “ a permanent, 
heritable and transferable right in the estate” and 
was, therefore, a talugdar as contemplated by the 
legislature, his death before the promulgation of the 
Statute makes no difference in his status or in hig 
rights. EJaz ALI QIDWAI v. SPEOIAL MANAGER, Covurr 
or Warps, BALRAMPUR ESTATES P. C. 27 
——— 8. 8— Entries in lists under s. 8—Effect of, 

Entries of dead men’s names in the lists framed 
under s. 8 of the Oudh Estates Act, are not uncom- 
mon. EJAZ ALI QIDWAI v. SPEOIAL MANAGER, Court or 
WARDS, BALRAMPUR [state P. C. 27 
S. 8—Second list under s. 8&—-Recital as to 
custom—Whether rebuttable. - 

The second list framed under s. 8 of the Act 
containing a recital of the family custom by which 
the estate is inherited by a single beir, is conclu- 
sive evidence only as to the talugdari property. 
As regards the other property, it merely raises a 
presumption in favour of the existence of the 
custom, but the presumption can be rebutted. 





Ejaz ALI Qipwar v. SPEOIAL MANAGER, Conrr or 
Warns BALRAMPUR ESTATE P.C. 27 
———— 88. 8, 10—Evidentiary value of lists of 


taluqdars. 

The Oourts are enjoined by s. 10 of the Oudh 
Hstates Act to take judicial notice of the lists of the 
talugdars and to regard them as conclusive evidence 
that the persons named therein were talugdars within 
the meaning of the Act. Itsaz Art Qrpwar v SPROTAL 
MANAGER, Court of Warps, | ALRAMPUR Estate P.O, 27 
—~—--—S. 23—Succession to non-talugqdari villages 

and taluga of Ambhapur— Whether governed by 

rule of primogeniture. 

The succession te the non-talugdari villages ag 
well as to the taluga of Ambhapur is governed by 
the rule of primogeniture. EJAZ ALI QIDWAI v, SPEOIAL 
MANAGER, Court or Warps, BALRAMPUR MSTATE P.C. 27 
Oudh Rent Act (XIN of 1886), s. 108, cl. (2). Sun 

Oudh Rent Act, 1856, ss. 116, 119 263 
s 108, cl. 10—Suit exclusively within 

jurisdiction of Revenue Court—Subsequent suit in 

Civil Court to annul its decree—Competency of, 

When a matter exclusively within the jurisdiction 
of a Court of Kevenue has been tried and. decided 
by the Conrt, as be.ween the parties, no subsequent 
suit will lie ina Oivil Court having for its sole 
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object the annulment of the decree passed by the 

Court of Revenue. Ram Her v. Pretar Nata Oudh 87 

— $. 108, cl 10— Suit under—Plaintiff 
establishing in Revenue Court his right to posses- 
sion as tenant—Defendant, if can obtain decree 
from Civil Court for ejectment as mere trespasser. 

When a plaintiff in the Revenue Courts has estab- 
lished his right to possession as a tenant then it 
is notopen to the defendant to obtain 2 decres 
from the Civil Court for the ejectment of the plaint- 
iffas a mere trespasser, Ram Her v. PIRTHI NATH 

Oudh 87 
mS. 108, cl. 10— Suit under s. 108, cl. 10-—All 
co-sharers, if can be joined as co-defendants. 

A suit under s. ‘08, cl. 10, Oudh Rent Act is asuit 
by a tenant and it should be brought against the lend- 
lord. Sucha suit being onefor the recovery of the 
occupancy of any land from which the tenant had 
been illegally jected by the landlord, all the co- 
sharers can be impleaded, as co-defendants, Ram HET 
v, PIRTHI Natu ME -` Oudh 87° 
$S.113,135—Swit not only for recovery of 

arrears of rent but also for determination of rent 

and for ejectment — Whether can be tried by 

Assistant Collector of Second Class—Civil Procedure 

Cade (Act V of 1908, s, 15—Whether applies. 

A suit whichis not only for recovery of arrears ' 
of rent but also for determination of the rent and 
for ejectment of the defendants cannot be tried by 
an Assistant Collector of the Second Class, owing 
to the provisions of s, 113, Oudh Rent Act. As 
under s. 135 of the Act the provisions of the Oivil 
Procedure Code, shall, sofar as they are nol incon- 
sistent with the provisions of the Oudh Rent Act, 
apply to suits under this Act, and as owing to the 
provisions of s. 113 of the Act, an Assistant Collec- 
tor of the Second Class is not empowered to try 
suits for determination of rent or for ejectment of 
the defendants, it cannot be said that according te 
s. l5ofthe Code of Civil Procedure, a suit of the 
above natureshould have been filed in the Court of 








the Assistant Collector ofthe Second Class. Fazar > 
MUHAMMAD KHAN v. MUHAMMAD HABIB Oudh 91 ' 
—-——-—88, 116, 119, 108, cl. (2), 127, sub-s. 


(1) (2)—Suit for arrears of rent and ejectment— 

Appeal against decree, where lies—Decree for 

ejectment without decree for arrears of rent— 

Legality of, 

Under s. 116 of the Oudh Rent Act an appeal 
from a decree made byan Assistant Collector of the 
First Olass lies ordinarily to the Commissioner but 
the provisions of s. 116 are subject tothe provisions 
of s. 1}9. Unders. 119an appeal from an original 
decree of an Assistant Collector ofthe First Class 
in asuit unders, 108, cl. (2) lies to the District 
Judge ifthe value of the suit does not exceed 
Rs. 5,000. The suit under s. 127 in so far as 
it is a suit for rent is a suit of the des- 
cription mentioned in s. 108, cl (2) and, therefore, 
an appeal againstu decree passed by the Assistant 
Collector in sucha suit must le to the District 
Judge The fact that the decree passed by the 
trial Court was for ejectment only is immaterial. 
The suit being a suit for arrears of rent under 
s. 127, cl. (1) a decree for ejectment can only be 
passed as a consequential relief, on the application 
of the plaintiff, if a decree for arrears of rent has 
already been passed. : 

Section 127, sub-s. 12), Oudh Rent Act makes ıt - 
clear that a decree for ejectment can only be passed 
under that sub-section when a Court has passed a 
decree for arrears of rent under sub-s, (l). If, 
therefore, the Oourt failsto pass a decree for arrears: 
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of rent under sub-s. (1), it has no jurisdiction to 
pass a decree for ejectment, BHAGWAN DUTTA v. 
BaLBHADDAR Oudh 263 
—— 38, 185. Sez Oudh Rent Act, 1886, s. 113 91 
Part performance. Ser Transfer of Property Act, 

1282, s. 53-A 13,474 
————- doctrine of—How far applicable in India. 

Ses Transfer of Property Act, 1852, ss. 53-A, oF 


55 (4) 

Partition sult—Decree for partition, if can be 
passed in the absence of a co-sharer. 

In a partition suit, no decree can be passed for 
partition in the absence of a single co-sharer of the 
village. CHURAMAN Mauro v. BHATU Manto Pat. 856 
Penal Code (Act XLV of 1860), s. 21. Sze 

Bombay Tolls on Roads and Bridges Act, 1675, 

s. 11 556 

s, 21, cl. (10)—Chairman of Co-operative 

Credit Society, whether a public servant—Sanction 

for prosecution, if necessary—Criminal Procedure 

Code (Act V of 1898), s. 197. 

The Chairman of s Co-operative Credit Society is 
not a public servant within the meaning of 8. 21, 
cl, (10), Penal Code, and hence sanction under s, 197, 
Oriminal Procedure Code, is not necessary to his 
prosecution. SHRIDHAR MAHADEO PATHAK v. EMPEROR 

Bom. 600 
e—a 6, 21, Cl (10)—“For any secular common 

purpose of any village, town or District,” in s. 21 

(10), if governs the whole section. 

The clause “for any secular common purpose of 
any village, town or District" in s. 21, el. (10), 
Penal Code, governs the section and it must be 
for a public purpose that the money was received 
or expended. SHRIDHAR MAHADEO PATHAK Te EMPEROR 

Bom. 600 

ss, 34, 302, 396— Question whether act 
done is in furtherance of common intention, if one 
of fact—-It can be inferred from circumstances— 

One of robbers committing murder—Carrying fire- 

arms by some to the knowledge of the rest—Use of 

fire-arms with fatal effect—Presumption regarding 
common intention. 

Whether or not a criminal act is done by several 
persons in furtherance of the common intention 
of all, isa question of fact to be determined on 
a consideration ofthe facts in each case, and the 
common intention may be inferred from the cir- 
cumstances disclosed in the evidence, and need not 
be the subject of an express agreement between 
the persons concerned. No presumtio facti or juris 
arises in such circumstances, the question of fact 
depending not upon a legal presumption, but upon 
the inference that the Oourt draws from the evi- 
dence adduced at the trial, 

A common intention to carry out an unlawful 
design at all costs, even at the cost overcoming 
resistance, or evading capture by taking life, is 
sufficient, Without mincing matters the presump- 
tion of a common intention to add murder, if 
necessary, to robbery, is not easily avoided, 
where all, or some to the knowledge of the rest 
of those engaged in the enterprise, are proved to 
have carried fire-arms, and fire-arms have been used 
with fatal effect. 

Per Baguley, J.—If from the evidence as a whole 
and all the surrounding circumstances of the case, 
the Court is of opinion that a legitimate deduction 
may be made that at the time the robbery oc- 
curred the band of robbers, or any of them, had 
formed the intention of committing robbery, and 
jf necessary, of killing in order to carry out the 
yobbery successfully, each and all of the robbers 
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who had formed that common intention are 
liable to be convicted under s. 302, Penal Oode 
read with s. 34 of the same Code. EMPEROR v, Noa 
AUNG THEIN Rang. 881 F. B. 
ss. 34, 304—Two persons having common 
wnteniton to beat the party of which deceased was a 
member —Deceased dying asa consequence of blows 
struck in that beating—Ojfence under ss, 304, 34, if 
committed— Sentence, 
Where two persons had a common intention of 
beating the party of which the deceased was a mem- 
ber and thedeceased died as a consequence of a` 
blow struck in that beating, both the accused are 
responsible under ss, 304, 33, Penal Code. 





_. [Held, that the sentence of two years’ rigorous 
Imprisonment and afine of Rs. 150 each was not 
excessive.| HAIDER v. EMPEROR All, 628 





S. 71. See Oriminal Procedure Code, 1898, 





8, 35 75 
S. 99—Civil Procedure Code (Act V of 1908) 

0. XXXVIH, r. 5 (3), ; Al, r. 105 

—Court employing a Vakil to secure attachment 

—Vakil, ifa public servant—Quarrel and attack 

on Vakil's party—Omission to record reasons in 

order appointing Vakil—~—Whether gives rise to 
right of private defence to accused-- Provisions of 

O. XXI,r.105, if only directory. 

Where the Court employed a Vakil to secure an 
attachment as the application required immediate 
attachment and the Court could not secure an amin or 
bailiff to make the attachment: 

Held, that at the time of securing the attachment 
the Vakil was a public servant acting in good 
faith under colour of his office and the mere 
omission to record the reasons in the order appoint- 
ing him had no bearing in the case arising out of 
a quarrel and attack on the muharrir of the Vakil 
and others during the attachment, and did not 
give rise to any right of private defence, as the 
provision under O. XXI, r. 105, Civil Procedure 
Code, for recording reasons may be taken to be not 
mandatory but directory. Tes SINGH v, EMPEROR 

All, 631 

ss. 100, 302—Plea of right of private de- 
fence—Onus—Presumption of absence of circum- 
stances bringing case within exceptions—Evidence 

Act (I of 1872), s. 105. 

If the accused ina murder case choose to plead 
the right of private defence of person and property 
inthe course of which they caused the death of ` 
deceased, then the burden of proving the existence 
of circumstances bringing their case within one 
ofthe several exceptions inthe Penal Code. or 
within any special exception of that Code ‘lies 
upon them, and under s. 105 of the Evidence Act 
the Oourtis bound to presume the absennce of such 
ideal arr RAMESHWAR v. EMPEROR Oudh 697 

S 





Sez Oriminal Procedure Code, 1898, s. 202 325 
See Criminal Procedure Code, 1598, ss, 337 el, 
(2-A) asamended by Act XVIII of 1923 327 


S.116—Abortive attempt to give bribe, af an 
offence. 

Section 116, Penal Code makes on abortive attempt 
at giving a bribe an offence from the point of view of 
the person who offers it. RAHIMULLAH v, EMPEROR 

tes Pesh. 910 
Ss, 120-B, Sze Criminal Procedure Code 

a 337, cl. (2A) as amended by Act XVII 

of 192 
man 88. 124A, 153-A- Speech before Railway 

Union meeting—very calamity that falls to the 

country and people's suffering attributed tg 
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Government— Exhortation to people of the Union to 

bring in the examples of Soviet Russia and Ireland 

—Offences under ss.124-A, 153-4, if made out— 

Sentence of two years’ rigorous imprisonment— 

Whether can be reduced—Test on questton of 

sentence—Criminal trial. 

The accused made a speech at a meeting of the 
Railway Union snd it was clear from the speech that 
every calamity or evil or misfortune that falla to the 
country and suffering by the people is imputed to the 
Government, which is also accused of hostility and 
indifferenee to the welfare of the people. The 
accused was charged under ss. 124-A and 153-A, 
Penal Code, and convicted and sentenced to two 
years’ rigorous imprisonment; 

Held, that the speech was not legitimate, and the 
intention of the accused was to bring the Govera- 
ment into hatred, or contemptand excite, or attempt 
to excite, disaffection towards His Majesty or the 
Government established by law in British India and 
that it was further the intention of the accused to 
promote, or attempt to promote, feelings of enmity 
and hatred between the kisans and the zemindars and 
talugdars of Oudh: l 

Held, also, that the Union at the meeting of which 
the speech was made was an important body and to 
exhort people of that Union and to bring in the 
examples of Soviet Russia and Ireland, to run down 
the zemindars and taluqdars of Oudh, were very 
serious charges and that the High Oourt would not 
interfere in appeal on the question of sentence. 
The test of such cases should always be whether the 
speech was a violent oneand whether the intention 
of the accused was to excite people to commit 
violence. MUNSHI SINGH v. EMPEROR Oudh 671 
ss.147,149 and 326—Offence of unlawful 

assembly — Committing an offence, common object— 

Unlawful assembly not proved—-Conviction under 

substantive offence, though not charged— Legality of. 

Even though the charge of having formed an un- 
lawful assembly with the common object of com- 
mitting an offence fails, the Oourt can convict one 
of the accused of having committed a substantive 
offence. Whena personischarged with being a 
member of an unlawful assembly, one of the members 
of which caused grievous hurt in pursuance ofthe 
common object,there is no necessary implication 
that that particular member is not himself. 

In such a case a person may be convicted of an 
offence, even if there has been no charge in respect of 
it, if the evidence on the record is suchas to estab- 
lish a charge that might have been made. (The 
accused was charged underss. 147, 149, 397 and 148, 
Penal Code, but was convicted under s. 328, Penal 








Code.) Guoussux MAHOMED AMINKHAN ~v. EMPEROR 
Sind 915 

3.149. 
Seg Penal Code, 1860, ss. 304, 30? 808 
Sen Penal Code, 1860, s. 397 1015 





$,153-A, See Penal Code, 1860, s. 124-A ae! 


$,161—Bribe to public servant not in position 
to show favour—Ojfence under s. 161, if committed, 
No offence under s. 161, Penal Code, is committed 
where the public servant to whom the bribe is offered 
is atthe time when the offer is made functus officio 
as to the matter in respect of which the bribe is 








offered. RAHIMULLAH v. EMPEROR Pesh. 910 
s. 186. 

Seg Bihar and Orissa Municipal Act, 1922, ss. 

285, 2°6 187 


Sus Bombay Tolls on Roads and Bridges Act, 1875, 
s, 11 556 
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S, 273 Sere Bibar and Orissa Municipal Act 
1922, s. 287 367 
$. 290—Uriminal Procedure Code (Act V 
of 1898}, ss. 179, 183— Act committed outside British 
India—Annoyance to persons within British India 
—Jurisdiction of Court in British India to try 
offence, | , ; 
The accused conducted a maffiage procession with 
music and fireworksin French territory. He was 
charged ina British Indian Court under s. 290, 
Penal Code, on the ground that people residing in 
British territory in the vicinity of the place where the 
procession was held were disturbed : 
Held, thatas the offence was committed in French 
territory, the British Indian Court had no jurisdiction 


i Oe 





-to try the same even bauek the persons who were 


annoyed by the music and fireworks lived in British 
territory. Section 179, Criminal Procedure Code, 
would notapply toa case of this kind, 

Held, further, that even ifs. 179, Orimioal Proce- 
dure Code would apply toa tase of this kind, an 
offence like this could not be enquired ito ih 
British India without a certificate or sahction of the 
Political Agent or the Local Government of thé 
place where the offence was committed, as requited 
by a. 188, Criminal Procedure Code, SREERAMAMURTRY 





v, EMPEROR Mad, 146 
- ss, 300, 304—Culpable homicide and 
murder— Distinction between—S. 300 implies a 


direct mental 

criminality. 

An cence may amount to culpable bomicide but 
not murder even though none of the exceptions in 
s, 300 are applicable to the case. The clauses of 
s. 300, Penal Code, imply a direct mental intention 
and a special degreé of criminality: 

"Held, on facts, that although the accused, when 
he strangled thedeceased, might be imputed the 
intention of causing snch bodily injury as waa likely 
to cause death, it could not be eaid that be acted 
with the intention of causing such bodily injury as 
he knew to be likely to cause death, or as is sufi- 
cient in the ordinary course of nature to cause 
death and that there was no intention to cause 
death, and thatthe bodily injury was not sufficient 
in the ordinary course of nature to cause death. 
Rasa RAM v. EMPEROR Oudh 93 

s 302. 
See Criminal Procedure Code, 1898, s., 367, cl. Oh 


intention and a special degree of 


Sree Penal Code, 1860, s. 34 881 F. B, 

Sre Penal Code, 1&6", s, 1€0 i 697 
———— S$, 304. . 

SEB Penal Code, 1860, s. 34 628 

SEE Penal Code, 1460, s. 360 "93 


55, 304, 302, 325, 149—Seven persons 
making a deliberate attack on one man and 
causing his death-—-Inteniton of causing. such 
bodily injuries as were likely to cause death or 
knowledge that they were likely by such acts to cause 
his death, clear—Conviction under $, 325 should be 
set aside and accused convicted under 3. 304, 

Seven personsmade a deliberate attack upon one 
man, and ultimately caused his death by fracturing 
hig ribs and rupturing his spleen and inflicting 
three injuries on his head which left him unconscious 
and which might in the opinion of the Medical 
Officer have also resulted in his death. They , 
inflicted 24 injuries onthe deceased, about 20 of 
them being inflicted after the deceased had fallen 
down and was unconscious ; 

Held, that evenif it be assumed that the accused 
had no intention of committing wilful murder of 


y 
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the deceased, still the fact of the infliction of the 
injuries showed that they beat him with these 
intention of causing such bodily injuries as were 
likely to cause hisdeath, or with the knowledge 
that they were likely by such acts to cause his 
death and that in the circumstances of this case all 
the accused were clearly guilty of an offence of 
culpable homicide punishable under s. 304, Penal 
Code, if not of the offence of wilful murder punish- 
able under s 362, Penal Code. Both the intention 
as well as the knowledge that death was likely to 
ensue could be imputed to the accused.’ 

Their Lordships set aside the conviction and 
sentence passedupon the accused for an offence 
under e, 325, Penal Code, read with s, 149, Penal 
Oode, and in lieu thereof convicted all the seven ac- 
cused. of an offence under s. 304, Penal Code, read 
with s.149, Penal Code,] EMPEROR v. Sat Narain 

Oudh 808 


— SS. 307, 100—Scope of 3. 307-—Aitempt to 
commit murder—Hssentials of offence—Intention or 
knowledge—Injury capable of causing death, if 
essential, 

The intention or knowledge, which is necessary to 
copsititute murder, may exist combined with an act 
which falls short of the complete commiasion of that 
ofience, The murderermay do an act towards the 
commission of the murder, but may involuntarily 
fail, of: be intercepted, or prevented from consummat- 
ing the crime, To justifya conviction under s. 307 
of the-Penal Code, it is not essential, that actual 
injury capable of causing death should have been 
inflicted. Although the nature of the injuries caused 
may often give considerable assistance to a Court 
in coming toa finding as to the intention of the 
accused, such intention may also be deduced from 
other circumstances, and may even, in some cases, 
be ascertained without reference at all to the actual 
wounds inflicted upon the person attacked, RAMESH- 





WAR v, EMPEROR Oudh 697 

————---—- S, 323. Sze Criminal Procedure Cede, 1898, 

8. 185 857 
s. 325. Sar Penal Code, 1860, ss. 204, 302 

808 
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8,352, SER Criminal Procedure Code, 1898, 
s, 195 857 





§.353—Public Gambling Act (III of 1867), 
8. 13—Police constable informed by some constables 
that gambling was going on—Right to apprehend 
gamblers without warrant—Accused preventing him 
from proceeding in that direction by use of 
criminal force—Offence under s. 35, if committed. 
Where a Police constable W was informed by 

certain constables that gambling was going on in 
a public place and he was asked to accompany them 
and assist in arresting the gamblers, and when the 
party was some paces from the place where the 
gambling was going on, theaccused rushed forward 
and grappled with W shouting all the time to his 
companions to run away: 

Held, that when W was informed of the gambling, 
he had every reason to believe that the information 
was correct and being a Police Officer he was under 
the law entitled to apprehend the gamblers without 
warrant and was prevented by the accused from 
proceeding in that direction by use of criminal force 
and the accused having thus deterred W from 
discharging his duty which was to arrest the 
gemblers, an offence under s. 353, Penal Code, was 
committed. RAMDEO V EMPEROR All, 740 

im $, 396. Ser Penal Code, 1860, s. 34 
e 881 F. B. 
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gs, 397, 149—S. 397, scope of—Whether 
provides for joint liability. | 

Section 397, Penal Code, does not provide that if a 
gun is used at a dacoity by a person or persons 
unknown, all of the dacoits must bs punished with at 
least seven years’ imprisonment. In other words, the 
section does not provide for joint liability ass 149 
does, ABDUL SALAM V. EMPEROR All, 1015 

—-§, 406. Ser Oriminal Procedure Code, 1898, 

a. 202 325 
—— $8, 408, 467, 477-A— Supervisor cf Society 

misuppropriating money—Getting affixed to debit 

entry false thumb impression—Forgery—Making 
false debit entry—Offences. 

The accused, the supervisor ofa society connected 
with the co-operative movement, misappropriated 
and converted to his own use Rs. 2, which represented 
the pay ofa woman who swept and cleaned his 
office, and he thereby committed an offence under 
s. 498, Penal Code. At the same time and date he 
forged or caused to beaffixed to the receipt of the 
said sweeper woman a thumb-impression, which was 
not of that person and thereby committed a forgery 
punishable under 8.467, Penal Code, and finally be 
defranded the Union by making a false debit entry 
to the effect that the woman had been paid Rs. 2 
when no such payment had been made and thereby 
committed an offence under s. 477-A, Penal 





ode: 

Held, that the necessary element of fraud implying 
wrongful gain to himself and wrongful lossto the 
society was involved inthis case as the accused did 
obtain a gain of Rs. 2tohis family income and that 
it was in fact wrongful, for it was done in a secret 
manner, and not in the way which the Union had 
authorised him to spend money, that is to employ an 
ordinary sweeper to do it and- technically he was 
properly convicted unders. 498 and that he was 
also guilty of forgery under s 467, as he caused to 
be affixed to the debit entry the  .thumb-impression 
ofanother person andof falsification of accounts 
under s. 477-A as he made a false debit entry. 


KESHAVRAO V. EMPEROR Bom, 559 
——S, 409 Sere Criminal Procedure Code, 1898, 
s. 234 320 (b) 
———— SS, 410, 411. Sre Criminal Procedure Oode, 
1898 s. 239, cl. (f) 901 
~ S.411—Pointing out of stolen property, 





whether evidence of possession thereof, 

The mere pointing out or production of prop- 
erty is notin allcases sufficient to fasten guilty 
knowledge. Every case dependson tbe peculiar 
circumstances under which the prosecution relies 
on the pointing out or the production of the prop- 
erty as evidence of possession. 

No hard and fast rule can be laid down for 
inferring from the mere fact of pointing out or 
production of stolen property thatthe knowledge 
of the person pointing it out or producing it must 
be attributed to the fact that he was in conscious 
possession of the property. GHANDALAL KALIDAS v, 
EMPEROR Sind 1038 
ss. 417, 420—Non-disclosure of insolvency 

proceedings against him by borrower—- Whether 

amounts to guilt under s. 425—Finding as to 
technical guilt— Interference in revision, if called 
for. 

Where the accused made a promise to pay the 
balance due from him to the complainant 
within 15 days and the complainant stated 
that he would not have allowed credit to the 
accused if he had known at the time that the 
accused wasan insolvent and the District Magis- 
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trate thought that there were good reasons for 
taking the view that on the facts the accused appeared 
to be technically guilty unders, 420 and that the 
circumstances did not justify an inquiry being 
refused by a Oriminal Oourt: 

Held, that the view of law taken by the District 
Magistrate was not erroneous and in the circumstan- 
ces there was no ground for interference in revision 
by the High Court. Durga Prasan v. EMPEROR 

All 513 
ss. 420, 120-B—Offence under s. 420~ 

Sanction, if necessary. l 

The offence under s. 420, Penal Code, being a 
cognizable offence punishable with imprisonment 
for more than two years, no sanction is necessary for 
a charge under the section. One cannot compel 
the prosecution to get charges framed which require 
sanction. CHANDRA SHEKHAR PRASAD v, EMPEROR 

Pat. 387 
m8. 44.1 — Mere intention to squat, if sufficient 

—Mere knowledge that his act is likely to annoy or 

insult, if sufficient. 

Under s. 441, Penal Code, mere knowledge on the 
part of the accused that his actis likely to annoy, 
insult or intimidate is not sufficient. The required 
intention must exist. Such knowledge coupled with 
other facts may legitimately give rise to an inference 
that the accused had the requisite intention, but 
there must always bean express finding regarding 
the intention and a conviction is not sustainable in 
the absence of such a finding. The only intention 
of “ making thecomplainant’s property his own,” in 





other words, an intention to squat, does not fall 
within the purview of s.441, Penal Code. Srraram 
BALKISHANDAS V, EMPEROR Sind 552 


mmm 88, 457 and 459—Lurking house-trespass 
and grievous hurt in court-yard—Court-yard, not 
proved to be part of house — Offence committed, 
whether under 8, 457 or under s. 459, 

The accused committed lurking house trespass 
and also grievous hurt ina court-yard but it was 
not proved that the court-yard was a part of 
the house : 

Held, that he could be convicted only under 
8.457, Penal Code, and not under s. 459. ENAYET ALI 





v. EMPEROR Cal. 981 
S, . 

Sge Criminal Procedure Code, 1898, s, 337, cl. (2-A) 

as amended by Act XVIII of 1923 eZ 


Sre Penal Code, 1860, s 408 

s. 471 

Seu Criminal Procedure Code, 1898, a. 202 325 

Sez Criminal Procedure Code, 1898, s. «37, cl. (2-A) 
as amended by Act XVIII of 1923 3 

S. 477-A. Sze Penal Code, 1860, s. 408 sii 

s 504. Segs Oriminal Procedure Code, ey 
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Pensions Act (XXII! of 1871), Ss. 6—Relief for 
declaration that dismissal after discharge on invalid 
pension was wrong,and for damages—- Declaration, 
if can be granted. | 
The plaintif brought a suit for declaration against 

the Secretary of State for India in Council for a 

declaration that he was wrongly dismissed after he 

had been discharged on an invalid pension and for 

damage amounting to Rs, 9,900: l 
Held, that if the Oourt was to give a declaration 

to which it can give effect it can only be that the 

order of dismissal of the plaintiff was void. This 
meant that he was entitled to have his pension 
restored to him. That remedy would be clearly 
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barred by s. 6, Pensions Act, which prohibits Courts 
of Law from making any order or decree “by which 
the liability of Governmentto pay any such pension 
or grant as aforesaid is affected directly or indirect- 
ly.” Clearly Government's liability would by such 
a declaration be directly affected; and even if the 
declaration was intended to beused to influence 
Government to restore the pension to the plaintiff 
it would rightly be described as indirectly affecting 
the liability of Government to do so. As regards the 
claim for damages these could be exceedingly 
difficult to assess ; and, certainly, if these were 
to take theshaps ofso many years’ pension, this 
again would be barred by s. 6, Pensions Act, Con- 
sequently, the declaration sought for could not be 
granted. R. T. RANGACHARI V. SECRETARY or STATE 
Mad. 884 
Pleadings. SER Practice 415 
Ports Act (XV of 1908), s 36—G Circular 

No. 49 of 1930—Government of India Act, 1915 

(5 and 6 Geo. V, c. 61), s. 96-B—Civil Service 

Regulation— Rule 55— Government. servant— 

Wrongful dismissal—Sutt against Government for 

damages — Port Officer, tf a Government servant—!'ort 

Office clerks—Right of the Crown to dismiss servante 

—Enquiry before dismissal—Compensation. 

The Port Officer appointed under s. 36 (1), Indian 
Ports Act is the agent or servant of the Local Govern- 
ment appointed by the Local Government to carry out 
the duties prescribed in that section. All his actions 
under s, 36 must be attributed to him . as a Govern- 
ment servant and notas aprivate individual, and 
his actions as a Government servant, must be regard- 
ed as being actions performed on behalf of the 
Secretary of State, 

The Government has always 
employed in the Port Office at Bassein,as coming 
under the Fundamental Rules and the Civil Service 
Regulations, and therefore such a clerk is entitled to 
the benefit of the form of enquiry laid down in the 
rules drafted under s. 96-B of the Government of 
India Act, before he is removed. And he is prima 
facie entitled to damages from the Secretary of 
State, if he is dismissed without such enquiry. 

The G Circular No. 49 of 1930 of the Government 
of Burma is merelya series of directions given by 
Government to its servants, and it gives no rights 
toany person which the Courts can enforce and 
therefore, any infringement of it gives no right to a 
claim for damages. 

The object and effect of s, 986-B andr. 55 ofthe 
Qivil Services (Calssification, Control and Appeal; is 
that while the Crown reserves to itself the right of 
dismissal of its servants at pleasure it provides in 
order to prevent high-handed action on behalf of its 
agents, that the Crown should only exercise its right 
of dismissal at pleasure after the servant concerned 
has obtained the benefit of an enquiry into the 
circumstances in respect of which the Orown might 
or might not exercise its right of dismissal. 

For dismissal or removal from the service of the 
Crown per se the servant has no right of action 
against the Orown. He has a right ofaction only 
when he isremoved from his position without the 
provisions of r. 55 of the Civil Services Rules, having 
been substantially complied with. 

Where a servant is wrongfully dismissed from his 
employment the damages for the dismissal cannot: 
include compensation for the manner of the dismissal 
or for any remarks by an officer in connection 
with the dismissal, orfor his injured feelings, or 
for the loss he may sustain from the fact that the 
dismissal of itself makes it more difficult- for him to 
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obtain fresh employment. SECRETARY of STATE FOR 
INDIA IN Counort v. D’ATTAIDES Rang, 212 
Possessory title—Judgment-debtor in possession, 
dispossessed by stranger, pending execution proceed- 
ing—Auction-purchaser, whether can recover 
possession from stranger. 
Where sometime during 
execution proceedings while the decree-holder was 
endeavouring to sell the shops, a stranger wrong- 
fully dispossesses the judgment-debtor who possibly 
ig not very eager to maintain possession over the 
property which was going to be sold, the judgment- 
debtor being wrongfully dispossessed by the stranger, 
the title in the absence of proof must be presumed to be 
that of the judgment-debtor and the auction-purchaser 
who stands in the shoes of the judgment-debtor 
can recover possession fromthe stranger. BHAGAT 


the pendency of the 


Ram v. NANAK SINGE Lak. 512 
Practice. 
See Civil Procedure Code, 1908, s. 115 921 
See Evidence Act, 1872, 6, 114 479 


Appeal— Court-fees—Court, if bound to give 
time for payment of court-fees on appeal. — 

On rejecting an application to appeal in forma 
pauperis the Gourt is not bound to give time for 
the payment of court-fee onthe appeal. Tixaya Ram v. 
Guansam Das Pesh: 943 
—Commission — Only arguments tn case 

remaining —Application for issue of commission 

at this stage—Rejection of, as being too late— 
ropriety of. 

Wine zee the hearing of the case had come to 
an end in the trial Court, when nothing remained 
but to heararguments, the defendants applied for 
the issue ofa commission to examine the state of 
the works for protection and irrigation in the 
village, but the ae was rejected by the 

e as being too late; ~ l 
ih A that if could not be said that the discretion 
of the trial Court was wrongly exercised when the 
application ao issue of ee was nee 80 

i MBRICH LAL V, MUHAMMAD SAU 
late a stage A ogre 
Inclusion of unnecessary documents 
deprecated —Selection by solicitors—Necessity of. 

Inclusion of Aig pane documents in bonks 

i or appeal, deprecated, 
aa ie duty of the solicitors in this country 
to make a selection of the necessary documents. 
The other papers should be ready at hand in case 
they should be required, In cases of doubt the 
solicitor should take the advice of Counsel on this 
point, Ejaz ALI QIDWAI v, iSpeoran MANAGER, CoURT 
or WARDS TP. GC. 27 
Interference by Appellate Court with findings 

of trial Court—Legality of. PON or 

An Appellate Court will not be justified in inter- 
fering with the findings of fact arrived at by a 
trial Court upon the evidence, except for very strong 
reasons, Ma HLA Kuin v U Kuin MAUNG Rang. 835 
—Pleadings—BurJlen of proof as to limitation 

—Sutt for se of deposit— Proof by defendant 

that particulur demand was made and refused 

limitation, l l 

DAE must show prima facie that his suit 
or cause ofaction is not barred by limitation The 
Civil Procedure Code requires that the plaint should 
set forth the cause ofaction and when Jt accrued and 
if cause of action arose beyond the period allowed 
by any law for the institution ofthe suit, the ground 
upon which exemption from such law is claimed. | 

But when the plaintiff's suit is prima facie 
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within time, then if the defendant alleges that it 
is not within limitation, it isforhim to make out 
such a case. If the defendants wish to defeat the 
claim of the plaintiff on the ground of limitation, 
then if is absolutely necessary for them to plead 
that onaccount ofa particular demand made by 
the plaintiff, the cause of action had accrued not on 
the date alleged in the plaint but on some previous 
date, and on that ground the suit was not within 
limitation. LUGDI v, Har PRASAD All. 415 
Pleadings —Parties should really consider 
their case before coming to Court 

Dictum.—I£ parties really consider what their 
case is before they go to Court, a great deal of 
the trouble which is caused to the litigants would be 
obviated. Firm Srranam-Saam NARAYAN v. JTswart 
CHARAN SARANGI Pat.198 

Principles of equity, when to be followed in 

India. 

The principles of equity, as applied to the 
practice of the Courts of England, should be 
observed in the Courts of India in cases in 
which there is no law extant which lays down a 
different procedure. Nasakumar SINGH DUDHURIA v. 
FATSH Since NAHAR Cal. 108 

Revision— Interlocutory order—Interference 
with, if proper where aggrieved party has 
alternative remedy —Likelihood of party affected 
suffering irremediable harm—- Interference-— 

Propriety of. 

The long-established practice of the Patna High 
Court is not to interfere with interlocutory orders, 
especially when the party who alleges to be aggrieved 
has an alternative remedy open to him. But the 
High Court will not hesitate to interfere with an 
interlocutory order in a proper case where it is 
manifest that ifthe order is not promptly interfered 
with the party affected by the order may suffer an 
irremediable harm, RAM Lat Sanu v. BIBI SAHRA 

Pat, 615 
~———Second Appeal—Power of High Court to 
send issues for trial to first Court. 

The High Court has power in second appeal to 
frame issues and refer them for trial to the first 
Court. Sapasniv Rao v, GHASITHI Bar Nag. 304 
Second appeal— Question of damages — Whether 

can be reviewed by High Court, 

Normally the question of damages is not one 
which is considered in second appeal, But the High 
Court can review the matter in order that sub- 
stantial justice between the parties may be done. 
J, E. Da Fonseca & Co v. ANAND Sineu All, 320 (a) 


Precedents—Decision is authority for what is 
specifically decided. 

A decision is an authority only for that which 
it specifically decides and the fact that every 
possible argument, was not advanced does not 
detract in any way fromthe authority of the decision 
on the specific point. NRISINGHA CHARAN NANDY v. 
RAJNITI PRASAD SINGH Pat. 18 


Pre.empllon -Decree for possession by pre-emption 
on payment of certain amount—Appeal, court-fees 
payable—Court- fees. 

The court-fee payable in memorandum of appeal, 
against a decree granting possession of a house 
by pre-emption on payment of Rs. 700, is ad valorem 
on that amount. Ram LABGAYA v. VAID PARKASH 

Lah. 1047 

Morigagee right, tf immovable property—Sale 

of mortgagee right~Suit for pre-emption, if 

maintainable, l 

Mortgagee rights in land fall within the definition, 
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ofimmovable property and suit for pre-emption 
with respect to sale of such rights may b? main- 
tainable. kapua KISHAN v. PAKHARUDDIN Lah. 695 
————Transfer ofland worth Rs. 300 for land 
worth Rs. 18, cash of Rs. 142 and re-payment of 
debt of Rs. 110—Transaction, whether a sale— 

Collateral of vendor, if can pre-empt. 

Where a vendor transfers his land for Rs. 3(0 
and in return gets from the vendee a land worth 
Rs.18, cash of Rs, 142and re-payment of debt of 
Rs. 140, the transaction is a sale of the land for 
"Rs. 142 and not an exchange and a collateral of the 
vendor isentitled to pre-smption, ALLAH DITTA 2. 
HAJI Lah. 643 
Presidency Towns Insolvency Act (lil of 1909) 

—The object of law of insolvency. 

The object for which the law relating to insol- 
yency was enacted was to provide a scheme under 
which an insolvent debtors estate should be 
distributed, so far at any rate as unsecured 
creditors were concerned, pari passu among the 
creditors of his estate. OrrioiaL Assianrs V. MERCAN- 
TILE BANK or INDIA, LTD. Rang. 221 
wee —8,13 (6)—~Proceedings for postponement of 

question whetherthere was debt or not—Conditional 

adjudication order, if should be added to order for 
furnishing security. 

The actual provision in sub-s, (6), s. 13, Presidency 
Towns Insolvency Act, contemplates that there 
should be a stay for such period as may be necessary 
for the determination of the other matters in issue 
between the parties and that ultimately there shall 
be a trial on the question relating to the debt. 
The sub-section does not contemplate that a condi- 
tional adjudication order should be added, by way 
of sanction, to an order for furnishing security in 
connection with postponement of determination of 
the question as to whether or not there was a debt. 
AHAMED MUHAMMAD PARUK v, PBAFHULLA Natu Tacors 

Cal. 524 
amS, 57—Analogy of 8.57 with doctrine of lis 
pendeng, 

The principles underlying the doctrine of lis 
pendens, are not dissimilar from the principles 
which are to be applied in construing s. 5/ of the 
Presidency Towns Insolvency Act. OFFIOIAL ASSIGNEE 
y. MERCANTILE Bank oF INDIA LTD. Rang. 221 
~-———_ $, 57 proviso—Firm adjudicated insolvent 

— Adjudication annulled—Payment by insolvent— 

Order of annulment set aside in appeal—Payment, 

af void against Official Assignee. 

On April 1, 1933, upon a creditor's petition 
an order was passed on the Original Side of 
High Court adjudicating the Firm insolvent, 
On June 2, 1933 an order was passed by the 
Judge sitting in insolvency annulling the adjudica- 
tion. Ona July 8, 19338, an appeal was filed 
against the order annulling the adjudication. On 
August 21, 1933, the appeal was allowed, and 
the order annulling the adjudication was set aside, 
Meanwhile on August 1, 1933, the Firm had 

aid certain sums to the banks: 

Held, that the effect of theorder passed by the 
Appellate Court on August 21, 1933 was that 
the date of the order of adjudication was the date 
upon which thatorder wasin fact passed, namely 
April 1, 1933, the title of the Official Assignee 
in the present case related back to the first avail- 
able act ofinsolvency upon which the insolvency 
patition was based; and it followed, therefore, that 
prima facie the transfers by the insolvent on 
August 1, 1933, to the Banks were void as against 
jhe Official Assignee of the estate of the Firm, 
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OFFICIAL ASSIGNEE V. MEROANTILE BANK oF INDIA I Tp. 
Rang. 221 
Probate —Letters of Administration, application of — 

Court-fee, tf has to be paid— Court !Fees Act (VII of 

1870), Sch. I, Art, (xi)— Duty required by Art. (x2) 

should be paid before Letters of Administration are 

granted 

Letters of Administration cannot be issued by 
Court until the duty required by Art (xi), Court 
Fees Act, has been fully paid. Article (xi), does not 
say that there would be an exemption from the 
payment ofduty where Letters of Administration 
are not absolutely necessary and they are only 
applied for either by way of precaution or for the 
sake ofconvenience. If a person chooses to apply for 
Letters of Administration, whether absolutely 
necessary or not, he has got to pay the duty. Inthe 
Goods of Mapuo PRASAD All. 722 
Profit, meaning of. 

Profit always means the difference between the 
amount realised and the expenses incurred in realis- 
ing it, and this rule expressly applies as regards 
mesne profits. Seorerary OF STATE v SAROJ Kumar 
ACHARJYA CHOUDHURY P.C 1 
Promissory note—Absence of covenant to pay 

interest in instrument—Rate of interest payable— 

Negotiable Instruments Act (XXVI of 1881, s. 80 

—Interest, when should begin to run, 

Under s. 80, Negotiable Instruments Act, interest 
is payable at the rate of six per cent. par mensem 
for money due on a promissory note, in which 
there is no mention of any covenant to pay interest, 
and interest should run from the date of execution 
of the instrument. Mr. A. WILLIAMS v. Firma KALLU 
Mat-MaGan LAL Ail. 523 

—~Brother of executant and not executant sought 

tobe made liable—Proof by plaintiff that debt 

was for family necessity—Necessity of. 

Where it is sought to make not the executant of 

a hand-note liable but his brother, for the debt, the 
plaintiff should prove that the money was for family 
necessity. Otherwise the brother is not liable at all. 
JADUNATH Sanu V. NinaMani Sanu Pat. 540 

Capacity to sue—True owner not a holder— 

If can sue on promissory note, 

16 is the holder of a promissory note 
is entitled to maintain a suif on the promissory 
note for recovery of money due thereon, and 
the true owner, who is not a holder of the promis- 
sory note, cannot maintain a suit on such a promis- 
sory note, even though the holder is admittedly a 
benamidar and has been made a party to the suit. 
SUNDAR Lau v. MAULA BAKHSH Oudh 317 
——-— Person whose signature 15 forged present at 

time of forging—Implied authority—Document, if 

becomes a false document-—-Penal Code (Act XLV 

of 1860), s 464, 

The definition ofa false document given in s. 464, 
Penal Code, shows that tc constitute forgery, a signa- 
ture must be made by a person who knows that he has 
not got authority from the person whose signature he 
purports to makeon it. Where, therefore, <A ia 
present when B makes a signature for B ona 
document, B must be held to hive authorized that 
proceeding and there can be noquestion of want of 
authorization or forgery in law, LAKHMI Das v. 
LAKRO RAM All. 517 

Suit on—Members of joint Hindu family other 
than executant, if liable—Allernative case based on 
original loan—Liability of all members—Hindu 

Law—Joint family. 

Where the action is based ona hand-nota, məm- 
bers of the family other than the member who exes 

e 
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cuted the hand-note are not liable in such an 
action. But if there isan alternative case based on 
‘the original loau, then the Court should give 
judgment against all defendants, BIRKESWAR Ravrv. 
Ram LOCHAN Pat, 95 
Provincial Insolvency Act (V of 1920), s. 4— 

‘Of any nature whatsoever’ in s.4, significance of. 

The expression ‘of any nature whatsoever’ in 38. 4 
of the Act has to be read ejusdem generis with the 
first expression, 7. e., questions of title or priority 
and such questions of title or priority can arise only 
after the adjudication is made. GOPIKABAI MAHADEYV 
BAVDEKAR v, Cuapat PURSHOTTAM LAHANA Bom. 566 

$8.4, 75—Question whether creditor has 

existing debt—Second appeal, competency of. 

_ The question whether a creditor has a subsist- 
ing claim against the debtor by reason of a dis- 
charge receipt, which is impeached on the ground 
of fraud and misrepresentation, does not fall 
within the purview of s 4 of the Provincial 
Insolvency Act, and a second appeal does not lie from 
an appellate order passed by a District Judge on 
such a question. GopikaBal MAHADEV BAVDEKAR v. 
OHAPSI PURSHOTTAM I ABANA Bom. £66 

s, 5, See Provincial Insolvency Act, 1920, 

8. 10 775 
———— §. 6, cls (e), (h)—‘For the payment of money’ 

in s.6cl. (b)— Meaning of. 

Olauses (e) and(h) of s. 8, Provincial Insolvency 
Act, must be construed to have the same meaning. 
Under cl, ih) the phrase, “for the payment of 
money” means a decree which has been passed 
personally against the individual concerned. Bars 
NATH v. GAIADHAR PRASAD Oudh 908 

ss. 10, 5—‘tDebtor,” whether can be interpret- 
ed in plural—Three brothers filing joint petition for 
adjudication —Competency. 

The word “debtor” used in s. 10 of the Provin- 
cial Insolvency Act, which Jays down the condi- 
tions on which the debtor’s petition may be pre- 
sented may, under the General Olauses Act (X of 
1897), s. 13, be interpreted in the plural; and if 
the conditions mentioned in s. 10 aforesaid are 
satisfied, there is no other provision in the Act in 
consequence of which a joint petition would not 
be maintainable. Under .s, 5ofthe Provincial Jn- 
solvency Act, the powers and procedure of the 
Court, in proceedings under the Provincial Insolv- 
ency Act,are to bethe same asin the exercise of 
its original civil jurisdiction. And the true test to 
apply, is to see whether a joint petition, treated 
as a plaint, would be bad for multifariousness, that 
is to say, for misjoinder of causes of action or of 
‘parties, 

Consequently a joint petition by three brothers 
for adjudication is competent, unless the joint peti- 
tion treated as a plaint would be bad for multifari- 
ousness. BROJENDRA NANDAN Sawa v. NEKUNJA BEHARI 
Das Cal. 775 

ss. 24, 9—Determination of question by 
regular suit—Discretion of Court to refer. 

Where a creditor presents an application, and 
the debtor challenges the creditor's right to apply 
the Insolvency Court under e. 24, Provincial 
Insolvency Act, will ask for proof from the creditor 
as to his right to apply and is entitled to go into 
that question, But it does not follow therefrom 
that the Insolvency Oourt must decide every ques- 
tion connected with it or which may incidentally 
arise from it, and cannot refer the parties to a 
regular suit in any case if it is of opinion that a 
complicated question of fact or law arises therein. 

The exercise by Insolvency Court of its power to 
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refer a question for decision in a regular suit, under 
ss 9 and 24 of the Provincial Insolvency Act, 18 
Goprxapar Manapev BAVDEKAR 2. 
Onaprst PURSHOTIAM DAHANA Bom 566 
wee §, 28-—Insolvency of father—Leave to sue 
conditional on money realised from property of 
insolvent being handed over to Receiver—Sale 
proceeds of sons’ shares, whether property of insolvent 
— Creditors’ rights. 
One of the creditors of an insolvent applied for 
leave to sue the insolvent and another and leave 
was granted with the condition that the money, 


if, any . realised from the insolvent must be 
handed over to tbe Receiver for distribution. 
He sued the insolvent and his five 


undivided sons, obtained a decree and attached 
thee sons’ shares in execution. The Receiver sub- 
squently sold the entire family property and the 
creditor claimed that he was entitled to the 5-6th 
share of the sons which he had attached to the 
exclusion of the other creditors : 

Held, that though an attachment of the sons’ 
shares would ordinarily deprive the Receiver of 
his right to sell the sons’ shares as assets of the 
insolvent father and the mere fact that the whole 
property was sold by the Receiver “would not 
affect the rights of the attaching creditor, yet in 
the special circumstances of this case, in view of 
the condition on which leave was granted and the 
subsequent conduct of the creditor, he was not 
entitled to any preferential right with regard to 
the 5-6th of the sale proceeds. l 

The father's right to sell the sons’ shares is 
‘property’ within 8. 23 of the Provincial Insolvency 
Act. G. R. VenxaTarama SASTRIAR v. THE Orvricra 
REOBIVER, COIMBATORE Mad, 449 
s, 53—Mortgage by insolvent—A pplication by 

Receiver to annul mortgagz—Order refusing to 

annul— Right of creditors to appeal against order— 

Burden of proof of want of good faith is on creditors. 

The creditors of an insolvent have locus standi to 
maintain an appeal against an order refusing to annul 
a mortgage by theinsolvent on an application by 
the Receiver. The burden of proof is on the creditors 
to prove that the transaction in question was not 
madein good faith or for valuable consideration. 
Barkar Rarv Jawan MAL Lah. 708 
s 54—Fraudulent preference by insolvent— 

Onus of proving lies on Official Receiver-—Held, on 

facts, that there was no preference, 

In a suit by the Official Receiver to set asida a 
transaction by insolvent on the ground of fraudulent 
preference, the onus of proving that he intended to 
give preference to the particular creditor over the 
other creditors lies on the Official Receiver. The 
alienee Bank had already obtained a decree against 
debtor and in executing that decrée it had attached 
the sheep and goats of insolvent debtor who wasa 
butcher. It was then that he settled matters com- 
pletely with the Ban and mortgaged his house to 


Beni that the Bank was pressing its debtor and 
in order to be able to obtain his sheep and goats for 
commercial purposes he mortgaged his house to it. 
It could not be said that he did it wita a view to 
give the Bank preference over the other creditors, 
ANJUMAN Desr Kor v. OrricraL RECEIVER, GURDASPUR 
Lah 56 
s 75, See Provincial Insolvency ae 


$.75—Revision — Powers of High Cours 
under s. 73-—-Circumstances under which findings 
can be interfered with, 
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Section 75, Provincial Insolvency Act, clearly 
contemplates thatthe High Oourt should be very 
reluctant to interfere in ` revision with the findings 
arrived at by the District Judge, unless the order 
‘is perverse or palpably wrong. Bars Nara v. 
"GAJADHAR PRASAD Oudh 908 
© =S] 75 (1)— Order rejecting objection to sale 

of property of winsolvent—Insolvent's right to 

appeal—' Aggrieved person’, meaning of. 

An insolvent whose estate has vested in the 
Official Receiver is not entitled to appeal as an 
aggrieved person against an order of the Insolvency 
Court rejecting his opposition to a sale of his 
estate by the Receiver. 

An insolvent has no legal interest in any surplus 
which may be left over as a result of his insolvency 
but has merely ahope or expectation. ARREPU 
VENKATA RAMANAYYA v. BALI BANGARAYYA Mad. 96 
Provincial Small Cause Courts Act (IX of 

1887), s. 16—If a bar to transfer under Civil 

Procedure Code (Act V of 1908), 3. 24. 

Section 16, Provincial Small Cause Courts Act, is no 
bar to the exercise of powers of transfer of the District 
Judge under s, 24, Civil Procedure Code. THAKUR 
Das v. BaLwant Rat Lah, 112 
———-—~$. 25—Application for restoration—Small 

Cause Court holding grounds insufficient and 

refusing to allow restoration—Revision—High 

Court, interference by, if proper. 

Held, that where the Small Cause Court holds that 
the grounds alleged for restoration are not sufficient 
and refuses to allow restoration, the High Court 
should not overrule it in revision. B. B. & O.I. 
Raitway, BOMBAY v. RAGHIB ALI All. 516 (a) 

s$. 29— Power of High Court to interfere in 
revision — High Court, if bound by question of 
waiver between parties. 

Under s. 25, Provincial 
Act, the High Court may 
“purpose of satisfying itself 
made in any case has been decided by a Court 
according to law, andis not in any way bound by 
questions of waiver as between the parties. The 
High Court is bound to interfare when the order of 
the lower Court violates the rules of procedure 
laid down in O. XVII, Civil Procedure Code, M. 
ABDUL Rassip Kuan v. BALLI RAM All. 15 
————Sch. ||, Arts. 8,13—Person occupying site in 

market— Sum payable in respect of license by which he 

is allowed to occupy a portionof market—Whether 
rent under Art, &, or ‘other dues’ under Art.33— 

Suit in respect of such dues—Whether can be 

entertained in Small Cause Court—Bikar and Orissa 

Municipal Act (VII of 1922), s. 275. 

A person who occupies a site in a 
market does not have such an inter- 
est ın land as would give rise to an action for rent 
for which. he is liable for occupation of that site. He 
will not be liable foranything other than market, toll or 
asum of money in respect of alicense by which license 
he is allowed to occupy a small portion ofa mar- 
ket place for the sale of his goods. It is not rent and 
hence will not come under Art. 8, Provincial Small 
Cause Oourts Act. 

Dues payable by such a person are payable by 
reason of the existence of the market and by reason 
of the statute which enabled that market to be 
‘brought into existence, thatisto say, s. 275 of the 
Bihar and Orissa Municipal Act and the Municipali- 
ty to charge such dues. Consequently, such dues are 
not rent within Art. Band are not dues which are 
payable to the plaintiffs by ‘reason of their interest in 
the immovable property’, and, therefore, the Small 
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Cause Court has jurisdiction to try a suit in respect 
of such dues. ALIAR KUNJRA v. HAZARIMALL Pat. 877 
Sch. ||, Art. 13. Sze Inam 619 . 
Art, 35— Suit for recovery of value 
of tree alleged to have been cut and appropriated 
by defendants— Suit, when can be entertainedin 
Small Cause Court--Test to ascertain jurisdictions 
Where a suit is for recovery of the value of a 
nim tree alleged to have been cut and appropriated by 
the defendants, if the allegations of the plaintif — 
contained in the plaint smount to an averment that 
the defendants were guilty of criminal misappro- 
priation, then the suit is one which should be 
instituted in a regular Civil Court and not in 8 
Small Cause Court. The test is whether if in a 
Criminal Court the evidence carried the case no 
further than what is stated in the plaint, a convic- 
tion should follow. BHAGWAN PRASAD v. a ares 


————_ Art. 41—Suit for contribution by 
co-sharer after partition—Whether suit of small 
cause nature. 

Article 41 of the Provincial Small Cavse Courts 
Act which takes away from the jurisdiction of the 
Small Cause Court a suit or contribution by a 
sharer in joint property in respect of a payment 
made by him of money due froma co-sharer, 
applies only to a suit where the plaintiff at the 
time of filing his plaint is a sharer in joint 
property. 

Where a decree was obtained against the karnavan 
of a tarwad and after the tarwad had been parti- 
tioned into a number of tavazhies the representatives 
of two of the tavazhies who had discharged the 
decree amount instituted a suit against the Te- 
presentatives of the remaining tavazhies for con- 
tribution: 

Held, that the suit was nut covered by Art 41 
and the Small Cause Court had jurisdiction to try 
the suit. Cuorotri v, P. KARUNAKARAN NAIR 

Mad. 447 
Public Gambling Act (ill of 1867), 5.13. Srg 

Penal Code, 1860, s. 353 740 
Public Servants (Enquiries) Act (XXXVII of 

1850), s. 25, Sree Government of India Act, 1915, 

s. 96-B 884 


Punjab Custom (Power to Contest) Act (il of 
1920), S. 7—Scopeof—Heir not appointed—S, 7, 
ahether bars suit for possession if plaintiff 
successfully denies adoption. 

Section 7, Punjab Custom (Power to Contest) Act 
lays down that no person shall ccntest the ap- 
pointment of an heir to son-ancestral immovable 
yroperty on the ground that such an appointment 
is contrary to custom, but when as a matter of fact 
there was no appointment ofan heir at all, the 
section is no bar and the plaintiffs can maintain 
their suit for possession by successfully denying that 
no adoption whatsoever took place. SAMMAN v. DALJIT 








SINGH Lah. 665 
Punjab Limitatlon (Custom) Act (i of 1920), 
ss. 7, 8, Art. 2 (b)— Alienaticn by father 


— Daughter, it can contest— Rerersioners getting 
decree that alienation is not binding on their right 
—Daughter, if can take advantage of M— Her suit 
for possession—Article applicable. 

A daughter derives her right to succeed, from 
her father and not from the common ancestor and 
bence she cannot be considered to be an “aghate,” 
Not being an agnate, she cannot contest the 
alienations of her father from whom she derives 
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her title where the collaterals get a declaratory 
decree that the alienation by the father shall 
not affect their revisionary rights, such a decree 
cannot enure for the benefit of the daughter she 
being notone of the reversioners on whose behalf 
the representative declaratory suit is deemed to be 
instituted. But assuming that she can take advantage 
under the decree, then her suit for possession 
would be governed by Art, 27(b) of the Schedule 
to the Punjab Limitation (Custom): Act of 1920. 
That article prescribes a period of three years 
for such a suit and in view of the provisions of 
8, 7 of the Act, the suit should be instituted 
within one year after the Act came into force, 
i. e, before May 28, 1921, Mrirxga Sixes v. Ram 
KISHEN Lah, 988 
Punjab Tenancy Act (XVI of 1887), ss 4 (6), (7) 
| —Successor-in-interest of landlord and person 
‘entitled toreceive rent, if a landlord. 

Every successor-in-interest of a landlord and every 
person who is entitled to receive rent from the 
tenant is a landlord for the purposes of the Punjab 
Tenancy Act. AKBAR Kuan v. KALA Kaan Pesh 896 
77—Suit for declaration of title and 

possession, by landlord,on the deathof occupancy 

tenant-—Mortgagees in possession impleaded—Suit, if 
cognizable by Civil Court against morigagees. 

Where the mortgagees in possession are also 
impleaded ina suit by a landlord for declara- 
tion of title and for possession of the Jand on the 
death of the occupancy tenant, the suit is not 
cognizable by Civil Court as against the mortgagees 
but only bythe Revenue Court. Beni v, Bent RAM 

Lah 52 
—ss. 77, 100— Sutt by purchaser for removal 
of structure erected by lessee 15 cognizable by 

Revenue Court only—Such suit tried by Civil Court 

— Decree, if can be registered as that of Revenue 

Court. 

Where a purchaser of lessor's proprietary interest 
sues the lessee for removal of structures erected on 
the land by him,’ the suit is triable by a Revenue 
Court only. I£ such a suit is tried bya Civil Court, 
its decree cannot be registered asa decree of the 
Revenue Court if such registration will result in 
prejudice. Jn such acase the parties must be left 
to fight out their de noro in the Revenue Court. 
AKBAR Kuan v. KALA KHAN Pesh. 896 
Pure Food Act.s. 19—Jnspector not authorized 

to lay complaint by Director of Public Health— 

Conviction on such complaint, if can stand. 

It is necessary that the Inspector should be au- 
thorized by the Director of Public Health for laying 
complaints under the Pure Food Act and a conviction 
onacomplaint without such authorization cannot 
stand DANA Raw Ganca Ramu v, NMUNIGIPAL Com- 
MITTER, D, I. KHAN Pesh, 873 {a) 
Railway—Contract by Railway with  consignor 

to carry goods at reduced rate on responsibility of 
consignor— Reduced carrying capacity of wagon and 
consequent detaining of some goods—-Goods sent at 
the owner's request at owner's risk-—Railway, if 
can claim higher rate. 

The consignor had entered into a contract with the 
Railway that the latter would charge lower rates for 
the goods sent by the consignor at his (consignor’s) 
responsibility. Owing to the reduced carrying capacity 
of the wagon, some of the goods were detained and at 
the request of the corsignor to forward them at 
schedule rates (lower rates), the Railway sent the 
goods at owner's risk and subseqnently demanded 
higher rate : 

Held, that the railway might have refused the 
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request, but as they did forward the goods, they were 
not entitled to demand the higher rate. 

Held, also, that asthe suit was one for delivery of 
the goods, the Court was not justified in compelling 
the Railway to keep the goods andto pay the price 
tothe plaintiff merely on the ground that they had 
refused to deliver them unless the freight were paid 
atthe higher rate. The proper decree would be 
one for the delivery ofthe goods tothe plaintiffcon 
payment of the lower rate. SECRETARY or STATE v. 
Frew JANKI DAs Govinp Raw All. 227 
Railways Act (IX of 1890), $. 72—Risk Note H 

—‘Misconduct’, meaning of— Goods damaged by rain 

leaking in through crevices of  waggon—I\Vhether 

evidence of misconduct—- Liability of Company. 

Where in a suit against a Railway Company for 
damages in respect of loss caused to the plaintiff 
by certain bags of rice heving become wet during 
transit, it appeared that the bags of rice became 
wet on account of the rain blowing into the 
waggon through the crevices of the doors and there 
was evidence that the waggon in which the goods 
were despatched was found water-tight, both when 
it was examined before the damage occurred and 
also when it was re-examined after the date of the 
damage : 

Held, that there was no evidence of any miscon- 
duct on the part of the Railway Administration 
and the plaintiff was not entitled to recover damages, 


Sours INDIAN RAILWAY Company, Lp. v V.M. K, A, 
DANDAYUTHAM CHRTTIAR Mad. 453 


pai 





s. 101, r. 187, ci. 8 (3)—Station Master 
opening lock but leaving it wnlocked—Assistant 
Station Master relieving him, if guilty under s. 1(1 
— Constructive notice, doctrine of, if can be applied. 
The doctrine of constructive notice should not be 

pushed too far inorder to help the prosecution. 

Where, therefore, a Station Master opens a lock 

but leaves it unlocked when he is relieved by the 

Assistant Station Master and there is nothing to 

make the Assistant Station Master know that it is 

left unlocked, he cannot be guilty of an offence 
under s, 101, Railways Act. Gauri DAYAL v. EMPEROR 
All, 1059 

Rangoon High Court Rules and Orders, 
Appellate Side, Chap. l, Part. li], Chap. 1 (A), 
ci. 5. Sge Limitation Act, 1908,5.12 852F.,B, 

Record of Rights — Revenue Records—Entries, if 
give any title 
The survey proceedings and the entriesin the 

Revenue Recordsin virtue ofthe survey do not 

give any title and consequently a grantee of a village 

cannot claim any rights over the foreshore merely 
because of the survey. But the survey proceedings 
andthe acts of enjoyment of the income from the 
landsin suit can be pressed by the grantee in hig 
favour to this extent that they are admissible to 
prove that the foreshore lands are within the boun- 
daries of the village, and that if the village he held 
as assigned to the grantee he is alsoentitled to these 
landse. SECRETARY oF STATE v. FAREDOON JiJ1BHAI 

DIVECHA Bom, 278 

Redemption —If a liability, 

Redemption is a legal right which a person 
entitled to redeem may seek to enforce, It is 
not a liability which he may Le compelled to dis- 
charge. JAGAT OHANDRA Dev. ABDUL Rasuip Cal, 868 
Registration Act (XVI of 1908), s, 17. Szz 

Transfer of Property Act, 1882, ss, 53-A, 54, 55 (4) 9 
$. 17 (2) Wwi)— Arbitrators appointed by 

Court—Award--Registration of, if compulsory 

An award made by arbitrators appointed by the 
Court witha view to having its terms incorporated 
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in a decreeof the Court is not an award which can 
be compulsorily registrable. Kya Hra Pru v. Ma Pan 
Mra Pru Rang 557 
s. 17 (2) WD—Faemption under —‘Any 
decree’, if means ‘any final decree'— Decree that 
has been set aside wholly or in part—Whether 





included. 
' Section 17, el. @i', Registration Act. exempts 
from registration any decree or order of a 


Court and not any final decree or order ete. 
The exemption is not restricted to decrees, 
which have become final and conclusive but includes 
within its purview decrees which have been set aside 
wholly orin part on appeal or review or have other- 
wise become inoperative. The circumstance that the 
decree is subsequently varied or reversed, might 
affect its enforcibility but not its value as a 
“ method” of proof of the terms of the transaction, 
which were embodied in it. Consequently, a party 


in a later suit can have the terms of the compro- 
mise proved by reference to the decree. Watartt 
Raw v,Suaprt Rau Lah. 1049 


s. 21—Duty of Registering Officers to insist 
on sufficient description of property. 

It is the duty of Registration Officers to refuse to 
accept a document for registration unless it con- 
tains a description of the property referred to therein 
sufficient to identify the same, and to verify the 
survey numbers and the extents given in the docu- 
ment before registering it. MEDAYARAPU NARASAYYA T, 

EDAVARAPU VEERAYYA Mad. 753 

s. 28—Inclusion of small item in registered 
deed, when amounts to fraud—Onus of proof— 

Necessity of clear evidence of fraud on registration 

law—Mere failure to substantiate title effect of. 

As in the case of every otherkind of fraud, a party 
who setsup fraud on the registration law is bound to 
make it out by clear and cogent evidence, and there 
should be strong evidence of collusion between the 
parties to the document, before a party can be 
deprived of the benefits accruing to him under a 
registered deed on the ground that there was a fraud 
on the registration law. 

A mere failure to make a good title to the property 
dealt with by the instrument is something totally 
‘different from fraud. Thecrucial question in such 
cases is, was it intended or not that the document 
should take effect in regard to the particular item of 
property in dispute. The fact that it is a fictitious 
item may often furnish clear evidence of fraud, but 
whenthe item does exist, to invalidate a transaction 
on the ground that the party bas not adduced 
satisfactory evidence as to his title, is to misunder- 
stand and mis apply the law on the subject. VARNASI 
VENKATASASTRULU V. KALLURI VaERABHADRUDU 

Mad. 572 

—§s 34 and 35—One of the executants not 
present at time of registration—Sale-deed, if void 
quoad his share—Transaction given effect to by all 

—Doctrine of part performance— Transfer of 

Property Act (IV of 1882), s. 33-A, 

When the sale-deed was presented for regis- 
tration by one of the vendees, all the vendors 
except K were present. The Sub-Registrar while 
registering the document noted in the endorsement 
that K was absent and that the deed was being 
registered on behalf of theother executants Presence 
of K was not secured and the possession of land was 
taken by vendees : 

Held, that the .appearance of K before the Sub- 
Registrar should have been secured and the deed 
registered after hearing him ; and since this was not 
done, the registration was not valid quoad his share, 
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Held, also, that as the deed was actually given 
effect to by all the vendors including K, the doctrine 
of ‘part performance’ applied to the case KAURA 
Ram v. CHAMAN LAL Lah. 1088 
—~~—§,49, See Transfer of Property Act, 1882, 

ss. 53-A, 54, 55 (4) 9 
49 — Evidence— Unregistered mortgage deed 

— Admissibility of, to prove nature of possession of 

morigagees 

An unregistered mortgage deed, if duly proved, 
can be used to prove the nature of possession held 
by the mortgagees. Jit SINGH v. SHAH MUNIR 


— ——— 8. 


All. 386 
Religious endowment. Sze Hindu Law 229 
Religious Institutlon—Property descending from 


guru to chela—Secular property acquired by a 
radh ~If a religious institution. 

The property of asadh cannot recessarily be 
presumed ‘to be devoted to religious purposes for 
the reason that it descended from guru to chela 
and secular property even if acquired by a sadh 
does not change its nature unless dedicated to a 
special purpose. SHIROMANI GURDWARA PARBANDHAK 
COMMITTEE V. HARCHARAN SINGH Lah. 375 
Remand—High Court remanding case without 

consent. of parties or either of them—New bargain 

made between parties to sale—Pareels split and 
part of property arbitrarily assigned to vendee— 

Jurisdiction of High Court to remand, 

The High Court in appeal has no jurisdiction to 
make a new bargain between the parties to the sale, 
to split the parcels and to compel the vendee to 
accept a portion of the properties arbitrarily 
assigned to him forthe amount justified by neces- 
sity or any other sum. An orderofremand for this 
purpose without consent asked for or given by the 
parties or either ofthem, is beyond the competence 
of the High Court. S. T. NAGAPPA CHETTIAR v. 
BRAHADAMBAL AMMANI RaJAYEE SAHIBA P. C. 972 
Restitution of Conjugal Rights—Decree for 

restitution of conjugal riahts should not be granted 

to a Hindu husband if effect of it would bz that 
wife will have to stay with concubine of her husband 

—Hindu Law. 

A decree for restitution of conjugal rights should 
not be granted toa Hindu husband when the effect of 
that decree would be that the wife will be ecmpelled 
to Jive in the same house with a concubire of her 
husband. Ma Ya SHIN v. NIHAL SINGH Rang 423 
————Husband bringing false criminal charge 

against wife, if entitled to restituticn of conjugal 

righis. 

It would be outrageous that a husband, who has 
brought a false criminal charge against his wife, 
should be permitted to invoke the aid ofthe Court to 
compel that wife subsequently to reside with him. 
My Ya SHIN v, NIHAL SINGH Rang, 423 
Revenue Records—Clerical error in Collector's 

register —Person's title, if affected—Surt by such 

person, when maintainable, 

A mere clerical error in the Collector's register 
does not throw any cloud on a person's title. It 
is only when he attempts to havethe error corrected 
and the Deputy Collector refuses to do so that 
it becomes necessary for them to institute the suit. 
RAMGGPAL Das NASKAR v, PoRNACHANDRA Roy Cal 446 
Revision. Srg also under Civil Procedure Code, 

1608, s. 115. 4 

Remedy of appeal to Disirict Judge open 

— High Court's power to interfere in revision. 

Although ordinarily the High Court will be 
reluctant to entertain an application in revision where 
the party had not resorted to a remedy available to 

® 
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him by way of appeal, but it does not follow that 
merely because the petitioners did not prefer un 
appeal to the District Judge, the High Court 
bas no power to interfere in revision. Section 
115, Civil Procedure Code, provides that the High 
Court may act under that section in a case which has 
been decided by a Court subordinate to it and in 
which no appeal lies to the High Court. It dees 
not provide that it caunot interfere in a case where 
an appeal lies to an inferior Court. TIPAN PRASAD 
SINGH V. SECRETARY OF STATE Pat. 103 
Sale—Consideration, release of debt— Court cannot 
sanction transaction without satisfying that debt 
existed—Sale cannot be treated as though the con- 
sideration were cask—Deed— Construction —Docu- 
ment by benamidar—Interpretation. 

The Court cannot sanction a transaction in which 
the consideration is the release of a debt without 
first satisfying itself that the debt in fact existed. 
In a suit toset aside a sale, consideration of which 
isthe release of a debt, the transaction cannot be 
treated as though it were a sale for cach consideration. 
The Court cannot confirm the transaction and force 
upon the parties different terms 

A widow in whose -name certain property stood, 
executed a document releasing herinterest in favour 
of her sons, The material terms of the document 
were; “I cease to have any claim to the profits of the 
properties that stand in the name of my husband, 
the late H,and whichare enjoyed and possessed by 
you three brothers, as charge for my maintenance and 
religious rites etc, save and except inthe properties 
that stand in my own name and enjoyed and posses- 
sed by me”: 

Held, that the language could only mean that all 
the properties werethe properties of H subject only 
tothe right of the widow to maintenance and 
charge for religious rites, and that she was releasing 
her interest in the properties that stood in H'sown 
name, While still retaining her right to be main- 
tained and have the expenses of religious rites 
provided for ouf of the property which had been 
placed in hér name by her husband, and that the 
widow admitted that the property was held by her 
as benami for her husband. SAILENDRA Natu Das v. 
Saros Kumar Das P. 0. 1092 

- Intention of parties—Title is not generally 

intended to pass without receipt of consideration— 

Intention, how to be gathered—Mere fact of registra- 

tion, if shows passing of title. 

In cases of sale it is very seldom the intention 
of parties to allow title to pass without receiving 
the consideration. To gather the intention of the 
parties one has only to see the kobala itself where the 
term and conditions are mentioned, The mere fact 
that the document was registered without being 
acted upon or without the consideration being paid, 
does not show that title has passed. SHIBA PRASAD 
Goswami Vv. UPENDRA SaMANTA SINGHAR Pat. 612 
-Palas or turns of worship—Whether can be 

sold in execution when custom of transferability by 

private sale is established— Conditions to be satisfied 

Limitation as to class of persons who can bid— 

Custom— Palas. 

When once it is established that there was a 
custom established to transfer palas or turns for 
. worship of deities, the alienation thus warranted can 
be brought about by the procedure of a Court sale so 
long as the class of persons to whom the sale is to be 
made is a class of persons who would bə entitled to 
perform the services. 

If it isonce shown that there isa custom to trans- 
fer by private treaty, there will be no objestion 

e 
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to transfer by execution limiting the class of persons 
entitled to bid and eventually to purchase the 
property RAMSARAN PANDE v. Iswar Panne Pat. 944 
————-Subsequent purchaser having notice of prior 

vendee’s rights—Suit by former for possession— 

Defence of possession by prior vendee— Whether 

can be setup. 

Where the subsequent purchaser has had clear 
notice of ths rights of a prior vendes over the 
same property, the prior vendee can set up his 
possession under the contract of sale from the 
vendor as a valid defence to the suit for possession 
by the subsequent purchaser. Mause Yan v. Ma 
Mar WI Rang. 80 
Sale of Goods Act (lll of 1930‘, s, 35. Seg 

Contract Act, 1872, s. 93 1097 
Santai Parganas Regulation (lll of 1872). Sse 

Civil Procedure Code, 1908, s. 17 18 


Santal Parganas Justice Regulation (V of 
1893), s 10—“Only for trial of suits"—If 
includes institution of suit. 

The expression “only for trial of suits”, referred 
to in s. 10, Santal Parganas Justice Regulation, 
includes not only the actual hearing of the suit but 
also its institution Consequently, Civil Procedure 
Code applies to the institution of suitsas well. 
NRISINGHA CHARAN Nanpy v. RAJNITI Prasap SINGH 

Pat. 18 

Sikh Gurdwara—Foundation of institution for Sikh 
worship—All office holders found to have been 
Sikhs— Inference. 

When a Gurdwara was established for the worship 
of Sikhs and has been used throughout its existence 
for the same purpose and all the office-holders during 
the whole period of the existence of the institution 
have been Sikhs, the Gurdward must bə deemed to 
be established to be a Sikh Gurdwara. Jawanp SINGH 
v. Surat SINGH Lah. 356 
— Office-holders appointed by Panchayat—No 
rule of succession for institution—Person not a 

hereditary office-holder cannot maintain petition, 

Where the office-holders of the Gurdwara are 
appointed by the Panchayat and there is no rule of 
succession for the institution, the person alleging to 
be office-holders has no locus standi to maintain 
his petition when he has not established that he isa 
hereditary offca- holder, Jawanp Sines v. Surat 
SINGH Lah. 356 

Payment of land revenue— What remained 
assigned to Gurdwara— Presumption, 

The land revenue was assigned 





in the name 


of various members of the family and what rae 
mained was assigned in the name of the Gur- 
dwara: 

Held, that the presumption would only be 
that the muaf pertained to the Gurdwara and not 
the land. SHIROMANI GURDWARA  PARBANDEAK CoM- 
MITTER V. HARCHARAN SINGH Lah, 375 


Sikh Gurdwaras Act (VIII of 1925), ss 2 (4) and 
18 (g)—Muafidars abandoning secular life —Services 
at institution ~heciting Granth Sahib—Muafidars, 
if office-holde.s within s. 18 (g), 

Where it was found ‘that the Muafidars who had 
abandoned secular pursuits were constantly per- 
forming service at the institution and were found to 
take out the Granth Saheb and recite it, 

Held, that technically speaking, they fell within 
the definition of office-halders as given in s. 2 (4), 
Sikh Gurdwaras Act as they participated in the 
management of public worship in a Gurdwara or in 
the management of performance of tituals or 
ceremonies observed therein and a presumption 
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arose ia favour of the Gurdwara under s, 13 (g 
Kanan Das v. SHIROMANI GURDWARA PARBANDHAK 
COMMITTEE, LAHORE Lah. 357 
—$. §5—Will—Construction — Half income 
bequeathed to set up langar—Widowed daughter's 
son appointed manager—Provision that he and 
his mother were to receive only food—Widowed 
daughter, if member of testator's family— Whether 
she has interest in the charity within the meaning 

of 3.4. l 

The petitioner's father A made a will under which 
half the income of the property was to be spent as 
dharamartk by setting up a langar (free kitchen). 
This son S was to receive halfthe income for the 
maintenance of his family including the testator's 
widow. S was to realise the rents, keep half the 
income and hand over half toH, the son of the 
petitioner as manager of the langar. He and the 
petitioner were merely to receive fool from the 
langar. It was also provided that efter the death of 
H and S, whoever was fit out of his family, was to 
be appointed manager of the dharamarth. After 
the death of S, his son K and H handed over the 
property tothe Golden Temple in 1923, before the 
passing of the Sikh Gurdwaras Act. The property 
was included in the consolidated list 
published under s. 3. The petitioner claimed to be 
entitled to manage the proparty : 

Held, that she was nota member of the testator’s 
family having ceased tobe a memberof iton her 
marriage, amd apart from her right to receive food 
from the langar she had no right, title or interest 
in the property, and hence was not entitled to 
managethe langer, COMMITTEE OF MANAGEMENT OF 
Gurpwaras, AMRITSAR V. NIHAL Davi Lah, 418 
ss, 5,18 (1) (b) and (d)—Grant to udasi 
feeding sadhs— 








manian 


sadh for establishing langar for 

Grant, if to Gurdwara. | 

Where a grant was made toan udasi sadh so 
that he might found a village in a desolate 

lace and establish a langar for feeding sadhs; 

Held, that the land or muafi was not granted to a 
Gurdwara. SHIROMANI GURDWARA PaRBANDHAK GoM- 
MITTEE v. HAROBARAN SINGH Lah. 375 
s$. 7,16 (2) (ili)—Hwistence of smadhs— 

Worship by none except udasi sadhs—Granth Sahib 

not read—Institution, if a Sikh Gurdwara — 
. Founder designated as ‘Bhai—Building called 

‘Dharamsala’ in revenue papers—Whether enough 

to establish that it isa Sikh Gurdwara. 

Where in an institution there wereold smadhs 
worshipped by none except udasi sadhs, and persons 
in sympathy with them and Granth Sahib was 

read; 
nO eld, that the institution was not a Sikh Gur- 
dwara. 

The facts that Rupa in whose memory the 
institution was founded was designated as ‘Bhat and 
that the building was described as ‘Dharamsala’ in 
revenue papers, would not by themselves establish 
that the institution isa Sikh Gurdwara, NAGINDAR 
Sinau v. PAL Das Lah. 371 
, mm an, 18 (1) (d)— Income of land not applied to 

services of Gurdwara—Presumption under s. 18 (1) 

(d), whether arises. 





the 


Where it has not been established that t 
income of the land has been applied ordinarily 
on the service and maintenance of the Gur- 


dwara, the presumption under s.18 (1) (d) does 
not arise. SHIROMANI GURDWARA PARBANDHAK COM- 
MITTEE V. HARCHARAN SINGH Lak. 375 
„-————$, 18 (g). See Sikh Gnrdwaras Act, py 
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Specific performance—Fricr purchager vigilant 
about her rights—Delay of nine years in filing 
suit--Whether can be excused. 

Where it cannot be said that the plaintiff 
has slept over her rights for she obtained posses- 
sion of the land at the time when the contract 
was entered into, and since that time has been 
in possession and enjoyed the usufruct thereof 
and the real right of action had accrued only some 
time before institution of proceedings: 

Held, that a lapse of time of nine years waa 
not fatal to an action for specific performance of 
an executed contract. Maune YAN v. MA Mat Wr 


Rang. 80 
Specific Relef Act (| 0f1877), s. 9. Ses 
Evidence Act, 1872, s 35 570 





-—$ 21—Agreement to pay money—Money not 
naid—Contract, if can be specifically enforeed— 
Unpaid portion of loan by mortgage—Whether. a 
debt—Atiachment of debt—Whether can be made— 
ake Procedure Code (Act V of 1908),0. XXI, 
T. 46. 

A contract uuder which a sum of money had 
been agreed to be paid, but was not paid cannot be 
specifically enforced. In a case of this kind it is 
open to the mortgagor to sue the mortgages forthe 
recovery of damages op account of the failure of 
the mortgages to perform his part of the con- 
fract. 

The unpaid portion of the loan does not constitute 
a debt due by the mortgagees to the mortgagors, 
and as such, cannot be attached under the provisions 
of the QOivil Procedure Code. Knunni Lat v. BANKEY 
Lab ; All, 542 
—--—-§. 27, Exception—When can be taken 

advantage of, by transferee. 

In order to take advantage of the exception in 
s. 27, Specific Relief Act, the transferee must prove that 
he had no notice of the original contract. Ko Mar 1, 
Ma Mayr Rang. 474. 


S.42—Discretion of Court in granting 
declaratory decree—Lower Appellate Court intera 
fering with the discretion of , the trial Court— 
Interference founded on misapprehension of fact— 
High Court, whether can interfere with it. 

The grant of a declaratory relief is entirely in 
the discretion of the Oourt, butthe discretion has 
to be exercised on certain well recognised principles 
and with reference to the varying circumstances of 
each cace. No hard and fast rule can be laid down as 
to the circumstances in which the discretion to 
grant a declaratory relief in suits should or should 
not be exercised. Where the discretion exercised by 
the trial Gourt was interfered with by the lower 
Appellate Court on a misapprehension of facts the 
High Court will interfere with the exercise of 
discretion by the lower Appellate Court. Ram 
TawakaL TEWARI v. DULARI All, 412 
—§. 42—Hindu Law—Widow giftingaway 

part of her widow's estate—Suit by nearest reversioner 

for declaration that gift isvoidand not binding 
after her death—Suit, if maintainable. - 

A suit fora declaration by the nearest reversioner 
that an alienation by a Hindu widow succeeding to 
a widow's estate, by means of a deed of gift was void 
after her life-time is maintainable. Ram TAWAKAL 
Tewari v. DULARI All, 412 


Stamp Act (il of 1899), $.13—Deeree not drawn up. 
on non-judicial stamp paper~Non-judicial paper 
afterwards annexed and defaced and names of 
parties added—Decree, if in crder. 

A decree was not drawn up on a non-judicial 
stamp paper but on the order of the Court a non- 
judicial stamp paper was annexed and defaced 
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and the names of the parties and the cause title of 
the case was put down ; 

Held, that the decree was in order and had a 
retrospective effect fromthe dateit was drawn up 
and could be executed. JOGESH Osanpra v, MOHINI 
MOHAN GHOSE Cal. 458 
——~--_—§§, 61, 36—Document not sufficiently stamped 

admitted by lower Court—High Court in revision, 

when can deal with instrument. 

Section 61 (1) and (2), StampAct, gives a Court 
in the exercise of civil jurisdiction, being the Court 
to which appeals lie, a jurisdiction to deal with the 
case of instruments which should not have been 
admitted in evidence without the payment of duty 
and penalty under s. 35 or without the payment of 
& higherduty than those paid. It does not give 
such Court any jurisdiction to deal with the case of 
an instrument which should not have been admit- 
ted at all. Where sucha document has been admit- 
ted by the lower Court, andthe High Court has 
got no authority to deal with the instrument under 
8; 61, therefore, the instrument cannot in revision 
be called in question on the ground that it was not 
duly stamped. Laxumr Das v. LAKHO Ram All, 517 
Subrogatlon—Right of, whether arises on redemption 

or on payment of portion of mortgage money to 

- mortgagee. ý 


The right of subrogation under s. 92 of the 
Transfer of Property Actas well as the rights 
accruing to co-mortgagor under s. 95 of that Act 


arise only on the redemption of the mortgage and 
not on payment of a portion ofthe mortgage money 
to the mortgages. Nisan AHMAD Kayan v. MANZUR 
_ApmMap KHAN Oudh 267 
Succession Act (X of 1865), s.100—Hindu Wills 

Act (XXI of 1870), ss. 2 and 3—Hindu Bequests 

and Transfers Act (VIII of 1921)— Hindu Wills— 

Disposition of life-estate in favour of unborn 

person—V alidity—Effect of legislation. 

A Hindu made a will in 1901 by which he 
gave a lifs-interest in certain properties to his 
son and then a life-interest by way of remainder 
to the son’s wife after the son's death with a 
further gift after her death to certain other per- 
sons, In a suit by the son's wife for a declara- 
tion that acertain alienation madeby her hus- 
band in 1921 was inoperative beyond his life-time, 
the defendants contended that the gift in favour 
of the son's wife was void under s. 1000f the 
Succession Act 11865, as she was not in exist- 
ence atthe date of the testator’s death: 

Held, that whatever may be the reason forthe 
omission of s, 100 from Act VIII of 1921, it cannot 
be held that merely by reason of this omission 
the express declaration in s. Zofthe Hindu Wills 
Act making s 1€0 of the Succession Act applic- 
able to Hindu wills in the COity of Madras must be 
. deemed to have been taken away, and the dis- 
position in favour of the plaintiff was, therefore, 
void under s. 100 of the Succession Act, 1865, 

(The effect of legislation relating to Hindu Wills 
discussed. ] 

-~ The combined effect of ss. 2 and 3 of the Hindu 
Wills Actis that adisposition permitted by the 
Succession Act may be invalidated, but a disposition 
invalid under the Suecession Act cannot be validat- 
ed by any rule of Hindu Law, V. ISUPPUSAMI 
PILLAI V. JAYALAKSHMI AMMAL Mad. 537 
Succession Act (XXXIX of 1925), s. 192—Word 

" succession ` in 3. 192, if refers to testamentary 

as well as to intestate succession. 

The provisions of the Succession Act are not 
gonfined to intestate succession, but are also applic- 
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able to cases of testamentary succession. Hence the 
expression “succession” in s. 192, Succession Act, 
is not confined to intestate succession but also 
applies to testamentary succession. Cuaupr Devri v, 
Poran BAL Lah. 686 
—s. 194 proviso—Order under proviso to 

s. æ 194—W kether interlocutory. 

An order under s, 194, Succession Act can be 
passed only after the conditions embodied in s. 193 
have been fulfilled, Ouampr Devi v. PURAN Bab 

Lah 686 
S. 276—Disposing mind—Onus of proving 
its existence lies on person applying for probate. 

The onus of proving the existence of disposing 
mind lies-on the person applying fer a probate 
of the will. NIKA RAM, MANGU Ram Lah. 1014 
Surety—Consent decree—Surety undertaking to be 

bound by decree that may be passed —Surety, if 

bound by consent decree. 

A consent decree is not any the less a decree 
because it is agreed to by the parties to the suit, 
and though for certain limited purposes it is treated 
on the same footing as the agreement itself, the rules 
of contract donotapply in their entirety, nor do 
those of tort. Where therefore a surety undertakes 
to be bound by such decree or order as may be 
passed by the Court, he undertakes to be bound by 
a consent decree as well as by one after contest. The 
matter is within the terms of his bond. Of course, 
if there is fraud or collusion or any of the matters 
on which a contract can be set aside, he can claim 
exemption on those grounds, forconsent decrees are 
treated on the samefooting as agreements for those 
limited purposes; but not for any other. Also, if the 
decree comprises matters not arising out of the 
litigation, he can fairly claim exemption cn the 
ground that the matter was not within his con- 
templation at the time of the agreement but not 
otherwise. J$ABIRUDDIN vV. DEBI SINGH Nag. 461 
—Mortgage—Decree absolute against mortgagor 

and surety—Mortgagee awaiting result of execution 

proceedings in prior mortgagee’s decree—Sale 
proceeds insufficient even to satisfy that decree— 

Execution against surety--Mere delay and non- 

attaching of mortgaged property—Whether dis- 

charges surety's liability—Contract Act (IX of 

1872), ss. 184, 137, 139. 

Where a puisne mortgagee obtained a decree abso- 
lute against the mortgagor andthe surety but with- 
out immediately proceeding to get the mortgaged 
property sold, awaited the proceedings for sale 
initiated by the prior mortgagee in execution of his 
mortgage decree, and after the sale, the proceeds of 
which were not sufficient even to satisfy the prior 
mortgagee's decree, took out execution against the 


8 











urety ; 
Held, that the mere omission of the puisne mort 
gagee to proceed against ths mortgaged property 
or in not attaching the profits of the mortgaged 
property, could not in any way affect the liability of 
the surety. His delay amounted to no more 
than mere forbearance on his part in the sense of 
a 137, Contract Act, and such forbearance did not 
have the effect of discharging the surety. ABID 
Husain v. Lacuami NARAIN Oudh 814. 
-Surety for payment of debtand surety for 
appearance—Distinction—Death of judgment-debtor 
before date fixed for appearance—When material 
—Liability of sans of surety—Hindu Law—Debts— 
Illegal debts—Son's liability, 
In the case of a surety bond, if on its true con- 
struction, it is found to be a surety for payment of 
the debt in contradistinction to an undertaking tg 
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produce the judgment-debtor on the date named, 
then the question of whether the judgment-debtor 
was dead on the date on which he was to appear, 
would become immaterial, But if the surety bond, 
on its proper construction, was merely an undertak- 
ing forthe judgment-debtor to appear, although 
the penalty may have beenthe amount of the debt, 
then, the song of the surety would be excused, 
because, although under'tthe Hindu Law the sons 
are liable for the father’s debts including the debts 
of surety, yet anexception to that rule are cases 
where thereare sureties for the appearance or for 
the honesty of athird party, and the fact of it 
being found that the principal debtor was dead will 


be an added reason for the release of the sons from’ 


the debt of their father. DaIRNARAIN CHAND v. SHIVA 


SAHAY CHAUDHARY Pat. 858 
Surrender, Sre Hindu Law 252 
Tort—Defamation—Statement in written statement 
and evidence, if privileged, 
The statements made in the written statement 


and in the evidence are absolutely privileged. 

Ma HLA Kuai v, U Kain Mauna U - Rang. 535 

Trade mark—Rules of justice, equity and good 
conscience—Injunction, when can be obtained by 
plaintiffs in trade-mark cases. 

As there is no statutory law in India on the 
subject of trade-marks, cases on the subject have 
to be decided according to rules of justice, equity 
and good conscience. Conditions peculiar to India 
may, however, necessitate the 
English Law with certain modifications, 
Bear & Sons, INDIA, LTD. v. PRAYAG Narain 

All. 788 (b) 
Damages in trade-mark cases—How calculated. 

In awarding damages the Court should assess it and. 
allow the plaintiff his usual percentage of profit 
on the difference between the plaintiff's usual gross 
trade earning before the unfair competition began and 
his actual earnings thereafter, with a lump sum for 
expected increase of business. Hormvs ARDESHAR 
V, ARDESHAR CowasJI Cal. 829 
Passing off—Right to distinct name in 

-business—Right to trade-mark—Distinction— Name 

likely to deceive public—Injunction—Nature of. 

There are two distinct classes of rights in respect 
of the name ofa business: one only arises when 
that name or some partof it, whether it be what is 
known asa fancy word, an ordinary word or a 
geographical name, has come to mean the goods of, 
or to connote the skill, probity or excellence of the 
particular business. The otherclass of right isto 
a distinct name, that isthe right to prevent others 
from adopting a name which is likely to lead the 
public to mistake another new business for the 
plaintiff's business. This right arises immediately 
ou the user of the name bythe first pereon who 
uses it, provided that the name used does not in- 
fringe the rights of another person. After the name 
has acquired a reputation, the adoption of a similar 
name by arival may arouse suspicion that the real 
object isto get the benefit of that reputation. All 
the circumstances must be considered, and if the 
conclusion arrived at is that the new name is likely 
to lead the public to mistake the new business for 
the former business, that gives a right of action. One 
of the few distinctions between the principles ap- 
plicable tothis class of caseand cases relating to 
trade-marks is that the rule as to anything being 
common tothe trade doesnot apply to the former 
class of case, except when it claimed that the business 
name or part of if connotes the plaintiff's goods or 
work. At thesame time any word, descriptive or 
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otherwise, which is common to the trade is not sufi- 
ciently distinctive to found a title to an exclusive 
right thereto, although the man, who is the first who 
uses a business name entirely consisting of words 
common to the trade, is entitled to restrain the use 
of a new name which is likely to deceive the public 
into a belief that a rival business is his, 

The plaintiff carried on a business of dyers and 
cleaners for over 25 years under the name of “ Bom- 
bay Dyeing and Cleaning Co,” ata certain place in 
Oaleutta before shifting to another shop inthe 
locality. The defendant then started a similar 
business at the plaintiff’s old place under the name 
of ‘ Bombay Art Dyersand Cleaners.” The plaint- 
iff sued for injunction and damages: 


Held, that even in the peculiar circumstances 
of this case, the form of injunction should be 
the usual one, restraining the defendant, his 


servants and agents from using the name “ Bombay 
Art Dyers and Oleaners,” or any other name calculat- 
ed toinduce the belief that the defendant’s business 
is the business of or an agency, branch, or depart- 
ment of the plaintiff's business. Hormus ARDESHAR V. 
ARDESHAR CowasJI Cal, 829 
Plaintiffs having acquired reputation for. 
their goods through a particular trade-mark—Plaint- 
ifs, if can restrain other persons from using trade- 
mark to cognate classes of goods—-Matiers to be 
considered—Colourable imitation—Tests to ascertain 
—Standard is that of anaverage man exercising 
ordinary caution, ` ` f 
Held, (per Niamat-Uliah, J., agreeing with Iqbal 
Ahmad, J,)—The plaintiffs, whose goods have acquir- 
ed a reputation in the market through a trade- 
mark orname with which their goods have become 
associated, havea right to restrain the defendant 
from using a trade-mark or name which is identi- 
cal with or similar tothat of the plaintiffs, and 
such right extends not only to the particular goods 
sold by the plaintifis, but also to cognate classes of 


goods, provided the cumulative effect of the simi-- 
connection ° 


larity of the mark, the commercial 
between the plaintiffs’ goods and 

defendant and surrounding circumstances is 
as to leadthe unwary customers to mistake the 
defendant's goods for those of the plaintiffs. The 
raw material with which the articles in, question 


those of the 
such 


are prepared, any affinity inthe process employed > 
in manufacturing them, the fact that the production - 
slight extension of the’ 


of one can result from a 
business ofthe other, the habits and notions of the 
customers of the two, and the uses made of the 
article afford indicia of more or less 
determining whether the customers of the defend- 
ant’s goods are likely to mistake them for those of 
the plaintiffs. Direct evidence establishing the 
fact that such impression was created inthe past in 
the minds of certain persons is also of value. The 
inference to be drawn from all the circumstances 
should not be speculative, but probable. 
culty ofa case like this arises mainly from the fact 
that the Court has torecord a finding not in res- 


-y 


cogency for - 


The dif- - 


w 


pect of what has happened, but in respect of what 


is likely to happen. 

Another factor to be considered is that 
of persons, whose mentality is to be considered is 
that of “ unwary customers" The standard to be 
borne in mind is neither that of a person who is 
devoid of all sense of discrimination, nor of persons 
who are very careful observers of .things around 
them, It is that of an average man exercising 
ordinary caution. The question in each caseis one 
of inference from facts, Two cases are 


. . 


the class ° 
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' exactly parallel, and, therefore, decided cases are of 
little value in determining the question whether the 
goods manufactured by the defendant are likely to 

_ be mistaken for those of the plaintiff. 

Per King, J.—When aperson has established a 
right to usea trade-mark in respect of a certain 

- class of goods, thisright is not confined only to 
goods which are precisely similar to the goods 
which he makes or sells: 

Held, (per King, J., on facts) that the right ac- 
quired by the plaintiff in respectof his elephant 
trade-mark should not be confined strictly to ciga- 
rettes and to Virginia Birds eye smoking tobacco, 

. or even to cigarettes and all kinds of smoking 
tobacco only, but should be held to extend to all pre- 
parations of tobacco. 

Per Iqbal Ahmad, J.—In case of alleged in- 
fringement of a trade-mark, if itis found thatthe 

- goods manufactured or sold by the defendant are of 
a description other than the goods in which the 
plaintiff deals, the plaintiff is not entitled to an 

` injunction restraining the defendant from attaching 
to his goods a trade-mark similar to the trade-mark 

“in which the plaintiff has acquired a right of prop- 


erty. 

Held, (per Niamat-Ullah and Igbal Ahmad, JJ., on 
facts) that the plaintifs’ right in respect of their 
trade-mark applied only to cigarettes and smoking 
tobacco and did not extend to chewing tobacco 
and thatthe defendant’s trade-mark was not a 
colourable imitation of the plaintiffs’ trade-mark, 
so that ordinary or unwary customers are likely to 
mistake the defendant's goods for the goods of the 
“= plaintiff, THomas Bear & Sons, INDIA, Lop. v. PRAYAG 
` Marain All, 788 (b) 


Transfer of Property Act (IV of 1882), s. 2 (d). 
SER Civil Procedure Oode, 1908, s 151 479 
s. 10, Sse Aliyasanthana Law 537 
————8, 36. Sez Oivil Procedure Code, 1908, s, 151 
479 


8. 41—Minute inquiries by  transferee— 

Inability to find out want of power to transfer of 
, transferor-—Absence of clue as to stranger's claim— 

Lransferee, if acts in good faith. 

Where it appeared that the transferee, however 
minute his enquiries might have been, would not 
have found anyreason to believe that transferor 
was not {fully empowered to make the mortgage, 
and there is noclueto suggest that a stranger laid 
any Claim to the property which was being mort- 
gaged, then the mortgagee cannot be said to have 
“been not acting in good faith. Mauna Po Lu v, 
- Bank OF OBETTINAD Rang. 249 


S. 52—One of the parties claiming right of 
passage over land—Buildings’ erected after in- 
stitution of suit—S. 52, applicability of. 

A defendant would not be at liberty to erect 
buildings on a piece of land which forms the subject- 
matter of the litigation and thus compel the plaint- 

. iff to file another suit for the removal of the 
obstructions which came into existence after the 

- guit had been filed. To such acases, 52, Transfer 
of Property Act, applies. NARAIN SINGH ?, Iman Din 
Lah, 724 

————8.53—Mortgage for adequate consideration 
Rau No benefit reserved to debtor—Mortgage cannot be 

impeached on ground of preference to mortgagee. 

A mortgage made for adequate consideration and 
without reservation ofany benefit to the debtor 

-. cannot beimpeached solely on the ground that the 
decree-holders, who were also creditors, suffered by 





=. reagon., of preference being given. tothe mortgagees - 


* 


GENERAL INDEX. 


. xed 


Transfer of Property Act, 1882—contd, 


where there is no question of bankruptcy. Piru DAYA 
Ram-Puerv Ram v, NADIR CHAND Lah 679 
8.53—Transfer of property by Muhammadan 
husband in lieu of dower--Transfer, genuine—If 
can be impeached. 
A transfer of property bya Mubammadan hus- 
band in favour of his wife, in lieu of a dower debt, 
cannot be impeached under s. 53, Transfer of Property 


Act. AMINA v. LAKHMI CHAND Lah. 979 
8. 53-A, 

Sers Oivil Procedure Code, 1908, s. 9 583 

Sze Registration Act, 1902, ss, 34 and 35 1088 


——S, 53-A—Held, 8. 52-A applied to the facts 
of the case. 

V conveyed his property to M by an unregistered 
document. M executed a registered mortgage of 
this property to A. The mortgage was a usufruc- 
tuary mortgage, but A had been unable to obtain 
possession of the property thereunder. Ina suit for 
possession by A against defendants and M, the 
defendants alleged, that they were owners of- this 
property, and that they had purchased it by an oral 
agreement from this same V eight years prior fo 
suit : 

Heid, that M entered into psssession in part per- 
formance of the contract of sale between Mand V, 
The contesting defendants as claiming under the 
transferor, V were debarred from enforcing against 
A who was claiming under the transferee, any right 
in respect of this property. 

Held, also that A was notentitled to a declaration 
of his title tothe property, but he was entitled toa 
declaration of his right to the possession thereof as 
against the defendants. Mastram v Ma Oan 

Rang. 769 
s. 53-A~—Morigage—Mortgagee in possession 

—Contract to sell to mortgagee—Payment of part of 

purchase price, whether satisfies requirements of 

s. 53-A—Part performance. 

D was in possession of a holding of land belong- 
ing to P as usufructuary mortgagee but P agreed 
to sell the land to D fora sum over and above the 
mortgage amount and after this agreement had 
been concluded D remained in possession, P sued for 
redemption of the usufructuary mortgage. 

Held, that the payment of part of the purchase 
money in addition to the amount already due on the 
mortgage, in respect of which the purchaser wags 
already in possession, was an unequivocal act which 
could not be referred to any other matter than the 
agreement for sale, and as such, was sufi- 
cient to satisfy the requirement of s. 53-A of the 
Transfer of Property Act that some act must be 
done in furtherance of the contract. Ma Tuer 0. Ma 
Sz Mar Rang. 13 

s, 53-A Proviso— Person, when can claim 
benefit of part performance—Part performance, 

It is forthe person claiming the benefit of the 
doctrine of part performance to show that the 
transferee, who otherwise has a legal title, had notice 
of the contract or of the part performance thereof. 
Ko Mor v, Ma May Rang. 474 
—— SS, 53-A, 54,55 (4)— Registration Act (XVI 

of 1908}, ss, 17, 49—Trusts Act (11 of 1582), ss, 3, 

5, 6, 55, 56—Immovable property, transfer of— 

Registration, necessity of—Part performance, 

doctrine of--How far applicable in india—Trust 

property, how created—Ownership of trust property 

— Legal and equitable estates. 

The interest under a settlement of landed property 
is an interest in immovable property, and falls 
within the ambit of s. 54 of the Transfer of Property 
Act, Consequently, no sale ortransfer of -that 
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interest can be made or effected otherwise than by 
a registered instrument. 

In India, apart from statute, having regard to the 
law of registration there is no room for the equitable 
doctrine of part performance. 

Estoppel is a rule of evidence and nota source of 
title, and hence a vendor under an unregistered 
contract forthe sale of immovable property by 
reason of what hehad said or done, cannot be 
treated as holding the property as a trustee for the 
purchaser. Title to land cannot pass by a mere admis- 
sion when the statute requires a deed, 

No trustin relation to immovable property is 
valid unless declared by a non-testamentary instru- 
ment in writing signed by the author of the trust 
or the trustee and registered. The Indian Law does 


not recognize legal and equitable estates. The owner 
of trust property is the trustee only, OFFioraL 
ASSIGNEE v. M. IE. MooLLA Sons, Lp. Rang. 9 


ss. 65 (a), 66, 68—Morigage—Covenant in 
mortgage deed—Effect of. 

A covenant againsta lease in a mortgage-deed 
cannot pufthe mortgageein a better position as 
regards his rights which are laid down in ss. 66 and 
68ofthe Transfer of Property Act. The existence 
of a covenant inthe mortgage-deed cannot entitle 
the mortgagee to claim rights other than those which 
are necessary (according tothe nature of the mort- 
gage) forthe maintenance or enforcement of his 
security for re-payment of the mortgage debt, the sole 
object of the contract. NIADER SINGH v, Ram CHANDER 

All. 1009 
ss. 65(a), 66, 68—Mortgagor in possession 

—Right to lease out mortgaged property—Purchaser 

of property in execution of mortgage-decree— 

Whether can turn the lessee out, 

A mortgagor in possession is entitled to lease 
outthe mortgaged property permanently irrespec- 
tive of its effect on the mortgagee provided itis not 
destructive or permanently injurious to the property 
so as to render the mortgagee's security insufficient. 
The purchaser ofthe property in execution of the 
mortgage decree isnot entitled to turn the lessee out. 
Nraber SINGH v, RAM OHANDER All, 1009 
——— 88. 67, 60—Severanre of interests of several 

mortgagees arising from their own aciton— 

Indivisibility of mortgage, if affected, 

Where severance of interests of several mortgagees 
arises from their own action to which the mortgagor 
is not privy, the indtivisibility of the mortgage is 
not affected, Any private arrangement between the 
mortgagees over the head of the mortgagor cannot 
destroy their joint character as against the mortgagor. 
Where, however, the mortgagor and all the mort- 
gagees agree in the mortgage-deed itself that the 
former should be deemed to have borrowed parti- 
cularsums forming the consideration of the deed 
from individual mortgagees, each of the mortgagees 
should be considered to be a creditor tothe extent 
of the sum advanced by him, In such a case, if 
the mortgaged property has also been split up and 
the charge of sach individual mortgagee is to rest 
ona specified part of the mortgaged property, the 
deed should be construed as one containing as many 
mortgage transactions as the numberof mortgagees 
LAOHHAI NARAIN v. BABU Raw All, 437 
——-—-S, 78—Fraud, misrepresentation and gross 

neglect—What amounts to. 

The words ‘fraud’, ‘misrepresentation’, and ‘gross 
negligence’ occurringin s. 78ofthe Transfer o 
Property Act are three different kinds of conduc 
and ars disjunctive. Not being co-extensive in thei 
meaning, onecannot be defined in terms of the 
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other. Negligence is not fraud, but negligence may 
be evidence of fraud if it is so gross asto þe in- 
compatible with the idea of honesty, In proof of 
gross negligence, all that is necessary to show is not 
direct and positive fraud but lack of good faith in 
the sense of due care and attention. Gross negli- 
gence may be defined as the culpable failure to exer- 
cise that degree ofcare and prudence which it is 
reasonably necessary to avoid injury to others, 
GANGAPPA V. IMAMUDDIN Nag. 904 


-ss.82, 100, 92, 95—Apportionment of 
liability between mortgaged properties— Contribution 
—Redemption by representatives of one of the 
mortgagors—Right to claim contribution from other 
co-mortgagors. 

The first paragraph of s. 82 of the 
Property Act enunciates the general rule as regards 
the apportionment of liability between the several 
properties whether belonging to one or several 
owners when they are mortgaged to secure one 
debt, The provision that the properties are liable to 
contribute rateably to the debt secured by the mort- 
gage clearly implies that this liability constitutes a 
charge upon the properties. Further, the provisions 
of s. 82 read with s. 100 clearly give rise to a charge 
against such portions of the mortgaged property as 
have not discharged their proportionate share of the 
liability. Where the representative of one of the 
mortgagors redeems the mortgaged property, he, by 
virtue of s.92, Transfer of Property Act, acquires 
by subrogation the same rightsas the mortgagee 
and under ss. 92and 95, Transfer of Property Act, 
he will be entitled toclaim contribution from the 
other co-mortgagors witha charge on their share of 
the property. NISAR AHMAD KHAN v. MANZUR AHMAD 
KHAN Oudh 267 


-§, 84—Tender, when operates to stop interest 
—-Mortgagee refusing proposed payment—M origagor, 
if should make formal tender— Mortgage suit—Plea 
of tender— Payment in Court—Necessity of—Sutt 
for interest only—Payment or non-payment, if raises 
inference for or against. 

Although in order thata tender should operate to 
stop therunning of interest there must be a continu- 
ed readiness to pay theamount due on the mortgage, 
yet it is unnecessary to keep the money immediately 
at the disposal ofthe mortgage provided that 
it can be found whenever the -mortgagee sees 
fit to demand it. If -a mortgagee unequivocally 
refuses a proposed payment ofthe amount due the 
mortgagor is not bound to make a formal tender of 
it, and the mortgagee cannot recover interest ac- 
cruing subsequently, 

No doubtina suit upon the mortgage if the ap- 
plicants desired to plead that interest had ceased to 
run because of a previous valid tender ofthe amount 
due, that plea would have to be accompanied by 
payment into Court, otherwise the tender would be 
ineffectual. But where the suitisfor recovery of 
interest only, the payment of one month's interest 
into Court would not raisethe inference of readiness 
to pay the whole amount due on the mortgage, nor 
would the failure to pay this amount into Court 
raise the contrary inference that the mortgagors 
were not prepared to pay. Mauna Ba Kyaw v. Nante- 
RAM JAGANNATH Rang. 189 

5.92. Sge Subrogation 267 

——— 8S 92,95. Ses Transfer of Property Act, 
1682, s. 82 267 

——~— S, 98 —Mortgage—Deed stating that mortgagee 

is putin possession—Provision for interest on 

principal amount if mortgagee is not put in posses- 
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sion —Possession not given— Right of mortgagee to 

decree for sale, 

Where itis stated ina mortgage deed that the 
mortgagees had been put in possession of the mort- 
gaged property and itfurther provides that in case 
of the mortgagees' failure to get possession they 
would beentitled to interest on the principal 
amount at a certain rate, if possession is not deliv- 
ered to the mortgagees, they are entitled to a decree 
for sale in respect of the mortgage money, MAHABIR 
Sinepv KISHORI Oudh 674 


s, 82 
Transfer of Property Act (XXVII of 1926), s. 3— 

General Clauses Act (IX of 1897), s. 3 (52)—~ 

Attestation by marksman—Validity—Meanings of 

‘sign,’ ‘attested’. 

The word ‘sign’ in the definition of ‘attested’ in 
s. 3 of the Transfer of Property Act as amended 
in 1926, must be read in the meaning given to 
it by s. 3 (52) of the General Clauses Act of 1897 and 
includes ‘mark’ with reference to a person whois 
unable to write his name, and therefore, attestation 
by a marksman is valid attestation for the pur- 
poses of the Transfer of Property Act. 

In order that the signature of the Sub-Registrar 
may Amount to attestation, it is necessary to prove 
that he signed the document in the presence of the 
executent, ALAPATI NAGAMMA V. ALAPATI VENKATA- 
RAMAYYA Mad, 777 
Trust—Adminisiration of  trust—Co-trustee taking 

leading part in administering trust—Other trustees, 

if liable for his breach of trust. 

Where a co-trustee who was the nephew of 
the testator, took a leading part in administer- 
ing the trust, it is only in exceptional cases that 
& co-trustee can be made liable for the breach 
of trust committed by such a co-trustee. HoLAS 
Rar v., RALLA Ram Lah. 366 

Large sums recovered from debtors by trustees 

—Some debts allowed to be time-barred—Trustees, 

whether personally liable. 

The trustees cannot be expected to devote more 
care and attention to the business of the trust 
than an ordinary man would use in dealing with 
his own affairs. So where the trustees recovered 
large sums from debtors but allowed some 
items totalling to Rs, 770 to become barred by time, 
they cannot be made personally liable for this 
sum. Horas Rarv. RALLA RAM Lah, 366 
Testator aged 74—Deaih two days after 

‘creating trust by will—Will disputed by daughter 

and grandson—Trustees paying Rs. 5,000 to them 

—Act, tf in the interest of trust. 

Where the testator, an old man of about 74 
years of age, creates a trust and dies only two 
days after making the will, the question of 
whether hehad a disposing mind and whether 
the will was the result of an undue influence is 
not free from difficulty, and it cannot be serious- 
ly urged that the trustees, who saved the bulk 
of the property for the trust hy paying only 
Re. 5,000 to the daughterand the grandson of the 
testator, did not act in the interests of the 
trust. Horas Rarv. RALLA RAM Lah. 366 
—-——Wili creating two trusis- Provision for 

appoiniment of trustees for one by another, added by 

compromise—V alidity of provision—Trustees, if can 
delegate powers conferred by will—Deadlock—Resort 
to powers of Court. 

Under the provisions of a will the appoint- 
ment of new trustees to aninstitution was to be 
made by the continuing trustees, In a suit in con- 


. 
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nection with the administration of the trusts of the 
will, a compromise was accepted and sanctioned by 
Court, containing aprovision purporting to confer 
in the absence of unanimity amongst the surviving 
trustees on the occasion of the appointment ofa 
new trustee, power on trustees of another trust 
created by the will: 

Heid, that the provision forthe appointment of 
new trustees containedin the compromise was clearly 
an addition tothe will ofthe testator and such a 
provision could not be validly added, nor could the 
trustees of the trust in question delegate the powers 
conferred on them by the will: 

Held, also on the facts, that in view of the deadlock 
which had arisen, resort to the powers of the 
Court was necessary. In re Manowar Lan Lah. 364. 
Trusts Act dil of 1882), ss. 3,5,6, 55, 56. Ses 

Transfer of Property Act, 1882, ss. 53-A, 54, 55 (4) 9 
Trustee. Sze Costs 109 
U.P. Court of Wards Act(lV of 1912‘, ss. 11, 8 

Civil Procedure Code (Act V of 1908), s. 9— 

Declaration made by Local Government under s. 8 

—Validity of, whether can be questioned by the 

Civil Court— Non-compliance with formalities under 

s. 8— Whether intra vires, 

The Oivil Court is precluded by the provisions of 
s. llofthe U.P. Court of Wards Act from going 
behind the declaration made by the Local Government 
under s, 8 of the Act. If a declaration made by the 
Local Government under s. 8 is wholly without juris- 
diction and outside the scope of the section, it might 
be treated as a nullity, but if the Local Government 
has committed any irregularity or even illegality in 
the exercise of the jurisdiction possessed by it, 
e, 11 precludes the Civil Court from questioning the 
validity of the declaration onthe ground of such 
irrégularity or illegality. The effect of the “strin- 
gent provisions” of this section is to protect all 
declarations which fall within the scope of s, 8,and 
they must therefore be treated as intra vires. In 
view of the provisions of this section the application 
of the doctrine of ultra vires, must be confined to 
declarations which are altogether outside the scope 
of s. 8, and therefore void ab initio. The making 
of the declaration without complying with the 
formalities laid down in 8. 8 may in one sense be 
unlawful, but such an illegality would be intra 
vires, and as such, nob open to question by reason 
of the bar contained in s. 11 of the Court of Wards 
Act, THE DEPUTY COMMISSIONER, KHERI, As MANAGER, 
Courtor Warps, MAHEWA ESTATE v. DAYA CHAND 
CHAUBEY Oudh 142 
— ss. 13, 8—5. 13, seope_o0f— Whether affects 

validity of declaration under 3, 8. 

Section 12, U. P. Court of Wards Act, has nothing 
to do with the validity or otherwise ofthe declaration 
madeunder s. & Tue DEPUTY COMMIESIONER, KHERI as 
MANAGAR, Court oF Warps, Manewa Jistate v. DAYA 
OHAND CHAUBEY Oudh 142 
—— ~ 8, 55—Distinction between claims of personal 

nature and claims relating to property—Whether 

contemplated by 8. 55. 

The terms of s. 55, U. P. Court of Wards Act 
are perfectly general and make no distinction between 
claims relating to the property and claims of a per- 
sonal nature suchas a claim for damages. Tue Depory 
CoMMISSIONER, KHERI, AS MANAGER, Court or Warps, 
Mauewa Estate v. DAYA CHAND CHAUBEY Oudh142 
U. P. Excise Act (IV of 1910), ss, 60 (b) (f)—~ 

Criminal Procedure Code (Act V of 1898), ss 103 (1), 

165 (4)—Search—Person having suffered conviction 

for forgery and robbery—Whether suitable search 

witness —Sub-Inspector subject of adverse comment 
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by High Courtalong with brotherof search witness 

— Prosecution case, genuineness of—Search without 

warrant—When permitted for offence under Excise 

Act. : 

A man who has been twice convicted for crimes of 
forgery and robbery is altogether unsuitable as a 
search witness. Where the Sub-Inspector takes with 
him such a person as a search witness and he is 
put forward as one of two search witnesses for the 
prosecution, the action of the Sub-Inspector suggests 
thatthe case is not a genuine case even if all 
suggestions for defence have not been established, 
especially when the Sub-Inspector has been the 
subject of adverse comment by a Bench of the High 
Court in a former case along with a witness, who 
was the brother of the search witness. 

It ia true that in an urgent case a Sub-Inspector 
may make a search for an offence against the 
. Excise Act without obtaining a warrant from the 
Excise Officer. But he cannot doso in a case 
where it is not shown that there was a great urgency 
and where the Sub-Inspector could have in a short 
time obtained the warrant from the Excise Officer. 
RAMOBANDRA V. EMPEROR All, 635 
U. P. Government Notification No. 576/IA-9 

—Object of, whether applies to pending execution 

proceedings. Sse Izecution 933 
U. P. Land Revenue Act (ill of 1901), s. 233 (m) 

—Revenue paid in excess of what was due —Excess 

payment made on behalf of co-sharers— Claim for 

contribution— Whether one arising out of collection 
of revenue—Jurisdiction of Civil Court, if barred 

—Co-sharers—Contribution. 

The words “connected with or arising out of” in 
s, 233 (m), U.P. Land Revenue Act are very wide. 
Where it is alleged- that the plaintiffs had to pay 
revenue in excess of what was due from them and 
that this excess payment madeby them was on 
behalf of the defendants who were their co-sharers 
inthe mahal, the claim for contributionis one 
arising out of the collection of revenue and a suit in 
_ the Givil Court is barred and jurisdiction in the case 
rests with the Revenue Officers only. Rama NAND v. 
LAL BEHARI Oudh 704 
U.P. Municipalities Act (lII of 1916), s. 155— 

Municipal Account Code, r. 132 (14)—Parts of car, 

if parisof machinery — Tubes and tyres of motor 

car—Whether exempt from payment of octroi, 


Parts of the car which are set in motion by 
power must be parts of the machinery, and s9 
would be other indispensable, essential and com- 
ponent parts of the machinery. Tubes and tyres 
which are specially designed for motor cars only, 


and arenot meant for anything else which is not a 

machinery, are under cl. (14) exempt from the 

payment of octroi. KASHI PRASAD VERMA v. MUNICIPAL 

Boarn, BENARES All, 750 

——-—$, 155-—-Offence under s. 153—-Essential 
ingredients of-—Burden of proof thai goods are 
liable to duty ison Municipality. 

In a case under s. 155, U. P. Municipalities Act, 
the complainant must satisfy the Criminal Court 
that the accused has introduced or attempted to 
introduce or abetted the introduction of any goods 
or animals " lable to the payment of octroi". 
Unless this condition is fulfilled and the Criminal 
Gourt is satisfied that the goods imported are really 
liable to the payment of octroi, no offence under 
s. 155 can besaid to be committed. It is an 
essential ingredient of the offence that the impor- 
tation should be of goods which are Jiable to the 
payment of octroi. No offence is committed if 
_ goods, which under the Act are exempted from 
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liability, are imported. The mere fact that the 
accused had not sought the earlier remedy of 
appealing to the District Magistrate, would not 
compel the Criminal Court to convict himin the 
face of an express exemption under the Act. The 
burden ison the Municipal Board to satisfy the 
Criminal Couris that the goods in fact were liable 
to duty. Kasur Persap Verma v. MUNIOIPAL BOARD, 
BENABES All 750 
—-—--85.155, 164—Complaint under s. 155— 

Liability to pay octroi duty, if can be questioned -. 

by accused person—Plea, if barred. 


An accused person, who questions his liability 
to pay octroi duty on the ground that the goods 
were not infact liable to the payment of octroi 


before a Criminal Court hearing a complaint under 

s, 155, is not questioning his liability in any manner 

or before any authority other than that provided 

in the’ Act. Such a plea is not barred. Kasur PRASAD 

VERMA v. MUNICIPAL BOARD, BENARES All. 750 

s, 175—Defaulter—Defective warrant issued 
against defaulter —Defaulter, if can plead that 
distress was unlawful —Stranger's competency. to 
plead unlawful nature of warrant. 

If some amount is due froma person and a 
warrant is issued against him and there is a defect 
in the form of that warrant, it will not beopen to 
the defaulter to plead that the distress was unlaw- 
ful, but it does not entitle the Board to egay that 
it is not open even toastranger to allege that the 
warrant was unlawful. MUNICIPAL Boarp or MAIN- 
PURI Y, AJUDHIA PRASAD All. 1064 
——_——85.178,180 (1) (3)—-Notice of intention 

to erect building—Neglect or omission of Board 

to sanction erection—Application under s. 180 

(3), if can be made after erection of building. 

Where under s. 178, U. P. Municipalities Act 
notice has been given to erect a building but the 
Municipal Board neglects or omits to make an order 
under s. 180 (1), the applicant should call the atten- 
tion of the Board to the matter according to the 
provisions ofs. 180 (3), before erecting the building. 
An application that he has already erected the 
building in anticipation of the Board's sanction 
cannot be regarded as an application under 
s.180 (3). Municrpan BOARD, BAHRAICH V. JWALA 
PRASAD Oudh 45 
———- 88. 267, 307—Notice under s. 267—Non- 

compliance —Prosecution—Matters to be decided by 

Magistrate—Magistrate, if has jurisdiction to 

consider merits of decision. 

The Magistrate, in a prosecution under s. 307, for 





non-compliance with a notice to close a latrine 
issued under s, 267, hasto corisider only whether 
the accused has failed to comply with a notice 


properly issued to him, and hasno jurisdiction to 
enter into the merits of the Board's decision -to 
issue the notice and reverse it. 

(The order of acquittal by the Bench of Magistrates 
was set aside and it was left to the Municipal Board to 
decide whether it would proceed further into the 
matter and no re-trial as recommended by the Dis- 
trict Magistrate was ordered. MUNIOIPAL BOARD, 
BAHRAIGH V. JWALA PRASAD Oudh 45 
—-——-§ 326—Notice—Claim for larger amount 

in notice—Claim reduced in plaint—Hffect of— 

Consideration of, in awarding costs. 

The mere fect thata larger amount was claimed 
in the notice doss not in any way prejudice the 
person to whom the notice is sant in the preparation 
of his defence nordoes if inany way prevent him 
from making proper amends. The second paragraph of 


_s, 826, U, P, Municipalities Act, makes it clear that 
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if sufficient amounts have been tendered to the 
plaintiff, then the Board will not be entitled. to 
recover any sum in excess of the amount so tender- 
ed, and shall pay all costs incurred by the defendant 
after such tender, There is no provision which 
authorises a Court to dismiss the suit if the amount 
claimed in the notice has been subsequently reduced 
at the time of the institution of the suit. In proper 
cases this factor might be taken into consideration 
in connection with the order regarding costs, MUNI- 
orpaL Boarp oF MAINPURI v, AJUDHIA PRASAD 
All. 1064 
Wager, Sse Contract Act, 1872, s. 30 384 
WajJlb-ul-arz—Constructton—Whole field of adna 
malik washed away—Held, he need not wait till 
land is emerged from water—Whether he can 
appropriate equal area from shamilat on payment 
of jhuri—Landlord and tenant. 

Thecondition in the wajib-ul-are was that if 
a whole field or. plot is washed away then it 
becomesa part of the shamilat and atthe time of 
its emersion same conditions attach to it which 
attached to the remaining shamilat, but the adna 
malik whose land has been submerged has a 
prior right as against otherowners to appropriate 
land out of the shamilat or other land which has 
emerged from water, equal to the area which 
had submerged, but he must pay to the ala maliks 
fresh jhuri up tothe maximum of Re.1 per acre, 
and the ala maliks cannot refuse to accept the jhurz 
ad the general custom in respect of such 
and: 

Held, thatthe adna malik whose entire land has 
submerged in water had a right to appropriate 
other shamilat land immediately to the extent of 
his original holding and in that case the ala 
malik was not entitled to refuse to recognize 
his rights to appropriate it or to receive jhurt 
in respect thereof. The adna malik was not en- 
titled to wait till the land originally held by 
him as adna malik emerged from water and to 
claim it on that occasion, Hayat v. MOHAMMAD KHAN 





Lah, 1012 

—— Interpretation, See Custom 977 
WII. Sse Sikh Gurdwaras Act, 1925, s. 5 418 
Construction — Bequest of estate to A if 


testator’s son B dies after testator—Death of B 
before testatcr’s death—-Whether estate vests in A— 
Conditional bequest—Non-fulfilment of condition— 
Effect. 

Where a testator made a will by which he gave 
his property tohis minor son and then provided as 
follows : "If my minor son loses his life after my 
death, A (testator’s sister) should enjoy the said 
properties with all right", and the minor son pre- 
deceased the testator : 

Held, that A wasnot entitled to succeed to the 
properties on the testator’s death as the condition 
subject to which the properties were devised to her, 
viz., the death of the minor son after the testator did 
not happen. The principle of s. 130 of the Succession 
Act applies toa case like this rather than the 

rinciple of s. 129, Soprawanra PADAYAOHI v. PAKKIRI 

ADAYAOHI Mad, 85 

Construction—General principles, 

The will of a testator must be construed on that 

Tinciple which wouldenable the Court of law most 
fully to give effect tothe intention expressed by his 
words, 

In ordinary gircumstances ordinary words must 
bear their ordinary construction and the whole will, 
i. €.,"the whole of the words employed by the testator, 
must be looked at together so as to determine his 
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whole intention. SUBRAMANIA PADAYACHI v, PAKKIRI 
PADAYACHI Mad. 85 
Hxecutcr de son tort—Appropriation— Rule, 

af applies to fiduciary relation, 

Ifthe debtor makes no appropriation to particular, 
items, the creditor has the right of appropriation, 
If no express appropriation be made by either the 
debtor or the creditor, it may be implied or presumed 
that payments to and drawings against a running 
account are to be attributed to the earliest items on 
the opposite side of the account. But as between 
trustees and their beneficiaries and as _ to every 
person in a fiduciary character, the rule is modified, 
and so long asthe trustee has money standing to 
his account, drawing by him will be attributed to 
his own money, the trust money being intact. An 
executor de son torthas no right to remit any part 
of the amount that was legitimately due to the 
beneficiary and give preference to that extent 
towards satisfaction of his own dues. Snivaprasap 
SINGH V. RRAYAGKUMARI DEBER Cal. 479 
— Erecutor de son tort—Debt carrying interest 

—Executor de son tort realising debt, if liable for 

interest. 

Where the debt itself carried interest and the 
executor de son tort did in connection with the debt 
that which in fact or in law amounted to its realizas 





tion : 

Held, that the executor de son tort was liable for 
interest whether actually realised or not, SHIVAPRASAD 
SINGH Y. PRAYAGKUMARI DEBEE Cal, 479 

Executor de son tort—-E’xecutor de son tort, if 
entitled to deductions for income-taz. 

An executor de son tort is entitled to get a deduc- 
tion of income-tax, etc., “which may have been paid 
by him onaccount of sums,” meaning sums which 
fell due during the last holder’s life-time, and 
might have been realized by him. He can 
assume that the tax was rightly assessed. Sxivaprasap 
SINGH v. PRayAGKUMARI DEBEE Cal, 479 

Executor de son tort—Liability for general 
accounts, 

The executor de son tort is not liable for a general 
account unless he has received everything, But 
from the moment he isa wrong-doer he has no right 
to retain the property and the beneficiaries ara 
entitled tothe property asit wason that date, 
irrespective of what may have happened to it theres 
afterand whether its loss, if any, was due to hia 
neligence or not, SHIVAPRASAD SINGH v, PRAYAGKUMARI 
DEBEE Cal. 479 
_-- Executor de son tort—Live-stock not delivered 

—No explanation for non-delivery~ Feeding 

charges, right to. 

If a rightful executor or administrator brings an 
action of trover or trespass against the executor de 
son tort, the latter may give in evidence in mitigas 
tion of damages, payments made by him in the 
rightful course of administration. Where, however, 
the live-stock has not been delivered and for the 
non-delivery of which no explanation has been 
offered, the executor de son tort from the moment of 
conversion, becomes a wrong-doer, and the owner 
would be entitled tothe full value of the animal in 
trover, without any deduction for the feeding, 
SHIVAPRASAD SINGH V. PRAyAGKUMARI Denen Cal. 479 
Executor de son tort—Possession if necessarily 

of a wrong-doer. 

An executor de son tort isnot for that reason 
only tobe regarded asa person who is necessarily 
awrong-doer, nor is his possession necessarily 
wrongful at itsinception. His intentions, in respect 
of the acts attributed to him, must be taken into 
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- account to determine when the conversion took place 
and as on what date liability is to be fastened on 
him, SaivaprasaD SINGH V, PRAYAGKUMARI DEBRE 
7 Cal. 479 
Proof of—Best evidence procurable’ should 
be furnished. 

In cases of dispute as to the signature of a will 
the .best evidence procurable that it was sigued 
by the alleged testator should be furnished ‘and 
the-attesting witnesses should be called or their 
absence accounted for. Fividence that the signature 
appeared ‘to be genuine is of little worth in the 
absence-of satisfactory evidence by witnesses present 
when the will is purported to have been 
signed. Sako SHANKAR V Ram DEI Oudh 135 
WORDS AND PHRASES: = 
Sankalp and Samarpan, meanings of. 

Sankalp literally means ‘decision or formation of 
intention, samarpan means entrusting. -Prem NATH 
vy, HARI RAM Lah, 229 
Thunduvaram, meaning of. 

The word ‘thunduvaram’ has been understood as 
meaning "fees on lands granted for cultivation to 
non-mirast cultivators.’ VENUGOPALA NAIDU vt. 
PERUMALQDAYAN .~ + ek, Mad 1294 
Workmen's Compensation Act (VIII of 1923), 

3.19 (1)—Review—Order made by Commissioner— 
Whether can be -set aside by him on review— 
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1035 
Workmen's Compensation Act—coneld. 


Application for compensation to son M, widow and 


minors—Order regarding M—Subsequent-application ° 


for award as regards widow and minors—Order 

passed on original application — Legality of. 

The OGommissioner has no power to set aside an 
order made by him, in review. 

But where on a petition for compensation to be 
given toa son M andthe widow and minors, a final 
order is passed asregards the claimof M but the 
Commissioner has failed to adjudicate on the claims 
of the widow and minors on that daté, he is bound 


to settle the question on a subsequent application. > 


made for that purpose even if such application is 

headed ‘review’. He can pass orders in regard to the 

original application in so faras itrefers to the 

widow and minors, when he has not passed any 

order ia regard tothut claim in that applica- 

tion, Nanax Cuanp Saapr Ram v. Mananik All 308 
S. 24~ Other person’ in s. 24 meaning of. 

The words ‘other person’ in s. 24 indicate formal 
appearances on behalf of the persons claiming, 
Nanak OHAND Sasani Ram v. MAHABIR All, 308 

8.30 (1).(a)—Order awarding compensation 

—Appealability: 

An order awarding compensation under the Work- 
men’s Compensation Act is appealable under s. 30 
(1) (a) of the Act. Nanax UHAND Saapr Ram v. ee 

` All, 308 
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HANDWRITING PROBLEMS 
By 
i E. BREWESTER, F.R. M.S., F. R.S. A., 
Document Specialist, CALOUTTA 
(Copyright) 
(Specially written for the ““ Indian Cases and Criminal, Law Journal”) 
INTRODUCTORY 


1. Itgives me exceeding great pleasure 
to write a series of articles for the readers 
of the Criminal Law Journal. In the 
~ourse of the articles I shall try and ex- 
plain in the simplest possible language, 
without jargon or pseudo-scientific techni- 
calities, what I think will be of use to 
both bench and bar. There is a good 
deal of misconception abroad. There is 
also much ignorance. Both misconception 
and ignorance arise from want of know- 
ledge, or from a little of that superficial 
knowledge which is always so extremely 
dangerous. Some of the ignorance is 
contained in books, and even in some 
law books. Some of the ignorance is also 
due to the wilful dissemination of unsound, 
or untrue, theories by so-called “experts.” 
We shall try and dispel some of this 
ignorance and misconception. 

2. It is irapossible to obtain knowledge 
of any subject unless a solid foundation 
is first laid. No progress is possible 
without a firm foundation being put 
down, on which to erect a substantial 
and lasting edifice. A great hindrance 
to progress in most scientific fields is 
“that tho learner is too apt to take for 
granted whatever he may read. It may 
be that he is so awed by the weight of 
learning of an author of acknowledged 
standing, 
see how far, if at all, a statement, or 
. principle, is true, or otherwise. Mere 
book reading will never do. Book reading 
by one ‘not having the necessary 
mental equipment is liable to be super- 
ficial and dangerous. Every scientific 
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that he makes no attempt to.. 


statement should be sifted to the bottom 
by the enquirer, ifhe is to maks any 
real progress. Even this is not enough. 
There must be constant practice and re- 
peated experiment. One cannot become a 
lawyer merely by reading a text-book on 
law. No one can become a linguist or 
lexicographer by scanning a dictionary. 
Similarly, no one can understand all about 
disputed documents merely by reading a 
book and, particularly so, if it is not a 
reliable book. No book that is ever likely 
to be written can give that essential 
experience to be gained by repeated study 
and practice. 

3. The investigation of a document 
does not merely consist in looking at the 
forms of letters. Document investigation 
comprises many phases. Lucas on page 
76 of “Forensic Chemistry and Scientific 
Criminal Investigation’ (2nd Edn.) 
states:— 

“The expert undertaking this work 
(document investigation) should 
possess some chemical knowledge, 
should have considerable experi- 
ence in the use of the microscope, 
and should be an expert photo- 


grapher”. | 
This statement is quite true, so far 
as it goes, but it does not give a 


true vatalogue of essential requirements. 
Let us see what is essentially neces- 
sary aS a foundation to entitle one 
to be considered as capable of giving a 
true reading concerning most document 
problems. A thorough knowledge of docu- 
ment photography is absolutely essential, 
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Special equipment is required. The 
correct type of plate and light must be 
used. He who pins, or nails, a disputed 
document on to a wall, or a board, does 
not know his business. He usually only 
succeeds in mutilating what may be a 
valuable piece of evidence. There must 
be-some thought and plan in the work. 
To point a lensat an object, and to use 
any type of plate or light is unsatisfactory. 
Photographs taken by inexperienced 
operators do not show the scale of re- 
production. We shail have more to say 
on the subject of photography later on: 
so let us see what else is necessary. 

4. A competent investigator 
have some 
optics. He has constantly to use lenses, 
microscopes, and similar instruments, and 
if he isto makeuse of them intelligently, 
he should know something more than the 
knowledge of how to put them to his eyes. 
“5. Then there is physics. How are we 
concerned with this, youmay ask? Simply 
because light of various kinds is employed 
in lenses, and in various aspects of 
document photography, and if, at least, 
one does not know what ordinary white 
light is composed of, then one cannot 
make use of his instruments properly. 
6. The production of a photograph is, 
in a great measure, a chemical process. 
Also a good many inks are chemical 
compounds. Ohemicals are also used in 
the testing of inks, and in the testing 
of paper. Chemicals are sometimes used 
to tamper with documents. One who has 
not experimented with chemicals cannot 
possibly understand what changes they 
show when they are applied to anything 
on which they re-act. 

7. The microscope is an instrument 
that needs to be practised with. It 
needs to be handled carefully and tenderly. 
AS & revealer of nature the microscope 
is one thing; as an instrument of scien- 
tific discovery, it is quite another. For 
scientific purposes, one must train one’s 
self by systematic work, and should stick 
at it until thoroughly proficient. It is 
nearly always a waste of effoit and energy 
to ask the Judge on the bench to look 
through a microscope, and to perceire what 
he sees. One reason is that not many Judges 
are accustomed to the use of a micros- 
cope,and another is that the lighting in most 
Court rooms is quite unsuitable. Believe 
if or not, but some persons cannot even 
use a hand lens correctly. In the hands, 
or perhaps we should say, the eyes, of 


should 


knowledge of the laws of 
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a skilled worker, the microseope will 
often reveal what otherwise could not be 
seen, though its use in document inves- 
tigation is not nearly so often necessary 
as some persons would have us believe. 
When a person states that he saw a 
particular thing under the microscope, 
that statement should be received with 
caution, particularly if one can see it for 
one’s self without a microscope. The 
drawback of the microscope is that it can 
be used only by one person at a time, 
but this drawback can very often be 
remedied by attaching a camera to if 
and so making a permanent record of a 
fleeting vision. 

8. Two heads are usually better than 
one, Therefore the investigator who carries 
out his labour all by himself, and keeps 
himself shut up inakind of water-tight 
compartment, cannot be familiar withthe 
progress that goes on around him. Brother 
workers, who are real scientists, rarely 
keep all their knowledge to themselves. 
He who does not profit by this comaraderie 
has only himself to blame if he lags 
behind and does not reach the winning 
post. Thereis much that can be found out, 
by means other than by reading books, 

9. The lawyer has his books. The 
investigator of handwriting problems must 
also have all the best available and latest . 
books at his command and also a full 
and adequate equipment. As in most 
walks of life, special ““tools” are also 
required. Some of thesecannot be bought 
or obtained inthe open market. Never- 
theless, they can be obtained by one 
who is sufficiently interested, and who 
knows how to get them. 

10. While it is quite unnecessary, or 
even dangerous for the investigator to be 
also a lawyer, nevertheless a comprehen- 
sion of the rules of evidence will be of 
material assistance. As facts have to be 
presented legally such knowledge is of 
great importance, At the same time, one 
should be familiar with the various judicial 
rulings on the subject of “expert evidence” 
generally. One can then avoid pitfalls. One 
must also be capable of exercising a strictly 
judicial ‘faculty, and be able to look at 
things in an impartial and judicial manner. 

11. A knowledge of the laws and prin- 
ciples of the Calculus of Probabilities | 
will often succeed in driving home a 
point that could not otherwise be appreciated 
by those whose duty it is to judge. It 
is surprising how often simple mathematics 
can be utilised- to carry absolute convic- 
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tion. They can be applied to traced 
forgeries, freehand forgeries and tpyewrit- 
ing problems in a most effective manner. 

12. By no means least, is the prime 
necessity of being able to say what one 
Wishes to sayin clear and simple langu- 
age, without the use of maddening technical 
jargon. As they say in theatrical parlance, 
unless one can “get across the footlights,” 
nothing is accomplished, except perhaps 
what is known as “getting the bird.” 
One who indulges in bombastic technical 
language thereby only shows that he has 
no real knowledge. The real scientist 
avolds technical language to those not of 
his “trade”. It is really pitiful to see, to 
read, or to hear, the expressions that are 
used by some self-styled experts. We 
shall give examples later, but for the 
present we may content ourselves by saying 
that felicity of expression, lucidity of 
diction, and logical reasoning are generally 
conspicuous by their absence. The reason 
for this unfortunate state of affairs is 
that there is not the requisite mentality, 
or the broad general education and 
reading that is so requisite. A University 
degree means nothing, as a token of 
efficiency. 
_13. There is one more point in connec- 
tion with accomplishments. We refer to 
the ability to see and to perceive. The 
faculties of observation and perception are 
quite two different things. One may see a 
thing, but one may not perceive it. A colour- 
blind person may see red, when a person 
of ordinary vision may see blue. Seeing 
is the act of looking with the eyes. 
Perception is the mental picture recorded 
on the brain. The strength of the mental 
picture depends upon the strength of 
the observation. Let us illustrate this. 
How oftenhave youlooked at your watch 
and then almost in the very next instant. 
taken it out again to know the time ? Why ? 
Because although you saw the watch 
on the first occasion you did not perceive. 
The depth of the observation was so 
weak that it made no impression on the 
mind. The trained observer can see and 
perceive minute things almost instantly, 
which the untrained person would, in all 
probability, never see. Have not all of 
us, ab some time or another, considered 
ourselves to be terribly stupid and dense, 
hecause we did not notice something 
until it was shown to us? 

14. How do all these things concern 
handwriting problems? They do, for this 
reason. A handwriting problem is not 
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usually thesolution of any one single thing. 
It is often the disentangling of two or more. 
subjectsthat are almost inextricably mixed 
up. Ink questions, for example, concern 
not only the composition of the ink, but 
may also involve questions relating to 
paper; the nature of the sediment deposited 
either from the air or from meta! pens, 
and any chemical impurities in the paper. 
The investigator is not only concerned 
with the outward form of written characters 
on paper, but with the manner in which 
they were produced. To the untrained 
observer a good traced or freehand forgery 
may appear to be exactly similar to a 
genuine writing or signature. It is for 
this reason that forgeries are sometimes pro- 
nounced to be genuine writings in Courts 
of law. We know of many such instances, 

15. A curious thing about handwriting 
is that many persons who have never 
given the matter a moment's serious 
thought or study, are the most vehement 
and dogmatic in giving vent to incorrect 
expressions. We shall deal with some 
of these later on, but for the present we 
should like to refer to the common practice 
of quoting musty old rulings from ancient 
law books, of which that in Doe v. Sucker- 
more (5 Ad. & El. 705; 31 E. O. L. 406) is 
an example. It wasthelate Mr. Justice 
McCardy who said that “we have the 
tyranny of the law's dead hand clutching 
humanity in the close grip of its unearthly 
talons’, when referring to the practice of 
relying upon ancient rulings. The poet 
Milton once observed that the law was 
“a paroxysm of citations”. As we hope 
to show in the course of these articles, 
the investigation of a handwriting problem 
is, or should be, a purely scientific 
proceeding. Many ofthe “decisions” and 
“authorities” were given to the world long 
before the days of the steam engine, and 
most of them certainly before the advent 
of the aeroplane and wireless telephony, 
Why itis considered necessary to advocate 
the sacredness of the wisdom of men who 
lived in days before the whole complicated 
machinery of modern life was evolved 
from the brains of men and women of 
the twentieth century, it is difficult to 
understand. If there is one profound truth 
in the scientific world, it is that nothing 
should be accepted, no matter whence, 
or from whom it comes, unless it is 
tested and found to be true. The same 
principle should be followed as regards 
any legal obiter dicta. See, for example, 
the serious error of Galton in his “Finger 
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Prints”, where he states that an agree- 
ment,’ or partial agreement in any two 
finger-prints, is quite sufficient and does 
not need any further proof. We know better 
these days. 

16. The aim and the object of these 
articles will be to interest and to instruct. 
The reading of them will not make the 
reader a specialist. They will, however, 
put-the legal reader in possession of the 
most up-to-date information on the subject 
of handwriting problems in general, They 
will enable him to know what to do, and 
where to find useful assistance and advice, 
when necessary. They will teach him 
how to test the ability of those to whom 
he applies for advice, and they will also 
point out most of the inaccuracies and 
loose statements that are so common. 
Not a word will be written that is 
knowingly incorrect. Every possible care 
will be taken to ensure that nothing 
bat the real truth shall appear, so that fall 
reliance can be placed on what is stated. 
~17. May we end this article with a 
note of appeal? It is well known that 
ever since the lawyer took his rightful 
place in human society he has, as a 
body, been persistently and cruelly 
vilified. He is often said to be the 
friend and bosom companion of the Devil. 
But listen to how the Devil himself is 
supposed to think of the lawyer as a bosom 
friend : — 

“They've puzzled the Court with their 


villainous cavil; 
And Im free to confess it, they've 
puzzled the Devil. 
.My agents were wise to let lawyers 
'- - glone— 


If I had them, they'd swindle me out 


of my throne.” | 
‘On the stage, and on the cinema screen, 
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the lawyer is often portrayed as the 
quintessence of devilment and roguery, 
and he fares little better at the hands 
of ‘‘cheap wits” and ‘mental beavers.” 
Here is a most unjustified libel by the 
novelist Ruby M. Ayres in her book “One 
Summer,” page 27:— 
“Old Shepheard considered honesty the 
highest of all virtues, in spite of the 
fact that. he was a solicitor, tradi- 


tionally the most dishonest of all 
professions.” 
Our point is this, and we regret to 


have to say it, thal lawyers as a body 
are generally most unkind (to put it 
mildly} to document experts as a body. 
In all our experience it is very seldom 
we have found that the lawyer has a 
good word to say about the expert, 
either in print or in public. That the 
expert sometimes does good work inthe 
cause of justice is unquestionable, but 
exceedingly seldom is a meed of praise 
given. One can search law books and 
rulings almost without end, only to find 
that the failings, or alleged failings, of the 
expert are brought to light, and most 
writers seem to take a special delight in 
doing so. Thatthere are good and bad 
experts is also unquestionable, just as 
there are white and black sheep in the legal 
profession. A body of men should not be 
condemned for the unworthy acts of one or 
two. The unworthy expert hould be weeded 
out, and the lawyer is the most capable, 
person todo so. ‘Therefore, our appeal 
is that in future the lawyer will look 
with tolerance upon the efficient specialist, 
and co-operate with him whenever possible 
and at the same help to get rid of unworthy - 
so-called “experts” who profess to deal- 
with handwriting problems. 





THE EFFECT OF RAISING OF ATTACHMENT IN A SUIT UNDER 
| O. XXI, R. 63, CIVIL PROCEDURE CODE. 


By 


MR. K. S. Gumeare, B. A. (Hons.)., LL.B., P.O.S., 


GoLD-MEDALLIST, SUB-JUDGE, KHANEWAL 


I propose to discuss the following pro- 


position of law in. this Article not 
because of its academic value but 
bécause of its great practical import- 


ance as it exists frequently. Suppose 
A obtains a decree against B and in exe- 
‘cution thereof attaches some property show- 
ing it as belonging to the judgment-debtor. 
C, a third person, puts in an objection peti- 


tion under O. XXI, r. 58, Civil Procedure 
Code, that the property attached is his and 
suppose further that his objections are 
rejected. Then as no appealis competent 
from that order he files the usual declara- 
tory suit under O. XXI, r. 638, Civil Pro- 
cedure Code, for declaration to the effect 
that the property is his and is not, there- 
fore, liable to attachment and sale in exe- 
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cution of the decree against B. Supposing 
further thé attachment is raised on the date 
the suit is filed either because the decree- 
ho'der does not want to continue his execu- 
tion application or his claim is fully satisfi- 
ed out of Court or the execution application 
is filed in default. The automatic result 
of filing of the execution application is un- 
doubtedly the raising of the attachment of 
the property attached in the suit. So we 
are to determine the effect, if any, of the 
raising of the attachment on the suit 
instituted by C under O. XXI, 
r. 63, Civil Procedure Code. Undoubtedly 
the suit under O. XXI, r. 63, Civil Procedure 
Code, has two purposes, first being the 
establishment of the title of the plaintiff to 
the property in suit and second being the 
release from the attachment. Clearly so 
far as the second object is concerned, it is 
undoubtedly achieved by the raising of the 
attachment, but so far; as the first object is 
concerned, still the clouds of doubt remain 
on the title of the plaintiff. The second 
objectis achieved not because the plaintiff 
has succeeded in establishing his claim to 
the property in suit but because the decree- 
holder for some reason or other did not 
continue his execution application or his 
decree was satisfied outside the Court. It 
may be contended with apparent soundness 
that the suit under O. XXI, r. 63, Civil 
Procedure Code, of the plaintiff must, as a 
result of the raising of the attachment, also 
abate on the ground that the cause of action 
arose to the plaintiff on account of the 
attachment of his property and as the 
property was released on account of the 
raising of the attachment so clearly the 
cause of action vanished. In fact this 
view was taken by Wallace, J. in Sukha- 
moort Hanumiah v. Sukhamoort Hanumiah, 
104 Ind. Cas. 424; A. I. R. 1927 Mad. 893; 
39M. L. T. 108, in which the learned Judge 
observed as follows :— ; 


“ Both Courts have overlooked the im- 
portant fact that when the attachment was 
raised, the cause of action for the claim 
petition or for any suit founded upon 
an order on that claim petition thereby 
fell to the ground.” With all respects 
to the learned Judge I feel constrained 
to strike a dissenting note, for, a 
suit under O. XXI, r. 63, is noba suit for 
. tne release of the attached property but 
also for the declaration of the title, 7. e., the 
release of the attached property must be 
mreans to an end and not the end 
by itself, The property may be released 
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by so many other means but what the 
plaintiff prays and should pray for is that 
the property may be released on the 
basis of his own title, for, if it be declared 
that the plaintiff is the owner of the 
attached property, other things being equal, 
the release from attachment must follow 
automatically. Thus the central idea in 
a suit under O. XXI, r. 63, Oivil Procedure 
Code, is the declaration as to whether the 
property is of the plaintiff or not. The 
second ground for dissenting is that the 
attachment of the property of a third party 
gives rise to two causes of action, first 
being that the property is not his, and 
secondly, that it may be attached. So the 
attachment of the property of the stranger 
gives him two rights, a right to sue for 
the declaration of his title to the property 
in suit and further prayer that the posses- 
sion of the attached property may be restor- 
ed to him. Certainly O. XXI, r. 57, lays 
down that when the execution petition is 
filed, the attached property is automatically 
released but the alleged title of the third 
party still remains in suspense. Legally 
speaking O. XXI, r. 57, does not and can- 
not control a suit under O. XXI, r. 63 
Civil Procedure Oode. So the proposition 
that by raising of attachment the plaintiff 
ina suit under O. XXI, r. 63, has no cause 
of action cannot be sustained. Another 
ground which forces me to disagree with 
Madras view is that if in a suit under 
O. KAL 1. 63, Civil Procedure Code, the 
judgment-debtor also denies the title of 
the plaintiff, all that Madras view'lays down 
is that on raising of attachment, objections 
fall to the ground, but inthis case if these 
very principles were to be applied, the 
cause of action may fall to the ground 
so far as it arose in favour of the plaintiff 
by the attachment but the contest bet- 
ween the plaintiff and the judgment- 
debtor in a suit under O. XXI, r. 63, Civil 
Procedure Code, will still have to be deter- 
mined. So the theory that by the mere 
raising of the attachment the suit under 
O. XXI, r. 63, Civil Procedure Code, is not 
maintainable is clearly not wholesome. 
Therefore, my considered opinion is that 
where a person whose property has been 
attached in execution of a decree against 
another person, and whose claim under 
O. XXI, r. 58, has been rejected brings a 
suit under O. XXI, r. 63, Civil Procedure 
Code, itis not a valid objection to that 
suit that it is not maintainable because the 
attachment has been raised subsequently, 
for the following reasons, 


6 JOURNAL 


Order XXI, r. 63, Oivil Procedure Code, 
runs as follows :— 

“Where a claim or an objection is pre- 
ferred, the party against whom an order is 
made may institute a suit to establish the 
right which he claims to the property in 
dispute, but, subject tothe result of such 
suit, if any, the order shall be conclusive.” 
Tt is conclusive in the sense that it cannot 
be agitated again in the execution proceed- 
ings in which it was passed unless a suit 
is brought within one year of the date of the 
order, 4. e., that it is conclusive as between 
the claimant and the decree-holder who is 
proceeding against the property. So ifa 
party whose objection has not been accept- 
ed does not file the suit as contemplated 
above, the order of acceptance or rejection 
becomes conclusive, so far as these parties 
are concerned, which really means that order 
disallowing the investigation shall not be 
subject to appeal but the claimant shall be 
left to prosecute his claim by a regular suit 
and this gives him a right of suit. Now 
this provision is imperative to my mind, 
for, the non-compliance of the above provi- 
sion renders the order as conclusive. So 
there is an independent and unrestricted 
right of suit arising on the attachment of the 
property but not ending on the raisingof the 
attachment. As forceably put by Mr. Justice 
Cunningham and Mr. Justice Totten in 
Sareepuiti Mirdha v. Kartick Sinha, 9 O. 
11, “Suppose the plaintiff has instituted a 
suit under O, XXI, r. 63, Civil Procedure 
Code, immediately after his petition was 
rejected, and before the execution proceed- 
ings were terminated, could it be con- 
tended in that case that he had no 
right of suit when the law expressly gave 
it to him? I think no such contention could 
be allowed. Then, suppose that the execu- 
tion proceedings were put an end to and 
the property released before the suit would 
have been decided, would the suit stop and 
fail because the attachment was removed ? 
I believe the suit would not fail on that 
account. It seems, therefore, quite clear to 
me that a sult under s. 247, (O. XXI, r. 63), 
would be independent of the sale of the 
property attached, It is quite possible to 
imagine a case in which the execution pro- 


ceedings might be delayed over a consider- ` 


able period, and the suit disposed of in the 
meantime. Ifa suit instituted before the 
release of the property would lie, I see no 
reason why it should be disallowed by 
reason of the decree-holder not bringing the 
property to sale, and causing it to be re- 
leased at its own choice. The section of the 
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law gave the plaintiff a right of action in 
unlimited terms, and the restrictions impos- 
ed on it by the lower Court have not been 
supported by any provision of law I am 
aware of. I, therefore, cannot agree with 
the lower Court in thinking that plaintiff 
had no cause for this suit. That Court 
applied principles of declaratory decrees 
provided for by s. 15 of the Act to this 
suit, but this case was not instituted under 
that section. Had it been so, it would have 
been of a quite different nature, and the 
principles laid down in the rulings quoted 
by the Court below, as well as in many 
others, should have been applied to it. But 
as it was a suit under s, 247 (O. XXI, r. 63), 
these rulings could not be applicable. 
Apart from the legal position explained 
above another ground based on common 
sense is that ifthe interpretation from which 
[ have disagreed were to be correct then a 
clever decree-holder would attach the prop- 
erty of a person other than his judgment- 
debtor and that that person’s objections 
being rejected (for under O. XXI, r. 58, 
proceedings are of a summary nature and 
the question of,title is not gone into, the main 
governing factor being the possession) that 
person being forced to file a suit under 
O. XXI, r. 63, his worry and expense can 
be set at nought by a simple filing of the 
execution petition and throwing grave 
doubts on the ownership of the property. 
Then, say, afterwards he files a second 
execution petition which really does not 
cost much or comparatively it costs much 
less, and the same dispute may be re- 
agitated, then he may get his execution 
petition filed and then again create grave 
doubts on the title of the property of others. 
If there be no immediate legal injury or 
inconvenience to the third person’s property 
a path is certainly paved for future diff- 
culties for the public at large would come 
to know that the property is not of the 
person who alleges himself to be the owner 
or at least they will entertain grave doubts 
to his title. If on any future occasion he 
wants to sell the property, the probability 
is 50 to 1 that desirable terms would not 
be secured. Again the Madras view lays 
down. that the case abates as soon as the 
attachment is raised, i. e. the Court should 
not go into the case and thus it would not 
be able to burden any party with the costs 
of the plaintiff in the suit. If the same . 
property is again attached and suit is again 
brought, it shall again abate if he execu- 
tion petition is filed, leaving the question of 
costs undetermined, So a third party, in 
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this way, oan be put to a great expense by 
a clever decree-holder without much risk, 
which is really very unfair. 

For the above reasons Tam of the con- 
sidered opinion that the raising of the 
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attachment subsequent to the filing 
of the suit under O. XXI, r. 63, Oivil Pro- 
cedure, has no effect whatsoever on the suit 
and the suit is legally maintainable and 
must be decided on merits. 





Extracts from Contemporaries. 


Nuisance by Noise. 

Quot homines tot sententie:—The saying 
is as truenow asin the days of Terence. 
And there seems to be nothing about 
which opinions differ so much as the exis- 
tence of noise about their dwellings. Let 
any of our readers who doubts it read the 
evidence in Tarry v. Chandler, in which 
Mr. Justice Clauson lately (Times, Decem- 
ber 13) only withheld an injunction be- 
cause the defendants, who ran a stadium, 
consented toaset of strict undertakings. 
The plaintiff produces a number of wit- 
nesses who depose toan agonyof noise, 
barking and whining dogs, shout- 
ing and swearing book-makers, 
screaming loud-speakers, above all the 
intolerable nuisance of the racing 
motor-cycle with no silencer. Headaches: 
Sleepless children, alarmed old people, are 
all piled on tothe agony. Then the defend- 
ants’ witnesses comeinto the box. There 
is nothing of which to complain—just the 
pleasant murmur of the motor-cycles, the 
muted harmony of the band, and so forth. 
These things make it very hard for a Judge 
to decide. The atmosphere of the Chan- 
cery BarandChancery Division is not 
such as to accustom those who sit or pra- 
chice thereto turmoil; and perhaps the 
noise-makers, when there, may think that 
they have come to an unfavourable 
Court. Inthe last case there could be no 
such suspicion. The old rule in Walter 
v. Selfe (20 L.J. Ch. 433), which has so 
often been followed, was fairly applied. 
‘he plaintiff came away with undertakings 
which were the least he could expect; but 
he got his costs. Itis well that these mat- 
ters . come before a Judge alone. Were 
they tobe tried by a jury, we fear that the 
Terentian maxim, still vital, would make 
it nearly hopeless to obtain unanimity :— 
The Law Journal. 


The Doctor’s Duty. 

-* The question of the duty of a 
doctor who yndertakes to treat a patient 
was once more raised in the King’s Bench 
recently, and was settled with honours 
easy somewhat in favour of the doctor 


(Gerber v. Pines, Times, December 20). 
The general charge of negligence failed, 
but there was a trifling lapse by the 
doctor in not promptly informing a haus- 
band ofan accident which occurred dur- 
ing an operation on his wife, who was the 
plaintiff. For this lapse the learned Judge 


gave a trifling sum in damages. The 
subject’ is always fascinating. It affects 
many men and womenas patients and 


doctors, and, moreover, the law asto medi- 
cal or surgical negligence can never be 
laid down with precision. No practitioner 
need bring consummate skill to the dis- 
charge ofhis duty (Lanphier v. Phipos, 8 
O.& P. 475). He does undertake to use 
such skill as he has, and he does ynder- 
take that, regard being had to all the 
circumstances, it will be reasonable skill. 
(Seare v. Prentice, 8 East 348). These are 
old decisions; but this principle still stands. 
And once we get to the phrase “reason- 
able skill,” we are in the realm of fact 
and opinions and juries or judges can only 
be guided by expert evidence. This is 
rarely, if ever, unanimous. Atall events, 
ifa few men suffer from bad doctors 
(which was not the case here), a multitude 
of others are deeply in debt tothe good 
ones. The Law Journal. 


Political Libel. 

Public men must, of course, be ready to 
submit their speeches and actions to 
hostile criticism, even to violent hostile 
criticism. It ispart of the great sport of 
public life, which appeals so strongly to 
many men, that those who enter the field 
must be prepared to take severe blows. 
But there are rules in politics as there are 
in boxing and singlestick. It isa fight 
according to the rules, nota mere dog- 
fight. This truth was exemplified by the 
recent libel action in which a man of pro- 
minent public position successfully sued a 
London newspaper for libel. He had indeed 
said- he admitted it-—that when certain 
politicians (“the real man, the organised 
Communist”) came intothe open, he and his 
followers would be in the streets “with 
Fascist machine-guns to meet them.” This 
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wasa statement which foreshadowed the 
use by one political organisation of fire- 
arms toresist the forces of another. It 
was no milk-and-water statement. But it 
fell far short of an assertion that the 
plaintif would be ‘“‘readyto take over the 
Government withthe aid of machine-guns,” 


which was the sentence of which the plain- 


tiff chiefly complained. When aman talks 
of using machine-guns against his political 
(or other) opponents, it is fair comment to 
censure him with severity; but not to im- 
pute to him an intention to usurp the func- 
tions of the Government. So thought the 
jury, and, with due respect, we agree.—The 
Law Journal. 


Juries and Damages. 

Last week the Court of Appeal allowed 
an appeal ina motor accident case and 
ordered a new trial confined to the question 
of damages, which, in amount seemed to 
err on the side of generosity. During the 
hearing Lord Justice Maugham comment- 
ed on the much larger amounts now 
frequently awarded by juries in assessing 
damages as compared with those given in 
former days, and this increase, in the 
Lord ‘Justice’s opinion, was not wholly 
unconnected withthe fact that in practi- 
cally every case of injuries sustained in 
motor accident cases, owing to the opera- 
tion of recent legislation, the bill when 
damages are awarded, has to be met, not 
by the owner of the car which has been 
negligently driven but by an insurance 
company. In view of this the Lord Justice 
expressed the hope that in cases of this 
nature the trial judge should be particu- 
larly careful in directing the jury on the 
subject of damages not to use words which 
might tend to swell the amount beyond 
what was strictly warranted by the evi- 
dence. Juries are apt at times to be too 
well-meaning; they remember that they 
personally will not have to pay the dama- 
ges, and they remember, too, that behind 
the defendant there is a wealthy insurance 
company:—The Solicitors’ Journal dated 
December 29, 1934. 


‘The Masonic Sign. 


There was a curious scene recently at. 


Olerkenwell County Court between Judge 
Earengey and a plaintiff who was reported 
to have said that he had seen a Masonic 
sign paesing between His Honour and 
someone else. The litigant, repudiating 
the allegation so far asthe judge was 
concerned, declaredthat he had seen the 
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sign made bya particular counsel, who 
thereupon rose to protest that he was not 
a Mason and did not know what a Masonic 
sign was. That closed the incident but 
éven had the statement been justified, 
there would have been no reason to suspect 
interference with the course of justice. 
The claim to Masonic brotherhood did 
not save the neck of the murderer Seddon 
when lifting up his hand to take the 
Mason's oath, he swore by the Great 
Architect of the Universe that he was not 
guilty ofthe crime of which he stood con- 
victed inthe dock. Mr. Justice Bucknill, 
then ‘Provincial Grand Master of Surrey 
Freemasons, was deeply moved by the 
appeal and passed sentence of death in 
a voice choked by sobs. Though he could 
not swerve from his duty as a judge, he 
afterwards visited Seddon in the condemn- 
ed cell to offer such brotherly sympathy 
and consolation ae was within his power.— 
The Solicitors’ Journal. 


Legal Patronage. | 

In a letter to the Daily ‘Telegraph on 
the subject of Lord Hewart’s recent 
protest, the Recorder of Stemford lately 
pointed out that “the amount of legal 
patronage great and small nominally 
vested in the Lord Chancellor would— 
personally exercised—provide full-time 
work fora Lord Chancellor with no other 
claims upon his attention.” The little 
errors of judgment which delegation may 
admit are amusingly illustrated by astory 
of Karslake, who was habitually consulted 
by. Lord Cairns on the question of ap- 
pointments. One day, while he was in 
his chambers surrounded by friends, the 
Chancellor’s secretary called to ask what 
he thought of—of the Western Circuit. 
Karslake wasin the middle of a tale, and 
replied, “Why, he was the cleverest man 
I ever knew. TIl tell you why presently 
but let me finish this story first.” Before 
the yarn was over, the secretary who 
was too busy to wait, had gone, but Kars- 
lake proceeded to relate to his friends how 
—who bad been an attorney on his circuit 
was the only man who had ever robbed 
him ofa fee avoiding payment by some 
ingenious shift. All unconscious of this, 
the secretary brought the Chancellor the 
report that it was all right about— because 
Karslake said he was the cleverst man he 
ever knew. In consequence, the lucky— 
was made a county court judge.—The 
Solicitors’ Journal. 
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HANDWRITING PROBLEMS* 


By 


F. BREWESTER, F.R. M.S, F. R.S.A. 
Document Specialist, CALCUTTA 


(Copyright) 
(Specially written for the “ Indian Cases and Criminal Law Journal”) 
HANDWRITING FUNDAMENTALS 


There is no record when writing first 
came to be an accomplishment. Mankind 
is not born with the itch to seribble. It 
is an acquired habit, just like the acquired 
taste for tomatoes. Some persons have 
peculiar tastes. There is the circus 
performer who swallows a bottle of castor- 
oil, as though it were the nectar of the 
gods, So also in handwriting. Some 
persons write peculiar fists. | Women 
generally, though not by any means 
always, write a hand thatis essentially 
feminine, and some men write as though 
their ideas were enveloped in feminine 
fal-lals and furbelows. The converse is 
also found in the writing of both sexes. 

Now, how is it that individuality is 
developed in handwriting? Let us examine 
the process. Watch a crowd of urchins 
seated at a table, each with a pencil in 
his hand, and a piece of paper before him. 
Each of them will adopt different postures 
in regard to the manner in which they 
seat themselves. One will sit perfectly 
square with the edge of the table; another 
will place the left side of his body close 


to the table; another will squirm round . 


until his right side is hugging the table, 
and another will lean right over the table, 
and probably with his tongue trying to 
touch his left ear. A similar state of 


affairs exisis with regard to the manner in. 


which the pencil is grasped. Some hold 
it ‘close to the writing point; others hold it 
about halfway up, and so on. Then, the 
manner of utilising the fingers will be 
found to be different in almost every 
instance. One will place the index finger 


*The previous Article on this subject appeared in 194 Ind, Qas., Journal section, p. 
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straight down the pencil, the remaining 
fingers being curled inwards towards the 
palm of the hand. Another will hold the 
writing instrument between the thumb and 
first and second fingers, while some of them 
may hold it between the first and second 
fingers. Then, there is the matter of grasp. 
Some will hold the pencil lightly, though 
the majority will very likely grasp it as if 
they were going to commit a heinous crime 
with a dagerous weapon. Also, there is 
the position of the paper with regard to the 
edge of the table. One urchin will place 
it at an angle of about 30 degrees with 
reference to the edge of the table; another 
will place it more or less square, but to his 
right, wille another will twist it round in 
such a way that itinclines very much to 
the right, It is interesting, and sometimes 
amusing, to watch a row of scribes seated 
on the verandah of a Court, and to observe 
the various attitudes in which they squat, 
and how they hold their pens, as well 
asthe manner in which they support the 
aper. 28 
g We now get a faint idea of how in- 
dividuality is developed in writing, merely, 
by watching the posture and the holding, 
of the writing instrument by various, 
persons. Although posture and hold have. 
a slight influence on the written production, 
they are not by any means the deciding, 
factors in the production and development, 
of handwriting. Let us return to our, 
crowd of urchins once more. If we now- 
place a copy before each of them, say the 
letter “O”, and ask them to reproduce it, 
we shall find that the design of ne letter 
ection, p, Ed] 7 


10 
will be variously réproduced. Practically 
no two will be alike. It will also have 
a heavy awkward, and mayhap, a draggled 
appeurance. Most likely very heavy pres- 
sure will be used, andthe pen may stick 
inte, or sputter on, the paper, It will also 
very probably appear that the form of the 
letter’ is not symmetrical, but that it con- 
sists- of a series or more or less straight 
lines run together in the form ofa circle, 
Probably all the children will utilise the 
fingers. and thumb in making the letter, 
depending, of course, upon the actual 
manner in which the writing instrument 
is grasped. Beginners almost invariably 
use the fingers andthumb when learning 
to write. Suppose we write the letter “u” 
and ask our little friends to copy it. What 
happens? It willalmost inevitably be found 
that when the first downstroke is made, 
and the attempt is made to write the next 
upstroke, there will be a sharp angle at 
the point, or, at any rate, the bend of the 
letter will not be a smooth, continuous 
curve, as it should be ideally. Now, it 
does not matter in the least in what langu- 
age we carry out our experiments. ‘The 
game principles hold good for all. Try the 
experiment with, for example, the Punjabi 
(Gurmukhi) letter “thatha”, or with the 
Hindi equivalent of the English “w”. 

Mich unmitigated nonsense has been 
written and spoken on the subject of 
handwriting production. It has been 
stated, for example, that handwriting 
depends upon the make and shape of a 
person's hand. Nothing of the kind. It 
has also been wrongly stated that hand- 
writing is influenced by the trade or pro- 
fession of the writer. Thus, we have seen 
it stated ihat the soldier, the sailor, the 
clergyman, the lawyer, etc., wrile fisis 
that are stamped with the brand of each of 
these professions. We have seen good and 
bad fists amongst followers of all these 
profession?, but none of them were indelib- 
ly stamped as indicative of the line in 
which any of them eained their daily 
curry and rice. Wehave seen good writ- 
ing by clergymen, and we have seen such 
execrable writing by some of them that 
the guardian at the portals of the celestial 
world would need the aid of a 
caligraphist to know whether it was a 
passport to eternity, or a warrant of‘com- 
mitment to the nether regions. 

The ‘acquisition of the art of wriling is 
ai first a drudgery for most youngsters. 
They would much rather be playing 
marbles, or kite-flying. Eventually, how- 
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ever, by being compelled to practise re- 
peatedly, there comes a time when writing 
does not require that conscious and deliber- 
ale effort on their part which was necessary 
in the initial stages. As practice is con- 
tinued, the hand and fingers move more 
and more in unison, finally resulting ina 
regular rhythmic, and almost unconscious 
movement of the writing instrument on 
paper. 

It has often keen stated thatthe act of 
writing is due to muscular action, that is 
to say, that the action of the hand is due. 
entirely to the muscular movement of the 
hand and fingers, Now while it is quite 
tiue that the hand and fingers are the 
agents by which writing is produced, the 
root cause of writing production lies much 
deeper. What, it may be asked, controls 
the fingers and thumb? Do they move 
automatically of their own accord, or are 
they impelled to do so by some kind of 
volition? Can they, of their own accord, 
and without stimulation of any kind, form 
a letter or even a stroke? ‘The fact is that 
the muscles of ihe hand are merely agents, 
which are at the behest and under the 
direct command of what Robert Louis 
Stevenson most happily called the ‘‘Brow- 
nies of the brain’, Although we see with 
our eyes, the real seeing and perception is 
done by the brain. In the brain are groups 
of nerve-cells (our ‘‘Brownies’), which are 
connected with eacb other, and each of 
which is connected with a particular 
mustle. In other words, each muscle has 
a terminal inthe brain. No human being 
can ever’ do anything without first having 
some theught about it, however fleeting or 
evanescent it may be. The thought, pro- 
duced though it may be by outside stimuli, 
causes the nerve-cells to send a message 
to the appropriate muscle, which then acis 
as an agent to carry out whatever orders 
it may receive from the higher command.: 
No muscle can move of its own accord. It 
can only do so when it receives a message 
-from the brain. By repeated practice in’ 
writing the brain becomes a kind of re- 
servoir, wherein is stored all the perceptions" 
that we acquire by conscious effort. This’ 
repeated- practice also ‘brings about a- 
wonderful and harmonious com bination of’ 
the brain-cells, which causes the muscles’ 
to work in unity and harmony.: In this. 
way, the brain cells and’ the muscles 
eventually function to produce rhythm and 
symmetry in handwriting, and because ‘of 
the repeated impressions made on the brain’ 
by constant practice in one diregtion, the 
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“Brownies” would jib, and refuse to act 
if they were asked to do something they 
were not accustomed to do, or, if they are 
forced into action, they will do so very 
grudgingly and inefficiently. This process 
readily explains how it is that, once a 
person has acquired an unconscious manner 
of writing, it is exceedingly difficult, if not 
impossible, suddenly to write in any other 
way. To write a really different hand 
from that normally written, the muscles 
‘aud the- brain must be educated to co- 
operate efficiently with one another in the 
desired direction. It is possible to write a 
different hand from that usually written, but 
it can only be done by first carefully copy- 
ing a particular design, and then by 
perseverance and practice to train the 
- “Brownies” and the muscles to become 
-proficient in the new style. Once a person 
-has learnt to- write tolerably well, the 
‘task of learning to write in a different way 
is one that requires so much painstaking 
-effort that few ever really succeed. If they 
:do try to acquire a new style of writing 
‘they soon give up, and remain content 
with their old achievement. 

Itis easy to prove that the muscles are 
mot the predominating factors in the pro- 
-duction of handwriting. The feet are 
just as well supplied with muscles as are 
the hands, and, therefore, according to the 
‘protagonists of the muscular theory, there 
should be no difficulty in .writing with 
“them. -If one tries to write with the feet, 
-the first attempts will be, not only awk- 
_ward, but perhaps painful. As the feet 
have never -been used before for the pur- 
- pose of writing, the appropriate “Brownies” 
will be disconcerted, and all.at sea. Thus, 
we see that, although there is plenty of 
- muscular. propulsive power in the muscles 
of the feet, itis not lack of muscular ability 
that causes difficulty, but simply because 
the nerve-cenfres in the brain have not 
been sufficiently tutored. Educate them 
a enough, and the feet will write quite 
well. 
© For the reasons above stated, itis easy 
to understand that’ no. two human 
beings ever write precisely alike. There 
‘is another aspect of this writing “precisely 
- alike” business that may well be touched 
upon. It is a well-known characteristic 
“of nature thatit never produces any two 
things of the same kind identically alike 
in, every respect. It may sometimes be 
` difficult to determine wherein lies the dif- 

ference, but nevertheless the difference 
"exists, ‘The ‘trouble often is ta find it. 
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Take any two natural objects, such :as‘two 
pebbles on the beach, two blades of -grass, 
two leaves from a tree, or. two peas: from 
the same pod, and itis quite certain that 
if they are carefully and methodically 
examined a difference will be found. Is 
there any reason why handwriting should 
be an exception to this universal law of 
nature? None whatever. This universal 
law of nature applies to finger-prints, and 
so also does it apply to handwriting. The 
statement that “many persons write alike” 
is, therefore, untrue and without founda- 
tion. Now, it is a long time since man 
first put pen to paper. He has been writ- 
ing for hundreds of years. Surely, if it 
were true that “many persons write alike”, 
it would not have been difficult for clever 


jurists to produce the handwritings of two 


different persons which were absolutely 


‘identical? Yet, not in the long flight of 


writing time has asingle example of the 
kind been brought to light. What a 
bludgeon such an example would be in the 
hands of a cross-examiner when tackling 
an “expert”! The day when such an “ex- 


-hibit can be produced ina Court of law 


will be the signal for the exeunt of all 
persons of the handwriting expert tribe 
from the purlieus and the precincts of 
Courts of justice. Untilthen we may join 
with the Psalmist in rejoicing that: “A 
day in thy Courts is better than a thou- 
sand”. 

It is frequently wrongly asserted that 
heredity plays an important part in hand- 
writing production. The assertion is not 
only a vague one, but it has no substance in 
fact. A favourite device of those who pro- 
claim this theory is to give an illustration 
of four or five words written by half-a- 


_dozen persons of the same family. Because 


the writings may be broadly alike, the 
presumption is sought to be drawa that 
they are, therefore, exactly alike. The 
logic is bad, and the presumption without 
justification. We have seen many of these 
illustrations, and not in.a single instance 
was there any difficulty in differentiating 


“one line of writing from another, by means 


of the unconscious or inconspicuous habits. 


Ifa son does write in a broad manner ap- 


proaching the style of his father, this is 
not in any way due to the fact of the 
parental relationship, but to circumstances 
or conditions which have nothing whatever 
to do with the matter of heredity. The 
father is not alone responsible for ths exist- 
ence of the child. It would be a miracle 
if he were. The mother shares the res- 
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ponsibility. That being.-sc, the handwrit- 
jig’ of the child should be a sort of fifty- 
fifty. blend of the writing of the two par- 
“ebte. We know that it is. not. What 
‘becomes of the theory if neither of the 
parents can write? In English, at any 
‘rate, the style in vogue at one period is 
‘often changed at alater one. Practically 
all English children go to school, and they 
have to learn to write in the manner taught 
.by the teacher. Such a manner is likely 
to be quite different from the style of writ- 
ing of either or both parents. Few children 
are ever taught to write at home. If 
children do incorporate any part of the 
writings of either of their parents, they do 
so, not because of heredity, but because 
-the design of a particular character may 
appeal to them in some way or another. 
They do not, however, slavishly make the 
letter in precisely the same way as their 
parents make it. There is always some 
slight variation or deviation. It is prac- 
tically unheard of for a child to imitate 
-the whole of his parent’s writing, in such 
.a way that one could be mistaken for the 
other, It is rather curious that this heredi- 
ty business has been sought to be applied 
only to English writing. If there is the 
‘least justification for the theory, its prin- 
ciples (whatever they may be) should be 
equally applicable to Indian scripts, but, 
.so far as we are aware, it has never yet 
been applied to writing in any of the 
Indian vernacular scripts. In India the 
. various scripts do not undergo changes 
_in style, as does English writing, and, 
therefore, if there were any foundation for 
the heredity view, we should expect to find 
it much more in evidence in India than 
_in England, but as a fact we find no evi- 
. dence of its alleged influence on any 
Indian writing, 


~~ 
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We will conclude this article by refer- 
ring to another matter connected with 
handwriting. We refer to what is called 
“Graphology”, or the alleged method of 
determining character from a person's 
writing. The greatest stronghold of this 
“ology” is found on the Continent of Bur- 
ope, principally in France, Germany, 
Rumania, ete., where it is used in judicial 
proceedings. We have studied intensively 
the writings of many of the “Pro- 
fessors” of this “ology”, and we consider 
that as a pastime it may be harmless to 
iry to delude others that the presence of 
termor in ihe lower part of the loop of such 
a letter as “y” is indicative of coming 
pains in the belly, or, that because the 
letter ‘fo” is open at the bottom the writer 
thereof is a rogue and a vagabond, but we 
say unhesitatingly that when it is attempt- 
ed to utilise the “ology” -as a means of 
establishing identity, it is positively 
unjustifiable and dangerous, and should 
not be tolerated for a moment. Fortunate- 
ly, graphology as a means of indicating 
human individuality is not tolerated in the 
Courts of the United States of America, or 
in the Courtsof England and her Colonies. 
As a general proposition, it may be stated 
that there is nothing whatever in this so- 
called “Graphology”, and apparently we 
are backed in this view by Indian thinkers, 
who have not, so far as we know, attempted 
to apply it to Indian scripts. 

One of the ‘Professors’ of graphology 
has solemnly stated that a lack. of liaison 
between the letters of a word. indicates 
sterility in the male or female. Practically 
all Indian writings have a lack of liaison 
between letters in words, but we have not 
observed that this has caused any diminu- 
tion in the Indian census returns—rather 
the reverse. . 





The Ends of Justice ; 
PRESIDENT OF DIVORCE COURT ON COLLUSION. 


~ Bir Boyd Merriman, President of the 
: Probate, Divorce and Admiralty Division, 
‘ delivered the presidential address at the 
“annual dinner at Birmingham of the Birm- 
-ingham Law Students’ Society on Decem- 
‘ber €, under the title of “The Ends of 
- Justice.” In the course of the address 
: His Lordship said: 
Ashas often been said, itis important 
not only that justice should be done. but 
‘that it shonld be “‘seen to be done.” ' This 
means that it must clearly appear, in the 
“words of the judical oath, that right -is 


- jadicature, 


done to all manner of persons according ` 
to law. As Bacon said in the essay on 
“Judges ought to remember 
that itistheir duty to interpret the law, 
and not te make or give law.” Though 
judges may remember this precept, there 
seems to be a tendency amongst those who 
profess to guide, or to express, public 
opinion, to ignore its appli¢ation to the 
administration of the law of divorce. ‘The 
Division over which I have the honour for 
the moment to preside deals with matter 
of more than domestic importance; the 
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dispcsal of property after death, marriage 
and the safety of shipping on the Seven 
Seas. Onthe Admiralty side, as English- 
men we may take pride in the fact that 
in more than half the cases one party is 
a foreigner, and in something between a 
tenth anda fifth both are foreigners. We 
like fo think thatthis is because it is 
recognised throughout the world that in 
England ‘‘justiceis seento be done.” 
But Ihave never heard it suggested that 
the international prestige of the Admiralty 
< Court would be raised if judges were ex- 
pected totryfor the personal convenience 
of the parties,and on fictitious evidence, 
the question of liability for a sham col- 
lision, or to adjudicate on a claim supported 
by feigned contracts and false invoices for 


damage to a cargo which was never 
loaded. 


By the Judicature Act of 1925, the court 
is obliged to satisfy itself, on the evidence, 
that a petition for divorce has not been 
presented or prosecuted in collusion with 
either of the respondents. Speaking in the 
year 1800, Lord Stowell described one 
aspect ofcollusion in words upon which if 
is impossible to improve. ‘Collusion is an 
‘agreement (or, as he added, ‘an 
understanding’) between the parties 

_forone tocommit, or appear to comm ıt, 

a fact of adultery in order that the 
other may obtain-a remedy at law as for 
a real injury. Real injury thereis none 
where there is a common agreement be- 
tween the parties to effect their object 
by fraud in a court of justice.” 


Where such collusion is shown to exist, 
the court is obliged by law to dismiss the 
petition. If respect forthe administration 
„of justice isto be maintained, itis incon- 
_celvable that the most law-abiding country 
in the world should compel its judges to 
grant aremedy at lawas for a real injury 
.upon a common agreement between the 
. parties to effect their object by foisting 
a fraud upon the court. When, however, 
judges of to-day point out that this is still 
the law, or describe an agreementof the 
_ kind as I have indicated as a conspiracy 

to defeat the ends of justice, they may be 
told that, as “the ends of justice” require 
parties to commit adultery before they can 
obtain their freedom, the offence of com- 
bining tp deceivethe judge is the lesser 
vil; or that, if an ill-assorted pair prefer 
to set themselves free, it is the injustice of 
the law which must be blamed for the 
-, sham adultery to which they are driven. 


. I am often asked whether it is in 
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This proposition may, perhaps, be stated 
in the following form: 

The law requires, for divorce, proof of a 
real martimonial injury; but justice de- 
mands that an ill-assorted couple should 
be allowed to obtain a divorce; therefore, 
the judge should say that the ends of 
justice vindicate the means. 

In this matter, however, others than the 
ill-assorted spouses are involved. When, 
in 1923, Parliament enacted that a decree 
of divorce might be pronounced on proof 
of asingle act of adultery by a husband, it 
undoubtedly opened still widerthe door 
toa demand for the services of a sham co- 
respondent, who would be prepared to lend 
herself, or, less frequently, himself, to 
the appearanceof the fact of adultery. 
From what one sees on the stage and in 
print, it appears to be assumed that this is 
the normal routine by which divorce is ob- 
tained. But evenif this procedure is pre- 
valent ina certain proportion of a limited 
class of cases, I am quite satisfied that it 
represents & very small proportion of the 
whole. My concern is to point .out the 
danger to the administration of justice if 
if came to be recognised as a normal and 
proper procedure. 

the 


interests of morality that a husband or 
wife should adopt such means to obtain 
a divorce rather than commit the actual 
fact of adultery. This is a false antithesis. 
In truth, the contrast is not between actual 
and sham adultery, but between a real and 
a feigned matrimonial injury. Lord Sto- 
well, in the passage I have quoted, drew 
no distinction between the agreement to 
commit, or the agreement to appear to 
commit, the fact of adultery; though, as he 
pointed out, if adultery be in fact commit- 
ted, the third party may be ignorant of 
the agreement or understanding between 
the spouses. Itis, however, less easy to 
assume that such participation in the 
deceit of the court is innocent where the 
evidence of adultery is entirely fictitious. It 
should be understood that accommodating 
persons of either sex who lend themselves 
to these deceptions may find that the words 
“conspiracy to defeat the ends of justice” 
have areal meaning—and unpleasant con- 
sequences—and arenot merely an extra- 
vagant fulmination from the Bench. 

It is not the business of a judge to decide 
whether the law is at variance with public 
opinion, or to give decisions contrary to 
law on some estimate of his own, or of 
the Press, as to what public opinion de- 
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mands that the law should be. That way 
lies chaos. Let those who think that itis 
the injustice of the law which must be 


blamed for agreements to commit, 
or appear to commit the fact of 
adultery, persuade Parliament to pass 


a statute enacting that on proof that the 
husband or wife has engaged a room at 
a hotel with John Doe or Rachael Roe, 
as the case may be, the court shall pro- 
nounce a decree of divorce without further 
inquiry. This, at least, would have can- 
dour, if nothing else, to recommend it, and 
the way of the judge would then beplain. 
Short of this, it is almost inconceivable that, 
however widely the grounds for divorce 
are extended, adultery will cease to be one 
of them. Norisit likely that Parliament 
will regard adultery committed with the 
connivance of the party, or adultery feign- 
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ed, as a martimonial injury. So long as this 
is the law, a judicial decision will be re- 
quired as to the truth of the matter, and 
as to the absence of collusion. 

Tam not insensible to the hardships of 
unhappy marriages, nor dol minimise the 
interest of the public inthe status of 
marriage. But individual spouses pass 
away; and the State, through Parliament, 
can measure, and vary, tho extent of its 
interest in the maintenance of marriage. 
There is something that transcends and is 
more abiding than sither of these consi- 
derations; and that is that justice should 
not merely he done, but should be seen to be 
done. How can this be if the public is 
taught to expect that its judges shall be 
blind to a conspiracy of litigants to present 
a case founded on frand?—The Law 
Journal. 





Extracts from Contemporaries. 


Murder or infanticide. 

In R. v. Rushworth, R. v. Binks (the 
Times, 18th December) the Court of Crimi- 
nal Appeal was again invited to consider 
the true construction of s. 1 of the Infan- 
ticide Act, 1922. The appellants had both 
been sentenced to death for the murder 
of the female appellant's child. 

On behalf of the woman Binks, it was 
contended that the trial Judge was wrong 
in law in holding that the case did not fall 
within the Infanticide Act, 1922. The 
child was born on March], and killed on 
March 25. 

In the Court of Oriminal Appeal, the 
Lord Chief Justice, in dismissing the 
appeals, pointed out, as he had previously 
pointed out in R. v. O'Donoghue (1927), 91 
J.P. 199; 20 Cr. App. Rep. 132, that in 
order to reduce a crime of murder to 
infanticide, there must be two conditions 
fulfilled, one of which is that the child 
must be newly-born. This child was 
twenty-four days old. 

So far as we know, the term “newly- 
born” has not been defined for the purposes 
of the Act. Indeed in KR. v. O'Donoghue, 
supra, the Lord Chief Justice said that the 
court did not propose to undertake the task, 
which did not arise. But he emphasised 
the fact that, it could not be sufficient 
simply to prove, after whatever lapse of 
time, that the mother had not fully recover- 
ed from the effects of giving birth to 
the child; such an interpretation would 
give no significance whatever to the word 


“newly-born” and must, therefore, be dis” 
carded. To eliminate an important word 
from the section would be to misread it. . 

The case, then, does not add anything 
new to the law on the subject. It does, 
however, serve as a reminder of the law 
as laid down. Just what age may be 
described as included in “ newly-born” 
is still a matter for decision in each case, 
but it is evident that a child soon ceases to 
be ‘‘newly-born.”— Justice of the Peace. 


Joint or Separate Trial. 

In the same case the appellant Rush- 
worth submilted that the judge ought to 
have granted his application for a separate 
trial. This, said Lord Hewart, was a 
matter forthe discretion of the judge at 
the trial, and it was obvious that what was 
alleged here was a joint offence. - 

In R. v. Jackson and another (1857), 7 Cox 
357, two persons charged with murder by the 
same indictment had made statements 
implicating one another, and those state- 
ments were evidence for the prosecution. 
The court, upon the application of the 
counsel appearing for one prisoner, allowed 
them to have separate trials. But it seems 
clear thatthe matteris one for the judge 
to decide, and it is obviously desirable in | 
many cases, probably in most, that joint 
offenders should be tried together. Often 
the acts of the several defendants are inex* 
tricably mixed with one another, and often 
the statements made by each in the pre- 
sence of the other are relevant to the issues’ 
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` cular case. 
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In such eases the only way of presenting 
the case as a complete series of transactions 
is to try the accused together. 

Occasionally, asin R. v. Jackson, supra, 
an exceptional situation presents itself and 
separate trials may be desirable. Then 
ihe judge will exercise his discretion to 


depart from the ordinary procedure.— 
Justice of the Peace. 


The Case of Mrs. Major. 

Mrs. Major was executed last week for 
the emurder of her husband, in spite of a 
jury's recommendation for mercy and in 
spite of strenuous efforts made on her 
behalf until within a few hours of the execu- 
tion. 

Even the opponents of capital punish- 
ment, who can make out a strong case 
against it, will admit, if they keep their 
heads, that the Home Secretary, who has 
the unenviable task of advising when the 
prerogative of mercy should or should not 
be exercised, must make up his own 
mind upon the merits of each case, and 
must sometimes feel bound to reject a 
recommendation to mercy. Moreover, as 
long as capital punishment is retained, he 
will perform his duties without regard to 
any opinions he may Have upon the sub- 
ject, treating the death sentence as still 
the normal punishment for murder, pres- 
cribed by law, and mitigated only on 
exceptional grounds, ; 

The execution of a woman may seem 
more odious than that of a man, bub it is 
difficult to justify any distinction on 
grounds of reason as distinct from senti- 
ment. We think that the cause of abolition 


of the death penalty is ill-served by any. 


attempts to appeal direct to the King and 
Queen, as was done in Mrs. Major’s case, or 
to rest an appeal upon local feeling. Capital 
punishment isa national, and nota local 
question, and local feeling can have little 
or nothing todo with the merits of a parti- 
Local information might be of 
use if it were available. Local sentiment 
against a particular execution, or against 
executions: in general, cannot influence 
those upon whom rests thé responsibility of 
a decision—Justice of the Peace, dated 
December 29, 1934. ` 


| Wife’s Statement to Police. 


: Ina receat case, where a wife was giving 
evidence on behalf of her husband charg- 
ed with wounding a lodger, Mr. NTUART 


Deacon, the liverpool Stipendiary Magis- 
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trate, intervened to stop cross-examination 
on a statement made by-her to the police, 
and inlimated that if she could not hea 
witness for the police, it was wrong for the 
policeto take a statement from her, The 
learned magistrate said that he regarded 
it as a matter of highest importance that the 
statement made by the wife should not be 
used in evidence against her husband. If 
a man was arrested on a charge of felony, 
how could the police make use ofa state- 
ment taken from his wife? The magistrate 
alluded to the law preventing a wife giving 
evidence against her husband, and coàti- 
nued: “It might be necessary to take a 
statement from her: it may be aright ofa 
police officer to interview the wife of a man 
charged with felony, although I should not 
have thought the police could do that. It 
would seriously prejudice a prisoner if he 
knows that the police have interviewed his 
wife and taken astatement from her, If 
the police do interview her, I think itis 
indiscreet todo so."—The Solicitors’ Jour- 
nal. 


The Importance of Waste Paper. 

The Times, initsrecent anniversary num- 
ber, re-called the quarrel Jet loose when there 
found its way to the editorial office Lord 
Althorp’s letter to Lord Brougham, asking 
“whether we should declare open war with 
The Times or attempt to make peace.” This 
note the Chancellor had received while 
sitting in court, After reading it he ‘had 
torn it up and thrown it into the waste pa- 
per basket, whence it had been retrieved by 
an unknown hand, which pieced it together 
and sentitto the editor. The sequel was 
aseries of attacks on Brougham, so robust 
as to shock even ageneration accustomed to 
Cobbet in his ire. Some years earlier 
Lord Norbury, the notorious Irish Chief 
Justice, had unfortunately exemplified the 
dangers of judicial carelessness of confi- 
dential- correspondence. He was in the 
frugal habit of stuffing papers into the 
old chaiis in his study to supply the de- 
ficiency of horsehair which excessive age 
had produced in their seats. At last he 
sold them and one fell intothe hands ofa 
former solicitor’s clerk, who, groping in the 
interior, discovered a letter from Saurin, 
the Attorney-General, highly unconsti- 
tutional asa communication to a judge of 
assize, A first-class scandal resulted, 
which is said to have blocked the ambitious 
Law Officer’efurther promotion.—The Solis 
citors’ Journal. 
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Acquittal: The Policeman's Lot. _ 
On the “wonder” recently expressed in 
these notes as to what the police do when a 
person accused of murder is acquitted by 
the verdict ofa jury, I have had many 
opinions, one from a solicitor, who perti- 
nently enquires what the police can do in 
such a case as “Trunk Murder No, 2.” “They 
have brought,’ he writes, “a person to 
trial, presumably believing in his guilt. 
The jury find that the prosecution | have 
not discharged the onus of proof, and under 
direction find a verdict of ‘Not Guilty. 
‘Discovering further evidence against the 
same accused person would now be useless. 
Should they work on the assumption that 
the verdict means that someone other than 
Accused No. 1 murdered the victim? 
Should they find another prisoner and pre- 
pare another case? One can Imagine the 
way that Mr. Norman Birkett, if defending 
Prisoner No. 2, would discuss the merits of 
that prosecution with Jury No.2. I sup- 
pose the prosecution would from its Incep- 
tion be hopeless unless the fresh evidence 
against the fresh prisoner were unbe- 
lievably overwhelming and irrebuttable. 
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He adds that “the unhappy tHing about 
the trial is its demonstration of the grim 
difference in result to a prisoner” when the 
defence is efficient and when it is not. 
“Ib is disquieting to think a man’s life 
may depend not so much on the merits of 
his case as on the abilities of his coungel,”—= 
The Law Journal. 


A Baffling Problem. 

The problem is very difficult; and the 
result is peculiarly unsettling when the 
difference between conviction and acquittal 
depends on the difference, not between an 
efficient and an inefficient, but between a 
good and superlative defence. But in such 
a case it might be that acquittalis fortunate 
rather than conviction unjust. i A 

The police, one imagines, should examine 
every alternative before “letting it go.” If 
they fail, the one thing certain is that a 
murderer remains. The seemingly irrelev- 
ant view of another correspondent on the 
same topic, is that capital punishment 
should be abolished, experimentally, as 
recommended by the Royal Commission. 
The Law Journal. l 
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REVIEWS. 


The Elements of HinduLaw: By Mr. 
N. KRISHNA Iyer, M.A., B.L., EDITOR, 
INDIAN RULINGS, AND GOLD MEDALLIST IN 
Hispu Ldéw: PUBLISHED By THE LAHORE 
Law Depot, IKATOHERY ROAD, LAHORE : 
Price Rs. 9. l 
This handy volume by the learned editor 

of our contemporary is a successful 

attempt at elucidating the principles of 

‘Hindu Law with the help of decided cases. 

The chapters open with a synopsis and 

the subject-matter of each chapter is 

divided into different sections. The texts of 
legislative enactments bearing on Hindu 

Law are given in extenso in the appendix. 

Leading cases on the subject reported up 

to the end of January 1939 have been 

referred to in appropriate places and 
we think that this is the only book 
on the subject. in which case-law has 
been brought so very up-to-date. In 

‘citing case-law reference has been made 

to leading All-India Journals. We 

‘are sure that the book will be immensely 

useful to students appearing for law 

examinations of the various universities, 
and lawyers will find it a very helpful 


hand-book on the subject. The price is 
very moderate and the printing and get> 
up are good. While recommending the 
book to legal practitioners and to students, 
we wish the author all success in his 
attempt. 

Law of Interest. 
BHAUMIK, B. L. PUBLISHED BY 
TAUN Law Houses, (UALCUTTA : 

E. I. 

In this small book, the learned author 
has given commentaries on the legislative 
enactments relating tothe law of interest. 

It contains the Bengal Money Lenders’ Act, 

Usurious Loans Act, Interest Act, Usury 

Laws Repeal Act, ss. 73 and 74 of the 

Contract Act, ss. 79 and 80 of the Negotiable 

Instruments Act, s. 67 of the Bengal 

Tenancy Act and ss. 16 and 22 (1) of the 

Public Demands. Recovery Act. Relevant 

case-law is also cited. We hope that the 

book will prove useful to lawyers and 
money-lenders who are vitally interested 
in the law of interest. 
modest price fixed forthe book will make 
it easily accessible to all who are intereste 
in the subject. i 
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The Indian Registration Act 
AGREEMENT TO LEASE: NECESSITY OF REGISTRATION 


By 


Mr. K. S. GUuMmBHIR, B. A. (Hons.), LL.B., P.C.S., GoLD MEDALLIST, SUB-JUDGE, 
KHANEWAL. 


To begin with I would like to make some 


_ general observations on the subject. India, 


in general, is admittedly not much ad- 


, vanced in education, far less in technical 


wa +t 


education. On general principles ignor- 
ance of law is no excuse but in India where 


- the education is not much, every effort must 


be made to interpret the law reasonably 
and itis an established principle of inter- 
pretation that all Acts which are disabling 
in their nature must be strictly interpreted. 
Unfortunately the Indian Registration Act 


. is one of those Acts, to the penal provisions 
_ of which many aman has fallen a victim 


and its provisions were being so strictly 


_ enforced that many documents which were 
. worth really a lot, were rendered nugatory 


by its strict application, the stereotyped 
view being that a document which required 
registration but was not registered, was not 
admissible for any purpose whatsoever 
although there was no warranteein the Act 


‘itself for such preposterous proposition. The 


matter went up to their Lordships of Privy 
Council and there emerged the theory of 
collateral purpose, ` 

Suppose A agrees to give some land 
of his on lease which is admittedly 


. worth more than Rs. 100 for four years 


_ in lieu of his debt, say Rs. 500 and the lease 


to commence on some future date; say, a 
document is executed on January 1, 1935, 
and thestipulated lease is to commence on 


“January 1, 1936. As remarked already 


the mass of the general public not being 
conversant with such Act the writing in 
question is not stamped or registered. The 
first question is whether such a document 


| requires compulsory registration or not? 


Admittedly the Indian Registration Act is 
silent asto what ia a lease and what is not, 


‘for, the definition of lease as given below 


only shows as to what the term lease 
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“in the land. 


includes, 4. e, we may say that such and 
such document is a lease but we cannot say 
definitely what is not a lease. In the Indian 
Registration Act s. 2 (7) runs as follows: 

“ Lease includes a counterpart, kabuliyat 
and undertaking to cultivate or occupy, and 
an agreement to leage." A lease of im» 
movable property is defined in s. 105 


of the Transfer of Property Act, ‘as a 


transfer of a right to enjoy such property 
made for a certain time, express or implied 
or in perpetuity, in consideration of a price 
paid or promised or of money, share of 


crops, service or any other thing of value to 
‘be rendered periodically or on specified 


occasions to the transferor by the trans- 


' feree who accepts the transfer on such 


terms. So from this definition ib is clear 
that there are three essentials of a lease: 
1. A transfer, 2. a period and 3. rent, 
in any one of the several forms mentioned 
above, So applying this test the document 
referred to above is clearly not a lease, for 
an essential element of lease, 1. e., immediate 
transfer of rights by the document, is want- 
ing. If an authority is needed for such an 
established principle of law it is contained 
in Subramanian v. Arunachalam, 20 M. 603. 
But it will be noticed that the definition of 


` lease as given above also includes an agree- 


ment to lease, so let us consider if it can 
be held to be an agreement to lease. In my 
opinion it cannot be so held for the simple 
reason that an agreement of lease also 
requires the immediate creation of interest 
The hypothesis on which we 
are working clearly states that the lease is 
to take effect nob immediately on the exe- 
cution of the document, 4. e., January I, 
1935, but after some period. There are 
two reasons for holding such a writing not 
to be a lease, one being that the writing by 
itself does not create or extinguishe any 
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evidence of such a transaction. Their 
Lordthips of the Privy Council are of the 
same view. There is a volume of case-law 
on the subject but I would point out 
Hemanta Kumari Debi v. Midnapur 
Zemindart-Company, 53 Ind. Cas. 534; 47 
0, 485, in which iheir Lordships laid down 
“ the phrase agreement to-lease ” in s. 17, 
of Indian Registration Act(XVI of 1908) 
relates to some document that creates a pre- 
sent and immediate interest in the land and 
nota document from which it was impos- 
sible to say whether there would be a lease 
or not.” Inthe body of judgment on p. 494, 
Lord Buckmaster put the matter thus and 
I think a very useful purpose would be 
served in reproducing it. “ With regard to 
the first, the Registration Act of 1908 
provides that lease includes an agreement 
to lease, and by s. 17 enacts that leases must 
be registered, no document shall affect 
immovable property which it comprises or 
be received as evidence of any transaction 
affecting such properly, If the document 
in question can be regarded as a lease 
within the meaning of this definition, it 
could not be receiyed in evidence. Their 
Lordships are of opinion that it cannot be 
so regarded. An ‘agreement for a lease’, 
which a. lease is by statule declared to 
include, must, in their Lordships’ opinion, 
bè a document which effects‘an actual demise 
and operates as a lease. They think that 
Jénkins, O. J., in the casé of Panchanan 
Bose v. Chandi Charan Misra, 6 Ind: Cas. 
443; 37 C. 803; 14 O. W. N. 874, correctly 
stated the interpretation ‘of s. 17 in this 
réspect. The present agreement is an agree- 
ment that, upon the happening of a contin- 
gent event at a date which was indeter- 
minate and, having regard to the slow pro- 
gress of Indian litigation, might be far 
distant, a lease would be granted. Until 
the happening of that event it was impos- 
Bible to determine whether there would be 
any lease or not. Suchan agreement does 
not, in their Lordships’ opinion, satisfy the 
meaning of the phrase ‘agreement for a 
lease’, which in the context where it occurs 
and inthe statute in which it is found, 
must in their opinion relate to some document 
that creates a present and immediate interest 


‘in the land. So, such a document does not 


require compulsory registration. As . re- 
marked already, the document does not 
bear any stamp whatsoever. Under the 
{Indian Stamp Act the same principles apply 


‘to determine whether it is an agreement to 


lease within the meaning of the Indian 


JOURNAL 
rights whatsoever; rather it can be the. 


15416 


Stamp Act as are applied in the Indian 
Registration Act, i.e., a document can ‘be 
held registrable and liable to penalty under 
Art. 35 of the Indian Stamp Act if it creates 
the immediate demise of the property to be 
an agreement of lease; otherwise it 18 a pure 
and simple agreement -liable to the stamp 
duty of Re. 1, and penalty of Rs. 10. Hence 


on payment. of Rs. 11, the document is 


admissible in evidence for. all purposes. 
On this question the learned Judges Patkar 
and Baker of Bombay High Court in In re 
Maneklal Mani Lal, reported as, 112 Ind. 
Cas. 758; A. I. R. 1928 Bom. 553; 53 B. 1, 


laid down that “An agreement to lease is 


included in the word “lease under the 
Stamp Act, but an agreement to lease 
must amount to an actual demise and not 
an agreement that in certain contingencies 
a lease will be granted. Where by means 
of a document a person agreed to lease'a 
property in which he had no present inter- 
est and where the property to be leased’ ‘is 
not actually in existence, the document 
does not amount to an agreement to lease 
but a simple agreement to which -Art. 35 
Stamp Act, will not apply. As a simple. 
agreement, it will be stamped with a stamp 
of eight annas.. Though the Stamp Act and 
the Registration Act are not strictly in 
pari materia, thetwo Acts may be read 
together. Inthe body of the judgment the 
learned Judges expressed themselves as 
follows :— ' i A. 

“ Both under the Indian Stamp Act and 
the Indian Registration Act an agreement 
to lease’ is included in the word ‘lease.’ 
Though the Indian Stamp Act and the 
Indian Registration Act are not strictly in 
pari materia. It has been held in Chandra- 
shankar v. Bai Magan, 24 Ind. Cas. 730; 
38 B. 576, that the two Acts may be read 
together, and that the definition in the 
Indian Stamp Act with regard to a com- 
position deed might be accepted in con- 
sidering the question under: the Indian 
Registration Act, According to the deci- 
sion of the Privy Council in Hemanta 
Kumari Debi v. Midnapur ZGemindari 
Co., 53 Ind. Cas. 534; 47 C. 489, an 
agreement 10 lease must be a present demise. 
lt must be a document which effects an 
actual demise or operates as a lease in 
presenti, and not an agreement that in 


‘certain contingencies a lease will be grant- - 


ed. Sofar as the Indian Registration Act 
is concerned, there is consensus of opinign 
in the different High Courts as reflected in 
the decisions in Secretary of State v. 
Mohamed Yusuf, 54 Ind, Oas. 134; 21 Bom.. 
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L. R. 1130, Panchanan. Basu v. Chandi 
Charan Misra, 6 Ind. Oas. 443; 37 0, 808; 
14 0. W.N. 874, and Swaminath Mudaliar 
ve “Ramaswami Mudaliar, 62 Ind. Cas. 351; 

44:M. 399, that an agreement to lease must 
be-an actual demise. If this view accepted 
with regard to the Indian Registration Act 
can be applied in considering the .question 
under -the Indian Stamp- Act, it must 
follow that an agreement to lease must 
amount to an actual demise and not an 
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agreement that in certain contingencies a 
lease will be granted, In the present 
document there is no actual demise, but 
there is an agreement to lease the land. 
nnder cartain contingencies which may or 
may not happen.” 

So such a document is clearly a pure and 
simple agreement chargeable with stamp 
duty of Re. 1 and penalty of Rs, 10 under 
Art, a (0) of Indian Stamp Act, 





DE MINIMIS CURAT. 


It has lately been the business. of the 
writer togo to Palestine and study the 
law there. After twelve years of British 
mandatory government, the law of Pales- 
tine is still, substantially, the old Ottoman 
Law, which comprises anumber of anti- 
quated Codes utterly unsuited to the vigor- 
ous modern activities, both commercial 
and other, now being carried on in that 
country. The most important of these 
Codes is the “Mejelle,” which was promul- 
gated in 1869 A. D. and consists of a body 
of rules: supposed to have a- divine origin. 
The . Mejelle isthe Civil Code—civil as 
opposed to religious and to criminal—and 
contains the. law relating to Contract and 


what little of Tort there is, a- great deal 


of Real and.Personal Property law, and a 
certain amount of the law ‘of Procedure. 
It: must have been inadequate even when it 
was promulgated: to-day itis like a stately 
mausoleum, in which are splendidly pres- 
ervéd all the defunct rulés of a-by-gone 
civilisation. eee 
The Mejelle has been superseded -in a 
number of countries t0 which it formerly 
applied, but-it lingers on in Palestine. It 
seems'that-the principleon.which' the Gov- 
ernment 
atory: legislation is that laid :” down in 
Articles: 5 and 6 of the Mejelle itself, 


which) prescribe ‘that, “It is a fundamental © 


principle that a thing-shall remain. as it was 


originally, "and “Things which have ‘been in ‘ 


existence from time immemorial shall be 


left..as they were.” -As Article 56 sagaci-- 


ously observes, “Continuance is easier than 
commencement.” _— 

But itis the intention of the writer to 
amuse rather than to castigate. And to 
raise not’ ridicule, but a kindly smile. 
For some of the provisions of the Mejelle do 
make humorous reading. 

A very large portion of the hook deals 


-woich he’ misses owing toa bi 
“are both amusing and distressing. Arbi- - 


: sion.: If he does so, 
. destroyed asa result thereof, he must make ` 
: good the loss.” ‘Ifthe owner gives: his 
‘permission for an animal taken on hire to : 
. be beaten, the person taking the animal | 
on:hire may only beat such animal m ata 
e 


works in the-matter of reform- 


with the relationship between men and 


-animals—a fact which is exasperating to 


those who are obliged continually to go to 
it for rules which must be made to fit 
this mechical age. Article 539, for example, 
provides that, “If a specific animal is taken 


on the way, the person taking such animal 


onhire has the option either of waiting ee ; 
the. ' 
contract of hire,in which case he is ob- ` 


the animal gets better or of ‘avoiding 


liged to pay a portion of the fixed hire pro- 


portionate to the distance he has been | 
-carried.” Wither right conferred strikes one 


‘on hire to proceed to a certain place, and | 
such animal becomes fatigued and stops 


ey 


as being singularly valuable to a hirer ' 
who has arrived at a point half-way across ` 


the desert of Sinai. The efforts the 


of 


lawyers toapply this rule to the case of a - 


“man who has hired acar to take him to 


Jerusalem for an important engagement, 


breakdown, ` 


cles 5£6 and 557 lay down that, “The person - 


taking ‘an animal on hire may not beat 


such animal without the owner's permis: | 


and the animal 


place where itis usual to do so, If: 
beats. him on’ any other place, asfor example 


‘onthe head, instead of the quarter, and ` 
the animal is destroyed as a result thereof, 
such loss must be made good.” Article 779 ` 


contains a piece of wisdom: A “thing de- 
posited for safé keeping must be capable 


of possession and delivery. Consequently, 


a deposit for safe keeping of a bird in the — 


air is invalid.” 
The sanctity of contract is not alto- 


is 


gether upheld in tha Mejelle. Indeed — 
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the rule would seem to be, that stated in 
Article 8: “Freedom frem liability isa 
fundamental principle.” Article 443 pro- 
vides that, “If any event happens whereby 
the reason for the conclusion of the con- 
tract disappears, £o that the contract 
cannot te carried out, such contract is 
cancelled. Example: A person suffering 
from toothache makes a contract with a 
dentist to extract his tooth for a certain fee. 
The pain ceases. The contract of hire is 
cancelled.” This prompted aquestion at a 
recent Foreign Advocates’ Examination in 
Jerusalem: ‘‘A’ contracted with a dentist 
to extract his molar which had been aching 
him, at a certain fee. On commencing the 
extraction the pain passed away. The dentist 
claims his fees in support of the contract. 
‘A’ refuses to pay, alleging that the pain 
had ceased. Who is right?”—a question 
better calculated to reveal the limitations of 
the mind of the examiner than to_ascer- 
tain the ability of. the candidates. 

One aspect of the servant problem recei- 
ves attention in Article 778. “Ifthe ser- 
vant of the person receiving property for 
safe keeping drops something on to such 
property anditis destroyed, the servant 
must make good the loss’—the defence of 
“It come in two in me ‘ands’ not: being 
pleadable here. And, “Allowing another 
person to eat and drink without receiving 


anything in exchange is called gratutious, 


feeding” (Article 886). 
The Law of Tort is rudimentary in th 
exireme, and consists of a few artless 
rules relating to Wrongful Appropriation 
and Destruction of Property, same of which 
are almost childish. Article .902 states: 
“If any personis deprived of possession 
of his property held in absolute ownership 
without any intention of being so depriv- 
ed, as where a garden situated upon a 
mountain subsides and falls upon another 
garden situated below it, the property 
which is of lesser value is subject to that 
which isof greater value. That is to 
say, the owner of property which is greater 
in value is bound to indemnify the owner 
of property which is of lesser value, and be- 
comes owner of such property. Examples: 
(1)-1f the value of the garden situated 
abcve is worth 5C0. piastres ard that of 
the guiden situated below is worth 1,030 
piastres before the collapse of the moun- 
tain, the owner ofthe latter, by paying 
the owner of the former 500 piastres, 
muy take over the first garden. (2) The 
owner of a pearl worth 50 piastres drops it 


and it is swallowed by a hen worth 5 pias- ` 


e 


tres. The owner of the pearl may take the 
hen upon payment of 5 piastres.” Arfi- 


cle 915 is: “If any person drags the clc- ? 


thes of another and tears them, he must 
make good the full value- thereof. If a 


person takes hold of the clothes of another, . 


and theowner of such clothes drags them 
and tearsthem, however such person 18 
liable to make good half the value thereof. 
Similarly, if any person sits upon the skirt 
of ‘ancther, and the owner, unaware thereof, 
gets up, and tears his clothes, such person 
must make good half the value of the 
clothes.” Ilowever, “If an animal takes 
fright at a particular person and runs away 
and is lest, such person is not obliged to 
make good the loss” (Articlé 923). 

There are one or two rules dealing with 
the public highway. According to Article 
932. “Every person has a right of way 
with his animal over the public highway. 


Consequently, if anyone rides his animal . 
on the public highway, he is notliable. to ` 


make good any injury or loss which’ he 


could not have avoided. Example: If dirt :- 
and mud are scattered about by the hoofs ` 
ofan animal ‘and another pérson’s clothes `: 
are splashed therewith; or if such animal -: 
kicks with his ‘hind legs or swishes his ` 
tail and inflicts injury thereby, there is > 
no need to make good the loss. But a’: 
"person riding an animal is 


responsible 
for collision or for blows inflicted by the 
forefeet or the head,” 
of derring-do on the public highway one 


_derives the principles applicable in running 


down actions. 

The seclusion of their womenfolk by the 
Moslems gives risetoa number of rules 
intended to secure concealment of the wo- 
men from peeping neighbours. Article 1205 
contains one of the few provisions 
Mejelle which allow an injunction: "If a 
person climbs up the- fruit trees in his 


‘garden, and thereby overlooks ihe women’s 
such person : 


quarters of his neighbour, 
must give information that he intends to 
climb such trees, inorder that the women 
may cover themselves. Should he fail to 
give such information, the Court may forth- 
with prohibit him from climbing such 
trees.” But by Article 1203, “If a window 
is constructed ina place which is of the 
same height as a man, a neighbour of 


ihe person constructing such window may . 


not have it removed by alleging that it is 
probable that he will overlook the women’s 
quarter of his neighbour by placing a 
ladder there.” 

The compilers of the Mejelle were aware 
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From this picture - 


of the .. 
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ra 
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that.the waters of Justice which welled up 
intheir. bosoms would inevitably flow 
through the channel ofthe Law Courts 
before they reached the thirsting throats of 
the people. In order to make certain that 
this channel should not be choked bythe 
wecäds -of judicial incompetence, nor the 
waters poisoned by judicial misbehaviour, 


they concluded the Code with a number of . 
rules designed to ensure a: perfect judiciary.. 


Article 1792. starts gaily with, ‘The Judge 
must -be intelligent, upright, reliable, and 
firm.” Moreover, “The Judge must he of 
perféct understanding. Consequently, any 
judicial act performed by a minor or an 
imbecile ora blind man or a person 80 
deaf that he cannot hear the statements 
of the parties when speaking loudly, is 
invalid” (Article 179b. “The Judge must 
abstain from any act or deed ‘of a nature 


? 
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Inauspicious Appeals. 

Four gentlemen in India assaulted a 
fifth andseverelyinjured him. They then 
held him down and hacked off one 
of. his feet with an axe. Asa result of this 
cruel treatment he died. The four, discon- 
tented witha sentence of transportation 
for life, appealed to the High Court at 
Allahabad, which had the good sense to 
increase the sentence to one of death. 
Against this the four have sought to appeal 
to the King in Council, but leavehas been 
refused; and they will presumably be put out 
ofa world which has decided they are not 
fitto live. There is an element of grim 
humour about the matter, but few who are 
not .convinced opponents of capital- punish- 


ment will find fault with the enhancement - 


of. sentence.— Justice of the Peace. 


No Counsel Allowed. 

The more serious the charge, the more need 
for legal aid; that is a principle general- 
ly accepted by everybody interested in the 
administration of the criminal lawin Eng- 
land. Therefore it makes disagreeable 
reading thatin Soviet Russia it has been 
decided that tribunals ‘are forbidden to 
admit counsel forthe defence at the trials 
of persons accused of connection with ter- 
organisations operating against 
Soviet officials. Appeals against death 
sentences im these cases are not to be 
entertained, and a decree orders immediate 
execution of death sentences, 

In other words, to be suspected amounts 
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injurious ta the dignity of the court,such | 


: remains as it was in 


g 


as engaging in buying or selling, or mak- | 
ing jokes while in court.” “The Judge ` 
may not accept a present from either of 
the parties.” “The Judge may not accept | 
the hospitality of either of the parties” 
(Articles 1795-1797), Finally (Article 1812). 
“A. Judge may not give judgment when 
in:such a condition that he, cannot think 


-clearly, as when he isin trouble, or suffering 
‘from hunger or sleeplessness.” 


Sleepiness 
on the Bench, according to a universal 
principle, is no disqualification. 

Neither, it seems, is sleepiness in the 
legislative chamber. Meanwhile the law 
the beginning. As 
Article 1224 of the Mejelle says: “If the 
dirty water of a house has flowed from 
time immemorial into the public high- 
way... —The Law Journal. ; 


Extracts from Contemporaries. 


toalmost the same thing as being found 
guilty. Defence is to be hampered, | 
conviction is not be questioned, execution - 
ofsentence is notto be delayed. So is the 


, alleged safety of the State made lhe 


paramount consideration, to the exclusion 


-of considerations of justice and mercy. 


. gotten history, if they ever knew it. 


. they may 


Suspects are to be destroyed, so that soon - 
the State will have no enemies left. The 
promotors of this policy seem to have for- 
Harsh 
méasures of repression, however thorough - 
seem, havea way of failing to. 
destroy utterly the opponents „of the existing 


` regime, and in the end they recoil upon the 


P 


- know how justice ought to be 


tyrants. 

If Soviet Russia knew no better, we 
should have less cause to criticise; a few. 
centuries ago we did much the same, For 
long enough, prisoners accused of felony 
were under disabilities including the denial 
of services of counsel. But having learn- 
ed better ways we have not gone back. 
Soviet Russia, as some of her administrative 
policies show, is enlightened enough to 
dispensed. 
This obsession about the State and the 
unimportance of individuals seems to blind 
her governing class to all other consider- 
ations.—Justice of the Peace. 


His Majesty the Baby. 

A Victorian artist could score a pictorial 
success with ababy toddling across a 
street while the policeman held up horses 
and vehicles for his safe passage. Thay 
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Victorian age has passed, and. the baby is 
as little respected as other footfolk, was 
piquantly illustrated by a little incident 
witnessed the other day in the Camber- 
well Road. A woman pushing her infant 
ina wheeled chair, chose a clear moment 
to launch out on to a pedestrian crossing, 
duly orange globed and steel studded. 
The oncoming traffic, asso often happens; 
neither stopped nor slackened, and she had 
to draw back hurriedly. The first person 
in the approaching traffic was a mounted 
policeman, coming along ata slow trot. He 
could quite easily have checked his horse 
and set an example tothe drivers behind 
him. But he carriedon as though he had 
the right of passage. A contrast was 
pointed a little further on, wherea con- 
stable on foot, off duty, quietly passed 
over another uncontrolled crossing, while 
the traffic waited for him to do so. The 
world in movement becomes more intercst- 
ing every day to those safe on a tram or 
a bus.—d ustice of the Peace. 


Liability for a Wife’s Torts. 

‘The Law Revision Committee's Report 
on the liability of a husband for the 
torts of his wife, and on the liability of 
a married woman in tort and contracts 
has been issued, and the Committee have 
thus completed their reviews ofthe four 
subjects which the Lord Chancellor re- 
ferred to them on their appointment last 
January. Their Reports cn the actio 
personalis rule and on recovery of interest 
in civil proceedings have received effect 
in the. Law Reform (Miscellaneous Pro- 
visions) Act, 1934, and the Report on ĉon- 
tribution between tortfeasors, issued last 
July (ante p. 19), awaits similar treatment. 
The Report relating to married women 
deals with thé position of married women 
under the Married Women’s Property Acts, 
and will be read with great interest. Tt 
is- specially directed to the doctrine, 
finally established by a majority in the 


House of Lords (Lord Birkenhead and ` 


Lord Cave dissenting) in Edwards v. 
Porter (1925, A. ©. 1; 94 L.J. K. B. 65), 
that a husband is liable for his wife's torts, 
unless the tort is directly connected with 
a contract and is the means of effecting 
it; and to the form of judgment against 
a married woman in Scott v. Morley (20 
Q.B.D. 120; L. J. Q. B. 43). That judg- 
ment, as is well-known, excludes the personal 
liability of the married woman, and directs 
that the judgment debt and costs shall be 
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payable out of her separate property not 
liable to any restraint on anticipation, and 
that execution shall be limited , accord- 
ingly.—The Law Journal. 


Married Women’s Liability. 

The Report of the Law Revision Com- 
mittee deals with the liability of married 
women at Common Law and in Equity, 


and then points out how this liability has 


been affected by the Married Women's 
Property Act, 1882. At Common Law 
the wife's person, for legal purposes, was 
merged in that of her husband, and her 
real ‘estate, while the marriage | lasted, 
and her personal property, subject as to 
things in action to their being reduced 
into possession during the marriage, be- 
came the husband's properiy. Equity to 
some extent avoided this result by invent- 
ing the separate use, and the Commit- 
tee point out that, when the Act of 1882 
was drafted, it was based on an extension 
of the doctrine of the separate use, instead 
of declaring boldly, as was done for certain . 
cases by the Matrimonial Causes Act, 
1857,ə that a married woman was, for the 
purpose of property and contracts and of | 
suing and being sued, to be deemed a 
feme sole. The Committee say that this . 
had the unfortunate effect of introducing 
the doctrines of equity asto the separate 
use into the construction of the Married 
Women’s Property Act, and the married . 
woman's liability under that Act was 
held to remain proprietary and not per- 
sonal, In Cuenod v. Leslie (1909, 1 K. B. > 
880; 78 L.J. K. B. 695) Moulton, L. J. 
considered that this was a mistaken view 
of the Act of 1882, and Lords Birkenhead . 
and Cave in Edwards v. Porter agreed 
with him, and so now do the Law Revi- . 
sion Committee. They report that the. 
separate liability of the wife should no 
longer be proprietary only, but should. be 
a personal liability quite independent of 
her husband, and that this should be made ` 
clear by legislation. The result would be . 
to get rid of the liability of a husband - 
for his wife's torts, and so overrule . 
Edwards v. Porter; to get rid ofthe form . 
of judgment in Scott v. Morley ; inciden- 
tally to get rid of the restraint on an- 
ticipation ; and to make a married woman . 
subject to the Bankruptcy Law.—The Law 
Journal. 


e 
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Justices and Clerks. 
The correspondence in the Times on “The ` 


+ 
@ 


1985 
J.-P. at “Work” ¢échtinues to produce some 
useful comments, criticisms and © sugges- 
tions. 

The matter is of public interest. We 
hope the public will not be misled by some 
of the statements made that will hardly bear 
examination. For instance, one legal cor- 
respondent, dealing with the question of 
clerks and benches, says: “But are all 
magistrates’ clerks competent to discharge 
such onerous duties? Fome are solicitors 
and some are not, some are efficient and 
some are not. There is no qualification re- 
quired for appointment as a magistrate’s 
clerk.” ; 

From the last statement we emphatic- 
ally dissent. By statute, every clerk (must 
be qualified either professionally or by ex- 
perience, andio say that no qualification 
is required is quite inaccurate. We agree 
that in one sense some of the part time 
clerks who have had little actual court 
experience are unqualified for their posi- 
tions; but, beit noted, these will generally 
be found to be qualified in the sense that 
they are solicitors. Whole time clerks who 
have fitied themselves for their positions 
by long experience in the courts may be 
unqualifiedina narrow sense, since they 
cannot claim professional qualification, 
but they aresometimes among the most 
efficient. 

Another point in the same letter to which 
we take exception is the suggestion that, 
because justices are expected to take their 


law from theclerk, therefore “magistrates . 


are in the position of jurymen and their 
clerk in that of the judge who directs them 
on the law.” ‘The writer probably means to 
refer only to this question of law, but he does 
not say so clearly. While we agree that 
the benchof lay 
trained clerk has some ofthe features of 
the judge and jury, the analogy is far from 
complete. Jurymen in criminal cases arrive 
at a verdict on the facts, and that is all. 


_ The judge directs them on the law, and he 


also decides on the sentence. Justices, 
even if they take their law from the clerk, 
do everything else themselves. They find 
the factsand they decide on the sentence 
or order of the court. The actual decision is 
entirely theirs, and theirs the responsi bility 
for what is done to the accused or what order 


‘is made between the parties, In this they are 


bad 


far from being jurymen and no more,— 
Justice of the Peace. 


. Women “Not Necessary.” 


. We confess toa little amusement on 
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reading a Sentence in à quite excellent 
letter inthe Times on the subject of justices 
of the peace and their work. 

“In my view,” says the writer, “women 
are most helpful in the children’s courts: 
their attendance is not necessary in tho 
other courts.” 

Exactly what is meant by ‘‘not neces- 
sary” we do not clearly see. In one sense, 
women are not necessary because men can 
decide cases alone. Inthat sense, men are 
not necessary either;a court of women 
might manage just as well as men. It looks 
as ifthe writer really meant that while 
women are useful in dealing with children 
they had better leave ordinary court work to 
men. Ifso, we disagree with him. Women 
now take part in almost all kinds of busi- 
ness and other activities and fill official and 
other appointments satisfactorily. They, 
just as much as men, are concerned with 
the. administration of justice. In some 
respects their experience makes them better 
qualified than men. The average woman 
understands better than the average man 
what are the difficulties of housekeepers 
with small incomes; the care of children, 
problems of housing. In matrimonial cases 
their presence on the bench with their male 
colleagues seems to us obviously desirable, 
even “necessary.” 

Women justices are certainly not going 
to be relegated to the juvenile courts.. 
They willtake their share in all kinds of 
magisterial work.—Justice of the Peace. ' 


Lord Buckmaster and Law Reform. 


Probably no two ‘great lawyers could 
be more dissimilar in their outlook than 
Baron Parke and the late Lcrd Buckmaster. 
The former, who might be regarded as the 
very embodiment of the common law looked 
upon any change proposed in its structure 
as unwarrantable, indeed, as almost & pro» 
fane thing. Demurrers were the very breath 
of his life. Did he not on one occasion take 
what he called a “beautiful demurrer” to 
the bedside of a sick friend to cheer him 
in his loneliness ? Some might even apply 
to him the epithet which Matthew Arnold 
applied to Professor Freeman, namely, “a 
ferocious pendent. "In saying this, we do 
not, of course, mean to imply that the 
Baron wasnot a very great judge, but it 
indicates his general outlook which was 
very different from that of those who, ad- 
miring our system of law, would, never- 
theless, hesitate to claim for it flawless- 
ness. Certainly, the late Lord Buckmaster's 
outlook differed greatly from that of Parke 
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in seeing that English law in mahy of its 


‘branches was susceptible of vast improve- 


ment. Ashe-once said, in addressing the 
House of Lords, “I tell you frankly that I 


would assoon worship a gargoyle on the 


` Cathedral of Notre Dame because it hap- 


pend to be part of the sacred edifice, as I. 


= would pay the least respect to some vicious 


' General Strike. 


” 


d distorted anachronism because it hap- 
ae to be part of the stately fabric of the 
law.” During his life he made many efforts 
to effect improvements as he deemed them; 
to some of these, it may be, others would 
hesitate to give a whole-hearted assent, 
but the very fact that he brought them 
forward showed his interest in, and desire 
for, reform to bring the law more into 
line with modern thought.—The Solicitors 


Journal. 


The general strike of Roumanian law- 
yers, asa protest against an order of the 
Minister of Justice affecting court-fees, has 


” few parallels in legal history. One prece- 


dent in this country did not end very en- 
couragingly for the atrikers. While Francis 
North was Chief Justice of the Common 
Pleas, the serjeauts practising there de- 


' yeloped a grievance because he allowed 
‘ his brother to make certain motions which 
they claimed as their prerogative. 
‘protest, they refused one day to 
" forward any business, and work came to a 


“ standstill. 


Asa 
bring 


The court had to adjourn, but 
the Chief Justice declared that next day 
he. would hear anyone, even attorneys or 
the suitors themselves, in spite of the 
monopoly of the serjeants. This was 


“like thunder tothe serjeants and they fell 
` to quarrelling 


one with another pede 
ing the cause of this great evil they a 
D ayahi upon themselves. In the after- 
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noon they attended the Chief Justice and 
the other judges of the court, and in great 
humility owned their fault and begged 
pardon, and they would be careful not to 
give the like offence for the future.” But 
the Chief Justice refused to be satisfied 
with anything but a public apology, and, 
on receiving it, administered a ‘formal 
chiding.’ Thus ended the farce of “The 
Dumb Day.”’—The Solicitors’ Journal. - 


Tha Unemployment Problem in the 

United States. 

President Koosevelt’appeara to have come 
down on the side of relief works for the 
unemployed, and vast sums are to be voted 
for the purpose. It is noteworthy thai the 
large expenditure in this country on 
unproductive works for the relief of unem- 
ployment was considered to be one of 
tke factors which led to the 
financial crisis in 1931. It remains 
to be seen whether the vast resources of 
America will enable the storm to be 
weathered in this way without another 
financial crash, but American pulic opinion 
appears to be by no means in whole-hearted 
agreement with the proposal. 

The experience of this country has shown 
that although the provision of work for the 
unemployed is clearly the best method of 
maintaining their morale, it is more 
expensive, except as a temporary expedient, 
tothe community than the giving of direct 
relief if the work schemes are to be put into 
operation only as relief measures and not in 
anticipation of expenditure which otherwise 
would have to be incurred at a later date. 

The American problem is immense. 
There is no system for enumerating the 
total number of unemployed, but it is 
estimated that there are 11,000,000 of them 
at the present time.—dJustice of the Peace. 





REVIEW. 


The Gode of Civil Procedure, 1908 : 
Sgeconp Epon, 1935: By Messrs. 
V. V. Ouvrauey AND K. N. Annast Rao: 
PUBLISHED BY THE ALL INDIA ReporTER, 
Lro., Nagpur. | 
We acknowledge receipt of the first 

volume of the second edition of this 

monumental work. It will cause no 
surprise to anybody who has seen or 
used this commentary that the second 
edition has been so soon called for. The 
learned authors have revised this edition 
carefully, brought it up-to-date and re- 


written portions wherever necessary, in the 


light of decisions since the publication of 
the first Edition. ‘The slight iInconvenlencés 
to the reader in referring tothe foot-notes 
have also been removed. It is needless to 
praise this mighty production. Lawyers 
have benefited by it and Judges have 
quoted it. Infact there is no question on 
the law of civil procedure that the learned 
authors have left untouched. The printing 
and get-up are simply beautiful; we have 
no hesitation in saying that the book 
will, by its sheer merit, necessarily find 
a prominent place.on the desk of every 
lawyer and every Judge, ° ; 
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_ Te P. O’Oonnor described the dinner 
<tendéred to Lord Reading on his return 
to England from India, in April 1926, 
as “ia welcome as remarkable as ever 
greeted any returning Britisher.” The 
Karl of Birkenhead proposed the toast 
to’ thp guest of the evening. He said: 
-“ The career of Lord Reading has been at least 
as Tomantic as the chairman has indicated. I have 
Se -7 much of it from him and more of it from 
' AI know that that which he has told me 
=e ON: must be true, for no man could possibly 
x nuve uvented it. If, for instance, the imaginative 
genius. of one of ouf greatest novelists—I take, 
.because he dealt with romances of the sea, Conrad 
«had - depicted a ,small and  bright-eyed boy 
climbing the mast...... in order that he might 
»i..605 what worlds there were for him to conquer, 
ideahized as he observed them over the muddy 
surface -of the Hoogli~if we had been told that 
„ that boy was one day to return as Viceroy after 
vicissitudes in a career not less remarkable than 
‘the change from first the cabin boy ...,. to that 
of Viceroy, no one would have accepted it even from 
a novelist.” 


It has been indeed an amazing career. 
+ o Rufus Daniel Isaacs was born in London, 
in 1860, the son of a Jewieh fruit-broker. 
His early education was terminated 
abruptly by his determination to go to 
sea. He sailed as ship’s boy on the Blair- 
Atholl bound for South America, where it 
found a cargo awaiting transport to India. 
He subsequently described his duties as 
having consisted “in the main, of polishing 
the brasswork and holystoning the deck 
aad cleaning out the pigsty, which I might 
ave been spared had I been cabin boy.” 
he sailed up the Hoogli in India, he 
Wed for the first time the shores 
which he was later to govern; but, as 
has since said, “the then Viceroy 
erly failed to recognize in me on the 
_ o'sle head that successor of him inthe 


. 


-pars to come, and I never even received - 


an invitation to a garden party.” 

On his return to England he entered 
his father’s business for a time, later be- 
coming associated with a firm of stock- 
brokers. On his coming of age he was 
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LORD READING: LAWYER AND DIPLOMAT 


admitted to membership of the Stock 
Exchange. Three years later he was ap- 
parently a failure: a crisis found him 
unable to meet his obligations. His mother’s 
faith encouraged him to study law, and 
at the age of twenty-seven he was called 
to the Bar. There now began, in the words 
of Lord Birkenhead, a career 

“as meteoric as has ever been known, as 
remarkable in the rapidity of its advancement as 
that of the great Erskine—and a career which was 
distinguished and embellished not merely by the 
arts of an advocate in dealing with matters of fact, 
but never failed in competition with the greatest 
intellectual powers at the Bar in developing the 
full subtlety and finesse of a purely legal argu- 
ment.” i, 
It is of this phase of Lord Reading's 
career that Mr. Derek Walker-Smith writes, 
in “ Lord Reading and His Cases.” 

Rufus Isaacs’ law practice was marked 
by its great variety. There was the pro- 
secution of Whittaker Wright, involving 
an expert knowledge of accountancy and 
corporation finance. There was the Taff 
Vale case involving trade union law and 
the rights of organized labour. ‘There 
were leading libel cases such as Chamber- 
lain vs. The Star, and Cadbury vs. 
The Evening Standard. There were sensa- 
tional divorce cases such as that of Sir 
Gharles and Lady Hartopp, and that of 
the “Gaiety Girl”. There were cases 
involving blackmail, and conspiracy, and 
there was the Seddon murder trial. He 
battled with his leading contemporaries, 
and outstripped nearly all; Sir Edward 
Carson alone challenged comparison. 


Quiet and reserved in manner, Rufus 
Isaacs was deadly in cross-exXamination. 
We recall Mr. A. G. Gardiner’s description 


of a day in Court: z 
“Mr. Isaacs wins by wooing .. .. He is so 
pleasant and amiable that it is a pain to disagree 
with bim; so frank that you are sure that he is 
telling you all about it; so sensible that you feel 
he must be right. He aoes not browbeat tbe 
witness, or hector the judge or dictate tu the 
jury. He pervades the court with the vense of 
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polite comedy. He makes everybody feel at ease, 
except his learned friend, who sees his case 
vanishing in wreathed smiles and urbane com- 
pliment It is only when he leaves tbe box that 
the witness sees how he has been caught in the 
folds of that insinuating net “1 dreamed about 
you last night, Mr. Isaacs’, said a surgeon returning 
to the box. ‘You have been a nightmare to we, 
L have hardly slept since you let me out of the 
box on Friday. 1 dreamed you had examined me, 
and I seemed to have nothing on except bones 
Rufus Isaacs’ career at the Bar was 
comparatively short. Admitted in 1487, he 
took silk ten years later. Jn 1401 he was 
elecied to Parliament as Liberal member 


for Reading: essentially a lawyer, be never 


became a ‘House of Commons man.” 
In 1910 he abandoned his enor- 
mous private practice, with annual 


earnings of £30,0C0, to enter the Ministry 
as Solicitor-General. He was knighted, 
and a few months later was appointed 
Attorney-General. The following year 
witnessed his appointment to the 
Cabinet—the first Attorney-General to be 
so honoured. In October 1915, his career 
at the Bar and in the House of Commons 
came fo an end: he was named to the 
high office of Lord Chief Justice of 
England and was created Lord Reading. | 

As Lord Chief Justice he presided over 
many cases and rendered important judg- 
ments. There was the case—arising out 
of War-time hysteria—affecting the right 
of two naturalized British subjects of 
German birth, Sir Edgar Speyer and Sir 
Ernest Cassel, to membership of the Privy 
Council. There was the trial and convic- 
tion of Sir Roger Casement, found guilty 
of treason. But the national requirements 
of the War pericd diverted his energies 
into cther airections, into finance and 
diplomacy. 


“Bad Lord Reading cared to resign the Chief 
Justiceship”, writes Lord Beaverbrook. “he might 
have hela almost any Ministerial post. He seemed, 
however, content with the influence he could exert 
on others, and with the exercise of his judicial 
functions, which he continued to perform. He had 
been a non-official adviser of Lloyd George at the 
Treasury, but on the change of Chancellor he still 
continued this task and used to help (Mr. Reginald) 
McKenna.’ 


The dislocation in international finance 
created by the outbreak of the War 
threatened collapse to England's great 
accepting houses. On the advice of Lord 
Reading, the Government daringly under- 
took to guarantee the payment of bills 
of exchange: the situation was saved. 
“The liability ran into hundreds of mil- 
lions”, says Mr. Herbert Sidebotham, “the 
actual loss was a few thousands at most. 
This was Lord Reading’s doing, and as 
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a supreme example of intellectual courage 
it js sufficient in itself to ensure’ him a 
niche in the fame of the war.” There- 
after his services were widely used by 
the State: bis skill in negotiation and 
conciliation was superb. In 1915 he was 
President of the Anglo-French Loan 
Mission to America, which raised a loan 
of $100,000,000 for the purchase of war 
material. In 1916 he was elevated to the 
rank of viscount. In 1917 he was again 
sent as.a Special Envoy to America, 
and on his return was created Earl of 
Reading. Early in 1918, while retaining 
the Lord Chief Justiceship, he was ap- 
pointed British High Commissioner and 
Special Ambassador to the United States. 
Mr. Walter Hines Page, the American 
Ambassador, reported on the appointment 
to President Woodrow Wilson as follows : 

“ Dear Mr. President ; , 

You know Lord Reading and have taken measure 
of him, but the following facta and gossip may 
interest you: He is one of theablest Englishmen 
living—everybody concedes that. 
the view taken of Disraeli, the other Hebrew Earl, 
by his political enemies. As between the two my 
judgment would be in favour of Reading. He is 
not £o spectacular. as old Dizzy was, but he is far 
gounder, I doubt if Dizzy was honest, but Reading 
is, Heis one of the most brilliant and able, 
members of the Bar...,,.J1 thick there is no 
doubt that to doa concrete job Lord Reading will 
succeed, during war time, better than any man who 
was considered for the post.” 

Page's estimate and forecast were Cor- 
rect. The new Ambassador came to 
America at a critical moment in the 
history of the War. 
to England in the spring of 1919, to 
resume his judicial functions, The London 
Times summarized the opinion of the 
public, the Government, and the press, 
when it described him as “one of the 
most successful Ambassadors whom Eng- 
land had ever sent abroad.” 

The termination of the War accentuated 
the British problem in India: it required 
a tactful and conciliatory approach. Once 
again the Government turned to Lord 


Reading. It prevailed upon him to resign | 


When he returned 


See and comparen: -"* 


* 


the Lord Chief Justiceship and, in January : ` 


1921, to accept appointment as Viceroy 
and Governor-General of India. 


of fux. There was the reaction to, the 
principle of ‘‘self-determination” ; there 
was Moslem disaffection; there was the 
aitem pi 
tary institutions in an Eastern land; there 
was also Mahatma Gandhi. ° 

Lord Reading dealt with this problem 
in the spirit of negotiation. He talkd ` 


He came: 
to India when matters were in a state - 


to introduce Western parliamen- , 


1 
kad 


1935 


with Gandhi and other opponents of the 
British “Rai”: he believed that “ two 
men cannot exchange ideas and discuss 
problems” without some benefit to both 
sides. He was the first Viceroy to enforce 
thé Indian Constitution of 1921, and also 
the first Viceroy to imprison Gandhi. He 
introduced new methods of approach in 
India; and he returned to England, in 
April 1926, in triumph. The King created 
him the Marquess of Reading. Lord 
Birkenhead, as Secrelary of State for 
` India, said: 

“J, who claim to know the facts, make this 
high claim for our distinguished guest, that his 


name willrank high in history, in the lives and 
distinguished rule of those who have been admit- 


ted to be great Viceroys and great Governor- 


Generals.” _ 
Following his return from India, Lord 
Reading’s public activities were confined 


to appearances in the House of Lords as 


a Liberal peer, and to judicial functions 
in the Lords, as na former occupant of 
‘high judicial: office. Mr. Lioyd George 
referred to him now as “a great national 
asset in reserve.” ` 


In Septem‘ er, 193 {, there occurred the’ 


financial crisis in England, and Mr, 


Ramsay MacDonald formed the National . 


Government. Lord Reading was recalled 
from retirement to assume the portfolio of 
Secietary of State for Foreign Affairs, He 
embarked upon his new duties, at the age of 
71 with his customary energy. He represent- 
ed England on the Council of the League 
of Nations and sought to promote Anglo- 
American co-operation in the face of the 
Sino-Japanese problem. He went to Paris, 
on the eve of Premier Lavals visit to 
Washington, and within a few weeks, 
“ Augur” was able to write in The New 
York Times that : 
“Premier Laval goes to Washington with the 
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knowledge, and with the blessing, of the British 
Government, This is the result of the Marquess o 
Reading’s visit to Paris, which has ushered in anew 
epochin Anglo-French relations. No Secretary of 
State for Foreign Affairs, not even Sir 
Austen Chamberlain in the palimy days of Locarno 
has been able to achieve with hie French colleagues a 
discussion as frank and to the point as that of Lord 
Reading with Premier Laval and Aristide Briand. 


Lord Reading’s return to active public 
life was but temporary. After the National 
Government survived the first few months 
of crisis, he retired. Sir John Simon, 
‘who, in 1913, had succeeded him as At- 
torney-General, now replaced him at the 
Foreign Office. But, as Mr. Walker- 
Smith points out: “He is riding still 
the high seas of great affairs, and his 
sails are still set gallantly to the wind.” 


- “Lord Reading is a Jew”: writes Mr. Walker- 
Smith, “a Jew by birth, temperament, and preference. 
Throughout his lifehe has been devotedly proud of 
the race from which he springs, and unswervingly 
loyal toit. His qualities, too, are those of his race; 
and no account of him can be complete, or even com- 
prehensible, which doesnottake into consideration 
the racial factor.” 


Mr. Walker-Smith then proceeds to 
compare Lord Reading with Lord Palmer- 
ston and Mr. Baldwin, and concludes that 
the differences between them arise, in part, 
from the fact that “it is not natural for 
Jews to be quite representative of the 
national characteristics and aspirations of 
any people.” Lord Reading s entire career 
ac a British lawyer, jurist, diplomat, 
administrator, and statesman, belies this 
conclusion. His career constitutes, also, 
an effective answer to the scurrilous attacks 
upon English Jewry launched by Sir 
Oswald Mosley. It portrays, as William 
Bolitho once wrote, “the finished product of 
a century of. civilized treatment” of the 
Jew —The Canadian Bar Review. 





Public Defenders for the Poor in Criminal Cases 


BY- 


MAYER C. GOLDMAN. 


The saccessful -operation of the office of 
Public Dafenier in Chicago, and in Los 
Angeles, San Francisco and Alameda 
counties, California, during manv years, 
as well as the general publie statisfaction 
accorded to the office of Public Defender 
in the eigat counties in Connecticut —call 
attention to the need for the establish- 
ment of Publie Defenders by law 
throughout the country, ; 


b = 


For the past twenty years, the writer 
has been persistently urging the creation 
of Public Defenders in New York, so that 
all persons accused of crime—rich or poor 
—strong or weak—may stand on a true 
equality before the law and that noone be 
denied justice in the Courts—because 
of his poverty. Public Defenders 
not only tend to promote the administra- 


tion of justice and insure greater reg- 
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pect for the law, but they also spell “Our conclusion and report is that the 
efficiency and economy in the admin- Public Defender's office is a valuable and 


istration of the criminal law. 

Public Defenders were created by law 
in Los Angeles County in 1914, in San 
Francisco County in 1921 and in Alameda 
County about 1927. 

Public Defender Gerald J. Kenny, of 
San Francisco County, has asserted public- 
ly that his office has saved money to the 
county by the elimination of unnecessary 
trials. Judge William T. Aggeler, of Los 
Angeles, a former Public Defender, and 
Frederick H. Verco, the present Public 
Defender of Los Angeles County, have 
stated publicly that the Public Defender’s 
office saved the County several times its 
cost of operation by the conscientious 
manner in which the defence of accused 
poor persons is conducted. 

An objection which has been persistently 
urged against the establishment by law 
of the office of Public Defender to 
represent accused poor persons, is its 
alleged expense. It is significant, however, 
that the Chicago Public Defender—like 
the Oalifornia and Connecticut defenders— 
has not only saved time and money, but 
has promoted the proper administration 
of justice. 

From an editorial published in the May- 
June 1934 issue of “The Journal of Criminal 
Law and Criminology,” it appears that 
the Chicago Public Defender, 

“By expediting the trial and disposition 
of cases and by eliminating unnecessary 
trials and waiving jury trials where that 
can legitimately be done, tremendous 
saving is effected, far in excess of the 
expense of maintaining the office of Public 
Defender and the office has paid for 
itself five times over.” 
and further that, 

“By fairness and honesty, the Public 
Defender has done so much: to promote 
the administration of justice, that it is now 
true that his arguments and his pleas 
are accepted where the efforts of criminal 
lawyers of bad reputation may be ineffective. 
. . . A community is, indeed, blessed 
which has a public-spirited prosecutor and 
a public-spirited defender.” 

Not long ago, the Commonwealth Club 
of San Francisco, an organization state- 
wide in its scope, through its Section on 
the Administration of Justice made a 
report—after a comprehensive survey— 
which was adopted by the entire Club. 
The following extracts from the report are 
most significant, viz.: 


worth-while institution which should be 
continued. 

Your Section is unanimously of the 
op'nion that every person charged with 
crime who asserts his innocence and is 
without funds to hire a lawyer should 


be provided by the State with legal 
assistance. f f 
Even under existing conditions, too 


many innocent persons are accused of 
crime and put to the peril of proving 
their innocence and some innocent per- 
sons are convicted. The official files show- 
ed that in Southern California alone 
during the last seven years there have 
been nine convictions for felony of persons 
wholly innocent, whose innocence was 
later officially proved and who received 
pardons from the Governor on this 
ground, 

Returns from inquiries sent to judges, 
prosecutors and others in the three countiés 
mentioned {Los Angeles, San Francisco 


and Alameda counties) are una- 
nimously to the effect that the 
Public Defender provides as good or 


the average assigned 


better defence than 
Replies we have 


attorney in larger cities. 
received are also unanimous that the 
Publie Defender’s office in the three 
counties is of greater help to the Oourt 
and is considered more reliable than the 
average assigned Counsel.” 


Such favorable comment on this office, 
is in line with the results achieved by 
the Public Defenders in Los Angeles and 
Alameda Counties, Galifornia, in Chicago 
and in the eight counties in Connecticut 
and in other places where the office has had 
a fair test. 

Inthe face of convincing proofs as to 
the economy and efficiency ofthe Public 
Defender’s office in numerous communities 
where it has been amply tested, the 
objection that it would entail additional 
expense to the taxpayers, becomes mean- 
ingless. 

Public Defendera now function by law, 
in Connecticut, California, Illinois, Min- 
nesota and Nebraska. The office is no 
longer experimental in character. Its 
imprtance as a necessary factor in the 
administration of criminal justice and as. 
a bulwark to the rights and liberties of 
the accused—presumably innocent until 
proven guilty—make it imperative to 
establish the office in and to extend Log 
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work to all Criminal Courts 
the country. 

There is not one sound or logical argu- 
ment’ against the creation of this essen- 
tially humane office—the purpose of which 
isto afford a “true equality before the 
law” to all classes of accused persons, 
regardless of race, creed or purse. On 
the contrary, the office has amply justified 
itself from every viewpoint, both by 
historical precedent in European countries 
and bythe test of actual experience in 
numerous American communities. 

The idea, tbat- prosecuting attorneys 
should merely seek to convict and that 
defence counsel should undertake by all 
means, either fair or foul, to acquit, is 
rapidly disappearing. In its place, there 
is developing among thinking people, the 
notion that the Courts are designed tobe 
—and should be—instruments of justice and 
not mere forums for partisan advantage, or 
for a “battle of wits,” or for professional 
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trickery. 
‘Despite the opposition of various 
lawyers and Bar groups, who fail to 


grasp the truesignificance of the Public 
Defender ideal, it is gratifying to know 
that the plan has progressed—and is now 
progressing—throughout the United States 
and meeting with # widespread approval 
from the lay public, from which nearly 
all true reforms- social - or Jegal—really 
emanate. 

. The work of the Legal Aid Societies and 
Voluntary Defender groups—excellent as 
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it has been—is merely a step inthe 
evolution toward public defence. 

New York and other comm unities might 
well profit by the splendid examp.e set 
by Chicago, by the three California and 
the eight Connecticut counties with respect 
to affording adequate legal protection to 
poor persons—accused of crime—and pre- 
sumably innocent until their guilt is 
proved. 

The Committee on Publie Defenders of 
the New York State Bar Association, of 


which Committee the writer is the 
Chairman, has been engaged for many 
years in an effort to secure to accused 


poor persons, & proper defence by com- 
petent counsel, as a matter of fundamental 


justice. That Association at the 1932 
annual meeting, adopted the principle of 
Public Defenders. No accused person 


should bethe object of charitable legal 
aid or philanthropic intervention. Charity 
is not—and should not be—a substitute 
for justice. 

An effort will be made shortly to bring 
the matter of the proper defence of ac- 
cused poor persons to the attention of the 
newly created Judicial Council of the 
State of New York. It is hoped that 
thereby such recommendations may be 
made to and acted upon by the Legis- 
lature, as will tend to eliminate the 
impression long prevalent in the public 
mind, that there exists in this country 
“one law for the rich and one for the 
poor,”—Case and Comment. 


Extracts from Contemporaries. 


Law, Art and Money-Making. 

Joining in “the chorus of congratulation 
and, indeed, thanksgiving” excited by the 
Times anniversary, the L.O.J.in a letter 
to that paper asked for and obtained leave, 
without prejudice or offence, to repeat some 
words he had used a short time before, on 
the occasion of the house-warming of the 
new Athenzeum at Liverpool. The words 
he cited were notable words, apt as only 
he can use and apply them; of which 
words one may siy in summary fair but 
commonplace that he spoke in the highest 
terms of the highly-skilled and con- 
scientious artists and workers who are 
responsible for the production of the daily 
miracle—from the leader-writer to the law 
reporter. e 
_ From the lawyer's point of view, however, 
perhaps the most notable passage cited 
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from the Athenæum speech is that wherein 
I believe for the first time by adequate 
authority, it is hypothetically | conceded 
that even lawyers might follow this profes- 
sion or calling with ideas from which the 
art of making money is not wholly absent. 
The words were as follow:— 

“Let it be granted, if you please, that 
the production of newspapers is mixed up 
with the art of making money. So, too, 
are all the practical arts. So is medicine, 
for example; so is surgery so is account- 
ancy, sO is engineering; so even is law." 
—The Law Journal. 


Law Reformin France. 

Coincidently with the fresh efforts now 
being made to make the operatioa of our 
English law and procedure more effective 
and more concordant with modern notions 
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on those subjects which have still clinging 
to them a flavour of a remote antiquity, 
‘comes the announcement that France is 
also taking steps to put its judicial 
system on & better footing. Such periodi- 
cal renovations seem to be necessary in 
-all countries, for, as in the case of other 
- institutions of man’s devising, experience 
teaches the need of amendment in this or 
in that matter, In France, whether owing 
to the discussion that went on here as to 
the independence of the judges being 
imperilled by the cut in their salaries 
some time ago—a view which found no 
support from Professor Berriedale Keith 
who, in his edition of Ridges’ ‘“Oonstitu- 
tional Law of England,” declared that “it 
was absurd to suggest that judges could be 
affected injuriously by sharing a common 
sacrifice’—or whether on general grounds, 
one of the objects of the measures to be 
submitted tothe Chamberis to render the 
jucges completely independent. One of the 
most efficient safeguards of liberty is the 
absolute independence of the judicial 
Bench, and if that is to be more effectively 
-achieved by the proposals of the Minister of 
Justice, it should be heartily welcomed. 
What looks odd about the proposal, however, 
is that this is to be acompanied by the 
appointment of an Inspector-General of the 
judicial Bench. The term “Inspector” 
usually connotes something in the nature 
of extreme, nay, suspicious, watchfulness, 
but it would apnear that the functions of 
this official are in the main to assist the 
Minister of Justice inregard to judicial 
appointments. For each vacant judgeship 
three candidates are to be nominated for 
submission tothe Minister of Justice, while 
the powers of the latterin disciplinary mat- 
ters are to be delegated tothe Inspector- 
General, who, with the aid of two colleagues, 
will control the function of the entire 
judicial service. A further, and even more 
important, recommendation is that which 
relates to the acceleration of the procedure 
in criminal trials—a very laudable project, 
but it has ever to be borne in mind that 
mere speed does not necessarily denote 
efficient work. But we in this country 
struggling ever to improve our legal system 
wiil watch with sympathetic interest the 
projects of our neighbours across the Chan- 
nel, and indeed wish them every success in 
their endeavour to bring the working of their 
legal machine nearer and nearer to perfec- 
tion.—The Solicitors’ Journal. 
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Fresh Evidence. 

Section 7 of the Summary Jurisdiction 
(Married Women) Act, 1595, provides that 
an order made under the Summary J uris- 
diction (Separation ‘and Maintenance) Acts 
may be varied “upon cause being shown 
upon fresh evidence.” In the case of 
Thompson v. Thompson (1934), heard by the 
President and Langton, J. in the Divorce 
Division, on the th and 9th October 
last, on appeal against the dismissal of 
an application for such variation, the 
justices were said to have refused leave 
to applicant’s counsel “bo re-open the whole 
facts of the case,” and to have held that 
the evidence must be confined-to any 
change of circumstances in the position of the. 
parties since the order was made. This view 
was declared by the Divisional Court to be 
erroneous, and the case was remitted for 
the justices “to consider the whole of the 
facts.” 


It is a little difficnlt to appreciate the 
effect of this decision, or, as ib is reported, 
to reconcile it with a line of cases, none 
of which seems to have been cited to the 
court: these are Johnson v. Johnson, (1900) 
P. 19; 64 J. P. 72; Weightman v. Weightman 
(1906) 70 J. P. 120; 22 T. L. R. 362; Groves 
v. Groves, (1906) 71 J. P. 167, Cross v. Cross, 
(1931) 95 J. P. 86. 


Of course, upon these cases, “fresh 
evidence” does not relate to something 
only which has happened since the trial; 
it may be evidence was not in the 
possession of the applicant at the time of 
the trial. It does not include evidence 
which might have been called, and a 
fortiort would not include evidence which 
was in fact called. The difficulty of gather- 
ing the effect of Thompson v. Thompson is 
added to by the fact that the grounds of 
the application were a decrease of the 
husband's and an increase of the wife's 
means since the making of the order. The 
judgment, as reported, is not happily 
phrased und is likely to create conftsion 
unless itis very carefully applied. What 
we venture to suggest is that the learned 
judges meant no more than that, although 
the justices could not vary the order save 
on ‘‘fresh'’ evidence, they must allow that 
fresh evidence to be fitted into the frame 
work of the case us originally heard. 
Indeed it would not be easy to appreciate: 
the effect of the fresh evidence without 
the basis of comparison afforded by . the 
whole history cf the case. What the 
decision cannot mean is that the justices 
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are to sit as a court of appeal from them- 
selves cr their fellows. It is abundantly 
clear on the statute and the cases that 
that they cannot vary an order made 
under their matrimonial jurisdiction with- 
out some new element in the case to act 
upon. The latest decision effects no change 
in the law. It is little more than an 
admonition to try the issue fully with the 
whole of the facts made available.—J ustice 
of the Peace. 


Policemen in Disguise. 

In 1835 the new police force was perhaps 
still under some suspicion and sabject to 
unreasonable criticisms. Otherwise it is 
dificult to understand the attitude 
of a Magistrate who (according tv the 
Times of 8th January, 1835) censured a 
constable for appearing in the garb of a 
countiyman, with his face muffled up ina 
silk handkerchief, to give evidence against 
a Leggar. 


The constable said he was so disguised by 
order of the Commissioners, but the 
Magistrate was still not satisfied. “I 
must conféss,”’ he said, ‘that the practice of 
" constables disguising themselves to appre- 
hend prisoners is one that J am not friendly 
io. A man ought to appear in his real 
characler, and the constables of the police 
ought to appear in their uniform ... I 
shajl discharge the prisoner.” 


The policeman in plain clothes, even In 
disguise, is well recognised to-day -as an 
essential part of the police system, How 
policemen could catch street bookmakers, 
enter clubs, keep observation on brothels, 
or, in fact, detect most serious crime, if 
they had always to appear in their real 
character, it isimpossible toimagine. And 
even assuming that the constable had acted 
improperly in so disguisng himself, we fail 
to seo how that fact made his evidence 
worthless. To discharge the prisoner un 
that ground could hardly be justified. 

Policemen have done good work in dis- 
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guise. A constable has been known to 
push a milk barrow, or work as a navvy 
onthe road, in order to disarm suspicion 
while he kept watch. Sweeps, satlors, all 
sorts of unexpected people have turned 
out to be policemen and have appeared in 
their true character only when the arrest or 
the raid took place, Then there was the modest 
constable, doing less than justice to himeelf, 
who told the court he was disguised as a 
gentleman.— Justice of the Peace. 


The Bar and the Press. 

Talfourd was by no means unique in 
seeking alivelihood by contributions to the 
press ere success in the drama and then in 
the courts came tohim ; but it was long be- 
fore the old prejudice which looked askance 
at any connection between the law and the 
press died out. A correspondent of The 
Times last week quoted this extract from 
Spencer Walpole’s History of England as il- 
lustrative of this : “Even so late as 1808 the 
Benchers of Lincoln’sInn made a by-law ex- 
cluding all persons who had written for the 
daily papers from being called to the Bar. 
More than twenty years afterwards a Lord 
Chancellor offended the propriety of his 
supporters and excitedtheir animadversions 
by aking the editor of The Times to dinner. 
The press was regarded asa pestilential 
nuisance whichit was essential to destroy.” 
This, however, was not so easy of accom- 
plishment, and indeed not so many years 
after the promulgation of that taboo on press 
work by members of the Inn, several of its 
members were actively engaged in writing 
leaders orreporting debates in Parliament. 
Among these were Brougham and Campbell, 
many of whose successors have followed in 
their footsteps by scorning delights and 
living laborious days and nights in the press 
gallery of the House of Commons—a curious 
commentary on that early and crude at- 
tempt to strangle the efforts of young men 
who sought to eke out their slender incomes 
by contributing tothe press—The Law 
Times, Jan. 12, 1938. 





Notes of Recent English Cases. 


Mortgage—Tenant for life in remainder 
paying off mortgage—Presumption of 
intention to keep charge alive for his 
own benefit. 

_ Where a mortgage upon the inheritance 

is paid off by a tenant for life in remain- 

der, & presumption arises in law that he 
? 


c «F 


intends to keep the charge alive for his 
own benefit. The presumption can, how- 
ever, be rebutted by evidence to the con- 
trary (Bennett, J.: July 25, 1934), Chesters, - 
Inre ; Whittingham v. Chesters, iUt L, J. 
Ch. 69. 
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Company—Winding-up—Assessment to sur- 
tax in respect of surplus assets distribut- 
able among share-holders—Sum assessed, 
if a liability of Company. 

Where for the purposes of assessment 
to surtax certain sums in respect of 
dividends paid on the preference and 
ordinary shares respectively were deducted 
and surtax charged on the net amount 
remaining after the deduction and the tax 
became payable by the Company as none 
of the members elected to pay the tax: 

Held, that the sum paid out of the 
assets of the Company in discharge of the 
surtax assessed on the members ought 
to be brought into account in the distribu- 
tion amongst the members inthe winding 
up against the amounts receivable by the 
holders of the preference and ordinary 
shares in respect of the income of which 
the surtax was assessed in the proportions 
in which the same was assessed (Eve, J. 
November 16, 1934). Alexander Drew < 
Sons, Ltd., In re: 104 L. J. Ch. 78. 


Criminal Law—Sentence—Incorrigible rogue 
sent to Quarter Sessions—Duty of Court. 
When a person is sent to Quarter 

Sessions to be dealt with as an incorrigi- 

ble rogue,. the Court should first inquire 

into the circumstances of the case and 
then consider what is the appropriate 
sentence. He must be given an opportuni- 
ty of cross-examining witnesses called for 
the Crown and of addressing the Court. 

(Lord Hewart, C.J., Avory and Branson, 

JJ. October 29,1934): R.v. Holding, 104 

L. J. K. B. 28. 


International Law—Foreign State—Confi- 
scation of property of ex-King of Spain 
by Spanish decree—Property deposited 
in Bank in London—Ex-King, if entitled 
to wt. 
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The Government of the Republic of 
Spain by a decree declared the ° ex-King 
of Spain to be guilty of high treason and 
confiscated all his property for the Spanish 
State. Before abdication, some private 
property of the ex-King had been deposited 
with a bank in, London to the order of 
his agents, a,Spanish.bank. The ex-King 
and the Spanish bank (on behalf of the 
Spanish Government) claimed the securi- 
ties. The London bank interpleaded : 

Held, that the Court would not enforce a 
foreign law by giving judgment for the 
Spanish bank and that the decree passed 
by the Government of Spain did not confer 
on the Spanish bank any right in England 
to the possession of the securities and 
consequently, the ex-King of Spain was 
entitled to the property ‘Lawrence, dJ., 
March 9, 1931). Banco De Viecaya v. Don 
Alfonso De Borbon Y Austria, 104 L.J. K. 
B. 46. 

Negligence—Duty of Poltee to protect life 
and property~Itunaway horses stopped 
by Police constable—Injury to him in 
attempt—Clatim for personal wnjury— 
Volenti non fit injuria. 

The Police have a general duty to pro- 
tect the life and property of the inhabitants 
and havea discretionary duty to prevent 
an accident arising from the presence of 
uncontrolled forces in the street if they 
are jn a position to do so. Where a 
Police constable is injured while attempt- 
ing to stop runaway horses which had 
bolted due to the negligence of the 
defendant's servant, the injuries are the 
natural result of that negligence and he 
is entitled to damages from them, not- 
withstanding the doctrine of volenti non 
fit injuria. (Greer, Maugham and Roche, 
L. JJ., October 30, 1934): Haynes v. G. 
Harwood & Son, 104 L. J. K. B. 63. 





REVIEW. 


Half-Century Digest of Income-tax 
Cases (1886—1934): sy MR. B. R. 
JAIN, INComE-Tax EXPERT AND EDITOR of 
“Income Tax Rerorrger”: 1935: PUBLISAED 
BY INCOME-TAK Law PUBLISHING HOUSE, 
DELHI. Prios Rs. 10. 

We welcome with pleasure this useful 
digest of income-tax cases from 1886 to 
1934. The author has collected together 
all available Indian cases on the subject 
and arranged them properly. References 
are given toall the important Law Journals 
in India and to special reports like Mr. 
P. R, Srinivasan’s ‘Reports of Income Tax 





Cases.’ The subject-index of cases digested 
is copious and serves as a sort of ready 
referencer. The appendices contain the 
texts of the Income Tas Acts of 1922,. 
1918 and 1886 and thus form a useful 
part of the publication. In these days 
when the Legislature has enlarged the 
circle of Income-tax assessees, it is essen- 
tial that a large part of the public have 
to be equipped with a working knowledge - 
of the Act. To them and to the legal 
profession, not to speak of the” income-tax 
department, this Digest is bound to be of 
immense use. 
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HANDWRITING 
By 


PROBLEMS* 


F. BREWESTER, F.R. M.S. F. B.S. A, 
Dacument Specialist, CALCUTTA 


< (Copyright) 
(Specially written for the “ Indian Cases and Criminal Law Journal”) 
THE MECHANICS OF HANDWRITING 


In the previous article I have explained 
the fundamental causes that give rise to 
handwriting production. In this one, I 
propose to deal, briefly, with what I may 
term the “Mechanics of Handwriting,” 
which is not, perhaps, the most suitable 
term, but it is the best I can think of. 

2,- It is common knowledge that in India 
there is a particular School which seeks to 
determine handwriting problems, by means 
of whatit is pleased to term ‘‘Character- 
istics,’ What are those “ Characteristics ?” 
Over and over again, bothin print and in 
evidence, they are said to be :— 

(1) Movement. 
2) Style. 
3 Speed. 
(4) Execution. 
(5) Direction, or slant. 
(6) Alignment. 
(7) Arrangement. 
(8) Sizing. 
(9) Spacing. 
T Pen presentation. 
11) Pen pressure. 
(12) Angles and curves. 

Sometimes, other terms are introduced, 
such as “ Penscope,” “Angle values,” 
“ Quantitative and Qualitative tesis,” ete., 
but we need not bother about these, as they 
have now fallen into a state of desuetude. 
It will be suficient for all practical pur- 
poses if we deal with the twelve items 
stated above, though in an article of this 
kind i is manifestly impossible to deal 
with them in detail. 


ve By “Movement” is meant the parti- 


cular action of the fingers, wrist and fore- 
arm, either separately or united, in pro- 
pelling the writing instrument along the 
paper. Itis universally accepted that the 
lowest order of writing is that done by 
means of the fingers alone, which is the 
movement used by children and those who 
learn to write, but it is well to realise that 
a low order of writing does not necessarily 
imply bad writing, nor, conversely, does a 
high order of writing mean good writing. 
There are good and bad writers in both 
grades. It isimportant to remember that 
the finger movement is nearly always 
used by forgers. (Hn passant, may I say 
that there is no such word in present-day 
English as “forgerers,”’ which is so frequent- 
ly heard in Courts and other places where 
lawyers congregate). It is quite easy to 
demonstrate this movement. Let the reader 
grasp a pencil in the usual manner, and 
place the fleshy part of the hand on the 
table. Now make a vertical stroke from 
top to bottom, merely by a drawing-in 
action of the fingers and thumb, and without 
any movement of the hand. That is the 
finger movement in simplicity. Having 
made a vertical stroke, it is possible, without 
moving the hand, to join to it an upward 
diagonal stroke to the right, and, perhaps 
another vertical downward stroke may be 
added to the diagonal stroke, but if the 
experiment is carried further it will soon be 
realised that there is a limit beyond which 


it is impossible to make another stroke of 
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any kind in a lateral direction, unless the 
hand is moved to a new position. The 
fleshy part of the hand is, as it were, a 
pivot, fulcrum, or centre of action, for the 
movement of the fingers. It is easy to 
understand that the finger movement is 
restricted in its sphere of action, and that it 
does not permit the making of more thana 
few letters at a time. Indeed, if you look 
closely at the work of some finger-writers 
you will find that they can make only one 
character at a time without moving the 


hand. Others may make two, or perhaps- ` 


three, characters without shifting the hand, 
but it is rare to find that a finger-writer can 
write four or more characters without 
being obliged to change the position of 
the pivot. Generally, it may be said that 
the presence of broad, round letters indi- 
cates a preponderance of the finger move- 
ment, and very often there will be excessive 
pressure on the downstrokes, especially if 
the writing is at all large in size. 

"4. There are some super-experts roaming 
‘India’s coral strands" who say that they 
can tell the actual and precise point 
at which the pivot is changed in any piece 
of writing. Watch how they do it. They. 
will take a pair of dividers, and after 
fiddling about for a few minutes will keep 
the divider points open at a selected dis- 
tance. This divider-point-distance is then 
applied in a helter-skelter manner all over 
the-document, and at the finish of the per- 
formance the super-expert looks upon those 
around him witha grin on his face, and 
seems to say to himself inwardly: “ Ha! 
ha! you've puzzled the Devil, have you? 
See how easily I've puzzled you.” Instead 
of performing with a pair of dividers, the 
act is sometimes varied by drawing short 
horizontal lines below the lines of writing 
on a photograph to indicate the alleged 
distance written without changing the 


position of the hand. Now, my dear 
reader, performances of this kind are, 
as the Americans tersely say, all 


bunkum, or ballyhoo, which in the plainest 
of plain English means just nonsense. A 
cross-examiner who knows his business can 
easily put such super-experts on the gridiron 
and broil them, to use the expressive langu- 
age of Osborn. Itcan be done in this way. 
Secure two photographs of the same piece of 
writing, both of which are printed exactly to 
the same scale. It does not matter whether 
under the writing is that of the person accus- 
ed or any one else, but it should consist of at 
least six lines, though twelve lines would be 
better. Hand the witness one of the photo- 
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graphs (keeping the other carefully con- 
cealed), and with a red ink pen ask him to 
mark the placeson the photograph wherever 
he alleges the point has been changed. 
Do not allow him to usea pair of dividers. 
Before the photograph is handed up, it would 
be wise to do a little preliminary cross- 


examination, somewhat as follows :— 
Q. May 1 not take it, Mr. Expert, that before 
setting your divider points you have to 
determine where the pivot has been changed? 


l es), 

Q. And may I not also take it that you make your 
determination by means of your eyes, and 
without the need of using a microscope ? 

(He will probably hedge at this question. He 
may say that it cannot be done without 
the use of a microscope, but if he answers 
in this way, he may be questioned as to 
the magnification necessary, Answers of 
this kind are mere falsehoods). 

Q. Will you please tell me, briefly, what are the 
physical indications on the photograph which 
enable you to determine where the pivot has 
been changed. (There must be some tangible 
evidence on the photograph to warrant the 
alleged performance). 

Do all finger writers change the pivot at the 
same place, or part, in their writing ? 

Q. Have you made any study of the percentage 
of finger writers who change the pivot of 
their writing at almost exactly the same 
place ? 

Is it not a fact that amongst finger writers 
generally itis impossible to differentiate the 
writing of one person from that of another 
by means of what you say is the change of 
pivot? (it is). 

5. The photograph may now be handed 


“up, and the expert made to mark the points 


of change on it. When this has been done, 
the photograph should be taken back, and 
the concealed one produced, and the mark- 
ing business continued. Next, bring out 
the first photograph (keeping the second 
out of sight of the witness), and hand it to 
the expert, together with a scale marked 
in centimetres. Get him to measure the 
distance between ihe marked points, and 
see that he does it correctly. Do not allow 
any coggery, or sleight of hand. Note down 
each measurement as he calls it out: Do 
the same with the second photograph, and 
it will be a surprise if, on comparison of the 
measurements, the bubble of the witness’s 
conceit isnot immediately pricked, and if 
he does not make a laughing-stock of 
himself. 

6. As proficiency in writing is acquir- 
ed, the finger movement is discarded 
and the wrist broughtinto play. In writing 
with a combination of the wrist and finger 
action, the pivot is shifted higher up the 
arm, the centre of action being just? above 
the bend of the wrist itself. It is obvious 
that the higher up the arm the pivot is 


` 
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located, the greater will be the lateral 
extent which the writing instrument can 
cover without being taken off the paper, 
and, consequently, a wrist action writer can 
write more letters cursively without lifting 
the pen or pencil than can a finger writer. 
The chief distinguishing feature of the 
wrist movement is the angularity of the 
characters, that is to say, where a finger 
writer would make a curve to connect two 
letters, or parts of letters, the wrist writer 
will usually make an angle. Many writers 
with this movement have a tendency to 
diminish the size of the characters at the 
end of a ‘word, and very often a line of 
writing will be seen to be in the form of 
short arcs. Another peculiarity of this 
particular movement is that, when the 
hand is moved from one position to another 
on the paper, some writers begin the fresh 
position by writing either above or below 
(more often below) the alignment of the 
previous writing. Because of the construc- 
tion of almost all Indian scripts it is some- 
times difficult to say whether a writing was 
made by the fingers or by the wrist, but 
ifthe free ends of strokes are carefully 
examined, it is probable that those having 
blunt ends were made by the fingers, and 
those having tapering ends by the wrist. 

` 7. A phenomenon that sometimes occurs 
is that, in a writing obviously done by the 
wrist, intermittent long strokes, both above 
and below the line of writing, may appear. 
‘The reason for thisis that while the main 
action is that of the wrist, the occasional 
long sweeps were made with an extended 
action of the fingers. 

8. The wrist action, in combination with 
the fingers, isin far greater use than any other 
movement, or in fact all other possible move- 
. ments taken together. It is impossible to 
‘give an accurate estimate, but I should say 
a rough estimate would be that this parti- 
“cular movement isin use by about 50 per 

cent. ‘of all writers in any language. It is 
not difficult to understand the reason for 
this state of affairs, because a lower move- 
ment is tedious and slow, and a higher 
movement more difficult to acquire. 

9. From what I have stated above, the 
jorist will readily understand that a state- 
ment to the effect that two writings were 
made by a wrist action, is useless as a 
means of indicating identity. It is merely 
` a general statement that would fit almost 
any two writings, or at the very least 50 per 
cènt. of all writings. Statements of this 
- kind should not be accepted, for very often 
they are merely used as cloaks to enshroud 
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ignorance. If a writing is, in fact, made - 
by the wrist movement, it is easily possible 
for the capable examiner to state in clear 
terms what the individual peculiarities of 
the particular writing are, in the manner 
I have indicated above. There is far too 
much claptrap uttered in Courts of Law in 
India concerning handwriting. 

10. The next higher movement in the 
scale of writing abilityisthat known asthe 


_forearm. In this movement the part of the 


forearm just below the elbow-joint is placed 
on the table. Obviously this longer fulcrum 
enables a greater amount of lateral space 
to be covered, than when writing with 
either of the two movements already des- 
cribed. In this movement it is possible 
to write entirely without using the fingers 
and thumb, except for the purpose of grasp- 
ing the writing instrument and keeping it 
in position. Many writers, particularly 
in America, write in this way. As a rule, 
however, the fingers and thumb are employed 
to make the finer details of the writing, and 
when writing is done in this way, it is 
generally fast, rounded and graceful. A 
forearm writing is distinguished by the 
general symmetry of the characters; the 
joining of two or more words; longer con- 
necting strokes; slight, or no, pressure on 
the pen; shading is frequently absent; the 
writing ‘generally is forceful and vivid; and 
usually it is free from that restraint which 
characterises writing with the fingers or the 
wrist. That annoying complaint known as 
“Writer's cramp” is practically unheard of 
amongst forearm writers. It is not difficult 
to learn to write with the forearm. Get a 
pencil}, and a piece of paper. Place the 
fleshy part of the forearm just below the 
elbow on the table, keeping the remainder 
of the hand off the table, und with the pencil 
make a series of large ovals or circles, and 
continue to do so until the pencil at length 
goes repeatedly over the same track, or 
nearly so, and you have laid the foundation 
of your success as a forearm writer. As 
already stated with regard to the wrist 


- movement, it will not do to say that this 


or that writing is by the forearm moye- 
ment. The individualising features pecu- 
liar to the particular writing should be 
pointed out and explained. i 

11. Some of the pseudo experts who 
prowl about will glibly talk about finger 
movement, wrist movement, and forearm 
movement, but if asked to explain, and to 
demonstrate, they will make the most 
ludicrous excuses, such as that the death of 


a beloved grandmother has so upset their 
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mental equilibrium that they cannot then 
do so, or they may say that they cannot 
find a comfortable position. It is self- 
evident that one who cannot write with 
each of the movements described, is not in 
a position to determine with any degree of 
accuracy by what particular movement a 
given writing was made, and if he cannot 
demonstrate the action of each movement, 
and the position of the hand and fingers, 
his evidence is worthless. 
pretenders was neatly ‘‘caught” quite 
recently. Asked if hecould write with each 
of the movements he promptly said that he 
could. He was then given a piece of paper 
and asked touse hisown pen. He was then 
requested to seat himself comfortably and 
to write four dictated words with the finger 
movement. He did so fairly well, though 
not entirely with the fingers. Then he was 
asked to write with the wrist movement. 
This he did quite accurately, because it 
was the movement he normally employed. 
When told to write with the forearm move- 
ment, he had not the slightest conception of 
how to do so, but tried to foist on the Court 
the wrist movement he-naturally employed. 
When this was pointed out to him, he made 
“the excuse that he was not comfortable, 
whereupon he was promptly challenged by 
the cross-examiner to sit down again; make 
himself quite comfortable and*- write with 
the forearm movement using. (a) thé:fiigers, 
and (b) without using the. fingers’ at all. 
He failed miserably. The moral of this 
-episode is never to allow to pass unchalleng- 
ed any statement of this kind made by 
quacks and pretenders. Of course, it is 
difficult for one who does not know the 
manner of writing with each of the differ- 
ent movements to say when a person is 
correctly doing so or not, but a little 
practice will soon give the necessary profici- 
ency. l 

12. An amusing instance of disgraceful 
pretence was exposed in one of our Courts 
not very long ago. A performer had said 
that two writings were by the same person, 
' for the reason that the movement in both 
was the same. In cross-examination he 
was asked to mark on the photographs he 
had prepared the precise places at which 
he alleged the various movements existed. 
He did so. He was then handed a photo- 
graph of a writing and asked to mark that 
in asimilar way. He marked a few places, 
and then began to hedge, saying that he was 
not quite sure, and that he wanted time, and 
so on, ad nauseum. He was then handed a 
second photograph of a writing, and asked 
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to mark itin the same way. He marked 
about two places when he became suspicious, 
and wanted to know how the writing was 
done! To cut the story short, the photo- 
graphs were taken back, and he was then 
asked if it would not surprise him to know 
that ihe first was written with the mouth 
and the second with the feet! Nevertheless, 
like the parson in Goldsmith's “Deserted 
Village,” “he could argue still,” and he 
persisted that the writings in two photo- 
graphs were made with finger and thumb 
strokes | |! l 

13. There is still another movement used 
in writing, namely what is known as the 
whole arm movement. This means that the 
whole ofthe arm isnot supported inijany 
way whatever, and a familiar example is 
that of writing on a blackboard. Itis very 
seldom that this movement is used in the 
course of normal writing, except for the 
purpose of making a large flourish, or per- 
haps for the purpose of making an under- 
score, or rubric, below a signature. I have, 
however, seen a man writing with a stylo- 
graph pen held in the hand as one would 
hold a dagger, and writing without any 
support at all. 


14. There is another point in connection 
with this movement business. Broadly 
speaking, three movements are possible in 
a writing, and, as I have shown, 90 per 
cent. of all writings are made by means of 
the wrist and fingers. Probably finger and 
forearm writers exist to the extent of about 
25 per cent. each. From this it follows that 
every other writing is made by the wrist, 
and that out of four writings, two will be 
by the wrist and one each by the finger and 
forearm. Where then comes in the in- 
dividualising feature if it is merely said 
that a writing is by the finger, the wrist or 
the forearm ? To my mind, no individuality 
whatever is indicated by bald statements 
of this kind, unless, of course, they are 
amplified in the way I have pointed out. 

15. Ithink I had better stop. My next 
“movement” will be to deal with the re- 
mainder of the handwriting liturgy that . 
forms the chief stock in trade of many of 


those who profess to deal with handwriting 


problems. 


(Note :—Mr. Brewester has kindly intimated that 
he will give advice, free of charge, on any question 
of general interest if put in a hypothetical manner: 
Requests must be typewritten im duplicate, on half 
margin, and must be accompanied by an addregsed 
envelope, on which postage must be fully pre-paid. . 
Mr. Brewester reserven the right to decline to answer 
any question, without assigning reasons.— Ed.) 


NN 


1935 


JOURNAL 97 


RESPONSIBILITY TO INFANTS IN TORT. 


In a previous article an attempt was 
made to state the modern position on the 
question of the responsibility of infants 
in tort. The converse is perhaps a more 
thorny subject, but, as the law has been 
somewhat clarified in recent years upon 
one or two main aspects, it may be of value 
to note how it now stands. 

. Starting with the general proposi- 
tion that the law of tort is. applicable 
to infants in exactly the same way as 
it is to adults, and that an infant has 
exactly the same rights to its protec- 
tion as a person of full age, one may 
dispose of infants as a class without any 
special difficulty, and the only difference 
will be the slight one of procedure that an 
infant must take action under the sgis of 
a guardian ad litem or nearest friend. 
But within the class of infants there is the 
special one of children, i.e, persons whose 
powers of responsibility and of mental and 
perhaps physical equipment place them in 
a different category from that of adults, 
and the question arises whether over and 
above the ordinary duty which binds every 
member of the publicto take reasonable 
care, the position-of a child calls for special 
care, and attaches to itself a special inter- 
pretation of thelaw of negligence. There 
has been great confusion on this question, 
and ib is well to know that some of it at 
least has been straightened out. 

Assuming that in most instances the fact 
that achild is being dealt with calls for 
special care, it may be taken as a general 
proposition that knowledge, either actual 
or implied, of the child’s presence in the 
particular situation must be brought home 
to the plaintiff. This embraces not only 
such cases as Walker v. The Great Nor- 
thern Railway Co. (1891, 28 I. R. 69), in 
which if was held that a child en ventre 
sa mere who was injured by a railway ac- 
cident to its mother had no right of action 
because the company could not be presum- 
ed to know of its existence, but also those 
numerous, cases in which the occupier has 
been held liable owing to the injury of 
children on his land. Except perhaps in 
one instance to be noted later, the occupier 
is under no liability to achild trespasser 
unless he intentionally injures him (see 
judgment of Hamilton, L.J., in Latham v. 
Johnson and Nephew, 1913; 1 B.K. 398). 
Bat, whilst there is no liability to the 
trespasser as such, the fact that, with the 
knowledge and acquiescence of the defen- 
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dant, children have been allowed to enter 
on the land may turn them into the posi- 
tion of licensees, and once they are in this 
position, then the defendant, knowing thal 
they are likely to be upon the land, must 
treat them as children, and use towards 
them that care which children demand. 
The occupier is liable to a licensee if injur- 
ed by a trap, but the definition of a trap 
may vary according as the licensee is an 
adult or a child. 


Ever since the decision in Cooke v. 
Midland Great Western Railway (1909, 
A.C. 229), in which a child was injured 
when playing near a turntable on the 
defendants’ premises, there has been much 
talk upon the question of what is “allure- 
ment” and what is a trap in the case of 
children. It had even come to be argued 
that if what could be described as an al- 
lurement was held out which would be 
likely to attract children on the land, this 
was in itself enough to turn a trespasser 
into a licensee and give him all the bene- 
fits of a child’s mind in relation to a trap. 


The stricter and more proper definition 
ofthe term ,“‘allurement’’ is very clearly 
brought -out in Donovan v. Union Cartage 


> Co. (4933;°2.K.B. 71). Here it was attempt- 
“ed to}impose-liability on the defendants for 


injury to-a-child.who had climbed upon a 
gtationaty. unhorsed van in a public street. 
“Allurement,” says Acton., J., quoting from 
Hamilton, L.J., in Latham v. Johnson and 
Nephew (supra), 

‘isa vague word. Itmay refer only to 
the circumstances under which the 
injured child has entered the close. 
Here it is hard to see how infantile 
temptations can give rights, however 
much they may excuse peccadilloes. 
A child will be a trespasser still if he 
goes on private ground without leave 
or right, however natural it may have 
been in him to do so, On the other 
hand, the allurement may arise 
after he has entered with leave or as 
of right. Thenthe presence in a 
frequented place of some object of 
attraction, tempting him to med- 
dle where he ought to abstain, 
may well constitute a trap, and in the 
case of a child too young to be capable 
of contributory negligence it may 
impose full liability on the owner or 
occupier if he ought as a reasonable 
manto have anticipated the presence 
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of the child and the attractiveness and 
peril of the object.” 

If one may  crystallise the law as 
left by this decision which was followed in 
Liddle v. North Riding of Yorkshire Coun- 
ty Council (103 L.J: K.B. 527), itis that 
where a trap is left on the defendant's land 
it can never be actionable as regards a 
child who is a trespasser, and in order to 
be actionable if left on the highway the 
trap must be something highly dangerous 
in itself or in the state in which its owner 
suffers it to be. It must be something 
which from its nature or state will draw 
children toit and induce them heedlessly 
to.put it in operation. 
=. As has been said above, there is hardly 

an exception to the doctrine that the oc- 
cupier of land cannot be held liable for 
injury to a child trespasser unless the injury 
is intentional and deliberate. The qualifi- 
cation is made in view of the finding in 
Sullivan v. Creed (1904, 2 I.R. 317) a deci- 
sion of the Irish Court of Appeal in pre- 
treaty days which created some sensation 
at the time, but has never so far been 
overruled. A farmer who had been shoct- 
ing left his gun loaded and at full cock 
lying on a fence in his own land, not far 
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from an open gate near a public path. 
Two small boys, one of whom was the 
farmer’s own son, wandered into the field; 
the farmer's son lifted the gun and either: 
accidentally or deliberately. shot the. other 
small boy, whose eye was destroyed. The 
injured boy, through his guardian, took 
action against the farmer successfully, and 
the decision was upheld by the Court of 
Appeal. In one sense there can be no 
doubt that the injured boy was a trespass- 
er, so that the decision may now be re- 
garded as overruled by the cases which 
have just been cited. Possibly, however, 
it may be reconciled with them either on: 
the ground -that, as the small boy was with 
the defendant’s son at the time, he was 
therefore in some respects a licensee, or 
perhaps on the stronger gound that to: 
leave a loaded gun at full cock in an 
exposed place is so utterly reckless a pro- 
ceeding asto make the disastrous result 
which fiowed from it equivalent to inten- 
tional injury. Neither of the two grounds 
is watertight in law, but they are perhaps 
sufficient to leave unshaken the general 
conclusion that a child trespasser cannot 
sue for damage done tohim by a trap on 
the defendant's land.—The Law Journal. 





Extracts. from Contemporaries. 


The Government of India Bill. 

The Government ofIndia Bill is a 
prodigious document of 451 clauses. 
Perhaps the Merchant Shipping Act alone 
has reached similar proportions. He would 
be a daring person who would pronounce 
offhand an opinion about it. Fortunately, 
we are not called upon todo so. ‘There is 
Part I, “Introductory,” which preserves the 
authority of the Crown. There is Part II, 


which establishes the Federation of India, © 


and, after providing for that Federation to 
be established by Proclamation, when cer- 
tain conditions have been satisfied, and 
for the Federal Executive and the Federal 
Legislature, has afinal clause to 
meet the case of a situation arising 
in which the government of the Federa- 
tion cannot be earried on under the 
provisions of the Act. The Governor- 
General can then by Proclamation assume 
the necessary powers. Madras, Bombay, 
Bengal, and the other component parts of 
India, other than the Princes’ States, are 
called Governors’ Provinces ; and Part III 
makes corresponding provisions for Pro- 
vincial Executives and Legislatures, with 


the like provision for the Governor to assume 
special powers incase of failure of con- 
stitutional machinery, Part IK deals with 
the Judicature, Chap. I establishing and 
providing for the Federal Court, and Chap. 
If the High Courts of British India. 
There is more here of legal interest than 
we can notice at present, but clause 198 
preserves theappellate jurisdiction of the 
Privy Council. It runs :— 

(1) An appeal may be brought to His Majest 
in Oouncil from a decision of the Federal Court by 


leave of the Federal Court or of His Majesty in 
Oouncil. 


Nothing in this Part ofthis Act shall be con- 
strued as derogating from any prerogative right of 
His Majesty to grant special leave to appeal in any 
criminal case —The Law Journal. 


More Equality for Women. 7 

In comprehensive terms, the Representa- 
tive Women who wrote to the Timés 
about it, welcomed the Law Revision 
Committee's proposals “to put the married - 
woman in thesame position as a man in 
regard to property, tort, contfact, bank- 
ruptey and judgments.” Advantageous or 
disadvantageous asthe reforms may be to 
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married .women, they are consistently and 
comprehensively welcomed; but they indi- 
cate other inequalities, such: as those 
relating to domicile income-tax, which 
should be removed, and theysee no reason 
why the restraint on anticipation should 
not operate now and not only in futuro. 

“The Oommittee’s proposal,” they say, 
“about the restraint on anticipation does 
not even give logical effect to its own 
conclusions. For after declaring that the 
continuance of the restraint on anticipation 
is.‘nolonger consistent with the present 
position of the married woman,’ it limits its 
proposal for the abolition of ihe restraint 
“to future settlements. This, for women 
‘who are already married with property 
subject to restraint, means to take away 
with one hand the equality of status that 
seemed to have been given with the other. 

‘Moreover, its retention for such women 

will prevent their creditors effectively 
enforcing judgments against so much of 
the property of such women as is subject 
to the restraint—a means of defeating 
creditors which the Committee itself stig- 
matises as from one point of view not 
very creditable.” 
* Whether they speak for the majority of 
married women not only inthe acceptance 
of new assets. but fresh liabilitiesis not 
clear; but their contentions appear to be 
reasonable. So, too, the objection to the 
prevailing doctrine that a wife’s domicile 
is that ofthe husband. The legal theory 
is so often inconsistent with the fact.— 
The Law Journal. ! 


~ 


Sound Advice to Justices. 

One of the many interesting letters in the 
Times concerning justices -of the-Peace 
contains one piece of advice to magistrates 
which we heartily endorse. The. writer 
Suggests thatin order that they may realise 
their responsibility forthe efficient dis- 
charge of their duties they should all adopt 
“a comparatively easy procedure.” Every 
Justice, he says, should possess himself of 


1 copy of “Stone’s Justices’ Manual,” and: 


when he seesin advance the list ofcases he 
should read up the law relating to the matters 
e will have to try. He will thus become more 
Sa aa and also more interested in his 
ork. 

The tribute to the trusty “Stone” is well 
eserved, andweknow of no better book 
ar this partictlar purpose. Apart from 
ie actual choice of a book, however, there 

the important principle of justices in- 
+ 
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forming themselves and not leaving every- 
thing to the clerk. The clerk, of course, is, 
or should be, the experton magisterial law. 
He may have to correct the lay justice's 
interpretation of the law he has read, and 
to guide him through difficulties of con- 
struction. But a good clerk likes a well- 
informed bench, who can appreciate his 
advice with understanding. Ib is bad for 
the clerk as well as for the magistrates, 
when the magistrates neither know nor 
care what isthe correct view of the law, 
concern themselves only with questions of 
fact, and leave the clerk asthe sole person 
in court who claims any knowledge of the 
law that is being administered. 

We donot suggest that thelay bench 
should lightly disregard the cleik’s advice. 
On the contrary, there is something to he 
said for the contention that he ought to be 
given, by law, the responsibility for decid- 
ing all questionsof pure law. But we 
think that however learned the clerk is, 
there is still room for knowledge on the 
bench. 

Happy is the bench that has a thoroughly 
sound and trustworthy clerk, free from 
prejudice, learned in the law. Bnt some 
clerks, it must be admitted, are not as 
good asthe best. These would be none 
the worse for a few justices who could 
question their views occasionally. - Justice 
of the Peace. 


A Unique Judicial Record. 

In the course of our legal history we have 
had several instances of distinguished men 
filling at different periods of their careers 
various judicial posts—a fact which at least 
bore testimony totheir versatility. One of 
the most conspicuous examples of this was 
the career of Lord Cranworth, who began as 
‘a Baron of the Court of Exchequer, a post, 
which somewhat later heexchanged for that 
of Vice-Chancellor ; that again wasonly a 
stepping stone to the higher office of Lord 
Justice of the Court of Appealin Chancery, 
and finally he rounded off his judicial career 
by becoming Lord Chancellor. Not many 
can show arecord so various and so marked 
by successive upward steps. But more 
curious in its record was that of John Smith 
who wascalled to the Barat Gray’s Inn 
in the year 1684, and in 1700 was sent to 
Ireland as a judge of the Court of Common 
Pleas. In 1702 he was recalled to En- 
gland and appointed a Baron of the Court of 
Exchequer, and while holding that post he 
took partin the cause celebre, Ashby v. White, 


40 
in which in opposition to his colleagues in 
the Queen’s Bench he concurredin the opi- 
nion of Chief Justice Holt in favour of the 
voter who had been deprived of his franchise 
by the returning officer. Students of that 
famous litigation will remember that Chief 
Justice Holts and Baron Smith’s view 
commended itself to the House of Lords. 
A year or two later Smithhad another judi- 
cial move, being sent toScotland as Lord 
Chief Baronin order to inaugurate the new 


Exchequer practice for that country. He ` 


must have been highly esteemed by the 
Crown authorities, for we are told that he 
was permitted to retain his place in the 
English Exchequer, although another Baron 
was appointed, and he continued to draw 
his salary both as Chief Baronin Scotland 
and as a Baron in England tillthe end of 
his life. Having in this way amassed a small 
fortune, be by his will endowed a hospital 
at his native village of TF rolesworth in 
Leicestershire for the maintenance of four- 
teen poor widows.—The Law Times. 


Newspaper Libels. 

The Lord Chief, who has heard a mul- 
titude of newspaper libel actions and 
apologies, made it clear that he drew a 
sharp distinction between the Times (and 
papers as it were of the same school and 
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university) and some of the penny dreadfuls 
which from time to time he bought “for a 
particular purpose.” He confirms the belief 
that libel innewspapers of the baser sort 
is sometimes regarded as remunerative. 
If Ruskin were alive to-day, Lord Hewart 
asks whether, “in relation toa sadly large 
section of the Press he would not be 
inclined to dot the i's and cross the t's of 
his reference to the hireling scribes of the 
newspaper Press who daily pawn the dirty 
linen of their soulsfor the price of a bottle 
of sour wineand a cigar?’ 

“What would he have to say’ to the 
infamous abyss in which ‘personal journa- 
lism,’ as it is called, is to-day wallowing ? 
Might henotthink (as some of us do) that 
the time is almost ripe for legislation? 
True, there are actions for damages, and 
juries, who have a remarkable sense of 
what is going on, are prepared to hit hard 
in a proper case. But thereare miscreants 
who like actions for damagas, because they. 
mean advertisement, and advertisement 
means circulation, and circulation in its 
turn means advertisements in the plural.” 

The Times, without defamation or 
personal rancour, has yet a satisfactory 
advertising revenue. The L. C.J. would, ' 
maybe, remember Parnell; but he was 
long ago.—The Law Journal, 


REVIEW. 


Guide to Muhammadan Law. By 
Messes. H. L. Santn AND K. L, PANDIT, 
EDITORS, THE “J usTice”, LAHORE: PUBLISH- 
ED BY THE LAHORE Law DEPOT, KATOHERY 
Roan, LAHORE, 1933: Prios Rs. 2-8-0. 

The learned authors deserve to be 
congratulated in their successful attempt 
at publishing this handy book elucidating 
the principles of Muhammadan Law. As 
Mr. Tek Chaod Bar-at-Law, writes in his 
foreword to ihe book, it is bound to 
be of great value to students and to those 
who want a handy book giving them a 


general idea of the fundamental principles 
of Anglo-Mubammadan Law. The feature 
which makes -the publication cf great use 
to students appearing for law examinations 
in the Punjab is thegiving of University 
Questions at the end of the book, Pri 
neiples of law are illustrated by relevant 
case-law and the matter is arranged under 
proper headings and sub-headings. The 
get-up of the book is good. We trust that 
the book will be of immense use to 
students and to beginners in the legal 
profession. 





INDIAN 


“1985 


JOURNAL 


CASES 


Vol. 1 54 


(The Editors do not hold themselves responsible for the views expressed by contributors) 


HANDWRITING PROBLEMS*. 





By 


F. BREWESTER, F. R. M. S, F. R.S. A., 
Document Specialist, GCALOUTTA 


(Copyright.) 
(Specially written for the “ indian Cases and Criminal Law Journal”) 
- THE MECHANICS OF HANDWRITING 
(Continued) 


Having briefly dealt with “Movement”, 
let us now turn our attention to a considera- 
tion of some other ‘characteristics’. Just 
as we have found -that “movement” is 
applied in a broad, vague way, in like 
manner it will not take us long to discover 
that the ‘characteristics’ we are now 
about to investigate are similarly applied. 
_ 2. Take “Style”. This is said to be 
divisible into four main classes, namely, 
linear, oval, round and square, with their 
combinations, which are said to be of 
general application to all scripts in any 
language. Let us try to fathom exactly 
what. is meant by this word “style”. 
Unless we pervert the English language 
deliberately, it can only mean the parti- 
--cular design, or form, of a given method of 
making the characters, and their connec- 
tions. . Thue, in English, the ‘‘Civil Service” 
hand is readily distinguishable from such 
a mode' of writing as the ‘Vertical’; 
‘“Round-hand”; ‘“Spenserian”, etc. Many 
persons follow the same mode of making 
the characters and stringing them together. 
There are thousands who write the “Civil 
Service” hand, for example, which is certain- 
ly not square, of even round, and neither 
is it linear or oval. Even assuming that 
it is a combination of linear and oval, the 
“style” of all persons who write the “Civil 

Service” hand would be exactly: in the 
` same category. The same reasoning applies 
to any other form, or mode, of writing, 
We now begin to see that there is practi- 


cally no force whatever in such terms, as 
they are loosely applied by professors of the 
“characteristic” cult. 

3. Let us pause a moment to consider 
the matter a little further. Whatis meant 
by “linear”? The dictionary belis us that 
it means “length”, so that, as applied to 
“style” it means that a writing is a 
“lengthy” style“! How very illuminating ! 
How does one determine the “style” of a 
piece of shikast Urdu writing? It certainly. 
cannot be described as square, and neither 
can it be said to be angular. There is, 
therefore, left the vague terms ‘linear’ and 
‘oval’, and what exactly do they mean? 
How do they assist in identifying any two 
writings as the work of one writer? By 
what method, or means, is one able to say 
whether a writing is ‘linear’ or ‘oval’ or 
‘linear-oval’? Further, how is it possible to 
distinguish the writings of two different 
persons who write in the same alleged sub- 
division of ‘syle’? 

4, Itis also sometimes said that “style” 
is dependent upon the “movement” em- 
ployed. It is nothing of the kind. The 
style, or form, or design of a writing is 
primarily the outcome of learning to write 


after the manner of the first “copy” 
given to the beginner, which may 
afterwards be modified according to 


the personal idiosyncrasies, or tastes of 
the writer. Remember what I said in my 
second article about the .‘‘Brownies of the 


brain.” 
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5. It is well-known, and understood, 
that there are often broad similarities in 
the writings of any two persons who write 
a language according to a particular design, 
method, or mode of writing, just as the 
features of two persons of the same stock 
will be broadly similar. To _ those 
who do not know, the bland ‘ style” 
of the facial appearance of al] China- 
men appears to be the same. It is, 
therefore, childish to attempt to identify 
an individual because the “style” of his 
writing is alleged to be “linear, oval, square 
or round’. The fact seems to be that these 
terms were introduced for the purpose of 
clouding the issues, or, in an attempt to 
give a pseudo- scientific turn to testimony 
that is valueless. As I have pointed out 
when dealing with “Movement”, the jurist 
should not :est content with such vague 
terms, orthe airy manner in which they 
are usually applied, but should sift and 
probe until he finds out what is the alleged 
individualising value of any of them, or, 
rather, {the judicial value they no not 
possess. If the “expert” cannot explain 
clearly how he determines the “style” of 
any particular writing, and if, further, he 
cannot indicate the physicial facts on which 
he relies, then not an atom of reliance 
should be placed on anything he may say. 
This advice is equally of value to he who 
examines, as well as to he who cross- 
examines, nay, even to the Judge on the 
bench. 

6. Let us now take “Speed” and “Exe- 
cution” together, because they are, in fact, 
the same thing. The “characteristic” per- 
formers say that “speed” may be:— 

(a) laboured. 

(b) slow and drawn, 

(c) slow and deliberate. 

(d) average. 

fe) rapid. 

(f) very rapid. 
_ The distinction drawn between the first 
three is so fine that it seems only super- 
experts are capable of making it. Look at 
items (b) and (c). Wherein lies the differ- 
ence, and how is it determined? How 
many persons are there who write at an 
‘average’ rate of speed ? Millions. Where, 
then, is the distinguishing feature? Are 
there not also millions who write rapidly ? 
Certainly, and there is also a very large 
number who write very rapidly. 

7. While it is quite true that cinemato- 
graphic, and other experiments have shown 
the speed of movement in an actual writing 
performance to within one twenty-fifth of 
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a second, no mechanical, electrical, or other 
method has yet been devised by which one 
can determine the rate of speed of a parti- 
cular writing that has already been writien. 
The determination of the speed of a writ- 
ing, therefore, can only be done ty ocular- 
physical observation, based on well known 
principles. Broadly speaking, flying starts 
and finishes, as also connected characters, 
indicate rapidity in writing, whereas blunt 
ends indicate slow writing. The ragged- 
ness, or smoothness, of the stroke edges 
will also sometimes show whether the writ- 
ing was slowly or rapidly made, though the 
condition of the stroke edges may be more 
or less rough or clean-cut, according to the 
condition of the pen and the quality of the 
paper. Heavy pressure lessens the speed 
of a writing, and so does the presence of 
numerous angles. Conversely, little or no 
pressure, or splay of the nib points, and the 
presence of rounded or symmetrical connec- 
tions, point to a rapid writing. Beyond 
this itis not possible to go in a general 
way, but it is possible to indicate the exact 
spots where there is, for example, heavy 
pressure, and where there is none. 

£. Speed of some kind is present in all 
writings, but it is of varying quality in 
different writings, from the very slow writ- 
ing of those who can, with difficulty, sign 
their names only, to the rapid and skilful 
work of the accomplished penman. Usually 
it is not difficult to distinguish between fast 
and slow writings, but when a writing is of 
average speed, or borders on any two of the 
three general divisions, it may not always 
be possible to determine precisely to what 
group it belongs. To suggest, orto claim, 
as some do, that the speed of a writing can 
be dissected with tooth-comb fineness, or 
that it can be said that one writing is 
“slow and drawn” and another “slow and 
deliberate” is mere pretence and idle 
nonsense. The classification of speed is 
not really of crucial importance. What is 
of importance is the determination of the 
relative rate of speed in the document 
under investigation, and that in the stan- 
dard material. 

9. BeforeI leave this matter of speed; 
one very important aspect must be dis- 
cussed. Suppose you have a signature 
before you, of average length, and which is 
written with little or no pressure on the pen. 
Suppose, further, that it is written with a . 
simple finger movement. Now, while the 
speed of such a finger-movemen? signature 
may be slow,it is not by any means the 
speed employed by the forger, Although 
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the movement in the genuine and forged 
Signatures may he the same approximate- 
ly, nevertheless the speed of the forgery will 
be that of a drawing, instead of a writing. 
However slowly a genuine finger-movement 
‘writer may write, he does in fact write, 
whereas almost invariably the forger draws. 
Of course, if the speed of the genuine writ- 
Ing is of average, or high quality, then the 
disparity between it and the finger-move- 
ment imitation becomes all the more pro- 
nounced. ‘It is fairly safe to say that the 
majority of forged signatures quake and 
quiver on the winged shaft of speed. 

10. Slope, slant, or direction. By this 
is meant the inclination of a writing to the 
right or left of the vertical, or more cor- 


` rectly, the angle which a given-stroke makes 


with the general line of writing, considered 
in regard to its parallelism with the bottom 
edge ofthe paper. Draw a straight line A-B 
of any length, and on it erect a perpendi- 
cular OD. If the stroke in a writing 
coincides with the line C-D, that writing is 
said to be vertical with relationto the line 
A-B, or more correctly, it has a slope of 
90 degrees, the angle being taken from 
the left-hand side of the protractor. In 
making measurements of this kind, bear- 
ing in mind what I have said in the second 
Sentence above, the line of writiag is 
regarded as the base line (our line-A-B), 
whether that line is real or imaginary, that 
is to say, if the writing is upon ruled lines, 
the ruled lines are taken as the base line, 
but if the paper is not ruled, then an 
imaginary line running just below the 
bases of the letters. Many Indian scripts 
are written with an overline, from which 
the characters seem to hang, but in practice 
itis difficult to utilise such an overline as 
the base line, unless either the protractor, 
or the paper, is turned upside-down. The 
Simplest method is to prepare an enlarged 
photograph of any writing made without 
ruled lines, and to draw upon the photo- 
graph a line touching the main bases of the 
letters, projections being ignored. Indeed, 
for accurate measurements itis always best 
to prepare such a photograph, whether the 
writing is made upon ruled lines or not, 
for the reason that most writings are so 
Small that accurate measurement is some- 
times difficult, if not impossible, unless 
they are magnified or enlarged. A photo: 
graph has tbe further advantage that the 


actual measurements can be shown on it, 


but such markings on an original docu- 
ment are highly objectionable, and, there- 
‘ore, not permissible, 
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11. It is worth noting that the chelas 
of the ‘‘characteristic’’ cult do not clearly 
state how the angle of slope is to be ascer- 
tained, but content themselves by copying 
the definitions of others. Even then, the 
definitions of others leave much to he 
desired, so that it is no wonder the matter 
of slope is constantly, and wrongly, mis- 
applied. Indeed, itreems to be beyond that 
many, if not all, of the “characteristic- 
wallahs” have not the slightest conception, 
or understanding, of the technique of the 
subject. Listen to this :— 

“ For example, Hindi writing when written slowly 
is usually vertical in direction though some 
of the strokes may slant several degrees. 
It is, therefore, necessary to note first the 
movement, style and execution of the writer, 
and then measure the direction or slant, not 
of one or two particular strokes but a number 
of them, and then take the average or com- 
mon slant.” 


Note the liturgical form of clap-trap that 
is so frequently used in courts of law :— 
“movement, style and execution”. How 
wonderfully instructive Jargon of this 
kind is so freqrently used that it has become 
a sort of handwriting litany, hallowed not 
by the sanctity of years of supplicatory 
meekness, or mournful impressiveness, but 
by a parrot-fashion reiteration of empirical 
assertiveness and wearisome refrain. With 
humble apologies to Kipling, I may be 
pardonded for adapting two lines of his 
‘Lovers Litany”: — 

Sing the Experts’ Litany:— 
‘Cant like ours can never die.! 

12. Now let us be serious and see if we 
cannot surmount the slippery escarpment 
of slope. In every system, mode, method or 
style of writing, the slope of the letters is 
determined with regard. to a base line, which 
is always the bottom edge of the paper. 
This fundamental principleis nearly always 
not understood by those who profess to deal 
with hand-writing problems. It has pro- 
bably never occurred to most ofthem. With- 
out exception, all the books published on 
the teaching of penmanship base the slope 
of the particular system, or style they 
advocate, by taking the bottom edge of the 
paper asthe base line. Look at any copy 
book of any particular system, and it will 
be found that the “copies” are always set 
parallel with the bottom edge of the paper. 
It is true that some persons make the line 
of writing ascend or descend, towards the 
end, but nevertheless, the bottom edge of 
the paper is still the base line, for the slope 
of a writing cannot properly be considered 
from any other position, The degree of 
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rise or fall in a line of writing, Considered 
with regard to the bottom edge of the paper, 
is a distinguishing mark in itself, because 
it indicates the position in which the writer 
places the paper on the table. Of course, 
the careful examiner will consider such 
inclined writings from two points of view, 
namely the slope of the letters with regard 
to the bottom edge of the paper, and with 
regard toa line drawn below the bases of 
the letters, thus affording a two-fold basis 
for a conclusion. 

13. The difference between a line drawn 
below the bases of the letters in a line of 
writings that rises or falls, and the bottom 
edge of the paper can easily be measured in 
‘degrees, by means of a suitable protractor. 
When a line of writing rises or falls towards 
the end of a line, one frequently sees 
insincere performers using the ascending, 
or descending line as the base for the 
measurement of the slope ofthe characters, 
but as I have shown that is quite wrong and 
misleading. 

14. Having established the base line, 
we are now in a position to measure cor- 
rectly the slope of the several characters. 
Measurements taken by applying a pro- 
tractor to the original, or to a photograph, 
cannot obviously be accurate, because of the 
impossibility of fixing the base line in the 
Same, or parallel position while all the 
‘Measurements are being made. If it is 
essential to make’accurate measurements, 
then the only satisfactory method of doing 
so, is to fix the original, or preferably a 
photograph of it “square” on a drawing 
board, and to utilise a “T" square to deter- 
mine the base lines. Then, by placing the 
protractor against the “T“ square, and by 
moving it about until the stroke being 
measured coincides with one of the lines on 
the protractor, the angle of slope can be 
read easily and accurately. 

15. Here let me say a word about pro- 
tractors, The instruments usually employ- 
ed are made of celluloid, having a base 
line of about four to six inches. Almost 
all of them are ofthe kind supplied with 
‘school-boy out-fits, and after a short time 
they become so yellow and discoloured as 
to be almost opaque. Then, also, the mark- 
ing is often done on the outer edge only, 
though occasionally one may see an instru- 
ment having every fifth degree line drawn 
to the centre. With instruments of this 
description, which is about the only kind 
many so-called “experts” possess, it is 
impossible to obtain anything like accurate 
results, either because of their opacity, or 
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the shortness of the markings. It will be. 
obvious that the smaller the instrument, the 
greater the liability to possible error’in 
making measurements. Many years ago 
1 had made for me two protractors on 
glass, each having a base line cf ten inches, 
and the markings and lines all diamond- 
cut. In oneof them every degree line is 
drawn to the centre, and in the other every 
fifth degree lines. I have, however, made 
one myself on glass, ten inches in length, 
which has half-degree lines and one degree 
lines on the perimeter, and every third 
degree line drawn down to the centre. 
Surprisingly accurate measurements are 
possible with any of the three instruments, 

16. It may seem to bea simple matter | 
to measure the angle of slope of a writing, 
but in practice it is not so simple as it. 
appearsto be. There is usually not much 
difficulty with straight letters of any length, 
such as “t”, “p”, “g” in English; the 
diagonal strokes of the “kaf” and “gaf” in 
Urdu; the “b” or the “g” in Hindi; the 
vertical part of “Sri” in Bengali, or the 
vertical portions of “papa” and “mamma’’ 
in Gurmukhi. Where, however, the letters. 
are small, curved or round, itis not easy to 
determine the exact points between, or 
along, which the measurements should be 
made, particularly if they do not contain 
an angle, or kink. Take for example the 
letter 1" in English. This is a double-. 
pole letter, but it is not often that either 
or both of the main strokes are made 
absolutely straight, or parallel with one | 
another. Atleast a portion of each of the- 
strokes is generally more or less curved. + 
With such letters, the only accurate method . 
of measurement is to measure the angle . 
between the point of intersection of the- two., 
strokes, and the centre of the loop at. the 
top. In order to bolster up a bad cause, . 
some insincere performers’ will profess to 
measure a minute part of a curved stroke, 
ignoring altogether the main trend of the ` 
whole character. Jurists should be on their 
guard against such unfair and unréliable . 
tactics. 3 tee 

17. As regards the extract given In para- 
graph 1l above, the average slope of a 
writing is not a reliable guide at all. Two 
entirely different writings may have the. 
same average slant, but their maximum 
and minimum measurements may be very 
different. Thus, if it is said that the averagé , 
slant is about 90 degrees, one writing may: ~ 
range from 60 to 12) degrees, while another | 
may range from 8) to 109, , Ii most writ! . 
ings the angle of slope varies heré and 
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there, elther towards the end of a line of 
writing, or a particular letter may vary 
‘according to the combination in which 
it appears. The only systematic and 

scientific way tc determine slope is to note 
` down in tabular form, the exact letter, or 
parts of a letter, measured, and what its 
slope is. The form should also show the 
exact part of the document in which the 
measured letter can be found. In this way 
it is possible to see at a glance the slope 
of any particular character, and what its 
‘varia’ ion is, if any. ; l 
© 18. In many writings, some letters are 
made with a degree of slope altogether 
outside the general range, and where such 
‘exceptions exist,it must be obvious that 
they have very. great significance in point- 
ing toidentity. They are just like scars 
and deformities on the person, and one who 
‘does not observe thém, and point them out, 
‘does not know his business. 


. 19. „Another method, and very often a 
most effective one, that I have employed 
for a number.of years in the determination 
of slope, is by means of my ‘‘Spider’s Web, 
an illustration of which is given in the 
frontispiece of my book “Contested Docu- 
ments and Forgeries’. It will be seen that 
the ‘web’ consists of a number of squares, 
within each of which are two circles, and 
five lines drawn at different angles. ‘Ihe 
instrument is made on glass in different 
sizes. By selecting a suitable size to fit 
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as closely as possible the writing examine d 
it is often surprising how vividly a small 
difference in the slope of two writings can 
beseen. The instrument does not give the 
exact slope of a writing, but nevertheless 
when a character is placed in one of the 
squares, {he eye can see almost instantan- 
eously whether it is vertical, or if it inclines 
to the right or left. The instrument is parti- 
cularly useful in the examination of Indian 
scripts based on the Sanskrit, especially 
those composed of curves and circles, 
or partly of straight lines ‘and surves. 
Take for example the letter “d” in Hindi. 
This is very often written with a short 
stroke and a curve, or with two curves, and 


very often inclines slightly to the left. 


Because of the possibility of variation in the 
length of the initial and final strokes, it is 
not easy to determine the angle of slope, of 
such a letter by means of a protractor, but 
the “Spider's Web” will show any inclina- 
tion at once. 

20. Althoughit is not possible to agree 
with everything that Quirke says in his 
book “Forged, Anonymous and Suspicious 
Documents”, it is impossible to disagree 
with him when he says: -- 

“There are few features of handwriting regard- 
ing which more unmitigated rubbish has 
been written—few features regarding which 
more arrant nonsense has been uttered, in 


the witness-box and out of if, than this 
question of slope,” ; 


Let us leave it at that, and slope off to 
another subject. 
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COURT FEES ACT. 


V. Venkata Rau, B. A., 


Having been first enacted in the year 
1870, the Court Fees Act has been from time 
totinice subjected toseveral amendments but 
- the legislature has not yet thought fit tò 
entirely revise the Act and bring it up- 
to-date so as to render it a comprehensive 
and consolidated Statute. The subject of 
Court: Fees which was ab first of an im- 
perial ‘character was treated practically as 
@ provincial subject about twelve years 
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ago, and the Local Legislatures introduc- 


ed, each in its own way, numerous altera- 
tions and fixed various and different scales 
of fees payable by the litigants for pro- 
ceedings in Courts. 

The uniformity in the law applicable 
for the payment of court-fees, which ori- 
ginally existed throughout the country was 
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thus broken up by ‘the separate and 
independent interference on the part of 
the Provincial Legislatures. These several 
amendments were introduced as emergency 
measures after the close of the great war 
and even though the necessity for the 
amendments ceased long ago, the legis- 
latures have not thought fit to revise the 
Act again in the light of the present day 
economic conditions. 

For one thing, the scales of court-fees 
at present in force are such that a re- 
ference to the table of fees given in the 
Schedules becomes almost invariably ne- 
cessary, at least in cases in which heavy 
court-fee has to be paid. This mechanical 
reference takes up a portion of the valu- 
able time of a busy lawyer or at least 
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his assistant. A mofuse@il lawyer's clerk 
who is’ generally less educated but- more 
busy with his routine «work finds it not 
an easy task to determine the amount of 
court fees that has to be paid even in 
simple money suits. 

A more weighty reason that can be urged 
for an immediate reduction of the existing 
scales of court fee is that there is a con- 
siderable difference between the prices of 
food stuffs that prevailed at the time 
when the several amendments were intro- 
duced and those that are prevailing at 
the present day. For instance paddy 
which used to sell at Rs. 9 or Rs. 10a bag 
during and at the close of the great war 
is now selling at only Rs. 4 a bag or 
thereabouts. So far as Madras Presidency 
is concerned, agriculture is the chief 
occupation of the rural population and the 
ryot feels it extremely hard to pay a 
heavy court-fee and seek his remedy by 
recourse to a Civil Court. Even the ordi- 
nary money lender who has, for example, 
to file a suit for recovery of Ks. 1,000 has, 
according to the Madras Amendment, to 
pay a court fee of Rs. 112-7-0. In a suit 
for recovery or Rs. 10,000 he has to pay a 
couri-fee of Rs. 712-7-0. Thus a large 
proportion of the amount to be recovered in 
the suit has to be paid towards court-fee, 
‘alone. The plaintiff would have, of course, 
further charges to incur by way of Pleader's 
fee, process fees and voluntary payments 
to Pleader’s clerks and other persons con- 
cerned in registering suits and serving 
notices. There are undoubtedly many 
cases in which the money lender is obliged 
to reduce his due debt and accept a 
smaller sum of money or some equivalent 
in land in full satisfaction of his debt. 
For several reasons the value of land has 
also gone down considerably; and at the 
‘present day the actual position of the ryot 
who has otherwise to meet so many 


charges on his landed property is most - 


unenviable. Further, under the Act, as it 
stood before the amendments, there was a 
maximum amount of Rs. 3,000 to be paid 
as court fee, however large the sum sued 
for migbt be, There is no doubt that the 
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legislature had originally a definite object 
in fixing the maximum amount of court- 
fée payable in suits and considering the 
several difficulties which a money decree- 
holder has to meet with in recovering a 
large amount of money by means of execu- © 
tion of his decree and the further charges. . 
that he has to incur in execution proceed- 
ings, there can be no doubt that a plaintiff 
should not be handicapped by being com- 
pelled to pay a heavy court fee even at 
the initial stage. 

Again in suits for recovery of land, com- 
ing under s. 7 (v) of the Act, the Madras 
Legislature doubled the court fee payable 
when the property is a revenue paying 
one; when no revenue is payable on the 
land, or the land 18 partially 
exempted from payment of revenue, the 
Court Fees Act reqires payment of a court 
fee calculated on fifteen times the net pro- 
fits that have arisen on tke land. As 
regards this class of cases, the plaintiff is 
often inclined to fix a.low valuation which 
is attacked immediately by the defendant 
and this question of valuation necessitates 
the framing of an issue and consequent 
enquiry. This sort of enquiry, the courts 
reluctantly enter into, as on the one hand 
they. cannot but hold it and on the 
other it takes up much of their valuable 
time which they might usefully employ in 
deciding matters of a more substantial 
character. 

It may also be noticed here that under 
the proviso to £. 7, cl. v, a reference is 
made tos. 3 of ths Suits Valuation Act, 
and the rules to be framed under that sec- 
tion would determine the value of land 
for purposes of jurisdiction. But no such 
rules have been hitherto framed and the 
matter has been left in a dubious condi- 
tion all along, and much controversy has 
ranged about this subject. 2 

The Imperial Legislature will do well to 
take up a revision of the Act immediately 
and try to introduce uniformity as far as 
possible in the scale of fees and give relief 
to the litigants by reducing the court-fee 


payable in several cases. 
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Barrister and Lawyer—not Converti- 
= ble Terms. | l 
. = Tradition has itthat in the opinion of the 
' Bench daily support for the view thata 
- person may exercise the profession of the 
Jaw without being a lawyer is furnished 
during. the trial of cases. It is rare 
inceed_ to find that judicial cpinion for- 
mally recorded, but we happened upon 
an instance of the kind the other day 
in-reading the report of Skipworth’s case 
(L. RB. 90. B 230). That was part of the 
legal aftermath of the notorious experi- 
ment df Thomas Castro, of Wagga Wagga 
Australia, who sought to metamorphose’ 
himself from a butcher into a baronet by 
pretending to be ihe heir to the Tichborne 
title and estates. Prior to Skipworth's 
appeatance on the scene, two members of 
parliament, Whally and Onslow, had been 
adjudged in contempt for publicly dis- 
cussing the trial, then awaiting hearing 
inthe Court of Queen’s Bench, of the 
Tichborne personator for perjury. It 
appears from ihe report that Skipworth 
was a member of the Bar, and how hein 
turn got into trouble by contempt isre- 
citedin the following extract from the 
judgment of Blackburn, J. (p. 23y): 
“Last week he was present, according to his 
own statement, when Mr. Whally and Mr. Onslow 
were adjudged to have been guilty of contempt 
and sentenced to pay a fine. He heard that 
judgment in this Court, and for the reasons stated then 
he knéw it was a wrong thing and a contempt of 
court to interfere further with the proceedings; 
and having heard this, he goes down to Brighton 
and attends a meeting to do the same thing, the 
very:jsame afternoon, and announces there that he 
was present at the hearing of that case of contempt, 
and uses terms of abuse ofthe Lord Chief Justice, 
and I think uses terms not very complimentary 
tothe rest of the Court, and he announces his 
determination to proceed notwithstanding the warn- 
ing of the Court. I am reminded by my brother 
Mellor that this is done by a person who is a 
barrister, and ought to have known better but 
Mr. Skipworth, although heis a barrister, certainly 


appears not to be a lawyer.” (Italics ours).—The 
Canadian Bar Review, 


Education for Citizenship. 

In the November number 
Jersey Law Journal Mr. Theodore Gottlieb 
publishes an interesting commentary on 
the report of the American Citizenship 
Committee of the Amercian Bar Associa- 
tion, -He refers to the summary made by 
the Committee of the answers to ques- 
tionnaires, sent out to various colleges, 
universities and law schools throughout 
the United States, which induced the 
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Committee to spevk of the answers iu the 
mass as revealing “amazing conceptions 
of the meaning of the Constitution ... Too 
much has been Jeftto the vagaries of many 
college teachers, who are lacking in 
practical experience in the affairs of life, 
and who have scant sympathy with our 
form of government.” Mr. Gottlieb, who 
has acted for some years as Citizenship 
Instructor to the Citizens Military Train- 
ing Camps at Platisburg and Madison 
Barracks, confirms the view expressed in 
the report of the Committee of the Bar As- 
sociation and declares that every State 
Bar Association should take measures to 
remedy the situation therein disclosed. 
He shows, however, that the State of 
New York hasalready taken action in the 
matter sofar as both public and private 
schools are concerned, by enacting a 
law that pupilsin these schools must 
receive instructior in patriotism, citizen- 
ship and the provisions of the United 
States Constitution as a condition pre- 
cedent to graduation. 

We think that this awakening of the 
people of the United States to the duty of 
enducating the young in the principles of 
citizenship should serve to direct the atten- 
tion of the Canadian people to what is 
being done, or not done, by our school 
authorities to foster a vigorous and 
intelligent patriotism in those who in the 
course of time will be called upon to 
shape the destiny of this country. Instruc- 
tion in the rudiments of political science 
should not beginin the Universities—few 
of our young men and women are ever 
enrolled as alumniin those institutions. 
Our experiment in federalism has never 
been free of difficulties, and its problems 
are increasing with every fresh intrusion 
of governments upon the field of doubt- 
ful constitutional powers. Hence the value 
of an understanding mind in the Oana- 
dian electorate.—The Canadian Bar 
Review, Dec. 1934. 


America and the World Court. 

Tag adherence of the United States to 
the Permanent Court of International . 
Justice, if, as now seems likely, it takes 
place, will be a further and important step 
to bringing the Reign of Law into inter- 
national relations. As is now generally 
recognised, the Covenant of the League of 
Nations, for which President Wilson secur- 
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ed the first place in the Treaties of Peace, 
is the one solid gain which those Treaties 
achieved, and the provision for the establish- 
ment of a World Court is . an integral part 
ofthe Covenant. It was not, indeed, actual- 
ly then established, By Art. 14 the Council 
of the Leaguewas to formulate plans for 
the establishment of the Court, and it was 
to be competentto hear and determine any 
dispute which the parties might submit to 
it. In pursuance of this Article, the Statute 
of the Court was approved by numerous 
States, including Great Britain and the 
British Dominions, in December, 1920, and 
since then the World Court, of which the 
late Lord Finlay was one of the most dis- 
tinguished Judges, has been actually 
established and has been engaged in fre- 
quent, if not continuous, judicial work. 
Only two other Courts are comparable with 
it for influence and extent of jurisdiction : 
the Judicial Committee and the United 
States Supreme Oourt. It is a curious 
anomaly that American jurists have. been 
numbered amongst the Judges, although the 
United States has hitherto declined adher- 
ence to the Court ; but this is in accordance 
with Art. 2 of the Statute, which provides 
for the Judges being appointed regardless 
of their nationality. If America now adheres 
to the Court, this will strengthen its posi- 
tion and prestige, and emphasise that, 
while not a member of the League, the 
United States stand for the settlement of 
disputes by legal means. It will be, indeed, 
an affirmation of the Briand-Kellogg Pact, 
—The Law Journal. 


“Fresh Evidence.” 

Tue decision of the Divisional Court in 
Batchelor v. Smith (Times, January 12) is 
satisfactory on general grounds and is only 
important. to lawyers because it gave a wide 
interpretation to the words ‘‘fresh evidence.” 
In July, 1931, the appellant obtained an 
order of affiliation against the respondent ; 
but, in the course of her evidence, made a 
false statement which, though not strictly 
relevant tothe question of paternity, was of 
some importance as to character. This 
statement was the subject of a prosecution 
for perjury, for which the appellant was 
later convicted. The respondent then 
applied tothe Justices for the revocation 
of the order on the ground of “fresh evi- 
dence” under sec. 30 (3) of the Criminal 
Justice Administration’ Act, 1914. The 
Justices took the view that the testimony 
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as to the conviction was such fresh evidence 
as that they could act upon; and revoke the 
order in so far as it compelled the respondent 
to make periodical payments to the appel- 
lant. They seem to have carefully abstdin- 


ed from revoking the whole order including ` 


the vital adjudication of paternity. : This 
was the right course in view of the decision 
ofthe Divisional Court in Colchester v. Peck 
‘99 LJ. K.B. 1038) and of the Court of 
Appeal in R. v. Copestake, ete. (96 L. J, K: 
B. 65). Consequently the order as to pater- 
nity stands, but the consequent relief is. 
withdrawn. It isa rough sort of justice,’ 
but, apparently, what the law prescribes.— 
The Law Journal. Af ad 


An Anti-Bandit Device. p 
Those useful 


time to time remind those of us who have 
the good sense to read them how modern 
inventions and developments have facilitat- 
ed crimes of violence,‘and for those whd 


abstain from this form of literary pabulumi - 
of - the - 


there are always the “dramas” 
evening newspaper, heightened by the 
addition of lurid details ignored of the Blue 
Book. Jesting apart, however, the growth 
of “‘banditry” in general and bank ‘hold- 
ups in particular, is a serious problem, 
and ,readers may remember a private Bill 
presented in the 
couple of years or so ago by a member who; 
with lonely country branches in mind; 
sought to make it an offence to permit ong 
employee only to remain on bank premises 
during business hours. A recent hold-up 
at Manchester has led to the disclosure in 
a provincial paper which has come. our way 
of a much more spectacular protective 
device, the work, it issaid of two Cumber- 
land justices, and already demonstrated to 
Post Office officials. The invention would 
appear to consist of a foot-operated bandit- 
proof counter which can be raised toa 
vertical position and automatically connects 
with a shutter dropped from the ceiling, 


-and with an outside alarm’ bell and red 


light. “Simultaneously with the operation 
of the switch, ochre mixed with oil is 
sprayed from above all exits to mark 
indelibly any person leaving the building.” 
There is about the device a flavour which 
consorts oddly with its origin in a rural 


Bench, but who in future shall say lay’ 


justices are not intouch with present-day 
problems ?—The Law Times, | 
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and thought-provoking 
publications, the Criminal Statistics, from — 


House of Commons’ a: 
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HANDWRITING PROBLEMS* 


. By 
F. BREWESTER, F.R. M.S., F. R.S. À., 


Dacument Specialist, CALCUTTA 


(Gopyright.) 
(Specially written for the ‘‘ Indian Cases and Criminal Law Journal”) 
THE MECHANICS OF HANDWRITING 


ALIGNMENT—It has been said that 
“Alignment in handwriting is the tendency 
that lines of writing possess in moving 
towards the end of the paper from left to 
right as in English, or right to left as in 
w Urdu.” It will probably be very interesting 
to the reader to learn that a line of writing 
can “possess” a “tendency” to move any- 
where, or thatit can “possess” anything at 
. all. - This statement is typical of the 
meaningless rubbish that is frequently 
uttered both in and outof courts of law in 
_India. It has also been said that alignment 
“18 a “minor characteristic if regarded by 
itself’. It would be very instructive to 


dinarily good line on page after page. Most 
writers, however.do not keep the lines of their 
writing straight, but diverge, even from a 
ruled line, in some way or another. As a 
consequence, in many writings a careful 
consideration of alignment will often reveal 
very significant personal habits. 

3, Heven if a line of writing is, on the 
whole, more or less straight, it will often 
be found that here and there some of the 
words are higher or lower than others. 
Some writers will begin a word on a line, 
and then gradually take it upwards until 
the limit of the lateral, or side, movement of 
the hand is reached, when they begin the 


next wordon the line, and so on. Then 
can be said to be “minor” òr also, some persons will make a particular 
major”, and what is the value to be attach- , letter too high or too low, and sometimes it 
ed to each of these terms. Are there vary- ..will be found that a writer persistently 


“know on what basis any particular feature 


ing qualities of “major” and “minor” or’ do 
all writings alleged to “possess” either of 
those supposed qualities fit exactly into 
each of the two sub-divisions ? To be brief 
andto the point, neither of the statements 
- quoted is correct. 

Alignment in writing is the relation which 
the several characters in a word, or in a 


line of writing, bear to a base line, whether 


real or imaginary. Anexample of really 
good alignment can be seen in almost’ any 
line on a printed page, where the letters 
appear to sit evenly on a straight line. 
Such excellence is not found in the written 
word, though some writers, even when 
writing on uaruled paper, keep an extraor- 


writes through aruled line. It should also 
be remembered that some writers alter the 
aligoment ofa particular letter according 
as it precedes or follows unother, anda 
combination of this kind has much forceful 
value. In fact, the possible variations are 
almost limitless. It is, therefore, not much 
good if it is said that alignment can be 
classified as ascendant, descendant, even, 
irregular or arched. Statements of this kind 
are mere broad generalisations, which, even 
if they arecorrect (which they frequently 
are not), simply put a writing into a class 
amongst thousands of others, and take no 
account at all of the personal peculiarities 
that may exist. I repeat, that the shrewed 
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lawyer should decline to place any valueon 
broad general statements relating to any 
phase of the subject of handwriting inves- 
tigation, for the very simple reason that 
they could equally well be applied to many 
writings. Used as they frequently are 
used, they have no significance whatever 
for the purpose ofidentification or differen- 
tiation. 

4, ARRANGEMENT. This is said to be “the 
relation of letters and characters in words in 
regard to each other”. Thisis another 
example of the mis-use of words, for the 
definition given belies the caption. By 
“arrangement’ is properly meant the manner 
in which a writing is set out on paper, that 
is to say, the relative positions occupied by 
the address and date; the place where the 
salutation is begun; the width of the right 
and left margins; the position of the fini- 
shing formula, and the position of the 
signature, all with regard to one another. 
The definition first given above really 
means the proportion of one letter to another, 
but in practice by those who mis-apply the 
word “arrangement” it is purely and 
simply “alignment” under another name. 
Even assuming fora moment that there is 
sucha thing as “arrangement” as ib is 
defined for us, it is difficult to see what 
value can be assigned tosuch vague expres- 
sions as “regular, irregular, even, uneven“ 
when they aresaid to be the divisions into 
which all writings fall, so far as this so- 
called “arrangement” is concerned. Let 
us leave this ‘‘arragement”; it is a bad 
arrangement. 

5. Sizinc. This is said to mean the 
“relative sizing of letters in words in regard 
toone another”. Not a very illuminating 
or instructive definition, is it? Why the 
use of the word “sizing”, instead of “size”? 
If “sizing” were used of a sticky, glutinous, 
or adhesive substance, it would not be 
difficult to understand its meaning, but 
as a so-called handwriting “characteristic”, 
its adhesive, or any other, qualities are not 
apparent. Lhe probability is that that 
the term was introduced in an endeavour 
to be “scientific”, without understanding 
precisely the correct meaning of the word. 
One can understand that one letter can bear 
a relative “size” to another, or in other 
words, the relative proportion of one letter 
to another, and this is, in fact, what the 
definition is intended to cover because it 
has been stated that “most writers maintain 
a certain proportion in the matter of the 
sizing of their letters”. Note the ambigui- 
ty in “a certain proportion”. 
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6. Like most other “characteristics” this 
so-called “‘sizing” is applied in a manner 
that does not point to anything definite, It 
is “classified’ as “regular or irregular, 
wide or narrow, and large, medium or 
small, very large and microscopic being the 
two extremes in this respect’, but often 
the “classification” has no reference to the 
actual features of the writing. What, for 
example, does “regular sizing” mean? Does 
it mean “regular proportion” ? Ifso, what 
is the accepted standard of “regular propor- 
tion’? As I have shown, this so-called 
“sizing” is intended to mean the proportion 
of one letter to another, What, then, is 
meant by “large, medium or small” pro- 
portion? The “size” ofa writing may be 
large, medium or small, but itis absurd to 
use these words to describe the proportion, 
or ratio, of letters in any particular writing. 
It is nonsensical “evidence” of this kind that 
so frequently lands the ‘‘characteristic”’ 
performers in difficulty when they are taken 
in hand by the carefully prepared lawyer, 
who does not rest content until he finds out 
the way and the wherefore of everything. 

7. Admittedly, it is sometimes useful 
to see whether the characters in a word 
maintain the same relative proportion, or 
whether they dwindle towards the end of a 
word, but it should be easy to point out con- 
crete examples, and not totake refuge in 
wide,general, statements that have no defi- 
nite meaning, or value. It has been said that 
the same writer will maintain the same 
relative proportions, whether he writes large ` 
or small, but as a general proposition this is 
not true, though much depends upon what is 
meant by “‘largeor small”. Normally, a 
writer adheres to a particular size of 
writing, though it may be slightly larger 
or smaller on occasions, and if the size is 
only slightly varied, itis improbable there 
willbe a fundamental difference in the 
proportion of the letters. It is, however, 
altogether different if the size.of the writing 
is abnormally inereased or decreased, for 
then, it is likely that the proportion will 
differ from that in the size of the writing 
normally used, and I say this on the basis 
of several experimenisI have made, It must 
also be remembered that the proportion of a 
particular character may vary, owing to the 
combination in whichit appears, and,further 
in most of the Indian scripts, it is sometimes 
difficult to find out what is the proportion of 
one character to another. The only  satis-- 
factory method of determining the propor- 
tion of a writing is to take one ‘character as 
the unit, and to find out what proportion, or * 
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ratio, all the other letters bear toit. To do 
this, it is necessary to make a large number 
of measurements, and to tabulate them 
carefully, but quite often the results obtain- 


.ed do not justify the labour involved, first, 


because of the variation in wll genuine 
writing, and, secondly, because most 
courts pay little or no attention to a mass of 
figures which they cannot readily verify 
for themselves. 


8. Spacing. By this is meant the 
distance between the lines of writing, or 
between the lettersin a word, or between 
words, and it is often ‘“‘classified” as 
“regular, even or irregular”. Instead. of 
adopting this broad, general, classilic- 
ation, the correct and sclentific 
method is to measure the number of lines 
that fall within a specific measurement, 
such as one, two or three inches. In a 
similar way, the number of letters in a 
given unit of measurement can be deter- 
mined. Frequently, it is impossible to 
determine with any degree of accuracy the 
space between words, andin many Indian 
writings, there is no space at all between 
them, that is to say no definite space is left, 
as for example, in English. 


9. PEN PRESENTATION. By thisis meant 
the angle which the penhandle makes with 
a line of writing. Thereis another aspect 
of this matter, namely,the angle at which 
the pen is held in relation to the plane of 
the paper, but this need not be considered 
here. Theangle of pen presentation, or 
pen position, with relation to the line of 
writing can be understood by the jurist in 
the following way. Takea pen, and placing 
the nib points evenly on the paper, draw a 
vertical stroke from tep to bottom about an 
inch long. Now look at the stroke so made, 
with a hand lens, and if it has been cor- 
rectly made in the manner indicated, the 
even tracks of the two nibs can be seen 
throughout. With the pen held in the position 
stated, the angle of presentation would be 
90 degrees. Still holding the pen in the 
positionstated, vary the experiment by 
making a circle, such as the capital “O”. 
Tt will now be found that where the nibs 
moved parallel with one another the strokes 
will be broad, but where one nib point 
followed in the track of the other, the stroke 
is thin,or narrow. Now suppose the nibs 


* are pointed tothe left-hand top corner of 


this page, and the line of the pen-handle is 
thade to pofnt to the right-hand bottom 
corner, the angle of position would be 45 
degrees,and soon, From an actual piece 
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of writing the angle is determined by using 
a hand lens, and by selecting the broadest 
part of a stroke, to move a dry pen up and 
down until it is seen that it would make a 
stroke of the same kind as that examined, 
if it were inked.. In other words, the dry 
penis moved about until it assumes a 
position that would make a stroke of similar 
gradation as that examined. With many 
writers the pen position is never varied to 
any considerable extent in numerous 
writings, but on the same page it is often 
found that the position is slightly changed 
here and there. It is not, as is frequently 
stated, rigidly applied at the same angie 
all through by every writer. 

10. Some astonishing statements are 
often madein Courts of law about this 
matter of pen position. Itis claimed that 
it can be determined in any writing made 
with split nibs, but obviously such a claim 
is unjustifiable. For example, suppose the 
pen used wasa very fine one which made 
all the strokes of the same width, there being 
no splay of the nib points, or broadening 
of a stroke, itis manifestly impossible to 
say what the angle of presentation was. 
I must confess my ignorance, and admit 
that I cannot determine the angle in sucha 
writing, but some ‘‘experts” are, or profess 
to be, capable of performing miracles. Ina 
similar way, if the writing is broad, and 
there is no difference in the stroke widths, 
it is often very difficult to say with any 
degree of accuracy at what angle the pen 
was placed on the paper. Sometimes, a 
statement is airily made that the angle of 
presentation is so many degrees, when, 
in fact, it is quite different. Inone trial, an 
“expert” said the angle was so many de- 
grees, and when cross-examined, admitted, 
quite rightly, that he could not tell the angle 
if a stylograph, ora pencil, were used. It 
was then clearly demonstrated to the court 
that a stylograph pen had actually 
been used. Ancther pen often used for 
writing with is that known as the “relief” 
or “stub” pen, which makes characteristic 
strokes that are readily understood by one 
with experience. As all such pens are 
usually held at an oblique angle, it follows 
that all persons who use such a pen will 
make broad strokes inthe same, or nearly 
the same, positions. With such pens the 
determination of the angle of presentation, 
evenif it could be accurately determined, 
is not of any asistance. For those not already 
conversant with the subject, the best thing 
to dois to use different kinds of pens, to hold 
them at different angles, to make several 
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experiments, and to observe closely the 
effects produced. 

11. Many writers do not hold the nib 
points evenly onthe paper. Some twist the 
pen round so that the left nib is more on 
the paper than the right one. This will be 
evident- by the greater density of the ink, 
and the broadness of the track made by 
the nib point that is most in contact with 
the paper. The reverse position is also 
found, though chiefly in Urdu writing. A 
point worth noting is that range of variation 
of the angle of presentation among different 
vie is not so wideas it is often alleged 
to be, 

12. PEN PRESSURE. As correctly stated by 
Osborn in his “Questioned Documents” 
pen pressure is one cf the most personal but 
somewhat hidden characteristics of writing. 
There are some persons who write without 
using any pressure at all, but most writers 
use pressure of some kind, which is general- 
ly applied unconsciously. The places where 
pressure exists in a writing will, to some 
extent, depend upon the position in which 
the pen is held with regard to the line of 
writing, but no matter what the pen position 
may be, a particular writer will almost 
always put pressure at the same, or nearly 
the same, places. It is the length through- 
out which the pressure is maintained, the 
places where it occurs, and the nature of the 
pressure, that is of importance, and not its 
classification into light, heavy, medium, 
uniform or shaded. In almost all forgeries 
the extent and the gradation of pressure is 
the stumbling block that it is difficult to 
get over,and, consequently, where it exists 
in a genuine signature, the forger generally 
resorts to retouching the part of his handi- 
work where the pressure is in evidence in 
the original. In atraced forgery, for ex- 
ample, the strokes are frequently of the 
same width throughout, sothat if there is 
any pressure in the genuine article, the 
forger is obliged to touch. up his product 
here and there to give it a semblance of 
appearance to the original. That way lies 
danger, though, of course, not every forgery 
is retouched. 

13. We now arrive atthe tortuous turn- 
ing of ANGLES AND Curves. Itis said that 
they are “elliptical, round, oval or egg- 
shaped,” and it is most highly informative 
to be told that the “term oval is taken from 
ovum the latin for egg, and its figure repre- 
sents very nearly theoutline of an egg”. 
Such a splendid effort inthe dissemination 
of knowledge deserves to be rewarded with 
a prominent niche inthe temple of hand- 
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writing fame. It has also been said that: — 
“A very important characteristic in regard to 
curves, ovals, and circles is that in making 
them the points of changefrom the finger to 
the thumb action, and vice versa, are con- 
stant in individuals, ji * 
points of change where the thumb action 
ceases and the finger action begins and where 
the finger action ceases and the thumb action 
begins are, in the case of individual writers, 
distinguished by the fineness of the pen-bread- 
thsat those points and are constant as to 
location”. 

If this means anything, it means that 
where the strokes are fine, that is the point, 
or points, at which one action ceases and 
another begins. Asfar as I am able to 
understand this complicated “pen-breadth 
characteristic” within the -“‘angle-curve 
characteristic’, it merely indicates in a 
broad way the position in whichthe pen was 
held in relation to the’ line of writing, and 
has nothing whatever to do with any change 
of action there may be. Where, for ex- 
ample, is the significance 'f these angles 
and curves if neither the finger nor the 
thumb is used? It is easily possible to 
write without using the fingers at all, and 
then where comes in the utility of these 
“finger and thumb” strokes and curves ? 
Again, suppose the strokes ina writing are 
all of the same pen-breadth fineness, how 
would the points of change be determined ? 
Suppose, also, that a writer makes a change 
of action while making a broad stroke, 
would it be possible to say where it occur- 
red, and on what physical facts would it 
be gauged? I have always understood that 
whenever a change, or a momentary pause 
is made, it reduces the speed of a writing, 
and that this pause, or change, is indicated, 
either by an angular formation, or by a 
minute extra quantity of ink, and not by 
pen-breadth fineness, but ‘perhaps, If may 
be wrong. 


14. From the brief survey I have made 
of the much abused, over-worked, and ill- 
used “characteristics,” it is quite evident 
that they are usually applied in such a way 
as to have no meaning or value, and that 
it can be truly said of them, as ithas more 
than once been said judicially, that they are 
nothing more than “high sounding, empty 
and a meaningless jargon.” Many of those 
who use the terms referred to, and other 
terms not discussed, have not the slightest 


conception of the real meaning of the words ` 


they so glibly utter, and it is astonishing 
that shrewd lawyers, and very often learned 
Judges, are beguiled into believing that 


the “characteristic formula” has a judicial | 
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value. It has none. It is ridiculous to 
assert that this “characteristic” rubbish, 
as it is chanted and sung, enables an 
investigation to be made on the lines of 
‘reason and science, or, that an opinion when 
based on “characteristics” is founded on 
accurate and intimate knowledge, and 
that it can be supported by scientific ob- 
servation and logical reasoning. There 
are many “characteristic” merchants in 
the land. How is it, then, if the method is 
so scientific and accurate, that they are 
almost daily opposed to one another ? Why 
is it that there are numerous judicial pro- 
nouncements on record which prove ab- 
solutely that practically all the ‘“‘character- 
istic’ professors have, once or more, been 
proved to be wrong in their opinions? 

15. From what has been stated, it follows 
that a set formula of so-called “testas” can- 
not be applied to any handwriting problem 
in an arbitrary or empirical manner, nor 
can all of them be utilised on every occa- 
sion, and, therefore, the jurist should ignore 
the “evidence” of anyone who professes 
to employ such a rigmarole of alleged 
“tests” that are said to be always applicable, 
and which must be applied, in the considera- 
tion of any hand-writing problem. Most 
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definitely they cannot be applied in th® 
loose and wide manner that is so frequent” 
ly employed. 

16. The following extract from a deposi- 
tion given in December 1934 is typical of 
the nonsensical and farcical manner in 
which “characteristic” “evidence” is usually 
given: — 

“I ascertained the degree of the following char- 
acteristics, namely, movement, impulse move- 
ment, pen presentation, pen pressure, align- 
ment, spacing, direction, quality of thumb and 


finger strokes and curves and tremors in 
the signature.”. 

A friend of mine once had a parrot. That 
parrot incessantly repeated the following 
jingle throughout the day:— 

“ Pretty Polly; pretty dear; 
All the way from Kashmere.” 


Such handwriting jingle is the veries! 


nonsense and utter clap-trap, and a cross” 


‘examiner who knows his business should 


easily make mince-meat of “characteristic” 
pretenders. Let us leave this ‘‘character- 
istic” business. Itisan insult to the in- 
telligence of Judges and lawyers to be 
obliged to listen to it, and neither does it 
speak well for the intelligence and legal 
acumen of those who utilise it to further 
their cause. 


PURVIEW OF SECTION 47, CIVIL PROCEDURE CODE (AOT V OF 1908), 
EXPLAINED. 


By 


Mr. K. S. Gumbhir, B. A. (Hons.), LL.B., P.C.S., Gold Medalist, Sub-Judge, 
Khanewal 


The point that I propose to discuss in this 
article may be briefly stated as follows: — 

Suppose A mortgages his property in 
favour of B. B files a suit and obtains a 
decree for sale of immovable property 
mortgaged fo him by A. A dies. B proceeds 


to execute the decree after impleading A’s - 


legal representative C. C objects that the 
property is not saleable under the decree 
because its mortgage by A had not been 
effected for necessity and was tainted with 
immorality. I will discuss two questions 
with respect to the above proposition of law 
as to whether the legal representative of 
judgment-debtor, i.e., C is entitled to attack 
the decree in execution proceedings on the 
- allegation that the mortgage by A had not 
been effected for necessity and was tainted 
with immorality. The second question that 
P xop 


I propose to discuss is whether it would 
make any difference if the decree obtained 
by B on the above-mentioned facts had been 
only a simple money decree. I will dis- 
cuss both these propositions in order, 

_ Section 47, Civil Procedure Code, runs as 
follows: — = 

1. All questions arising between the 
parties to the suit in which the decree was 
passed or their representatives, and relating 
to the execution, discharge or satisfaction 
of the decree, shall be determined by the 
Court executing the decree and not by a 
separate suit. 

2. The Court may, subject to any objec- 
tion as tothe limitation or jurisdiction, treat 
a proceeding under this section as a suit or 
a suit as a proceeding and may, if necessary, 
order payment of any additional court-fees, 


54 


. - 3. Where a question arises as to whether 
‘any person is. oris not the representative 
of a party, such question shall, for the 
purposes of this section, be determined by 
the Court. 

Kaplanation:—-For the purposes of this 
section, a plaintiff whose suit has been 
dismissed and a defendant against whom 
a suit has been dismissed, are parties to 
the suit. 

There used to be a conflict of authority on 
the peint as to whether a legal represen- 
tative is or is not a party within the mean- 
ing of s. 47. But this has been set at rest 
by the Judicial Committee of the 
Privy Council in Wahed Ali v. Jamaee, 
18 W. R.. 18; 11 B. L. R. 149, 
approved in Prosunno v. Kali, 6 Sar. 209; 19 
O. 683; 19 I. A. 166 (P.O), in which the 
Judicial Committee decided that a party sued 
inga representative capacity was a party. 
So one of the conditions necessary for the 
applicability of s. 47 is present and we 
have to find as to whether the second con- 
dition, i.e. the question must relate to the 
execution, discharge, or satisfaction of the 
decree is present or not and then and then 
only the question must be determined in 
execution proceeding and its appellate suit 
will be barred. The objector'’s objection is 
that the property is not liable to sale (the 
attachment being not necessary, it being 
already mortgaged) on the ground that the 
mortgage by A had not been effected for 
necessity and was tainted with immorality. 
If it be held that such objection ean be 
considered to be styled as relating to exe- 
cution, discharge, or satisfaction of the 
decree, certainly no separate suit is com- 
petent by virtue of s. 47, Civil Procedure 
Code, and the executing Court must dis- 
pose of it in accordance with law. It is 
well established law that an executing 
Court must execute adecree as it stands 
and cannot alter or vary it in execution; 
legally speaking it cannot go behind the 
decree. There is a volume of case-law on 
such a well established principle of law 
that there is hardly any need for citing any 
authority but if any authority is needed, 
it is contained in Ramphal v. Ram Baran, 
A. W. N. 1882, 151, Muttia v. Viramal, 
10 M. 283, and so on. Ifthe Court were to 
entertain the above-named objections it 
would mean allowing the validity of. the 
decree being challenged and going behind a 
decree. Hence such objections cannot by 
any strech of imagination be deemed to 
be a question arising between the parties 
tothe suit in which the decree was passed 
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or their representatives and relating to the 
execution, discharge, or satisfaction of the 
decree. So such objections must be brushed 
aside as not being competent to be deter- 
mined by the executing Court. The objec-. 
tor may, if advised, file a regular suit or his 
objections may withinthe discretion of the 
Court be treated as a suit by the Court on 
the payment of the additional court-fees if 
necessary within the meaning of s 47 - 
(2). This much is certain, therefore, that 
the execution Court as such is not com- 
petent to dispose of such objections as 
executing Court. This view has been con- 
sistently upheld by practically all the High 
Courts of India, and the Division Bench of 
Lahore High Court has affirmed this pro 
position of law in Shivdas Singh v. Firm 
Karam Chand & Sons, 153 Ind. Cas, 772; 
7 R. L. 457; A. I. R. 1934 Lah 43+; 15 Lah. 


‘172; 37 P. L. R. 36. 


. Now turning to the second question, I 
would like to discuss whether there is any 
difference between a decree which leaves 
the manner of its execution to be decided 
by the executing Court, viz., a simple money 
decree and the one which specifies certain 
property as chargeable with the debt found 
due and unconditionally directs its sale to 
satisfy the decree. Oertainly s. 47, Civil 
Procedure (ode, V of 1908, draws no dis- 
tinction between the functions of a Court 
executing a simple money decree and one 
executing a decree under O. XX XIV, Oivil 
Procedure Code, rather it is settled law 
in India that no action will lie of an execut- 
able judgment, for on such judgment the 
only,remedy is the execution: Rama Nand 
v. Jai Ram. 59 Ind. Cas. 632; 43 A. 170; 
18 A. L. J. 1001 and very liberal construc- 
tion should be placed on s. 47, in so much 
as that the Privy Council referring tothe cor- 
responding section of Act of 1861 laid down 
‘this enactment was undoubtedly passed 
for the beneficial purpose of checking need- 
less litigation and their Lordships do not 
desire to limit its operation’: Wahid Ali. 
v. Jamaee, 18 W. R. 185; 11 B. L. R. 149. 
Bearing in mind the liberal construction 
that should be placed on s. 47 one must 
not lose sight of the conditions which bar 
a present suit. (1) The parties must be the 
parties to the suit or their representatives 
and (2) the questions must relate to the 
execution, discharge, or satisfaction of the 
decree. If both these conditions are ful- 
filled, the question must be determined in 
execution proceedings and a seperate sult. 
will be barred. So can a quéstion be 
determined attacking the validity-of the 
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1935: 
decree on the ground that the judgment- 
debtor had no necessity to incur the loan. 


As this question does not relate to the 
éxecution, discharge, or satisfaction of the 


decree, so it cannot be determined by the . 


. execution Court. To.my mind there is no 


difference in the powers of the executing | 
Court whether the decree is a simple- 


money decree or a decree under O. XXXIV, 
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Civil Procedure Code. I am not unaware of 
avery recent judgment: Shivdas Singh v. 
Firm Karam Chand & Sons, 153 Ind. Cas. 
772; 7 R. L. 457; A. I. R. 1931 Lah. 438; 15 
Lah. 772; 37 P. L. R. 36, in which 
such a distinction has been drawn but I 
propose lo discuss that in the next Article 
under s. 53 of Civil Procedure Code, (V of 
1908.) 





_Extracts from Contemporaries. 


“O. K.” ih 
Some little interest—there was a leading 
article on it in The Times- has been arous- 
ed by the-factthat ihe Judicial Commit- 
tee of the Privy Council has had to con- 
sider the meaning ofthe letters “O. K.” 
on a commercial document. The some- 


what limited ambit of their consideration-. 
has not perhaps been fully appreciated, 


so that it may be of . interest to explain 
exactly how the matter arose... The appel- 
ants: inthe appeal—which was from the 
Rangoon High Court- were Dawsons 
Bank, Limited who were mortgagees in 
possession of a “rice mill which was 
managed ‘by one, Ba Maw under the 
general supervision of the bank’s local 
branch manager. A paddy trader named 
Saw Kai, who from time to time brought 
his paddy to the mill to be milled, had on 
April 18, 1980, entered into a 
written contract with the respondents, 4 
Japanese company, under which he sold 
to that company 1,200 bags of rice. The 
contract was witnessed by Ba Maw, the 
manager ofthe mill. At the time the 
contract was entered into, however, Saw 
Kai's produce at the mill was subject to 
a lien in favour of the bank for advances 
made to him which advances were to be 
repaid when the produce was sold. The 
Japanese company did not know of that 
lien, On April 30, 19380, Saw Kai 
signed two documents, one a delivery 
order addressed tothe go-down master at 
the mill requesting him to deliver the 
rice tothe Japanese company, and the 
other an. invoice “or billto the Japanese 
company for the price to be paid. On each 
document were placed the letters “O. K.” 
and Ba Maw, the manager of the mill signed 
his name underneath those letters. Saw Kai 
handed those documents tothe Japanese 
. company, who paid him the amount shown 
on the igvoice, and he then absconded 


-to represent by placing 


without having paid off the bank's secu- 
rity. The result was that the manager of 
the mill received no authority from the 
bank to release the rice, and in due course 
the present action was begun by the 
Japanese company claiming the contract 
price from the bank. The vital issue was 
whether the bank was entitled to assert 
its security against the claim of the 
Japanese company to delivery of the rice. 
Both the judgments inthe courts below 
ultimately depended on the meaning of 
the letters “O, K.” on the delivery orders 
and Lord Russell of Killowen giving the 
judgment of the Board said that without 
some assistance in the way of evidence 
their Lordships might have found them- 
selves ina difficulty and all the more so 
since theorigin of that commercial bar- 
barism (which according to the Oxford 
Dictionary wasalready in use as far back 
as 1847) was variously assigned in different 
works of authority. The general view 
seemed to be that the letters hailed from 
the United States and represented a 
spelling humorous or uneducated of the 
words “All correct.” (In Roger's Dictionary 
of Abbreviations “Orl Kerrect,, is placed 
in brackets after “All correct.”) Another 
view was that they represented the Choc- 
taw word okeh which signified “So be it.” 
The evidence inthe case, said his Lord- 
ship as to the meaning of the letters 
“QO. K.” was sometimes confused with the 
witness’s contention as to what Ba Maw 
intended them to denote. The question, 
however, was pot what Ba Maw intended 
the letters on 
the delivery orders but what the letters 
meant when placed there. “The only con 
clusion at which, in their Lordships opin- 
ion, itis possible to arrive,” said Lord 
Russell of Killowen, ‘‘is that the letters 
ʻO. K., on the delivery orders and bills 
mean substantially what Ba Maw said 
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that they meant, damely, that the. details 
contained in those documents were correct- 
ly given ; in other words, they constituted 
a statement by Ba Maw that there was at 
the mill the specified number of bags of 
the specified rice with the specified mark, 
and of the specified weight, the property of 
Saw Kai. This was astatement which Ba 
Maw was entitled to make, and it, therefore, 
binds the bank but it is in no wise a 
statement that the rice is unencumbered 

,..and it therefore, cannot ground an 
estoppel so asto prevent the bank from 
asserting and proving their rights as en- 
cumbrancers.” His Lordship then pointed 
out that it was conceded on behalf of the 
Japanese company that they could only 
successfully resist the appeal if the bank 
were estopped from asserting their rights 
under their security. The Board was of 
opinion that the estoppel had not been 

established and the appeal, therefore, 
` succeeded —The Law Times. 


Capital Punishment. _ 

Two recent cases in which the Home 
Secretary has allowed the death sentence 
to be carried out—one the case of a woman, 
in spite of the jury’s recommendation for 
mercy, and the other of a youth under 21 


—have raised again the question of the. 


abolition of capital punishment, and there 
has been-an interesting discussion of it 
in the Spectator. In the issue of Janu- 
ary 25, the Archbishop of York advocated 
its abolition. Recent experience, he says, 
shows that in many cases public opinion 
revolts against the execution of condemned 
criminals, and in his view it is not for 
the State to kill. “The State will do 
most to promote regard for the sanctity of 
human life by paying regard to that 
sanctity itself.” Sir Arnold Wilson, in the 
issue of February 1, notes that the 
revival of interest in capital punishment 
“synchronises with a notable growth of 
public indifference to road traffic deaths. 
Juries are notoriously loath to return ver- 
dicts of manslaughter, much less of murder 
against men and women whoseidle and 


selfish mania for speed may have entailed . 


the death of another.” The inference seems 
to be that, sincè life is now so little thought 
of, capital punishment has ceased to be 
appropriate. Sir Arnold Wilson would, 
however, retain it for the better protection 
of society, however rarely it is inflicted: 


THE END. 
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though he is not content with things as they 
are, and would not consign to the scaffold - 
a youth under 2], however great his 
offence. In fact, from the figures he gives, 
the commutations of the sentence, even 
when a conviction is obtained, are so 
numerous as to deprive the penalty of any ` 
great value at a deterrent, and that is the 
only ground on which it can be justified. 
The Law Journal. 


Views as to its Abolition. 

_ This is the view taken in an article 
in last week's Spectator which is intended 
to -arrive at the results of the discussion. 
“If crimes of murder would be more nu- 
merous in the absence of capital punish. 
ment, there would bea strong reason for 
retaining it. If not, it ought to be 
abolished." Thus the matter is reduced 
to inquiry into a fact. If capital punish- 
ment had not been abolished in any 
countries, the inquiry would be only into 
a matter of opinion. What effect would 
the abolition be likely tohave? But the 
matter is not at the stage of hypothesis. 
The abolition has been tried. The 
Spectator mentions as the most relevant ex- ` 
amples Holland, Belgium,Norway, Denmark, 
Sweden, Roumania, and Swiss Cantons. “The 
official evidence furnished from these 
countries goes to show that no increase - 
of crime has resulted from the abolition 
of capital punishment, and that there are, 
no reasons whatever for contemplating 
its resumption for the sake of public 
security.” The conclusion arrived at by 
the Spectator is that abolition should at 
least be put to an experimental five 
years’ test, in accordance with the recom- 
mendation of the Select Committee of 1930. 
Mr. Cecil Chapman, who from his ex- 
perience asa Police Magistrate—he himself 
would drop “Police Court’ and call it ` 
“Court. of First Instance,” and transfer 
the appointment of Metropolitan Magistrates. 
to the Lord Chancellor—is well qualified 
to speak, expresses the same opinion in 
“From the Bench,” “The Report of. the 
Select Committee was repudiated by a 
minority of members, but it is of sufficient 
authority to make it difficult for England 
to maintain a penalty which is obviously 
barbarous and has the terrible defect of 
being irrevocable.” Human judgments 
are fallible, the ‘penalty is irrevocable’ 
That is the final argument:—The Law 
Journal, dated 16th February. 19389. 
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